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ton and Bourjaily, Calabrese’s statement was elicited in
circumstances under which the objectively manifested
purpose of the encounter was not to secure testimony
for trial. Calabrese made his statements in an informal
setting, his prison cell, to his cellmate, who undoubtedly
actively questioned Calabrese but did so in an evidently
sufficiently casual manner to avoid alerting Calabrese
that his statement was going to be relayed to law
enforcement. Cf. United States v. Dargan, supra, 738
F.3d 650–51 (statements by defendant’s coconspirator
to cellmate were clearly nontestimonial because they
were made ‘‘in an informal setting—a scenario far afield
from the type of declarations that represented the focus
of Crawford’s concern’’ and declarant ‘‘had no plausible
expectation of ‘bearing witness’ against anyone’’). The
admission of Calabrese’s dual inculpatory statement,
therefore, did not violate the defendant’s confrontation
rights under the federal constitution.
B
We next turn to the defendant’s confrontation clause
challenge under article first, § 8, of the Connecticut
constitution. The defendant asks this court to hold that,
under our state constitution, a statement qualifies as
‘‘testimonial’’ if the reasonable expectation of either the
declarant or the interrogator/listener is to establish
or to prove past events potentially relevant to a later
criminal prosecution. (Internal quotation marks omitted.) We are not persuaded that the defendant has established the necessary predicates for departing from the
federal standard. We do not, however, foreclose the
possibility of departing from the federal standard under
appropriate circumstances in a future case, and raise a
strong cautionary note about the present circumstances.
e.g., State v. Rivera, 268 Conn. 351, 365 n.13, 844 A.2d 191 (2004) (‘‘[b]ecause
the United States Supreme Court [in Crawford] has characterized [the]
statement [in Dutton] as nontestimonial . . . it would follow that the statement [against penal interest to a fellow inmate] . . . is also nontestimonial’’).
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In State v. Geisler, supra, 222 Conn. 684–85, this court
identified factors to be considered to encourage a principled development of our state constitutional jurisprudence. Those six factors are (1) persuasive relevant
federal precedents, (2) the text of the operative constitutional provisions, (3) historical insights into the intent
of our constitutional forebears, (4) related Connecticut
precedents, (5) persuasive precedents of other state
courts, and (6) contemporary understandings of applicable economic and sociological norms, or as otherwise
described, relevant public policies. Id., 685; accord Feehan v. Marcone, 331 Conn. 436, 449, 204 A.3d 666, cert.
denied,
U.S.
, 140 S. Ct. 144, 205 L. Ed. 2d 35
(2019).
The defendant concedes that the first, second, and
fifth factors do not support a more protective interpretation under state law. The text of the two clauses are
nearly identical. Compare Conn. Const., art. I, § 8 (guaranteeing defendant’s right ‘‘to be confronted by the
witnesses against him’’ (emphasis added)) with U.S.
Const., amend. VI (guaranteeing right ‘‘to be confronted
with the witnesses against him’’ (emphasis added)).
The federal and state precedent we have addressed in
part I A of this opinion does not support the defendant’s
proposed standard. To this we would add that we are
aware of only one state that has charted an independent
course under its state constitution’s confrontation
clause with regard to this issue.13 That state did not
13
There are examples of courts relying on their respective state constitutions to fill gaps in the United States Supreme Court’s testimonial framework,
at least until the court does so itself. See, e.g., State v. Scanlan, 193 Wn.
2d 753, 766, 445 P.3d 960 (2019) (concluding that Washington case law
articulating comprehensive definition of ‘‘testimonial’’ statements and specific test for applying that definition to statements to nongovernmental
witnesses under Washington constitution due to gap in federal jurisprudence
was superseded by subsequent decision of United States Supreme Court
applying its primary purpose test to statements to nongovernmental witnesses), cert. denied,
U.S.
, 140 S. Ct. 834, 205 L. Ed. 2d 483 (2020);
see also State v. Rodriguez, supra, 337 Conn. 226–27 (Kahn, J., concurring)
(filling gap regarding admissibility of forensic evidence with its own test

