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STATE OF CONNECTICUT v. ROBERT LEMANSKI
The defendant’s petition for certification to appeal
from the Appellate Court, 201 Conn. App. 360 (AC 41785),
is denied.
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KAHN, J., did not participate in the consideration of
or decision on this petition.
Laila M.G. Haswell, senior assistant public defender,
in support of the petition.
Denise B. Smoker, senior assistant state’s attorney,
in opposition.
Decided January 19, 2021

DONALD COLE v. COMMISSIONER
OF CORRECTION
The petitioner Donald Cole’s petition for certification
to appeal from the Appellate Court, 201 Conn. App. 906
(AC 42482), is denied.
Vishal K. Garg, assigned counsel, in support of the
petition.
Kathryn W. Bare, senior assistant state’s attorney,
in opposition.
Decided January 19, 2021

ENRICO VACCARO, ADMINISTRATOR (ESTATE OF
MARIE J. VACCARO), ET AL. v.
CHRISTOPHER P. LOSCALZO
ET AL.
The plaintiffs’ petition for certification to appeal from
the Appellate Court, 201 Conn. App. 606 (AC 42951), is
denied.
MULLINS and ECKER, Js., did not participate in the
consideration of or decision on this petition.
Paul T. Edwards, in support of the petition.
Patrick M. Noonan, in opposition.
Decided January 19, 2021
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IN RE JA’LA L. ET AL.
The petition by the respondent mother for certification to appeal from the Appellate Court, 201 Conn. App.
586 (AC 44072), is denied.
David B. Rozwaski, assigned counsel, in support of
the petition.
Kristin Losi, assistant attorney general, in opposition.
Decided January 19, 2021
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ONEWEST BANK, N.A. v. STEPHEN M. CESLIK, JR.
(AC 41720)
Prescott, Suarez and DiPentima, Js.
Syllabus
The plaintiff bank O Co. sought to foreclose a mortgage on certain real
property owned by the defendant. In its complaint, O Co. alleged, inter
alia, that it was the holder of the mortgage by virtue of a series of
assignments of mortgage recorded on the town land records, that it was
the holder of the promissory note that secured the mortgage and that
the defendant had defaulted on the note. The defendant raised as a
special defense that O Co. was barred by laches from claiming a default
on the note. Thereafter, O Co. filed a motion for summary judgment as
to liability. In support of its motion, O Co. submitted the note endorsed
in blank and an affidavit from R, an assistant secretary for C Co. into
which O Co. had merged, who averred concerning the accuracy of the
mortgage assignments, copies of which were attached to his affidavit.
The trial court granted O Co.’s motion for summary judgment as to
liability, concluding that O Co. had established its prima facie case and
that the defendant had failed to demonstrate a genuine issue of material
fact. The court further concluded that the defendant’s special defense
of laches was a mere conclusory statement that lacked specificity as
to the facts giving rise to laches, and, therefore, the defense was legally
insufficient. Thereafter, the defendant filed a motion to dismiss the
action on the ground that O Co. had initiated and later withdrew a prior
foreclosure action against him, which the court denied. Subsequently,
C Co. was substituted as the plaintiff, and the trial court granted its
motion for a judgment of strict foreclosure and rendered judgment
thereon, from which the defendant appealed to this court. Thereafter,
the trial court denied the defendant’s motion for judgment. Held:
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1. This court declined to reach the merits of the defendant’s claim that the
trial court erred in rejecting his special defense of laches; because the
defendant did not challenge the trial court’s legal conclusion that his
special defense was not properly pleaded, his claim was irrelevant as
to that court’s determination that his special defense of laches was
legally insufficient; moreover, this court did not address whether O Co.’s
motion for summary judgment was properly used to challenge the legal
sufficiency of the special defense of laches, as the defendant did not
raise such a claim on appeal.
2. The defendant could not prevail on his claim that the trial court erred in
denying his postappeal motion for judgment in which he asserted that
C Co. lacked standing; that court properly determined that C Co. had
standing to foreclose on the mortgage, as O Co. proffered evidence that
it possessed the note endorsed in blank at the time it commenced the
action and the defendant did not produce any evidence to rebut the
presumption that O Co. was the owner of the debt.
3. The defendant’s claim that the trial court erred in crediting obviously
fraudulent and defective assignments of mortgage was unavailing; the
defendant failed to proffer evidence that demonstrated fraud or defects
in the assignments of mortgage and did not, in the proceedings before
that court, proffer admissible evidence that called into question the
validity of those documents.
4. Contrary to the defendant’s claim, the trial court did not err in denying
his motion to dismiss the action on the ground that O Co. had initiated
and later withdrew a prior foreclosure action against him; the defendant
did not cite any authority to support his assertion that O Co. should
have been prohibited from commencing the present action, and, in the
absence of a showing that O Co. abused its right of withdrawal when
it withdrew the prior action, O Co. was permitted to commence the
present action.
5. This court declined to review the defendant’s claim that he was denied
due process in connection with his postappeal motion for judgment:
that claim was not properly before this court, as the defendant failed
to comply with the applicable rule of practice (§ 61-9) because he did
not appeal from or amend his appeal to include the trial court’s denial
of his motion for judgment; moreover, even if the defendant’s claim was
properly before this court, it was not reviewable, as it was inadequately
briefed.
Submitted on briefs September 22, 2020—officially released February 2, 2021
Procedural History

Action to foreclose a mortgage on certain real property owned by the defendant, and for other relief,
brought to the Superior Court in the judicial district of
Ansonia-Milford, where the court, Hon. John W. Moran,
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judge trial referee, granted the plaintiff’s motion for
summary judgment as to liability; thereafter, the court
denied the defendant’s motion to dismiss; subsequently,
CIT Bank, N.A., was substituted as the plaintiff; thereafter, the court, Hon. John W. Moran, judge trial referee,
granted the substitute plaintiff’s motion for a judgment
of strict foreclosure and rendered judgment thereon,
from which the defendant appealed to this court; subsequently, the court, Hon. John W. Moran, judge trial
referee, denied the defendant’s motion for judgment.
Affirmed.
Stephen M. Ceslik, Jr., self-represented, filed a brief
as the appellant (defendant).
Benjamin T. Staskiewicz, filed a brief for the appellee (substitute plaintiff).
Opinion

SUAREZ, J. The self-represented defendant, Stephen
M. Ceslik, Jr.,1 appeals from the judgment of strict foreclosure rendered by the trial court in favor of the substitute plaintiff, CIT Bank, N.A.2 On appeal, the defendant
claims that the court erred by (1) rejecting his defense
of laches when it granted the motion of OneWest Bank,
N.A. (OneWest), for summary judgment as to liability,
(2) rejecting his postjudgment claim that the plaintiff
lacked standing, (3) crediting obviously fraudulent and
defective assignments of the mortgage, (4) denying his
motion to dismiss the present action on the ground that
OneWest initiated a prior identical foreclosure action
against the defendant that it subsequently withdrew,
1
We note that the complaint lists Stephen M. Cesik, Jr., Stephen Cesik,
and Stephen Ceslik as alternative names for the defendant.
2
The named plaintiff, OneWest Bank, N.A. (OneWest), which commenced
the underlying action, merged into CIT Bank, N.A., during the proceedings
in the trial court. Pursuant to Practice Book § 9-16, OneWest moved to
substitute CIT Bank, N.A., as the plaintiff on January 17, 2018, and the court
granted this motion on April 13, 2018. We therefore refer in this opinion to
CIT Bank, N.A., as the plaintiff and to OneWest by name.
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and (5) denying him due process in connection with
his motion for judgment. We affirm the judgment of the
trial court.
The following facts and procedural history are relevant to this appeal. OneWest commenced the underlying foreclosure action by writ of summons and complaint on July 23, 2015. In the complaint, OneWest
alleged that in 2007, the defendant executed and delivered to Financial Freedom Senior Funding Corporation,
a subsidiary of IndyMac Bank, F.S.B., a note for a loan
not to exceed a maximum principal amount of $440,700.
To secure the note, the defendant executed and delivered to Financial Freedom Senior Funding Corporation
a reverse annuity mortgage on his home located in
Milford (property). OneWest alleged that it was the
holder of the mortgage by virtue of a series of assignments recorded on the Milford land records and that
it was also the holder of the note. It further alleged that
the note was in default and that, as the holder of the note,
it elected to accelerate the balance due on the note, to
declare the note to be due in full, and to foreclose on the
mortgage securing the note.
The defendant filed an appearance as a self-represented party on August 24, 2015. The parties entered
the court-supervised mediation program upon the
defendant’s request. The mediator filed a final report
on March 28, 2016, in which she stated that the case
was not settled and terminated the mediation.
The defendant filed an answer on April 25, 2016, in
which he admitted that he owned, possessed, and lived
at the property. He denied that the note was in default
and due in full, and that he was the owner of the equity
of redemption of the property. He left OneWest to its
proof for the remaining allegations in the complaint.
He then raised by way of special defenses that (1)
OneWest was barred on the basis of laches from claiming a default on the note, (2) he was never given a right
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of rescission, which meant the loan remained rescindable, and (3) the mortgage loan was induced by fraud
and misrepresentations regarding its terms.
OneWest filed a motion for summary judgment on
September 29, 2016, in which it argued that there was no
genuine issue of material fact regarding the defendant’s
liability under the loan documents. It further argued that
the defendant’s special defenses were not valid, recognized defenses to a foreclosure action or, alternatively,
that they were mere conclusions of law that were unsupported by facts. A hearing on the motion was held on
March 13, 2017, at which both parties filed submissions
supporting their arguments.
The court granted OneWest’s motion for summary
judgment as to liability on April 20, 2017. The court
issued a memorandum of decision in which it concluded
that OneWest had established its prima facie case and
that the defendant had failed to demonstrate that there
was a genuine issue of material fact. The court determined that an affidavit submitted by OneWest in support of its motion for summary judgment from Justin
Roland, an assistant secretary for the plaintiff,3 supported a finding that OneWest was the holder and in
possession of the note, which was endorsed in blank.
The court further concluded, on the basis of the affidavit, that no genuine issue of material fact existed with
respect to whether OneWest was the owner of the mortgage by virtue of a series of assignments of the original
note and mortgage. OneWest attached copies of these
assignments to Roland’s affidavit and presented them
with its motion for summary judgment.
The court rejected the defendant’s three special
defenses, concluding that they were naked, conclusory
3

The affidavit states that Roland was an assistant secretary for the plaintiff, which was formerly known as OneWest. See footnote 2 of this opinion.
At the time OneWest filed the affidavit, however, it had not yet moved to
substitute the plaintiff as the plaintiff.
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4

statements. With respect to the defense of laches,
which we will discuss in greater detail in part I of this
opinion, the court concluded that the defendant’s statement lacked specificity as to the facts giving rise to this
defense, and, therefore, the defense was legally insufficient. The court further concluded that the second
and third defenses did not attack the making, validity,
or enforcement of either the note or the mortgage and,
thus, were ‘‘legally invalid.’’5
The defendant, on May 9, 2017, filed a motion to
reargue the granting of the motion for summary judgment, which the court denied on May 14, 2018. On July
12, 2017, the defendant filed a motion to dismiss based
on OneWest’s filing and subsequent withdrawal of a
prior foreclosure action against him. The court denied
this motion on February 20, 2018. On February 27, 2018,
the defendant filed a motion to vacate the ruling on
OneWest’s motion for summary judgment, which the
court denied on March 26, 2018.
The plaintiff filed a motion for judgment of strict foreclosure on April 17, 2018. The court granted the motion
and rendered a judgment of strict foreclosure on May
14, 2018, setting the law day for July 16, 2018. The
defendant filed the present appeal on May 31, 2018. On
October 30, 2018, during the pendency of this appeal,
the defendant filed a motion for judgment with the
trial court in which he argued that the plaintiff lacked
standing. The court held a hearing on the motion on January 8, 2019, and denied it on the same date. The defendant did not amend his appeal to include a claim chal4

On appeal, the defendant challenges the court’s rejection of his special
defense of laches but does not challenge its rejection of his other two
special defenses.
5
We note that a special defense that is based on fraud and misrepresentation does attack the making, validity, or enforcement of the note or mortgage.
See U.S. Bank National Assn. v. Blowers, 332 Conn. 656, 658, 212 A.3d
226 (2019) (holding that mortgagor’s allegations that mortgagee engaged in
pattern of misrepresentation were properly asserted in action as special
defenses and counterclaims because they attacked making, validity, or
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lenging the denial of this motion. Additional facts and
procedural history will be set forth as necessary.
I
The defendant’s first claim is that the court erred in
rejecting his special defense of laches when it granted
OneWest’s motion for summary judgment. For the reasons set forth herein, we decline to reach the merits
of this claim.
The following procedural history is relevant to the
defendant’s claim. As we stated previously in this opinion, in his answer, the defendant alleged three special
defenses. At issue in the present claim is the special
defense of laches, which the defendant alleged as follows: ‘‘[OneWest] is barred in claiming a default based
on laches.’’ In its reply to the defendant’s answer and
special defenses, OneWest denied this special defense.6
In its memorandum of law in supported of its motion
for summary judgment, OneWest argued that, in light
of the materials that it submitted in support of its motion
and relevant law, it was entitled to judgment in its favor
with respect to liability because it had proved its prima
facie case and that a genuine issue of fact with respect
to liability did not exist.7 OneWest also argued that all
enforcement of note or mortgage). On appeal, however, the defendant has
not raised a claim of error in this regard.
6
We observe that ‘‘[t]he defense of laches, if proven, bars a plaintiff from
seeking equitable relief . . . . First, there must have been a delay that was
inexcusable, and, second, that delay must have prejudiced the defendant.
. . . The burden is on the party alleging laches to establish that defense.
. . . The mere lapse of time does not constitute laches . . . unless it results
in prejudice to the [opposing party] . . . as where, for example, the [opposing party] is led to change his position with respect to the matter in question.’’
(Emphasis in original; internal quotation marks omitted.) Wells Fargo Bank,
N.A. v. Fitzpatrick, 190 Conn. App. 231, 244, 210 A.3d 88, cert. denied, 332
Conn. 912, 209 A.3d 1232 (2019).
7
OneWest submitted with its motion for summary judgment a note
endorsed in blank that was executed and delivered by the defendant in favor
of Financial Freedom Senior Funding Corporation. OneWest also presented
a mortgage deed signed by the defendant that showed that the defendant
secured his obligations under the note by executing a mortgage on the
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of the special defenses raised by the defendant did not
preclude summary judgment in its favor. In its memorandum of law, OneWest made clear that, by way of its
motion for summary judgment, it was challenging the
legal sufficiency of the special defenses. OneWest argued
that ‘‘[a] motion for summary judgment may in certain
circumstances be used to challenge the legal sufficiency
of a pleading’’ and that ‘‘[s]pecial defenses [alleging]
mere conclusions of law that are unsupported by the
facts . . . are legally insufficient.’’ (Internal quotation
marks omitted.)
With respect to the special defense of laches, OneWest argued as follows: ‘‘The first special defense
asserts that ‘[OneWest] is barred in claiming a default
based on laches.’ [OneWest] respectfully submits that
this defense is invalid since it is a mere conclusory
statement that has no bearing on the making, validity
or enforcement of the note/mortgage. Additionally, the
burden is on the defendant to establish a laches defense.
. . . Quite simply, the defendant has not pleaded any
facts that would satisfy the elements of laches. Accordingly, the defense is legally insufficient and cannot bar
summary judgment in favor of [OneWest].’’ (Citations
omitted.)
In his memorandum of law in opposition to OneWest’s motion for summary judgment, the defendant
argued in broad terms that the materials that he had
submitted to the court in opposition to the motion gave
property in favor of Financial Freedom Senior Funding Corporation. The
note and the mortgage obligated the defendant to pay property taxes and
hazard insurance on the property to secure the lender’s interest. The note
stated that the lender had the right to make such payments if the defendant
did not do so and that any payments the lender made would be treated as
an advance and added to the balance of his account. The note further stated
that the defendant’s failure to make these payments constituted a default,
which entitled the lender to foreclose on the property in accordance with
all requirements of state law. OneWest also presented evidence showing
that Financial Freedom, a division of OneWest, made annual property tax
and insurance payments on the property each year from 2011 to 2014.
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rise to genuine issues of material fact.8 He did not
attempt to demonstrate that he had paid property taxes
and homeowners insurance premiums, as was required
by the terms of his mortgage. Specifically, with respect
to laches, he argued that the submissions ‘‘show that
[OneWest and its predecessors in interest] for many
years sent the defendant monthly statements showing
no balance due and did not send [him] any notices that
he was in default, or was required to pay the real estate
taxes until shortly before [OneWest] began [its] foreclosure action.’’ The defendant, however, did not respond
to the arguments made by OneWest concerning the
legal sufficiency of his special defenses. Specifically,
he did not argue that the special defense of laches was
legally sufficient in that it set forth necessary facts or
that it was improper for the court to evaluate the legal
sufficiency of his special defenses in the context of ruling on OneWest’s motion for summary judgment. The
defendant did not attempt to amend the pleading to
rectify the pleading defect asserted by OneWest. Rather,
the defendant’s arguments were related entirely to
the evidence that he proffered in support of his special
defense of laches. The defendant argued that he had
raised a genuine issue of material fact ‘‘that there [was]
a delay that [was] inexcusable’’ and that he was prejudiced thereby. He argued in relevant part: ‘‘First, with
every debt or every mortgage I ever had, if I were late
even by a few weeks, I would receive phone calls and
8

The defendant submitted his own affidavit as well as an affidavit of
Ronald Steger, who averred that he had known the defendant for fifty years.
He also submitted as exhibits monthly account summaries for the loan
from periods between November, 2010 and November, 2016. Each account
summary had a section stating that his ‘‘Amount of Monthly Payment’’ was
zero dollars. He also included as exhibits letters that Financial Freedom
sent him from 2013 and 2014 about his hazard insurance policy. One of the
letters notified him that Financial Freedom had not received proof that he
had purchased the required insurance on his property. A subsequent letter
stated that, because the defendant had still not provided proof of insurance,
Financial Freedom purchased this insurance policy on his behalf and that
he was responsible for the cost of this insurance.
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letters telling me what I failed to do and how much I
owed. In this case, to the contrary, I received monthly
statements for years showing a zero balance owed and
making no reference to any default or amount I should
send them or anyone else. . . . I have been severely
prejudiced by the delay because [OneWest and its predecessors in interest] allowed the arrearage to accumulate and grow so big, there is no way I can pay it. If they
had notified me way back at the beginning, any amount
I owed would be manageable. Instead, [OneWest] let
the arrearage accumulate for years, never notifying me,
so that now the amount is so large [that] I have no way
to pay it.’’
In its memorandum of decision granting OneWest’s
motion for summary judgment, the court determined
that OneWest had proffered evidence that it was the
holder of the defendant’s note, which was endorsed
in blank, that it owned the mortgage by virtue of a series
of assignments, and that, as a consequence of his failure to pay real estate taxes on the subject property, the
defendant was in default on the note and mortgage.
The court concluded that OneWest had met its burden
to establish that there was no genuine issue of material
fact as to its prima facie case as to liability. The court
then turned to the defendant’s special defenses. The
court began its analysis of the special defenses by indicating that ‘‘[a] valid special defense at law to a foreclosure proceeding must be legally sufficient and address
the making, validity or enforcement of the mortgage,
the note or both . . . .’’ (Internal quotation marks omitted.) The court’s analysis focused on the legal sufficiency
of the special defenses. Addressing the special defense
of laches, the court stated in relevant part: ‘‘This [special
defense] is nothing other than a mere naked conclusory
statement which lacks specificity as to facts giving rise
to laches. Therefore, this special defense is legally insufficient and invalid. As a practical matter, the court submits that a property owner knows that he is obligated
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to pay his real estate taxes unless otherwise excused.
The note and mortgage . . . obligated the defendant
to pay his real estate taxes as a condition of the note
and mortgage. The defendant is charged with knowing
and understanding his obligations under the note and
mortgage, which he signed and executed.’’
By way of a motion to reargue, the defendant argued
that the court improperly determined that a genuine
issue of material fact did not exist. In his motion, the
defendant devoted a great deal of his argument to his
special defense of laches. Although the defendant recognized that the court, in its decision, had characterized
his special defense as being ‘‘conclusory’’ in nature, the
defendant appears to have interpreted the court’s characterization of his special defense as being directed to
the proof he submitted, not to his pleading. The defendant did not address the pleading defect on which the
court relied. Instead, the defendant argued that he had
presented ample evidence, which the court ‘‘ignored,’’
in support of the special defense. Among other things,
the defendant relied on mortgage statements that he
submitted in opposition to OneWest’s motion for summary judgment. He argued: ‘‘How is it possible that
laches is a naked conclusory statement when the defendant presented many years of monthly mortgage statements, generated by the lender, showing no taxes owed,
no delinquencies and no balances owed?’’ As we stated
previously in this opinion, the court denied the motion
to reargue.
Before this court, the defendant’s arguments are
materially identical to the arguments that he raised in
opposition to the motion for summary judgment and
in his motion to reargue. The defendant’s analysis of
this claim focuses exclusively on the evidence that he
presented in opposing OneWest’s motion for summary
judgment and his belief that he supported his special
defense of laches with ample evidence. The defendant
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argues that, ‘‘[a]ssuming the [he] was obligated to pay
the taxes and homeowners insurance premiums, [OneWest’s] conduct for many years in not asserting that
right, or notifying [him], or claiming any default, with
the result that the claimed balance grew so large [that
he] could not pay it, is clearly a case of laches.’’ He also
argues that, ‘‘by this delay . . . the arrearage grew so
large, without [him] even knowing that it was happening, that, when he eventually learned about it, he had
no way to pay it.’’ As was the case before the trial court,
the defendant’s arguments in no way focus on the
language used in his pleading or the sufficiency thereof.
He has cited no authority with respect to the issue of
whether his pleading was legally sufficient and does
not attempt to demonstrate that the court should not
have focused on the sufficiency of his pleading or that
the court improperly concluded that his pleading was
insufficient.
Although the defendant claims that the court improperly rejected his special defense of laches, his appellate
arguments overlook the legal ground on which the court
relied. In moving for summary judgment, OneWest
unambiguously argued that the special defense of
laches was devoid of necessary facts and, thus, was
legally insufficient. In granting the motion for summary
judgment, the court did not reject the special defense
because the defendant failed to present evidence to
support it, but because it agreed with OneWest’s argument that the special defense, as pleaded, was legally
insufficient. The defendant’s claim is not persuasive
because, even if it has merit, it does not undermine the
ground on which the court based its decision. Stated
otherwise, the substance of the defendant’s claim
reflects that it is irrelevant to the trial court’s determination that his special defense of laches was legally
insufficient. Accordingly, we decline to reach the merits
of the defendant’s claim. See, e.g., State v. Diaz, 109
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Conn. App. 519, 559, 952 A.2d 124 (court declined to
reach merits of appellant’s fourth amendment claim
related to validity of initial search because trial court’s
fourth amendment analysis was based on independent
source doctrine and, thus, claim raised on appeal was
‘‘irrelevant to the judgment from which the defendant
appeal[ed]’’), cert. denied, 289 Conn. 930, 958 A.2d 161
(2008); Ingels v. Saldana, 103 Conn. App. 724, 728–29,
930 A.2d 774 (2007) (court declined to address merits
of appellant’s breach of contract claim because trial
court based its decision on breach of fiduciary duty
and, thus, claim was ‘‘irrelevant to the judgment from
which the defendant appeal[ed]’’).
As we have stated previously, the defendant failed
to address OneWest’s legal argument, which was related
to the sufficiency of his pleading, during the proceedings before the trial court but, instead, argued that the
evidence that he presented to the court supported the
special defense of laches. Because the defendant does
not challenge on appeal the propriety of the court’s
granting of OneWest’s motion for summary judgment
on the grounds that the motion improperly challenged
the legal sufficiency of the special defense of laches
and that he was not given an opportunity to replead,
we do not address whether the motion for summary
judgment properly was used to challenge the legal sufficiency of the special defense of laches. See Carrico v.
Mill Rock Leasing, LLC, 199 Conn. App. 252, 255 n.3,
235 A.3d 626 (2020) (‘‘On appeal, the plaintiff does not
challenge the propriety of the court’s granting of the
defendant’s motion for summary judgment on the
grounds that the motion improperly challenged the sufficiency of the complaint and that the plaintiff was not
given an opportunity to replead. Accordingly, we do
not address whether the motion for summary judgment
properly was used to challenge the legal sufficiency of
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[the relevant] counts . . . of the complaint.’’).9 Likewise, because the defendant does not challenge the
court’s legal conclusion that his special defense of
laches was not properly pleaded and, thus, the court
improperly concluded that the defense was legally
insufficient, we do not consider such claim on appeal.
9
Although the defendant does not argue before this court that the trial
court improperly considered the legal sufficiency of his special defense or
that he should be afforded an opportunity to replead, the procedural history
of this case reflects that the defendant has waived a right to replead. ‘‘In
Larobina v. McDonald, 274 Conn. 394, 399–403, 876 A.2d 522 (2005), the
Supreme Court considered . . . whether a motion for summary judgment,
rather than a motion to strike, properly could be used to challenge the legal
sufficiency of a complaint. . . . [A] plaintiff is not entitled to replead following the granting of a motion for summary judgment. . . . [U]se of a motion
for summary judgment instead of a motion to strike may be unfair to the
nonmoving party because [t]he granting of a defendant’s motion for summary
judgment puts the plaintiff out of court . . . [while the] granting of a motion
to strike allows the plaintiff to replead his or her case . . . . The Supreme
Court nonetheless held that [it would] not reverse the trial court’s ruling
on a motion for summary judgment that was used to challenge the legal
sufficiency of the complaint when it is clear that the motion was being
used for that purpose and the nonmoving party, by failing to object to the
procedure before the trial court, cannot demonstrate prejudice.’’ (Citations
omitted; internal quotation marks omitted.) Godbout v. Attanasio, 199 Conn.
App. 88, 109–10, 234 A.3d 1031 (2020).
‘‘To avoid waiving a right to replead, a nonmoving party must, before the
trial court decides the summary judgment motion, either object to the trial
court’s deciding the case through summary judgment and argue that it should
instead decide the motion as a motion to strike to afford it the opportunity
to replead a legally sufficient cause of action or, in the alternative, the
nonmoving party may maintain that its pleading is legally sufficient, but it
must offer to amend the pleading if the court concludes otherwise.’’ Streifel
v. Bulkley, 195 Conn. App. 294, 302, 224 A.3d 539, cert. denied, 335 Conn.
911, 228 A.3d 375 (2020). ‘‘[A] party does not waive its right to replead by
arguing that the pleading is legally sufficient, but offering, if the court were
to conclude otherwise, to amend the pleading.’’ American Progressive Life &
Health Ins. Co. of New York v. Better Benefits, LLC, 292 Conn. 111, 124,
971 A.2d 17 (2009).
Our rules of practice provide that a party may challenge by way of a
motion to strike the legal sufficiency of special defenses. See Practice Book
§§ 10-6 and 10-39. In GMAC Mortgage, LLC v. Ford, 144 Conn. App. 165,
179–80, 73 A.3d 742 (2013), this court extended the holding of Larobina
and its progeny to situations in which a motion for summary judgment is
utilized to challenge the legal sufficiency of a special defense.
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Although the defendant has raised a claim related to
the court’s granting of the motion for summary judgment, his argument is not related to the sufficiency of
his pleading, and it is not the proper role of this court
to transform the argument into something that it is not.
Accordingly, we decline to reach the merits of this
claim.
II
Next, the defendant claims that the court erred in
denying his postappeal motion for judgment in which he
asserted that the plaintiff lacked standing. We disagree.
‘‘Standing is the legal right to set judicial machinery
in motion. One cannot rightfully invoke the jurisdiction
of the court unless he [or she] has, in an individual or
representative capacity, some real interest in the cause
of action, or a legal or equitable right, title or interest
in the subject matter of the controversy. . . . A determination regarding a trial court’s subject matter jurisdiction is a question of law. When . . . the trial court
draws conclusions of law, our review is plenary and
we must decide whether its conclusions are legally and
logically correct and find support in the facts that
appear in the record.’’ (Citation omitted; internal quotation marks omitted.) Wells Fargo Bank, N.A. v. Caldrello, 192 Conn. App. 1, 20, 219 A.3d 858, cert. denied,
334 Conn. 905, 220 A.3d 37 (2019).
‘‘To make out a prima facie case in a mortgage foreclosure action, the foreclosing party must show that it is
the owner of the note and mortgage, that the defendant
mortgagor has defaulted on the note and that any conditions precedent to foreclosure, as established by the
note and mortgage, have been satisfied.’’ (Internal quotation marks omitted.) Id.
OneWest sought foreclosure of the mortgage pursuant to General Statutes § 49-17, which applies when
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an owner of debt without legal title forecloses on a
mortgage. ‘‘[Section] 49-17 codifies the well established
common-law principle that the mortgage follows the
note, pursuant to which only the rightful owner of the
note has the right to enforce the mortgage. . . . Therefore, [a] mortgagee that seeks summary judgment in a
foreclosure action has the evidentiary burden of showing that there is no genuine issue of material fact as
to any of the prima facie elements, including that it is
the owner of the debt. Appellate courts in this state
have held that [the evidentiary burden of establishing
ownership of the note] is satisfied when the mortgagee
includes in its submissions to the court a sworn affidavit averring that the mortgagee is the holder of the
promissory note in question at the time it commenced
the action. . . .
‘‘Being the holder of a note satisfies the plaintiff’s
burden of demonstrating that it is the owner of the note
because under our law, the note holder is presumed to
be the owner of the debt, and unless the presumption
is rebutted, may foreclose the mortgage under § 49-17.
The possession by the bearer of a note [e]ndorsed in
blank imports prima facie [evidence] that he acquired
the note in good faith for value and in the course of
business, before maturity and without notice of any
circumstances impeaching its validity. The production
of the note [endorsed in blank] establishes his case
prima facie against the makers and he may rest there.
. . . It [is] for the defendant to set up and prove the
facts which limit or change the plaintiff’s rights. . . .
If the defendant rebuts the presumption that the plaintiff was the owner of the debt at the time that the action
commenced, then the burden would shift back to the
plaintiff to demonstrate that the owner has vested it
with the right to receive the money secured by the
note.’’ (Citations omitted; footnotes omitted; internal
quotation marks omitted.) American Home Mortgage
Servicing, Inc. v. Reilly, 157 Conn. App. 127, 132–34,
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117 A.3d 500, cert. denied, 317 Conn. 915, 117 A.3d
854 (2015).
As discussed previously in this opinion, five months
after filing this appeal, the defendant filed a motion for
judgment in which he argued that the plaintiff did not
have standing to bring a foreclosure action against
him. The trial court heard oral arguments on this motion
and denied it. In his claim on appeal, which appears to
challenge the court’s denial of his motion for judgment,
the defendant argues that the court ignored evidence
he attempted to present at the hearing that would have
shown that the plaintiff did not own the mortgage and
that the plaintiff deceived the court by producing fraudulent assignments of mortgage. However, he does not
cite legal authority to support this claim.
Moreover, the defendant did not amend this appeal
to include a challenge to the court’s January 8, 2019
denial of his motion for judgment. Instead, he raises
the present claim, which is related to the standing issue
that he raised in the motion, for the first time in his
principal appellate brief. This claim is properly before
us, however, because it raises the issue of standing.
See, e.g., Perez-Dickson v. Bridgeport, 304 Conn. 483,
506, 43 A.3d 69 (2012) (‘‘If a party is found to lack
standing, the court is without subject matter jurisdiction to determine the cause. . . . [A] claim that a court
lacks subject matter jurisdiction may be raised at any
time during the proceedings . . . including on appeal
. . . .’’ (Citation omitted; internal quotation marks
omitted.)).
At the hearing on the postappeal motion for judgment, the defendant claimed that the plaintiff did not
have standing because it was not the true owner of the
mortgage. Rather, he argued that Black Reef Trust was
the current owner of the mortgage and had owned the
mortgage since its origination. In support of this claim,
the defendant sought to introduce a compact disc containing a purported conversation he had with a repre-
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sentative of Celink, a loan servicer. The court sustained
an objection from the plaintiff on hearsay grounds. The
defendant does not challenge on appeal the court’s evidentiary ruling, and there is no other evidence to support the claim.
Here, the defendant advances the same arguments
that the trial court rejected. He reasserts that he had
conversations with Celink proving that Black Reef Trust
owns the mortgage. However, he does not point to any
evidence properly submitted to the court to show that
OneWest was not the holder of the note or the owner of
the mortgage at the time it commenced the foreclosure
action. Because OneWest proffered evidence that it possessed the note endorsed in blank and because the
defendant did not produce any evidence to rebut the
presumption that OneWest was the owner of the debt,
we conclude that the court properly determined that
the plaintiff had standing to foreclose on the mortgage.
III
Next, the defendant claims that the court erred in crediting ‘‘obviously fraudulent and defective assignments
of mortgage.’’ He does not, however, identify how the
assignments of mortgage are either fraudulent or defective. OneWest produced a series of mortgage assignments that were recorded on the Milford land records,
along with a sworn affidavit in which the plaintiff’s
representative attested to the accuracy of these documents. Despite a lack of clarity in his appellate brief
with respect to this claim, we nonetheless reject it on its
merits because the defendant failed to proffer evidence
that demonstrated fraud or defects in the assignments
of mortgage. The defendant did not, at any time in the
proceedings before the trial court, proffer admissible
evidence that called into question the validity of these
documents. Accordingly, we conclude that the defendant’s claim is without merit.
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IV
Next, the defendant claims that the court erred in
denying his motion to dismiss the present action on
the ground that OneWest had initiated a prior identical
foreclosure action against the defendant that it subsequently withdrew. We disagree.
To resolve this claim, we must first set forth the procedural history related to it. Prior to the present action,
OneWest commenced a foreclosure action against the
defendant with a return date of November 25, 2014.
OneWest voluntarily withdrew this prior action on April
30, 2015, while it was still in the mediation phase. At
the time the action was withdrawn, a hearing on the
merits had not yet occurred. On May 4, 2015, in connection with the prior action, a mediator filed a final report
indicating that it was settled. The present action was
commenced on July 23, 2015.
On July 12, 2017, the defendant filed a motion to
dismiss in which he argued that OneWest ‘‘withdrew
the case after the mediator agreed that the case was
resolved by laches.’’ There is nothing in the record to
support this assertion. He further contended that the
resolution of the prior action was ‘‘dispositive’’ because
the mediator’s report marked the matter as settled. The
court denied the defendant’s motion on February 20,
2018. The record does not disclose any information
about why the mediator marked the matter as settled,
nor does the defendant attempt to provide further explanation in this regard.
‘‘Our standard of review of a trial court’s findings of
fact and conclusions of law in connection with a motion
to dismiss is well settled. A finding of fact will not be
disturbed unless it is clearly erroneous. . . . [If] the
legal conclusions of the court are challenged, we must
determine whether they are legally and logically correct
and whether they find support in the facts. . . . Thus,
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our review of the trial court’s ultimate legal conclusion
and resulting [denial] of the motion to dismiss will be de
novo.’’ (Internal quotation marks omitted.) Nationstar
Mortgage, LLC v. Gabriel, 201 Conn. App. 39, 43, 241
A.3d 763 (2020).
Pursuant to General Statutes § 52-80, a plaintiff ‘‘may
withdraw any action . . . returned to and entered in
the docket of any court, before the commencement of
a hearing on the merits thereof.’’ ‘‘The right of a plaintiff
to withdraw his action before a hearing on the merits,
as allowed by . . . § 52-80, is absolute and unconditional. Under [the] law, the effect of a withdrawal, so
far as the pendency of the action is concerned, is strictly
analogous to that presented after the rendition of a final
judgment or the erasure of the case from the docket.’’
(Internal quotation marks omitted.) Travelers Property
Casualty Co. of America v. Twine, 120 Conn. App. 823,
826–27, 993 A.2d 470 (2010).
Although the right to unilaterally withdraw an action
is absolute, a party cannot abuse this right by bringing
a second, identical action to avoid consequences stemming from the first action. In Palumbo v. Barbadimos,
163 Conn. App. 100, 105, 134 A.3d 696 (2016), a plaintiff
unilaterally withdrew an action after she missed the
statutorily prescribed deadline for claiming the action
to a jury trial list. She then filed a second, identical
action in order to restart the clock and request a jury
trial within the statutory time frame. Id., 106–107. This
court held that, as a matter of first impression, the
defendant was entitled to have the first action restored
to the docket because the plaintiff abused her right of
unilateral withdrawal to avoid a bench trial. Id., 103–104.
The court noted that ‘‘the procedural chicanery engaged
in by the plaintiff . . . [could not] be sanctioned
because it offend[ed] the orderly and due administration of justice.’’ Id., 103.
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Here, the defendant does not cite any authority to
support his claim that OneWest should have been prohibited from commencing the present action. Unlike in
Palumbo, the defendant does not attempt to show that
OneWest withdrew the prior action for an improper purpose because that action had been resolved by way of
a settlement. Instead, the only information he presented
about the prior action is the mediator’s final report, which
does not provide any explanation as to why OneWest
withdrew the prior action. In the absence of a showing
that OneWest abused its right of withdrawal when it
withdrew the prior action, OneWest was permitted to
commence the present foreclosure action. We conclude
therefore that the court did not err in denying the defendant’s motion to dismiss on the ground that OneWest
withdrew a prior foreclosure action.
V
Lastly, the defendant claims he was ‘‘denied due process’’ in connection with his motion for judgment. We
decline to review this claim because the defendant
failed to comply with Practice Book § 61-9 by appealing
from the court’s denial of this motion and, alternatively,
because it is inadequately briefed and lacks an adequate
record.
Our rules of practice govern the filing of amended
appeals. Practice Book § 61-9 provides in relevant part:
‘‘Should the trial court, subsequent to the filing of a pending appeal, make a decision that the appellant desires
to have reviewed, the appellant shall file an amended
appeal within twenty days from the issuance of notice
of the decision as provided for in Section 63-1. . . .’’
Further, Practice Book § 63-4 (b) provides in relevant
part: ‘‘Except as otherwise provided, a party may as of
right file amendments to the preliminary statement of
issues at any time until that party’s brief is filed. . . .’’
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‘‘Although we are solicitous of the rights of [self-represented] litigants . . . [s]uch a litigant is bound by the
same rules . . . and procedure as those qualified to
practice law. . . . [W]e are not required to review
claims that are inadequately briefed. . . . We consistently have held that [a]nalysis, rather than mere abstract
assertion, is required in order to avoid abandoning an
issue by failure to brief the issue properly.’’ (Internal
quotation marks omitted.) Wells Fargo Bank, N.A. v.
Caldrello, supra, 192 Conn. App. 34. ‘‘Claims are . . .
inadequately briefed when they . . . consist of conclusory assertions . . . with no mention of relevant
authority and minimal or no citations from the record
. . . .’’ (Internal quotation marks omitted.) Id., 35.
The defendant asserts that at the January 8, 2019
hearing on his motion for judgment, the plaintiff ‘‘made
complicated arguments’’ and presented copies of cases
in support of these arguments. He argues that he was
denied due process because he was not able to review
these arguments and cases prior to the hearing, which
limited his ability to rebut them.
The defendant’s due process claim related to the January 8, 2019 hearing is not properly before us, however,
because he did not appeal from or amend his appeal
to include the court’s denial of his motion for judgment
and claims related thereto.10 See, e.g., Aquarion Water
Co. of Connecticut v. Beck Law Products & Forms,
LLC, 98 Conn. App. 234, 236 n.1, 907 A.2d 1274 (2006)
(declining to review claim that defendants raised on
appeal because they did not amend appeal pursuant to
Practice Book § 61-9 to include claim). Moreover, even
10

As we explained in part II of this opinion, although the defendant did
not amend the appeal to include the court’s denial of his motion for judgment
on the issue of standing, we nevertheless reached the merits of his standing
claim, which he raised in his motion for judgment, because a challenge
related to standing may be raised at any time. See, e.g., Perez-Dickson v.
Bridgeport, supra, 304 Conn. 506. This rationale does not apply to the present
claim, as it does not implicate subject matter jurisdiction.
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if we could overlook that defect, his due process claim
is unreviewable because it is inadequately briefed. In
his brief, the defendant merely makes conclusory statements without providing any analysis or citing legal
authority to support his claim. Therefore, even if properly before us, we would decline to address this claim.
The judgment is affirmed and the case is remanded
for the purpose of setting a new law day.
In this opinion the other judges concurred.

SERAMONTE ASSOCIATES, LLC v. TOWN
OF HAMDEN
(AC 42770)
Bright, C. J., and Alvord and Oliver, Js.
Syllabus
Pursuant to statute (§ 12-63c (a)), the owner of real property used primarily
for the purpose of producing rental income may be required to ‘‘annually
submit to the assessor not later than the first day of June’’ certain rental
income and expense information.
Pursuant further to statute (§ 12-63c (d)), an owner who fails to submit the
information required by § 12-63c (a), shall be subject to a penalty ‘‘equal
to a ten per cent increase in the assessed value of such property for
such assessment year.’’
The plaintiff, an owner of several rental properties in the defendant town
of Hamden, appealed from the judgment of the trial court, which upheld
the decision of the defendant’s Board of Assessment Appeals affirming
a 10 percent penalty imposed by the defendant’s assessor on the tax
assessments of the plaintiff’s properties pursuant to § 12-63c (d), as a
result of the plaintiff’s submission of required tax forms after June 1.
The plaintiff sent the tax forms by first class mail to the assessor on
May 31. It was undisputed that the assessor failed to receive the required
forms by the June 1 deadline set forth in § 12-63c (a). The plaintiff
claimed that the word ‘‘submit’’ as used in § 12-63c (a) was ambiguous
and that the trial court was required, as a matter of law, to rule in its
favor on the basis of the statute’s ambiguity and also claimed that the
imposition of the assessor’s penalty violated the excessive fines clauses
of both the federal and state constitutions. Held:
1. The trial court properly rendered summary judgment in favor of the
defendant on the count of the complaint that alleged that the board
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improperly upheld the 10 percent penalty: the plaintiff could not prevail
on its claim that the word ‘‘submit,’’ as used in § 12-63c (a), essentially
means ‘‘to mail,’’ as the word ‘‘submit,’’ when viewed in the context of
other tax statutes, was unambiguous and meant that the assessor must
receive the forms by June 1; the legislature’s decision not to include
the phrase ‘‘or postmarked’’ in § 12-63c (a) was dispositive, meaning
that those forms must be delivered to the assessor’s office by June 1
in order to comply with the statute..
2. The trial court properly granted the defendant’s motion to strike the
plaintiff’s constitutional claims: the excessive fines clause of the eighth
amendment to the United States constitution did not apply to the 10
percent penalty in § 12-63c (d), as that penalty was not punitive within
the meaning of the eighth amendment, and, accordingly, the plaintiff’s
alleged violations of the eighth amendment necessarily failed; moreover,
under the state constitution, the 10 percent penalty in § 12-63c (d) was
not a fine that subjected it to the excessive fines clause and, even if
this court assumed that the clause applied, the court was not persuaded
that the 10 penalty was unconstitutionally excessive under the facts of
the case and controlling Connecticut precedent.
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Procedural History

Appeal from the decision of the defendant’s Board
of Assessment Appeals denying the plaintiff’s appeal of
a penalty imposed by the defendant’s assessor and
added to tax assessments on certain of the plaintiff’s
real properties, and for other relief, brought to the
Superior Court in the judicial district of New Haven,
where the court, S. Richards, J., granted the defendant’s
motions for summary judgment and to strike, and rendered judgment for the defendant, from which the plaintiff appealed to this court. Affirmed.
Brenden P. Leydon, for the appellant (plaintiff).
Zachary J. Phillips, with whom was Adam J. Blank,
for the appellee (defendant).
Opinion

OLIVER, J. The plaintiff, Seramonte Associates, LLC,
appeals from the judgment of the trial court granting
summary judgment in favor of the defendant, the town
of Hamden, as to count one of the plaintiff’s complaint
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and granting the defendant’s motion to strike the plaintiff’s constitutional claims in count two. On appeal, the
plaintiff claims, with respect to count one, that the court
erred in holding that the word ‘‘submit’’ as used in
General Statutes § 12-63c requires that certain tax forms
have to be received by the defendant by June 1, and, with
respect to count two, that the court erred in granting
the defendant’s motion to strike, because the penalty
imposed for the plaintiff’s late submission of the tax
forms amounts to a fine that violates the excessive fines
clauses of the federal and the state constitutions. We
disagree and, accordingly, affirm the judgment of the
trial court.
The following undisputed facts and procedural history, as set forth by the trial court in its memorandum
of decision and otherwise gleaned from the record, are
relevant to the plaintiff’s claims on appeal. The plaintiff
was the owner of certain parcels of rental property
located in Hamden known as 520 Mix Avenue, 609 Mix
Avenue, and 617 Mix Avenue (properties). On February
1, 2016, the assessor for the defendant assessed those
properties at $15,683,080 for 520 Mix Avenue, $2,927,890
for 609 Mix Avenue, and $10,521,560 for 617 Mix Avenue. Pursuant to § 12-63c (a), the plaintiff was required
to ‘‘submit to the assessor not later than the first day of
June’’ certain tax forms.1 The assessor sent the required
1
General Statutes § 12-63c provides in relevant part: ‘‘(a) In determining
the present true and actual value in any town of real property used primarily
for purposes of producing rental income, the assessor, which term whenever
used in this section shall include assessor or board of assessors, may require
in the conduct of any appraisal of such property pursuant to the capitalization
of net income method, as provided in section 12-63b, that the owner of such
property annually submit to the assessor not later than the first day of June,
on a form provided by the assessor not later than forty-five days before
said first day of June, the best available information disclosing the actual
rental and rental-related income and operating expenses applicable to such
property. Submission of such information may be required whether or not
the town is conducting a revaluation of all real property pursuant to section
12-62. Upon determination that there is good cause, the assessor may grant
an extension of not more than thirty days to submit such information, if
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forms to the plaintiff, and the cover letter to those forms
stated: ‘‘It should be clearly understood that if the
attached report is not completed and submitted to the
[a]ssessor’s [o]ffice by June 1, 2016, it will result in a
10 [percent] penalty being applied to your assessment
per [§ 12-63c].’’ Additionally, the cover letter stated that
‘‘[s]ubmission means this form is physically in the
[a]ssessor’s office by 4:30 on June 1, 2016, faxes, e-mails
and postmarks will not be accepted.’’ The plaintiff sent
the required forms to the assessor by first class mail
on May 31, 2016, and it is undisputed that the assessor
received them on June 2, 2016. Because the required
forms were not received on or before June 1, the assessor, pursuant to § 12-63c (d), imposed a 10 percent penalty, amounting to $132,145.16, that was added to the
assessments of the properties.
On September 28, 2016, pursuant to General Statutes
§ 12-119,2 the plaintiff commenced by service of process
the owner of such property files a request for an extension with the assessor
not later than May first. . . .
‘‘(c) . . . Any person claiming to be aggrieved by the action of the assessor hereunder may appeal the actions of the assessor to the board of assessment appeals and the Superior Court as otherwise provided in this chapter.
‘‘(d) Any owner of such real property required to submit information
to the assessor in accordance with subsection (a) of this section for any
assessment year, who fails to submit such information as required under
said subsection (a) or who submits information in incomplete or false form
with intent to defraud, shall be subject to a penalty equal to a ten per
cent increase in the assessed value of such property for such assessment
year. . . .’’
2
General Statutes § 12-119 provides in relevant part: ‘‘When it is claimed
that a tax has been laid on property . . . [that] was computed on an assessment which, under all the circumstances, was manifestly excessive and
could not have been arrived at except by disregarding the provisions of the
statutes for determining the valuation of such property, the owner thereof
. . . prior to the payment of such tax, may, in addition to the other remedies
provided by law, make application for relief to the superior court for the
judicial district in which such town or city is situated. Such application may
be made within one year from the date as of which the property was last
evaluated for purposes of taxation and shall be served and returned in the
same manner as is required in the case of a summons in a civil action, and
the pendency of such application shall not suspend action upon the tax

February 2, 2021

CONNECTICUT LAW JOURNAL

202 Conn. App. 467

FEBRUARY, 2021

Page 29A

471

Seramonte Associates, LLC v. Hamden

an appeal in the Superior Court claiming that the valuation of the properties, which included the 10 percent
penalty, was excessive. Pursuant to General Statutes
§ 12-111,3 the plaintiff also timely appealed to the defendant’s Board of Assessment Appeals (board) the assessor’s imposition of the 10 percent penalty. The plaintiff
appeared before the board on March 2, 2017, and, on
March 21, 2017, the board issued its decision denying
the plaintiff’s appeal.
On February 27, 2017, the plaintiff filed a withdrawal
form in the Superior Court, stating that it was withdrawing its claim insofar as it alleged excessive assessments,
against the applicant. In all such actions, the Superior Court shall have
power to grant such relief upon such terms and in such manner and form
as to justice and equity appertains, and costs may be taxed at the discretion
of the court. If such assessment is reduced by said court, the applicant
shall be reimbursed by the town or city for any overpayment of taxes in
accordance with the judgment of said court.’’
3
General Statutes § 12-111 provides in relevant part: ‘‘(a) Any person . . .
claiming to be aggrieved by the doings of the assessors of such town may
appeal therefrom to the board of assessment appeals. Such appeal shall be
filed, in writing, on or before February twentieth. The written appeal shall
include, but is not limited to, the property owner’s name, name and position
of the signer, description of the property which is the subject of the appeal,
name and mailing address of the party to be sent all correspondence by the
board of assessment appeals, reason for the appeal, appellant’s estimate of
value, signature of property owner, or duly authorized agent of the property
owner, and date of signature. The board shall notify each aggrieved taxpayer
who filed a written appeal in the proper form and in a timely manner, no
later than March first immediately following the assessment date, of the
date, time and place of the appeal hearing. Such notice shall be sent no
later than seven calendar days preceding the hearing date except that the
board may elect not to conduct an appeal hearing for any commercial,
industrial, utility or apartment property with an assessed value greater than
one million dollars. The board shall, not later than March first, notify the
appellant that the board has elected not to conduct an appeal hearing. An
appellant whose appeal will not be heard by the board may appeal directly
to the Superior Court pursuant to section 12-117a. The board shall determine
all appeals for which the board conducts an appeal hearing and send written
notification of the final determination of such appeals to each such person
within one week after such determination has been made. Such written
notification shall include information describing the property owner’s right
to appeal the determination of such board. . . .’’
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and that it was proceeding with its claim insofar as it concerned the impropriety of the 10 percent penalty added
to the assessments. On March 27, 2017, the defendant
filed a motion for summary judgment, and, on April 26,
2017, the plaintiff filed a motion for summary judgment.
On May 1, 2017, the plaintiff filed an amended complaint (operative complaint) to clarify, in part, its February 27, 2017 withdrawal form. In the operative complaint, the plaintiff alleged, in count one, that the board
improperly had upheld the assessor’s imposition of the
10 percent penalty and, in count two, that the penalty
was unconstitutional under the excessive fines clauses
of both the federal and the state constitutions. See U.S.
Const., amend VIII; Conn. Const., art. I, § 8. On July 3,
2017, the defendant filed a motion to strike count two
of the plaintiff’s operative complaint on the ground that
it failed to state a claim on which relief could be granted,
arguing that the excessive fines clauses of both the federal and the state constitutions do not apply to tax penalties.
On December 21, 2017, the defendant filed a new
motion for summary judgment as to count one of the
plaintiff’s operative complaint. The defendant argued
that it properly had imposed the 10 percent penalty
pursuant to § 12-63c, because the plaintiff failed to submit its income and expense report to the defendant by
June 1, 2016. The plaintiff argued in its own motion for
summary judgment that the defendant’s interpretation
of § 12-63c was legally incorrect. On February 5, 2019,
the court denied the plaintiff’s April 26, 2017 motion
for summary judgment, and it granted the defendant’s
December 21, 2017 motion for summary judgment as
to count one of the plaintiff’s operative complaint. In its
memorandum of decision on the motions for summary
judgment, the court recognized that the word ‘‘submit’’
is not defined in § 12-63c, and it reasoned that, because
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different dictionary definitions of ‘‘submit’’ could support either party’s interpretation, the term was ambiguous. The court also determined that the statute’s legislative history did not clarify the meaning of the word
‘‘submit.’’ The court, however, explained that in MSK
Properties, LLC v. Hartford, Superior Court, judicial
district of New Britain, Docket No. CV-15-6029158-S
(July 3, 2017) (64 Conn. L. Rptr. 747, 753–54), the Superior Court interpreted the language of the statute to
mean that a town must receive the tax forms by June
1. Additionally, the court noted that, ‘‘in interpreting
another tax statute, General Statutes § 12-41 (e) (1),
[the] Superior Court [has] held that ‘file’ [by November
1] as used in that statute, meant that the tax information
had to be received by the town by November 1.’’ See SBC
Internet Services, Inc. v. Bridgeport, Superior Court,
judicial district of Fairfield, Docket No. CV-06-6000408-S
(February 14, 2008) (44 Conn. L. Rptr. 870, 871). Accordingly, the court granted the defendant’s motion for summary judgment, holding that the word ‘‘submit,’’ as used
in § 12-63c, ‘‘means that the town must receive the tax
forms by June 1 of each year.’’
Also on February 5, 2019, in a separate memorandum
of decision, the court granted the defendant’s motion to
strike count two of the plaintiff’s operative complaint,
agreeing with the defendant that the excessive fines
clauses of both the federal and the state constitutions
do not apply to tax penalties. With respect to the federal constitution, the court held that the tax penalty in
§ 12-63c is remedial, rather than punitive, because ‘‘it
is imposed to ensure compliance with the timely payment of taxes and to deter delinquent payment of taxes,
which could harm the government with additional
expenses of ensuring compliance in collecting those
taxes.’’ Accordingly, because the federal excessive fines
clause applies only to those forfeitures that may be
characterized as ‘‘punitive’’; see United States v. Viloski, 814 F.3d 104, 109 (2d Cir. 2016), cert. denied,
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U.S.
, 137 S. Ct. 1223, 197 L. Ed. 2d 462 (2017); the
court held that the federal excessive fines clause did
not apply.
With respect to the state constitution, the court held
that the 10 percent penalty in § 12-63c is not a ‘‘fine’’
within the meaning of the excessive fines clause. The
court relied on the definition of ‘‘fine’’ set forth in Bankers Trust Co. v. Blodgett, 96 Conn. 361, 368, 114 A. 104
(1921), aff’d, 260 U.S. 647, 43 S. Ct. 233, 67 L. Ed. 439
(1923), in which our Supreme Court stated that ‘‘[a]
fine is a pecuniary punishment imposed by a lawful
tribunal upon a person convicted of crime or misdemeanor.’’ (Internal quotation marks omitted.) The court
explained that the tax penalty in § 12-63c ‘‘is not punishment imposed due to conviction of a felony or a misdemeanor. Rather, it is a tool to ensure payment of the
tax and punish evasion or neglect.’’ Accordingly, the
court concluded that the tax penalty is not a violation
of the excessive fines clause of the state constitution.4
The court rendered judgment on the second count of
the plaintiff’s operative complaint on March 18, 2019.
This appeal followed.
I
The plaintiff first challenges the summary judgment
rendered in favor of the defendant as to count one of
its operative complaint and claims that the trial court
erred when it held that the word ‘‘submit’’ as used in
§ 12-63c means that the defendant must receive the tax
forms by June 1 of each year. Specifically, the plaintiff
argues that (1) the ordinary meaning of ‘‘submit’’ is ‘‘to
4

In its memorandum of decision on the defendant’s motion to strike, the
trial court stated: ‘‘Similar to the penalty in Bankers Trust Co., this tax,
although a penalty, is a ‘fine.’ ’’ It is clear, however, on review of the memorandum of decision and its reliance on Bankers Trust Co., that the trial court
intended to conclude that the tax penalty was not a fine within the meaning
of the Connecticut constitution, and that its omission of the word ‘‘not’’
was a scrivener’s error.

February 2, 2021

CONNECTICUT LAW JOURNAL

202 Conn. App. 467

FEBRUARY, 2021

Page 33A

475

Seramonte Associates, LLC v. Hamden

send,’’ and that, in the tax context, ‘‘timely mailing is
timely filing,’’ (2) the rule of lenity applies to civil penalties for alleged lateness, and, therefore, the statute
should be strictly construed ‘‘and not extended by implication,’’ and (3) because the court found that the word
‘‘submit’’ was ambiguous, a decision in favor of the taxpayer was compelled as a matter of law.
The defendant counters that ‘‘submit’’ means present,
file, or formally deliver, arguing that ‘‘[i]n some tax settings the legislature has intended for the date of sending to be considered the date of filing or submission.
Crucially, however, when the legislature so intends, it
expresses that intent explicitly by adding words such
as ‘or postmarked’ to the statute.’’ With respect to the
rule of lenity, the defendant argues that it applies ‘‘only
if the statute remains ambiguous after all sources of
legislative intent have been explored . . . [and that]
[w]here, as here, after full resort to the process of statutory construction, there is no reasonable doubt as to
the meaning of the statute, [the court] need not resort
to the rule of lenity.’’ Finally, the defendant argues that
‘‘strict construction neither requires nor permits the
contravention of the true intent and purpose of the statute as expressed in the language used.’’ The defendant
claims that the statute is not ambiguous and, therefore,
strict construction is inapplicable, arguing that the
‘‘plaintiff urges a construction that rewrites the statute
and eschews its plain language by adding the words ‘or
[postmarked]’ when the legislature intended to leave
those words out.’’ We agree with the defendant.
We begin with our standard of review. ‘‘The standard
of review of motions for summary judgment is well
settled. Practice Book § 17-49 provides that summary
judgment shall be rendered forthwith if the pleadings,
affidavits and any other proof submitted show that there
is no genuine issue as to any material fact and that the
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moving party is entitled to judgment as a matter of law.
In deciding a motion for summary judgment, the trial
court must view the evidence in the light most favorable
to the nonmoving party. . . . The party moving for
summary judgment has the burden of showing the
absence of any genuine issue of material fact and that
the party is, therefore, entitled to judgment as a matter
of law. . . .
‘‘On appeal, we must determine whether the legal
conclusions reached by the trial court are legally and
logically correct and whether they find support in the
facts set out in the memorandum of decision of the
trial court. . . . Our review of the trial court’s decision
to grant [a moving party’s] motion for summary judgment is plenary.’’ (Internal quotation marks omitted.)
Smigelski v. Dubois, 153 Conn. App. 186, 197, 100 A.3d
954, cert. denied, 314 Conn. 948, 103 A.3d 975 (2014).
Initially, we are called upon to determine the meaning
of the word ‘‘submit’’ in § 12-63c, which presents us
with a question of statutory interpretation. ‘‘[I]ssues of
statutory construction raise questions of law, over
which we exercise plenary review. . . . The process
of statutory interpretation involves the determination
of the meaning of the statutory language as applied to
the facts of the case, including the question of whether
the language does so apply. . . . When construing a
statute, [o]ur fundamental objective is to ascertain and
give effect to the apparent intent of the legislature. . . .
In other words, we seek to determine, in a reasoned
manner, the meaning of the statutory language as
applied to the facts of [the] case, including the question
of whether the language actually does apply. . . . In
seeking to determine that meaning, General Statutes
§ 1-2z directs us first to consider the text of the statute
itself and its relationship to other statutes. If, after
examining such text and considering such relationship,
the meaning of such text is plain and unambiguous and

February 2, 2021

CONNECTICUT LAW JOURNAL

202 Conn. App. 467

FEBRUARY, 2021

Page 35A

477

Seramonte Associates, LLC v. Hamden

does not yield absurd or unworkable results, extratextual evidence of the meaning of the statute shall not
be considered.’’ (Internal quotation marks omitted.)
Ugrin v. Cheshire, 307 Conn. 364, 379–80, 54 A.3d
532 (2012).
The text of § 12-63c (a) provides in relevant part: ‘‘In
determining the present true and actual value in any
town of real property used primarily for purposes of
producing rental income, the assessor . . . may
require . . . that the owner of such property annually
submit to the assessor not later than the first day of
June, on a form provided by the assessor . . . the best
available information disclosing the actual rental and
rental-related income and operating expenses applicable to such property.’’
In the present case, the trial court concluded that,
because the statute does not define ‘‘submit’’ and
because dictionary definitions of ‘‘submit’’ could support either party’s position, the word ‘‘submit,’’ therefore, is ambiguous. In making that determination, the
court discussed the statute’s legislative history and certain Superior Court decisions. Pursuant to § 1-2z, however, we must consider both the text of a statute and
its relationship to other statutes to determine whether
it is ambiguous. See General Statutes § 1-2z (‘‘[t]he
meaning of a statute shall, in the first instance, be ascertained from the text of the statute itself and its relationship to other statutes’’).
An examination of our tax statutes reveals that our
legislature frequently includes the phrase ‘‘or postmarked’’ when it intends for the date of mailing to be
considered the date of filing or submission. For example, General Statutes § 12-129 provides in relevant part
that ‘‘[a]ny person, firm or corporation who pays any
property tax in excess of the principal of such tax . . .
may make application in writing to the collector of
taxes for the refund of such amount. Such application
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shall be delivered or postmarked by the later of [three
events] . . . .’’ (Emphasis added). Similarly, General
Statutes § 12-146 provides in relevant part that ‘‘[n]o
tax or installment thereof shall be construed to be delinquent under the provisions of this section if . . . (B)
the envelope containing the amount due as such tax or
installment, as received by the tax collector of the
municipality to which such tax is payable, bears a postmark showing a date within the time allowed by statute
for the payment of such tax or installment.’’ (Emphasis
added). General Statutes § 12-41 (e) provides in relevant
part: ‘‘(1) Any person who fails to file a declaration of
personal property on or before the first day of November . . . shall be subject to a penalty equal to twentyfive per cent of the assessment of such . . . property
. . . and (3) any declaration received by the municipality to which it is due that is in an envelope bearing a
postmark . . . showing a date within the allowed filing
period shall not be deemed to be delinquent.’’ (Emphasis added). Other tax statutes contain similar language.5
Those statutes guide our conclusion that when the date
of mailing is to be considered the date of filing or submission, our legislature includes language to that effect
in the statute. At oral argument before this court, however, the plaintiff argued that those statutes are distinguishable because they use the word ‘‘file’’ as opposed
5
See, e.g., General Statutes § 12-39aa (a) (1) (‘‘If any return . . . required
to be filed with or any payment required to be made to the Department of
Revenue Services within a prescribed period on or before a prescribed date
under authority of any provision of the general statutes is, after such period
or such date, delivered by United States mail to the Department of Revenue
Services, the date of the United States postmark stamped on the cover in
which such return . . . is mailed shall be deemed to be the date of delivery
or the date of payment . . . .’’ (Emphasis added.)); General Statutes § 1242 (a) (‘‘Any person required by law to file an annual declaration of personal
property may request a filing extension with the assessor of the municipality.
Such request shall be made on or before the first day of November in writing.
. . . When the first day of November is a Saturday or Sunday, the declaration
or extension request may be filed or postmarked the next business day
following.’’ (Emphasis added.)).
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to ‘‘submit.’’ The plaintiff claims that the word ‘‘submit’’
essentially means ‘‘to mail,’’ and, therefore, that the tax
statutes that include the phrase ‘‘or postmarked’’ do not
compel the conclusion that ‘‘submit,’’ as used in § 1263c, means that the defendant must receive the forms
by June 1. We disagree.
Our legislature’s use of the word ‘‘file’’ or the word ‘‘submit’’ does not bear on whether the forms to be filed or
submitted must arrive at their destination, or merely
be postmarked, by any certain date. Rather, the legislature’s decision not to include the phrase ‘‘or postmarked’’, or other similar language that would define
submit to include mailing, is dispositive. ‘‘[I]t is well
settled that the legislature is always presumed to have
created a harmonious and consistent body of law . . . .
[T]his tenet of statutory construction . . . requires
[this court] to read statutes together when they relate
to the same subject matter . . . . Accordingly, [i]n
determining the meaning of a statute . . . we look not
only at the provision at issue, but also to the broader
statutory scheme to ensure the coherency of our construction.’’ (Internal quotation marks omitted.) Felician
Sisters of St. Francis of Connecticut, Inc. v. Historic
District Commission, 284 Conn. 838, 850, 937 A.2d 39
(2008). Accordingly, we conclude that, when viewed in
the context of other tax statutes, all of which appear
in title 12 of the General Statutes, the word ‘‘submit’’
as used in § 12-63c is unambiguous.6 Section 12-63c
provides that the forms must be submitted by June 1,
which means that, in the absence of any language to
6
The plaintiff claims that, because the trial court held that the word
‘‘submit’’ was ambiguous, judgment for the taxpayer was compelled as a
matter of law. Because we conclude that ‘‘submit’’ as used in § 12-63c is
unambiguous, the plaintiff’s claim fails. Likewise, we agree with the defendant that the rule of lenity applies only if the statute remains ambiguous
after all sources of legislative intent have been explored. Here, because the
statute is unambiguous in the context of other tax statutes, the rule does
not apply.
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the contrary, those forms must be delivered to the assessor’s office by that date in order to comply with the
statute. There is no dispute in this case that the plaintiff’s tax forms were not delivered to the defendant’s
assessor by the June 1 deadline.
Therefore, the trial court properly rendered summary
judgment in favor of the defendant as to count one of
the plaintiff’s operative complaint.
II
Next, the plaintiff claims that the trial court improperly granted the defendant’s motion to strike its constitutional claims in count two of the operative complaint
and rendered judgment thereon. Specifically, the plaintiff argues that, ‘‘[a]s a matter of proportionality and
fundamental fairness, a penalty of over $130,000 for at
worst being one day late with an ambiguous statutory
time is grossly excessive’’ and, thus, the imposition of
that penalty was a violation of both the federal and the
state constitutions. With respect to the federal constitution, the plaintiff argues that the penalty was imposed,
in part, to deter the delinquent payment of taxes. Citing
Austin v. United States, 509 U.S. 602, 610, 113 S. Ct.
2801, 125 L. Ed. 2d 488 (1993), the plaintiff claims that
‘‘United States Supreme Court precedent has been clear
that if civil sanctions are even in part serving a deterrent
purpose they are subject to excessive fine analysis.’’
With respect to the state constitution, the plaintiff characterizes the trial court’s decision as hinging on whether
the penalty was imposed due to conviction of a felony
or a misdemeanor. The plaintiff argues that ‘‘[t]his analysis is incorrect and the Connecticut Supreme Court
itself recognized in 1936 that an excessive ‘fine’ could
include civil penalties.’’ See Second National Bank of
New Haven v. Loftus, 121 Conn. 454, 459–60, 185 A.
423 (1936). We are not persuaded by either of the plaintiff’s arguments.
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We begin with our standard of review. ‘‘The standard
of review in an appeal from the granting of a motion
to strike is well established. Because a motion to strike
challenges the legal sufficiency of a pleading and, consequently, requires no factual findings by the trial court,
our review . . . is plenary. . . . We take the facts to
be those alleged in the complaint that has been stricken
and we construe the complaint in the manner most
favorable to sustaining its legal sufficiency. . . . Thus,
[i]f facts provable in the complaint would support a
cause of action, the motion to strike must be denied.
. . . [A] motion to strike is essentially a procedural
motion that focuses solely on the pleadings. . . . It is,
therefore, improper for the court to consider material
outside of the pleading that is being challenged by the
motion.’’ (Citation omitted; internal quotation marks
omitted.) Dlugokecki v. Vieira, 98 Conn. App. 252, 256,
907 A.2d 1269, cert. denied, 280 Conn. 951, 912 A.2d
483 (2006). ‘‘For the purpose of ruling upon a motion
to strike, the facts alleged in a complaint, though not
the legal conclusions it may contain, are deemed to be
admitted. . . . A motion to strike is properly granted
if the complaint alleges mere conclusions of law that
are unsupported by the facts alleged.’’ (Citation omitted;
internal quotation marks omitted.) Metcoff v. Lebovics,
123 Conn. App. 512, 516, 2 A.3d 942 (2010).
A
Federal Excessive Fines Clause
In order to determine whether a financial penalty is
unconstitutional under the excessive fines clause of the
eighth amendment to the federal constitution, courts
rely on the two step inquiry established in United States
v. Bajakajian, 524 U.S. 321, 328, 118 S. Ct. 2028, 141
L. Ed. 2d 314 (1998). At the first step, a court must
determine whether the financial penalty constitutes a
punishment and is, thus, a ‘‘ ‘fine’ ’’ within the meaning
of the excessive fines clause. Id., 334. If it is determined
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that the penalty constitutes a punishment, the court then
must proceed to the second step of the analysis and
determine whether the challenged forfeiture is unconstitutionally excessive. Id.
With respect to the first step, the trial court, relying
on United States v. Viloski, supra, 814 F.3d 109, noted
that the excessive fines clause ‘‘applies only to those
forfeitures that may be characterized, at least in part,
as ‘punitive’—i.e., forfeitures for which a defendant is
personally liable.’’ ‘‘In contrast, purely ‘remedial’ forfeitures—i.e., those in rem forfeitures intended not to punish the defendant but to compensate the [g]overnment
for a loss or to restore property to its rightful owner—
fall outside the scope of the [e]xcessive [f]ines [c]lause.’’
United States v. Viloski, supra, 109. Additionally, the
trial court explained that ‘‘[a] forfeiture does not constitute ‘punishment’ to the extent that it is remedial, such
as where the amount of forfeiture is rationally related
to the costs of enforcing the law and societal costs of
the proscribed conduct . . . .’’
The plaintiff argues that the penalty in the present
case serves, in part, a deterrent purpose, and that under
Austin v. United States, supra, 509 U.S. 602, a civil
sanction is subject to the excessive fines clause if it is
retributive or has a deterrent purpose. As the defendant
correctly notes, however, that method of analysis was
drawn from United States v. Halper, 490 U.S. 435, 448,
109 S. Ct. 1892, 104 L. Ed. 2d 487 (1989), which was
abrogated by Hudson v. United States, 522 U.S. 93, 118
S. Ct. 488, 139 L. Ed. 2d 450 (1997). Indeed, in Dept. of
Revenue of Montana v. Kurth Ranch, 511 U.S. 767, 114
S. Ct. 1937, 128 L. Ed. 2d 767 (1994), the United States
Supreme Court held that ‘‘Halper’s method of determining whether the exaction was remedial or punitive simply does not work in the case of a tax statute. . . .
Subjecting [the tax] to Halper’s test for civil penalties
is therefore inappropriate.’’ (Citation omitted; internal
quotation marks omitted.) Id., 784. The court noted that
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‘‘neither a high rate of taxation nor an obvious deterrent
purpose automatically marks this tax as a form of punishment.’’ Id., 780. Nevertheless, it concluded that the
tax at issue in that case was punitive. That conclusion,
however, was compelled by the nature of the tax at
issue. Kurth Ranch concerned a Montana statute that
imposed a tax ‘‘on the possession and storage of dangerous drugs.’’ Mont. Code Ann. § 15-25-111 (1987). The
court explained that ‘‘this so-called tax is conditioned
on the commission of a crime. That condition is significant of penal and prohibitory intent rather than the
gathering of revenue . . . the tax assessment not only
hinges on the commission of a crime, it also is exacted
only after the taxpayer has been arrested for the precise
conduct that gives rise to the tax obligation in the first
place. Persons who have been arrested for possessing
marijuana constitute the entire class of taxpayers subject to the Montana tax.’’ (Internal quotation marks
omitted.) Dept. of Revenue of Montana v. Kurth Ranch,
supra, 781–82.
The 10 percent tax penalty in the present case lacks
the obvious punitive and penal nature of the tax at issue
in Kurth Ranch. It was not imposed during a criminal
proceeding, and it does not require any conviction for
imposition. Rather, as the trial court stated, ‘‘it is
imposed to ensure compliance with the timely payment
of taxes and to deter delinquent payment of taxes,
which could harm the government with additional
expenses of ensuring compliance in collecting those
taxes.’’ We conclude that the 10 percent penalty in § 1263c is not punitive within the meaning of the eighth
amendment to the federal constitution, and, therefore,
it is not subject to the second step of the excessive
fines clause analysis. The trial court properly did not
reach the second step of Bajakajian, and the plaintiff’s
arguments to the contrary fail. Therefore, because the
eighth amendment does not apply, the plaintiff’s alleged
violations of it in count two necessarily fail, and the
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granting of the motion to strike those claims in count
two was proper.
B
Connecticut Excessive Fines Clause
Article first, § 8, of the Connecticut constitution provides that ‘‘[n]o person shall be compelled to give evidence against himself, nor be deprived of life, liberty or
property without due process of law, nor shall excessive
bail be required nor excessive fines imposed. . . .’’ Similar to its federal counterpart, Connecticut courts generally interpret the state constitution’s excessive fines
clause not to apply to tax penalties. See Bankers Trust
Co. v. Blodgett, supra, 96 Conn. 369.
In Bankers Trust Co., our Supreme Court held that
a succession tax was not a ‘‘fine’’ such that it would
be subject to the excessive fines clause. The court stated
that ‘‘[t]he necessities of government give the [s]tate
the right to tax property for such purposes and in such
amounts as it may determine, subject only to such
restrictions as may be imposed by the [c]onstitution,
and with the power to tax must go the power to enforce
collection of the tax by all summary means not contrary
to the [c]onstitution, and one of those means is the
right to impose penalties in order to compel payment
and as a punishment for evasion or neglect of this duty
owed the public.’’ Id., 366. The court then concluded
that the succession tax ‘‘does not impose an excessive
fine in violation of [the excessive fines clause]. The term
penalty in its broadest sense includes all punishment
of whatever kind. . . . A fine is always a penalty, but
a penalty may not always be a fine. . . . A fine is a
pecuniary punishment imposed by a lawful tribunal
upon a person convicted of crime or misdemeanor. . . .
The offense here punished is neither a crime nor a
misdemeanor, and the constitutional provision invoked
has no possible relation to it.’’ (Citations omitted; internal quotation marks omitted.) Id., 368. Likewise, in the
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present case, late submission of the tax forms required
under § 12-63c is not a crime. Timely and accurate compliance with our taxation statutes is, rather, a duty owed
the public, for which the legislature imposed a penalty
in order to compel compliance and as a punishment for
evasion or neglect of that duty. See PJM & Associates,
LC v. Bridgeport, 292 Conn. 125, 145, 971 A.2d 24 (2009).
Accordingly, the 10 percent penalty in § 12-63c is best
construed as a penalty and not as a fine.
The plaintiff relies on Second National Bank of New
Haven v. Loftus, supra, 121 Conn. 454, for the proposition that excessive fines can include civil penalties. In
that case, our Supreme Court quoted Bankers Trust
Co. v. Blodgett, supra, 96 Conn. 368, to define a fine as
a ‘‘pecuniary punishment imposed by a lawful tribunal
upon a person convicted of [a] crime or misdemeanor.’’
(Internal quotation marks omitted.) Second National
Bank of New Haven v. Loftus, supra, 459. It then stated
that ‘‘[t]he meaning of the term [‘fine’] in any connotation
may not be extended, at most, further than to include
a pecuniary penalty or forfeiture recoverable in a civil
or criminal action.’’ Id. However, the court explained
that ‘‘the amount of the fine which the legislature may
properly impose depends largely upon the object designed
to be accomplished by the imposition of the fine, and
the widest latitude is to be given to the discretion and
judgment of the legislature in determining the amount of
the fine necessary to accomplish that object.’’ (Internal
quotation marks omitted.) Id., 460 The court concluded
that ‘‘[w]e would be very reluctant to say that the legislature had exceeded its powers in imposing excessive
penalties, and ought not to do so except in a very clear
case.’’ (Internal quotation marks omitted.) Id. This is
not such a case.
The plaintiff argues that the tax penalty in the present
case is grossly excessive and disproportionate to any
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harm the defendant suffered. Our Supreme Court, however, explicitly addressed that proportionality argument
in PJM & Associates, LC v. Bridgeport, supra, 292 Conn.
145. While interpreting the same statute at issue in the
present case, § 12-63c, our Supreme Court stated that
‘‘[t]he purpose of the penalty [in § 12-63c] is to compel
the submission of information to assist the assessor in
performing his duties. The fact that some property owners are subjected to a higher penalty than others is not
unreasonable. . . . Finally, with respect to the magnitude of the penalty, we have stated that penalty provisions in taxing statutes are quite common and . . .
such provisions, though often attacked as confiscatory,
are almost always upheld by the courts.’’ (Internal quotation marks omitted.) Id. The court noted that it
previously had ‘‘upheld the validity of a statute [that]
resulted in a penalty of $320,000 for a tax payment that
was made one or two days late.’’ (Internal quotation marks
omitted.) Id., quoting Brittany Farms Health Center,
Inc. v. Administrator, Unemployment Compensation
Act, 177 Conn. 384, 387, 418 A.2d 52 (1979); see also
Hartford Fire Ins. Co. v. Brown, 164 Conn. 497, 501,
325 A.2d 228 (1973).
We conclude that, under article first, § 8, of the Connecticut constitution, the 10 percent penalty in § 12-63c
is not a ‘‘fine’’ that subjects it to our excessive fines
clause. Indeed, we are not persuaded that the 10 percent
penalty would be unconstitutionally excessive under
the facts of this case and controlling Connecticut precedent even if we assume that our excessive fines clause
applied. Accordingly, with respect to the allegations in
count two of the operative complaint that the penalty
was unconstitutional under article first, § 8, of the Connecticut constitution, the trial court’s granting of the
defendant’s motion to strike count two was proper.
The judgment is affirmed.
In this opinion the other judges concurred.
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SEAPORT CAPITAL PARTNERS, LLC
v. SHERI SPEER
(AC 43467)
Prescott, Moll and Suarez, Js.
Syllabus
The plaintiff in error, who had been appointed the receiver of rents in
certain foreclosure actions, filed a writ of error, claiming that the court
improperly granted a motion for a protective order filed by the defendant
in error, S Co., to preclude certain of his discovery requests and held
him liable to pay a certain sum to S Co. The plaintiff in error filed the
writ of error in the Supreme Court, which transferred it to this court. Held
that because the plaintiff in error failed to brief his claims adequately
and to comport his brief and appendix with the appellate rules of practice, this court declined to review his claims and dismissed the writ of
error; any meaningful comprehension or review of the plaintiff in error’s
claims was made virtually impossible because of the significant deficiencies in his appellate brief and sprawling appendix, which was not appropriately limited in accordance with the rules of practice and appeared
to contain materials that were not part of the proceedings at issue.
Argued January 7—officially released February 2, 2021
Procedural History

Writ of error from the orders of the Superior Court
in the judicial district of New London, Cosgrove, J.,
granting the motion filed by the defendant in error,
Seaport Capital Partners, LLC, for a protective order
to preclude certain discovery requests and holding the
plaintiff in error personally liable for certain sums,
brought to the Supreme Court, which transferred the
matter to this court. Writ of error dismissed.
Edward Bona, self-represented, the plaintiff in error.
Lloyd L. Langhammer, with whom, on the brief, was
Donna R. Skaats, for the defendant in error (Seaport
Capital Partners, LLC).
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Opinion

PER CURIAM. In this writ of error,1 the plaintiff in
error, Edward Bona, an attorney appointed by the court
to act as a receiver of rents in the underlying foreclosure
action, challenges the judgment of the court granting
a motion for a protective order filed by the defendant
in error, Seaport Capital Partners, LLC (Seaport), to
preclude certain discovery requests Bona made to Seaport and holding Bona personally liable to Seaport
for $11,903.47.2
According to Bona, the court improperly (1) failed
to account for certain evidence he offered, (2) ordered
him to pay Seaport despite the fact that ‘‘he never had
and never collected’’ the money at issue, (3) denied
a motion to disqualify Seaport’s counsel, Donna R.
1
The writ of error originally was filed with our Supreme Court, which
transferred the matter to this court in accordance with General Statutes
§ 51-199 (c) and Practice Book § 65-1.
2
By way of background, in 2012, Seaport commenced nine foreclosure
actions against Sheri Speer with respect to certain rental properties that
she owned in Norwich and New London. See Seaport Capital Partners,
LLC v. Speer, 177 Conn. App. 1, 3, 171 A.3d 472 (2017), cert. denied, 331
Conn. 931, 207 A.3d 1052 (2019). In each action, Seaport filed motions for
the appointment of a receiver of rents. Id. The court granted Seaport’s
motions over Speer’s objection and, by agreement of the parties, appointed
Bona as the receiver of rents. Id., 3–4. When first appointed, Bona represented Speer in the foreclosure actions, but soon thereafter he withdrew
from representing her. Id., 4 n.3. A substitute receiver later was appointed
in place of Bona, and Bona was ordered to file reports detailing a final
accounting for each property and to pay over to Seaport any amounts
collected for which he could not account. Id., 4–6. The court refused to
accept Bona’s reports and granted a motion by Seaport for an order of
payment regarding missing funds. Id. Bona challenged those decisions in a
prior writ of error, which this court dismissed on the merits. Id., 3. Following
the dismissal of that writ of error, the trial court, Cosgrove, J., granted
Seaport’s motion for a protective order to preclude Bona from making
discovery requests without leave of the court. The court also denied Bona’s
motions to disqualify Seaport’s counsel and Judge Koletsky, who, in addition
to other rulings, had rendered the judgment of foreclosure in this matter.
It is these latest rulings by Judge Cosgrove that are the subject of the present
writ of error.
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Skaats,(4) denied a motion to disqualify Judge Koletsky, who previously had ruled in this matter against
him, (5) denied him due process because notice of the
hearing was inadequate and the court acted without a
proper motion filed by a party, and (6) ‘‘engaged in
plain error by ratifying an open and notorious fraud
upon the court . . . .’’ Seaport responds, inter alia,
that this court should decline to review Bona’s claims
because his appellate brief and accompanying appendix are ‘‘virtually incomprehensible,’’ difficult to respond
to, and ‘‘not in accordance with appellate practice.’’ We
agree with Seaport, decline to review Bona’s claims,
and dismiss the writ of error because his claims are
inadequately briefed and Bona has failed to comport his
brief and appendix with our rules of appellate practice.
Practice Book § 67-4 sets forth detailed requirements
regarding the contents and organization of an appellant’s brief. Among its provisions is the requirement
that an appellant’s brief contain ‘‘[a] statement of the
nature of the proceedings and of the facts of the case
bearing on the issues raised,’’ and that this statement
‘‘shall be supported by appropriate references to the
[record] and shall not be unnecessarily detailed or
voluminous.’’ (Emphasis added.) Practice Book § 67-4
(d). As to each claim of error, the argument section of
the brief must include a ‘‘brief statement of the standard
of review . . . .’’ Practice Book § 67-4 (e). The contents
and organization of the appendix are governed by Practice Book § 67-8. The commentary to Practice Book
§ 67-8 expressly cautions that an appellant should not
include anything in the appendix that ‘‘is not necessary
for the proper presentation of the issues and was not
part of the proceedings below.’’
Both this court and our Supreme Court ‘‘repeatedly
have stated that [w]e are not required to review issues
that have been improperly presented to this court
through an inadequate brief. . . . Analysis, rather than
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mere abstract assertion, is required in order to avoid
abandoning an issue by failure to brief the issue properly. . . . [F]or this court judiciously and efficiently to
consider claims of error raised on appeal . . . the parties must clearly and fully set forth their arguments in
their briefs. . . . The parties may not merely cite a
legal principle without analyzing the relationship
between the facts of the case and the law cited.’’ (Citation omitted; internal quotation marks omitted.) State
v. Buhl, 321 Conn. 688, 724, 138 A.3d 868 (2016); see
also Parnoff v. Mooney, 132 Conn. App. 512, 518, 35
A.3d 283 (2011) (‘‘[i]t is not the role of this court to
undertake the legal research and analyze the facts in
support of a claim or argument when it has not been
briefed adequately’’ (internal quotation marks omitted)).
In the present case, any meaningful comprehension
or review by this court of the claims that Bona attempts
to raise in the present writ of error is made virtually
impossible because of the significant deficiencies in his
appellate brief. The brief first fails to provide a cogent
narrative of the underlying proceedings necessary to
place into context the factual and legal bases of the
claims raised. The argument section is difficult to comprehend and contains little to no relevant legal citations or citations to relevant portions of the record. The
sprawling appendix is not appropriately limited in
accordance with our rules of practice and appears to
contain materials that were not part of the proceedings
at issue. Adequate briefing is necessary in order to avoid
abandoning an issue on appeal. See, e.g., Connecticut
Light & Power Co. v. Dept. of Public Utility Control,
266 Conn. 108, 120, 830 A.2d 1121 (2003). Because we
conclude that Bona has failed to meet this burden with
respect to any of the claims he seeks to advance in the
present writ of error, we deem his claims abandoned
and dismiss the writ.
The writ of error is dismissed.
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STATE OF CONNECTICUT v. EDWIN NJOKU
(AC 42308)
Lavine, Elgo and Palmer, Js.*
Syllabus
Convicted of the crimes of sexual assault in the fourth degree and of tampering with a witness, the defendant appealed to this court, claiming that
the trial court improperly denied his motion to modify the terms and
conditions of his probation because the conditions were overbroad and
not reasonably related to his crimes, did not satisfy the purposes of
probation and violated his free speech rights. Held:
1. This court declined to review the defendant’s claim that the trial court
abused its discretion by denying his motion to modify the probationary
condition that he not have an authoritative position over females or
access to their personal information because no cognizable dispute
existed; the court found that the defendant did not demonstrate the
deprivation he alleged, and the defendant did not challenge those findings on appeal.
2. This court declined to review the defendant’s claim that the trial court
abused its discretion by denying his motion to modify the probationary
condition barring him from the use of social media of any kind because
his objection to the condition was premature and speculative and it
lacked a factual basis; the court found that the defendant had not submitted any specific requests to the Office of Adult Probation for an exception
to use social media for business related purposes and that that office
had expressed a willingness to consider exceptions to the condition if
the defendant followed the procedures outlined in the conditions of
his probation.
Submitted on briefs October 6, 2020—officially released February 2, 2021
Procedural History

Substitute information charging the defendant with
the crimes of sexual assault in the first degree, sexual
assault in the fourth degree and tampering with a witness, brought to the Superior Court in the judicial district of Hartford and tried to the jury before Vitale, J.;
verdict and judgment of guilty of sexual assault in the
fourth degree and tampering with a witness; thereafter,
the court denied the defendant’s motion to modify the
* The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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conditions of his probation, and the defendant appealed
to this court. Affirmed.
Edwin Njoku, self-represented, filed a brief as the
appellant (defendant).
Samantha L. Oden, deputy assistant state’s attorney,
Gail P. Hardy, former state’s attorney, and Vicki Melchiorre, supervisory assistant state’s attorney, filed a
brief for the appellee (state).
Opinion

LAVINE, J. The defendant, Edwin Njoku, appeals
from the judgment of the trial court denying his motion
to modify the conditions of his probation under General
Statutes § 53a-30 (c). On appeal, the defendant claims
that the trial court abused its discretion in refusing to
modify his probationary conditions with respect to his
job related activity and use of social media. We affirm
the judgment of the trial court.
The following facts and procedural history are relevant to this appeal. In 2013, the defendant, formerly a
licensed physician, was found guilty by a jury of fourth
degree sexual assault of a patient in his medical office
and of tampering with a witness. The court accepted
the jury’s verdict and imposed a total effective sentence
of ten years of imprisonment, execution suspended
after five years, with five years of probation consecutive
to the ten year term of imprisonment. On December 8,
2017, the defendant was released from prison and began
serving his period of probation.
At the time of sentencing, the trial court imposed the
following special conditions of probation on the defendant: (1) have no contact by person, phone, mail, or any
other means, including social media, directly or indirectly with the victim of his sexual assault and her
family, (2) partake in sex offender evaluation as deemed
necessary by his probation officer and sex offender
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treatment provider, (3) obtain approval of all employment from his probation officer and sex offender treatment provider, (4) do not engage in employment that
places him in a position of authority over females or
grants access to their personal information, (5) abide
by sex offender conditions required by law, and (6) do
not engage in the practice of medicine during the time
his medical license is suspended. The defendant also
signed a computer access agreement (agreement) as a
condition of his probation. The agreement, in relevant
part, required the defendant to refrain entirely from
using social media ‘‘of any kind.’’1 Thereafter, on August
23, 2018, the defendant’s probation officer, Kellie DeCapua, imposed an additional condition that he have no
contact with former female patients.
On September 4, 2018, the defendant filed a ‘‘Motion
to Clarify and/or Modify Special Order of Probation,’’2
pursuant to § 53a-30 (c),3 challenging two of the court
imposed conditions of probation, namely (1) the condition that he have no employment in which he has author1
The agreement contained nineteen conditions. The final condition, that
the defendant refrain from using social media ‘‘of any kind,’’ was inserted in
handwriting by the probation office as an additional condition under ‘‘Other.’’
2
We agree with the state that this motion is best characterized as a motion
to modify the conditions of probation. ‘‘Motions for clarification may not
. . . be used to modify or to alter the substantive terms of a prior judgment
. . . and we look to the substance of the relief sought by the motion rather
than the form to determine whether a motion is properly characterized as
one seeking a clarification or a modification.’’ (Internal quotation marks
omitted.) State v. Denya, 294 Conn. 516, 528–29, 986 A.2d 260 (2010). The
defendant challenged the propriety of the conditions of probation, citing
§ 53a-30 and asserting that the terms of his probation were improperly
imposed.
3
General Statutes § 53a-30 (c) provides: ‘‘At any time during the period
of probation or conditional discharge, after hearing and for good cause
shown, the court may modify or enlarge the conditions, whether originally
imposed by the court under this section or otherwise, and may extend the
period, provided the original period with any extensions shall not exceed
the periods authorized by section 53a-29. The court shall cause a copy of
any such order to be delivered to the defendant and to the probation officer,
if any.’’
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ity over females or have access to their personal information, and (2) the condition that he not access social
media of any kind.4 The court heard arguments on the
motion to modify over two days, November 6 and 19,
2018. The court addressed the defendant’s claims individually on separate days.
On November 6, 2018, the defendant challenged
DeCapua’s construction of the condition that he not be
in a position of authority over females or have access
to their personal information. The defendant characterized DeCapua’s construction of that condition as prohibiting him from (a) acting as a landlord, by barring
him from entering into lease agreements with potential
tenants, collecting rent from tenants, and performing
any maintenance or cleaning, or mowing lawns, on his
properties, and (b) engaging in any economic activity
of his own, either as part owner or as an investor in a
business, given the likelihood that he would be in a
position of authority over females as well as males. In
his motion, he challenged the propriety of the conditions imposed on him on the grounds that they lacked
a nexus to the crimes of which he was convicted,
detracted from the state’s probation goal of rehabilitation, and were cruel and unusual in violation of the
eighth amendment to the United States constitution.
He also argued that DeCapua violated his due process
rights by consulting the Office of the State’s Attorney
to clarify whether the business plan he had submitted
to her conformed to his probation conditions and then
prohibiting him from pursuing that plan without affording him a hearing.
The court rejected the defendant’s claims, crediting DeCapua’s testimony that she had not banned the
4

DeCapua filed a letter with the court in response to the defendant’s
motion the following day, on September 5, 2018, explaining her enforcement
of the conditions of probation at issue and contesting the defendant’s characterization of the facts.
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defendant from all employment.5 The court found,
rather, that DeCapua had permitted the defendant to
proceed with his described business plan as long as he
provided the Office of Adult Probation with the required
paperwork. The court also found that the defendant
had acknowledged that he was required to have a property manager to handle his affairs as a landlord in order
that he not come in unpermitted contact with females.
The court therefore denied the motion with regard to
employment, finding that the defendant agreed that the
challenged conditions were proper.
On November 19, 2018, the defendant challenged the
condition of probation restricting him from using social
media. He argued that that condition was unduly restrictive, and therefore unlawful, because there was no reasonable relationship between the crimes of which he
had been convicted, which occurred in a medical office,
and the broad prohibition against his use of social
media. The defendant argued that a valid condition of probation requires a nexus between the condition and the
crime for which it was imposed, because § 53a-30 (a)
(17) requires that the condition be reasonably related
to his rehabilitation. The defendant further argued that
a blanket ban on the use of social media was unconstitutional under Packingham v. North Carolina,
U.S.
, 137 S. Ct. 1730, 1737, 198 L. Ed. 2d 273 (2017), in
which the United States Supreme Court struck down,
on first amendment grounds, a statute making it a felony
for registered sex offenders to access a wide variety of
social media websites.
5

At the conclusion of the first day, the court asked the defendant if there
was any need for a ruling given that, during the hearing, the defendant had
described a probation compliant business plan to the court and had conceded
that he needed to have a property manager in order to comply with his
probationary terms. The defendant maintained his position that DeCapua
had told him he could not ‘‘engage in any of these things’’ or ‘‘start a business.’’
The court found DeCapua’s testimony credible, and thus determined that
the defendant had not demonstrated that the Office of Adult Probation had
overreached in any way. See part I of this opinion.
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The court rejected the defendant’s argument, citing
the wide discretion given to the Office of Adult Probation to impose conditions in the interest of protecting
public safety and the fact that the defendant was still
serving his sentence. The court further found that the
social media sites to which the defendant wants access
‘‘are not currently in controversy’’ because he had either
failed to make requests for access to DeCapua, or had
failed to demonstrate that he had been prevented from
their use. The court also found that, in any event, the
conditions of the agreement the defendant signed for
his sex offender treatment6 entirely prohibited the use
of social media. In fact, the court found that the defendant had been using social media to contact his former
patients while he was on probation. The court denied
the defendant’s motion to modify on the grounds that
the defendant had not presented a controversy that the
court could properly resolve at that time, and that, in
any case, the defendant’s sex offender treatment provider did not permit him to use social media and public
safety interests supported the condition. This appeal
followed.
The defendant claims on appeal that the trial court’s
denial of his motion to modify the conditions of his
probation was improper, because the conditions were
overbroad and lacked a ‘‘direct nexus’’ to the crimes
of which he had been convicted, did not satisfy the
purposes of probation, and violated his free speech
rights. We do not agree.
The standard of review for the denial of a motion to
modify probation is well established. ‘‘Probation is the
product of statute. . . . Statutes authorizing probation, while setting parameters for doing so, have been
6
DeCapua testified that the defendant had signed a standard agreement
with his sex offender treatment provider, the Connecticut Association for
the Treatment of Sex Offenders, which broadly prohibited him from
accessing social media, due to general concerns about public safety given
the anonymity inherent in social media.
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very often construed to give the court broad discretion
in imposing conditions. . . . Section 53a-30 (c) authorizes a court to modify the terms of probation for good
cause. . . . It is well settled that the denial of a motion
to modify probation will be upheld so long as the trial
court did not abuse its discretion. . . . On appeal, a
defendant bears a heavy burden because every reasonable presumption should be given in favor of the correctness of the court’s ruling. . . . The mere fact that
the denial of a motion to modify probation leaves a
defendant facing a lengthy probationary period with
strict conditions is not an abuse of discretion. Rather,
[r]eversal is required only where an abuse of discretion
is manifest or where injustice appears to have been
done.’’ (Citations omitted; internal quotation marks
omitted.) State v. Baldwin, 183 Conn. App. 167, 174–75,
191 A.3d 1096, cert. denied, 330 Conn. 922, 194 A.3d
288 (2018).
Section 53a-30 (a) (17) provides in relevant part:
‘‘When imposing sentence of probation . . . the court
may, as a condition of the sentence, order that the
defendant . . . satisfy any other conditions reasonably
related to the defendant’s rehabilitation. . . .’’ Section
53a-30 (b) additionally ‘‘expressly allows the [O]ffice
of [A]dult [P]robation to impose reasonable conditions
on probation.’’ State v. Thorp, 57 Conn. App. 112, 116,
747 A.2d 537, cert. denied, 253 Conn. 913, 754 A.2d
162 (2000). ‘‘[I]n determining whether a condition of
probation [is proper] a reviewing court should evaluate
the condition imposed under our Adult Probation Act
in the following context: The conditions must be reasonably related to the purposes of the [Adult Probation]
Act.’’ (Internal quotation marks omitted.) State v.
Crouch, 105 Conn. App. 693, 698, 939 A.2d 632 (2008).
I
The defendant first claims that the trial court abused
its discretion by denying his motion to modify the probationary condition that he not have an authoritative posi-
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tion over females or access to their personal information. He argues that the condition was overbroad and
not reasonably related to the crimes of which he was
convicted or the purposes probation serves. We decline
to review his claim because no cognizable dispute existed
for the trial court or this court to address.
The following additional facts are relevant to this
issue. At the hearing, the defendant claimed that DeCapua had prohibited him from pursuing a diagnostic testing laboratory business he was planning to start, which
he described to the court as compliant with the condition that he not be in a position of authority over females
or have access to their personal information. The defendant attested to the court that his business partners
would be in charge of all employee related aspects of
the business and that he would form a separate limited
liability company and focus on marketing. He would
be insulated from all employee records and would not
be in a supervisory decision-making capacity regarding
employees. DeCapua testified that the defendant had
never previously proposed an employment solution that
conformed to the condition that he not be in a position
of authority over female employees. Rather, he had failed
to disclose his prospective business partners, had told
her that he wished to be ‘‘in charge,’’ and had taken
the position that he would comply by not hiring women
at all, which DeCapua considered untenable in light of
federal antidiscrimination law. The court found DeCapua’s position to be that she had rejected the defendant’s then proposed business plan only because it did
not comply with the defendant’s conditions of probation
at the time he presented it to her. She had never taken
the position that the conditions of the defendant’s probation prohibited him from starting a business of his
own. The Office of Adult Probation was not opposed
to the defendant investing in a business as long as (a)
his participation in the business complied with the conditions of his probation, and (b) he fully documented
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his compliance with the conditions of probation for probation office verification by supplying any relevant paperwork concerning the business’s structure, employees,
and his role, such as the business’s operating agreement. The court credited DeCapua’s testimony in making those findings. With respect to the defendant’s activity as a landlord, the court found that he had conceded
the necessity of having a property manager to collect
rents, manage leases, interact with tenants, and maintain apartments in order to comply with the condition
of probation limiting his contact with females.7
At trial and on appeal, the defendant has mischaracterized the conditions of probation imposed on him.
The defendant contended at trial that DeCapua had prohibited him from starting a business. On appeal, he continues to characterize the condition as a complete bar
on ‘‘start[ing] or invest[ing] in any business.’’ The court
expressly credited DeCapua’s testimony that she had
not taken that position and that the Office of Adult Probation would permit the defendant to pursue a business
venture, as long as he fully complied with his probationary conditions and provided documentation of how his
venture was structured.8 We defer to the trial court’s
determination of credibility, and we thus reject the
defendant’s characterization of the nature and extent
of the condition imposed on him by DeCapua. See State
v. Joseph, 194 Conn. App. 684, 689, 222 A.3d 137 (2019)
(‘‘It is the [fact finder] . . . [who has] an opportunity
to observe the demeanor of the witnesses and the parties; thus [the fact finder] is best able to judge the credibility of the witnesses and to draw necessary inferences
7

The defendant argued that it was financially burdensome to continue
paying his current property manager but acknowledged that he was subject
to that requirement.
8
The defendant claims that the trial court ‘‘agreed’’ with the Office of Adult
Probation that the defendant should be barred from owning or investing in
any business where he might obtain the personal information of females.
To the contrary, the trial court explicitly agreed with DeCapua that the
defendant could own or invest in a business, provided he was insulated
from access to the personal information of females.
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therefrom. . . . As a practical matter, it is inappropriate to assess credibility without having watched a witness testify, because the demeanor, conduct and other
factors are not fully reflected in the cold, printed record.’’ (Internal quotation marks omitted.)), cert. denied,
334 Conn. 915, 221 A.3d 809 (2020). The court also stated
that the defendant was not, in fact, prevented from carrying on his business as a landlord, provided that he utilized
a property manager to handle his affairs. Thus, no dispute existed for the court to review given its finding that
the defendant had not demonstrated the deprivation he
alleged. The defendant has not challenged those findings
of the trial court with respect to the condition’s application. We thus reject the defendant’s characterization
of the nature and extent of the condition imposed on
him by DeCapua. Because our conclusion on this point
resolves the issue presented by the defendant, we need
not reach the legal merits of his claim.9
II
The defendant next claims that the trial court abused
its discretion by denying his motion to modify the conditions of his probation relating to social media. He claims
that the condition barring him from the use of social
media was overbroad, was not reasonably related to
9
We note that the defendant has raised a claim that his due process
rights were violated when DeCapua consulted with the Office of the State’s
Attorney to confirm her interpretation that the defendant’s then proposed
business plan and landlord activity did not comply with the conditions of
his probation. He claims that the Adult Probation Act is a ‘‘creation of
statute’’ and the statute ‘‘did not explicitly or implicitly authorize [the Office
of Adult Probation] to consult the [Office of the State’s Attorney], [which]
prosecuted the case, to resolve issues of ambiguity . . . . This is to be
addressed by the courts, [which] have broad discretion to do so.’’ This claim
is meritless. ‘‘[I]f an individual on probation believes that the [O]ffice of
[A]dult [P]robation imposed an unreasonable condition, he may request a
hearing pursuant to . . . § 53a-30 (c).’’ State v. Smith, 255 Conn. 830, 840,
769 A.2d 698 (2001). In the present case, the defendant requested and
received a hearing before the court.

February 2, 2021

CONNECTICUT LAW JOURNAL

202 Conn. App. 491

FEBRUARY, 2021

Page 59A

501

State v. Njoku

the crime for which he was convicted, was imposed
beyond the power of the probation office, and was
unconstitutional. We do not agree.
The following additional facts are relevant to this issue.
The court asked the defendant to clearly articulate the
scope of his social media access request. The defendant
testified that he wanted to use Snapchat to communicate with his mother and Facebook and LinkedIn for
advertising and other business related purposes.10 He
stated that, apart from communicating with his mother,
his primary purpose in seeking social media access was
for business related advertising purposes. He, however,
testified that he had discussed Snapchat with DeCapua
and she had been ‘‘reasonable.’’11 The court found that
Snapchat was not at issue. The defendant further admitted that he had not made any requests to DeCapua
regarding the use of Facebook or LinkedIn for advertising. The court found that the defendant’s request to
access Facebook and LinkedIn was not an issue for the
court because the defendant had not yet raised the
question with DeCapua. DeCapua indicated to the court
that there may be an avenue for the defendant to make
requests regarding advertising. The court concluded
that ‘‘as it turns out according to probation . . . you
would have permission potentially to use social media
for business purposes as long as you comply with making a request in writing and setting forth the basis for
which you’d be using it for business purposes and the
business model for which it would be used through. If
10

Facebook and LinkedIn are commonly used social media platforms, the
latter of which focuses primarily on networking in the employment sphere.
Snapchat is a widely used mobile application that allows users to text and
send pictures and videos.
11
After the defendant testified that he wished to use Snapchat to communicate with his mother, the court asked the defendant, ‘‘You told me you
mentioned Snapchat, but you worked out some sort of an agreement about
the Snapchat with your mother, right?’’ The defendant responded, ‘‘That’s
correct.’’
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that was done, they’d be able to work with you.’’12 The
court denied the motion with respect to the defendant’s
social media claims.
Our review of the record in the trial court reveals that
the defendant’s objection to the probationary condition
placed on him is premature, speculative, and lacking a
factual basis. The trial court found that the defendant
had not submitted any specific requests to the Office
of Adult Probation for an exception for him to use social
media for business advertising purposes. The court further found that the Office of Adult Probation expressed
a willingness to consider accommodating the defendant
in that respect. Thus, we conclude that we need not
reach the defendant’s legal claims, including his first
amendment argument.13
The judgment is affirmed.
In this opinion the other judges concurred.

12
The court did credit DeCapua’s testimony and find that the defendant’s
sex offender treatment agreement with the Connecticut Association for the
Treatment of Sex Offenders did not permit him to use social media. The
court, however, also credited DeCapua’s subsequent testimony concerning
the possibility that she would entertain an advertising related request from
the defendant. The court found, following her testimony, that the defendant’s
advertising request could be accommodated provided he submitted a written
request, pursuant to the court’s earlier findings made at the November 6,
2018 hearing.
13
We understand, of course, that any limitation on free expression, including the ability to gather information in the Internet age, must be scrupulously
evaluated in light of first amendment concerns. ‘‘The forces and directions
of the Internet are so new, so protean, and so far reaching that courts
must be conscious that what they say today might be obsolete tomorrow.’’
Packingham v. North Carolina, supra, 137 S. Ct. 1736. But we also agree
with Justice Kennedy’s observation that ‘‘the [f]irst [a]mendment permits
[states] to enact specific, narrowly tailored laws that prohibit a sex offender
from engaging in conduct that often presages a sexual crime . . . .’’ Id.,
1737.
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BRUCE M. FELDER v. COMMISSIONER
OF CORRECTION
(AC 43214)
Alvord, Cradle and Alexander, Js.
Syllabus
The petitioner, who had been convicted of larceny in the first degree and
larceny in the second degree, filed a second petition for a writ of habeas
corpus. At the request of the respondent, the Commissioner of Correction, the habeas court issued an order, pursuant to statute (§ 52-470
(e)), directing the petitioner to show cause why the petition should be
permitted to proceed in light of the fact that he filed it outside of the
two year limitation period set forth in § 52-470 (d) for the filing of a
successive petition challenging the same conviction. The court conducted an evidentiary hearing, during which the petitioner argued that
his petition was timely because he filed it within two years of the final
judgment that was rendered by a federal District Court denying a habeas
petition that he previously had filed in that court. The petitioner claimed
that the term ‘‘prior petition’’ in § 52-470 (d) was not limited to habeas
petitions filed in state court and that, even if his second petition was
untimely, he established good cause for the delay in filing it because
he was not aware of the limitation period in § 52-470 (d), as his counsel
in his first state habeas action terminated representation of the petitioner
before § 52-470 (d) took effect and, thus, could not have advised him
of the limitation period. The habeas court dismissed the petition under
§ 52-470 (e), concluding that it was untimely filed and that the petitioner
failed to establish good cause for the delay. The court determined that
the final judgment on the federal habeas petition did not reset the
prescribed time limits in § 52-470 (d) to file a subsequent habeas petition,
and that the petitioner failed overcome the presumption of unreasonable
delay in § 52-470 (e) because everyone is presumed to know the law
and ignorance of it excuses no one. On the granting of certification, the
petitioner appealed to this court. Held:
1. The petitioner’s habeas petition was untimely, as the phrase ‘‘prior petition’’ in § 52-470 (d) is limited to habeas petitions that are filed in state
court, and, thus, contrary to the petitioner’s claim, the final judgment
on his federal habeas petition did not reset the time limits prescribed
in § 52-470 (d) to file a subsequent habeas petition challenging the same
conviction: because the phrase ‘‘prior petition’’ occurs within a statutory
framework that concerns state procedures for state habeas petitions,
it must be read in the context of a body of laws that are limited to
state habeas proceedings, and the statute’s silence as to whether ‘‘prior
petition’’ includes a federal habeas petition indicates that it does not;
moreover, the phrase ‘‘prior petition’’ is plain and unambiguous, and,
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although it is not defined in § 52-470 (d), the only reasonable interpretation of it is that it is limited to a prior state petition, and that construction
would not produce an absurd or unworkable result, as it is consistent
with the purpose of the legislature’s habeas reforms in 2012 to expedite
the resolution of habeas cases.
2. The habeas court did not abuse its discretion in determining that the
petitioner failed to establish good cause for the delay in filing his second
habeas petition and properly dismissed it pursuant to § 52-470 (d) and
(e): the only evidence the petitioner presented to support his contention
that he was unaware of the filing deadline in § 52-470 was his testimony
that he lacked personal knowledge of the deadline and had never been
informed of it by his previous habeas counsel, and, although it was unclear
whether the habeas court credited the petitioner’s assertion, the court
properly concluded that a mere assertion of ignorance of the law, without
more, was insufficient to compel a conclusion that the petitioner met
his burden to establish good cause.
Argued October 20, 2020—officially released February 2, 2021
Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland, where
the court, Newson, J., rendered judgment dismissing
the petition, from which the petitioner, on the granting
of certification, appealed to this court. Affirmed.
Jennifer Bourn, supervisory assistant public defender,
for the appellant (petitioner).
Laurie N. Feldman, deputy assistant state’s attorney,
with whom, on the brief, were Gail P. Hardy, former
state’s attorney, and Leah Hawley, senior assistant
state’s attorney, for the appellee (respondent).
Opinion

ALVORD, J. The petitioner, Bruce M. Felder, appeals
from the judgment of the habeas court dismissing his
successive petition for a writ of habeas corpus pursuant
to General Statutes § 52-470 (d) and (e).1 On appeal, the
1

General Statutes § 52-470 provides in relevant part: ‘‘(a) The court or
judge hearing any habeas corpus shall proceed in a summary way to determine the facts and issues of the case, by hearing the testimony and arguments
in the case, and shall inquire fully into the cause of imprisonment and
thereupon dispose of the case as law and justice require. . . .
‘‘(d) In the case of a petition filed subsequent to a judgment on a prior
petition challenging the same conviction, there shall be a rebuttable pre-
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petitioner first claims that the habeas court improperly
determined that his petition was untimely under § 52470 (d) on the ground that it was not filed within the statutorily prescribed time limits, as measured from the date
of the final judgment on his prior state court habeas petition, and that a habeas petition he previously had filed
in federal court was not a ‘‘prior petition’’ within the meaning of § 52-470 (d) so as to reset the statutorily prescribed time limits to file a subsequent habeas petition
challenging the same conviction. Alternatively, the petitioner claims that the habeas court improperly determined that his purported ignorance of the filing deadline
set forth in § 52-470 (d) and his belief that he could
litigate his federal habeas petition before returning to
state court were insufficient to demonstrate good cause
within the meaning of § 52-470 (e) to overcome the statsumption that the filing of the subsequent petition has been delayed without
good cause if such petition is filed after the later of the following: (1) Two
years after the date on which the judgment in the prior petition is deemed
to be a final judgment due to the conclusion of appellate review or the
expiration of the time for seeking such review; (2) October 1, 2014; or (3)
two years after the date on which the constitutional or statutory right
asserted in the petition was initially recognized and made retroactive pursuant to a decision of the Supreme Court or Appellate Court of this state or
the Supreme Court of the United States or by the enactment of any public
or special act. For the purposes of this section, the withdrawal of a prior
petition challenging the same conviction shall not constitute a judgment.
The time periods set forth in this subsection shall not be tolled during the
pendency of any other petition challenging the same conviction. Nothing in
this subsection shall create or enlarge the right of the petitioner to file a
subsequent petition under applicable law.
‘‘(e) In a case in which the rebuttable presumption of delay . . . applies,
the court, upon the request of the respondent, shall issue an order to show
cause why the petition should be permitted to proceed. The petitioner or,
if applicable, the petitioner’s counsel, shall have a meaningful opportunity
to investigate the basis for the delay and respond to the order. If, after such
opportunity, the court finds that the petitioner has not demonstrated good
cause for the delay, the court shall dismiss the petition. For the purposes
of this subsection, good cause includes, but is not limited to, the discovery
of new evidence which materially affects the merits of the case and which
could not have been discovered by the exercise of due diligence in time to
meet the requirements of subsection . . . (d) of this section. . . .’’
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utory presumption of unreasonable delay. We disagree
with the petitioner and, accordingly, affirm the judgment of the habeas court.
The procedural background underlying this appeal
is as follows. After a jury trial, the petitioner was convicted of one count of larceny in the first degree in
violation of General Statutes § 53a-122 (a) (3), and one
count of larceny in the second degree in violation of
General Statutes § 53a-123 (a) (3). On June 16, 2004,
the trial court, Koletsky, J., sentenced the petitioner
to a total effective term of thirty years of incarceration.
On May 9, 2006, this court affirmed the judgment of
conviction on direct appeal. State v. Felder, 95 Conn.
App. 248, 250, 897 A.2d 614, cert. denied, 279 Conn. 905,
901 A.2d 1226 (2006). On June 29, 2006, our Supreme
Court denied the petitioner certification to appeal from
this court’s decision. State v. Felder, 279 Conn. 905, 901
A.2d 1226 (2006).
After exhausting his direct appeal, the petitioner filed
a state court petition for a writ of habeas corpus (first
state habeas petition) on June 13, 2006, challenging his
conviction.2 On September 15, 2011, following a trial
on the merits, the habeas court, Nazzaro, J., denied
the petition; Felder v. Warden, Superior Court, judicial
district of Tolland, Docket No. CV-06-4001113-S (September 15, 2011); and the petitioner appealed to this
court. On February 28, 2012, this court dismissed the
petitioner’s appeal by memorandum decision. Felder v.
Commissioner of Correction, 133 Conn. App. 908, 36
A.3d 308, cert. denied, 304 Conn. 932, 43 A.3d 661 (2012).
On May 9, 2012, our Supreme Court denied the petitioner certification to appeal.3 Felder v. Commissioner
of Correction, 304 Conn. 932, 43 A.3d 661 (2012).
2

In his first state habeas petition, the petitioner claimed that his criminal
trial counsel, Attorney Donald O’Brien, was ineffective for having failed to
cross-examine a police officer about a particular line of inquiry.
3
The petitioner submits that, on May 8, 2013, he filed a subsequent state
petition for a writ of habeas corpus that may be relevant to the procedural
history of this case. On July 1, 2013, the habeas court dismissed the petition
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In 2012, the petitioner filed a petition for a writ of
habeas corpus in the United States District Court for
the District of Connecticut (federal habeas petition)
pursuant to 28 U.S.C. § 2254.4 On June 1, 2015, the District Court denied the federal habeas petition and
declined to issue the petitioner a certificate of appealability. Felder v. Commissioner of Correction, United
States District Court, Docket No. 3:12-cv-00650 (MPS)
(D. Conn. June 1, 2015).
On May 18, 2017, the petitioner filed the present state
court petition for a writ of habeas corpus (second state
for lack of jurisdiction. Felder v. Warden, Superior Court, judicial district
of Tolland, Docket No. CV-13-4005417-S (July 1, 2013). The petitioner did
not appeal from that dismissal, which rendered that judgment final as of
July 21, 2013. See General Statutes § 52-470 (d) (1) (two year period for
filing subsequent petition runs from conclusion of appellate review or ‘‘the
expiration of the time for seeking such review’’); Practice Book § 63-1 (providing twenty days within which to file appeal).
We are unable to determine from the record whether the petitioner’s May
8, 2013 state habeas petition challenged the conviction at issue here or other
convictions of the petitioner. It is immaterial, however, whether the May 8,
2013 state habeas petition challenged the same conviction at issue here
because the present state habeas petition would be untimely whether the
statutorily prescribed time limits are measured from either the date of final
judgment on his first state habeas petition (May 9, 2012) or the date of final
judgment on his May 8, 2013 state habeas petition (July 21, 2013). Therefore,
for the purposes of determining the date of final judgment on the petitioner’s
prior state habeas petition, as required by § 52-470 (d), we consider the
petitioner’s present habeas petition to be successive to his first state
habeas petition.
4
Title 28 of the United States Code, § 2254 (a), provides: ‘‘The Supreme
Court, a Justice thereof, a circuit judge, or a district court shall entertain
an application for a writ of habeas corpus in behalf of a person in custody
pursuant to the judgment of a State court only on the ground that he is in
custody in violation of the Constitution or laws or treaties of the United
States.’’
In his federal habeas petition, the petitioner claimed that the state had
presented insufficient evidence to support his conviction of larceny in the
first degree, and that his conviction of larceny in the first degree and larceny
in the second degree violated the double jeopardy clause of the fifth amendment to the United States constitution. See Felder v. Commissioner of
Correction, United States District Court, Docket No. 3:12-cv-00650 (MPS)
(D. Conn. June 1, 2015).
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habeas petition).5 On December 20, 2018, the respondent, the Commissioner of Correction, filed a request
with the habeas court pursuant to § 52-470 (e) for an
order directing the petitioner to appear and to show
cause why his second state habeas petition should be
permitted to proceed in light of the fact that he filed
it well outside of the deadline for successive habeas
petitions set forth in § 52-470 (d). In his request, the
respondent argued that the petitioner’s second state
habeas petition was untimely because the petitioner
did not file it until May 18, 2017, far exceeding the
October 1, 2014 statutory deadline as measured from
the final judgment on his first state habeas petition.6
The habeas court, Newson, J., issued an order to
show cause and on March 8, 2019, conducted an evidentiary hearing. The only evidence presented at the
hearing was the testimony of the petitioner. The respondent chose not to cross-examine the petitioner or to
present any other evidence at the show cause hearing.
The court also heard legal arguments from both parties.
The petitioner testified that his former state habeas
counsel terminated their representation in 2012, after
5
In his second state habeas petition, the petitioner claimed that his criminal trial counsel, Attorney Donald O’Brien, was ineffective in that he failed
to seek a bill of particulars and to object to a jury instruction on a lesser
included offense. Further, the petitioner claimed that his first state habeas
counsel, Damon A. R. Kirschbaum, was ineffective in that he failed to raise
an ineffectiveness claim regarding criminal trial counsel’s failure to seek a
bill of particulars, attempted to file a brief pursuant to Anders v. California,
386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967), and deprived the
petitioner of his right to present a defense.
6
Final judgment was rendered on the petitioner’s first state habeas petition
on May 9, 2012. See General Statutes § 52-470 (d) (‘‘In the case of a petition
filed subsequent to a judgment on a prior petition challenging the same
conviction, there shall be a rebuttable presumption that the filing of the
subsequent petition has been delayed without good cause if such petition
is filed after the later of the following: (1) Two years after the date on which
the judgment in the prior petition is deemed to be a final judgment due to
the conclusion of appellate review or the expiration of the time for seeking
such review; [or] (2) October 1, 2014 . . . .’’ (Emphasis added.)).
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final judgment on the first state habeas action. The petitioner testified that he filed a federal habeas petition
in 2012 that came to final judgment in June, 2015. The
petitioner further testified that, prior to having counsel
appointed for him in the second state habeas action,7
he was not aware of § 52-470 or the requirements set
forth therein.
The petitioner’s counsel first argued that the second
state habeas petition was in fact timely because it was
filed within two years of the final judgment on the federal habeas petition and, therefore, within the meaning of ‘‘prior petition’’ under § 52-470 (d). In support of
his argument, the petitioner’s counsel noted that § 52470 (d) does not state that the phrase ‘‘prior petition’’
is limited to a state petition but, rather, that § 52-470
(d) states, two years ‘‘after the date on which the judgment in the prior petition is deemed to be a final judgment . . . .’’ Second, he argued that, if the petition
was untimely, the petitioner showed good cause for the
delay in that he was not aware of the deadline. Counsel
maintained that, because the petitioner’s former counsel in the first state habeas action terminated their representation before § 52-470 (d) took effect, the former
counsel could not have advised the petitioner of the
statutorily prescribed time limits, ‘‘[s]o, he either had
to know about it on his own, or he would have no other
way of knowing about it.’’
The respondent then reiterated his argument that the
petitioner’s second state habeas petition, as a petition
successive to his first state habeas petition that reached
final judgment on May 9, 2012, should have been filed no
later than October 1, 2014, and was therefore untimely
under § 52-470 (d). The respondent further argued that
the petitioner’s federal habeas petition was not a ‘‘prior
petition’’ within the meaning of § 52-470 (d) and that
7
The habeas court, on May 22, 2017, granted the petitioner’s request that
counsel be appointed for him.
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final judgment on the federal habeas petition therefore
did not reset the statutorily prescribed time limits to
file a subsequent habeas petition challenging the same
conviction. With respect to the petitioner’s evidence of
good cause for his delay, the respondent argued that
any ignorance of the deadline on the part of the petitioner did not excuse noncompliance and that the petitioner’s testimony as to his ignorance was self-serving.
On May 21, 2019, the habeas court issued a decision
dismissing the petitioner’s second state habeas action.
In its decision, the court rejected both of the petitioner’s
arguments. First, it determined that the petition was
untimely because final judgment on the petitioner’s federal habeas petition did not reset the statutorily prescribed time limits to file a subsequent habeas petition
under § 52-470 (d). The court stated: ‘‘The petitioner
argues that the two year period in § 52-470 (d) should
be calculated from June 1, 2015, when a federal habeas
corpus petition he was litigating on this same conviction
was disposed of, which would mean the applicable
deadline did not run until June 1, 2017, fourteen days
after this petition was filed. This argument, however,
is explicitly contradicted by the statutory language in
§ 52-470 (d), which states in pertinent part: ‘The time
periods set forth in this subsection shall not be tolled
during the pendency of any other petition challenging
the same conviction’ . . . .
‘‘The term ‘any other petition’ is not limited in any
way within subsection (d) or elsewhere in § 52-470. To
read an exception into that language tolling the two
year time period while a petitioner was engaged in
federal habeas litigation would be contradictory to the
plain and unambiguous language of the statute and
apparent intent of the legislature.’’ (Citation omitted;
emphasis in original.)
Second, the habeas court concluded that the petitioner failed to establish good cause for the delay within
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the meaning of § 52-470 (e), stating that, ‘‘ ‘everyone is
presumed to know the law, and that ignorance of the
law excuses no one . . . .’ State v. Surette, 90 Conn.
App. 177, 182, 876 A.2d 582 (2005). On the meaning of
‘good cause,’ our Appellate Court has held that ‘good
cause has been defined as a substantial reason amounting in law to a legal excuse for failing to perform an act
required by law . . . .’ Langston v. Commissioner of
Correction, 185 Conn. App. 528, 532, 197 A.3d 1034
(2018), appeal dismissed, 335 Conn. 1, 225 A.3d 282
(2020). The petitioner has failed to present any ‘good
cause’ in the present case for filing this petition nearly
three years beyond the [statutory] deadline.’’
Accordingly, the habeas court dismissed the petition.
The court subsequently granted the petitioner certification to appeal, and this appeal followed.
I
The petitioner first claims that the habeas court
improperly determined that his petition was untimely
under § 52-470 (d). The petitioner does not dispute that
the filing of his second state habeas petition would be
considered untimely if the statutorily prescribed time
limits were calculated from the final judgment on his
first state habeas petition. Rather, the petitioner argues
that his second state habeas petition was in fact timely
because it was filed within two years of final judgment
on his federal habeas petition, which, he contends, is
included within the meaning of ‘‘prior petition’’ under
§ 52-470 (d). In support of his argument, the petitioner
maintains that ‘‘the plain and unambiguous language of
subsection (d) does not exclude a federal petition from
constituting ‘a prior petition challenging the same conviction’ ’’ and that the legislature could have used language specifying a ‘‘prior state petition’’ had it intended
that limitation. He further argues that limiting ‘‘prior
petitions’’ to state petitions would produce the absurd

Page 70A

CONNECTICUT LAW JOURNAL

512

FEBRUARY, 2021

February 2, 2021

202 Conn. App. 503

Felder v. Commissioner of Correction

and unworkable result of requiring petitioners to file
subsequent state petitions while their federal petitions
remain unresolved, which, he contends, would be inconsistent with the legislature’s intent to reduce unnecessary litigation and to expeditiously resolve habeas cases.
The respondent maintains that the petitioner’s federal
habeas petition was not a ‘‘prior petition’’ within the
meaning of § 52-470 (d) and that the petitioner’s second
state habeas petition, as a petition successive to the
first state habeas petition that reached final judgment
on May 9, 2012, was therefore untimely. We agree with
the respondent.
The issue before this court is whether the term ‘‘prior
petition’’ in two phrases in § 52-470 (d) is limited to
prior state petitions or includes prior federal petitions.
This presents a question of statutory interpretation over
which our review is always plenary. See, e.g., Kelsey v.
Commissioner of Correction, 202 Conn. App. 21, 35,
A.3d
(2020). ‘‘When construing a statute, [o]ur
fundamental objective is to ascertain and give effect to
the apparent intent of the legislature. . . . In other
words, we seek to determine, in a reasoned manner,
the meaning of the statutory language as applied to the
facts of [the] case . . . . In seeking to determine that
meaning, General Statutes § 1-2z directs us first to consider the text of the statute itself and its relationship
to other statutes.8 If, after examining such text and
considering such relationship, the meaning of such text
is plain and unambiguous and does not yield absurd or
unworkable results, extratextual evidence of the meaning of the statute shall not be considered. . . . When
a statute is not plain and unambiguous, we also look
8
General Statutes § 1-2z provides: ‘‘The meaning of a statute shall, in the
first instance, be ascertained from the text of the statute itself and its
relationship to other statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and unambiguous and
does not yield absurd or unworkable results, extratextual evidence of the
meaning of the statute shall not be considered.’’
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for interpretive guidance to the legislative history and
circumstances surrounding its enactment, to the legislative policy it was designed to implement, and to its
relationship to existing legislation and [common-law]
principles governing the same general subject matter
. . . .’’ (Footnote added; internal quotation marks omitted.) Kasica v. Columbia, 309 Conn. 85, 93, 70 A.3d
1 (2013).
We begin our analysis by examining the text of § 52470. Section 52-470 (d) provides in relevant part: ‘‘In
the case of a petition filed subsequent to a judgment on
a prior petition challenging the same conviction, there
shall be a rebuttable presumption that the filing of the
subsequent petition has been delayed without good
cause if such petition is filed after . . . [t]wo years
after the date on which the judgment in the prior petition is deemed to be a final judgment due to the conclusion of appellate review or the expiration of the time
for seeking such review . . . . The time periods set
forth in this subsection shall not be tolled during the
pendency of any other petition challenging the same
conviction. Nothing in this subsection shall create or
enlarge the right of the petitioner to file a subsequent
petition under applicable law.’’ (Emphasis added.)
The text of § 52-470 does not define ‘‘prior petition.’’
The petitioner argues that the statute’s silence as to
whether ‘‘prior petition’’ includes federal habeas petitions renders the statute ambiguous. ‘‘It is well settled,
however, that [statutory] silence does not necessarily
equate to ambiguity. . . . Rather, [i]n determining
whether legislative silence renders a statute ambiguous,
we read the statute in context to determine whether
the language is susceptible to more than one reasonable
interpretation.’’ (Citations omitted; internal quotation
marks omitted). State v. Ramos, 306 Conn. 125, 136, 49
A.3d 197 (2012).
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In light of the text of § 52-470 and its relationship to
other statutes, we conclude that the term ‘‘prior petition’’ as used in § 52-470 (d) is plain and unambiguous,
and that the only reasonable interpretation of the statutory language is that the term ‘‘prior petition’’ is limited
to a prior state petition. The respondent argues on
appeal that ‘‘§ 52-470 is part of a cohesive body of
habeas corpus regulation that is entirely, albeit never
explicitly, focused on state habeas processes.’’ In support of his argument, the respondent notes that, ‘‘[t]his
body of law is codified in title 52 of the Connecticut
General Statutes, civil actions, which opens with the
phrase, ‘[t]he Superior Court may administer legal and
equitable rights . . . .’ General Statutes § 52-1 . . . .’’
(Emphasis altered.) Thus, the respondent contends that
these statutes are established within provisions governing Connecticut state court proceedings. With specific
regard to habeas matters, the respondent notes that
‘‘General Statutes § 52-466 (a) (1) provides at the threshold that ‘[a]n application for a writ of habeas corpus
. . . shall be made to the superior court, or to a judge
thereof, for the judicial district in which the person
whose custody is in question is claimed to be illegally
confined or deprived of such person’s liberty.’ . . .
Words such as ‘state,’ ‘state habeas corpus’ and ‘state
custody’ do not appear in this provision.’’ (Emphasis
added.) Likewise, § 52-470 (a) provides in relevant part
that ‘‘[t]he court or judge hearing any habeas corpus
shall proceed in a summary way to determine the facts
and issues of the case . . . .’’ The respondent argues
that ‘‘[s]ubsection (a) does not and need not state that
it regulates only state judges hearing state petitions
regarding state habeas corpus of state prisoners, and
does not purport to address how federal habeas courts
should consider habeas petitions.’’ We agree with the
respondent that the phrase ‘‘prior petition’’ in subsection (d) therefore must be read in the context of a body
of laws limited to state habeas proceedings alone, and
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not including habeas proceedings in the federal court
system.
In that vein, the respondent argues that ‘‘the statute
[governing habeas corpus petitions] repeatedly uses a
word at issue here, ‘petition,’ to mean a state petition,
without so specifying.’’ In support of his argument, the
respondent references § 52-470 (b) (1), which provides
that, after the close of the pleadings, the habeas court
‘‘shall determine whether there is good cause for trial
for all or part of the petition.’’ (Emphasis added.) See
also General Statutes § 52-470 (b) (3) (if ‘‘the petition’’
and exhibits submitted by petitioner do not establish
good cause to proceed, habeas court must hold hearing
and, if it finds there is not good cause for trial, it must
dismiss all or part of ‘‘the petition’’); General Statutes
§ 52-470 (c) (rebuttable presumption that filing of ‘‘a
petition challenging judgment of conviction’’ is delayed
without good cause if ‘‘such petition’’ is filed after certain time periods). We agree with the respondent that
the word ‘‘petition’’ in these provisions refers to a petition in a state habeas proceeding, the subject of the statute. The respondent further maintains that, ‘‘given the
intrastate context of the statute, ‘‘the lack of specification [of the word ‘petition’] in subsection (d) does not
point toward a different treatment.’’ ‘‘An identical term
used in [statutory provisions] pertaining to the same subject matter should not be read to have differing meanings unless there is some indication from the legislature
that it intended such a result.’’ (Internal quotation marks
omitted.) State v. Reynolds, 264 Conn. 1, 78, 836 A.2d
224 (2003), cert. denied, 541 U.S. 908, 124 S. Ct. 1614,
158 L. Ed. 2d 254 (2004). We agree with the respondent
that, because § 52-470 (d) occurs within a statutory framework concerning state procedures for state habeas petitions, the statute’s silence as to whether a ‘‘prior petition’’ includes a federal petition therefore indicates that
it does not.
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Contrary to the petitioner’s argument, a statutory
construction of § 52-470 (d) that limits ‘‘prior petitions’’
to state petitions would not produce an absurd and
unworkable result. Rather, such a construction is consistent with the purpose of the legislature’s 2012 habeas
reforms to expedite the resolution of habeas cases. See
Kelsey v. Commissioner of Correction, 329 Conn. 711,
717, 189 A.3d 578 (2018) (explaining that ‘‘[t]he 2012
amendments are significant . . . because they provide
tools to effectuate the original purpose of ensuring
expedient resolution of habeas cases’’). The respondent
argues that, ‘‘[g]iven the priority [that] the statute places
on expedient resolution and finality where reasonably
possible, it [logically can] be construed to promote an
approach by which, if there is a need to bring a subsequent petition, it be brought as soon as the claim
becomes apparent rather than after the conclusion of
federal review of claims raised and denied in prior state
petitions.’’ We agree with the respondent that this statutory construction is consistent with the purpose of the
statute and, therefore, would not produce an absurd or
unworkable result.
We conclude that the term ‘‘prior petition’’ in § 52470 (d) is limited to prior state petitions. Accordingly,
final judgment on the petitioner’s federal habeas petition did not reset the statutorily prescribed time limits
to file a subsequent habeas petition challenging the
same conviction, and his second state habeas petition
was therefore untimely under § 52-470 (d).
II
The petitioner next claims that the habeas court
improperly determined that he failed to present sufficient evidence to demonstrate good cause within the
meaning of § 52-470 (e) to overcome the statutory presumption of unreasonable delay. The petitioner argues
that he established good cause for the delay in light of
his testimony that he was unaware of the statutorily pre-
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scribed time limits and that there was ‘‘reasonable confusion’’ as to the impact of his federal habeas petition
on the deadlines. The respondent contends that the petitioner has failed to meet his burden of demonstrating
good cause to overcome the statutory presumption of
unreasonable delay. We agree with the respondent.
‘‘[T]o rebut successfully the presumption of unreasonable delay in § 52-470, a petitioner generally will be
required to demonstrate that something outside of the
control of the petitioner or habeas counsel caused or
contributed to the delay. Although it is impossible to
provide a comprehensive list of situations that could
satisfy this good cause standard, a habeas court properly may elect to consider a number of factors in determining whether a petitioner has met his evidentiary
burden of establishing good cause for filing an untimely
petition. . . . [F]actors directly related to the good
cause determination include, but are not limited to:
(1) whether external forces outside the control of the
petitioner had any bearing on the delay; (2) whether
and to what extent the petitioner or his counsel bears
any personal responsibility for any excuse proffered for
the untimely filing; (3) whether the reasons proffered
by the petitioner in support of a finding of good cause
are credible and are supported by evidence in the record; and (4) how long after the expiration of the filing
deadline did the petitioner file the petition. No single
factor necessarily will be dispositive, and the court
should evaluate all relevant factors in light of the totality
of the facts and circumstances presented.’’ Kelsey v.
Commissioner of Correction, supra, 202 Conn. App.
34–35.
‘‘[A] habeas court’s determination of whether a petitioner has satisfied the good cause standard in a particular case requires a weighing of the various facts and
circumstances offered to justify the delay, including an
evaluation of the credibility of any witness testimony.’’
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Id., 35–36. ‘‘[W]e will overturn a habeas court’s determination regarding good cause under § 52-470 only if it has
abused the considerable discretion afforded to it under
the statute. In reviewing a claim of abuse of discretion,
we have stated that [d]iscretion means a legal discretion, to be exercised in conformity with the spirit of the
law and in a manner to subserve and not to impede or
defeat the ends of substantial justice. . . . In general,
abuse of discretion exists when a court could have
chosen different alternatives but has decided the matter
so arbitrarily as to vitiate logic, or has decided it based
on improper or irrelevant factors. . . . [Reversal is
required only] [i]n those cases in which an abuse of discretion is manifest or where injustice appears to have
been done . . . .’’ (Internal quotation marks omitted.)
Id., 38.
In Kelsey v. Commissioner of Correction, supra, 202
Conn. App. 27–28, this court concluded that the habeas
court properly exercised its discretion in dismissing a
successive petition for a writ of habeas corpus on the
ground that the petitioner’s alleged lack of knowledge
of the filing deadline set forth in § 52-470 was insufficient to demonstrate good cause to overcome the statutory presumption of unreasonable delay. In that case,
the habeas court conducted a show cause hearing pursuant to § 52-470 (e), during which the petitioner testified that his former habeas counsel failed ‘‘to inform
him of the time limitations of § 52-470, he was unaware
of the deadline for filing his second habeas petition, and
this lack of knowledge necessarily established ‘good
cause’ for any delay.’’ Id., 40. This court held that ‘‘the
petitioner has failed to demonstrate on appeal that the
habeas court abused its discretion by dismissing his
untimely successive petition.’’ Id., 43. In support of our
conclusion, we noted that, ‘‘[r]egardless of whether the
court credited the petitioner’s claim of ignorance of
§ 52-470, it nevertheless went on to conclude that the
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petitioner’s own ignorance of the law did not satisfy
his burden to establish good cause for the untimely
filing. This reasoning is legally sound. The familiar legal
maxims, that [everyone] is presumed to know the law,
and that ignorance of the law excuses no one, are
founded upon public policy and in necessity, and the
[principle underlying] them is that one’s acts must be
considered as having been done with knowledge of the
law, for otherwise its evasion would be facilitated and
the courts burdened with collateral inquiries into the
content of men’s minds.’’ (Internal quotation marks
omitted). Id., 41.
Here, as in Kelsey v. Commissioner of Correction,
supra, 202 Conn. App. 41, we are not persuaded that the
petitioner’s alleged lack of knowledge of the deadlines
contained in § 52-470 is sufficient to compel a conclusion that he met his burden of demonstrating good
cause for the delay. The only evidence the petitioner presented to support his contention that he was unaware
of the filing deadline in § 52-470 was his own testimony
that he lacked personal knowledge of the deadline and
that he was never informed of it by his previous habeas
counsel. Although it is unclear whether the habeas court
credited the petitioner’s assertion, the habeas court
properly concluded that a mere assertion of ignorance
of the law, without more, is insufficient to establish
good cause. We conclude that the habeas court did not
abuse its discretion in determining that the petitioner
failed to establish good cause for the delay in filing his
successive habeas petition. Accordingly, we conclude
that the habeas court properly dismissed the petitioner’s second habeas petition pursuant to § 52-470 (d)
and (e).
The judgment is affirmed.
In this opinion the other judges concurred.
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possession was stolen; whether trial court improperly admitted hearsay testimony
from police detective regarding surveillance video; whether defendant was harmed
by admission of challenged testimony; whether trial court abused its discretion
in precluding defense counsel from cross-examining victim about unrelated incident in which she was convicted of possession of narcotics; claim that trial court’s
jury instruction concerning reasonable doubt constituted structural error.
State v. Ervin B. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Threatening in second degree; claim that evidence was insufficient to support finding
that defendant made physical threat against his wife for purposes of conviction
of threatening in second degree in violation of statute (§ 53a-62 (a) (1)).
State v. Ferrazzano-Mazza . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Operating motor vehicle while under influence of intoxicating liquor or drugs; operating motor vehicle without license; claim that trial court improperly excluded
evidence that defendant had offered to take blood test in lieu of Breathalyzer test
and gave jury limiting instruction that it could not consider her offer to take
blood test as relevant to any issue in case; whether there was reasonable possibility
that jury was misled by trial court’s limiting instruction; claim that trial court
improperly denied defendant’s request to charge jury on field sobriety acts;
whether there was reasonable possibility that jury was misled by trial court’s
refusal to adopt defendant’s requested instruction.
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State v. $4137 in United States Currency (Memorandum Decision) . . . . . . . . . . . . .
State v. Njoku . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Sexual assault in fourth degree; tampering with witness; claim that trial court abused
its discretion in denying motion to modify condition of probation prohibiting
defendant from assuming employment position with authority over females and
accessing their personal information; whether defendant’s claim constituted
legally cognizable dispute; claim that trial court’s denial of motion to modify condition of probation barring defendant from using social media violated defendant’s first amendment rights; whether defendant’s claim was ripe for review.
State v. Williams . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Larceny in first degree; whether trial court abused its discretion in admitting certain
reports into evidence pursuant to statutory (§ 52-180) business records exception
to rule against hearsay; whether trial court abused its discretion in sustaining
various evidentiary objections by state to certain documents and testimony that
defendant proffered at trial; whether trial court abused its discretion by denying
defendant’s request for certificates pursuant to statute (§ 54-82i (c)) to subpoena
out-of-state witnesses and by considering timeliness of defendant’s request.
Vogue v. Administrator, Unemployment Compensation Act . . . . . . . . . . . . . . . . . .
Unemployment compensation; whether trial court properly dismissed appeal from
decision of Employment Security Board of Review; whether plaintiff was liable
for certain unpaid unemployment compensation contributions under Unemployment Compensation Act (§ 31-222 et seq.); whether board and trial court properly
applied part B of ABC test under § 31-222 (a) (1) (B) (ii) (II) in concluding
that tattoo artist was plaintiff’s employee; whether record contained substantial
evidence for board to have determined that provision of tattoo services was within
plaintiff’s usual course of business and part of its business enterprise; claim
that board and trial court focused solely on plaintiff’s advertisements and not
on other findings that did not support board’s determination.
Wittman v. Intense Movers, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Corporate dissolution; breach of fiduciary duty; notice to purchase shares of company
pursuant to statute (§ 33-900 (b)); motion to enforce settlement agreement;
whether defendants established that trial court improperly enforced settlement
agreement.
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SUPREME COURT PENDING CASES
The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

STATE v. DANTE ALEXANDER HUGHES, SC 20268
Judicial District of New London
Manslaughter; Self-Defense; Juror Misconduct; Whether There
Was Sufficient Evidence to Disprove Defendant’s Claim of Self
Defense. The defendant’s girlfriend picked him up from work just
after midnight on December 11, 2016, and they decided to stop at a
bar in Groton on their way home. While inside the bar, the two started
to argue, and the defendant’s girlfriend struck him in the face with a
beer bottle. She then left the bar with the keys to their car, and the
defendant followed her into the parking lot. At the request of the bartender, several patrons, including the victim, followed the couple outside to check on her. In the parking lot, they found the defendant’s
girlfriend seated in the driver’s seat of the couple’s vehicle with the
driver’s side door open and the defendant punching her. One of the
patrons pulled the defendant away, and the defendant began to argue
with the victim. Those in the area reported suddenly hearing three
gunshots and seeing the victim on the ground with gunshot wounds
to the leg and the shoulder. The defendant fled after the shooting, and
the victim was transported to the hospital, where he was pronounced
dead. The defendant was charged with murder, and, at his jury trial,
claimed that he had acted in self-defense under General Statutes § 53a12, as the victim was threatening him and had reached into his waistband just prior to the shooting. The jury found the defendant guilty
of the lesser included offense of manslaughter in the first degree with
a firearm, and the defendant filed a motion for a new trial on the ground
that, during deliberations, one of the jurors had looked up the definition
of ‘‘manslaughter’’ in the dictionary. The trial court denied the motion
for a new trial, concluding that the defendant had not been prejudiced
by the misconduct. The court reasoned that only one juror had been
exposed to the definition, as that juror did not relay the definition to
the others, and that the court, in response to a jury note regarding the
matter, later instructed them not to look up anything in the dictionary.
Furthermore, the court relied on the fact that all of the jurors, including
the one who used the dictionary, testified that they had remained impartial throughout the deliberations and had relied on the court’s instructions with respect to the manslaughter charge. After the court denied
the defendant’s motion for a new trial, he appealed to the Supreme Court
pursuant to General Statutes § 51-199 (b) (3). On appeal, the defendant
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claims that the evidence presented at trial was insufficient to disprove,
beyond a reasonable doubt, any of the elements of his self-defense claim
under § 53a-12, and, as a result, he is entitled to a judgment of acquittal. He specifically argues that the state cannot defeat his self-defense
claim by merely casting doubt on his testimony and account of the
shooting but rather is required to present affirmative evidence that
discredits his version of the events, which it did not do. The defendant
also claims on appeal that the trial court erred in denying his motion
for a new trial. He asserts that prejudice should be presumed when a
juror improperly consults a dictionary during deliberations and, moreover, argues that the state cannot meet its burden of showing that
there was no reasonable possibility that the verdict was affected by
the juror misconduct.
STATE v. QUAVON TORRES, SC 20306
Judicial District of New Haven
Criminal; Whether Trial Court Improperly Excluded Evidence of Alleged Altercation Between Witness and Third Parties
At Time of Defendant’s First Trial; Whether Alleged Prosecutorial Improprieties Deprived Defendant of Fair Trial; Whether
Trial Court Erred in Excluding Evidence of Conduct Underlying
Witness’ Misdemeanor Convictions. The defendant was charged
with, inter alia, murder in connection with the shooting death of the
victim outside a fast food restaurant in New Haven. Freddy Pickette,
a friend of the defendant, was also present at the scene of the shooting.
At trial, Tasia Milton, the defendant’s cousin, gave testimony implicating the defendant in the murder. The defendant was convicted, but
the Appellate Court reversed the conviction and remanded for a new
trial. At the second trial, the defendant asserted a third party culpability
defense, claiming that Pickette was the actual killer. Milton provided
testimony that implicated Pickette in the murder. In addition, the defendant sought to introduce evidence regarding two incidents involving
Milton that took place prior to her testimony in the first trial. In the
defendant’s offer of proof, Milton testified that she had an argument
with Pickette in the courthouse hallway, during which Pickette called
her a ‘‘snitch’’ and threatened to assault her. She also testified that,
two days after the courthouse hallway incident, she was ‘‘jumped’’ by
one man and two women, one of whom was Pickette’s sister Ashley.
She further testified that the three individuals ‘‘said something about
Fredd[y],’’ that Ashley told her to mind her own business, and that the
man punched her in the eye. The defendant asserted that the evidence
about the two incidents was relevant to (1) support his third party
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culpability defense, (2) show that Milton had a motive not to implicate
Pickette during the first trial, and (3) rehabilitate Milton’s credibility.
The trial court admitted the evidence of the courtroom hallway incident
that directly involved Pickette. It, however, excluded the evidence of
the assault incident because Pickette was not involved in that incident
and it could only speculate as to the relevance of the warning ‘‘mind
your own business.’’ The jury found the defendant guilty of murder,
and he appeals from his conviction. The defendant claims that the trial
court violated his constitutional rights to confrontation and to present
a defense in failing to admit the evidence of the assault incident. He
argues, inter alia, that there was a direct connection between Pickette’s
threats to Milton during the courtroom hallway incident and Milton’s
assault two days later and that, contrary to the trial court’s conclusion,
the connection between Pickette and the assault was not speculative.
The defendant also claims that he was deprived of his constitutional
right to a fair trial by prosecutorial impropriety. He argues, inter alia,
that during closing arguments, the prosecutor improperly (1) argued
facts not in evidence by suggesting that the defendant was wearing
the same color sweatpants as the alleged shooter and (2) mischaracterized the evidence by arguing that three key state’s witnesses had given
consistent accounts of the shooting. Finally, the defendant claims that
the trial court erred in precluding him from questioning Teresa Jones,
a witness to the shooting, about the facts underlying her seventeenyear-old misdemeanor larceny convictions on remoteness grounds, where
he argues that the evidence was probative of Jones’ lack of veracity.
STATE v. TIJUAN GIBSON, SC 20320
Judicial District of Waterbury
Criminal; Whether Trial Court Improperly Admitted Prior
Consistent Statement; Whether Trial Court Violated Defendant’s
Due Process and Confrontation Clause Rights in Denying CrossExamination Regarding Witness’ Pending Charges; Whether Trial
Court Erred in Failing to Give Falsus In Uno, Falsus in Omnibus
Jury Instruction; Whether Evidence was Sufficient to Convict
Defendant of Criminal Possession of Firearm. The defendant was
convicted after a jury trial of felony murder, robbery in the first degree,
and conspiracy to commit robbery in the first degree in connection with
the robbery and shooting death of the victim, Savion Bostic Aponte. He
was also convicted after a separate trial to the court of criminal possession
of a firearm in connection with the same incident. The defendant appeals
from his conviction directly to the Supreme Court pursuant to General
Statutes § 51-199 (b) (3). The defendant first claims on appeal that the
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trial court improperly admitted a prior consistent statement given by
Shyaira Atkinson, a key state’s witness. Atkinson testified that she had
observed a conflict between two individuals on the night of the murder
across the street from her home and that she had recognized one of them
as the defendant by the sound of his voice. On cross-examination, the
defendant elicited from Atkinson that she had not indicated her vocal
recognition of the defendant in her written statement to the police. The
state moved on redirect to admit Atkinson’s written statement into
evidence as a prior consistent statement, and the trial court ruled that
the statement was admissible over the defendant’s objection that the
rule did not apply where Atkinson had not been impeached by a prior
inconsistent statement, a suggestion of bias, or a suggestion of recent
contrivance. The defendant argues in support of this claim that the admission of the statement lacked a legal basis, unfairly bolstered Atkinson’s
credibility, and chilled his constitutional right to confrontation. The
defendant next claims on appeal that the trial court violated his constitutional rights to confrontation and due process because it prohibited him from asking Levar Roach, a state’s witness who testified about
encountering the defendant and the victim on the night of the murder, about his pending unrelated criminal charges in the same court.
The defendant argues in support of this claim that the trial court committed harmful error where its ruling prevented him from challenging
Roach’s reliability and credibility by examining his possible motive
and interest in testifying for the state. The defendant’s third claim on
appeal is that trial court erred in failing to give his requested falsus
in uno, falsus in omnibus (‘‘false in one thing, false in all’’) jury instruction as to his co-defendant, Tysean Snow, which provided in relevant
part: ‘‘If you conclude that a witness has deliberately testified falsely
in some respects you should carefully consider whether you should rely
on any of that person’s testimony.’’ The defendant argues in support
of this claim that the trial court’s general credibility instruction did
not give sufficient guidance to the jury on the issue of credibility as
it pertained to Snow. The defendant’s final claim on appeal is that the
state did not present sufficient evidence to sustain his conviction of
criminal possession of a firearm.
STATE v. JOSE A.B., SC 20332
Judicial District of Waterbury
Criminal; Batson Challenge; Double Jeopardy; Whether Distrust in Criminal Justice System is Facially Discriminatory Reason for Peremptory Challenge under State Constitution; Whether
Reason Proffered for Peremptory Challenge was Pretext for Dis-
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crimination; Whether Conviction of Sexual Assault and Risk of
Injury, as Charged, Violated Double Jeopardy Prohibition. The
defendant was convicted of sexual assault in the first degree, attempted
sexual assault in the first degree, sexual assault in the fourth degree
and two counts of risk of injury to a minor. The defendant appeals,
claiming that the trial court improperly overruled his objection, pursuant to Batson v. Kentucky, 476 U.S. 79 (1986), to the state’s use of
peremptory challenges to strike two prospective jurors for what he
argued were not race-neutral reasons. The reasons proffered by the
state for exercising a peremptory challenge to exclude venireperson
N.L. were that she made statements indicating that (1) she would be
unable to convict based on the testimony of one witness and absent
100 percent certainty of guilt; (2) she believed that her husband’s friend
who pleaded guilty to sexual assault did not commit the crime, even
though she had no personal knowledge of the case; and (3) she was
reluctant to talk about her own prior conviction for which she received
a pardon. The reasons proffered by the state for using a peremptory
challenge to excuse venireperson C.J. were that he omitted from his
juror questionnaire the fact that he had convictions for assault of a
police officer and multiple probation violations and because he stated
that he believed that he was wrongly accused of the assault charge. The
defendant argues on appeal that the state exercised peremptory challenges to exclude potential jurors because of their distrust in the criminal justice system and that such reason should be deemed facially
discriminatory in violation of the state constitution because minorities
disproportionately hold that view and, thus, are disparately impacted.
While recognizing that distrust of the criminal justice system has been
deemed a race-neutral explanation for peremptorily challenging a potential juror under the federal constitution, the defendant argues that the
state constitution affords broader protection with respect to rights
concerning exclusionary jury selection. The defendant also argues that
the state’s peremptory challenges violate both the state and federal
constitution because he met his burden of proving that the state’s proffered reasons were a pretext for discrimination. The defendant also
claims on appeal that his conviction of the sexual assault and risk of
injury charges violates his right to be free from double jeopardy. The
defendant acknowledges that there is precedent holding that the statutes prohibiting various degrees of sexual assault and risk of injury
do not, on their face, violate double jeopardy. The defendant argues,
however, that his conviction of these crimes violates double jeopardy
because, as charged in his particular information, the risk of injury
offenses are lesser included offenses of the assault charges.
The Practice Book Section 70-9 (a) presumption in favor of
coverage by cameras and electronic media does not apply to the
case above.
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STATE v. ELIZABETH TURNER, SC 20360
Judicial District of Waterbury at G.A. 4
Criminal; Whether Appellate Court Properly Upheld Defendant’s Conviction of Robbery and Felony Murder Based on Legally
Invalid but Factually Supported Theory for Conviction. The
defendant and her husband were homeless when Donna Bouffard invited
them to live with her. Although the defendant and her husband were initially close with Bouffard, their relationship eventually deteriorated.
On June 28, 2012, the defendant directed her husband to lie to Bouffard
by telling her that the defendant was in jail and that he needed $50
for bail. Bouffard gave the money to the defendant’s husband, and he
and the defendant left Bouffard’s house to buy drugs. The defendant
directed her husband to return to Bouffard’s house and repeat the
ruse, with the defendant’s husband telling Bouffard that he needed an
additional $50 because the bail amount was actually $100. Bouffard
gave the additional money to the defendant’s husband. The defendant’s
husband left, and when he and the defendant returned to Bouffard’s
house several hours later, he stabbed Bouffard and her son, Michael
Perkins, to death. In the following days, the defendant and her husband
took and sold property owned by the victims and spent the proceeds.
The defendant was subsequently arrested and charged with, inter alia,
felony murder and multiple larceny crimes, including robbery in the
first degree. She was found guilty after a jury trial and sentenced to
sixty years of incarceration. The defendant appealed and claimed that
the trial court improperly allowed the jury to base its guilty verdict on
a legally invalid but factually supported theory by instructing it in a
manner that allowed it to conclude that a completed larceny by false
pretenses, i.e., the bail scheme, could be the predicate felony for robbery and felony murder. The defendant argued that the larceny by false
pretenses accomplished by the bail scheme could not have provided
the basis for the robbery or felony murder charges because it ended
prior to the murders and had not been accompanied by force, which
is an element of robbery. The Appellate Court (190 Conn. App. 693)
observed that the trial court’s charge included, as an example of larceny, three references to larceny by false pretenses, as well as a definition of false pretenses. It concurred with the state that the defendant’s
claim went to whether the jury instructions were factually unsupported, not whether they were legally invalid, and noted in support
thereof that force theoretically could be used in a larceny by false pretenses in order to retain the property immediately after the taking.
The Appellate Court then agreed with the defendant that the larceny
by false pretenses accomplished by the bail scheme was complete
before the murders and thus should not have been referenced in the
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trial court’s charge. Nonetheless, it concluded that the trial court’s error
was harmless where there was a factually supported basis for the felony
murder and robbery convictions, specifically, evidence pertaining to
the larcenies committed after the murders and supporting the theory
that the defendant and her husband had planned the murders to take
and sell the victims’ property. The Appellate Court accordingly affirmed
the judgment of conviction. The defendant has been granted certification to appeal, and the Supreme Court will decide whether the Appellate Court properly upheld the defendant’s conviction of robbery and
felony murder based on a legally invalid but factually supported theory
for the conviction.
MICHAEL ABEL et al. v. CELESTE M. JOHNSON, SC 20436
Judicial District of Stamford-Norwalk at Stamford
Property; Restrictive Covenants; Whether ‘‘Subject to’’ Language in Deeds Only Provides Notice of Prior Restrictions or
Effectively Creates New Obligations on Grantees and Their Successors; Whether Plaintiffs Lacked Standing to Enforce Restrictive Covenant in Original Deed That Limited Use of Defendant’s
Property for Residential Purposes Only. The plaintiff subdivision
property owners brought this action seeking, inter alia, to enjoin the
defendant abutting property owner from violating a restrictive covenant that limited the use of her property to residential purposes only.
The restrictive covenant was contained in a 1956 deed that conveyed
the land from the original grantors to a housing developer, Empire
Estates, Inc. (Empire). Empire later subdivided the property and conveyed two of the lots to the parties’ predecessors in title. The deeds
conveying those lots provided that the lots were ‘‘subject to’’ to the
restrictive covenants contained in the 1956 deed. At trial, the defendant
admitted to operating a landscaping business from her property. The
trial court found that the plaintiffs had standing to enforce the residential-use restrictive covenant because the parties’ properties were part
of a ‘‘common scheme of development’’ and both parties’ deeds contained the restrictive covenant. The trial court rendered judgment in
favor of the plaintiffs and awarded them injunctive relief. On appeal,
the defendant claimed that the trial court improperly determined that
the plaintiffs had standing to enforce the residential-use restrictive covenant in the 1956 deed, and the Appellate Court (194 Conn. App. 120)
agreed. The court observed that the restrictive covenants contained
in the 1956 deed were expressly intended to inure to the benefit of the
remaining land of the original grantors, and there was no language in
the deed that suggested that the restrictive covenants were intended
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to benefit the original or subsequent grantees of the 1956 deed, such
as the plaintiffs. Thus, the court ruled that the plaintiffs lacked standing
to enforce the residential-use restrictive covenant in the deed because
there was no allegation or evidence that the plaintiffs were the original
grantors of the 1956 deed or their successors in interest. In addition,
the court rejected the plaintiffs’ argument that Empire intended to
create a common scheme of development maintaining the restriction
that only residential uses were allowed because Empire conveyed the
lots in the subdivision ‘‘subject to’’ the restrictive covenants contained
in the 1956 deed from the original grantors to Empire. The court stated
that, regardless of Empire’s intent, it was undisputed that (1) the
residential-use restrictive covenant expressly inured to the benefit of
the original grantors and (2) Empire failed to include the residential-use
restrictive covenant in the declaration of restrictions that was incorporated by reference in the parties’ deeds. Accordingly, the court reversed
the judgment to the extent that the trial court enforced the residentialuse restrictive covenant contained in the 1956 deed and vacated that
court’s orders of injunctive relief related to that covenant. The plaintiffs
were granted certification to appeal, and the Supreme Court will decide
(1) whether the ‘‘subject to’’ language in the deeds only provides notice
of prior restrictions or has the substantive effect of creating new obligations on the grantees and their successors and (2) whether the Appellate Court correctly determined that the plaintiffs lacked standing to
enforce the restrictive covenant in the original deed that limited the
use of the defendant’s property for residential purposes only.
KARL KLASS v. LIBERTY MUTUAL INSURANCE
COMPANY, SC 20451
Judicial District of Ansonia-Milford
Insurance; Loss Appraisal Clause; Whether Trial Court
Erred in Granting Insured’s Application to Compel Appraisal
Where Insurer Argued that Coverage and Statutory Interpretation Issues Require Judicial Resolution Prior to Commencement
of Loss Appraisal Proceedings. The plaintiff submitted a claim to
the defendant insurer under his homeowner’s insurance policy for
wind damage to the roof of his home. An inspection by the defendant’s
representative revealed that the rear slopes of the roof had been damaged, and the defendant issued a report estimating the cost for repairing
the roof to be $5,152.89. The plaintiff, however, provided the defendant
an estimate of $8,061.93 from his contractor for replacing the front
and rear slopes of the roof, claiming that the replacement of both
slopes of the roof was necessary. The defendant denied coverage for
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the front slopes of the roof and also rejected the plaintiff’s appraisal
demand on the ground that the issue of whether the entire roof had
to be replaced was an issue of coverage and not a dispute over the
amount of loss, citing General Statues § 38a-316e (a). That statute is
commonly referred to as the ‘‘matching statute’’ and provides in relevant part: ‘‘When a covered loss for real property requires the replacement of an item or items and the replacement item or items do not
match adjacent items in quality, color or size, the insurer shall replace
all such items with material of like kind and quality so as to conform
to a reasonably uniform appearance.’’ The plaintiff thereafter filed an
application to compel appraisal under the policy’s loss appraisal clause,
which provides that, in the event of a dispute over the amount of loss,
each party will choose a competent appraiser, and if the appraisers are
unable to agree on the amount of loss, the appraisers will submit their
differences to a mutually chosen umpire. The trial court initially denied
the application, and the plaintiff filed a motion to reargue. In that motion,
the plaintiff noted that, in Giulietti v. Connecticut Ins. Placement
Facility, 205 Conn. 424, 431-432 (1987), the Supreme Court rejected
an insurer’s contention that the denial of coverage provides a valid
basis for refusing to comply with an insured’s demand for appraisal
under the policy’s loss appraisal clause. After reargument, the trial
court granted the plaintiff’s application, stating that ‘‘[d]isputes regarding coverage do not preclude appraisal even where there is a total
denial of coverage.’’ The defendant appeals, claiming that the trial court
erred in granting the plaintiff’s application to compel appraisal before
the issues of coverage and/or statutory interpretation concerning the
claimed loss were judicially resolved. In support thereof, the defendant
contends that judicial interpretation of § 38a-316e (a) prior to the commencement of the appraisal process is imperative for the fair resolution
of the coverage issues under the policy and that the interpretation and
construction of statutory and insurance policy provisions are purely
legal issues that can only be decided by the courts and cannot be determined by an appraiser. The defendant also claims that the trial court
erred in granting the plaintiff’s motion to reargue and that the Supreme
Court should adopt the rationale of certain trial court decisions in
interpreting and applying § 38a-316e (a) to the facts of the present case.
STATE v. DOUGLAS C., SC 20456
Judicial District of New London
Criminal; Jury Instructions; Whether Appellate Court Properly Upheld Trial Court’s Denial of Defendant’s Request for
Special Unanimity Instruction on Ground That Instruction is
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Required Only When Defendant Has Been Charged with Violating Multiple Subsections or Multiple Elements of Statute. The
defendant was convicted after a jury trial of five counts of the crime
of risk of injury to a child under the same statutory subdivision—
subdivision (2) of subsection (a) of General Statutes § 53-21. The
defendant’s conviction stemmed from his alleged sexual abuse of five
victims on various dates while they were under the age of sixteen.
The minor victims were often in the presence of the defendant in his
home, where the defendant had contact with their intimate parts on
multiple occasions. The defendant appealed from his conviction, claiming that he was deprived of his constitutional right to a unanimous
jury verdict because the trial court improperly denied his request for
a specific unanimity instruction as to four of the five counts. The unanimity requirement theorizes that a jury cannot be deemed to be unanimous if it applies inconsistent factual conclusions to alternative theories of criminal liability and therefore mandates that the jury agree on
the factual basis of the offense. Here, the defendant contended that,
in the absence of a specific unanimity instruction, the jury may not have
been unanimous as to the occasion on which the defendant had contact
with the intimate parts of each victim because the state had presented
evidence at trial that the defendant had contact with each victim’s
intimate parts on multiple occasions. Relying on State v. Mancinone,
15 Conn. App. 251, cert. denied, 209 Conn. 818 (1988), cert. denied,
489 U.S. 1017 (1989), the Appellate Court (195 Conn. App. 728) rejected
the defendant’s jury unanimity claim. The court noted that a specific
unanimity instruction may be required in cases where multiple factual
allegations contained in a particular count amount to the defendant
having violated multiple statutory subsections, subdivisions or elements
of the charged offense. The court, however, explained that such an instruction is not required in cases, such as the present case, where the state
charges the defendant with having violated a single statutory subdivision one time and proffers evidence at trial that amounts to the
defendant having violated that single statutory subdivision on multiple occasions. Further, contrary to the defendant’s position, the court
concluded that there was no requirement for the jury to be unanimous
as to the specific occasion on which the prohibited conduct occurred.
Accordingly, the Appellate Court affirmed the trial court’s judgment.
The defendant was granted certification to appeal, and the Supreme
Court will decide whether the Appellate Court properly upheld the
trial court’s denial of the defendant’s request for a specific unanimity
charge and correctly concluded that, under State v. Mancinone, a specific unanimity charge is required only when the defendant has been
charged with violating multiple subsections or multiple ‘‘statutory elements’’ of a statute.
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The Practice Book Section 70-9 (a) presumption in favor of
coverage by cameras and electronic media does not apply to the
case above.

DEAN HOLLIDAY v. COMMISSIONER OF CORRECTION, SC 20460
Judicial District of Tolland
Habeas; Whether Appellate Court Properly Affirmed Habeas
Court’s Sua Sponte Dismissal of Habeas Petition under Practice
Book § 23-29 Without Providing Notice and an Opportunity to
be Heard. The petitioner was convicted of multiple robbery crimes
in 2002. In 2011, newly enacted legislation provided in relevant part
that prisoners convicted of violent crimes, such as the petitioner, could
advance their parole eligibility dates by earning risk reduction credits
for good behavior. This provision was subsequently eliminated by statutory amendment in 2013. In 2014, the petitioner filed a petition for
a writ of habeas corpus, alleging that the 2013 legislative change violated the ex post facto, equal protection, and due process provisions
of the federal constitution by revoking risk reduction credits he had
earned pursuant to the 2011 legislative enactment. The habeas court
dismissed the petition on its own motion under Practice Book § 23-29
(1), which provides in relevant part: ‘‘The judicial authority may, at
any time, upon its own motion . . . dismiss the petition . . . if it determines that . . . the court lacks jurisdiction.’’ In its order, the habeas
court cited to case law involving nearly identical factual and legal
issues in which the Appellate Court concluded that the petitioner had
failed to state a colorable ex post facto claim and had no liberty interest
in parole eligibility, such that the habeas court lacked jurisdiction over
his petition. The petitioner here thereafter appealed, and the Appellate
Court (184 Conn. App. 228) affirmed the habeas court’s judgment of
dismissal. The Appellate Court disagreed with the petitioner that the
habeas court had erred in dismissing his petition for lack of jurisdiction,
noting the binding authority that governed his claims. The Appellate
Court also rejected the petitioner’s claim that the habeas court erred
in dismissing his petition on its own motion under § 23-29 without
notice and an opportunity to be heard. The Appellate Court observed
that § 23-29 expressly allows a habeas court to dismiss a habeas petition on its own motion, in contrast to Practice Book § 23-40 and its
provision in relevant part that a petitioner ‘‘shall have the right to be
present at any evidentiary hearing and at any hearing . . . on a question of law which may be dispositive of the case.’’ The Appellate Court
also noted past precedent indicating that dismissal under § 23-29 without holding a hearing is appropriate when the habeas court can deter-
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mine from its review of the petition that the petitioner has failed
to allege sufficient facts to establish jurisdiction. Applying the plain
language of the rule and the aforementioned precedent here, the Appellate Court concluded in relevant part: ‘‘In light of binding precedent
establishing the habeas court’s lack of subject matter jurisdiction . . .
the habeas court was not obligated to grant the petitioner a hearing
before dismissing the petition.’’ The Appellate Court accordingly affirmed
the habeas court’s judgment of dismissal. The petitioner has been granted
certification to appeal, and the Supreme Court will decide whether the
Appellate Court properly affirmed the habeas court’s sua sponte dismissal of the habeas petition under Practice Book § 23-29 prior to the
appointment of counsel for the self-represented petitioner and without
providing the petitioner with notice and an opportunity to be heard.
STATE v. JERMAIN RICHARDS, SC 20490
Judicial District of Fairfield
Criminal; Murder; Sufficiency of Evidence; Whether Appellate Court Correctly Concluded that Evidence Adduced at
Defendant’s Trial Was Sufficient to Support His Conviction of
Murder. The defendant was involved in a relationship with the victim,
who was a student at Eastern Connecticut State University. The victim
was last seen on April 20, 2013, with the defendant at 2:15 p.m., and
her cell phone stopped making and receiving any form of communication after 4 p.m. In the following days, after the victim failed to attend
her classes and respond to various communications, ECSU commenced
a missing persons investigation with state police assistance. The defendant became a person of interest after the police learned that he was
the last person to have been seen with the victim. The police became
increasingly suspicious of the defendant’s involvement in the victim’s
disappearance as they learned more about the nature of the defendant
and victim’s relationship. Specifically, the police learned that the defendant was controlling towards the victim, that he stalked her and tracked
her whereabouts, and that, shortly before her disappearance, he became
increasingly violent towards her, including an incident in which he
choked her and she represented to her sister thereafter that she no
longer wished to be in a relationship with him. Additional information
obtained during the investigation led to the defendant’s arrest. Such
information included the discovery of human remains containing the
victim’s DNA approximately 1.5 miles from the defendant’s Bridgeport
residence; the defendant’s status as a licensed nurse and the determination by medical examiners that the remains were removed postmortem
with a sharp instrument; cellular site location information indicating
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that the victim’s cell phone last connected to a tower near the defendant’s Bridgeport residence; a search and seizure of the defendant’s
car, which revealed that it had been recently detailed; and searches
of the defendant’s Ansonia and Bridgeport residences, which revealed
that parts of the bathroom at the Ansonia residence had been removed
and that some of the victim’s personal effects had been found in a trash
bag at the Bridgeport residence. The defendant was charged with murder and pleaded not guilty. His first two trials resulted in hung juries
and therefore mistrials. He was found guilty, however, after his third
jury trial. The defendant appealed from his conviction and claimed
that the state failed to prove (1) the manner, means, place, cause, and
time of death and (2) that he committed any criminal acts or intended
to commit such acts. The Appellate Court (196 Conn. App 387) disagreed. It noted that, under General Statutes § 53a-54a, ‘‘a person is
guilty of murder when, with intent to cause the death of another person, he causes the death of such person.’’ It then determined that there
was sufficient circumstantial evidence, given its nature and scope, for
the jury to reasonably infer that the defendant intended to cause the
victim’s death and that he caused her death, despite the defendant’s
assertions that the state had failed to prove the specific cause and
manner of death. The Appellate Court accordingly affirmed the defendant’s conviction. The defendant has been granted certification to appeal,
and the Supreme Court will decide whether the Appellate Court correctly concluded that the evidence adduced at the defendant’s trial
was sufficient to support his conviction of murder.
KELLY SERVICES, INC. v. THE SENIOR NETWORK,
INC., SC 20548
Judicial District of Stamford-Norwalk at Stamford
Breach of Contract; Offer of Compromise Interest; Whether
Trial Court Properly Awarded Postjudgment Offer of Compromise Interest. The plaintiff is a staffing agency that provides employees for temporary work. The plaintiff entered into an agreement with
the defendant to provide employees for purposes of handing out Medicare brochures. After all of the work was completed, the plaintiff submitted an invoice to the defendant and, following an e-mail exchange
between the parties, they agreed on May 19, 2015, that the plaintiff’s
invoice for $113,955.56 reflected the final amount due under the contract. The defendant, however, failed to pay that final invoice, and the
plaintiff commenced this action to collect the outstanding amount. On
March 15, 2018, pursuant to General Statutes § 52-192a, the plaintiff
filed an offer of compromise to settle this action for $113,955.56, which
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the defendant did not accept. Following trial, the court awarded the
plaintiff $113,955.56 in damages on December 2, 2019, after finding
that there had been an accord and satisfaction under the parties’ agreement. For the wrongful detention of those funds, the court awarded
8 percent interest on that amount to run from May 19, 2015, until the
judgment is satisfied. The trial court also found that the plaintiff’s offer
of compromise was equal to the amount recovered and, therefore, under
§ 52-192a it awarded the plaintiff $350 in attorney’s fees and offer of
compromise interest at a rate of 8 percent. The court ordered that the
offer of compromise interest would accrue from the date of the offer,
March 15, 2018, until the judgment is satisfied. The court acknowledged
that, in light of the overlapping interest awards, interest would be
accruing at 16 percent at times, including postjudgment, but that it
was exercising its discretion to award interest at that rate. It reasoned
that the period of 16 percent interest was equitable in light of the
parties’ accord and satisfaction and because the defendant had drafted
the parties’ agreement, which provided that only the defendant was
entitled to attorney’s fees if it prevailed. The defendant moved for
reargument on the ground that, under § 52-192a, offer of compromise
interest runs only until the time of judgment. The defendant also sought
reargument on the ground that the parties’ contract, including the
attorney’s fees provision, was not drafted by the defendant but, rather,
was based on a template drafted by the plaintiff. The trial court denied
the motion to reargue, the defendant appealed to the Appellate Court,
and the Supreme Court transferred the appeal to itself. On appeal, the
defendant claims that the trial court misinterpreted § 52-192a and, consequently, improperly ordered that the offer of compromise interest
continue to accrue until the judgment is satisfied. According to the
defendant, the statute directs that offer of compromise interest shall
accrue from the date of the offer until the date that the court renders
judgment and, at that time, the court should calculate the amount of
the offer of compromise interest and add that amount to the judgment.
As a result, the defendant claims that the trial court here erred by
ordering that the offer of compromise interest continue to accrue postjudgment.
JOHN TILLMAN et al. v. PLANNING AND ZONING COMMISSION
OF THE CITY OF SHELTON et al., SC 20549
Judicial District of Hartford
Zoning; Planned Development Districts; Whether General
Statutes § 8-2 Authorized Portion of Shelton Zoning Regulations
Permitting Adoption of Planned Development Districts; Whether
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Planned Development District Violates Uniformity Requirement
under § 8-2; Whether Planned Development District Unlawfully
Established Subdivision of Land. The defendant Shelter Ridge Associates LLC (Shelter Ridge) filed an application pursuant to § 34 of the
Shelton zoning regulations for approval of initial concept development
plans and a planned development district zone change for approximately 121 acres of vacant land in Shelton. Shelter Ridge sought a
zone change to accommodate a mixed-use development that would
be divided into five separate development areas consisting of retail
stores, commercial offices, food services and residential apartments.
The defendant planning and zoning commission of the city of Shelton
(commission) approved the application, amending the zoning regulations and map to designate the property as a planned development
district. The plaintiffs, who own abutting property, appealed the commission’s decision to the Superior Court, claiming that General Statutes
§ 8-2, which confers authority on municipalities to regulate land usage
through zoning, does not authorize the adoption of planned development districts and that, even if authorized by statute, the planned development district here violates the uniformity requirement under § 8-2
because it does not establish uniform standards for permitted uses and
structures within the same zoning district. The plaintiffs also claimed
that the commission, by approving the planned development district
consisting of five separate development areas, unlawfully established
a subdivision. The trial court rejected the plaintiffs’ claims and dismissed
the appeal, relying on Campion v. Board of Aldermen, 278 Conn. 500
(2006), wherein the Supreme Court held that the enabling authority
for the city of New Haven to adopt and administer zoning regulations
authorized the adoption of planned development districts. Although
New Haven’s zoning authority is derived from a 1925 special act that
is only applicable to New Haven, the trial court applied the Campion
court’s analysis to the language of § 8-2 and determined that the statute,
like the special act, authorizes zoning authorities to adopt planned
development districts. In addition, the court found that the planned
development district satisfied the uniformity requirement under § 8-2
because it incorporates characteristics that are consistent with the
new regulations such that it is uniform within itself. Finally, the court
concluded that the inclusion of separate development areas within the
planned development district did not create an unauthorized subdivision. The plaintiffs appealed to the Appellate Court, and the Supreme
Court thereafter transferred the appeal to itself. The plaintiffs claim
that the trial court erred in (1) relying on Campion in determining that
the commission had the statutory authority to approve planned development districts because Campion did not involve § 8-2, (2) finding
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that the planned development district satisfied the uniformity requirement of § 8-2, and (3) failing to find that commission’s decision effected
an unlawful subdivision in violation of the Shelton zoning and subdivision regulations.
The summaries appearing here are not intended to represent a comprehensive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.
Jessie Opinion
Chief Staff Attorney
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NOTICE OF CONNECTICUT STATE AGENCIES
State of Connecticut
Department of Public Health
Notice of Hearing
The Department of Public Health will hold a hearing on February 16, 2021, for
the purpose of issuing a declaratory ruling.
The subject of the declaratory ruling is as follows:
1 Whether the capacity of a subsurface sewage disposal system (‘‘SSDS’’)
proposed by Aaron Manor Nursing & Rehabilitation Center (which facility
is located at 3 South Wig Hill Road, Chester, Connecticut) exceeds 7,500
gallons per day depriving DPH of jurisdiction?
2 Whether the SSDS proposed by Aaron Manor is a ‘‘repair’’ of an existing
system; rather, than a replacement and construction of a new SSDS, requiring compliance with § 19-13-B103a et seq. of the Regulations of Connecticut State Agencies and the Technical Standards?
3 Whether the SSDS proposed by Aaron Manor is in an ‘‘area of special
concern’’ as specified in, and does not comply with, § 19-13-B103d(e) et
seq. of the Regulations of Connecticut State Agencies and the Technical
Standards?
The hearing will be held by video conference, commencing at 9:30 a.m. The
details for connecting to the hearing will be provided 3-5 days prior to the hearing
by contacting the Department of Public Health, Public Health Hearing Office at
phho.dph@ct.gov and will posted to the Public Health Hearing Office’s Administrative Hearing Calendar at https://portal.ct.gov/DPH/Public-Health-Hearing-Office/
Public-Health-Hearing-Office-Home/Legal-Office-Public-Health-Hearing-OfficeAdministrative-Hearings-Calendar
The Department of Public Health (‘‘the Department’’) has prepared this notice
in accordance with the Uniform Administrative Procedure Act (‘‘UAPA’’), Connecticut General Statute § 4-166 et seq., and specifically Conn. Gen. Stat. § 4-176.
By law, a declaratory ruling constitutes a statement of agency law which is binding
upon those who participate in the hearing and may also be utilized by the Department
of Public Health, on a case by case basis, in future proceedings before it.
January 26, 2020

Stacy Schulman, Esq.
Hearing Officer
Department of Public Health
Legal Office / Public Health Hearing
Office
410 Capitol Avenue, MS# 13PHO
PO Box 340308
Hartford, CT 06134-0308
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Department of Social Services
Notice of Proposed Medicaid State Plan Amendment (SPA)
SPA 21-K: Private Psychiatric Hospital Reimbursement
for Inpatient Services
The State of Connecticut Department of Social Services (DSS) proposes to submit
the following Medicaid State Plan Amendment (SPA) to the Centers for Medicare &
Medicaid Services (CMS) within the U.S. Department of Health and Human Services (HHS).
Changes to Medicaid State Plan
Effective on or after March 4, 2021, SPA 21-K will amend Attachment 4.19-A
of the Medicaid State Plan to specify the reimbursement methodology for inpatient
services provided by newly licensed private psychiatric hospitals. The reason for
this SPA is to set forth a payment methodology for newly licensed private psychiatric
hospitals that is not currently set forth in the state plan.
Specifically, the per diem rates for a newly licensed private psychiatric hospital
will temporarily be the lower of: (1) the hospital’s budgeted cost per day based on
available data at the time of licensure or (2) $814.65 for adult days 1–29 and $829.96
for child acute days, with the adult days 30+ and child discharge delay day rates
set at 85% of the respective adult and child rates.
After such hospital files its first Medicare cost report as a psychiatric hospital,
its per diem rates will be calculated at the lower of: (A) 75% of cost per day from
the Medicare cost report (as detailed below) for adult days 1–29 and acute child
days with the adult days 30+ and child discharge delay day rates set at 85% of the
respective adult and child rates or (B) the temporary amounts set forth in (2) above.
Cost per day is calculated as the sum of hospital inpatient routine and ancillary
service costs from worksheet B, part I, column 26 and provider-based physician
costs from worksheet A-8-2, column 4, divided by total days from worksheet S-3,
part I, column 8. Such rates shall be effective for dates of service on or after the
first day of the second month following the due date of the hospital’s first Medicare
cost report as a psychiatric hospital. For example, the rates calculated using a cost
report due February 28th will be effective April 1st of the same year.
Fiscal Impact
DSS estimates that this SPA will decrease annual aggregate expenditures by
approximately $6,000 in State Fiscal Year (SFY) 2021 and $19,000 in SFY 2022.
Compliance with Federal Access Regulations
In accordance with federal regulations at 42 C.F.R. §§ 447.203 and 447.204, DSS
is required to ensure that there is sufficient access to Medicaid services, including
services where payment rates are proposed to be reduced or where payment rates
or methodologies are being restructured in a manner that may affect access to services. As described above, this SPA is making changes to specify a reimbursement
methodology for inpatient services provided by newly licensed private psychiatric
hospitals and to avoid reimbursing in excess of budgeted or calculated cost, as applicable.
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Those federal regulations also require DSS to have ongoing mechanisms for
Medicaid members, providers, other stakeholders, and the public to provide DSS
with feedback about access. In addition to other available procedures, anyone may
send DSS comments about the potential impact of this SPA on access to inpatient
services provided by private psychiatric hospitals as part of the public comment
process for this SPA. Contact information and the deadline for submitting public
comments are listed below.
Obtaining SPA Language and Submitting Comments
This SPA is posted on the DSS web site at this link: http://portal.ct.gov/dss. Scroll
down to the bottom of the webpage and click on ‘‘Publications’’ and then click on
‘‘Updates.’’ Then click on ‘‘Medicaid State Plan Amendments’’. The proposed SPA
may also be obtained at any DSS field office or the Town of Vernon Social Services
Department, or upon request from DSS (see below).
To request a copy of the SPA from DSS or to send comments about the SPA,
please email: Public.Comment.DSS@ct.gov or write to: Medical Policy Unit, Department of Social Services, 55 Farmington Avenue, 9th Floor, Hartford, CT 06105
(Phone: 860-424-5067). Please reference ‘‘SPA 21-K: Private Psychiatric Hospital
Reimbursement for Inpatient Services’’.
Anyone may send DSS written comments about the SPA. Written comments must
be received by DSS at the above contact information no later than March 4, 2021.
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DEPARTMENT OF SOCIAL SERVICES
Notice of Proposed Medicaid and Children’s Health Insurance Program
Substance Use Disorder Demonstration Waiver
Pursuant to Section 1115 of the Social Security Act
The State of Connecticut Department of Social Services (DSS) proposes to submit
the following Medicaid and Children’s Health Insurance Program (CHIP) Substance
Use Disorder (SUD) Demonstration Waiver Pursuant to Section 1115 of the Social
Security Act to the Centers for Medicare & Medicaid Services (CMS) within the U.S.
Department of Health and Human Services (HHS). Note: For more information, see
below and DSS website at this link: https://portal.ct.gov/DSS/Health-And-Home-Care/
Substance-Use-Disorder-Demonstration-Project. Public comment and public hearing information are at the bottom of this notice.
Description of Demonstration Waiver
Pursuant to section 17b-8 of the Connecticut General Statutes and 42 C.F.R.
§ 431.408, DSS provides notice that it intends to submit to CMS a SUD Demonstration Waiver pursuant to Section 1115 of the Social Security Act for Connecticut’s
Medicaid Program and CHIP (Demonstration). This Demonstration is the result of a
collaborative effort among various state agencies and other partners, including the
three partner state agencies of the Connecticut Behavioral Health Partnership
(CTBHP): DSS, Connecticut’s single state agency for Medicaid and CHIP; the
Department of Children and Families (DCF), the lead state agency for children’s
behavioral health; and the Department of Mental Health and Addiction Services
(DMHAS), the single state agency for adult behavioral health. Connecticut’s Medical
Assistance Program (CMAP) includes the state’s Medicaid program and CHIP.
The Demonstration is intended to be effective on or after July 1, 2021 upon CMS
approval and is a comprehensive project to enhance the state’s SUD service system
in accordance with federal guidance. Once approved, the Demonstration will enable
federal financial participation (FFP) Medicaid and CHIP matching funds for individuals receiving SUD services residing in Institutions for Mental Diseases (IMDs)
that would ordinarily not be covered under federal law. In accordance with CMS
guidance, this Demonstration will ensure a complete American Society of Addiction
Medicine (ASAM) levels of care (LOCs) service array is available as part of an
essential continuum of care for Medicaid enrolled individuals with opioid use disorder (OUD) and other SUDs.
This Demonstration implements CMS guidance for SUD 1115 demonstration
waivers, set forth in CMS State Medicaid Director Letter (SMD) # 17-003, Strategies
to Address the Opioid Epidemic, posted on the CMS website at this link: https://
www.medicaid.gov/federal-policy-guidance/downloads/smd17003.pdf. Additional
information about SUD 1115 demonstrations, including a list of other states that have
already established a SUD 1115 demonstration, is posted to the CMS website at this
link:
https://www.medicaid.gov/medicaid/section-1115-demonstrations/1115-substance-usedisorder-demonstrations/section-1115-demonstrations-substance-use-disorders-seriousmental-illness-and-serious-emotional-disturbance/index.html.
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(A) The program description, goals, and objectives to be implemented or
extended under the demonstration project, including a description of the current or new beneficiaries who will be impacted by the demonstration.
Program Description, Including Affected CMAP Members
CMAP enrollment is not expected to change as a result of this Demonstration.
As detailed above, the Demonstration will enable CMAP coverage for individuals
with SUD who are residing in IMDs for which coverage would otherwise be
prohibited under federal law. This Demonstration will also ensure enhancements in
the SUD service system to provide a full continuum of care in accordance with the
latest version of ASAM LOCs.
Goals/Objectives
The Demonstration includes the following goals, all of which are designed to
improve services and quality of life for CMAP members with SUD.
1. Increased rates of identification, initiation and engagement in treatment for OUD
and other SUDs;
2. Increased adherence to and retention in treatment for OUD and other SUDs;
3. Reductions in overdose deaths, particularly those due to opioids;
4. Reduced utilization of hospital emergency departments (EDs) and inpatient hospital settings for OUD and other SUD treatment where the utilization is preventable
or medically inappropriate through improved access to other continuum of care
services;
5. Fewer readmissions to the same or higher level of care where the readmission is
preventable or medically inappropriate for OUD and other SUDs; and
6. Improved access to care for physical health conditions among beneficiaries with
OUD or other SUDs.
(B) To the extent applicable, the proposed health care delivery system and
the eligibility requirements, benefit coverage and cost sharing (premiums, copayments, and deductibles) required of individuals that will be impacted by
the demonstration, and how such provisions vary from the State’s current
program features.
This Demonstration will not change the underlying program; in particular, it will
not change the current CMAP fee-for-service delivery system, eligibility requirements,
covered services, or cost-sharing. Connecticut’s Medicaid program currently does
not include any cost-sharing. Connecticut’s CHIP includes specified cost-sharing for
certain services.
The Demonstration will not change covered benefits, except that it will enable
FFP to the state for individuals with SUD residing in IMDs. Separately, DSS intends
to submit a Medicaid State Plan Amendment (SPA) in the future (for which public
notice will be published when the draft SPA has been developed) to enable full
implementation of this Demonstration to cover residential and inpatient treatment,
as well as all levels of withdrawal management (ASAM levels 1 WM, 2-WM, 3.1,
3.2-WM, 3.3, 3.5, 3.7, 3.7 WM, 4).
(C) An estimate of the expected increase or decrease in annual enrollment,
and in annual aggregate expenditures, including historic enrollment or budgetary data, if applicable. This includes a financial analysis of any changes to the
demonstration requested by the State in its extension request.
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This Demonstration is not anticipated to change annual CMAP enrollment because
this Demonstration does not change CMAP eligibility requirements. This Demonstration is not expected to change to annual aggregate Medicaid and CHIP expenditures
because it will comply with federal budget neutrality requirements for SUD 1115
demonstration waivers. Utilization of Medicaid State Plan covered services for individuals who receive SUD treatment services in an IMD will be authorized only if
DSS or its designee, determines the admission to a residential setting is medically
necessary, which includes consideration of consistency with ASAM placement criteria and all other applicable requirements. Changes in Medicaid State Plan covered
services and reimbursement will be set forth in a separate SPA, as noted above, and
any fiscal impact of those changes will be part of that SPA, not this Demonstration.
Federal law in section 1115 requires the Demonstration to be budget-neutral to
the federal government. In SMD # 18-009, Budget Neutrality Policies for Section
1115(a) Medicaid Demonstration Projects, posted on the CMS website at this link:
https://www.medicaid.gov/federal-policy-guidance/downloads/smd18009.pdf,
CMS set forth budget neutrality guidance for section 1115 demonstration waivers.
CMS notes in SMD # 18-009 (p. 6) that it has approved Medicaid payments for
services to individuals residing in an IMD primarily to receive treatment for SUD,
which would otherwise be coverable by Medicaid but for the federal law exclusion
on Medicaid coverage for services in an IMD, as hypothetical expenditures. CMS
applies hypothetical expenditures to a budget neutrality test in which with-waiver
and without-waiver costs are treated as the same, which means that that the state
is not required to account for separate savings to offset costs that would already be
federally coverable under Medicaid but for the IMD exclusion.
DSS anticipates that federal budget neutrality for this Demonstration will be
determined using per-member per-month (PMPM) CMAP expenditures for SUD
IMD services for the following Medicaid Eligibility Groups (MEGs) within CMAP:
HUSKY A (children and caretaker adult coverage groups), HUSKY B (CHIP),
HUSKY C (aged, blind and disabled coverage groups), and HUSKY D (low-income
adult Medicaid expansion coverage groups).
(D) The hypothesis and evaluation parameters of the demonstration.
The Demonstration will evaluate whether the CMAP SUD treatment system is
more effective through a provision of a complete coordinated continuum of care
using ASAM placement criteria and standards, including SUD residential treatment
services. Through a contract with an independent contractor, the state will conduct an
independent evaluation to measure and monitor the outcomes of the Demonstration
in accordance with CMS guidance, focusing on the key goals and milestones of the
Demonstration. The researchers will assess the impact of providing the full continuum of SUD treatment services, particularly residential treatment, on hospital ED
utilization, inpatient hospital utilization and readmission rates.
(E) The specific waiver and expenditure authorities that the State believes
to be necessary to authorize the demonstration.
The specific waiver and expenditure authorities necessary to implement this
demonstration are those that allow for the state to receive Medicaid and CHIP FFP
for otherwise covered services furnished to otherwise eligible individuals, who are
receiving treatment and withdrawal management services for SUDs in an IMD,
which, absent this waiver, are not coverable in accordance with federal law.
Where the Demonstration is Posted
The Demonstration and related materials, including the Demonstration Waiver Application, Implementation Plan, and Budget Neutrality Summary are posted on the DSS
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website at this link: https://portal.ct.gov/DSS/Health-And-Home-Care/Substance-UseDisorder-Demonstration-Project. The proposed Demonstration and related materials
may also be obtained upon request from DSS (see below), at any DSS field office, or
the Town of Vernon Social Services Department.
Where and When to Submit Written Comments
To send comments about the Demonstration, please email: Public.Comment.
DSS@ct.gov or write to: Department of Social Services, Medical Policy Unit, 55
Farmington Avenue, 9th Floor, Hartford, CT 06105. In any correspondence, please
reference ‘‘SUD 1115 Demonstration Waiver’’. Please also send any other questions
about the Demonstration to this contact information, including requests for a copy
of the Demonstration (and/or related materials).
Anyone may send DSS written comments about the Demonstration. Written comments must be received by DSS at the above contact information no later than
March 5, 2021 (which is more than 30 days after the date of the publication of this
notice in the Connecticut Law Journal). Please note that comments received will
also be posted to the same website referenced above.
Public Hearings
In addition to the opportunity for submitting written comments (see above), DSS
will also seek input from the public on the Demonstration at the following public
hearings, both of which will include opportunities for members of the public to
have an opportunity to provide comments:
1. Public Hearing at a meeting of the Behavioral Health Partnership Oversight
Council on Wednesday, February 10, 2021, from 2:00 to 4:00 p.m., with electronic
link and call-in information to be posted on the DSS website at the link below.
2. Public Hearing before DSS, on Thursday, February 18, 2021, from 10:00 a.m.
to 12:00 p.m., with electronic link and call-in information to be posted on the
DSS website at the link below.
For the latest information on the public hearing date, time, and the link/call-in
information for each public hearing, please go to the DSS website at this link:
https://portal.ct.gov/DSS/Health-And-Home-Care/Substance-Use-Disorder-Demon
stration-Project and please check that website regularly for updates before logging onto the public hearing.
As a result of restrictions and guidelines to protect public health due to the Coronavirus Disease 2019 (COVID-19) pandemic and ongoing state and federal public
health emergency declarations, the public hearings referenced above are being convened only using electronic means, with opportunity for individuals to participate
by electronic device, telephone, or both.
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NOTICE
Notice of Certification as Authorized House Counsel
Upon recommendation of the Bar Examining Committee, in accordance with § 215A of the Connecticut Practice Book, notice is hereby given that the following individuals have been certified by the Superior Court as Authorized House Counsel for
the organization named:
Certified as of November 10, 2020:
Michael Arton

Direct Wines, Inc.

Certified as of December 8, 2020:
Daniel C. Mokrycki

Cyient, Inc.

Certified as of December 11, 2020
Amanda M. Pardee
Natalie J. Ruyle

Square International Services, Inc.
Element Solutions, Inc.

Certified as of December 14, 2020:
Joanne Kang

GE Capital Aviation Services

Certified as of December 15, 2020:
Amie N. Broder

GE Capital

Certified as of December 28, 2020:
Ana Mungo

Cross Ocean Partners Management LC
Hon. Patrick L. Carroll III
Chief Court Administrator

