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DOMINICK BOCCANFUSO ET AL. v.
NADER DAGHOGHI ET AL.
(SC 20397)
Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.*
Syllabus
The plaintiff landlords sought to regain possession of certain real property
from the defendant tenants on the ground of nonpayment of rent. The
parties had executed a commercial lease for the property. The property
previously had been used as an automobile sales and repair facility, but
the defendants intended to operate a retail rug gallery and a restaurant
on the premises. The defendants started making monthly rent payments
but stopped approximately five months later. At that time, the defendants
had not completed their planned renovations to the premises and had not
obtained the certificates of occupancy required to open the businesses.
Meanwhile, without informing the defendants, the plaintiffs had been
remediating the property of certain environmental contamination in
accordance with a stipulated judgment with the Department of Energy
and Environmental Protection. After the defendants failed to pay rent
for three consecutive months, the plaintiffs served them with a notice
to quit, and, when the defendants failed to vacate the premises, the
plaintiffs commenced this summary process action. The defendants
asserted several special defenses, including equitable nonforfeiture. At
trial, two of the defendants testified that the defendants had stopped
paying rent because it was the only way they could stay in business
and to draw the plaintiffs’ attention to their difficulties. The trial court
rendered judgment of possession for the plaintiffs, concluding, inter
alia, that the equitable nonforfeiture defense did not apply because the
defendants had intentionally breached the lease. Specifically, the court
rejected the defendants’ claims that they had a good faith intent to
comply with, and a good faith dispute over the meaning of, the lease. The
court found that the defendants’ alleged concerns about environmental
contamination, which the defendants claimed justified their withholding
of rent, were pretextual, and that the defendants’ nonpayment actually
was motivated by the costs and difficulties arising from the delay in
renovating and occupying the premises. The Appellate Court affirmed
the trial court’s judgment, and the defendants, on the granting of certification, appealed to this court. Held that the trial court did not abuse
its discretion in rejecting the defendant’s equitable nonforfeiture
defense, and, accordingly, the Appellate Court properly affirmed the
trial court’s judgment; because the defendants intentionally withheld
* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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rent on pretextual grounds and in the absence of any good faith dispute
over the terms of the lease, it was within the trial court’s equitable
discretion to determine that the defendants acted wilfully in not paying
rent and to deny them equitable relief from forfeiture of the premises.
Submitted on briefs May 8—officially released September 30, 2020**
Procedural History

Summary process action, brought to the Superior
Court in the judicial district of Stamford-Norwalk, Housing Session at Norwalk, and tried to the court, Rodriguez, J.; judgment for the plaintiffs, from which the defendants appealed to the Appellate Court; thereafter, the
court, Rodriguez, J., issued articulations of its decision;
subsequently, the Appellate Court, Keller, Prescott and
Pellegrino, Js., affirmed the trial court’s judgment, and
the defendants, on the granting of certification, appealed
to this court. Affirmed.
Ryan P. Driscoll filed a brief for the appellants
(defendants).
Matthew B. Woods filed a brief for the appellees
(plaintiffs).
Opinion

ECKER, J. The issue in this certified appeal is whether
the trial court properly rejected the defendants’ claim
that the doctrine of equitable nonforfeiture should have
operated to prevent their eviction in a summary process
action for nonpayment of rent under the terms of a
commercial lease. The defendants, Nader Daghoghi
(Nader), Sassoon Daghoghi (Sassoon), and 940 Post
Road East, LLC, doing business as Savoy Rug Gallery,
appeal from the judgment of the Appellate Court, which
affirmed the trial court’s judgment of possession rendered in favor of the plaintiffs, Dominick Boccanfuso
(Dominick), Crescienzo Boccanfuso, and Boccanfuso
Bros., Inc. (plaintiff corporation). The defendants claim
** September 30, 2020, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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that the Appellate Court improperly affirmed the judgment of the trial court denying the defendants equitable
relief from forfeiture of their tenancy. We affirm the
judgment of the Appellate Court.
I
The following facts1 and procedural history are relevant to this appeal. The plaintiff corporation owns commercial property located at 936-940 Post Road East in
Westport. From 1970 until January 14, 2014, the premises were used as an automotive repair and sales shop.
Two underground storage tanks were located on the
property: a 2000 gallon tank used to store gasoline and
a 330 gallon tank used to store waste oil.
On May 4, 2010, an inspector from the Department
of Energy and Environmental Protection (DEEP)2 conducted a compliance inspection of the 2000 gallon tank.
The inspector found that an automatic tank gauging
system and probes needed to be installed and that ‘‘no
annual cathodic protection test [is] being conducted
on the tank and associated product line piping.’’ The
inspector’s report identified nine ‘‘potential violations’’
of state law on the basis of these findings. On July 15,
2010, the DEEP inspector conducted a ‘‘[f]ollow-up’’
compliance audit during which the inspector informed
the plaintiffs that the cathodic protection of the tank
needed to be tested annually. The inspector’s report
indicated that one of the plaintiffs ‘‘stated [that] he will
call [a] contractor and inform me who[m] he selected
to [test the cathodic protection].’’ On March 3, 2011, a
second DEEP inspector found that the violations had
1
The facts as recited are those stipulated to by the parties, those found
by the court in its original decision or subsequent articulations, or those
the court reasonably could have found.
2
At that time, the department was named the Department of Environmental Protection. Effective July 1, 2011, the legislature established DEEP as
the successor agency to the Department of Environmental Protection. See
Public Acts 2011, No. 11-80, § 1. For ease of reference, we refer to the
department as DEEP.
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not been addressed. The inspector had a conversation
with Dominick, during which Dominick stated that he
would hire a contractor to test the tank and piping for
corrosion protection. The inspector informed Dominick
that the tank was in ‘‘temporary closure status’’ until
it was either brought into compliance or permanently
removed. (Internal quotation marks omitted.) The
inspector cited six ‘‘potential violations’’ on the basis
of his findings.
On April 27, 2011, the plaintiffs hired Absolute Tank
Testing, Inc. (Absolute Tank), to conduct a cathodic
protection test of the 2000 gallon tank. Absolute Tank
subsequently sent a letter to Dominick on May 1, 2011,
advising him that the tank had ‘‘passed’’ the test but
that the lines connected to the tank had ‘‘fail[ed]’’ the
test. Absolute Tank recommended that the plaintiffs
retain a cathodic protection engineer to confirm the
readings and make recommendations accordingly. On
October 31, 2011, Dominick received a second letter
from Absolute Tank advising him that soil samples
taken from the area surrounding the 2000 gallon tank
contained ‘‘detectable concentrations of [Extractable
Total Petroleum Hydrocarbons at] 540 parts per million’’ and that DEEP had been notified.3
In March, 2013, Giuseppe Boccanfuso (Giuseppe),
Dominick’s nephew, removed the 2000 gallon tank.
Afterward, Connecticut Tank Removal, Inc. (Connecticut Tank), conducted soil sampling of the area where
3
Despite these letters and the earlier DEEP inspections of the tank, Dominick testified that he was not aware of any environmental contamination
on the premises at the time the parties signed the lease in November, 2013.
Dominick explained that, after he received the test results from Absolute
Tank, he spoke to an official at DEEP who informed him that the results
were not significant and ‘‘[didn’t] mean a thing in contamination.’’ Dominick
testified that he became aware of the contamination only after DEEP issued
an order to the plaintiffs in July, 2014, to remediate the contamination. The
trial court found that neither the plaintiffs nor the defendants were aware
that the premises contained contaminants ‘‘above action levels’’ prior to a
subsequent order issued by DEEP in July, 2014.
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the tank had been located. The sample ‘‘indicate[d] elevated levels of contaminants . . . .’’ Approximately
one year later, in March or April of 2014, Giuseppe
removed the 330 gallon tank, as well. Giuseppe was not
licensed to remove these tanks, and neither he nor the
plaintiffs notified DEEP of their removal.
Meanwhile, in 2012, the parties began discussing a
potential lease of the premises and the defendants’
intention to operate a retail rug gallery and a Subway
sandwich restaurant thereon. The parties agreed that
the defendants would make significant renovations to
the premises in preparation for operating these businesses. To undertake these renovations, the defendants
were required to obtain building permits and certificates of occupancy for each business. At some point
during the discussions over the proposed lease, Nader
asked Dominick whether any environmental contamination was present on the property. Nader and his
brother Sassoon had experienced environmental issues
in the past with a different property that, like the premises at issue, also had been an automobile repair business, and they wanted to ensure there would be no
similar problems with the leased premises. Dominick
did not inform Nader of the presence of the tanks, the
results of the DEEP inspections, the testing performed
by Absolute Tank, or any potential contamination on
the site.4
Richard H. Girouard, Sr., the property manager for the
plaintiffs, served as the leasing agent for the premises.
Girouard drafted and negotiated the terms of the lease
on behalf of the plaintiffs. In addition, distinct from his
role as the plaintiffs’ leasing agent, Girouard offered to
consult with the defendants regarding the renovation
4
Dominick’s response to Nader’s inquiry was in dispute at trial. Nader
testified that Dominick told him that ‘‘[t]here was no contamination, there
was no trace of any violations whatsoever. . . . There [were] never any
violations.’’ Dominick testified that he told Nader, ‘‘if this property is contaminated, [the defendants will] take care of all the contamination . . . .’’
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and permitting of the premises. Prior to the execution
of the lease, the defendants and Girouard memorialized,
in a letter dated October 29, 2013, their agreement that
Girouard would provide ‘‘consulting [and] design services’’ for the renovations and permitting process.5
These services included ‘‘[a]ssist[ing] [the] owners6 in
overseeing demolition [and] renovation of [the premises],’’ ‘‘[s]chedul[ing] and oversee[ing] necessary
inspections,’’ facilitating the ‘‘[p]ermitting process for
[e]ngineering, [b]uilding, [z]oning [and] [f]ire [d]epartments,’’ and ‘‘[p]repar[ing] for permits, inspections,
etc.’’ (Footnote added.) The defendants agreed to pay
Girouard $22,500 for these services.
On November 22, 2013, the parties entered into a
lease for the premises. The term of the lease was for
five years, with an option to extend for five additional
five year terms. Under the lease, the defendants would
assume ‘‘the sole responsibility for all expenses and
costs associated with the [p]remises . . . .’’ The lease
provided, however, that the plaintiffs were ‘‘responsible
for any environmental issues which may arise with the
[premises].’’ The monthly rent was $16,388, payment of
which would commence on the earlier of (1) the date
on which the defendants opened for business, or (2)
the 180th day after a fully executed lease was delivered
to the defendants.
After the execution of the lease, the defendants began
preparations to renovate the premises. In December,
2013, Girouard provided renovation plans to the defendants, which they approved. Girouard also solicited
bids from prospective contractors for the renovation
project. As work on the renovations progressed, Girouard signed applications for the relevant permits and
5
Girouard printed this letter on stationery with the letterhead ‘‘Klein New
England.’’ From the testimony adduced at trial, it appears that Klein New
England is a sole proprietorship owned by Girouard.
6
Girouard testified that the term ‘‘owners’’ referred to the defendants.
Sassoon testified that he understood the term to refer to the plaintiffs.
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had discussions with various officials, including representatives of Westport’s planning and zoning, conservation, and engineering departments.
The 180th day following the delivery of the executed
lease to the defendants occurred on May 21, 2014. At
that point, no building permit for the retail rug gallery
or the Subway restaurant had yet been issued. Consequently, no construction renovations had begun. On
May 28, 2014, Girouard sent a letter to Nader and Sassoon indicating that the first rent payment was due on
June 1, 2014. Thereafter, the plaintiffs agreed to grant
the defendants a five week rent concession. In a letter
dated June 27, 2014, Girouard informed the defendants
that the first rent payment was due by July 10, 2014.
Girouard also informed the defendants that the plaintiffs wanted Girouard to ‘‘exclusively handle all future
lease and building matters and do not want to be called
or visited at their residences or place of business.’’ In
a letter dated July 1, 2014, the plaintiffs informed the
defendants that ‘‘[n]o further concessions of any kind
will be granted and [the plaintiffs] are fully expecting
rental payments to begin July [1].’’ The defendants made
the July rent payment and continued paying rent
through November, 2014.
On June 11, 2014, the defendants obtained a building
permit for the retail rug gallery portion of the premises.
Renovations on that portion of the site began some
time in July, 2014. On July 1, 2014, however, DEEP
issued an enforcement order finding environmental
contamination on the property based on the results of
the tests performed by Absolute Tank and Connecticut
Tank. The order expressed DEEP’s conclusion that ‘‘an
unpermitted discharge has occurred at the [s]ite, constituting violations of [state regulations and state law],’’
and ordered the plaintiffs to retain a licensed environmental professional to oversee the remediation of the
contamination. The plaintiffs did not notify the defendants of DEEP’s order. The plaintiffs addressed the con-
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tamination at their own expense, and the property was
remediated in accordance with a stipulated judgment
that had entered in a separate civil action commenced
by DEEP against the plaintiff corporation.
A letter dated August 1, 2014, memorialized a second
agreement between Girouard and the defendants for
‘‘additional services to be rendered’’ on the Subway portion of the premises. This letter established that Girouard would procure various approvals and permits, including planning and zoning approval, for modifications
made to the previously approved building plans. Girouard would also ‘‘[o]btain planning [and] zoning approval
for retail food use.’’ In exchange, the defendants would
pay Girouard an additional $9000.
On September 15, 2014, the defendants obtained a
building permit for the Subway portion of the premises.
The defendants continued to pay monthly rent through
November, 2014, but stopped paying rent in December.
At that point, the renovations of the premises remained
incomplete, and the defendants, through Girouard, still
had not yet obtained certificates of occupancy for either
the retail rug gallery or the Subway portions of the
premises. The defendants also failed to pay rent in January and February, 2015. On January 7, 2015, the plaintiffs
served a notice to quit on Sassoon, thereby terminating
the lease.
Despite the notice to quit, the defendants did not
vacate the premises. Renovations continued, and the
defendants obtained a certificate of occupancy for the
rug gallery portion of the premises in February, 2015.
They opened the rug gallery for business on March
1, 2015. Also in March, the defendants began making
monthly use and occupancy payments to the plaintiffs
in the amount of $16,338 per month. They obtained a
certificate of occupancy for the Subway portion of the
premises on June 5, 2015.
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The plaintiffs initiated this summary process action
after the defendants did not vacate the premises by the
date specified in the notice to quit. The defendants raised
six special defenses in response to the plaintiffs’ complaint, including the special defense of equitable nonforfeiture. The parties filed a joint stipulation of facts on
May 19, 2015, and a trial occurred over three days. At
trial, Nader and Sassoon testified that they decided to
stop paying rent for a number of reasons, including that
‘‘this was the only way [they] could stay in business,’’
that they ‘‘were trying to draw [the plaintiffs’] attention
to what [they were] facing,’’ and that they ‘‘were fearful
[that], if [their franchisor] Subway for any reason [got]
involved with this contamination and violations, where
would [they] stand?’’
The trial court rendered judgement of possession for
the plaintiffs. The trial court’s written order explained:
‘‘The court finds [that] the defendant[s] [have] breached
the lease for nonpayment of rent. . . . The elements
necessary to sustain the defense of equitable nonforfeiture do not exist in this case because the defendant[s]
caused the breach intentionally. That finding alone
negates any finding of equitable nonforfeiture.’’ The
defendants appealed to the Appellate Court. The defendants filed a motion for articulation, seeking, among
other things, clarification of the factual basis for the
trial court’s determination that they had failed to meet
their burden of proof on their special defense of equitable nonforfeiture. The motion for articulation included
a request that the trial court articulate whether the
court considered evidence that the defendants’ failure
to pay rent was accompanied by a good faith intent to
comply with the terms of the lease or a good faith dispute over the meaning of the lease. The trial court denied
the motion for articulation without comment.
The defendants filed a motion for review of the trial
court’s denial of their motion for articulation with the
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Appellate Court. The Appellate Court granted the
motion for review in part, ordering the trial court to,
inter alia, ‘‘articulate . . . whether it considered the
defendants’ good faith intent to comply with the lease
and their good faith dispute over the meaning of the
lease in reaching its decision on the special defense of
equitable nonforfeiture and, if so, how its consideration
of these matters impacted its decision on the defendants’
special defense of equitable nonforfeiture . . . .’’ The
trial court issued an articulation in which it articulated
a number of factual findings and explained: ‘‘The trial
court considered and rejected [the] defendants’ claimed
good faith intent to comply with the lease and also
rejected the defendants’ alleged good faith dispute over
the meanings of the lease. The defendants were welladvised of the property and were ill-advised by their
counsel to withhold rent and breach their obligation to
pay rent to the plaintiff[s].’’
Unsatisfied, the defendants filed a second motion for
review of the trial court’s articulation. The Appellate
Court thereafter issued a second order for articulation,
in terms substantially similar to the first order. The trial
court responded with a supplemental articulation. The
supplemental articulation stated: ‘‘The defendants’ alleged
concerns about the contamination [were] pretextual,
since neither the contamination nor the remediation
had any effect on the critical path of the defendants’
renovations to the property. The defendants’ real issue
centers on the delays in renovation and, therefore, in
openings of business operations, beyond the rental
grace period, thereby obligating them to pay rent under
the lease and to their existing landlords. The plaintiffs
were not responsible for the delays [under the terms
of the lease].
***
‘‘The defendants failed to prove that they were justified in withholding the rent because of the contamina-
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tion issues affecting the subject premises. . . . [T]he
plaintiffs . . . did promptly take steps to address the
environmental issues affecting the exterior of the property, as required by [the lease]. . . . The defendants
suffered no detriment as a result of the contamination
and remediation. They failed to offer any evidence that
they ever even complained about the contamination and
remediation until they filed their answer in this case
on March 24, 2015.’’ In support of its conclusion that
the contamination and remediation did not cause any
detriment to the defendants, the trial court explained
that ‘‘[n]either the contamination itself nor the remediation thereof affected the renovation time line of the
retail [rug gallery] space or the Subway space; nor did
the contamination and remediation affect the operation
of either business.’’
The Appellate Court affirmed the judgment of the
trial court. See Boccanfuso v. Daghoghi, 193 Conn. App.
137, 140, 171, 219 A.3d 400 (2019). The defendants petitioned for certification to appeal to this court, and we
granted certification, limited to the following issue: ‘‘Did
the Appellate Court properly uphold the trial court’s
judgment in favor of the plaintiffs and the denial of the
defendants’ special defense of equitable nonforfeiture?’’
Boccanfuso v. Daghoghi, 333 Conn. 943, 219 A.3d 373
(2019).
II
On appeal, the defendants claim that the Appellate
Court improperly affirmed the trial court’s judgment
rejecting their special defense of equitable nonforfeiture and granting possession of the premises to the
plaintiffs. The defendants argue that their failure to pay
rent was not properly considered ‘‘wilful,’’ as that term
is understood under the doctrine of equitable nonforfeiture. The plaintiffs contend in response that the Appellate Court properly affirmed the trial court’s judgment
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because the defendants’ failure to pay rent was wilful.
We agree with the plaintiffs that the trial court did not
abuse its discretion when it rejected the defendants’
defense of equitable nonforfeiture on the facts of this
case and, therefore, affirm the judgment of the Appellate Court.
Our standard of review is clear. ‘‘We employ the abuse
of discretion standard when reviewing a trial court’s
decision to exercise its equitable powers. . . . Although
we ordinarily are reluctant to interfere with a trial
court’s equitable discretion . . . we will reverse where
we find that a trial court acting as a court of equity
could not reasonably have concluded as it did . . . or
to prevent abuse or injustice. . . . In reviewing claims
of error in the trial court’s exercise of discretion in matters of equity, we give great weight to the trial court’s
decision. . . . [E]very reasonable presumption should
be given in favor of its correctness.’’ (Citations omitted;
internal quotation marks omitted.) Presidential Village,
LLC v. Phillips, 325 Conn. 394, 407, 158 A.3d 772 (2017).
We remain mindful that ‘‘[o]ur practice in this [s]tate
has been to give a liberal interpretation to equitable rules
in working out, as far as possible, a just result . . . .’’
(Internal quotation marks omitted.) 19 Perry Street,
LLC v. Unionville Water Co., 294 Conn. 611, 630, 987
A.2d 1009 (2010).
‘‘The doctrine of equitable nonforfeiture is a defense
implicating the right of possession that may be raised
in a summary process proceeding, and is based on the
principle that [e]quity abhors . . . a forfeiture.’’ (Internal quotation marks omitted.) Connecticut Light &
Power Co. v. Lighthouse Landings, Inc., 279 Conn. 90,
106 n.15, 900 A.2d 1242 (2006). ‘‘Equitable principles barring forfeitures may apply to summary process actions
for nonpayment of rent if: (1) the tenant’s breach was
not [wilful] or grossly negligent; (2) upon eviction the
tenant will suffer a loss wholly disproportionate to the
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injury to the landlord; and (3) the landlord’s injury is
reparable.’’ Cumberland Farms, Inc. v. Dairy Mart, Inc.,
225 Conn. 771, 778, 627 A.2d 386 (1993). Regarding the
first requirement, we have explained that ‘‘[wilful] or
gross negligence in failing to fulfill a condition precedent of a lease bars the application of the doctrine of
equitable nonforfeiture. . . . In circumstances involving the nonpayment of rent, we have construed strictly
this threshold requirement in deciding whether to grant
equitable relief.’’ (Citations omitted.) Id.
The leading modern case on equitable nonforfeiture
in summary process actions is Fellows v. Martin, 217
Conn. 57, 584 A.2d 458 (1991). In Fellows, we addressed
whether a residential tenant who deliberately withheld
$25.01 from her monthly rent of $500.01 because of a
dispute with her landlord over parking accommodations should be granted equitable relief from forfeiture.
Id., 58–60, 67. We began by noting the large disparity
between the landlord’s loss of $25.01 and the plaintiff’s
potential loss of a ninety-nine year lease and an advance
payment of $9900. Id., 67. Applying the maxim ‘‘de minimis non curat lex,’’7 we concluded that, under the facts
presented in Fellows, ‘‘the underpayment of $25.01 is
insufficient, as a matter of law, to justify such a forfeiture.’’ (Internal quotation marks omitted.) Id., 68. We
explained that the de minimis nature of the tenant’s
breach meant that ‘‘eviction of the tenant would work
a forfeiture wholly disproportionate to the injury suffered.’’ (Internal quotation marks omitted.) Id., 67.
Moreover, we noted that the record suggested that,
after service of a notice to quit, the tenant had resumed
monthly payments of her regular rental amount, plus
the $25.01 she had previously withheld. Id., 69.
We also addressed the issue of wilfulness. We noted
the general principle that ‘‘[a] court of equity will apply
the doctrine of clean hands to a tenant seeking . . .
7
De minimis non curat lex means ‘‘[t]he law does not concern itself with
trifles.’’ Black’s Law Dictionary (11th Ed. 2019) p. 544.
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equitable relief; thus, a tenant whose breach was [wilful]
or grossly negligent will not be entitled to relief.’’ (Internal quotation marks omitted.) Id., 67. The tenant’s withholding of $25.01 from her rent in Fellows was indisputably intentional. We determined, however, that ‘‘[w]e
need not decide whether a tenant who deliberately
refuses to pay rent may yet claim relief under the equitable doctrine against forfeitures [when] the forfeiture is
as grossly disproportionate as it is in this case.’’ Id., 68.
It was unnecessary to decide that issue because the
trial court had determined that the tenant’s nonpayment
was prompted by a good faith dispute over the meaning
of a lease term, which we said is a ground that may
excuse deliberate nonpayment if the trial court determines that the equities so require. See id., 69 (‘‘[t]he
doctrine against forfeitures applies to a failure to pay
rent in full when that failure is accompanied by a good
faith intent to comply with the lease or a good faith
dispute over the meaning of a lease’’). We explained that
‘‘the trial court found that the tenant withheld the rent
in a dispute over her parking accommodations. She
apparently believed that she had the right to withhold
rent if her landlord breached the lease. While her belief
was erroneous . . . her misconception amounts to a
mistake of law, rather than the type of wilfulness disapproved by [our case law] and other authorities.’’ (Citation omitted; internal quotation marks omitted.) Id., 68.
Chief Justice Peters made this same point in a concurring opinion, in which she concluded that, ‘‘[because]
the tenant’s breach was not [wilful], but was premised
on a good faith dispute, forfeiture of her interest would
be wholly disproportionate to the gravity of her default.’’
(Emphasis added.) Id., 72 (Peters, C. J., concurring). To
summarize, Fellows demonstrates that a tenant’s intentional nonpayment of rent does not require a finding
that the nonpayment is wilful under the equitable nonforfeiture doctrine if nonpayment ‘‘is accompanied by
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a good faith intent to comply with the lease or a good
faith dispute over the meaning of a lease.’’ Id., 69.
In the present case, the trial court found that the
defendants’ intentional nonpayment of rent was not
accompanied by a good faith intent to comply with the
lease or a good faith dispute over the meaning of the
lease. In its first articulation, the trial court explained
that it ‘‘considered and rejected [the] defendants’
claimed good faith intent to comply with the lease and
also rejected the defendants’ alleged good faith dispute
over the meanings of the lease.’’ The trial court elaborated in its supplemental articulation, explaining: ‘‘The
defendants’ alleged concerns about the contamination
[were] pretextual, since neither the contamination nor
the remediation had any effect on the critical path of
the defendants’ renovations to the property. . . .
***
‘‘The defendants failed to prove that they were justified in withholding the rent because of the contamination issues affecting the subject premises. . . . [T]he
plaintiffs . . . did promptly take steps to address the
environmental issues affecting the exterior of the property, as required by [the lease]. . . . The defendants
suffered no detriment as a result of the contamination
and remediation. They failed to offer any evidence that
they ever even complained about the contamination
and remediation until they filed their answer in this
case on March 24, 2015.’’ Instead, the court explained:
‘‘The defendants’ real issue centers on the delays in
renovation and, therefore, in openings of business operations, beyond the rental grace period, thereby obligating them to pay rent under the lease and to their existing
landlords. The plaintiffs were not responsible for the
delays [under the terms of the lease].’’ In so finding,
the court referenced paragraph 31 of the lease, which
provides that the ‘‘[l]essee, at his expense shall make
all necessary repairs and replacements to the [l]leased

July 20, 2021

337 Conn. 228

CONNECTICUT LAW JOURNAL

JULY, 2021

Page 17

243

Boccanfuso v. Daghoghi

[p]remises,’’ and paragraph 32, which provides that
‘‘[a]ll alterations and improvements to the [p]remises
are the [l]essee’s sole responsibility. All expenses and
costs associated with the required zoning change of use
are the [l]essee’s sole responsibility.’’
The trial court found, in other words, that the defendants’ decision not to pay rent was motivated by the
difficulties arising from the delay in the renovation and
occupancy of the premises, and, in fact, had nothing
to do with a dispute over the terms of the lease, which
explicitly placed the responsibility for renovations and
alterations on the defendants. If the delay implicated
any good faith dispute over contractual terms, that dispute involved the contract between the defendants and
Girouard for ‘‘consulting’’ and ‘‘design services’’ regarding the renovations. The trial court found, however,
that the agreement between the defendants and Girouard ‘‘was entered into separate from and independent
of the agreement between the plaintiffs . . . and the
defendants . . . .’’
Our review of the record leads us to conclude that
the trial court did not abuse its discretion in determining
that the defendants’ withholding of rent was unaccompanied by a good faith intent to comply with the lease
or a good faith dispute over the meaning of the lease.
We find Sassoon’s testimony at trial particularly illuminating on this point. When asked why the defendants
stopped paying rent, Sassoon explained: ‘‘[I]t was [an]
act of desperation. Because we were trying to draw
[the plaintiffs’] attention to what we [were] facing, [how]
we [were] hurting. Because [Girouard] was not taking
our orders. He was not returning our phone calls. He
was not taking our orders. So this was [the] only way
we could stay in business and pay for our rent.8 Because
we were deep into the project, without being into the
8
The defendants were obligated to pay rent on a lease for another property,
where their businesses previously had been located and remained located
while renovations progressed.
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building. And we just wanted the project to finish so
we could get into the building.’’ (Footnote added.) Withholding rent in order to ‘‘stay in business’’ and to ‘‘draw
[the plaintiffs’] attention’’ to the defendants’ difficult
financial situation demonstrates neither a good faith
intent to comply with the lease nor a good faith dispute
over the meaning of the lease.9
Our analysis does not end there, however, because
this case requires us to address the issue left open
in Fellows, that is, whether a defendant’s intentional
nonpayment of rent must necessarily be deemed wilful,
for purposes of the equitable nonforfeiture doctrine, if
the tenant cannot show that the withholding was the
result of a good faith intent to comply with the lease
or a good faith dispute over the meaning of the lease.
See Fellows v. Martin, supra, 217 Conn. 68 (‘‘[w]e need
not decide whether a tenant who deliberately refuses
to pay rent may yet claim relief under the equitable
doctrine against forfeitures [when] the forfeiture is as
9

The defendants point out that they deposited the withheld rent in an
escrow account and argue that this demonstrates their good faith intent to
comply with their obligation to pay monthly rent. The defendants cite our
decision in 19 Perry Street, LLC v. Unionville Water Co., supra, 294 Conn.
611, in support of their argument. Although the payment of the withheld
rent into escrow may be a fact warranting consideration by the trial court,
it does not alone compel a finding of good faith. In 19 Perry Street, LLC,
the defendant water company learned that its landlord had sold the leased
premises but did not know to whom. Id., 618–19. The defendant undertook
efforts to determine the identity of the new owner and began stockpiling
funds for purposes of paying rent once the owner was identified. Id. The
defendant learned the identity of the new owner only when that owner
served a notice to quit on the defendant. Id., 619. At that point, the defendant
offered to pay all past due rent using its stockpiled funds. Id. We determined
that the defendant’s stockpiling of rent while it sought to determine the
identity of its new landlord demonstrated a good faith intent to comply with
the lease, explaining that ‘‘[s]etting aside . . . or stockpiling funds in the
event they became due contraindicates any intentional or purposeful failure
to pay rent . . . .’’ (Emphasis added.) Id., 634. This holding has little relevance in the present case, in which the defendants plainly knew the identity
of their landlord but nonetheless decided to stockpile funds in lieu of paying
rent that had already become due under the undisputed terms of the lease.
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grossly disproportionate as it is in this case’’). Without
foreclosing the likelihood that this question may not
be susceptible to a categorical answer applicable to
all cases and all circumstances, we have no difficulty
answering it in the affirmative in the present case, on
this record, given the trial court’s finding that the defendants’ purported reason for withholding rent—their
concerns about environmental contamination—was
‘‘pretextual.’’ ‘‘A court of equity will apply the doctrine
of clean hands to a tenant seeking . . . equitable relief;
thus, a tenant whose breach was [wilful] or grossly
negligent will not be entitled to relief.’’ (Internal quotation marks omitted.) Id., 67; see also Fairchild Heights,
Inc. v. Dickal, 118 Conn. App. 163, 178–79, 983 A.2d 35
(2009) (denying tenants equitable relief from forfeiture
because of unclean hands), aff’d, 305 Conn. 488, 45 A.3d
627 (2012). It is axiomatic that, ‘‘[when] a [party] seeks
equitable relief, he must show that his conduct has been
fair, equitable and honest as to the particular controversy
in issue.’’ (Internal quotation marks omitted.) Thompson v. Orcutt, 257 Conn. 301, 310, 777 A.2d 670 (2001).
Withholding rent on pretextual grounds is outside the
bounds of the ‘‘fair, equitable and honest’’ conduct
expected of a party seeking equitable relief. (Internal
quotation marks omitted.) Id. Because the defendants
intentionally withheld rent on pretextual grounds in the
absence of any good faith dispute over the terms of the
lease, it was within the trial court’s equitable discretion
to determine that the defendants acted wilfully and
were ineligible for equitable relief from forfeiture. See
2 S. Symons, Pomeroy’s Equity Jurisprudence (5th Ed.
1941) § 452, pp. 287–88 (‘‘While a defaulting party may
thus acquire a right to the equitable relief from the
conduct of the other party, he may also lose the right,
which otherwise would have existed, as a consequence
of his own conduct. . . . He who asks help from a
court of equity must himself be free from inequitable
conduct with respect to the same [subject matter].’’).
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We are not persuaded by the defendants’ argument
that conduct is wilful within the meaning of the doctrine
of equitable nonforfeiture only if it is ‘‘intentional conduct designed to injure . . . .’’ (Internal quotation
marks omitted.) In support of this argument, the defendants cite a footnote in 19 Perry Street, LLC v.
Unionville Water Co., supra 294 Conn. 611, in which
we stated that ‘‘[w]ilful misconduct has been defined
as intentional conduct designed to injure for which
there is no just cause or excuse. . . . [Its] characteristic element is the design to injure either actually entertained or to be implied from the conduct and circumstances. . . . Not only the action producing the
injury but the resulting injury also must be intentional.
. . . [T]he term wilful has [also] been used to describe
conduct deemed highly unreasonable or indicative of
bad faith.’’ (Citation omitted; internal quotation marks
omitted.) Id., 630–31 n.10. Although 19 Perry Street,
LLC, concerned the doctrine of equitable nonforfeiture,
we did not confront the question of when a tenant’s
nonpayment of rent is wilful in the absence of a good
faith intent to comply with the lease or a good faith
dispute over the meaning of the lease. Instead, we determined that the tenant’s nonpayment had not been wilful
because it had been accompanied by a good faith intent
to comply with the lease. See id., 634. We reject the
suggestion that the generic definition of wilful contained in 19 Perry Street, LLC, which we borrowed,
perhaps without adequate consideration, from the tort
and employment law contexts,10 was intended to serve
as a definitive statement of the meaning of ‘‘wilful’’ for
the doctrine of equitable nonforfeiture. Indeed, we have
previously noted that ‘‘wilful is a word of many mean10
The footnote in 19 Perry Street, LLC, cited the definitions of wilfulness
provided in Dubay v. Irish, 207 Conn. 518, 533, 542 A.2d 711 (1988), a tort
action, and Saunders v. Firtel, 293 Conn. 515, 531, 978 A.2d 487 (2009), an
appeal construing a number of employment statutes and statutes governing
limited liability companies. See 19 Perry Street, LLC v. Unionville Water
Co., supra, 294 Conn. 631 n.10.
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ings, and its construction [is] often . . . influenced by
its context’’; (internal quotation marks omitted) State
v. Newton, 330 Conn. 344, 362, 194 A.3d 272 (2018); and
that observation is fitting here. Upon reflection, it is
clear to us that the definition of wilfulness connoting
an injurious intent, although apt in other contexts,
serves no productive role in the equitable nonforfeiture
analysis. A tenant’s nonpayment can be wilful within
the meaning of the equitable nonforfeiture doctrine in
the absence of any ‘‘design’’ on the tenant’s part to cause
harm to the landlord; indeed, most summary process
actions based on nonpayment involve tenants who
intend no harm but simply find themselves without the
financial means to meet their obligations. We therefore
disavow the definition of wilfulness contained in the
footnote in 19 Perry Street, LLC, to the extent that it
would require a finding of injurious intent to trigger a
finding of wilfulness under the equitable nonforfeiture doctrine.
The defendants intentionally withheld rent payments
unaccompanied by a good faith intent to comply with
the lease or a good faith dispute over the meaning of
the lease. As previously discussed, the trial court found
that the defendants’ purported environmental concerns
were ‘‘pretextual’’ and that their actual reasons for withholding rent were their dissatisfaction with the delays
in their renovations to the premises—delays not attributable to the plaintiffs’ conduct—and the difficulty in
paying rent to both their previous landlords and the
plaintiffs. Under these facts, it is clear that the trial
court did not abuse its discretion in refusing to grant
the defendants equitable relief from forfeiture.
The judgment of the Appellate Court is affirmed.
In this opinion the other justices concurred.
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JACQUELINE RODRIGUEZ v. KAIAFFA, LLC, ET AL.
(SC 20274)
Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.*
Syllabus
Pursuant to statute (§ 31-60 [b]), the Commissioner of Labor shall adopt
regulations that carry out the purposes of the minimum wage laws, and
such regulations shall entitle employers, as part of the minimum fair
wage, to a tip credit by including gratuities in an amount equal to a
certain percentage of the minimum fair wage per hour for persons, other
than bartenders, who are employed in the hotel and restaurant industry
and who regularly and customarily receive gratuities.
Pursuant further to a Department of Labor regulation (§ 31-62-E4), ‘‘[i]f an
employee performs both service and non-service duties, and the time
spent on each is definitely segregated and so recorded, the allowance
for gratuities as permitted as part of the minimum fair wage may be
applied to the hours worked in the service category,’’ but, ‘‘[i]f an
employee performs both service and non-service duties and the time
spent on each cannot be definitely segregated and so recorded, or is
not definitely segregated and so recorded, no allowances for gratuities
may be applied as part of the minimum fair wage.’’
The defendants, K Co. and its single member, C, appealed from the trial
court’s order certifying for class action status an action brought by the
plaintiff, who was employed at one of the six restaurants in Connecticut
operated by the defendants under the name Chip’s Family Restaurants.
In addition to waiting tables, servers at the restaurants were required to
perform ‘‘side work,’’ such as cleaning tables and appliances, restocking,
slicing lemons, and preparing food toppings. The plaintiff alleged in her
complaint that the defendants violated Connecticut wage laws when
they failed to pay their servers, during a certain time period, the minimum
hourly wage mandated by § 31-60 (b) by unlawfully deducting a tip credit
from the servers’ wages for the time they spent on side work, which
the plaintiff claimed was nonservice in nature under § 31-62-E4 of the
regulations. The trial court granted the plaintiff’s motion for class certification and certified a class consisting of all individuals employed as
servers ‘‘at any Connecticut Chip’s Family Restaurant’’ during a certain
time period. In so doing, the court declined to define the terms ‘‘service’’
and ‘‘nonservice,’’ as used in § 31-62-E4 of the regulations, and, instead,
found that, regardless of whether the side work constituted a service
or nonservice duty, the class members’ claims were all the same, namely,
that each server performed side work during every shift and was entitled
* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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to the full minimum wage because the defendants failed to segregate
and record the time servers spent performing services and nonservice
duties. The court specifically noted that the proposed class included
several hundred servers employed at six different restaurants and that
they shared the same claim, irrespective of variations in the type,
amount, or manner of side work tasks performed by individual servers
at each restaurant. Accordingly, the court concluded that each requirement for class certification—numerosity, commonality, typicality, and
adequacy of representation—set forth in the applicable rule of practice
(§ 9-7) had been satisfied and that the predominance and superiority
considerations under the applicable rule of practice (§ 9-8 (3)) also had
been met. Thereafter, the defendants appealed from the court’s order
granting class certification pursuant to the statute (§ 52-265a) permitting
the Chief Justice to certify an interlocutory appeal involving a matter
of substantial public interest. Held:
1. The defendants could not prevail on their claim that the trial court improperly declined to inquire into the merits of the plaintiff’s legal theory and
to decide that the tasks assigned as side work constituted service duties
under § 31-62-E4 of the regulations in determining whether the commonality and predominance requirements for class certification had been
met; the court should inquire into the merits of a case only to the extent
necessary to ensure that a plaintiff has met the requirements of the
class action rules, and, in the present case, the defendants failed to
demonstrate how the trial court’s determining the meanings of ‘‘service’’
and ‘‘nonservice’’ would affect whether common issues predominate.
2. The trial court did not abuse its discretion in concluding that the four
class certification requirements of Practice Book § 9-7 had been satisfied:
the defendants did not challenge the trial court’s finding that the numerosity requirement was satisfied by the proposed class of several hundred
servers employed at the six restaurants; moreover, the commonality
requirement was satisfied, as the defendants used a single, common
side work policy that was applicable at all six restaurants, the evidence
demonstrated an overarching policy of the servers’ performing generally
consistent side work tasks, and any factual variations in how servers
at the different locations performed side work were likely to be insubstantial; furthermore, the adequacy of representation and typicality
requirements were satisfied because the plaintiff asserted a cognizable
claim against the defendants, namely, violations of Connecticut wage
laws and regulations, and her standing in this case allowed her to typically and adequately represent class members with claims against the
defendants.
3. The trial court did not abuse its discretion in concluding that the predominance and superiority requirements of Practice Book § 9-8 had been
satisfied: common issues of law or fact predominated over questions
affecting only individual members, as much of the proof necessary to
establish the contested element of the plaintiff’s claim, namely, whether
the servers performed both service and nonservice duties, was apparent
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from the defendants’ own admissions, and the plaintiff was not required
to prove the precise nature of the servers’ side work duties because,
under the minimum wage laws, it is the employer’s burden to establish
that the servers were service employees who were subject to the tip
credit; moreover, the trial court correctly determined that the plaintiffs
could use representative testimony, rather than individual testimony, to
prove that the tasks assigned as side work were nonservice in nature,
as the evidence indicated that all servers were trained in a similar
manner, the tasks assigned to servers were relatively uniform, and a
common side work policy was used at all six restaurants, despite minor
variations in the manner and frequency that individual servers may have
performed certain tasks; furthermore, in light of this court’s conclusion
that the use of representative testimony was proper, the trial court
correctly determined that a class action was superior to other available
methods for the fair and efficient adjudication of the controversy, especially as it would promote judicial efficiency and provide many individuals, who likely would not bring such a claim, an opportunity for relief.
4. There was no merit to the defendants’ claim that the trial court improperly
defined the class by referring to ‘‘Connecticut Chip’s Family Restaurant,’’
which is not a legal entity, in its certification order; the court used
a term that clearly encompassed all six restaurants operated by the
defendants, allowing for individual servers to easily recognize whether
they qualify as class members based on their employment at a Chip’s
restaurant and for their eligibility to be readily ascertained and definitively verified.
Argued January 14—officially released October 6, 2020**
Procedural History

Action to recover damages for the defendants’ alleged
violations of Connecticut wage laws and regulations,
and for other relief, brought to the Superior Court in
the judicial district of New Haven, where the case was
transferred to the judicial district of Hartford, Complex
Litigation Docket; thereafter, the court, Schuman, J.,
granted the plaintiff’s motion for class certification, and
the defendants, upon certification by the Chief Justice
pursuant to General Statutes § 52-265a that a matter of
substantial public interest was at issue, appealed to this
court. Affirmed.
Jeffrey J. White, with whom were Wystan M. Ackerman, Stephen W. Aronson, and, on the brief, Denis J.
O’Malley, for the appellants (defendants).
** October 6, 2020, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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Richard E. Hayber, with whom was Thomas J. Durkin, for the appellee (plaintiff).
David R. Golder and Allison P. Dearington filed a
brief for the Restaurant Law Center as amicus curiae.
Keren Salim and James Bhandary-Alexander filed
a brief for the Connecticut Employment Lawyers Association as amicus curiae.
Opinion

ROBINSON, C. J. This public interest appeal requires
us to consider the extent to which a trial court should
consider the merits of a party’s legal theory before certifying a class action pursuant to Practice Book §§ 9-7
and 9-8. The defendants, Kaiaffa, LLC, and George
Chatzopoulos, appeal from the order of the trial court
certifying a class action of servers employed by Chip’s
Family Restaurant (Chip’s).1 The plaintiff, Jacqueline
Rodriguez, alleged in her class action complaint that the
defendants had violated Connecticut wage laws; see General Statutes § 31-58 et seq.; and regulations by improperly deducting a tip credit from her earnings and paying
her and other class members below the minimum wage
for the performance of ‘‘nonservice’’ tasks in connection
1
The defendants appeal pursuant to the Chief Justice’s grant of their
petition to file an expedited public interest appeal pursuant to General
Statutes § 52-265a. Although this court has considered whether other class
action procedural positions are appealable final judgments; see, e.g., Palmer
v. Friendly Ice Cream Corp., 285 Conn. 462, 463, 940 A.2d 742 (2008); Rivera
v. Veterans Memorial Medical Center, 262 Conn. 730, 733–36, 818 A.2d 731
(2003); we have not specifically decided whether a trial court’s order granting
class certification is appealable outside of the appellate review permitted by
General Statutes § 42-110h for class actions brought under the Connecticut
Unfair Trade Practices Act. See Collins v. Anthem Health Plans, Inc., 266
Conn. 12, 29–30, 836 A.2d 1124 (2003). We have appellate jurisdiction, however, because it is well established that ‘‘appeals from interlocutory orders
may be taken pursuant to § 52-265a.’’ Foley v. State Elections Enforcement
Commission, 297 Conn. 764, 767 n.2, 2 A.3d 823 (2010).
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with their duties as servers.2 The defendants claim that,
in certifying the class, the trial court improperly assumed
the legal sufficiency of the plaintiff’s claim when it failed
to determine if she relied on an incorrect interpretation of one of the regulations implementing Connecticut
wage laws. See Regs., Conn. State Agencies § 31-62-E4.3
The defendants also contend, inter alia, that the trial
court abused its discretion in concluding that the plaintiff met the various class certification requirements of
Practice Book §§ 9-7 and 9-8. We disagree and, accordingly, affirm the trial court’s order granting class certification.
The record reveals the following facts and procedural
history. See, e.g., Standard Petroleum Co. v. Faugno
Acquisition, LLC, 330 Conn. 40, 43, 191 A.3d 147 (2018)
(reciting facts ‘‘assumed to be true by the trial court
for purposes of the certification issues or otherwise
undisputed’’). The plaintiff was employed at Chip’s in
Wethersfield as a server from 2015 until October, 2017.
In October, 2017, the plaintiff commenced this action
against the defendants, on behalf of herself and other
Chip’s servers employed during the class period, seeking recovery under a single count that alleged a violation
of Connecticut wage laws and regulations. The plaintiff
alleged that Kaiaffa, LLC, owned and operated Chip’s
and that Chatzopoulos, as the single member of Kaiaffa,
LLC, was her employer for purposes of Connecticut
2

The Restaurant Law Center filed an amicus brief in support of the defendants’ position, and the Connecticut Employment Lawyers Association filed
an amicus brief in support of the plaintiff’s position.
3
Section 31-62-E4 of the Regulations of Connecticut State Agencies, which
was repealed this year; see footnote 12 of this opinion; provided: ‘‘If an
employee performs both service and non-service duties, and the time spent
on each is definitely segregated and so recorded, the allowance for gratuities
as permitted as part of the minimum fair wage may be applied to the hours
worked in the service category. If an employee performs both service and
non-service duties and the time spent on each cannot be definitely segregated
and so recorded, or is not definitely segregated and so recorded, no allowances for gratuities may be applied as part of the minimum fair wage.’’
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wage laws. The plaintiff further alleged that, in addition
to serving customers, servers were required to perform
nonservice duties called ‘‘side work.’’ The side work
duties varied somewhat among the restaurants but generally included tasks such as cleaning the server’s table
section, cutting lemons, wiping menus, restocking,
cleaning various appliances such as coolers and drink
machines, and preparing toppings like butter and icings.5
The plaintiff claimed that the defendants improperly
took a ‘‘tip credit’’ for the time servers spent performing
side work and, therefore, failed to pay the servers the
full minimum wage. The plaintiff sought back pay and
double damages pursuant to General Statutes § 31-68
(a).6 In their answer, the defendants admitted to taking
the tip credit but averred that they had used the tip
credit properly. Additionally, they asserted several special defenses, including a contention that any minimum
wage violations were made in good faith.7
4
There are six Chip’s restaurants in Connecticut, located in Trumbull,
Fairfield, Orange, Wethersfield, Southbury, and Southington. Each Chip’s
restaurant is operated by a separate limited liability company. Those limited
liability companies are not named as defendants in this action.
5
Most of the restaurants’ side work lists were included as exhibits attached
to the server declarations accompanying the plaintiff’s motion for class certification.
6
General Statutes § 31-68 (a) provides in relevant part: ‘‘If any employee
is paid by his or her employer less than the minimum fair wage or overtime
wage to which he or she is entitled under sections 31-58, 31-59 and 31-60
or by virtue of a minimum fair wage order he or she shall recover, in a civil
action, (1) twice the full amount of such minimum wage or overtime wage
less any amount actually paid to him or her by the employer, with costs
and such reasonable attorney’s fees as may be allowed by the court, or (2)
if the employer establishes that the employer had a good faith belief that
the underpayment of such wages was in compliance with the law, the full
amount of such minimum wage or overtime wage less any amount actually
paid to him or her by the employer, with costs and such reasonable attorney’s
fees as may be allowed by the court. . . .’’
7
The trial court granted the plaintiff’s motion to strike some of the defendants’ special defenses, including the special defense that less than 20 percent of the servers’ time was spent performing side work, rendering the
utilization of the tip credit permissible under federal and state labor regulations. This decision is not at issue in this appeal.
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After class discovery, the plaintiff moved for class
certification. The plaintiff supported her motion with
numerous exhibits, including deposition excerpts from
the defendants’ corporate representative, Laura Robertson, and affidavits by several Chip’s servers discussing
their restaurants’ respective side work policies. See
footnote 5 of this opinion. The defendants filed an objection to class certification, along with their own supporting exhibits. After a hearing, the trial court issued a
memorandum of decision granting the plaintiff’s motion
for class certification. In that decision, the trial court
concluded that the plaintiff had easily satisfied three
of the four elements of Practice Book § 9-7, namely,
adequacy of representation, numerosity, and typicality.
Specifically, because the plaintiff’s proposed class
included several hundred servers from six different restaurants, numerosity was clearly established. As to typicality, the court concluded that all servers, regardless
of the restaurant they worked at, shared the same claim
as the class representative. The trial court determined,
however, that the commonality element of Practice
Book § 9-7 and the predominance element of Practice
Book § 9-8 (3) presented more difficult inquiries.
The trial court began by explaining the tip credit and
the applicable regulations, including § 31-62-E4 of the
Regulations of Connecticut State Agencies. See footnote 3 of this opinion. The court noted the significant
disagreement between the parties about the meanings
of the terms ‘‘service’’ and ‘‘non-service’’ in § 31-62-E4
but declined to decide the merits of either party’s interpretation of the regulation at the class certification
stage. After considering the plaintiff’s evidence, the
court concluded that the claims of the various class
members were the same and that the individualized
inquiries contemplated by the defendants were not
essential to determining liability. Instead, the court concluded that ‘‘[w]hat is critical is that servers performed
some side work on every shift at locations other than
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the tables and booths. The defendants do not present
or identify any evidence negating that general proposition.’’ As a result, the court concluded that the plaintiff
had met the requirements of the class action rules and
certified the class.8 This public interest appeal followed.
See footnote 1 of this opinion.
On appeal, the defendants principally claim that, in
certifying the class, the trial court improperly assumed
the plaintiff’s legal theory was correct without testing
its legal sufficiency and, as a result, did not define what
the class needed to prove in order to prevail. Additionally, the defendants argue that the trial court (1)
incorrectly concluded that the class presents common
questions and that such questions predominated over
individualized inquiries, (2) did not perform a sufficiently ‘‘rigorous analysis’’ when considering the superiority requirement under Practice Book § 9-8 (3), and
(3) improperly failed to decide whether the defendants
were the plaintiff’s employers for the purpose of determining her standing. We address each claim in turn and
conclude that the trial court did not abuse its discretion
in certifying this class action.
I
Before turning to the defendant’s specific claims in
this appeal, we note the applicable standard of review
and certain general principles governing class certification under our rules of practice, which ‘‘set forth a two
step process for trial courts to follow in determining
whether an action or claim qualifies for class action
status. First, a court must ascertain whether the four
prerequisites to a class action, as specified in Practice
Book § 9-7, are satisfied. These prerequisites are: (1)
numerosity—that the class is too numerous to make
joinder of all members feasible; (2) commonality—that
8
Both the plaintiff and the defendants filed motions for summary judgment
prior to the trial court’s class certification decision. These motions are
currently pending.
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the members have similar claims of law and fact; (3) typicality—that the [representative] plaintiffs’ claims are
typical of the claims of the class; and (4) adequacy of
representation—that the interests of the class are protected adequately. . . .
‘‘Second, if the foregoing criteria are satisfied, the
court then must evaluate whether the certification
requirements of Practice Book § 9-8 [3] are satisfied.
These requirements are: (1) predominance—that questions of law or fact common to the members of the class
predominate over any questions affecting only individual members; and (2) superiority—that a class action
is superior to other available methods for the fair and
efficient adjudication of the controversy. . . .
‘‘It is the class action proponent’s burden to prove
that all of the requirements have been met. . . . To
determine whether that burden has been met, we have
followed the lead of the federal courts; see General
Telephone Co. of the Southwest v. Falcon, 457 U.S. 147,
161, 102 S .Ct. 2364, 72 L. Ed. 2d 740 (1982); directing
our trial courts to undertake a rigorous analysis. . . .
‘‘[A] rigorous analysis ordinarily involves looking
beyond the allegations of the plaintiff’s complaint. The
[rigorous analysis] requirement means that a class is
not maintainable merely because the complaint parrots
the legal requirements of the [class action] rule. . . .
‘‘In applying the criteria for certification of a class
action, the [trial] court must take the substantive allegations in the complaint as true, and consider the
remaining pleadings, discovery, including interrogatory
answers, relevant documents, and depositions, and any
other pertinent evidence in a light favorable to the plaintiff. However, a trial court is not required to accept as
true bare assertions in the complaint that [class certification] prerequisites were met. . . . Class determination generally involves considerations that are
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enmeshed in the factual and legal issues comprising
the plaintiff’s cause of action. . . .
‘‘Consequently, a rigorous analysis frequently entail[s]
overlap with the merits of the plaintiff’s underlying
claim. . . . In determining the propriety of a class
action, [however] the question is not whether the plaintiff or plaintiffs have stated a cause of action or will
prevail on the merits, but rather whether the requirements of [the class action rules] are met.’’ (Citations
omitted; internal quotation marks omitted.) Standard
Petroleum Co. v. Faugno Acquisition, LLC, supra, 330
Conn. 47–50. ‘‘Although no party has a right to proceed
via the class mechanism . . . doubts regarding the propriety of class certification should be resolved in favor
of certification.’’ (Internal quotation marks omitted.)
Collins v. Anthem Health Plans, Inc., 275 Conn. 309,
321, 880 A.2d 106 (2005).
‘‘We apply an abuse of discretion standard both [to]
the lower court’s ultimate determination on certification of a class as well as to its rulings that the individual
[class certification] requirements have been met. . . .
While our review of the legal standards applied by the
[trial] court and the court’s other legal conclusions is
de novo . . . the [trial] court’s application of those
standards to the facts of the case is again reviewed only
for abuse of discretion . . . . This standard means that
the [trial] court is empowered to make a decision—of
its choosing—that falls within a range of permissible
decisions, and we will . . . find abuse [only] when the
[trial] court’s decision rests on an error of law . . . or
a clearly erroneous factual finding, or . . . its decision
. . . cannot be located within the range of permissible
decisions.’’ (Emphasis in original; internal quotation
marks omitted.) Standard Petroleum Co. v. Faugno
Acquisition, LLC, supra, 330 Conn. 51.
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II
The primary issue in this appeal is whether the trial
court conducted a sufficiently rigorous legal analysis
in certifying the plaintiff’s class. Specifically, the defendants argue that the trial court failed to interpret the
meanings of ‘‘service’’ and ‘‘non-service,’’ as used in
§ 31-62-E4 of the Regulations of Connecticut State
Agencies.9 See footnote 3 of this opinion. According to
the defendants, such a determination is required under
the predominance standard in Standard Petroleum Co.
v. Faugno Acquisition, LLC, supra, 330 Conn. 60–61.
Because the trial court did not decide which party’s
interpretation was legally correct, the defendants contend that the trial court could not properly decide
whether the plaintiff met the class certification requirements. In response, the plaintiff argues that the trial
court sufficiently reviewed the elements of the cause
of action and determined whether those elements could
be proven by generalized evidence in assessing the predominance factor of the class certification inquiry.10
9
We discuss the trial court’s decision in two parts in order to best accommodate the varying legal standards applicable to our review of the trial
court’s class certification decision. See Standard Petroleum Co. v. Faugno
Acquisition, LLC, supra, 330 Conn. 51 (‘‘[w]hile our review of the legal
standards applied by the [trial] court and the court’s other legal conclusions
is de novo . . . the [trial] court’s application of those standards to the facts
of the case is again reviewed only for abuse of discretion’’ (internal quotation
marks omitted)). In part II of this opinion, we first discuss the plaintiff’s
underlying claim and the trial court’s application of the legal standard under
de novo review; in part III of this opinion, we analyze the trial court’s
application of that legal standard under an abuse of discretion review.
10
The plaintiff also contends that the defendants did not properly preserve
this argument before the trial court. We disagree. The defendants repeatedly
requested that the trial court articulate the meanings of service and nonservice during the hearing on class certification. This adequately raised the
issue. See, e.g., MacDermid, Inc. v. Leonetti, 328 Conn. 726, 738 n.7, 183
A.3d 611 (2018) (concluding that defendant preserved defense because it
could be inferred from his motions and because ‘‘the sine qua non of preservation is fair notice’’ to trial court and to parties (internal quotation marks
omitted)). Additionally, the defendants immediately appealed from the class
certification decision. As a result, there was no occasion, and no additional
necessity, for the defendants ‘‘to challenge those findings’’ before the
trial court.
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A
In considering whether the trial court applied the
correct legal principles in certifying the class in the
present case, we begin with some background principles governing claims under Connecticut wage laws.
General Statutes § 31-60 (b) provides an exception to
the state’s minimum wage requirements that permits
employers to take a tip credit11 for gratuities earned
by employees that ‘‘customarily and regularly receive
gratuities,’’ such as restaurant servers. See Amaral
Brothers, Inc. v. Dept. of Labor, 325 Conn. 72, 80–84, 155
A.3d 1255 (2017) (discussing history of Connecticut’s
tip credit laws). Regulations promulgated by the Department of Labor (department) further outline the obligations of an employer seeking to utilize the tip credit.
See generally Regs., Conn. State Agencies § 31-62-E1 et
seq. ‘‘Those regulations (1) draw a distinction between
service and nonservice employees, (2) disallow a tip
credit for nonservice employees, and (3) provide that
restaurant employees who engage in both service and
nonservice duties may be subject to a tip credit on the
service portion, but only insofar as time spent on the
two types of duties is properly segmented and recorded.’’
Amaral Brothers, Inc. v. Dept. of Labor, supra, 87. We
also note that ‘‘the minimum wage law should receive
a liberal construction in order that it may accomplish
its purpose.’’ West v. Egan, 142 Conn. 437, 442, 115 A.2d
322 (1955).
Section 31-62-E4 of the Regulations of Connecticut
States Agencies, which is the regulation at issue in this
appeal,12 provides that, ‘‘[i]f an employee performs both
11

A tip credit allows ‘‘employers [to] take a credit for tips received by a
tipped employee for up to a stated percentage or portion of the minimum
wage.’’ J. Lockhart, Annot., ‘‘Tips as Wages for Purposes of Federal Fair
Labor Standards Act,’’ 46 A.L.R. Fed. 2d 23, 40, § 2 (2010).
12
We note that our legislature recently enacted legislation requiring the
department to repeal § 31-62-E4 of the Regulations of Connecticut State
Agencies and to adopt regulations in accordance with the 80/20 rule. See
Public Acts, Special Sess., July, 2019, No. 19-1, § 5 (Spec. Sess. P.A. 19-1)
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service and non-service duties,’’ and the employer segregates and records such time, the employer may utilize
the tip credit for time spent performing service duties.
But, if the employer fails to segregate and record time
spent on the two types of duties, the employer is unable
to utilize the tip credit. As a result, an employer would
violate the regulation if it took the tip credit but failed
to segregate and record the employee’s time.
Claims seeking recovery for a restaurant’s improper
use of the tip credit are rare in Connecticut, so the
terms ‘‘service’’ and ‘‘nonservice’’ are largely undefined
outside of limited administrative guidance provided by
the department.13 Superior Court decisions that have
(‘‘[r]egulations adopted pursuant to this section shall be . . . [i]n accordance with the Fair Labor Standards Act, 29 [U.S.C. §] 203 (m) (2) and 29
[C.F.R. §] 531.56 (e), as interpreted by [§] 30d00 (e) of the federal Department
of Labor’s Field Operations Handbook, prior to November 8, 2018, which
was previously referred to as the ‘80/20 rule’ ’’). Although Spec. Sess. P.A.
19-1 was signed by the governor on January 6, 2020, after the parties had
submitted their briefs to this court, the matter was discussed during oral
argument before this court. The defendants stated that the recent legislation
does not render the case moot but that it does have an impact on pending
cases, as it added requirements for class certification. The plaintiff agreed
that the repeal of § 31-62-E4 does not affect the present case and that the
new class action requirements of Spec. Sess. P.A. 19-1 do not change the
plaintiff’s burden in the present case. If there was a remand, however, the
plaintiff would be bound by the new class action rules.
As the legislation does not retroactively repeal § 31-62-E4, we conclude
that Spec. Sess. P.A. 19-1 does not impact our analysis in the present case.
Compare Spec. Sess. P.A. 19-1, § 5 (‘‘Not later than April 1, 2020, the Labor
Commissioner shall post on the eRegulations System a notice of intent to
adopt regulations . . . concerning employees who perform both service
and nonservice duties and allowances for gratuities permitted or applied
as part of the minimum fair wage pursuant to section 31-60 of the general
statutes. . . . Such notice shall also provide for the repeal of section 3162-E4 of the regulations of Connecticut state agencies upon the effective
date of regulations adopted pursuant to this section.’’ (Emphasis added.)),
with Public Acts 2019, No. 19-198, § 7 (‘‘(Effective from passage and applicable to actions pending on or filed on or after said date) Notwithstanding
the provisions of chapter 54 of the general statutes, section 31-62-E4 of the
regulations of Connecticut state agencies is repealed.’’ (Emphasis in
original.)).
13
See Stevens v. Vito’s by the Water, LLC, Superior Court, judicial district
of Hartford, Docket No. CV-15-6062506-S (November 9, 2017) (65 Conn. L.
Rptr. 430, 432–33) (considering examples of service and nonservice duties
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denied class certification in past actions brought under
Connecticut wage laws also have not clearly defined the
two terms. See, e.g., Bucchere v. Brinker International,
Inc., Superior Court, judicial district of Waterbury,
Docket No. CV-04-4000238-S (June 6, 2006), appeal dismissed, Connecticut Appellate Court, Docket No. AC
27748 (September 26, 2006), aff’d, 287 Conn. 704, 950
A.2d 493 (2008); Galbreth v. Briad Restaurant Group,
LLC, Superior Court, judicial district of Waterbury,
Docket No. CV-04-4000676-S (November 29, 2005) (40
Conn. L. Rptr 402, 404). As a result, the central legal dispute between the parties in the present case turns on
the question of whether the regulations treat side work
tasks performed by the servers as service duties or merely
incidental to service duties, such that the employer was
permitted to take the tip credit.14 The defendants’ arguments in this appeal require us to consider the extent
to which that unresolved legal question informs the
class certification decision as to the elements of commonality and predominance.
B
We now consider the defendants’ contention that the
trial court was required to ‘‘determine and apply the
underlying substantive law’’ to resolve the dispute regarding the proper construction and application of § 31-62in department issued guidance document and concluding that plaintiff demonstrated that ‘‘majority’’ of side work was nonservice); see also Labor Dept.
v. America’s Cup, Superior Court, judicial district of Hartford, Docket No.
CV-92-0516750 (April 21, 1994) (11 Conn. L. Rptr. 379, 380–81) (determining
whether bartenders are service or nonservice employees under department’s regulations).
14
The plaintiff interprets ‘‘nonservice’’ to include all side work tasks that
a server performs away from the tables and booths. The defendants contend
that § 31-62-E4 of the Regulations of Connecticut State Agencies does not
actually distinguish between types of duties but, instead, refers to different
occupations within the restaurant industry, and, therefore, ‘‘the intent of
the regulation was not to regulate the assignment of tasks . . . .’’ Alternatively, they contend that all of the side work tasks alleged by the plaintiff
are incidental to service, and, therefore, taking the tip credit was permissible
under the regulation.
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E4 of the Regulations of Connecticut State Agencies,
because, ‘‘without such resolution, a named plaintiff
can obtain class certification merely by formulating a
plausible, even if erroneous, legal theory.’’ The defendants argue that the language in Standard Petroleum
Co. requiring the trial court to review the elements of
the cause of action demands a determination of which
party’s legal theory is correct for proper adjudication
of the commonality and predominance factors of the
class certification inquiry. In other words, they argue
that the trial court should have determined the merits
of the plaintiff’s cause of action before certifying the
class. We disagree.
Before addressing the defendants’ claim, we must
revisit and clarify the standard of review outlined in
Standard Petroleum Co. ‘‘In applying the criteria for
certification of a class action, the [trial] court must take
the substantive allegations in the complaint as true, and
consider the remaining pleadings, discovery, including
interrogatory answers, relevant documents, and depositions, and any other pertinent evidence in a light favorable to the plaintiff. However, a trial court is not
required to accept as true bare assertions in the complaint that [class certification] prerequisites were met.
. . . Class determination generally involves considerations that are enmeshed in the factual and legal issues
comprising the plaintiff’s cause of action. . . . [A] rigorous analysis frequently entail[s] overlap with the
merits of the plaintiff’s underlying claim. . . . In
determining the propriety of a class action, [however]
the question is not whether the plaintiff or plaintiffs
have stated a cause of action or will prevail on the
merits, but rather whether the requirements of [the
class action rules] are met.’’ (Citations omitted; internal
quotation marks omitted.) Standard Petroleum Co. v.
Faugno Acquisitions, LLC, supra, 330 Conn. 49–50.
We emphasize that a trial court should not assume
the truth of the plaintiff’s allegations if the allegations
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bear on an issue of class certification. See Bell v. PNC
Bank, National Assn., 800 F.3d 360, 376–77 (7th Cir.
2015) (‘‘[T]he default rule is that a court may not resolve
merits questions at the class certification stage. . . .
This does not mean, however, that on issues affecting
class certification, a court must simply assume the
truth of the matters as asserted by the plaintiff.’’ (Citations omitted; emphasis added.)). But inquiries into the
merits of a plaintiff’s case should be performed only to
the extent necessary to ensure the plaintiff has met the
requirements of the class action rules. See Macomber
v. Travelers Property & Casualty Corp., 277 Conn. 617,
641–42, 894 A.2d 240 (2006) (trial court abused its discretion when ‘‘[i]t improperly postponed a critical
inquiry on the class certification issue, namely, choice
of law, and as a result relieved the plaintiff of her burden to establish all of the requirements for certification’’). The same analytical framework is used under
federal class action law.15 See Amgen, Inc. v. Connecticut Retirement Plans & Trust Funds, 568 U.S. 455, 466,
133 S. Ct. 1184, 185 L. Ed. 2d 308 (2013) (‘‘[m]erits questions may be considered to the extent—but only to the
extent—that they are relevant to determining whether
the . . . prerequisites for class certification [in rule 23
of the Federal Rules of Civil Procedure] are satisfied’’);
In re Initial Public Offerings Securities Litigation,
471 F.3d 24, 41 (2d Cir. 2006) (‘‘a district judge may
certify a class only after making determinations that
each of the [r]ule 23 requirements has been met . . .
the obligation to make such determinations is not lessened by overlap between a [r]ule 23 requirement and
a merits issue . . . [and] in making such determina15
‘‘Because our class certification requirements are similar to those
embodied in rule 23 of the Federal Rules of Civil Procedure, and our jurisprudence governing class actions is relatively undeveloped, we look to federal
case law for guidance in construing the provisions of Practice Book §§ 9-7
and 9-8.’’ (Footnote omitted.) Collins v. Anthem Health Plans, Inc., supra,
275 Conn. 322–23.
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tions, a district judge should not assess any aspect of
the merits unrelated to a [r]ule 23 requirement’’).
The defendants correctly observe that the trial court
did not inquire into the merits of the plaintiff’s core
legal theory and assumed its viability in ruling on the
motion for class certification, specifically stating that,
‘‘if the plaintiff is correct about the categorization of
side work as nonservice duties, she would be entitled
to the full minimum wage, without any tip credit, for
all of her work,’’ and declining to define the terms service or nonservice because ‘‘it is not necessary or appropriate to resolve these claims at the class action certification stage.’’ As a result, we must determine whether
an inquiry into the merits of the plaintiff’s legal theory
was necessary in order to determine whether the plaintiff established commonality and predominance.
In order to establish commonality, the plaintiff must
demonstrate that ‘‘there are questions of law or fact
common to the class,’’ which ‘‘is easily satisfied because
there need only be one question common to the class
. . . the resolution of which will advance the litigation.’’
(Internal quotation marks omitted.) Standard Petroleum Co. v. Faugno Acquisition, LLC, supra, 330 Conn.
54. The common question asserted by the plaintiff in
the present case is whether the defendants improperly
took a tip credit for time that servers were performing
nonservice duties while being paid the minimum wage.
The plaintiff asserts that the approximately thirty-five
tasks assigned to servers as side work are nonservice
duties because they are performed away from the tables
and booths.
Commonality is unaffected by a determination of
which particular tasks are nonservice in nature because
the defendants’ liability may still be determined on a
class-wide basis. See Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 350, 131 S. Ct. 2541, 180 L. Ed. 2d. 374
(2011) (‘‘[t]hat common contention . . . must be of
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such a nature that it is capable of [class-wide] resolution—which means that determination of its truth or
falsity will resolve an issue that is central to the validity
of each one of the claims in one stroke’’). For example,
if even one of the thirty-five tasks identified as side work
qualified as a nonservice task under the trial court’s
definition, the defendants’ liability as to that task is still
a common question as to all servers who performed
side work. See Collins v. Anthem Health Plans, Inc.,
supra, 275 Conn. 324 (‘‘[t]he commonality test is met
when there is at least one issue [the] resolution [of
which] will affect all or a significant number of the
putative class members’’ (internal quotation marks
omitted)). Although the number of qualifying tasks
could affect the ultimate scope of the defendants’ potential liability, determination of the legal meaning of a
‘‘service’’ task would not remove the common nature
of the question.
A more searching merits inquiry may be necessary in
considering whether common questions predominate
over individual questions, of course, because the predominance element of the class certification analysis
relates to the nature of the actual proof necessary to
establish the claims. Under the predominance test set
forth in Standard Petroleum Co., a court should ‘‘[first]
review the elements of the causes of action that the
plaintiffs seek to assert on behalf of the putative class.
. . . Second, the court should determine whether generalized evidence could be offered to prove those elements on a class-wide basis or whether individualized
proof will be needed to establish each class member’s
entitlement to monetary or injunctive relief. . . .
Third, the court should weigh the common issues that
are subject to generalized proof against the issues
requiring individualized proof in order to determine
which predominate. . . . Only when common questions of law or fact will be the object of most of the
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efforts of the litigants and the court will the predominance test be satisfied.’’ (Internal quotation marks omitted.) Standard Petroleum Co. v. Faugno Acquisition,
LLC, supra, 330 Conn. 61.
The defendants argue that, by failing to interpret the
pertinent regulations, the trial court abdicated its
responsibility to determine what the plaintiff would
need to prove in order for the class to prevail at trial. In
their analysis of predominance, the defendants raise
several possible individualized issues, such as how each
server performed a task, how long a server spent on
side work during a particular shift, and what tasks were
performed during particular shifts. The defendants have
not, however, explained how a determination of the
meanings of service or nonservice would change the
plaintiff’s proof with respect to the claims of the class.
Put differently, if the trial court interpreted the regulations and determined that the defendants are correct
and that either the regulation is not referring to a
server’s occupational duties, or that all of the side work
is incidental to service as a matter of law, this interpretation would not eliminate the issues that are subject to
generalized proof. Instead, that interpretation would
bear on the ultimate outcome on the merits of the parties’ pending motions for summary judgment. See footnote 8 of this opinion. ‘‘[A] court can never be assured
that a plaintiff will prevail on a given legal theory prior
to a dispositive ruling on the merits, and a full inquiry
into the merits of a putative [class’] legal claims is precisely what . . . the [United States Supreme Court has]
cautioned is not appropriate for a [r]ule 23 certification
inquiry.’’ (Emphasis in original.) United Steel, Paper &
Forestry, Rubber, Mfg. Energy, Allied Industrial & Service Workers International Union, AFL-CIO, CLC v.
ConocoPhillips Co., 593 F.3d 802, 809 (9th Cir. 2010).
In Lassen v. Hoyt Livery, Inc., Docket No: 3:13-cv01529 (JAM), 2014 WL 4638860 (D. Conn. September 17,
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2014), the United States District Court for the District
of Connecticut provided a persuasive explanation for
not deciding a similar issue on class certification. In
Lassen, the plaintiff alleged that the defendants had
violated both the Fair Labor Standards Act, 29 U.S.C.
§ 201 et seq. (FLSA), and Connecticut’s minimum wage
laws, and the court certified both an FLSA conditional
collective action and a rule 23 class of limousine drivers.16 Id., *1. The limousine drivers alleged that they had
not been paid properly when they performed certain
compensable functions, such as waiting at the airport
for passengers. Id., *1–2. When certifying the FLSA
action, the court declined to decide ‘‘which activities
are properly categorized as compensable ‘work time’ ’’
because ‘‘these arguments are not relevant to the conditional collective action certification inquiry.’’ Id., *5. With
respect to the rule 23 class, the court disagreed with
the defendants that ‘‘individual inquiries will be necessary to determine which activities . . . constitute compensable work time . . . .’’ Id., *12. The court stated
that these issues would be ‘‘best resolved on a [classwide] basis’’ and, therefore, did not decide at the class
certification stage whether the various activities should
have been compensated under Connecticut wage laws.
Id.
Looking beyond Connecticut, we observe that other
federal district courts presented with the question of
whether certain tasks are related to a server’s tipped
duties often do not decide the question at an early stage
in the litigation. See Black v. P.F. Chang’s China Bistro,
Inc., Docket. No. 16-cv-3958, 2017 WL 2080408, *8 (N.D.
Ill. May 15, 2017) (‘‘[w]hether . . . these tasks are
16
Under federal law, collective actions seeking recovery for an employer’s
improper use of the tip credit are frequently brought in federal court pursuant
to the FLSA. See, e.g., Schaefer v. Walker Bros. Enterprises, Inc., 829 F.3d
551, 553 (7th Cir. 2016); Fast v. Applebee’s International, Inc., 638 F.3d 872,
876 (8th Cir. 2011), cert. denied, 565 U.S. 1156, 132 S. Ct. 1094, 181 L. Ed.
2d 977 (2012).
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‘related’ or ‘unrelated’ [to tipped work] is a merits issue
and cannot be resolved at the conditional certification
stage’’); Ide v. Neighborhood Restaurant Partners, LLC,
Docket No. 1:13-CV-509-MHC, 2015 WL 11899143, *6–8
(N.D. Ga. March 26, 2015) (deciding whether server’s
duties were ‘‘incidental’’ to tipped occupation in connection with motions for summary judgment); Driver
v. AppleIllinois, LLC, 890 F. Supp. 2d 1008, 1029–33
(N.D. Ill. 2012) (concluding that servers were engaged
in unrelated, nontipped duties in ruling on summary
judgment motions).
We conclude that the trial court properly deferred
its ruling on the merits of the parties’ legal theories
until after its decision to certify the class in the present
case.17 If the plaintiff’s legal theory is correct, she must
prove that the servers performed nonservice work during every shift and that the defendants did not separate
and record the time spent performing the nonservice
work. The defendants have not presented a persuasive
reason as to why a determination of the meanings of
‘‘service’’ or ‘‘nonservice’’ would affect whether common issues predominate, despite the variety of tasks at
17
The trial court did state during the hearing on class certification that
it ‘‘would have to presume the plaintiff’s arguments or claims are true’’ and
that the plaintiff’s definition of nonservice is correct for class certification.
As we clarified previously in this opinion, that proposition is accurate to a
point, as a trial court must ‘‘probe behind the pleadings before coming to
rest on the certification question . . . and . . . certification is proper only
if the trial court is satisfied, after a rigorous analysis, that the prerequisites
of [r]ule 23 (a) have been satisfied.’’ (Internal quotation marks omitted.)
Comcast Corp. v. Behrend, 569 U.S. 27, 33, 133 S. Ct. 1426, 185 L. Ed. 2d
515 (2013). In the trial court’s memorandum of decision, the court considered
the factual disputes identified by the defendants when concluding that it
would not decide whether side work qualified as nonservice. We have concluded, however, that the trial court did not have to interpret the regulations
in determining whether to certify the class, meaning that the trial court
properly assumed the truth of the plaintiff’s allegations, as there was no
factual dispute that affected certification. Instead, the trial court properly
deferred considering the merits of the plaintiff’s legal theory until after
class certification.
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issue in this case, because the proposed, individualized
inquiries envisioned by the defendants are unaffected
by such a definition. If the trial court determines, for
example, that cutting lemons is a nonservice task, the
plaintiff may need to prove that the servers performed
this task, among other nonservice tasks, at trial. As a
result, the trial court properly declined to decide the
merits of the plaintiff’s legal theory in certifying the
class in the present case.18
III
We next consider whether the trial court abused its
discretion in deciding that the plaintiff had satisfied
the requirements of Practice Book §§ 9-7 and 9-8. The
defendants largely challenge the trial court’s conclusions on commonality and predominance but also contend that the trial court incorrectly decided the elements of typicality, adequacy of representation, and
superiority. We conclude that the trial court did not
abuse its discretion.
A
As we previously discussed, Practice Book § 9-7
requires a plaintiff to affirmatively demonstrate that
‘‘there are questions of law or fact common to the class
. . . .’’ The trial court considered predominance and
commonality jointly but determined that each server
possessed the same claim, namely, that they performed
‘‘nonservice’’ duties and are entitled to the full minimum
wage because the defendants failed to segregate and
record the time spent on those duties. The defendants,
18
Moreover, if, after deciding the parties’ motions for summary judgment,
the trial court’s interpretation of the regulation narrows the plaintiff’s claims
to the point that class certification is no longer appropriate, the court has
the authority to decertify or modify the class. See Artie’s Auto Body, Inc.
v. Hartford Fire Ins. Co., 287 Conn. 208, 235–36, 947 A.2d 320 (2008) (‘‘in
the event that circumstances change as discovery proceeds and the trial
court determines that class certification is improper, it may issue an order
modifying its prior certification order or decertifying the class altogether’’).
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however, argue that, ‘‘[g]iven the numerous tasks to be
analyzed and the differences in how they were performed at different locations and at different times by
different individuals, there was no single question satisfying commonality . . . .’’ We disagree.
The defendants construe the commonality factor too
narrowly in their focus on the numerous side work
tasks performed by the putative class members at varying times and locations. First, ‘‘most courts have held
that factual variations among class members will not
prevent a finding of commonality.’’ Collins v. Anthem
Health Plans, Inc., supra, 275 Conn. 325. Second, the
plaintiff alleges and supports the claim that a common
side work policy was used at all of the defendants’
restaurants. The existence of such a policy is instrumental in supporting a finding of commonality. See id., 324
(‘‘[t]he commonality requirement is satisfied as long as
the members of the class have allegedly been affected
by a general policy of the defendant, and the general
policy is the focus of the litigation’’ (internal quotation
marks omitted)); see also Shahriar v. Smith & Wollensky Restaurant Group, Inc., 659 F.3d 234, 252 (2d Cir.
2011) (concluding that server class established commonality because their claims ‘‘all derive from the same
compensation policies and tipping practices’’); Chime
v. Peak Security Plus, Inc., 137 F. Supp. 3d 183, 208
(E.D.N.Y. 2015) (‘‘[c]ommonality is usually satisfied in
wage cases ‘[when] the plaintiffs allege that [the] defendants had a common policy or practice of unlawful
labor practices’ ’’).
Although the defendants note some factual differences between the various Chip’s restaurants, such as
variations in the types of tasks assigned and each restaurant’s layout, the plaintiff’s evidence at this stage demonstrates an overarching policy of servers performing
generally consistent side work tasks at the direction
of restaurant managers. This restaurant-wide policy is
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supported by the fact that Robertson, the defendants’
corporate representative, testified as to the policy applicable in all six restaurants. Additionally, the plaintiff’s
server affidavits support the finding of a consistent
policy throughout the restaurants. Each of the server
affidavits discusses how the server performed side
work at the Chip’s restaurant where the server was
employed. For instance, the Wethersfield affidavit
described the ‘‘expo cooler’’ side work as (1) wiping
down the cooler, (2) restocking, (3) and ‘‘ ‘flip[ping]’ ’’
the contents of the cooler. This practice is substantially
similar to those described in the affidavits of the servers
who work in the Trumbull, Orange, Fairfield, and Southbury restaurants.19 Although the defendants are correct
that servers might perform such side work tasks differently, we conclude that any differences would likely
be insubstantial and do not affect commonality. See
Mooney v. Domino’s Pizza, Inc., Docket No. 1:14-cv13723-IT, 2016 WL 4576996, *6 (D. Mass. September 1,
2016) (concluding that ‘‘[w]hether answering phones,
folding boxes, preparing deliveries, and any other task
performed by class members while inside [are] ‘related’
to delivering pizzas is a legal question that will be common to all class members,’’ despite defendant’s objections that such determinations would involve individualized inquiries).
The defendants contend that a different result is compelled under the commonality standard outlined in WalMart Stores, Inc. v. Dukes, supra, 564 U.S. 350. In Dukes,
the United States Supreme Court concluded that the
class, numbering 1.5 million individuals, failed to dem19
The plaintiff’s evidence lacks an affidavit dedicated to the Southington
restaurant, although the plaintiff herself occasionally worked there. Nevertheless, Robertson, the current general manager at the Southington restaurant, did not indicate that Southington side work varied substantially from
that at the other restaurants, so it is reasonable to assume that Southington
operated in accordance with the general policy.
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onstrate commonality in their Title VII gender discrimination claims. Id., 357, 359. The court stated that ‘‘[t]heir
claims must depend upon a common contention . . . .
That common contention, moreover, must be of such
a nature that it is capable of [class-wide] resolution—
which means that determination of its truth or falsity
will resolve an issue that is central to the validity of
each one of the claims in one stroke.’’ Id., 350. Additionally, the class members must ‘‘have suffered the same
injury . . . .’’ (Internal quotation marks omitted.) Id.
As the alleged discrimination could not be linked to
an overarching employment policy by the plaintiff but,
instead, manifested in decisions of local supervisors,
the court reversed the District Court’s decision certifying the class. Id., 343, 355–57.
Dukes is distinguishable and affords the defendants
no assistance because the plaintiff in the present case
presents a singular question of liability common to all
class members. Unlike the plaintiffs in Dukes, who sued
for gender discrimination, which entails a consideration
of discrete employment decisions in thousands of locations as to specific persons with no evidence that a
common policy had resulted in the disparate treatment,
the plaintiff in the present case is seeking to recover
damages for a company-wide practice of assigning nonservice duties and improperly taking the tip credit.
Proof of the ‘‘truth or falsity’’ of this policy will answer
the question of liability as to all class members. Id., 350.
As a result, we are not persuaded that Dukes dictates
a different conclusion. See Zivkovic v. Laura Christy,
LLC, 329 F.R.D. 61, 70 (S.D.N.Y. 2018) (concluding that
Dukes was ‘‘markedly different’’ from case concerning
minimum wage violations and that defendant’s argument pointing to ‘‘individual questions regarding each
employee’s schedules and compensation’’ involved
damages questions that ‘‘do not defeat class certification’’).
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B
Along with their challenge to the commonality determination under Practice Book § 9-7, the defendants also
assert that the trial court improperly failed to decide
whether the defendants were the plaintiff’s employers.
The defendants claim that they are not the plaintiff’s
employers and that there is no legal entity named ‘‘Connecticut Chip’s Family Restaurant,’’ which was the
employer named in the plaintiff’s proposed class definition. For these reasons, the defendants argue that the
plaintiff lacks standing and, therefore, that her claims
are not typical and that she is not an adequate class
representative. In response, the plaintiff contends that
she has demonstrated numerosity20 and that this question with respect to the employing party relates to the
merits and is not properly decided at the class certification stage. In the alternative, the plaintiff argues that
any error in this respect would be harmless because
the defendants are in fact her employers. We conclude
that the trial court did not abuse its discretion in determining that the plaintiff satisfied both her adequacy as
a class representative and typicality.
20

The defendants did not argue before the trial court that whether the
plaintiff was employed by the defendants affected her standing; instead,
they argued that such an inquiry was relevant to the plaintiff’s showing of
numerosity. Nevertheless, we will review the merits of the defendants’
argument.
Although the defendants have changed the focus of their argument on
appeal to different Practice Book requirements, ‘‘[w]e may . . . review legal
arguments that differ from those raised before the trial court if they are
subsumed within or intertwined with arguments related to the legal claim
raised at trial.’’ Crawford v. Commissioner of Correction, 294 Conn. 165,
203, 982 A.2d 620 (2009). Additionally, ‘‘standing implicates the court’s subject matter jurisdiction, [so] the issue of standing is not subject to waiver
and may be raised at any time.’’ Equity One, Inc. v. Shivers, 310 Conn. 119,
126, 74 A.3d 1225 (2013). Because the legal argument is a variation of
one raised before the trial court and invokes the court’s subject matter
jurisdiction, we review the merits of the defendants’ argument. Additionally,
we note that the plaintiff did not object to our review on appeal.
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‘‘Standing is the legal right to set judicial machinery
in motion. One cannot rightfully invoke the jurisdiction
of the court unless he [or she] has, in an individual or
representative capacity, some real interest in the cause
of action, or a legal or equitable right, title or interest
in the subject matter of the controversy. . . . When
standing is put in issue, the question is whether the
person whose standing is challenged is a proper party
to request an adjudication of the issue . . . . Standing
requires no more than a colorable claim of injury; a
[party] ordinarily establishes . . . standing by allegations of injury. Similarly, standing exists to attempt to
vindicate arguably protected interests.’’ (Internal quotation marks omitted.) May v. Coffey, 291 Conn. 106, 112,
967 A.2d 495 (2009). ‘‘The issue of standing implicates
subject matter jurisdiction . . . .’’ (Internal quotation
marks omitted.) Id., 113.
‘‘The requirements of justiciability and controversy
are ordinarily held to have been met when a complainant makes a colorable claim of direct injury he has
suffered or is likely to suffer, in an individual or representative capacity. . . . As long as there is some direct
injury for which the plaintiff seeks redress, the injury
that is alleged need not be great. . . . Where the nexus
between the injury and the claim sought to be adjudicated is obvious and direct, a plaintiff has standing to
maintain the claim.’’ (Citations omitted; internal quotation marks omitted.) Gay & Lesbian Law Students
Assn. v. Board of Trustees, 236 Conn. 453, 463–64, 673
A.2d 484 (1996).
We conclude that the trial court did not need to decide
whether the defendants were the plaintiff’s employers
to determine standing at the class certification stage.
Whether the defendants are the correct party is an issue
of misjoinder and does not implicate the court’s subject
matter jurisdiction. See General Statutes § 52-108 (‘‘An
action shall not be defeated by the nonjoinder or mis-
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joinder of parties. New parties may be added and summoned in, and parties misjoined may be dropped, by
order of the court, at any stage of the action, as the
court deems the interests of justice require.’’); Bloom
v. Miklovich, 111 Conn. App. 323, 329, 958 A.2d 1283
(2008) (‘‘[n]aming an improper person as a party in a
legal action constitutes misjoinder’’ (internal quotation
marks omitted)). If the defendants are the incorrect
parties to this action, they must file a motion to strike.
See Practice Book § 11-3 (‘‘[t]he exclusive remedy for
misjoinder of parties is by motion to strike’’). Although
the defendants are correct that the plaintiff failed to
name the individual limited liability companies that
operate each of the Chip’s locations; see footnote 4 of
this opinion; ‘‘the failure to give notice to or to join an
indispensable party does not impact the court’s subject
matter jurisdiction.’’ Batte-Holmgren v. Commissioner
of Public Health, 281 Conn. 277, 288, 914 A.2d 996
(2007). Instead, the plaintiff may seek an order from
the trial court adding those entities as parties, if ‘‘the
interests of justice require.’’ Practice Book § 9-19.
‘‘It is well established that a representative plaintiff
must have individual standing to assert claims against
all the members of a defendant class.’’21 Macomber v.
Travelers Property & Casualty Corp., supra, 277 Conn.
632. The plaintiff in the present case possesses standing,
as she is seeking recovery for a cognizable injury,
namely, violations of Connecticut wage laws and regulations, and has the statutory right of action against her
employer for such violations. See General Statutes § 3168 (a). In Macomber, the plaintiff sued several defendants, alleging that they had improperly used structured
21
‘‘Thus, both standing and mootness also frequently appear as threshold
requirements for the maintenance of federal class actions and must be
considered in addition to the requirements of [r]ule 23 when deciding
whether a particular action may be certified.’’ 7AA C. Wright et al., Federal
Practice and Procedure (3d Ed. 2005) § 1785.1, p. 385.
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settlements to resolve certain personal injury claims.
Macomber v. Travelers Property & Casualty Corp.,
supra, 620, 623 The plaintiff’s own complaint did not,
however, advance a legally valid claim against one of the
corporate defendants, Solomon Smith Barney Holdings,
Inc. (Smith Barney), because Smith Barney’s alleged
participation in the scheme did not occur until after
the plaintiff had entered into her structured settlement.
Id., 634. The court concluded that ‘‘[t]he plaintiff can
have no standing to assert a claim against Smith Barney
and, therefore, cannot be a typical class representative,
because she cannot typically and adequately represent
those class members with such claims. Put another
way, she has no incentive aggressively to litigate any
claims against Smith Barney and, therefore, is not an
appropriate class representative.’’ Id.
The plaintiff in the present case alleged facts, which
the trial court assumed to be true for class certification
purposes, demonstrating that the defendants were her
employers. See id., 634 (considering plaintiff’s own allegations to determine standing). Unlike the plaintiff in
Macomber, who could not assert a cognizable claim
against Smith Barney, the plaintiff in the present case
faces no such legal impediment and has every incentive
to litigate her claim aggressively against the defendants.
The nexus between the injury and the claim against the
defendants named in this case is ‘‘obvious and direct’’;
(internal quotation marks omitted) Gay & Lesbian Law
Students Assn. v. Board of Trustees, supra, 236 Conn.
464; as Kaiaffa, LLC, and Chatzopoulos are the members
of all of the limited liability companies that operate the
restaurants at issue in the present case, and, according
to the plaintiff, Chatzopoulos implemented the policies
at issue. See footnote 4 of this opinion.
Although the defendants characterize their argument
as a challenge to the plaintiff’s standing, a determination
as to whether the defendants meet the definition of
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an ‘‘employer’’ under Connecticut’s wage laws is more
accurately analyzed as a merits inquiry. See Butler v.
Hartford Technical Institute, Inc., 243 Conn. 454, 463–
64, 704 A.2d 222 (1997) (individual was ‘‘an employer,’’
as defined by General Statutes § 31-71a (1), and, therefore, could be liable under General Statutes § 31-72 for
unpaid overtime wages, ‘‘if the individual is the ultimate
responsible authority to set the hours of employment
and to pay wages and is the specific cause of the wage
violation’’). The defendants argue in their brief that
wage payments and the assignment of tasks were made
by individual managers and not Chatzopoulos. A determination on this question affects liability, and the defendants do not explain how its resolution affects the
plaintiff’s adequacy or typicality. Although each restaurant is run by an individual limited liability company,
it is either Kaiaffa, LLC, or Chatzopoulos (whether
through his membership in Kaiaffa, LLC, or individually)
who is the member of those limited liability companies.
Because the business structure is the same for all of the
restaurants, the question that the defendants present
as particular to the plaintiff’s standing is a question best
determined on a class-wide basis.22
C
We next address the defendants’ claim that the trial
court abused its discretion in determining that the plaintiff satisfied the predominance and superiority requirements of Practice Book § 9-8. Because the defendants
make interrelated arguments regarding both predominance and superiority, we consider those claims together.
The defendants argue that the plaintiff has not demonstrated predominance because the jury will need to
22
We note that the trial court may well subsequently determine that the
operational structure of the Chip’s business renders it appropriate to divide
the class into subclasses by restaurant location. See Practice Book § 9-9 (a)
(4) (‘‘[w]hen appropriate . . . a class may be divided into subclasses and
each subclass treated as a class’’).

Page 52

CONNECTICUT LAW JOURNAL

278

JULY, 2021

July 20, 2021

337 Conn. 248

Rodriguez v. Kaiaffa, LLC

decide several individualized issues, such as whether
each of the thirty-five side work tasks was either service
related or incidental to service when performed by each
server, whether each individual server performed nonservice tasks, how long these tasks took each server to
perform, and during what shifts each server performed
these nonservice tasks. Also, the defendants and the
amicus curiae the Restaurant Law Center contend that
the trial court’s decision represents a ‘‘steep departure’’
from several previous Connecticut trial court decisions,
which they argue correctly decided the issue of predominance. Specifically, as to superiority, the defendants
argue that the trial court did not examine how the plaintiff’s claim would be proven at trial and that, if the trial
court had performed such a rigorous analysis, it would
have concluded that the class members could prove
their claims only through individualized testimony.
In response, the plaintiff contends that the class’
claims may be proven by generalized evidence because
the defendants produced no evidence demanding individualized inquiries. The plaintiff argues that the earlier
Superior Court decisions declining to certify classes of
servers were wrongly decided in that they (1) failed
to account for the defendants’ burden to prove their
entitlement to the tip credit, and (2) failed to apply the
burden shifting framework outlined in Schoonmaker v.
Lawrence Brunoli, Inc., 265 Conn. 210, 828 A.2d 64
(2003). Additionally, the plaintiff claims that she has
sufficiently outlined her trial plan and demonstrated
that adjudicating these claims as a class action is superior. Similarly, she contends that any individualized
damages questions may be proven by representative
evidence. We conclude that the trial court did not abuse
its discretion in determining that common issues predominate and that a class action is superior to individually litigating the claims.
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‘‘In order to determine whether common questions
predominate, [a court must] . . . examine the [causes]
of action asserted in the complaint on behalf of the
putative class. . . . Whether an issue predominates
can . . . be determined [only] after considering what
value the resolution of the class-wide issue will have
in each class member’s underlying cause of action. . . .
Common issues of fact and law predominate if they
ha[ve] a direct impact on every class member’s effort
to establish liability and on every class member’s entitlement to . . . relief. . . . [When], after adjudication of
the [class-wide] issues, [the] plaintiffs must still introduce a great deal of individualized proof or argue a
number of individualized legal points to establish most
or all of the elements of their individual[ized] claims,
such claims are not suitable for class certification . . . .
‘‘[When] cases [involve] individualized damages . . .
[and those] damages can be computed according to
some formula, statistical analysis, or other easy or
essentially mechanical methods, the fact that damages
must be calculated on an individual basis is no impediment to class certification. . . . It is primarily when
there are significant individualized questions going to
liability that the need for individualized assessments of
damages is enough to preclude [class] certification.’’
(Internal quotation marks omitted.) Standard Petroleum Co. v. Faugno Acquisition, LLC, supra, 330 Conn.
60–61. As outlined in our earlier discussion of predominance; see part II B of this opinion; a trial court is first
required to review the elements of the cause of action,
then decide whether those elements may be proven by
generalized or individualized proof, and, finally, it must
weigh whether those common issues predominate over
individual issues. Id., 61.
Practice Book § 9-8 (3) provides that, when deciding
whether a class action is superior, the trial court should
consider ‘‘(A) the interest of members of the class in
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individually controlling the prosecution or defense of
separate actions; (B) the extent and nature of any litigation concerning the controversy already commenced
by or against members of the class; (C) the desirability
or undesirability of concentrating the litigation of the
claims in the particular forum; [and] (D) the difficulties
likely to be encountered in the management of class
action.’’ ‘‘Superiority . . . is intertwined with the predominance requirement. . . . If the predominance criterion is satisfied, courts generally will find that the
class action is a superior mechanism even if it presents
management difficulties.’’ (Citation omitted; internal
quotation marks omitted.) Standard Petroleum Co. v.
Faugno Acquisition, LLC, supra, 330 Conn. 74.
In its discussion of predominance, the trial court
began by examining the plaintiff’s claim. The court first
quoted § 31-62-E4 of the Regulations of Connecticut
State Agencies, which details the elements of a cause
of action under § 31-68 (a).23 Although the trial court
did not break down the regulation into elements, it is
evident that the plaintiff must show that, on any given
shift (1) she performed both service and nonservice
duties, (2) the employer did not segregate and record
the time spent on each type of duty, and (3) the
employer took the tip credit. See Stevens v. Vito’s by the
Water, LLC, Superior Court, judicial district of Hartford,
Docket No. CV-15-6062506-S (November 9, 2017) (65
Conn. L. Rptr. 430, 433). The defendants do not contest
elements two and three. As a result, the trial court
properly dedicated its analysis to whether the first element could be proven by generalized proof. The trial
court concluded that the plaintiff’s proof included gen23
‘‘Administrative regulations have the full force and effect of statutory
law and are interpreted using the same process as statutory construction,
namely, under the well established principles of General Statutes § 1-2z.’’
(Internal quotation marks omitted.) Sarrazin v. Coastal, Inc., 311 Conn.
581, 603, 89 A.3d 841 (2014).
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eralized evidence, such as the defendants’ own admissions via their corporate representatives, and that individualized evidence demonstrating the type and amount
of side work was unnecessary to prove the plaintiff’s
claim. According to the trial court, if the plaintiff’s legal
interpretation is correct, the plaintiff’s claim can be
proven by generalized evidence.
Previous Connecticut trial court decisions, which
declined to certify classes in earlier tip credit cases,
concluded that individual issues predominated because
the nature of the work performed and the time spent
on the duties were individual questions. See Bucchere
v. Brinker International, Inc., supra, Superior Court,
Docket No. CV-04-4000238-S; Palmer v. Friendly Ice
Cream Corp., Docket No. CV-04-4001612-S, 2006 WL
361339, *4–5 (Conn. Super. January 25, 2006), appeal
dismissed, Connecticut Appellate Court, Docket No.
27669 (July 12, 2006), aff’d, 285 Conn. 462, 940 A.2d
742 (2008); Galbreth v. Briad Restaurant Group, LLC,
supra, 40 Conn. L. Rptr. 404; see also Orozco v. Darden
Restaurants, Inc., Superior Court, judicial district of
Hartford, Docket No. CV-04-4022118-S (August 3, 2006)
(41 Conn. L. Rptr. 717, 718) (‘‘[i]n [Bucchere, Galbreth,
and Palmer], the court found that individualized issues
regarding the nature of the duties that plaintiffs were
required to perform at each of the restaurants and the
extent to which each of the plaintiffs had to perform
these duties during each of their shifts at the various
restaurants predominated over issues that would require
generalized proof’’), appeal dismissed, Connecticut
Appellate Court, Docket No. AC 27937 (September 26,
2006), aff’d sub nom. Bucchere v. Brinker International, Inc., 287 Conn. 704, 950 A.2d 493 (2008). The plaintiff contends that these trial court decisions reached
the incorrect result by failing to correctly apply this
court’s decision in Schoonmaker.
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In Schoonmaker v. Lawrence Brunoli, Inc., supra,
265 Conn. 234, this court adopted the burden shifting
analysis first outlined in Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 687–88, 66 S. Ct. 1187, 90 L. Ed.
1515 (1946). Under this burden shifting scheme, ‘‘an
employee has carried out his burden if he proves that he
has in fact performed work for which he was improperly
compensated and if he produces sufficient evidence to
show the amount and extent of that work as a matter
of just and reasonable inference. The burden then shifts
to the employer to come forward with evidence of the
precise amount of work performed or with evidence to
negative the reasonableness of the inference to be
drawn from the employee’s evidence. If the employer
fails to produce such evidence, the court may then
award damages to the employee, even though the result
be only approximate.’’ (Internal quotation marks omitted.) Schoonmaker v. Lawrence Brunoli, Inc., supra,
239–40.
This burden shifting analysis assists the plaintiff in
establishing the amount of improperly paid work. See
Anderson v. Mt. Clemens Pottery Co., supra, 328 U.S.
688 (‘‘[H]ere we are assuming that the employee has
proved that he has performed work and has not been
paid in accordance with the statute. The damage is
therefore certain. The uncertainty lies only in the
amount of damages arising from the statutory violation
by the employer.’’ (Emphasis added.)); see also Kuebel
v. Black & Decker, Inc., 643 F.3d 352, 364–65 (2d Cir.
2011) (‘‘[t]he Anderson test simply addresses whether
there is a reasonable basis for calculating damages,
assuming that a violation has been shown’’); Evans v.
Tiger Claw, Inc., 173 Conn. App. 409, 420, 163 A.3d
1282 (‘‘[t]he purpose of the Anderson [burden shifting]
scheme is simply to prevent an employer from complaining that ‘the damages lack the exactness and precision of measurement that would be possible had [it]
kept records’ ’’), cert. denied, 327 Conn. 976, 174 A.3d
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800 (2017). Accordingly, in our view, the reasoning of
the previous Superior Court cases was incorrectly
based on the conclusion that the extent of the plaintiff’s
side work was an individual issue. Under § 31-62-E4
of the Regulations of Connecticut State Agencies, the
plaintiff has to establish only that she performed nonservice and service work together, not that she performed nonservice work for any specific length of time;
Schoonmaker does not require plaintiffs to establish
with certainty the amount of uncompensated work performed.
That having been said, we observe that Schoonmaker
does not lower the plaintiff’s burden of proving whether
she performed such work in the first instance. The plaintiff contends, however, that the class is not required to
prove the precise nature of the employees’ side work
duties because it is the employer’s burden to prove
‘‘that they are entitled [to] any exception to the minimum wage laws.’’ The defendants disagree and argue
that it is the plaintiff’s burden to prove the type of side
work performed during each shift. We agree with the
plaintiff. In order to take advantage of a statutory exception to minimum wage laws, such as the exclusion of
certain individuals under the definition of ‘‘employee’’
in § 31-58 (e), an employer has the burden of proving
that an employee qualifies under that exception. See
Butler v. Hartford Technical Institute, Inc., supra, 243
Conn. 465–66; see also Shell Oil Co. v. Ricciuti, 147
Conn. 277, 283, 160 A.2d 257 (1960) (‘‘[t]he burden rests
on the employer to establish that his employees come
within an exemption’’). The tip credit functions in the
same manner as an exception to the minimum wage,
as it permits employers to pay their employees less
than the minimum wage. See Amaral Brothers, Inc. v.
Dept. of Labor, supra, 325 Conn. 74 (explaining that
§ 31-60 (b), tip credit statute, ‘‘carves out certain exceptions to Connecticut’s minimum wage laws’’); see also
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Perez v. Lorraine Enterprises, Inc., 769 F.3d 23, 27
(1st Cir. 2014) (characterizing FLSA tip credit as ‘‘[an
exception] to the minimum wage rate’’). As a result, it
is the employer’s burden to establish that the employees
qualified for the tip credit. See Stokes v. Norwich Taxi,
LLC, 289 Conn. 465, 481–83, 958 A.2d 1195 (2008) (placing burden on employer to prove application of fluctuating workweek exception under FLSA); see also Pedigo
v. Austin Rumba, Inc., 722 F. Supp. 2d 714, 724 (W.D.
Tex. 2010) (‘‘[the] [d]efendants, as the employers, bear
the burden of proving that they are entitled to taking
tip credits’’ (internal quotation marks omitted)); Driver
v. AppleIllinois, LLC, 265 F.R.D. 293, 298 (N.D. Ill. 2010)
(same). But see Fast v. Applebee’s International, Inc.,
638 F.3d 872, 882 (8th Cir. 2011) (‘‘the employees . . .
must establish that they spent a substantial amount of
time performing nontip-producing duties such that they
were not performing a tipped occupation for at least
portions of their shifts’’ (emphasis added)), cert. denied,
565 U.S. 1156, 132 S. Ct. 1094, 181 L. Ed. 2d 977 (2012).
The question remains whether the plaintiff may prove
the class’ performance of nonservice duties with representative evidence or whether the nature of side work
requires individual testimony, as the defendants contend.
In Tyson Foods, Inc. v. Bouaphakeo, 577 U.S. 442,
454, 136 S. Ct. 1036, 1049, 194 L. Ed. 2d 124 (2016), the
United States Supreme Court permitted an FLSA class
to prove the amount of time spent performing an
uncompensated task through the use of representative
testimony. According to the court, whether representative proof is permitted ‘‘to establish [class-wide] liability
will depend on the purpose for which the sample is being
introduced and on the underlying cause of action.’’ Id.,
460. Representative proof was permitted in Tyson
Foods, Inc., because of the burden shifting analysis
from Anderson. See id., 456–57 (‘‘In this suit, as in
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[Anderson], [the] respondents sought to introduce a
representative sample to fill an evidentiary gap created
by the employer’s failure to keep adequate records.
. . . Rather than absolving the employees from proving
individual injury, the representative evidence . . . was
a permissible means of making that very showing.’’).
As each individual employee could have used the representative evidence to prove liability given the discrete
nature of the task at issue in Tyson Foods, Inc., such
evidence was properly used for the class. See id., 457.
The defendants contest the use of representative testimony in the present case because, they contend, the
class members do not share the same tasks. We disagree. In the present case, the tasks expected of servers
are relatively uniform, although certain tasks may have
been performed by different servers on different shifts.
See Secretary of Labor v. DeSisto, 929 F.2d 789, 793
(1st Cir. 1991) (‘‘an employee can . . . represent other
employees only if all perform substantially similar
work’’). But see Ferreras v. American Airlines, Inc.,
946 F.3d 178, 186–87 (3d Cir. 2019) (concluding that
Tyson Foods, Inc., did not apply as there was ‘‘substantial variability’’ in employees’ tasks). Based on the depositions of the defendants’ corporate representative, the
trial court could reasonably have found, for purposes
of certifying the class, that the plaintiffs demonstrated
a common policy of similar side work tasks that could
be used to show that all Chip’s servers performed nonservice duties. For example, when asked how Wethersfield side work differed from the side work at other
restaurants, Robertson stated: ‘‘I would say it has the
same tasks, but the way it’s written, the way it’s categorized, the way things are stored, the layout, it’s all different.’’ (Emphasis added.) So, although there is some
variation in the performance of these tasks, they are
outlined and described similarly by the defendants
themselves in their own policies and deposition testi-
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mony. Additionally, the defendants admit that all servers are trained in a similar manner and perform some
of their side work away from the tables and booths.24
The defendants also contend that representative testimony is improper because class members must individually prove how frequently and during what shifts
specific duties were performed, and the record lacks
evidence to that effect. We again disagree. As in Tyson
Foods, Inc., the plaintiff may use inference to bridge
an evidentiary gap in this regard. The defendants did
not record which duties servers performed during each
shift. As a result, it would be unfair to require plaintiffs
to prove facts for which there is no individual proof.
See Mooney v. Domino’s Pizza, Inc., supra, 2016 WL
4576996, *4 (‘‘[the] [d]efendants’ proposed interpretation would make the [Massachusetts] Tips Act effectively unenforceable even in [single plaintiff] litigation,
as no employee would be able to litigate the specific
circumstances of the individual customer interactions,
undoubtedly resulting in situations in which employees
were improperly deprived of tips’’). But see In re Autozone, Inc., Docket No. 3:10-md-02159-CRB, 2016 WL
4208200, *15 (N.D. Cal. August 10, 2016) (‘‘[t]he representational evidence [in Tyson Foods, Inc.] did not
depend on individual employees’ memories, it simply
filled in a gap’’), aff’d, 789 Fed. Appx. 9 (9th Cir. 2019).
In light of Schoonmaker, which permits employees
to shift the burden to the employer to establish the
precise amount of improperly paid work, and the statutory framework making it the employer’s burden to
prove its entitlement to the tip credit, we conclude that
the trial court did not abuse its discretion in determining
that the nature of the side work performed by the class
24

Robertson testified that all servers (1) were trained according to the
same training packet, and (2) performed side work on every shift. Throughout her depositions, she also detailed how specific tasks were performed
away from the tables and booths.
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can be proven by representative testimony. See Secretary of Labor v. DeSisto, supra, 929 F.2d 792 (permitting
Secretary of Labor to establish ‘‘the initial burden of
proof requirement’’ with representative testimony in
FLSA case); Mooney v. Domino’s Pizza, Inc., supra,
2016 WL 4576996, *7 (permitting class to prove ‘‘how
many hours class members typically spent performing
particular duties’’ with representative testimony); see
also Vaquero v. Ashley Furniture Industries, Inc., 824
F.3d 1150, 1156 (9th Cir. 2016) (permitting employee to
use representative evidence in form of company policies and class member declarations to prove liability,
as defendant ‘‘may challenge the viability’’ of evidence
later in proceedings). The class can establish what tasks
were performed, and how frequently they were performed, through testimony offering the servers’ recollection of these facts. For example, if all cleaning tasks
are determined to be nonservice in nature, a group
of servers may testify regarding how, and with what
frequency, they cleaned the restaurant. Tyson Foods,
Inc. ‘‘tells us that representative evidence include[s]
employee testimony, video recordings, and expert studies. . . . So testimony from [the defendant’s employees] can amount to representative evidence.’’ (Citation
omitted; internal quotation marks omitted.) Ridgeway
v. Walmart, Inc., 946 F.3d 1066, 1087 (9th Cir. 2020).
A defendant may still mount individual defenses against
representative testimony. See Tyson Foods, Inc. v. Bouaphakeo, supra, 136 S. Ct. 1047.
For these reasons, we conclude that the trial court
did not abuse its discretion in permitting the plaintiff
to use representative evidence to prove that class members performed service and nonservice work. ‘‘As long
as there is a basis to conclude that the trial court
reached a reasoned conclusion that common issues will
outweigh others, predominance is properly established.’’ Standard Petroleum Co. v. Faugno Acquisi-
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tion, LLC, supra, 330 Conn. 65. If and when the trial court
determines that certain tasks qualify as nonservice
duties, the plaintiffs will be required to demonstrate
that the class performed those duties for which they
were improperly compensated, with the burden then
shifting to the defendants to prove that they were permitted to take the tip credit for the performance of
those tasks.25 Whether an individual server performed
nonservice tasks during a particular shift presents an
individualized question of damages26 that generally does
not defeat predominance.27 See Zivkovic v. Laura
Christy, LLC, supra, 329 F.R.D. 75 (‘‘the types of individual questions that exist in wage-and-hour cases, such
as the hours worked or the exact damages to which
each plaintiff might be entitled, [are] inevitable and [do]
not defeat the predominance requirement’’ (internal
quotation marks omitted)); Whitehorn v. Wolfgang’s
Steakhouse, Inc., 275 F.R.D. 193, 199 (S.D.N.Y. 2011)
(differences in ‘‘job duties and thus the projected shift
hours’’ required individualized determinations of damages); see also 2 W. Rubenstein, Newberg on Class
Actions (5th Ed. 2020) § 4:54 (‘‘the black letter rule is
that individual damage calculations generally do not
defeat a finding that common issues predominate’’).
This framework may present the trial court with administrative challenges relating to case management, but
such difficulties are inevitable in complex litigation of
this type.
25
See Corning Glass Works v. Brennan, 417 U.S. 188, 196–97, 94 S. Ct.
2223, 41 L. Ed. 2d 1 (1974) (‘‘the general rule [is] that the application of an
exemption under the [FLSA] is a matter of affirmative defense on which
the employer has the burden of proof’’).
26
See Haschak v. Fox & Hound Restaurant Group, Docket No. 10 C 8023,
2012 WL 5509617, *5 (N.D. Ill. November 14, 2012) (‘‘[the] [d]efendants’
liability for the policy will be independent of the possibility that certain
individual class members will be unable to recover because the time they
spent performing tasks mandated by the otherwise improper policy may
happen to prove de minimis’’ (emphasis omitted)).
27
We note that, if the court determines, after defining nonservice during
the summary judgment proceedings, that there are too few qualifying tasks
to support predominance, the court may decertify the class.
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Our conclusion that the plaintiff may use representative testimony to establish predominance also supports
a conclusion that litigating these claims as a class is
superior. We recognize that the trial court’s memorandum of decision addressed superiority only briefly and
did not expressly consider many of the difficulties that
the defendants argue militate against the superiority of
a class action. Given our conclusion that the plaintiff
may use representative testimony to prove liability,
however, we are not persuaded by the defendants’ arguments on this point. Although further testimony or other
evidence may be required for the class to succeed on
the merits of its claim, the absence of such evidence
at this stage does not establish a lack of superiority.
Litigating the claims of hundreds of servers in this
fashion promotes judicial efficiency and provides many
individuals, who would likely not bring such a claim,
an opportunity for relief. See Grimes v. Housing Authority, 242 Conn. 236, 244, 698 A.2d 302 (1997) (‘‘[c]lass
action suits: (1) promote judicial economy and efficiency; (2) protect defendants from inconsistent obligations; (3) protect the interests of absentee parties; and
(4) provide access to judicial relief for small claimants’’). This class, which is limited to six restaurants
located within our state, does not include different restaurant types or restaurants across state lines. Claims
such as those presented in the present case are ideally
suited for class certification. The defendants themselves may also be the ultimate beneficiaries of class
treatment when the claim rests, at bottom, on the validity of a single theory of liability because, if that theory
fails as a matter of law, the decision may operate to
foreclose recovery for hundreds of plaintiffs.
D
The defendants also claim that the trial court improperly defined the class in its certification order, as
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required under Practice Book § 9-9.28 The defendants
assert that the trial court improperly certified the class
utilizing the name ‘‘Connecticut Chip’s Family Restaurant,’’ which is not a legal entity. We reject this contention. Although ‘‘Connecticut Chip’s Family Restaurant’’ is not a legal entity, that term clearly encompasses
the six Chip’s restaurants, rendering readily ascertainable and verifiable the individuals employed at those
restaurants. Put differently, individual servers will easily recognize whether they qualify as a class member
based on their employment at a Chip’s restaurant during
the stated time period, and their eligibility as such will
be subject to definitive verification. See 3 W. Rubenstein, supra, § 7:27 (‘‘Courts confront at least three
recurring issues in overseeing the class definition. First,
the class must be defined in a manner that makes its
membership ‘ascertainable.’ . . . Second, the class
definition must be clear and precise. . . . Third, a
court certifying a class may have to certify more than
one class or subclasses.’’ (Emphasis omitted; footnotes
omitted.)) Accordingly, it was not an abuse of discretion
to describe the class using the name ‘‘Connecticut
Chip’s Family Restaurant.’’29
The order granting class certification is affirmed.
In this opinion the other justices concurred.

28

We are also not persuaded that the trial court failed to define the class.
The trial court’s decision clearly states that it is certifying the class, as
requested by the plaintiff: ‘‘All individuals employed as [s]ervers at any
Connecticut Chip’s Family Restaurant from October 25, 2015, until March
1, 2018.’’ (Internal quotation marks omitted.)
29
We note that a class definition mentioning the six Chip’s restaurant
locations would be more specific, and the trial court may deem it advisable
to amend the definition accordingly on remand. See Rivera v. Veterans
Memorial Medical Center, 262 Conn. 730, 744, 818 A.2d 731 (2003) (‘‘it is
within the purview of the trial court to revisit the issue of class certification,
and, if circumstances require, alter the definition of the class as developments dictate’’).
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LPP MORTGAGE LTD. v. UNDERWOOD TOWERS
LIMITED PARTNERSHIP ET AL.
(AC 43542)
(AC 43575)
Cradle, Alexander and Lavine, Js.
Syllabus
The substitute plaintiff sought to foreclose a commercial mortgage on certain
real property of the defendant U Co., which had leased the property
from the defendant city of Hartford to construct an apartment complex.
After U Co. failed to make payments on the loan, it executed two more
mortgages, each of which was secured by a separate note. When the
notes and mortgages were thereafter sold to the substitute plaintiff, it
was provided with an affidavit in which the seller averred that one of
the original notes had been lost. U Co. and its management agent, the
defendant C Co., claimed that the substitute plaintiff lacked standing
to foreclose the mortgage because it could not produce the lost note
and, thus, that the trial court lacked subject matter jurisdiction. The
trial court determined that, pursuant to New England Savings Bank v.
Bedford Realty Corp. (238 Conn. 745), the substitute plaintiff’s failure
to produce the lost note did not deprive it of standing to foreclose the
mortgage. The court thereafter rendered judgment of strict foreclosure.
On appeal to this court, U Co. and C Co. claimed, inter alia, that the
trial court erred in concluding that the plaintiff had standing to foreclose
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the mortgage, and the city claimed that, in making that determination,
the trial court improperly relied on New England Savings Bank, which,
the city contended, had been overruled sub silentio or improperly
decided. Held that the judgment of the trial court was affirmed, and
because that court aptly addressed the arguments raised by U Co. and
C Co., this court adopted the trial court’s thorough and well reasoned
decision as a proper statement of the facts and applicable law on the
issues; moreover, the city’s unpreserved claim that the trial court improperly relied on New England Savings Bank or, in the alternative, that
that case was wrongly decided, was unavailing, as this court declined
to presume that our Supreme Court intended to overrule its long-standing
precedent in the absence of any clear indication that it intended to do
so, and, as an intermediate appellate court, this court could not overrule
or reconsider the decisions of our Supreme Court.
Argued April 6—officially released July 20, 2021
Procedural History

Action to foreclose a mortgage on certain of the named
defendant’s real property, and for other relief, brought
to the Superior Court in the judicial district of Hartford
and transferred to the Complex Litigation Docket; thereafter, LPP Mortgage, Inc., was substituted as the plaintiff; subsequently, the case was tried to the court, Miller,
J.; thereafter, the court, Hon. Patty Jenkins Pittman,
judge trial referee, granted the motion for a mistrial filed
by the named defendant et al.; subsequently, the court,
Schuman, J., denied the motion to dismiss filed by the
named defendant et al. as to the defendant CDC Management Company; thereafter, the court, Schuman, J.,
denied the motion to dismiss filed by the named defendant et al., granted in part the substitute plaintiff’s motion
for summary judgment and granted in part the motion
for summary judgment filed by the named defendant
et al.; subsequently, the court, Schuman, J., rendered judgment of strict foreclosure, from which the named defendant et al. and the defendant city of Hartford filed separate appeals with this court. Affirmed.
Richard P. Weinstein, for the appellants in Docket No.
AC 43542 (named defendant et al.).
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David S. Hoopes, with whom was Jay R. Lawlor, for
the appellant in Docket No. AC 43575 (defendant city
of Hartford).
Wesley W. Horton, with whom were Thomas W. Witherington and J. David Folds, pro hac vice, and, on the
brief, Nicholas P. Vegliante and John G. McJunkin, pro
hac vice, for the appellee in Docket Nos. AC 43542 and
AC 43575 (substitute plaintiff).
Opinion

CRADLE, J. In these related appeals arising from a
commercial foreclosure action, the defendants Underwood Towers Limited Partnership (Underwood), CDC
Management Corporation (CDC), and the city of Hartford (city),1 appeal from the judgment of the trial court,
rendered after a court trial, in favor of the substitute
plaintiff, LPP Mortgage, Inc.2 In Docket No. AC 43542,
Underwood and CDC claim that the trial court erred
in concluding that the plaintiff had standing to foreclose
the mortgage because it was not entitled to enforce
the promissory note; in relying on the provisions of
a regulatory agreement between Underwood and the
United States Department of Housing and Urban Development (HUD) to conclude that Underwood had defaulted
on the mortgage, and in calculating the amount of the
debt owed to the plaintiff; in concluding that foreclosure was an equitable remedy in this case; in awarding
monetary damages in addition to the judgment of strict
foreclosure; and in awarding damages to the plaintiff
under a theory of unjust enrichment. In Docket No. AC
43575, the city challenges the trial court’s conclusion
1

Greystone Servicing Corporation, Inc., Mac-Gray Services, Inc., United
Way of the Capital Area, Inc., and Xerox-Hartford Associates also were
named as defendants. Because those defendants have not participated in
this appeal, any reference herein to the defendants refers only to Underwood,
CDC and the city, unless otherwise stated.
2
LPP Mortgage, Inc., was substituted as the plaintiff on October 24, 2017.
We therefore refer to it as the plaintiff in this opinion.
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that the plaintiff had standing to foreclose on the ground
that New England Savings Bank v. Bedford Realty
Corp., 238 Conn. 745, 680 A.2d 301 (1996) (Bedford
Realty), the Supreme Court case on which the trial
court relied in so concluding, has been overruled sub
silentio, or, in the alternative, was improperly decided.
We affirm the judgment of the trial court.
The following facts, set forth by the trial court in its
memorandum of decision, provide the relevant background to these appeals. In 1985, Underwood entered
into a ground lease with the city for approximately six
acres of property on which Underwood would construct
Park Place Towers, a high-rise apartment complex
(project). The project was financed by Underwood with
a $35 million mortgage that was insured by HUD. To
obtain that mortgage insurance, Underwood entered
into a regulatory agreement with HUD that governed
the management of the project and regulated the use
of its revenues. In 1990, after Underwood failed to make
payments on the loan, it executed a second mortgage
and a second mortgage note, Note A, in favor of HUD.
Underwood defaulted again in 1996 and executed an
additional mortgage note with HUD, Note B.
In 2002, HUD sold the second mortgage to PAMI MidAtlantic, LLC (PAMI). Instead of providing PAMI with
the original Note B, HUD provided an affidavit averring
that the note had been lost (lost note affidavit). In 2005,
PAMI assigned the second mortgage, along with the
lost note affidavit, back to HUD. Later in 2005, HUD
sold the mortgage and both notes to Beal Bank. Beal
Bank, in turn, sold the mortgage and both notes to the
plaintiff in 2006. Neither Beal Bank nor the plaintiff
possessed the original Note B; however, both of those
transfers were accompanied by lost note affidavits for
Note B.
By letters to Underwood dated March 28 and May 2,
2006, the plaintiff declared defaults on Note B, and
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demanded payment from Underwood in the amounts
of $419,246 and $1,146,245.98, respectively. On June 14,
2006, the plaintiff notified Underwood that, because the
defaults had not been cured, it had accelerated the debt,
and demanded payment of the entire principal amounts
due under Notes A and B—approximately $68 million.
In December, 2006, the plaintiff commenced this action.
By way of its ten count, revised, second amended complaint, dated November 29, 2018, the plaintiff sought a
judgment of strict foreclosure. Additionally, as to Underwood, the plaintiff sought damages for breach of contract, breach of the covenant of good faith and fair dealing,
conversion, statutory theft pursuant to General Statutes
§ 52-564, and unjust enrichment. As to CDC, the plaintiff
sought damages for unjust enrichment and fraudulent
conveyance. As to both Underwood and CDC, the plaintiff sought damages for fraud and violation of the Connecticut Unfair Trade Practices Act, General Statutes
§ 42-110a et seq.
On July 16, 2019, following a court trial that spanned
eighteen days, and the submission of posttrial briefs,
the court filed a memorandum of decision, in which it
rejected the defendants’ argument that the plaintiff did
not have standing to foreclose the mortgage and rendered judgment of strict foreclosure. The court also
ordered Underwood to pay the plaintiff $1,766,057 in
damages for breach of contract and breach of the covenant of good faith and fair dealing.3 The court ordered
CDC to pay the plaintiff $408,588 in damages for unjust
enrichment.4 The court thereafter awarded the plaintiff
postjudgment interest at the annual rate of 5 percent,
3
The court also found Underwood liable for conversion but did not add
those damages to the total award because they overlapped with the other
damages already awarded to the plaintiff.
4
The court previously had granted a motion for summary judgment filed
by Underwood and CDC as to the plaintiff’s claims for unjust enrichment
as to Underwood and fraudulent conveyance as to CDC.
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with law days to commence on December 2, 2019. These
appeals followed.
On appeal, the defendants claim that the court erred in
concluding that the plaintiff had standing to commence
this action and, thus, that the court improperly exercised
subject matter jurisdiction over its claims. Underwood
and CDC also claim that the court improperly relied on
the provisions of the regulatory agreement to conclude
that Underwood had defaulted on the mortgage and in
calculating the amount of the debt owed to the plaintiff;
erred in concluding that foreclosure was an equitable
remedy in this case and in awarding monetary damages
in addition to the judgment of strict foreclosure; and
improperly awarded damages under a theory of unjust
enrichment.
On the basis of our examination of the extensive record
on appeal, and the briefs and arguments of the parties,
we are persuaded that the judgment of the trial court
should be affirmed. Because the court’s memorandum
of decision aptly addresses the arguments raised by
Underwood and CDC in AC 43542, we adopt its thorough and well reasoned decision as a proper statement
of the facts and applicable law on these issues. See LPP
Mortgage Ltd. v. Underwood Towers Ltd. Partnership,
Superior Court, judicial district of Hartford, Complex
Litigation Docket, Docket No. X03-CV-07-5007994-S
(July 16, 2019) (reprinted at 205 Conn. App. 773,
A.3d
). It would serve no useful purpose for us to
repeat the discussion contained therein. See Citizens
Against Overhead Power Line Construction v. Connecticut Siting Council, 311 Conn. 259, 262, 86 A.3d 463
(2014); Phadnis v. Great Expression Dental Centers
of Connecticut, P.C., 170 Conn. App. 79, 81, 153 A.3d
687 (2017).
In AC 43575, the city asserts an additional argument in
challenging the trial court’s conclusion that the plaintiff
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had standing to foreclose, which the city did not raise
before the trial court, and, thus, the court did not address
in its memorandum of decision.5 The city argues that
the case on which the trial court relied in concluding
that the plaintiff had standing, Bedford Realty, has been
overruled sub silentio or, in the alternative, was improperly decided. We are not persuaded.
In challenging the plaintiff’s standing to foreclose the
mortgage, Underwood and CDC argued to the trial court
that the plaintiff was not entitled to enforce Note B,
pursuant to General Statutes § 42a-3-309, because it was
not in possession of the note when it was lost.6 The
trial court rejected that argument, relying on Bedford
Realty for the proposition that a mortgagee ‘‘is entitled
to pursue its remedy at law on the notes, or to pursue its
remedy in equity upon the mortgage, or to pursue both.
A note and a mortgage given to secure it are separate
instruments, executed for different purposes and in this
[s]tate [an] action for foreclosure of the mortgage and
upon the note are regarded and treated, in practice, as
5

Pursuant to the ground lease, Underwood was required to make certain
payments to the city in lieu of taxes. The trial court found that Underwood
was approximately $3.5 million in arrears on those payments, and that Note
B was senior in priority to the debt owed to the city. The city did not
participate in the trial and did not challenge the plaintiff’s standing at any
point prior to the court’s July 16, 2019 memorandum of decision. The city
first raised this issue in a motion for determination of priorities filed on
September 4, 2019. The court summarily denied that motion. Because standing implicates a court’s subject matter jurisdiction, which may be challenged
at any time, the city’s claim is properly before us and is subject to our
plenary review. See Saunders v. Briner, 334 Conn. 135, 156, 221 A.3d 1 (2019).
6
General Statutes § 42a-3-309 (a) provides: ‘‘A person not in possession
of an instrument is entitled to enforce the instrument if (i) the person was
in possession of the instrument and entitled to enforce it when loss of
possession occurred, (ii) the loss of possession was not the result of a
transfer by the person or a lawful seizure, and (iii) the person cannot
reasonably obtain possession of the instrument because the instrument was
destroyed, its whereabouts cannot be determined, or it is in the wrongful
possession of an unknown person or a person that cannot be found or is
not amenable to service of process.’’
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separate and distinct causes of action, although both
may be pursued in a foreclosure suit.’’ (Internal quotation marks omitted.) New England Savings Bank v.
Bedford Realty Corp., supra, 238 Conn. 759.
In deciding Bedford Realty, our Supreme Court
observed that, because the plaintiff had chosen to pursue the equitable action of foreclosure of the mortgage,
rather than a legal action on the note, the fact that the
plaintiff never possessed the lost promissory note was
not fatal to its foreclosure of the mortgage. Id., 759–60.
The court further held that, ‘‘whatever restrictions [General Statutes] §§ 42a-3-301 and 42a-3-309 might put upon
the enforcement of personal liability based solely upon
a lost note, they do not prohibit [a mortgagee] from
pursuing an action of foreclosure to enforce the terms
of the mortgage.’’ Id., 760. The court reasoned: ‘‘In pursuing the remedy of strict foreclosure, [the mortgagee]
or its assignee nevertheless will have to establish the
amount of the debt that [the mortgagor] owes. The loss
of the note, however, does not preclude proof of the
debt by other evidence [because a] note is not a debt;
it is only primary evidence of a debt; and where this is
lost, impaired or destroyed bona fide, it may be supplied
by secondary evidence. . . . [Accordingly] [t]he loss
of a . . . note alters not the rights of the owner, but
merely renders secondary evidence necessary and
proper. [The mortgagee] or its assignee is free to present
reliable evidence other than the original promissory
note to establish the amount of the debt.’’ (Citations
omitted; internal quotation marks omitted.) Id. On the
basis of the foregoing reasoning in Bedford Realty, the
trial court here concluded that the plaintiff’s failure to
produce the lost note did not deprive it of standing to
foreclose the mortgage.
The city first argues that Bedford Realty has been overruled sub silentio by two subsequent Supreme Court decisions, J.E. Robert Co. v. Signature Properties, LLC, 309
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Conn. 307, 71 A.3d 492 (2013), and Equity One, Inc. v.
Shivers, 310 Conn. 119, 74 A.3d 1225 (2013). The city
contends that those cases ‘‘held, contrary to Bedford
[Realty], that standing to foreclose a mortgage securing
a note is governed by the [Uniform Commercial Code
(UCC), General Statutes § 42a-1-101 et seq.].’’ (Emphasis in original.) The city argues: ‘‘Though neither decision mentioned Bedford [Realty], both are necessarily
inconsistent and irreconcilable with it.’’
It is well settled that, ‘‘absent clear indications from
the Supreme Court itself, lower courts should not lightly
assume that a prior decision has been overruled sub
silentio merely because its reasoning and result appear
inconsistent with later cases.’’ (Internal quotation marks
omitted.) State v. Berrios, 320 Conn. 265, 286, 129 A.3d
696 (2016). This principle is founded on the notion that
‘‘[w]e are not prepared to indulge in the presumption
that the Supreme Court would so cavalierly overrule
. . . [its own] authority without even acknowledging
that it was doing so.’’ State v. Farrar, 7 Conn. App. 149,
154–55, 508 A.2d 49, cert. denied, 200 Conn. 805, 512
A.2d 229 (1986).
Here, as the city acknowledges, neither of the cases
that it cites as having overruled our Supreme Court’s
decision in Bedford Realty—J.E. Robert Co. v. Signature Properties, LLC, supra, 309 Conn. 307, nor Equity
One, Inc. v. Shivers, supra, 310 Conn. 119—even mentions Bedford Realty.7 Indeed, neither case discusses
the dichotomy between a foreclosure action and an action
7

In J.E. Robert Co. v. Signature Properties, LLC, supra, 309 Conn. 307,
the court determined that a loan servicer for the owner of legal title to a
note has standing in its own right, under the UCC, to foreclose on the real
property securing the note. Id., 311, 317. In Equity One, Inc. v. Shivers,
supra, 310 Conn. 119, the court held that the trial court’s determination
that the loan servicer had standing to bring an action for foreclosure was
presumptively valid on the basis of the servicer’s production of documents
showing that it was the holder of the note at the time the action was
commenced. Id., 130–31.
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to enforce a note. In the absence of any clear indication
that our Supreme Court intended to overrule its longstanding precedent in Bedford Realty with either of
those decisions, we decline to presume that it did so.8
In the alternative, the city argues that Bedford Realty
was wrongly decided. ‘‘It is well established that this
court cannot overrule or reconsider the decisions of
our Supreme Court. See State v. Brown, 73 Conn. App.
751, 756, 809 A.2d 546 (2002) (‘Our Supreme Court is the
ultimate arbiter of the law in this state. We, as an intermediate appellate court, cannot reconsider the decisions of our highest court.’); State v. Fuller, 56 Conn. App.
592, 609, 744 A.2d 931 (‘[i]t is not within our function
as an intermediate appellate court to overrule Supreme
Court authority’), cert. denied, 252 Conn. 949, 748 A.2d
298, cert. denied, 531 U.S. 911, 121 S. Ct. 262, 148 L. Ed.
2d 190 (2000).’’ State v. Corver, 182 Conn. App. 622, 638
n.9, 190 A.3d 941, cert. denied, 330 Conn. 916, 193 A.3d
1211 (2018). Accordingly, this argument is unavailing.
The judgment is affirmed and the case is remanded
for the purpose of setting new law days.
In this opinion the other judges concurred.
8
We note that Bedford Realty is not an anomaly. Our Supreme Court
repeatedly has recognized and abided by the distinction between a foreclosure action and an action to enforce a note. See JPMorgan Chase Bank,
National Assn. v. Essaghof, 336 Conn. 633, 640, 249 A.3d 327 (2020); JP
Morgan Chase Bank, N.A. v. Winthrop Properties, LLC, 312 Conn. 662, 673,
94 A.3d 622 (2014); New Milford Savings Bank v. Jajer, 244 Conn. 251,
266–67, 708 A.2d 1378 (1998); Wendell Corp., Trustee v. Thurston, 239 Conn.
109, 116, 680 A.2d 1314 (1996); Hartford National Bank & Trust Co. v.
Kotkin, 185 Conn. 579, 581, 441 A.2d 593 (1981). This court likewise has
recently acknowledged that distinction. See Castle v. DiMugno, 199 Conn.
App. 734, 753, 237 A.3d 731 (2020), quoting Seven Oaks Enterprises, L.P.
v. DeVito, 185 Conn. App. 534, 547, 198 A.3d 88, cert. denied, 330 Conn.
953, 197 A.3d 893 (2018). Our Supreme Court’s explicit adherence to that
distinction in 2014 in JP Morgan Chase Bank, N.A. v. Winthrop Properties,
LLC, supra, 673, and again in 2020 in JPMorgan Chase Bank, National Assn.
v. Essaghof, supra, 640, which were decided after both cases on which the
city relies in arguing that Bedford Realty has been overruled sub silentio,
would seem to dispositively refute the city’s claim.
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APPENDIX
LPP MORTGAGE LTD. v. UNDERWOOD TOWERS
LIMITED PARTNERSHIP ET AL.*
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Complex Litigation Docket
File No. X03-CV-07-5007994-S
Memorandum filed July 16, 2019
Proceedings

Memorandum of decision in commercial foreclosure
action. Judgment for plaintiff in part.
Thomas W. Witherington, Nicholas P. Vegliante, John
G. McJunkin, pro hac vice, and J. David Folds, pro hac
vice, for the plaintiff.
Richard P. Weinstein, for the named defendant et al.
Opinion
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SCHUMAN, J. The substitute plaintiff, LPP Mortgage,
Inc. (plaintiff), has filed a ten count, Second Amended
Complaint (complaint) (Docket Entry (Entry) #562.00)
seeking foreclosure in the first count and money damages for various breaches in the remaining counts. The
principal defendants are Underwood Towers Limited
Partnership (Underwood) and its management agent,
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CDC Management Company (CDC) (collectively, defendants).1 The court granted the defendants’ motion for
summary judgment on counts six and eight of the complaint. (Entry #662.00, p. 19.) The defendants have filed
a second amended answer, denying the plaintiff’s claims
and raising twenty-two special defenses. (Entry #715.00.)
A court trial of these claims took place over eighteen
days in January, February, and March, 2019. The parties
completed the filing of briefs on June 5, 2019. This memorandum constitutes the decision in the case.
I
HISTORY AND BACKGROUND
Unfortunately, this case has a long and tortuous history.
The court finds the following facts based on the undisputed parts of the record and on the testimony and the
exhibits that it credits.
Underwood is a limited partnership, whose sole asset
is the subject property—Park Place Towers. In 1985,
Underwood leased 6.34 acres of property owned by the
defendant city of Hartford in order to construct a highrise apartment complex in the Frog Hollow neighborhood southwest of downtown Hartford. (Exhibit (Ex.)
1137, p. 32.) The ground lease called for an annual rental
fee of $1 for ninety-nine years. Once built, Park Place
Towers (Park Place) constituted two high-rise buildings,
each containing twenty-five stories. There were a total
of 451 apartments, consisting of 153 one-bedroom, 287
two-bedroom, and 11 three-bedroom units. The apartments were generally of the market rate nature with
only a limited amount of low-income housing. (Scobie,
1
The other appearing defendants are Greystone Servicing Corporation,
Inc., the city of Hartford, and United Way of the Capital Area, Inc. These
defendants may become involved in posttrial proceedings.
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03/18/09, pp. 57–58.)2 There was also a commercial
space on the ground floor of one of the apartments.
The funding for the construction of the project came
from a $35 million first mortgage loan given to Underwood by Connecticut National Bank. The mortgage was
insured by the United States Department of Housing
and Urban Development (HUD). To obtain the mortgage
insurance, Underwood entered into a Regulatory Agreement with HUD (regulatory agreement) that governed
the management of the project and its revenue. (Ex. 1.)
In 1990, the mortgage and note were assigned to the
defendant Greystone Servicing Corporation, Inc. (Greystone). Shortly thereafter, Underwood defaulted. HUD
then paid approximately $18.5 million to Greystone as
a partial payment of the claim (PPC),3 and Underwood
executed a second mortgage and a second mortgage
note, known as Note A, in favor of HUD.4 Underwood
defaulted again on the first mortgage beginning in 1993
because of the bad economy and sluggish rental market.
(Scobie, 3/18/09, p. 72; Ex. 36, pp. 2–3.) In an effort to
forestall foreclosure, Underwood, in 1995, applied for
2
Whenever possible, the court will provide a citation that includes the
name of the person who testified on the point in question and either the
date of his or her prerecorded testimony and the page in the transcript, or
the portion of his or her live testimony (direct, cross-examination, redirect,
recross) in which the testimony in question occurred.
The exhibits containing the transcripts of the out-of-court testimony of
the witnesses are as follows:
Arthur Adams
Ex. 349A
Nicholas Carbone
Ex. 350
Ann Ryan
Ex. 486A
Gregory Odean
Ex. 1150A
John Scobie
Exs. 357A, 1158
3
‘‘Partial payment of claim,’’ or ‘‘PPC,’’ is a phrase used in these cases to
refer to a situation in which HUD, as guarantor, makes payment on a mortgage in default.
4
John Scobie, the general manager of Underwood, testified that the first
default occurred because of a loss in occupancy resulting from construction
problems with the parking garage. (Scobie, 3/18/09, p. 72.)
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a second PPC, whereby HUD would make a payment
of approximately $13.9 million to the first mortgagee
to reduce (although not eliminate) the unpaid balance.
(Scobie, 3/18/09, p. 73; 3/19/09, p. 8; Ex. 36, p. 4.) HUD
accepted and, in 1996, Underwood executed an additional mortgage note with HUD, known as Note B, for
the $13.9 million and agreed to modifications to the
second mortgage. (Exs. 10, 37.) The combined original
principal amounts of Note A and Note B exceeded $30
million.
HUD sold the second mortgage to PAMI MidAtlantic,
LLC (PAMI), in 2002, and, instead of providing the original Note B, provided a lost note affidavit. PAMI assigned
the mortgage back to HUD in 2005 and returned the
lost note affidavit (Ryan, 09/21/09, pp. 18–19, 107.)5 HUD
then sold the mortgage, including both Notes A and B,
to Beal Bank (Beal) in 2005 for approximately $3.6
million. (Odean, 2/17/09, p. 141; 12/20/09, pp. 19–20.)
The sale was documented by, among other papers, a
Loan Sale Agreement. Beal never had possession of the
original Note B. (Odean, 2/19/09, p. 81.) The plaintiff
acquired the second mortgage in January, 2006, from
Beal, although Beal continued to service the loan until
2008. (Odean, 2/6/09, pp. 48–50; Ex. 30.)
Beginning in August, 2005, Beal sent Underwood letters
requesting additional information about Underwood’s
allocation of rental income. In January and February,
2006, Beal wrote Underwood to request payment of
$419,246 that Underwood had allegedly diverted improperly. The plaintiff declared a default on Note B by letters
dated March 28 and May 2, 2006, and demanded payment of $419,246 and $1,146,245.98, respectively, which
it claimed represented the amount of ‘‘Net Cash’’ the
defendants had failed to pay. (Exs. 67, 68, 70, 73, 75,
5
The court discusses this transfer in greater detail in part III B 2 of
this opinion.
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77, 79, 85.) By letter dated June 14, 2006, the plaintiff
also gave notice that, because Underwood had not
cured the default, the plaintiff had accelerated the debt.
The plaintiff at that time demanded payment of the
entire principal amounts on Notes A and B, together
with accrued interest, which totaled approximately $68
million. (Ex. 87.)
Meanwhile, on May 30, 2006, Underwood filed suit
against Beal and the plaintiff, seeking a declaration of
the rights of the parties in the first count, and liability
and damages in two additional counts. See Underwood
Towers, Ltd. Partnership v. Beal Bank, Superior Court,
judicial district of Hartford, Docket No. CV-06-5004189S. That case remains informally stayed pending the outcome of the present case.
The plaintiff filed the present action for foreclosure
and damages in December, 2006. The parties tried the
case to the court, Miller, J., beginning in February, 2009.
Testimony proceeded intermittently and did not end
until January, 2011. There were then extensive briefs
and delays that postponed full submission of the case
until January, 2017. Judge Miller then sought numerous
extensions of the 120 day decisional period. By June
1, 2018, the defendants declined to consent to further
extensions and instead moved for a mistrial. On July
25, 2018, the court, Hon. Patty Jenkins Pittman, judge
trial referee, granted the motion for a mistrial. The case
was at that time reassigned to the undersigned.
Prior to retrial, the court filed an extensive ruling
granting and denying in part various summary judgment
motions and motions in limine filed by the parties.
(Entry #662.00.) A retrial of the case before the court
took place over eighteen trial days in January, February,
and March, 2019. The trial addressed the plaintiff’s claim
of damages for the period from January 1, 2000 through
December 31, 2008, which the court will refer to as the
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‘‘trial period.’’ The plaintiff claims that, as of December
1, 2018, the total indebtedness on Note A, including
unpaid principal and accrued interest, is approximately
$65.7 million and on Note B is approximately $36.7
million. (Ex. 1121.) Because Note B is senior in priority
to Note A, this case, in the first instance, addresses
issues involving Note B. (Odean, 2/6/09, p. 80.)6
II
NOTE B
In Note B, Underwood promised to pay the Secretary
of HUD or ‘‘his successors and assigns’’ the principal
sum of $13,919,109.58 with interest at the annual rate
of 6.74 percent. (Ex. 10, p. 1.) Note B creates what is
known as a ‘‘net cash’’ mortgage between the plaintiff
and Underwood. Instead of making periodic, defined
payments of principal and interest, Underwood must
pay its monthly ‘‘net cash’’ to the lender. Note B states:
‘‘Net cash shall be calculated monthly and any payments
to be made hereunder out of Net Cash shall be payable
on the first (1st) day of the month.’’ (Ex. 10, p. 2.)
To determine the formula for ‘‘net cash,’’ one must
start with Note B’s concept of ‘‘Net Operating Income.’’
As defined by Note B, ‘‘Net Operating Income’’ is ‘‘the
amount remaining after subtracting from the gross revenue derived from the Project during such calendar year
6
Payments by the defendants have not fully covered the interest accruing
on Note B, so those payments have not reduced the principal on Note B or
the interest on Note A. (Odean, 2/11/09, pp. 54, 59–60; Ex. 1159, p. 5, ¶ 155.)
Payments of net cash to Beal Bank and the plaintiff typically have amounted
to $200,000 per year. (Scobie, 3/18/09, pp. 85, 127.) Note B is also senior in
priority to Underwood’s obligation to make payments in lieu of taxes
(PILOTs) to the city of Hartford. But the PILOTs, which total approximately
$426,310 per year and are in arrearage of approximately $3.5 million, have
seniority over Note A, which creates another reason why the plaintiff, as a
practical matter, cannot enforce Note A at this point. (Scobie, 2/6/19 p.m.,
pp. 48–49; Witt, 1/16/19 p.m., p. 33; Exs. 16, 601.)
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the operating and maintenance expenses of the Project,7
exclusive of debt service payments due under the First
Note,8 the Additional Note A Payments (as defined in
Note A), the Additional Note B Payments . . .9 and all
required Base [payments in lieu of taxes (PILOT)]
PILOT Payments.’’ (Footnotes added.) (Ex. 10, p. 2.)
‘‘Net cash’’ is then calculated by subtracting from the
‘‘Net Operating Income’’ the sum of the following five
items: ‘‘(i) all contributions, if any, to the Project’s
reserve for replacements account; (ii) debt service on
the First Note . . . (iii) the Minimum Note B payments
. . .10 (iv) all semi-annual payments required to be made
by the Maker to the City of Hartford, Connecticut (the
‘City’) equaling [sic] in the aggregate $36,144 per annum
(the ‘Base PILOT Payments’) . . . and (v) escrow
deposits for real estate taxes and/or payments in lieu
of taxes, hazard insurance premiums and mortgage
insurance premiums due hereunder.’’ (Footnote added.)
(Ex. 10, pp. 2–3.)
Thus, a fair formula for the determination of net cash
might look as follows:
Gross Revenue
− Operating and Maintenance Expenses
= Net Operating Income
− Reserve replacement contributions, debt service
on the first note, minimum Note B payments, PILOT
7
Almost all of the project’s gross revenue comes from rents paid by tenants.
8
The ‘‘First Note’’ refers to the 1985 first mortgage note in the original
principal amount of $35 million ultimately assigned to Greystone. (Ex. 10,
p. 1.)
9
‘‘Additional Note B Payments’’ refer to the monthly net cash payments.
(Ex. 10, p. 3.)
10
‘‘Minimum Note B payments’’ refer to a service charge consisting of
monthly payments equaling 0.5% of the unpaid principal balance on the
debt. (Ex. 10, p. 3.)
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payments to Hartford, escrow deposits for taxes and
insurance
= Net Cash.
Note B contains the following nonrecourse clause:
‘‘Neither the Maker nor any of its general or limited partners, from time to time, shall have any personal liability
for the payment of the indebtedness evidenced by this
Note B or for the performance of the obligations herein or
in the other Second Loan Documents, except as expressly
set forth in the Second Mortgage.’’ (Ex. 10, para. K.) In
this case, the plaintiff is not seeking a deficiency judgment or other personal liability against Underwood for
the indebtedness under Note B. Rather, the plaintiff
seeks the equitable remedy of foreclosure and the legal
remedy of damages, the latter purportedly based on
alleged violations of provisions in the second mortgage
and the other loan documents.
III
DEFENDANTS’ MOTION TO DISMISS
FOR LACK OF STANDING
The defendants initially move to dismiss on the
ground that the plaintiff lacks standing to enforce Note
B because it never had possession of that note. In the
alternative, the defendants assert that the plaintiff lacks
standing because it has not proven that Note B is lost
and that the plaintiff was the owner of the underlying
debt. This motion is timely because standing relates to
subject matter jurisdiction and thus can be raised at
any time; see U.S. Bank, National Assn. v. Schaeffer,
160 Conn. App. 138, 145, 125 A.3d 262 (2015); Practice
Book § 10-33; and also because the defendants repeatedly raised this issue during the trial but, with court
permission, have deferred briefing it until the conclusion of the case.
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A
Claim that Plaintiff Never Had
Possession of Note B
The defendants’ first argument is that the plaintiff
lacks standing because it never had possession of Note
B. As mentioned, when HUD sold the loans to PAMI in
2002, HUD provided PAMI a lost note affidavit, and the
note apparently was not found at the time that HUD
resold the loan to Beal in 2005. Exhibit 10 is a true and
accurate copy of the original Note B. (Hubbard direct;
Ex. 1159A.)
Both sides debate the applicability of New England
Savings Bank v. Bedford Realty Corp., 238 Conn. 745,
680 A.2d 301 (1996) (Bedford Realty). In Bedford Realty,
the mortgagor, Bedford Realty Corporation, relied on
the Uniform Commercial Code (UCC) to argue that, ‘‘if
the promissory note is lost, a mortgagee can foreclose
only if it satisfies the conditions set forth in [General
Statutes] § 42a-3-309, which require the party seeking
to enforce a lost note to show that he or she was in
possession of the note at the time it was lost.’’ Id., 759.11
The Supreme Court rejected that argument. It initially
observed that, ‘‘[i]t is well established [however] that
the [mortgagee] is entitled to pursue its remedy at law
on the notes, or to pursue its remedy in equity upon
the mortgage, or to pursue both. A note and a mortgage
given to secure it are separate instruments, executed
for different purposes and in this [s]tate action for foreclosure of the mortgage and upon the note are regarded
11

In pertinent part, General Statutes § 42a-3-309 provides: ‘‘(a) A person
not in possession of an instrument is entitled to enforce the instrument if
(i) the person was in possession of the instrument and entitled to enforce
it when loss of possession occurred, (ii) the loss of possession was not the
result of a transfer by the person or a lawful seizure, and (iii) the person
cannot reasonably obtain possession of the instrument because the instrument was destroyed, its whereabouts cannot be determined, or it is in the
wrongful possession of an unknown person or a person that cannot be
found or is not amenable to service of process. . . .’’
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and treated, in practice, as separate and distinct causes
of action, although both may be pursued in a foreclosure
suit.’’ (Internal quotation marks omitted.) Id. The court
then applied this rule to the situation before it: ‘‘Because
[mortgagee GHR D.C., Inc. (GHR)] has chosen to pursue
the equitable action of foreclosure of the mortgage,
rather than a legal action on the note, the fact that GHR
never possessed the lost promissory note is not fatal to
its foreclosure of the mortgage. Moreover, GHR has not
sought a deficiency judgment. Thus, whatever restrictions [General Statutes] §§ 42a-3-301 and 42a-3-309 might
put upon the enforcement of personal liability based
solely upon a lost note, they do not prohibit GHR from
pursuing an action of foreclosure to enforce the terms
of the mortgage.’’ Id., 759–60.12
The situation here is similar because, in count one,
the plaintiff is seeking foreclosure of the mortgage
rather than suing on Note B or for a deficiency based
on the note. The defendants nonetheless attempt to
distinguish Bedford Realty on two grounds. First, the
defendants note that, in Bedford Realty, the original
mortgagee who lost possession of the note commenced
the action and thereafter assigned the debt to the ultimate plaintiff (GHR) whereas in the present action,
the original plaintiff—LPP—never had possession of
the note. The defendants contend that this distinction
conforms Bedford Realty to Appellate Court case law
stating that, ‘‘[g]enerally, in order to have standing to
bring a foreclosure action the plaintiff must, at the time
the action is commenced, be entitled to enforce the promissory note that is secured by the property.’’ (Internal
12

General Statutes § 42-3-301 provides: ‘‘ ‘Person entitled to enforce’ an
instrument means (i) the holder of the instrument, (ii) a nonholder in possession of the instrument who has the rights of a holder, or (iii) a person not
in possession of the instrument who is entitled to enforce the instrument
pursuant to section 42a-3-309 or 42a-3-418 (d). A person may be a person
entitled to enforce the instrument even though the person is not the owner
of the instrument or is in wrongful possession of the instrument.’’
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quotation marks omitted.) Deutsche Bank National
Trust Co. v. Bliss, 159 Conn. App. 483, 488, 124 A.3d
890, cert. denied, 320 Conn. 903, 127 A.3d 186 (2015),
cert. denied,
U.S.
, 136 S. Ct. 2466, 195 L. Ed.
13
2d 801 (2016). The defendants’ theory rests on the
assumption that § 42a-3-309 and the UCC apply to a
party seeking foreclosure, and, that, therefore, the original plaintiff must have had possession of the note before
it became lost. However, the language of Bedford Realty
strongly suggests that the UCC simply does not apply
to a plaintiff seeking only foreclosure and not seeking
a remedy under the note. See New England Savings
Bank v. Bedford Realty Corp., supra, 238 Conn. 760
(‘‘whatever restrictions §§ 42a-3-301 and 42a-3-309
might put upon the enforcement of personal liability
based solely upon a lost note, they do not prohibit GHR
from pursuing an action of foreclosure to enforce the
terms of the mortgage’’). A further response to the
defendants’ first basis for distinguishing Bedford Realty
stems from the rule that the plaintiff in a foreclosure
case must maintain standing throughout the case. See
Yanow v. Teal Industries, Inc., 178 Conn. 262, 286, 422
A.2d 311 (1979) (plaintiff in derivative suit required to
maintain shareholder status ‘‘continuously and uninterruptedly until after the judgment in the case was rendered’’); Salem Five Mortgage Co., LLC v. Afsary, Superior Court, judicial district of Stamford-Norwalk, Docket
13

Deutsche Bank National Trust Co. v. Bliss, supra, 159 Conn. App. 489,
cited to U.S. Bank, N.A. v. Ugrin, 150 Conn. App. 393, 401, 91 A.3d 924
(2014). The latter case noted at least one exception to what Deutsche Bank
National Trust Co. held: the case of a loan servicer entitled to enforce a
note pursuant to rights acquired under a pooling and servicing agreement.
See U.S. Bank, N.A. v. Ugrin, supra, 401, citing J.E. Robert Co. v. Signature
Properties, LLC, 309 Conn. 307, 318, 71 A.3d 492 (2013). There is also
Appellate Court case law contrary to Deutsche Bank National Trust Co.
See Bankers Trust of California, N.A. v. Neal, 64 Conn. App. 154, 157, 779
A.2d 813 (2001), citing Bedford Realty in foreclosure case for proposition
that ‘‘[t]he law is clear that it is unnecessary for a plaintiff to possess a note
at the time it was lost.’’
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No. CV-12-6013158-S (June 26, 2014) (58 Conn. L. Rptr.
484, 490) (in foreclosure action in which substituted
plaintiff replaced original plaintiff, ‘‘[s]tanding was therefore maintained throughout the case, from commencement until judgment’’). Thus, in ruling that plaintiff GHR
could pursue a foreclosure action despite the fact that
it never possessed the note, the Supreme Court at least
implicitly acknowledged that GHR had standing. The
same is true here for the plaintiff.
The defendants also attempt to distinguish Bedford
Realty on the ground that it did not address General
Statutes § 42a-3-310 (b) (4) of the UCC. The applicable portion of that section provides: ‘‘If the obligee is
the person entitled to enforce the instrument but no
longer has possession of it because it was lost, stolen,
or destroyed, the obligation may not be enforced to the
extent of the amount payable on the instrument, and
to that extent the obligee’s rights against the obligor
are limited to enforcement of the instrument.’’14 The
defendants claim that under this provision the plaintiff
cannot enforce the ‘‘amount payable on the instrument,’’ which is the underlying debt. However, the provision expressly applies only to a ‘‘person entitled to
enforce the instrument,’’ a category that would exclude
the plaintiff in the first place under § 42a-3-309 because
it never had possession of the lost note. See Seven Oaks
Enterprises, L.P. v. DeVito, 185 Conn. App. 534, 552,
14

In full, General Statutes § 42a-3-310 (b) (4) provides: ‘‘Unless otherwise
agreed and except as provided in subsection (a), if a note or an uncertified
check is taken for an obligation, the obligation is suspended to the same
extent the obligation would be discharged if an amount of money equal to
the amount of the instrument were taken, and the following rules apply . . .
‘‘If the person entitled to enforce the instrument taken for an obligation
is a person other than the obligee, the obligee may not enforce the obligation
to the extent the obligation is suspended. If the obligee is the person entitled
to enforce the instrument but no longer has possession of it because it was
lost, stolen, or destroyed, the obligation may not be enforced to the extent
of the amount payable on the instrument, and to that extent the obligee’s
rights against the obligor are limited to enforcement of the instrument.’’
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198 A.3d 88 (under § 42a-3-309, the ‘‘only person who
can enforce the note is the person in possession of the
note when it was lost’’), cert. denied, 330 Conn. 953,
197 A.3d 893 (2018). Thus, § 42a-3-310 (b) (4) simply
does not apply in this case. Rather, Bedford Realty
controls and affirms that the plaintiff has standing to
bring this foreclosure action.
The defendants also express concern that Bedford
Realty is contrary to public policy because it creates a
risk of double recovery if a person or entity later recovers the lost note and attempts to sue Underwood. This
court, of course, is bound by the decisions of our state
Supreme Court and cannot decline to follow them on
the ground that there may exist contrary public policy
concerns. See Jolly, Inc. v. Zoning Board of Appeals,
237 Conn. 184, 195, 676 A.2d 831 (1996). In any event,
there is no meaningful risk of double recovery here. As
the court has stated and the defendants emphasize,
Note B is a nonrecourse note and therefore a party
cannot properly sue Underwood individually for liability or a deficiency on the note. Accordingly, the court
holds that, under Bedford Realty, the fact that the note
is lost does not deprive the plaintiff of standing to maintain this foreclosure action.15
B
Claim that Plaintiff Did Not Prove that Note B
is Lost and that Plaintiff is the Owner
of the Debt
1
Proof that Note B was Lost
In the alternative, the defendants assert that the plaintiff did not prove that Note B was lost and that the plain15
In its summary judgment ruling, the court determined that § 42a-3-309
does not operate as an erasure statute that prevents reliance on the terms
of Note B. (Entry #662.00, pp. 22–24.) The court reaffirms that aspect of
the ruling. As stated there, the mortgage incorporates the note by reference.
Further, the terms of the note are not in dispute, as the defendants have
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tiff received ownership interests in the underlying debt
from HUD and Beal. There is no merit to the initial
claim that the plaintiff did not prove that Note B was
lost. First, the defendants admitted in court that the
note was lost.16 Second, a HUD representative executed
an Assignment and Lost Note Affidavit on February 5,
2003, at the time of the assignment to PAMI, stating
that Note B was believed to be in a fireproof safe at
HUD, that a diligent search failed to locate the note,
and that HUD did not assign the note to anyone else.
(Ex. 22.) In 2005, following the sale of the loans back
to HUD, a HUD representative executed an assignment
to Beal and incorporated a similar lost note affidavit.
(Ex. 29.) Beal’s Vice President then submitted a lost
note affidavit at the time of the assignment of the loan
to the plaintiff. (Ex. 32.) Although the defendants challenge these documents as hearsay and unreliable, the
court finds them admissible and trustworthy in that the
HUD documents are public records and all the documents are under oath. See Conn. Code Evid. §§ 8-3 (7)
and 8-9. Further, given that the loss of Note B makes
the plaintiff’s proof more difficult in this case, the lost
note affidavits essentially constitute admissions against
civil interest, which bear added credibility. See Conn.
admitted that exhibit 10 is a fair and accurate copy of the original note. See
New England Savings Bank v. Bedford Realty Corp., supra, 238 Conn. 760
(‘‘A bill or note is not a debt; it is only primary evidence of a debt; and
where this is lost, impaired or destroyed bona fide, it may be supplied by
secondary evidence. . . . The loss of a bill or note alters not the rights of
the owner, but merely renders secondary evidence necessary and proper.
. . . GHR or its assignee is free to present reliable evidence other than the
original promissory note to establish the amount of the debt.’’ (Citations
omitted; internal quotation marks omitted.)).
16
The following is questioning by the defendants’ counsel of William N.
Hubbard, the managing partner of Underwood’s general partner and president of CDC:
‘‘Q. When did you first become aware of the fact that Note B, in regard
to Underwood, was lost?
‘‘A. Several years ago, but I couldn’t tell you the exact date.’’ (1/10/19
p.m., p. 42.)
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Code Evid. § 8-6 (3). Based on these factors, the plaintiff
sufficiently proved that Note B was lost.
2
Proof that Plaintiff is the Owner of the Debt
The defendants also contest the chain of passage of
the mortgage and the debt from HUD to the plaintiff. As
for the second mortgage, the record contains a complete
chain of recorded assignments from HUD to PAMI in
December, 2002 (Ex. 21), from PAMI to HUD in January,
2005 (Ex. 23), from HUD to Beal in March, 2005 (Ex.
28), and from Beal to the plaintiff in February, 2006.
(Ex. 31.)
With regard to the debt, exhibits 21 and 23 recite the
endorsement of Note A from HUD to PAMI and PAMI
to HUD. (Exs. 21, 23.) In addition, the plaintiff presented
in court the original Note A, which contained endorsements from HUD to Beal and Beal to the plaintiff (2/5/19,
p. 18.) Thus, there is a complete chain of title for Note A.
As for the loan evidenced by Note B, exhibit 22 recites
its assignment from HUD to PAMI in February, 2003.
HUD’s lost note affidavit recites the assignment of Note
B from HUD to Beal in 2005. (Ex. 29.) Beal’s lost note
affidavit documents Beal’s assignment of Note B to the
plaintiff in 2006. (Ex. 32.)
There is no one document establishing the transfer of
Note B from PAMI back to HUD in 2005. However, the
evidence clearly establishes that this transfer took place.
First, it is inconceivable that HUD would have transferred
the interest in Note B to Beal in March, 2005, if HUD had
not received the rights to Note B from PAMI several
months earlier. Second, Ann Ryan, an attorney for PAMI,
testified by deposition that she transferred the original
lost note affidavit for Note B, along with all the other
loan documents, back to HUD beginning in late 2004 for
the sum of approximately $10.5 million. (Ryan, 9/21/09,
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pp. 18, 32–33, 39–42, 58, 70–71.) Third, Underwood’s own
financial statements from 2005 to 2008 contain the following admission: ‘‘The second mortgage, held by Beal Service Corporation (‘Beal’) secures two notes. (Notes ‘A’
and ‘B.’) At the beginning of 2005, the second mortgage
was held by TriMont Advisors, Inc. (‘Trimont’). It was
bought by HUD and subsequently resold to Beal.’’ (Exs.
222–24, p. 12; Ex. 820, p. 9.) Given that Trimont was the
servicer for PAMI; (Ryan, 9/21/09, p. 14); this statement
essentially acknowledges that ownership of the Note B
debt passed from PAMI back to HUD before its resale to
Beal. Finally, during the entire trial period, Underwood
made regular monthly payments of net cash to HUD,
PAMI, Beal, and the plaintiff, successively. (Witt, 1/17/19,
pp. 76–78.) Because these payments, as stated, served to
reduce the interest on Note B, the payments essentially
constitute a waiver of any challenge to the plaintiff’s ownership of the Note B debt. See SKW Real Estate Ltd.
Partnership v. Gallicchio, 49 Conn. App. 563, 571, 716
A.2d 903 (‘‘[h]ere, even without endorsement, when the
plaintiff had lawful possession of the note and mortgage,
and the defendants made payments according to the terms
of the note to the plaintiff for nineteen months, the plaintiff
was entitled to enforce the note’’), cert. denied, 247 Conn.
926, 719 A.2d 1169 (1998). For all these reasons, the court
concludes that the plaintiff proved a complete chain of
title for its ownership of the debt underlying Note B.17
The court accordingly denies the motion to dismiss.
IV
COUNT ONE: FORECLOSURE
A
Ownership
Our courts have stated that, ‘‘[i]n order to establish a
prima facie case in a mortgage foreclosure action, the
17
The defendants separately brief their concerns about the transaction
between HUD and Beal. The assignments, endorsements, and affidavits
discussed previously concerning this transaction, along with Underwood’s
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plaintiff must prove by a preponderance of the evidence
that it is the owner of the note and mortgage, that the
defendant mortgagor has defaulted on the note and that
any conditions precedent to foreclosure, as established
by the note and mortgage, have been satisfied.’’ GMAC
Mortgage, LLC v. Ford, 144 Conn. App. 165, 176, 73 A.3d
742 (2013). In contrast to stating that the first element
involves ownership of the ‘‘note and mortgage,’’ the plaintiff’s brief makes the somewhat different statement that
the plaintiff must prove that it owned the ‘‘debt and the
mortgage.’’ (Pl. Br., p. 16.) The court nonetheless believes
that the plaintiff’s statement is an acceptable summary
of the law. As stated in Bedford Realty: ‘‘A bill or note is
not a debt; it is only primary evidence of a debt; and
where this is lost, impaired or destroyed bona fide, it may
be supplied by secondary evidence. . . . The loss of a
bill or note alters not the rights of the owner, but merely
renders secondary evidence necessary and proper. . . .
GHR or its assignee is free to present reliable evidence
other than the original promissory note to establish the
amount of the debt.’’ (Citations omitted; internal quotation
marks omitted.) New England Savings Bank v. Bedford
Realty Corp., supra, 238 Conn. 760. Thus, the key in a
mortgage foreclosure case such as the present one, in
which the plaintiff seeks the equitable remedy of foreclosure and not recovery on the note or a deficiency judgment, is ownership of the underlying debt. See also U.S.
Bank, National Assn. v. Schaeffer, supra, 160 Conn. App.
146–47 (‘‘to seek enforcement of a note through foreclosure, a holder must be able to demonstrate it is the owner
of the underlying debt . . . [and] a holder of a note is
presumed to be the rightful owner of the underlying debt’’
(emphasis omitted)).
The defendants’ argument that the plaintiff did not
prove the first element—that the plaintiff owned the debt
admissions in its financial statements and its monthly payments to Beal,
collectively establish the validity of the transfer of the mortgage and the
debt from HUD to Beal.
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and the mortgage—is entirely encompassed within the
various arguments advanced by the defendants in support
of their motion to dismiss. Having rejected those arguments, the court finds that the plaintiff, through its proof
of ownership of the mortgage and of the debt underlying
Note B, has proven the first element of its foreclosure
count. Therefore, the court turns to a discussion of the
other two elements.
B
Default
Note B does not directly define what constitutes a
default. It does, however, contain an acceleration clause
that provides that, ‘‘[i]f default be made in the payment
of any installment under this Note B and if such default
is not cured prior to the due date of the next installment,
the entire principal sum and accrued interest due hereunder shall at once be due and payable, without notice, at
the option of the holder hereof.’’ (Ex. 10, p. 4.) In turn,
the concept of an ‘‘installment’’ or ‘‘Installment Payments’’
on Note B has two components, as explained previously.
The first, entitled ‘‘Minimum Note B Payments,’’ consists
of a monthly ‘‘service charge’’ of one-half of 1 percent of
the unpaid principal balance on the note. (Ex. 10, p. 3.) The
second part, labeled the ‘‘Additional Note B Payments,’’
consists of monthly ‘‘installments of principal and interest
[that are] due and payable to the extent of Net Cash
. . . .’’ (Ex. 10, p. 3.) This case primarily addresses issues
concerning this second part.
Note B also defines the concept of a ‘‘Material Violation.’’ A ‘‘material violation’’ applies to breaches of ‘‘any of
the Second Loan Documents, or any regulatory provisions
governing [the] Loan or the operation of the Project
. . . .’’ (Ex. 10, p. 4.) A ‘‘Material Violation’’ includes
the ‘‘unauthorized use of Project assets for other than reasonable and necessary Project operating expenses.’’18
18
The regulatory agreement similarly provides: ‘‘Owners shall not without
the prior written approval of the Secretary . . . [a]ssign, transfer, dispose
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Although the note does not explicitly state that a material
violation constitutes a default, it does provide that a material violation can result in an increase in the interest rate
to 8.875 percent. (Ex. 10, p. 4.)
Our Supreme Court has accepted a general definition
of default as an ‘‘omission of that which ought to be done,’’
or, alternatively, ‘‘neglect or failure of any party to take
step[s] required of him in [the] progress of [a] cause.’’
(Internal quotation marks omitted.) Steve Viglione Sheet
Metal Co. v. Sakonchick, 190 Conn. 707, 710 n.4, 462 A.2d
1037 (1983), quoting Black’s Law Dictionary (4th Ed.
1968). Under these circumstances, it is fair to conclude
that the use of project revenues for purposes other than
reasonable and necessary project expenses constitutes
not only a material violation but also a default.
Using a similar approach, the plaintiff advances six
categories of improper expenditures that it claims, in each
case, constitutes a default.19 As a general matter, the defendants do not dispute the fact that they used operating revenues for these expenditures but, rather, contest the
alleged impropriety of doing so. The defendants also make
four preliminary objections: first, that the plaintiff has no
right to enforce the regulatory agreement, HUD regulations, or the HUD handbook; second, that the plaintiff has
no right to enforce representations made in negotiations
during the second default restructuring or PPC; third, that
the plaintiff cannot rely on defaults that arose before it
became the assignee; and fourth, that HUD’s acceptance
of the defendants’ alleged defaults constitutes a waiver of
or creates an estoppel against the plaintiff’s assertion of
of, or encumber any personal property of the project, including rents, or
pay out any funds except from surplus cash, except for reasonable operating
expenses and necessary repairs.’’ (Ex. 1, p. 2, ¶ 6 (b).)
19
The defendants’ brief addresses a seventh category involving alleged
failures to comply with reporting requirements. However, the plaintiff no
longer claims this category as a basis for default. The court therefore will
not consider it further in that context.
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them now. The court addresses these preliminary objections before discussing the alleged substantive violations.20
In its summary judgment ruling, the court addressed and
rejected the defendants’ claims that the regulatory agreement and HUD rules and handbooks do not apply in this
case. (Entry #662.00, pp. 8–12.) Among other grounds, the
court cited the fact that the second mortgage—which the
plaintiff indisputably holds—incorporates the regulatory
agreement on several occasions and specifically provides
that Underwood may collect rents for ‘‘use in accordance
with the provisions of the Regulatory Agreement.’’ If the
regulatory agreement were no longer in effect, this important constraint on the defendants’ use of the plaintiff’s
rental income would not exist, and the defendants might
be free to misuse project funds. In addition, as the trial
revealed, the defendants are still paying the first mortgage to Greystone, which HUD continues to insure.
(Odean, 2/17/09, p. 15; 2/18/09, p. 122; 2/19/09, p. 90.) John
Scobie, the general manager of Underwood, and Irwin
Witt, the chief financial officer of CDC, in fact testified
that Underwood maintained compliance with the regulatory agreement because of HUD’s continuing role in
insuring the first mortgage. (Scobie, redirect; Witt direct.)
Further, as the court will discuss, the defendants themselves occasionally rely on provisions of the HUD handbook to support their contention that, substantively, no
default occurred in this case. For all these reasons, the
court adheres to its ruling that the regulatory agreement
and HUD rules and handbooks apply to this case.
The defendants’ second preliminary objection is to the
use of the plaintiff’s theory that the defendants ‘‘bargained
20
Although the plaintiff briefs the arguments that acceleration was proper
based on monthly—rather than annual—defaults in installment payments
and that the loan documents do not require a notice of default, the defendants
do not contest these arguments in either their opening or their reply brief.
(Pl. Br., pp. 12–14.)
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away’’ their rights in representations they made in 1995
at the time of the second PPC. The court need not dwell
on this objection because, as will be seen, it rejects the
plaintiff’s principal use of this theory with regard to the
use of project revenues to pay capital expenses. The
court does, however, believe it important to examine
the past practice of the parties to help determine what
the parties accepted as reasonable and ordinary operating
expenses.
The defendants next object to the plaintiff’s reliance
on defaults that took place before the assignment of
the mortgage and note to the plaintiff in January, 2006.
The fact of the matter, however, is that, in all six categories, the defaults began before the assignment and continued after the assignment. There does not appear to
be a valid policy basis for barring reliance on defaults
that essentially represent continuing violations. Although
there is no Connecticut appellate authority precisely
on point, in LPP Mortgage, Ltd. v. Lynch, 122 Conn.
App. 686, 1 A.3d 157 (2010), the court did uphold an
award to a mortgagee of prejudgment interest based
on defaults and the ‘‘ ‘wrongful detention’ ’’ of money
that began before the mortgagee’s acquisition of the
debt. Id., 689, 695. The court accordingly overrules this
objection.
The defendants’ final preliminary argument against
default is that HUD’s acceptance of the defendants’
alleged defaults constitutes a waiver of or creates an
estoppel against the plaintiff’s assertion of them now.
Because the defendants did not raise this argument in
their opening brief and instead assert it for the first
time in their reply brief, the court considers it abandoned. See State v. Devalda, 306 Conn. 494, 519 n.26,
50 A.3d 882 (2012). The defendants aggravate the procedural default by simply mentioning the concept of estoppel in their subsection caption but not briefing it, even
in their reply brief. (Def. Reply Br., pp. 6–7.) Moreover,
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the court already rejected this argument in its summary
judgment ruling. There, the court observed that the
mortgage contains the following all-encompassing nonwaiver clause: ‘‘That no waiver of any covenant herein
or of the Note secured hereby shall at any time thereafter be held to be a waiver of the terms hereof or of
the Note secured hereby . . . .’’ (Pl. Ex. 6, ¶ 17.) Based
on this broad nonwaiver provision, the court again finds
that any acceptance of the defendants’ alleged defaults
by HUD does not bar the plaintiff from relying on them
now.
As part of the same objection, the defendants assert
that HUD’s ‘‘course of dealing’’ with the defendants
gives the most reliable evidence of what the parties
understood the mortgage contract to require. This
assertion is not so much an objection to a declaration
of default as it is a rule of interpretation of what constitutes a default. The court does not disagree that HUD’s
interpretation of the mortgage and its dealings with the
defendants is relevant to the determination of default,
and, as stated, the court will consider the past practice
of the parties in determining what the parties accepted
as reasonable and ordinary operating expenses.
The court now turns to the specific grounds for default
alleged by the plaintiff.
1
Kaye Skinner’s Services
The first default alleged in the complaint is that ‘‘Underwood used the revenues from the Project to make unauthorized payments to a ‘management consultant’ . . .
[and] allowed a consultant to live at the Project without
paying rent.’’ (Complaint, ¶ 31.) These allegations refer
to Kaye Skinner. Skinner has been the facilities manager
at Park Place from approximately 1993 to the present
time. Through 2007, Underwood characterized her in its
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financial reports as a consultant, a status that Skinner
requested because of other consulting work she hoped
to do. For 2008, she requested that Underwood change
her status to employee because of tax concerns. Underwood did so.
For 2000 and 2001, Skinner received a bonus of $7500
and $9000, respectively. For the years 2002 through
2007, Skinner received annual compensation of approximately $46,000 plus a bonus growing progressively
from $9000 in 2002 to $25,000 in 2007. (Ex. 338.) Skinner
received a rent-free apartment at Park Place throughout
this time period but no other benefits. In 2008, when
Skinner became an employee, she continued to receive
the rent-free apartment and the same financial remuneration but also began to receive health insurance and
other employee benefits. (Scobie, 3/19/09, p. 41.) She
testified that her financial package in 2008 was better,
because of these additional benefits, than the one she
received in 2007.
The plaintiff initially claims that the defendants improperly concealed Skinner’s status as an independent contractor and that its invoices for bonuses did not reveal
the true nature of the payments. However, Skinner
received a 1099 tax form that reflects her monetary
compensation. Various annual financial statements disclose the fact that the defendants were paying consulting fees and granting the use of an administrative
rent-free apartment. (Odean, 2/17/09, p. 96 (agreeing
that the consulting fees were ‘‘set forth in the financials’’); Adams, 6/26/08, pp. 174–77; Exs. 217–25, p. 19;
Exs. 226, 288, 417–19.)
The plaintiff’s more important objection is that the
bonus and the rent-free apartment should not have
counted as reasonable operating expenses and thus
reduced the amount of net cash.21 Initially, however,
21
As suggested, the plaintiff does not challenge the characterization of
Skinner’s basic compensation as a consultant, which approximated $46,000
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the plaintiff points to no specific prohibition in the HUD
handbook or any of the loan documents on paying
bonuses or providing rent-free apartments to consultants.
The plaintiff argues instead that the bonus and apartment were not ‘‘reasonable and necessary Project operating expenses’’ within the meaning of Note B and the
other loan documents. The court disagrees. It is true
that Skinner was not really a consultant in the traditional sense. Indeed, she was much more than that.
Skinner provided a virtually invaluable service to Park
Place. Her primary responsibility was the physical plant
of the buildings. As a practical matter, however, she was
the first responder for any problem. These problems
included tenant issues, property repairs, security deposits, signing leases, paying small bills, placing ads to hire
workers, and scheduling interviews. Others regularly
referred to Skinner as ‘‘property manager,’’ and she occasionally signed as such. This characterization reflects
her service as a utility player for Underwood.
Treating Skinner as a consultant was a convenient
arrangement for both Underwood and her. It did not
prejudice the plaintiff in any way. Skinner, as mentioned, sought to remain as a consultant so that she
could pursue consulting work on other matters. For
Underwood, Skinner’s status as a consultant meant that
it would not have to pay her benefits. If Underwood
did not contract with her as a consultant, it would
have had to hire someone else as an employee and pay
benefits, resulting in a greater total cost, as it undoubtedly realized in 2008 when Skinner became an employee.
(Scobie, direct; Scobie, 4/8/09, pp. 120–21; Barsky,
direct; Witt, cross-examination.) Skinner’s total compensation package peaked in 2007, when she received
approximately $71,000. This sum is rather modest given
the never-ending challenge of managing the facilities in
from 2002 to 2007, as a reasonable operating expense. (Odean, 2/17/2009,
p. 83.)
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two high-rise apartment buildings containing 451 apartments. The need to have her available on the premises
on short notice justified the additional benefit of providing her a rent-free apartment, which Underwood valued
at approximately $11,000 per year. (Exs. 217–25, p. 19.)
HUD in fact allowed Underwood to provide at least one
‘‘Manager’s or Superintendent’s Rent-Free Unit.’’ (Witt,
direct and redirect; Exs. 217–25, p. 19; Ex. 406, pp. 56,
80.) The benefits provided to Skinner were therefore a
‘‘reasonable and necessary Project operating [expense]’’
under Note B and an appropriate reduction of net cash.
(Ex. 10, p. 4.) Indeed, Skinner’s services were essential
to Underwood’s desire to maintain its property in the
best possible condition and to survive in a competitive
housing market.22
2
Management Fees
The plaintiff’s next claim is that Underwood has ‘‘paid
and continues to pay [management fees] in excess of
$8000 per month to CDC . . . .’’ (Complaint, ¶ 32.) The
history of this claim is important. In April, 1995, prior
to the declaration of its second default, Underwood
began negotiations with HUD to have it make a second
partial payment to Greystone. As part of those negotiations, Underwood proposed to ‘‘[a]mend the Project’s
existing Management Agreement to reduce the management fee from 4% of gross collections to a flat fee of
$8000 per month.’’ (Ex. 36, p. 4.)23 Underwood projected
that the savings from this reduction in management
22
Nonetheless, Underwood should have complied with HUD contracting
guidelines that require the solicitation of written contract bids. (Grubman,
direct; Ex. 407, p. 75, ¶ 6.50.) Further, if the defendants sought to treat
Skinner as a contractor, they should have drawn up a written contract
with a bonus provision so that the auditors could properly review her
compensation package.
23
Scobie testified that a written management agreement existed but that
that he can no longer find it (Scobie, 3/19/09, p. 18.)
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fees would ‘‘total more than $803,000 over the 13-year
term of the proposed Second PPC.’’ (Ex. 36, p. 4.) At
the time, Underwood was not paying any ‘‘front line
expenses,’’ which are overhead expenses of the management company from all its projects, such as the cost
of accounting or computer services, that are allocated
on a proportional basis to each of its projects. (Scobie,
4/8/09, pp. 38–39; Hubbard direct; Witt, redirect; Grubman, direct.)24 Underwood’s projections of income and
expenses did not include any reference to front line
expenses. (Scobie, 3/18/09, pp. 87–90; 4/8/09, p. 39; Ex.
36, p. 15.)
Note B incorporated this fixed fee by providing that
all ‘‘monthly management fees due and payable to the
Management Agent shall not exceed the sum of $8,000,
unless and until such time as there is sufficient excess
Net Cash to pay such additional amount.’’ (Ex. 10, p. 5.)25
There is no reference to ‘‘front line expenses’’ in Note B.
Underwood began paying its share of CDC’s front line
expenses in 1999 or 2000. (Scobie, cross-examination;
Scobie, 3/18/09, pp. 143–44.) In September, 2000, Underwood wrote HUD that ‘‘[i]ncreasing overhead costs now
require that we seek HUD’s approval to restore the
original management fee of four percent (4%) of gross
income . . . .’’ (Ex. 39.) HUD replied in July, 2001, with
its observation that ‘‘the monthly accounting reports
for the past year show a check for $12,200 each month
to CDC Management.’’ It then added: ‘‘Before we determine if any increase above the $8000 per month is
justified, please explain what the $12,200 covers and
provide documentation for that amount.’’ (Ex. 43.) In
24
Unless otherwise noted, citations to Stewart A. Grubman’s testimony
refer to his testimony in the plaintiff’s case-in-chief rather than his rebuttal
testimony.
25
Stewart A. Grubman and Witt testified without contradiction that the
project never had ‘‘excess Net Cash.’’ (Grubman, cross-examination; Witt,
redirect.)
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reply, Underwood wrote in August, 2001, that ‘‘the additional amounts in question represent reimbursement of
‘front-line costs’ in accordance with paragraph 6.38 of
the HUD Management Agent Handbook . . . . By far,
the largest portion of this amount represents the cost
of personnel providing property-specific accounting
services and pro-rated costs for our central computerized accounting system including hardware, software,
and technical support.’’ (Ex. 44.) HUD did not respond
or otherwise object to this response, but the defendants
admit that HUD never approved Underwood’s requested
increase in its management fee. (Hubbard, cross-examination; Ex. 1159, p. 3, No. 132.)
Although, as discussed, the defendants challenged the
continued applicability of the HUD Handbook at summary judgment, the defendants now urge conformance
with ‘‘HUD regulations’’—a synonym for the Handbook—to explain the payments to CDC that exceeded
$8000 per month. (Def. Reply Br., p. 8.) Section 6.37
of HUD Handbook 4381.5, Revision 2, provides: ‘‘HUD
allows owners to charge certain management costs to
the project’s operating account. However, other management costs may be paid only out of the management
fee.’’ Section 6.38.a (1) states: ‘‘Reasonable expenses
incurred for front-line management activities may be
charged to the project operating account.’’ (Ex. 407,
pp. 61–62.)
Notwithstanding the fact that HUD rules thus permit
the use of operating revenues to pay for front-line
expenses, in the present case the court finds the history
of the issue to be controlling. That history reveals that
HUD made the second partial payment of claim in 1996
based in part on a representation by Underwood that
it would reduce its management fee to $8000 per month.
Underwood made no mention of front-line expenses,
and it was not paying any at the time. Thus, HUD did
not have an occasion to pass on the issue of front-line
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expenses. Although, unfortunately, HUD simply did not
respond to Underwood’s notification in 2001 that it had
begun paying front-line expenses, one cannot read its
silence as approval when it had previously approved
an arrangement that did not include front-line expenses.
Hence, HUD has never approved any deviation from or
addition to Note B’s express language. In view of this
history, the court concludes that the use of operating
revenues to pay front-line expenses of CDC improperly
exceeded the management fee provided for in Note B.
The financial statements clearly reveal these payments. (Exs. 217–25, p. 16, Note 5; Ex. 820, p. 13, Note
5.) The plaintiff’s expert, Stewart A. Grubman, correctly
calculated them to total $517,400 through 2008. (Ex.
1160.)26
3
John Scobie’s Compensation
Paragraphs 33 and 34 of the complaint allege that,
between 2000 and 2008, Underwood paid Scobie at least
$800,000 in salary and benefits that constitute a ‘‘[distribution] to [a] general or limited [partner]’’ prohibited
by the terms of the second mortgage and a ‘‘payment
default under the Loan Documents.’’ (Complaint, ¶¶ 33,
34.) The court substantially agrees with this claim.
Since 1995, Scobie has been general manager of
Underwood and a 1 percent limited partner in First
Hartford Partners I (First Hartford), which is the general partner of Underwood Towers Limited Partnership.
Scobie has, at times, also been identified or identified
himself as ‘‘chief management officer,’’ ‘‘property manager’’ or ‘‘regional property manager.’’ (Scobie, 3/19/09,
pp. 22–24; Hubbard, direct; Ex. 243; Ex. 246, p. 1.) Since
26
The plaintiff’s brief cites exhibit 1160 to support its claim for $577,593
in management fees, but the exhibit clearly indicates that the total is
$517,400. (Pl. Br., p. 33.)
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1996, Scobie has also been the chief executive officer
of CDC, the management agent for Underwood, with a
6 percent ownership interest therein. (Scobie, 3/18/09,
pp. 1–20.) According to William N. Hubbard, the managing partner and 36 percent owner of First Hartford as
well as president of CDC, Scobie had an ‘‘identity of
interest’’ with the Underwood Towers project given that
he was also an officer in CDC. (Hubbard, direct.)
Starting in 1995, Scobie began to work half-time at
Underwood with a salary of $60,000 or $65,000. (Scobie,
3/18/09, pp. 25, 35.) For a period of time in the early
2000s, Scobie worked on-site for one to two days a
week. From the mid-2000s on, Scobie generally worked
on-site one day a week. (Scobie direct, cross-examination; Scobie, 3/19/09, p. 21.) A 2007 Park Place employee
list identified Scobie as ‘‘part-time.’’ (Ex. 297.)
Note 5 in the 2000 annual financial statement provided: ‘‘In addition, a partner in First Hartford Partners
I is an employee of the Project who provided services
in 2000 for approximately $92,000.’’ (Ex. 217, p. 16.)
The financial statements for 2001, 2002, and 2003 read
similarly, listing respective salaries of $91,651, $91,800,
and $91,606. (Exs. 218–20, p. 16.)
Beginning in August, 2005, Beal and the plaintiff
wrote several letters requesting the identity of and further information about this unnamed partner and
employee. (Exs. 67, p. 2; 70, p. 2; 82, p. 2, ¶ 11.) Although
Hubbard testified that he believed the banks knew the
identity of the partner, the defendants did not respond
in writing to these inquiries. (Hubbard, direct.) Scobie
ultimately admitted in 2009 that these statements refer
to him as the undisclosed ‘‘partner in First Hartford
Partners I’’ and that he also received some fringe benefits from Underwood in addition to pay. (Scobie, 3/18/
09, p. 40; 3/19/09, pp. 25–26.)
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From 2004 on, the financial statements no longer
included this note; (Hubbard, redirect; Exs. 221–24, p.
16; Ex. 820, p. 13); although Scobie continued to draw
salaries from Underwood of approximately $90,000 in
2004 and 2005, and approximately $64,000 in 2006, 2007,
and 2008. (Scobie cross-examination; Scobie, 4/8/09, pp.
43–44; Ex. 327, pp. 10, 20, 25; Ex. 1160.) Scobie testified
that the deletion of this note was inadvertent. In any
event, the annual financial statements also did not disclose that Scobie was both an employee of Underwood
and chief executive officer of CDC, receiving a CDC
salary ranging from approximately $141,000 in 2000 to
$440,000 in 2008, plus benefits. (Scobie, 03/18/09, p. 45;
3/19/09, pp. 27–29; 4/8/09, p. 64, 128; Ex. 331.)27 Further,
Underwood failed to include Scobie’s Underwood salary under ‘‘Management or Superintendent Salaries’’ in
its 2000–2008 annual financial statements. (Exs. 217–25,
p. 19; Ex. 820, p. 16.)28
a
Violation of the HUD Handbook
Scobie’s salary from Underwood constituted an
improper diversion of net cash under three separate
theories. The first is that it was a violation of the HUD
Handbook. Section 6.38 (a) (3) of the Handbook provides: ‘‘The salaries of the agent’s supervisory personnel
may not be charged to project accounts, with the exception of supervisory staff providing oversight for centralized accounting and computer services for the project.’’
(Ex. 407, p. 65.) Similarly, § 2.9d (1) (c) notes: ‘‘Salaries
of management agent supervisory staff not assigned to
the project must be paid from the management fee.
Only full-time, front-line supervisors may be paid from
the project account.’’ (Ex. 407, p. 19.) There is little
27
Scobie’s CDC salary also compensated him for work on other projects
managed by CDC. (Scobie, 4/22/09, p. 50.) Hubbard also drew a salary from
CDC of more than $500,000. (Hubbard, redirect; Ex. 327, p. 23.)
28
The financial statements instead included Scobie’s salary under the
separate category of ‘‘Office Salaries.’’ (Witt, direct; Grubman, direct; Hubbard, redirect.)
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question that Scobie, as chief executive officer of CDC,
was one of its supervisory personnel and that he was not
primarily involved in providing oversight for centralized
accounting and computer services for the project.
(Grubman, direct; Witt, direct.)29 Although there is no
evidence that Scobie’s CDC salary was charged directly
to the project account as opposed to coming from CDC’s
management fee, by having Underwood’s project account
supply funds to pay Scobie a supplemental salary as an
Underwood manager—a salary in itself more than that
of almost any other Underwood employee, despite the
part-time nature of Scobie’s work (Witt, direct)—the
defendants accomplished indirectly what they could
not do directly. Further, Underwood’s failure to note
in its financial statements from 2004 on that a partner
of First Hartford was also an employee of the project
(or identify Scobie as the partner in question in the
earlier financial statements) and failure to include Scobie’s salary under ‘‘Management or Superintendent Salaries’’ in its 2000–2008 annual financial statements collectively suggest an attempt to conceal an improper charge
to operations. (Grubman, direct; Exs. 217–24, p. 19.) In
short, the defendants circumvented the HUD prohibition on supervisors of the management agency receiving
part or all of their salary from project revenues. See In
re Tobacco Row Phase IA Development, L.P., 338 B.R.
684, 691 (Bankr. E.D. Va. 2005) (‘‘[t]he court does not
consider the salary, even a portion of the salary, of a
supervisor with oversight of many projects along the
East Coast to constitute ‘operating and maintenance
expenses’ of debtor’’).
b
Improper Distribution to a Partner
Under the Second Mortgage
The second basis for finding the salary Underwood
paid to Scobie improper is the second mortgage itself.
29
Grubman testified credibly that other exceptions in the Handbook also
do not apply. (Ex. 407, p. 69, § 6.39 (c).)
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The rider to the original second mortgage provides:
‘‘Mortgagor hereby agrees not to make any distributions
to its general or limited partners until (i) this Second
Mortgage has been recast as set forth in the Second
Mortgage Note and is fully amortizing and (ii) the First
Mortgage is fully amortizing.’’ (Ex. 6, § 26.)
Although the meaning of the amortization conditions
is unclear, there seems to be no dispute that the defendants have not satisfied them. (Witt, direct.) Thus, the
question posed is whether the salary paid by Underwood to Scobie is a ‘‘[distribution] to [a] general or limited [partner].’’30 With regard to the threshold question
of whether Scobie’s salary was a ‘‘distribution,’’ the
HUD Inspector General has stated: ‘‘Under HUD guidelines, owner salaries other than approved management
fees are considered distributions that can only be paid
out of surplus cash.’’ (Ex., 484, pp. 3–4.)31 Thus, assuming Scobie was an owner, his salary would constitute
a distribution.
30
Similarly, the 1985 regulatory agreement between Underwood and HUD,
which both the 1990 second mortgage and the 1996 modification incorporate
by reference, provides as follows: ‘‘Owners shall not without the prior written
approval of the Secretary . . . [m]ake, or receive or retain, any distribution
of assets or any income of any kind of the project except surplus cash
. . . .’’ (Ex. 1, p. 2, ¶ 6 (e); Ex. 6, p. 2, ¶ 3; Ex. 17, p. 1, ¶ D.) The provision
includes some additional exceptions that do not apply here. The regulatory
agreement defines ‘‘distribution’’ as ‘‘any withdrawal or taking of cash or
any assets of the project . . . and excluding payment for reasonable
expenses incident to the operation and maintenance of the project.’’ (Ex.
1, p. 5, 11a.) The HUD Handbook states that a ‘‘distribution’’ for purposes
of the regulatory agreement includes ‘‘supervisory fees paid to general partners and any salaries or other fees paid to the sponsor or mortgagor, unless
those salaries or fees have been approved by HUD as essential to the project
. . . .’’ (Ex. 406, p. 17, § 4370.2.) The HUD Handbook also provides: ‘‘There
will be no distributions to any type owner until the second mortgage is
brought current.’’ (Ex. 405, p. 70, § 10-20 (B).) In view of the court’s decision
that the salary provided to Scobie violated the second mortgage itself, it is
unnecessary to consider these additional prohibitions on distributions.
31
Grubman testified that project rents are not part of ‘‘surplus cash.’’
(Grubman, direct.)
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The more difficult issue is whether Scobie was a
‘‘general or limited partner’’ of the mortgagor within
the meaning of the second mortgage. To be sure, as a
technical matter, Scobie was not a direct partner or
owner of Underwood but, instead, was a limited partner
of Underwood’s general partner. The court does not
wish to disregard lightly the importance and legitimacy
of corporate form. On the other hand, even the defendants’ expert, Jeffrey Barsky, conceded that, in substance, Scobie was a minority owner of Underwood.
(Barsky, cross-examination.) Grubman concurred.
(Grubman, cross-examination.) As noted, Hubbard testified that Scobie had an ‘‘identity of interest’’ with the
Underwood Towers project given that he was also an
officer in CDC. The court credits all of this testimony
and concludes that, for purposes of interpreting the
second mortgage, Scobie was a general or limited partner of Underwood and that his salary was an improper
distribution.
c
The Salary Was Not a Reasonable and
Necessary Operating Expense
As discussed, both Note B and the regulatory agreement require that the defendants use project revenues
only for reasonable and necessary expenses.32 From
2000 to 2005, Scobie received $90,000 per year to work
one or two days a week at Park Place. From 2006 to
2008, Scobie received approximately $65,000 per year
for similar part-time work. During this same time
period, Scobie received six-figure salaries of up to
$440,000 from CDC. While the court does not question
the quality of Scobie’s work, for a project that was
struggling to make mortgage payments to its lender,
32
As noted, the second mortgage provides that the defendants can only
use project rents ‘‘in accordance with the provisions of the Regulatory
Agreement.’’ (Ex. 6, p. 2, ¶ 4.)
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Scobie’s additional $65,000 to $90,000 salary from Underwood for part-time work goes outside the boundaries
of a reasonable and necessary expense. As mentioned,
the history of the defendants’ failure to disclose completely Scobie’s identity as the recipient of this salary
suggests a consciousness of this impropriety. For these
reasons, the court concludes that the salaries paid to
Scobie constitute a violation of the loan documents and
an additional basis for default.
The total of Scobie’s unauthorized annual salaries,
including benefits, from 2000 to 2008 is $805,663. (Ex.
1160.)33
4
Nicholas Carbone’s Apartment
The next basis for default alleged in the Complaint
concerns Nicholas Carbone’s apartment. (Complaint,
¶ 36.) Carbone was a limited partner in Underwood.
(Carbone, 12/22/08, p. 18.) In the late 1980s, Carbone
entered into an arrangement with Hubbard whereby
Carbone, for several years, made available to Under wood,
while its garage underwent construction, an adjacent
parking lot owned by the Capitol Assets Associates, of
which Carbone was a principal owner. In exchange,
Hubbard offered Carbone a rent-free apartment until
he was seventy-five years old. (Hubbard, direct; Scobie,
4/8/09, pp. 66–67; Carbone, 12/22/08, pp. 23–39, 84–85;
Ex. 357A, p. 284; Ex. 1159, p. 6, No. 17.)34
33

The defendants argued at trial that the plaintiff has failed to consider
the replacement cost if Scobie did not do work for Underwood. However,
because the court is ruling that Scobie’s salary from Underwood is not a
reasonable and necessary use of project assets and that his CDC salary of
up to $440,000 adequately compensated him for his work for both entities,
there was no need for a replacement and no replacement cost. (Grubman,
redirect; Grubman, rebuttal redirect.)
34
Carbone was approximately seventy-two at the end of the trial period
in this case. He died before the retrial of this case.
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Carbone moved into Park Place in 1993. (Scobie, 4/
8/09, p. 72.) From 2000 to 2004, Carbone lived in an
apartment that normally rented for $8700 per year (or
$725 per month). In 2005, Carbone moved to a penthouse unit on the twenty-third floor that normally
rented for $13,800 per year (or $1150 per month) and
remained there throughout the trial period. (Scobie,
cross-examination; Ex. 274.) Carbone paid no rent
through 2004. He testified at his deposition, which was
admitted as a trial exhibit, that he paid the rent differential, which would have been $425 per month, after he
moved. However, Scobie, Underwood’s general manager, reported that Carbone did not make these payments. (Carbone, 12/22/08, pp. 42–43; Scobie, 4/22/09,
p. 57.)
Indeed, the evidence reveals that, not until February,
2008, did the defendants collect any rent from Carbone.
At that time, CDC began paying Carbone $1000 per
month for consulting, which Carbone turned over to
the project along with $150 of his own funds, for a total
of $1150 monthly. (Ex. 357A, p. 282; Ex. 780; Scobie
direct; Scobie, 3/19/09, p. 20; Witt, direct.) The defendants do not dispute that, prior to that time, they did
not disclose Carbone’s essentially rent-free apartment
to their auditors, to HUD, or to any other lender.35
The plaintiff initially asserts that the arrangement
constituted an improper distribution to a partner. In
that regard, the plaintiff again relies on paragraph 26
in the rider to the original second mortgage which, as
discussed, provides: ‘‘Mortgagor hereby agrees not to
make any distributions to its general or limited partners
until (i) this Second Mortgage has been recast as set
forth in the Second Mortgage Note and is fully amortiz35
Both the defendants’ auditor and their expert accountant testified that
the defendants should have disclosed this information, either as a ‘‘related
party transaction’’ because Carbone was a limited partner of Underwood
or at least as a long-term obligation of the project. (Adams, 6/26/08, pp. 121,
137–38; Barsky, cross-examination.)
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ing, and (ii) the First Mortgage is fully amortizing.’’ (Ex.
6, para. 26.) The plaintiff has established the components of this prohibition. Under the HUD Handbook, a
‘‘distribution’’ is ‘‘any withdrawal or taking of cash or
any assets of the project other than for the payment of
reasonable expenses necessary to the operation and
maintenance of the project.’’ (Ex. 406, p. 17.)36 The
receipt of a rent-free apartment would certainly qualify
as the taking of an ‘‘[asset] of the project.’’ (Grubman,
direct.) Next, it is undisputed that Carbone is a limited
partner of Underwood. Finally, as stated, although the
meaning of the two conditions stated in subparagraphs
(i) and (ii) is not completely clear, there seems to be
no dispute that the mortgages are not fully amortizing
and that the defendants have not satisfied these conditions. Thus, the court agrees that the rent-free apartment provided to Carbone represents a prohibited distribution.
The plaintiff also contends that Carbone’s arrangement artificially reduced rent revenues and thereby
deprived it of net cash. The defendants’ first response
is that the plaintiff received a benefit in the form of a
free parking lot valued at well over $100,000 and that
that benefit exceeds the nine year loss of rent revenues,
which the plaintiff’s damage calculations reveal to be
$98,700. (Carbone, 12/22/08, pp. 27–28; Ex. 390; Scobie,
direct.)37 The evidence also reveals that Carbone provided other cost-free services to Underwood such as
36
As noted, the 1985 regulatory agreement between Underwood and HUD,
which both the 1990 second mortgage and the 1996 modification incorporate
by reference, contains a similar prohibition. See footnote 30 of this opinion.
In view of the court’s decision that the apartment provided to Carbone
violated the second mortgage itself, it is unnecessary to consider this additional prohibition on distributions.
37
The plaintiff’s damages calculation appears based correctly on the
assumption that Carbone’s rent should have been $725 per month from 2000
to 2004 and $1150 per month from 2005 through 2008. Assuming, however,
that Carbone paid $150 per month from February to December, 2008, or a
total of $1650, the total rent loss would be $97,050.
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contacting the city of Hartford, HUD, and our congressional delegation, with whom he had contacts, concerning the development of the project and the restructuring
of its debt. (Carbone, 12/22/08, pp. 73–81; Ex. 357A, pp.
289–90.)
The initial difficulty with this argument is that neither
the plaintiff nor any other lender or auditor ever knew
about the Hubbard-Carbone deal or sanctioned it. (Scobie, 4/8/09, pp. 74, 76–77.) Had HUD or the plaintiff
known about the arrangement, it might not have
approved it. The lender might well have found that the
value of the rent-free apartment over approximately
twenty years greatly exceeded the value of the temporary use of the parking lot for several years in the late
1980s or early 1990s. Indeed, the fact that, after this
issue came to light in 2008, CDC attempted to provide
Carbone a rent check for $1000 per month in exchange
for ‘‘consulting’’ suggests that the defendants did not
seriously believe that Carbone’s loan of his parking
lot was still sufficient consideration for his rent-free
apartment. Nor is there any evidence of what consulting
work Carbone was actually doing in 2008. Had the lenders known about these arrangements they might also
have found that an inside deal with a limited partner
created bad optics and set the wrong example for the
other tenants in an urban high-rise. Even Scobie admitted that the consideration given to Carbone prior to the
time he paid market rent for the apartment was not
a reasonable and necessary operating expense of the
project. (Scobie, Ex. 357A, p. 368.)
The defendants’ other response is that the plaintiff
cannot prove damages without showing that it would
have rented Carbone’s apartment to someone else at
full value. While it is true that there were usually vacancies at Park Place, it is also true that the project had
451 apartments and an annual turnover rate of almost
50 percent. Thus, tenants were always moving in and
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out at Park Place. Moreover, the fact that there were
vacancies in a 451-apartment project with a variety of
apartment types does not establish that there was no
demand for the specific type of two-bedroom apartment
that Carbone occupied. Further, on the whole, occupancy was high, generally above 90 percent, particularly
in the early years of the trial period. (Exs. 123–204, line
9; Scobie, direct; Scobie, 3/18/09, p. 78.) Thus, it is more
likely than not that the plaintiff would have leased Carbone’s apartment to someone who actually paid rent
and contributed to the project’s revenues. Under these
circumstances, the Carbone arrangement resulted in a
loss of net cash to the plaintiff in addition to representing a breach of the loan documents. The plaintiff is
therefore entitled to damages of $97,050 on this claim,
as calculated in footnote 37 of this opinion.38
5
Capital Assets
The plaintiff next claims that the defendants improperly used $3,470,857 in operating revenues—which
came mostly from rents—to pay for capital or fixed
assets such as a new roof, new windows, or major
repairs. (Complaint, ¶ 41; Ex. 1160.)39 Analysis of this
claim begins with definitions. The HUD handbook
defines ‘‘Expenditure’’ as ‘‘[a]n outflow of assets or
increase in liability in connection with the acquisition
of assets or expenses; includes both expenses and purchases of fixed assets.’’ An ‘‘Expense,’’ in turn, is ‘‘[t]he
38
The defendants suggest that the additional revenue from the rental of
Carbone’s apartment might have gone only to reduce outstanding payables
rather than add to net cash. As Grubman testified, however, paying more
bills in one month would have meant having to pay fewer the next month,
which would eventually have increased net cash. (Grubman, initial questioning by the court.)
39
For the purposes of the present case, capital assets are the same as
fixed assets. The evidence established that, when Underwood decided to
‘‘capitalize’’ an item, it included it in a schedule of additions to fixed assets.
(Adams, 6/26/08, pp. 79–80; Scobie, 3/19/09, p. 4; Grubman, direct.)
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outflow of assets or increases in liabilities that takes
place in connection with the products or services provided during an accounting period.’’ ‘‘Expensed’’ means
‘‘[t]he process of having charged an expenditure against
operations, such expenditure having been considered
to benefit a current accounting period (as opposed to
a future accounting period). It is the opposite of ‘capitalizing’ an expenditure.’’ (Ex. 406, p. 45.) The Handbook defines ‘‘Capitalize’’ as, ‘‘[t]o set up an expenditure as an asset or to increase the recorded value of
an asset so that the expenditure can be charged off as
depreciation expense during future accounting periods.
It is the opposite of ‘expensing’ an expenditure.’’ (Ex.
406, p. 43.) In other words, as explained by Grubman,
an expenditure can be either ‘‘expensed,’’ particularly
if it benefits the current accounting period, or ‘‘capitalized,’’ particularly if it benefits future accounting periods. As noted, if expenditures are capitalized, they
appear as additions to fixed assets in Underwood’s
financial statements. (Scobie, 3/18/09, p. 141.)
Note B does not directly address the issue of whether
a project can use its operating revenues to fund capital
improvements. However, as explained previously, Note
B does provide that ‘‘Net Cash’’ is calculated by subtracting various expenses, such as PILOT payments,
from ‘‘Net Operating Income.’’ ‘‘Net Operating Income,’’
in turn, means the difference between gross revenue
and ‘‘the operating and maintenance expenses of the
Project.’’ (Emphasis added.) (Ex. 10, p. 2.) The plaintiff
relies initially on the presence of the term ‘‘expenses’’
to argue, in accordance with the HUD Handbook definitions, that items that can be ‘‘expensed’’ can properly
form part of ‘‘net operating and maintenance expenses’’
but that capital ‘‘expenditures,’’ which are capitalized
but not ‘‘expensed,’’ are not part of ‘‘net operating and
maintenance expenses.’’40
40
Both expert accountants testified in this case that ‘‘capitalizing’’ as
opposed to ‘‘expensing’’ an expenditure means that an accountant would
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This approach is overly formalistic. The evidence established that lawyers rather than accountants drafted
Note B (Barsky, cross-examination.) It is unlikely that
the drafter or drafters contemplated the technical,
accounting distinction between ‘‘expense’’ and ‘‘expenditure.’’ Indeed, Underwood’s accountant for several years,
Arthur Adams, testified that he uses the plain language
definition of ‘‘expense’’ to mean ‘‘expenditures’’ or ‘‘use
of cash’’ and that the term ‘‘operating expenses’’ encompasses both expenses and capital items. (Adams, 6/26/
08, pp. 183–88, 193–98.) The defendants’ expert, Barsky,
testified credibly that the language of Note B was unfortunate but that it clearly did not foreclose using operating revenues to make expenditures for capital projects.
(Barsky, cross-examination.)
The plaintiff does not challenge any of the defendants’
decisions as to whether to expense or capitalize any
expenditure in this case. Generally, the defendants capitalized expenditures costing more than $500,000. (Scobie, recross.) Instead, the plaintiff contests the defendants’ use of operating revenues to pay for capital expenditures. The plaintiff claims that, at the time of the 1995
PPC, the defendants ‘‘bargained away’’ their right to use
operating funds for capital projects and, going forward,
should have exhausted the funds in the replacement
reserve fund before considering the use of operating
revenues.
Scobie testified clearly that, at the time of the second
PPC, Underwood was using operating revenues to fund
capital improvements. (Scobie, direct.) However, the
defendants’ application letter for a second PPC, written
in 1995, simply does not address the issue of how to
depreciate the expenditure over time rather than deduct all of it in the year
of expenditure. The experts also agreed that, assuming the revenue in both
cases came from project funds, the decision whether to capitalize or expense
the expenditure would have no impact on net cash.
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fund capital expenditures. The defendants did attach
to the letter a graph containing a thirteen year operating
projection in which the defendants predicted that they
would deposit $45,100 per year (or $1000 per unit) into
the replacement reserve account. Ultimately, at HUD’s
request, Underwood deposited $12,300 per month, or
approximately $148,000 per year into the reserve account.
(Scobie, 3/18/09, p. 139; 4/9/09, pp. 5-7; Ex. 36, p. 11; Ex.
38, p. 1.) Subsequently, the defendants’ financial statements fully revealed that they were using operating revenues to fund capital improvements. (Grubman, crossexamination.) HUD never objected to the defendants’
decisions to use operating revenues for these purposes.
(Scobie, direct.)41
In March, 2003, Underwood’s decision to use operating
revenues and net cash to pay for capital expenditures
above the amount in the reserve replacement account
did come under question from PAMI. (Scobie, 4/8/09,
pp. 136–37; Ex. 45.) Underwood replied to PAMI in
April, 2003, that HUD’s practice was that ‘‘project funds
must be used first to maintain the project to ensure the
health and safety of the residents prior to payment of
any subordinate debt.’’ Underwood also reminded PAMI
41

The plaintiff’s reply brief states that, ‘‘in the second PPC, [Underwood]
sought permission to use Project rents to pay for capital improvements,
and HUD denied that request.’’ (Pl. Reply Br., p. 14.) This statement is
misleading. The defendants never made an explicit request in the second
PPC to use operating revenues, as a general matter, for capital improvements.
Without saying so expressly, the plaintiff’s reply brief apparently refers to
a footnote in its opening brief in which it states that the defendants proposed
to use $255,000 in net cash generated between April 14 and August 1, 1995,
to pay for an energy savings plan. (Pl. Br., pp. 31–32 n.17; Ex. 36, p. 6.)
Instead of denying this request outright, HUD responded by stating that the
defendants could use $125,000 in net cash funds that were currently being
held in their operating account and would have to provide the remaining
financing on their own. (Ex. 38, p. 1, ¶ 5.) Thus, to some extent, HUD
actually granted permission to use operating revenues for a capital project. In
any event, HUD’s reasoning is unclear, and its decision does not necessarily
dictate that HUD disapproved the defendants’ use of operating revenues to
fund other capital projects. (Scobie, 3/19/09, pp. 6–16; Grubman, direct.)
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that, while HUD held the notes, HUD never objected
to expenditures of operating revenues for capital improvements. (Ex. 46, p. 3.) PAMI wrote the defendants in
May, 2003, that it would accept their payments ‘‘without
prejudice to any and all of our rights under the applicable loan documents,’’ but PAMI did not specifically refer
to the defendants’ April letter or to the issue of capital
expenditures. (Ex. 47.)
Based on this history, the plaintiff advances the theory that Underwood ‘‘bargained away’’ its right to use
operating revenues for capital expenditures in the 1995
PPC. (Grubman, direct.) The court disagrees. In fact,
as noted previously, the PPC is silent on this precise
issue. Although PAMI questioned the defendants’ policy, the use of operating revenues for capital improvements was essentially an established practice from the
time of the second PPC. Because the defendants were
transparent about this practice, HUD was undoubtedly
aware of it and did not question or prohibit it. If anything, this record reveals HUD’s tacit acceptance of the
defendants’ policy. It certainly does not demonstrate
that the defendants entered into an agreement that
ceded or otherwise bargained away their right to use
operating revenues for capital expenditures.
The HUD Handbook provides that ‘‘[t]he Reserve
Fund for Replacements will not always be adequate to
meet the future capital needs of a project nor is it
expected to do so. There are other sources of capital
available to projects.’’ The handbook then lists as examples of funding sources some thirteen items such as
‘‘Owner Contributions in the form of equity,’’ ‘‘Energy
loans,’’ and ‘‘Loans or grants from other governmental
agencies or private foundations.’’ The last item listed
is ‘‘Cash flows from operations.’’ (Ex. 405, p. 52.) Thus,
as noted by the defendants, HUD rules explicitly authorize the use of operating revenue as a permissible source
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of funding for capital improvements. (Def. Reply Br.,
p. 8.)
Underwood had a strong need to do capital repairs.
Underwood had an obligation under its lease from Hartford to ‘‘maintain a high quality urban environment.’’
(Ex. 601, p. 20.) HUD required the owners to ‘‘maintain
[the project] in good physical and financial condition,’’
and to ‘‘[assure] safe, sanitary, and decent housing for
those the housing was constructed to serve.’’ (Ex. 405,
pp. 15, 16.) The project also existed in a very competitive
market for large apartment complexes and thus had to
maintain its quality and reputation. (Scobie, direct.)
Underwood did use approximately $1.75 million over
eight years from the reserve replacement account (Ex.
1160.)42 It also spent an additional $3.47 million of
operating project revenues. (Ex. 1160.) Given that the
plaintiff does not challenge the defendants’ decisions
to spend for capital assets, the fact that Underwood
spent the additional $3.47 million establishes that
Underwood had valid capital needs that exceeded the
funds that it felt it could safely remove from the reserve
replacement account. Although the defendants had
$846,213 remaining in the reserve account at the end of
2007, presumably this money would fund future capital
needs, which might grow as the project ages. (Ex. 824.)
Given the long history of Underwood using operating
revenues with HUD’s acquiescence, along with the fact
that the HUD handbook expressly permitted their use,
the court concludes that it was permissible and appropriate to use operating revenues to pay for these additional capital needs.43
42

Scobie testified that it was his decision as to whether to make an
application to HUD for permission to use funds in the reserve replacement
account or to use operating revenues and that HUD never denied his requests
to use the reserve account. (Scobie, 3/18/19, pp. 140, 142; 4/9/09, p. 12.)
43
The defendants’ expert accountant, Barsky, testified that the defendants
could use operating revenues to fund capital projects as long as the latter
did not change the footprint of the building. (Barsky, direct.) There is no
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6
Legal Fees
The final category of alleged misuse of project rents
concerns legal fees paid to lawyers for the defendants
to defend this foreclosure and damages action and to
file suit against the plaintiff. (Complaint, ¶¶ 42–45.)
The plaintiff filed the complaint in the present case on
December 22, 2006. As stated previously, on May 30,
2006, some seven months earlier, Underwood filed a
three count complaint in Hartford Superior Court
against Beal and the other lienholders. Underwood
Towers Ltd. Partnership v. Beal Bank, supra, Superior
Court, Docket No. CV-06-5004189-S. Count one of this
complaint sought a declaratory judgment concerning
Underwood’s reporting obligations and the basis of its
alleged defaults.44 Count two alleged a breach of contract and of the implied covenant of good faith and
fair dealing by Beal. Count three charged Beal with
violations of the Connecticut Unfair Trade Practices
Act (CUTPA), General Statutes § 42-110a et seq., and
alleged, among other things, that ‘‘Beal has systematically sought to artificially create a pretext to . . .
extort funds from the plaintiff . . . .’’ (Id., Complaint,
¶ 13.) Underwood sought compensatory and punitive
damages.
The evidence established that the defendants used
$254,302 in project funds to pay two law firms—Weinstein
& Wisser, P.C., in Hartford and Nixon Peabody, LLP, in
New York—to defend and prosecute these two lawsuits
(Ex. 384.) The question presented is whether the use
of project funds was proper for these purposes.
The use of project revenues to defend a foreclosure
action is straightforward. Section 10-17 of HUD Handbook Number 4350.1, Revision 1, provides: ‘‘USE OF
evidence or claim in this case that the capital improvements in question
changed the project’s footprint.
44
The court has taken judicial notice of the complaint in that matter.
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PROJECT FUNDS. An owner may not use project funds
to pay an attorney, agents, or representatives to develop
a workout proposal for HUD to consider and/or to advocate that HUD approve the plan. Further, project funds
may not be used to defend a foreclosure action or to
pay for a bankruptcy action.’’ (Ex. 405, p. 68.) Thus,
the HUD Handbook specifically prohibits the use of
project funds to pay legal fees to defend a foreclosure
action.45
Whether the use of project rents to pay for a declaratory judgment and damages action against the lender
constitutes a default is not as straightforward because
the HUD Handbook does not specifically address such
a possibility. However, a chart of accounts in the Handbook does define ‘‘Legal Expense’’ as ‘‘legal fees or
services incurred on behalf of the project (as distinguished from the mortgagor entity). For example,
agents charge legal fees for eviction procedures to this
account.’’ (Ex. 406, pp. 52, 80.) Under this definition, the
defendants’ declaratory judgment and damages action
would not qualify as a proper expense because its primary purpose was to benefit the mortgagor rather than
the project itself.
On August 14, 2007, the court, Langenbach, J., found
that the legal fees ‘‘are not necessary operating
expenses’’ and granted an injunction—albeit a temporary one—prohibiting the defendants from using project
funds to pay them. (Ex. 817.)46 Several courts, while
not addressing the unique type of lawsuit filed by the
45

Although a provision of the HUD handbook authorizes HUD to provide
written waivers of handbook directives in certain situations, there is no
evidence that HUD actually provided a waiver, written or otherwise, for
attorney’s fees in this case. (Ex. 407, § 1.10.a (3).)
46
The defendants failed to report this injunction to their auditor, Weiser,
LLP. An accountant with Weiser testified that, had the defendants reported
this information, the auditor would have had to make a ‘‘Finding’’ and
possibly taken corrective action such as notifying HUD. (Adams, 6/26/08,
pp. 154–61.)
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defendants here, have condemned the use of project
funds for litigation that does not benefit the project,
even without reliance on the HUD handbook. See
United States v. Frank, 587 F.2d 924, 927 (8th Cir. 1978)
(District Court properly determined that use of project
funds by borrower for lawsuit to enjoin foreclosure was
‘‘not incidental to the operation or maintenance of the
project but [was] related to the personal investment
interests of the mortgagor partnerships’’); United States
v. Berk & Berk, 767 F. Supp. 593, 598 (D.N.J. 1991) (use
of project funds for legal expenses to litigate foreclosure action constituted improper use of project funds
‘‘for the benefit of the owner, not the project, in violation
of the regulatory agreement’’); United States v. West
Street Associates Ltd. Partnership, No. CIV.A.3:96-CV01864, 1998 WL 34193430, *4 (D. Conn. July 20, 1998)
(use of project funds for legal fees improper because
they were not expended to ‘‘collect rent, evict tenants,
or defend lawsuits growing out of the operation of the
project’’ (internal quotation marks omitted)). Although
the defendants attempt to distinguish these cases on
the ground that the United States—and essentially
HUD—was the mortgagee, the reasoning of the cases
extends fully to the present case. As a logical matter,
it would seem almost self-evident that a borrower
should not use rental funds that ultimately belong to
the lender to file suit against the same lender for compensatory and punitive damages. Indeed, no reasonable
business would consent to financing a lawsuit against
itself. For all these reasons, the defendants’ use of
$254,302 in project assets to pay for legal fees constituted an improper use of those assets and a mortgage
default.
C
Conditions Precedent
The third element of a foreclosure case is whether
the mortgagee has satisfied any conditions precedent.
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See GMAC Mortgage, LLC v. Ford, supra, 144 Conn.
App. 176. In this case, there are none that apply. Neither
the second mortgage nor Note B requires a formal
notice of default or opportunity to cure prior to initiation of a foreclosure action. (Ex. 6, p. 3, ¶ 16; Ex. 10,
¶ E.) Indeed, the second mortgage expressly states that
‘‘in the event of default . . . at the option of said
Grantee, without notice or demand, suit at law or in
equity, may be prosecuted as if all moneys secured
hereby had matured prior to its institution.’’ (Ex. 6, p.
3, ¶ 16.)47 Although, as discussed earlier and noted
below, the plaintiff did provide Underwood notice of
default and possible foreclosure, in the absence of any
requirement to do so the plaintiff is not precluded from
pursuing foreclosure based on defaults not identified
in those notices. Nor, as discussed in the introduction
to part IV B of this opinion, is there any time limitation
as to when the default must have occurred. In short,
the plaintiff has satisfied the third element of a prima
facie foreclosure case.
D
Special Defenses
The defendants have alleged numerous special defenses
to the foreclosure count. ‘‘Historically, defenses to a
foreclosure action have been limited to payment, discharge, release or satisfaction . . . or, if there had
never been a valid lien. . . . The purpose of a special
defense is to plead facts that are consistent with the
allegations of the complaint but demonstrate, nonetheless, that the plaintiff has no cause of action. . . . A
47
The defendants cite language in the regulatory agreement that provides:
‘‘Upon a violation of any of the above provisions of this Agreement by
Owners, the Secretary may give written notice, thereof, to Owners . . . [i]f
such violation is not corrected to the satisfaction of the Secretary within
thirty (30) days . . . without further notice the Secretary may declare a
default under this Agreement . . . .’’ (Ex. 1, p. 4, ¶ 11; Def. Br., p. 44.) Even
assuming that this provision applies, the plaintiff, as stated, did provide the
defendants notice of violations as early as January, 2006.
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valid special defense at law to a foreclosure proceeding
must be legally sufficient and address the making, validity or enforcement of the mortgage, the note or both.
. . . Where the plaintiff’s conduct is inequitable, a court
may withhold foreclosure on equitable considerations
and principles. . . . [O]ur courts have permitted several equitable defenses to a foreclosure action. [I]f the
mortgagor is prevented by accident, mistake or fraud,
from fulfilling a condition of the mortgage, foreclosure
cannot be had . . . . Other equitable defenses that our
Supreme Court has recognized in foreclosure actions
include unconscionability . . . abandonment of security . . . and usury.’’ (Internal quotation marks omitted.) Fidelity Bank v. Krenisky, 72 Conn. App. 700,
705–706, 807 A.2d 968, cert. denied, 262 Conn. 915, 811
A.2d 1291 (2002).
The court has already addressed, both in this opinion
and in the court’s summary judgment decision, many
of the special defenses to the foreclosure count, such
as those defenses dealing with the lost note, the applicability of the HUD handbook and regulatory agreement,
and the issues of waiver and estoppel. (Entry #662.00,
pp. 8–12.) The only other special defense to foreclosure
that the defendants mention in their brief is one alleging
that the plaintiff failed to mitigate its damages by exercising its rights to a receivership to collect rents. However, the defendants’ brief provides no legal analysis,
only three sentences of argument, and does not even
cite the clause in the second mortgage authorizing the
appointment of a receiver. (Def. Br., p. 47; Ex. 6, p. 2,
¶ 5.) Under these circumstances, the court considers
the argument abandoned due to inadequate briefing.
See Raynor v. Commissioner of Correction, 117 Conn.
App. 788, 796–97, 981 A.2d 517 (2009) (‘‘[R]eviewing
courts are not required to review issues that have been
improperly presented to th[e] court through an inade-
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quate brief. . . . These same principles apply to claims
raised in the trial court.’’ (Emphasis omitted; internal
quotation marks omitted.)), cert. denied, 294 Conn. 926,
986 A.2d 1053 (2010). In any event, for the reasons
discussed subsequently in weighing the equities, the
plaintiff’s decision not to invoke a receivership does
not rise to the level of unconscionability or otherwise
represent a valid special defense.
E
Foreclosure Conclusion
The plaintiff correctly recognizes that foreclosure is
an equitable action and that the court ‘‘exercises discretion in ensuring that justice [is] done.’’ (Internal quotation marks omitted.) National City Real Estate Services, LLC v. Tuttle, 155 Conn. App. 290, 295, 109 A.3d
932 (2015). The defendants present valid arguments that
they have run Park Place since its inception without
serious criticism from HUD. They also have a difficult
task in maintaining an aging, urban high-rise apartment
complex as a safe and decent housing environment
for all.
On the other hand, the defendants have had their
chances to avoid foreclosure. They defaulted twice in
the 1990s. HUD’s two partial payments of the claim
prevented foreclosure on those occasions. The defendants first received notice of default from the plaintiff
in March, 2006. The plaintiff agreed to a ‘‘no litigation’’
period through May 30, 2006. (Ex. 83.) The defendants
responded in part at the end of that period by suing
the plaintiff for compensatory and punitive damages.
The defendants have not reduced the principal on Note
B at all and have not made any payments of any kind
to Beal or the plaintiff on Note A. (Ex. 1159, p. 5, ¶¶
155, 156.) The court has now found that the defendants
diverted a total of $1,674,415 in net cash from the plain-
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tiff and its predecessors.48 Under these circumstances,
the court has no difficulty in concluding that the plaintiff
is entitled to foreclosure.
The parties have stipulated, based on a December 14,
2018 appraisal, that the value of the property is $30,550,000.
(Ex. 1155.) The debt, as noted previously, totaled over
$102,100,000 as of December, 2018. Subject to a presentation by either party of evidence of a radical change
in these numbers, the court orders the entry of a judgment of strict foreclosure in favor of the plaintiff. The
court will set law days after conferring with the parties.
V
COUNTS TWO THROUGH TEN
The plaintiff seeks $5,350,564 in compensatory damages, plus other enhanced damages and costs, in addition to its recovery in the foreclosure count.49 In its
summary judgment ruling, the court set out the reasoning and authority supporting the plaintiff’s right to sue
under the mortgage contract (but not Note B) for damages in addition to seeking foreclosure. (Entry #662, pp.
15–24.) The court will summarize that discussion here.
Of primary importance is the language of the second
mortgage document. This document not only conveys
a property interest from the borrower to the lender, as
48
The total net cash diverted stems from the addition of the following
components:
$517,400
Management fees
$805,663
John Scobie compensation
$97,050
Nicholas Carbone apartment
+ $254,302
Legal fees
$1,674,415
49
Presumably, however, if the foreclosure action recovered the full unpaid
principal and accrued interest, the plaintiff would not seek additional damages, as the damages represent diversions of principal and interest payments
that the defendant should have made. (Odean, 2/17/09, p. 33.)
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would a simple residential mortgage, but it also contains
various covenants, or contractual promises, made by
Underwood to the plaintiff. See Emigrant Mortgage
Co. v. D’Agostino, 94 Conn. App. 793, 799, 896 A.2d 814
(‘‘[c]onstruction of a mortgage deed is governed by
the same rules of interpretation that apply to written
instruments or contracts generally, and to deeds particularly’’ (internal quotation marks omitted)), cert. denied,
278 Conn. 919, 901 A.2d 43 (2006). Paragraph four of
the second mortgage provides that ‘‘the Grantor
[Underwood] . . . does hereby covenant and agree as
follows . . . 4. [t]hat all rents, profits and income from
the property covered by this Mortgage are hereby
assigned to the Grantee for the purpose of discharging
the debt hereby secured. Permission is hereby given to
Grantor so long as no default exists hereunder, to collect such rents, profits and income for use in accordance with the provisions of the Regulatory Agreement
. . . .’’ (Ex. 6, p. 2, ¶ 4.)50 Paragraph sixteen then provides: ‘‘That in the event of default in making any
monthly payment provided for herein or in the Note
secured hereby . . . suit at law or in equity, may be
prosecuted . . . .’’ (Ex. 6, p. 3, ¶ 16.) Thus, the language
of the mortgage creates an obligation or duty of
Underwood to the plaintiff that the plaintiff may enforce
by an action in equity or at law. Count one of the complaint, alleging foreclosure, represents a suit in equity.
Counts two through ten constitute actions in law.
Wholly apart from paragraph sixteen of the mortgage,
there is ample case law supporting the proposition that
50

Although HUD was the original ‘‘Grantee’’ under the 1990 mortgage,
Underwood gave the mortgage to the ‘‘Grantee, its successors and assigns.’’
(Ex. 6, p. 1.) The third category—‘‘assigns’’—clearly encompasses the plaintiff. The 1996 modification made this point clearer by defining ‘‘Grantee’’
to refer to the ‘‘Secretary of Housing and Urban Development, his successors
and assigns . . . .’’ (Ex. 17, p. 1.) Thus, the mortgage, as assigned, gives
ownership of the rents to the plaintiff here.
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a mortgagee may sue a mortgagor for damages for violation of a covenant or provision in the mortgage. See
First Connecticut Small Business Investment Co. v.
Shillea, Superior Court, judicial district of Fairfield,
Docket No. CV 85-0222250-S (February 20, 1991) (3
Conn. L. Rptr. 295, 296) (In a lawsuit by a lender against
a borrower for breach of a covenant in a mortgage deed
warranting against encumbrances, the court stated that
‘‘[i]t is clear that any action for damages on the debt
or note is barred by the [prior] foreclosure [pursuant
to General Statutes § 49-1]. However, there is nothing
in the language of the statute nor in the cases to indicate
a bar for damages for breach of the covenant against
encumbrances in the deed itself . . . .’’);51 Brayton v.
Pappas, 52 App. Div. 2d 187, 189, 383 N.Y.S.2d 723
(1976) ([a]lthough plaintiff mortgagee could not foreclose because it improperly accelerated debt, ‘‘[i]f [the]
defendants . . . demolished the four-room residence
on the property and did not first obtain permission to
do so, they were in breach of an express condition of
the mortgage agreement and [the] plaintiff should be
entitled to damages, if any, as a consequence of their
51
General Statutes § 49-1 provides: ‘‘The foreclosure of a mortgage is a
bar to any further action upon the mortgage debt, note or obligation against
the person or persons who are liable for the payment thereof who are made
parties to the foreclosure and also against any person or persons upon
whom service of process to constitute an action in personam could have
been made within this state at the commencement of the foreclosure; but
the foreclosure is not a bar to any further action upon the mortgage debt,
note or obligation as to any person liable for the payment thereof upon
whom service of process to constitute an action in personam could not
have been made within this state at the commencement of the foreclosure.
The judgment in each such case shall state the names of all persons upon
whom service of process has been made as herein provided.’’ The court in
Shillea added that § 49-1 ‘‘[does] not bar this independent action for damages
for breach of the covenant against encumbrances in the deed.’’ First Connecticut Small Business Investment Co. v. Shillea, supra, 3 Conn. L. Rptr.
296. While § 49-1 does bar deficiency judgments, except for those pursued
under procedures set out in General Statutes § 49-14; see First Bank v.
Simpson, 199 Conn. 368, 370–71, 507 A.2d 997 (1986); the plaintiff here, as
explained throughout this decision, is not seeking a deficiency judgment.
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diminution of his security’’). Although a possible obstacle to enforcement of a mortgage contractual provision
is a nonrecourse or exculpatory clause, such as the
one in Note B here, various courts have held that a
mortgagee may proceed with an action for money damages based on a debtor’s failure to pay rents, despite
the existence of a nonrecourse clause in the loan documents. See Federal Home Loan Mortgage Corp. v. Dutch
Lane Associates, 775 F. Supp. 133, 140 n.4 (S.D.N.Y.
1991) (‘‘[t]he [nonrecourse] provision does not bar
recovery of rents from defendants [because] . . . it is
inapplicable to the [d]efendants’ absolute and independent assignment of rents obligations’’); 7800 W. Outer
Road Holdings, L.L.C. v. College Park Partners, L.L.C.,
Docket No. 303182, 2012 WL 2402010, *1 (Mich. App.
June 26, 2012) (‘‘[w]hile the lender may not attempt to
collect a deficiency, the lender may enforce additional
security agreements, such [as] an assignment of rents’’),
appeal denied, 493 Mich. 967, 829 N.W.2d 218 (2013);
International Business Machines Corp. v. Axinn, 290
N.J. Super. 564, 568, 676 A.2d 552 (App. Div. 1996).
(‘‘[w]e also think it plain that entry of judgment against
[the defendant] for rents collected by him but to which
[the mortgagee] was entitled does not constitute a deficiency judgment in violation of the [nonrecourse] provision of the promissory note’’).
It is true, in the present case, that the damages sought
by the plaintiff, which essentially constitute net cash
payments that the defendants failed to make, represent
part of the principal and interest that the plaintiff would
recover if it were to obtain a deficiency judgment. For
this reason, the defendants argue that the plaintiff is
‘‘striving to convert what are nonrecourse loans into
recourse loans . . . .’’ (Def. Br., p. 43.) However, the
plaintiff is not relying on the mere fact that the defendants owe principal plus interest as provided in the
note, as it would in a deficiency proceeding. Rather,
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the plaintiff relies on a separate provision in a separate
document—the covenants in the second mortgage concerning rental income—and must assume the higher
burden of proving the contract and tort causes of action
it has pleaded. Further, the plaintiff’s claim of $5,350,564
in damages is far less than the probable deficiency here
of approximately $70 million. A final distinction is that
several counts seek damages from CDC, which would
not be possible in a deficiency proceeding. Thus, the
damages counts rest on their own sound and independent reasoning and authority.
The court granted summary judgment to the defendants on counts six and eight, which were based solely
on Note B. (Entry # 662.00, p. 19.) The remaining counts
allege the following causes of action:
Count Two: Breach of Contract (as to Underwood
only).
Count Three: Breach of Covenant of Good Faith and
Fair Dealing (as to Underwood only).
Count Four: Conversion (as to Underwood only).
Count Five: Civil Theft (General Statutes § 52-564)
(as to Underwood only).
Count Seven: Unjust Enrichment (as to CDC only).
Count Nine: Fraud (as to both defendants).
Count Ten: CUTPA (as to both defendants).
The court will now discuss each of these remaining
counts.52
52
The only two special defenses mentioned in the defendants’ brief that
purport to apply to all seven remaining counts are statute of limitations and
waiver. (Def. Br., pp. 47–48.) However, because the defendants supply no
analysis of these defenses, the court considers them abandoned. See Raynor
v. Commissioner of Correction, supra, 117 Conn. App. 796–97.
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A
Count Two: Breach of Contract
In count two, the plaintiff seeks $5,350,564 in damages for breach of contract by Underwood. This count
focuses on paragraph four of the second mortgage,
which, as noted, provides that ‘‘the Grantor [Underwood] . . . does hereby covenant and agree as follows
. . . 4. [t]hat all rents, profits and income from the
property covered by this Mortgage are hereby assigned
to the Grantee for the purpose of discharging the debt
hereby secured. Permission is hereby given to Grantor
so long as no default exists hereunder, to collect such
rents, profits and income for use in accordance with
the provisions of the Regulatory Agreement.’’ (Ex. 6, p.
2, ¶ 4.) The regulatory agreement, in turn, states: ‘‘Owners shall not without the prior written approval of the
Secretary . . . [a]ssign, transfer, dispose of, or encumber any personal property of the project including rents,
or pay out any funds except from surplus cash, except
for reasonable operating expenses and necessary repairs
. . . .’’ (Ex. 1, p. 2, ¶ 6 (b).) The court concludes that
Underwood breached these provisions by failing to turn
over rental income that the defendants expended for
matters other than reasonable and necessary expenses.
These matters consisted of front-line CDC expenses,
Scobie’s salary from Underwood, and legal fees for
defending and prosecuting the pending cases.
The claimed amount of $5,350,564 includes moneys
diverted for Skinner’s bonus and expenditures for capital projects. The court has concluded that these expenditures, to the extent they affected rental income, were
reasonable and necessary. Deducting these expenditures, along with the losses related to Carbone’s apartment, which the court discusses in the next section,
the damages proven on count two amount to $1,669,007.
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B
Count Three: Breach of Covenant
of Good Faith and Fair Dealing
Under our law, ‘‘every contract carries an implied duty
requiring that neither party do anything that will injure
the right of the other to receive the benefits of the
agreement. . . . The covenant of good faith and fair
dealing presupposes that the terms and purpose of the
contract are agreed upon by the parties and that what
is in dispute is a party’s discretionary application or
interpretation of a contract term. . . . To constitute a
breach of [the implied covenant of good faith and fair
dealing], the acts by which a defendant allegedly
impedes the plaintiff’s right to receive benefits that he or
she reasonably expected to receive under the contract
must have been taken in bad faith.’’ (Emphasis omitted;
internal quotation marks omitted.) Landry v. Spitz, 102
Conn. App. 34, 42, 925 A.2d 334 (2007). ‘‘[T]he notion
of bad faith encompasses a wide range of dishonest
behavior, including evasion of the spirit of the bargain.
[W]hen one party performs the contract in a manner
that is unfaithful to the purpose of the contract and the
justified expectations of the other party are thus denied,
there is a breach of the covenant of good faith and fair
dealing, and hence, a breach of contract, for which
damages may be recovered . . . .’’ (Internal quotation
marks omitted.) Id., 44–45.
The court recognizes the defendants’ objection that
the right of action for breach of the implied covenant
of good faith and fair dealing is not just an additional
basis for contract liability when a party acted in bad
faith. (Def. Reply Br., p. 17.) Nevertheless, the free
apartment given to Carbone fits well within the core of
this cause of action. Although the Carbone transaction
might not technically qualify as a breach of paragraph
four of the second mortgage because it did not involve
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an affirmative misuse of rental income, it most certainly
did ‘‘injure the right of the other to receive the benefits
of the agreement.’’ (Internal quotation marks omitted.)
Id., 42. Providing a free apartment to Carbone resulted
in a loss of rental income to the project, which was a
benefit for which the plaintiff had bargained. Further,
the defendants’ concealment of this deal from everyone—including their own accountant—along with their
rather transparent effort to justify the deal by paying
for ‘‘consulting’’ services that the defendants did not
identify—all evinces bad faith. Accordingly, the court
awards the plaintiff $97,050 in damages from Underwood on count three. See footnote 37 of this opinion.
C
Count Four: Conversion
Generally, ‘‘[c]onversion is an unauthorized assumption and exercise of the right of ownership over goods
belonging to another, to the exclusion of the owner’s
rights.’’ (Internal quotation marks omitted.) Miller v.
Guimaraes, 78 Conn. App. 760, 778, 829 A.2d 422 (2003).
As the defendants point out, ‘‘[a]n action for conversion
of funds may not be maintained to satisfy a mere obligation to pay money. . . . It must be shown that the
money claimed, or its equivalent, at all times belonged
to the plaintiff and that the defendant converted it to
his own use.’’ (Internal quotation marks omitted.) Deming v. Nationwide Mutual Ins. Co., 279 Conn. 745, 772,
905 A.2d 623 (2006). Thus, ‘‘[t]he requirement that the
money be identified as a specific chattel does not permit
as a subject of conversion an indebtedness which may
be discharged by the payment of money generally. . . .
A mere obligation to pay money may not be enforced
by a conversion action . . . and an action in tort is
inappropriate where the basis of the suit is a contract,
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either express or implied.’’ (Internal quotation marks
omitted.) Id.
Although the defendants may have permissibly intermingled rental income, including net cash, in their
operating account with other moneys to which the
plaintiff did not have a right, the language of paragraph
four of the second mortgage makes clear that rental
income was at all times the property of the plaintiff
and essentially held in trust by the defendants.53 Rental
income and net cash were not just assets that might
satisfy a general obligation to pay money. The defendants cannot claim immunity from conversion because
they chose to intermingle rental income belonging to
the plaintiff with other funds belonging to them. The
evidence establishes that Underwood took rental
income that, according to paragraph four, was the property of the plaintiff and failed to pay it over to the
plaintiff as part of Underwood’s obligation to make
monthly payments of net cash. Based on this evidence,
the plaintiff has proven a case of conversion.
In a passing sentence, the defendants suggest that
the economic loss doctrine constitutes a special defense
that bars the plaintiff’s ‘‘tort claims,’’ including, apparently, conversion. (Def. Br., p. 46.) Correctly stated,
the economic loss doctrine bars ‘‘negligence claims for
commercial losses arising out of the defective performance of contracts . . . .’’ (Emphasis added; internal
quotation marks omitted.) Ulbrich v. Groth, 310 Conn.
375, 390 n.14, 78 A.3d 76 (2013). The economic loss
doctrine does not bar all tort claims or, for that matter,
CUTPA claims. Id., 408–13. Indeed, application of the
53
Again, paragraph four of the second mortgage provides: ‘‘That all rents,
profits and income from the property covered by this Mortgage are hereby
assigned to the Grantee for the purpose of discharging the debt hereby
secured. Permission is hereby given to Grantor so long as no default exists
hereunder, to collect such rents, profits and income for use in accordance
with the provisions of the Regulatory Agreement.’’
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economic loss doctrine would eliminate the tort of conversion, since the heart of conversion is, in fact, economic loss. The court rejects the defendants’ theory.
The plaintiff seeks conversion damages of $1,592,554
from the time it acquired the loan in 2006. From that
amount, the court must deduct $951,929, which is the
claim of damages for improper capital expenditures
from 2006 to 2008, with which the court disagrees. (Pl.
Br., p. 48; Ex. 1160.)54 The net damages for this count
is $685,758.
D
Count Five: Statutory Theft
The fifth count alleges statutory theft. ‘‘[S]tatutory
theft under . . . § 52-564 is synonymous with larceny
[as provided in] General Statutes § 53a-119. . . . Pursuant to § 53a-119, [a] person commits larceny when,
with intent to deprive another of property or to appropriate the same to himself or a third person, he wrongfully takes, obtains or [withholds] such property from
[the] owner.’’ (Internal quotation marks omitted.) HiHo Tower, Inc. v. Com-Tronics, Inc., 255 Conn. 20,
44, 761 A.2d 1268 (2000). ‘‘[S]tatutory theft requires a
plaintiff to prove the additional element of intent over
and above what he or she must demonstrate to prove
conversion.’’ (Internal quotation marks omitted.) SuarezNegrete v. Trotta, 47 Conn. App. 517, 521, 705 A.2d
215 (1998).
The court does not find the requisite intent to steal.
The payment of a salary to Scobie and the use of project
funds to pay for front-line expenses stemmed from erroneous and perhaps negligent reading of the loan documents and applicable authorities. The use of project
54

Although the court also disagrees with the plaintiff’s claims stemming
from Skinner’s work as a consultant, the plaintiff’s proposed conversion
damages apparently do not include that claim. (Ex. 392.) Therefore, the
court does not have to deduct that amount from the total.

July 20, 2021

CONNECTICUT LAW JOURNAL

205 Conn. App. 763

JULY, 2021

Page 73A

833

LPP Mortgage Ltd. v. Underwood Towers Ltd. Partnership

revenue to pay legal fees for lawsuits involving the lender
was primarily the result of excessive zeal by the defendants rather than a desire to steal the lender’s money.
The closest case is the provision of a rent-free apartment to Carbone. The court has found that the defendants took this action in bad faith. However, the court,
having heard the evidence, finds that the primary motivation was to confer an under-the-table benefit on Carbone. In doing so, the defendants recklessly disregarded
their net cash obligations to the lender, but they did
not act with the specific intent of stealing money.
The plaintiff relies on various statements made by CDC
employees to the effect that they should ‘‘use up the
cash.’’ (Pl. Br., pp. 1, 43–44.) According to the plaintiff,
these statements reveal the defendants’ intent to shelter
net cash from the plaintiff’s reach. The court does not
interpret these statements in the same sinister way.
Rather, these comments merely show that a delay in
the processing of invoices made it difficult for CDC
employees to reconcile their monthly statements for
Underwood.
In general, the court credits the testimony of Hubbard,
Scobie, and CDC Chief Financial Officer Witt that they
never consciously sought to reduce net cash and never
discussed doing so with anyone else or directed anyone
else to do so. (Hubbard, cross-examination; Scobie,
direct; Witt, cross-examination.) Although the owners
received the benefit of tax losses that allowed them to
defer taxation of their other income, the owners never
made any profit on their investment. (Hubbard, direct
and cross-examination; Scobie, cross-examination; Witt,
cross-examination; Scobie, 3/19/09, pp. 74–75.) For all
these reasons, the court denies liability on count five.
E
Count Seven: Unjust Enrichment
In count seven, the plaintiff alleges unjust enrichment
against CDC based on its collection of front-line expenses
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in excess of the management fee and on Underwood’s
provision of a salary to Scobie that supplemented his
CDC salary. ‘‘Unjust enrichment is, consistent with the
principles of equity, a broad and flexible remedy. . . .
Plaintiffs seeking recovery for unjust enrichment must
prove (1) that the defendants were benefited, (2) that
the defendants unjustly did not pay the plaintiffs for
the benefits, and (3) that the failure of payment was
to the plaintiffs’ detriment.’’ (Internal quotation marks
omitted.) Vertex, Inc. v. Waterbury, 278 Conn. 557, 573,
898 A.2d 178 (2006).
CDC’s liability under this theory for the front-line
expenses is clear, as CDC received payments from project funds that otherwise should have gone to the plaintiff. The salary paid to Scobie by Underwood is not as
clear because it is not immediately obvious how CDC
benefited. The plaintiff argues, however, that this action
freed up other funds to pay substantial salaries to CDC’s
principals. (Pl. Br., p. 48.) That theory gains support
from the fact that Hubbard received an annual CDC
salary of over $500,000 in 2008. Further, Scobie did
testify that CDC ultimately bore responsibility if Scobie’s $400,000 CDC compensation was excessive and
that CDC should instead have hired the proper staff at
the proper salary. (Scobie, redirect.) Accordingly, the
court finds that the plaintiff has proven its full unjust
enrichment claim by a preponderance of the evidence.
The plaintiff claims $408,588 in damages, which appears
to represent the total amount of front-line expenses
paid to CDC and salary paid to Scobie by Underwood
for the years 2006 to 2008. (Ex. 1160.) The court imposes
damages in that amount on CDC on count seven.
F
Count Nine: Fraud
In the ninth count, the plaintiff alleges fraud against
both Underwood and CDC based on alleged misrepresentations made by these defendants in their financial
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statements and reports about Scobie’s salary, Carbone’s
apartment, and the various other categories of purported misuse of project revenues. The court finds no
liability on this count.
The essential elements of a cause of action in fraudulent misrepresentation are: (1) a false representation
was made as a statement of fact; (2) it was untrue and
known to be untrue by the party making it; (3) it was
made to induce the other party to act upon it; and (4)
the other party did so act upon the false representation
to his injury. Centimark Corp. v. Village Manor Associates Ltd. Partnership, 113 Conn. App. 509, 522, 967
A.2d 550, cert. denied, 292 Conn. 907, 973 A.2d 103
(2009). The plaintiff must prove its case by the higher
standard of clear and convincing evidence. See Foley
v. Huntington Co., 42 Conn. App. 712, 732 n.7, 682 A.2d
1026, cert. denied, 239 Conn. 931, 683 A.2d 397 (1996).
Even assuming that the plaintiff has proven the first
three elements by this higher burden, its case falters
on the fourth element, which essentially requires detrimental reliance. The only specific basis mentioned in
the plaintiff’s brief for proof of the fourth element is
the fact that it agreed to a ‘‘litigation hold’’ between April
28 and May 30, 2006. (Pl. Br., p. 49; Ex. 83.) However,
it is unclear precisely what damages, if any, the plaintiff
suffered during this brief litigation hold. It is also
unclear how the plaintiff would have incurred less damages without the litigation hold, especially given that it
did not institute suit until December, 2006, and, as the
court has established, the defendants continued to violate the net cash rules even after the filing of the lawsuit.
Given that the plaintiff has thus failed to prove detrimental reliance, the court denies liability on this count.
G
Count Ten: Connecticut Unfair Trade Practices Act
(CUTPA), General Statutes § 42-110a et seq.
In the tenth and final count, the plaintiff sues Underwood and CDC under CUTPA. To determine whether
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a party’s conduct violates CUTPA, the court must consider the following criteria: ‘‘(1) [W]hether the practice,
without necessarily having been previously considered
unlawful, offends public policy as it has been established by statutes, the common law, or otherwise—in
other words, it is within at least the penumbra of some
[common-law], statutory, or other established concept
of unfairness; (2) whether it is immoral, unethical,
oppressive, or unscrupulous; (3) whether it causes substantial injury to consumers, [competitors or other businesspersons].’’ (Internal quotation marks omitted.)
Votto v. American Car Rental, Inc., 273 Conn. 478, 484,
871 A.2d 981 (2005). Although all three criteria do not
need to be satisfied to support a finding of unfairness;
id.; a key element of CUTPA is that the conduct involve
some level of aggravated behavior. See Soto v. Bushmaster Firearms International, LLC, 331 Conn. 53,
123, 202 A.3d 262 (2019) (‘‘CUTPA, for example, has
long been construed to incorporate the [United States
Federal Trade Commission’s] traditional cigarette rule,
which prohibits as unfair advertising that is, among
other things, immoral, unethical, oppressive and
unscrupulous.’’(internal quotation marks omitted)). In
this case, for the reasons stated previously, the court
finds that the defendants’ conduct, while occasionally
in bad faith or reckless, did not rise to the level of
being immoral, unethical, oppressive or unscrupulous.
Accordingly, the court denies liability on the CUTPA
count.
VI
CONCLUSION
Based on the analysis presented previously, the court
denies the motion to dismiss and enters a judgment of
strict foreclosure in favor of the plaintiff. In addition,
the court finds Underwood liable to the plaintiff in the
amount of $1,766,057 (in addition to the proceeds of
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the foreclosure), which represents the total damages
for breach of contract and breach of the covenant of
good faith. The damages for conversion overlap with
the damages under these other theories, and, therefore,
the court does not add them to the total. The court
finds CDC liable to the plaintiff in the amount of
$408,588 under the unjust enrichment count.
It is so ordered.

SILAS HARRIS v. COMMISSIONER OF CORRECTION
(AC 42165)
Bright, C. J., and Alvord and Bellis, Js.
Syllabus
The petitioner, who had been convicted of various crimes in connection
with a riot at a correctional institution during which he assaulted a
correctional officer, sought a writ of habeas corpus, claiming ineffective
assistance of his appellate counsel and his prior habeas counsel. Following a hearing, the habeas court dismissed, pursuant to the applicable rule
of practice (§ 23-29 (3)) governing successive petitions, the petitioner’s
habeas petition with respect to his claim of ineffective assistance of
appellate counsel and denied the petition with respect to the claims of
ineffective assistance of prior habeas counsel. Thereafter, the habeas
court denied the petition for certification to appeal, and the petitioner
appealed to this court. Held:
1. The habeas court did not abuse its discretion in denying the petition for
certification to appeal, the petitioner having failed to demonstrate that
his claims involved issues that were debatable among jurists of reason,
that a court could resolve the issues in a different manner or that the
questions raised were adequate to deserve encouragement to proceed
further.
2. The petitioner could not prevail on his claim that the habeas court improperly denied his habeas petition with respect to his claim of ineffective
assistance of his appellate counsel; although, contrary to that court’s
determination, the petitioner’s claim was not barred by the doctrine of
successive petitions, the petitioner having sought different relief from
that which he had sought in his first habeas petition, this court concluded
that the petitioner’s claim of ineffective assistance of appellate counsel
failed, as the petitioner could not demonstrate that he suffered prejudice
as a result of appellate counsel’s alleged deficient performance in failing
to challenge on direct appeal the trial court’s denial of his motion to

Page 78A

CONNECTICUT LAW JOURNAL

838

JULY, 2021

July 20, 2021

205 Conn. App. 837

Harris v. Commissioner of Correction
sever his trial from that of his codefendant, the petitioner having failed
to demonstrate that there was a reasonable probability that he would
have prevailed on direct appeal had appellate counsel challenged the
trial court’s denial of that motion.
3. Because this court concluded that the petitioner’s claim of ineffective
assistance of his appellate counsel failed, his claim of ineffective assistance of his prior habeas counsel also failed, as it was dependent on
whether appellate counsel rendered ineffective assistance on direct
appeal.
Argued January 13—officially released July 20, 2021
Procedural History

Amended petition for a writ of habeas corpus, brought
to the Superior Court in the judicial district of Tolland
and tried to the court, Hon. Edward J. Mullarkey, judge
trial referee; judgment dismissing in part and denying
in part the petition; thereafter, the court denied the
petition for certification to appeal, and the petitioner
appealed to this court. Appeal dismissed.
Vishal K. Garg, for the appellant (petitioner).
Nancy L. Chupak, senior assistant state’s attorney,
with whom, on the brief, were Matthew C. Gedansky,
state’s attorney, and Jo Anne Sulik, senior assistant
state’s attorney, for the appellee (respondent).
Opinion

ALVORD, J. The petitioner, Silas Harris, appeals following the denial of his petition for certification to
appeal from the judgment of the habeas court dismissing in part and denying in part his amended petition
for a writ of habeas corpus. On appeal, the petitioner
claims that the court abused its discretion in denying
his petition for certification to appeal and improperly
denied his amended petition for a writ of habeas corpus,
in which he alleged ineffective assistance of (1) appellate counsel and (2) prior habeas counsel. We disagree
and, accordingly, dismiss the petitioner’s appeal.
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Our Supreme Court on direct appeal summarized the
underlying facts as reasonably found by the jury: ‘‘On
April 19, 1990, at approximately 8:30 p.m., a fight broke
out in the east mess hall of the Connecticut Correctional
Institution at Somers, involving seventy-five to one hundred inmates who had gathered to share a meal in honor
of the Islamic religious feast, Ramadan. Thirty-five correction officers responded in an attempt to restore
order. During the incident, the [petitioner] injured [C]orrection [O]fficer Craig Jacobsen with a sharp instrument.’’ State v. Harris, 227 Conn. 751, 754, 631 A.2d
309 (1993).
‘‘The [petitioner] was charged in a substitute information with two counts of assault in the first degree in violation of General Statutes (Rev. to 1989) § 53a-59 (a) (1)
and (3), and one count each of assault in the second
degree in violation of General Statutes § 53a-60 (a) (5),
rioting at a correctional institution in violation of General Statutes § 53a-179b, and possession of a weapon
or dangerous instrument in a correctional institution in
violation of General Statutes § 53a-174a. . . . He was
found guilty by a jury of assault in the second degree,
rioting at a correctional institution, and possession of
a weapon or dangerous instrument in a correctional
institution. He was also convicted of being a persistent
serious felony offender in violation of General Statutes
§ 53a-40 (b). He was sentenced as a persistent serious
felony offender to a term of imprisonment of ten years
on the assault count and twenty-five years on the rioting
count to run consecutively, and to a term of twentyfive years on the possession of a weapon count to run
concurrently, for a total effective sentence of thirtyfive years [of] imprisonment [(Tolland conviction)].
Thereafter, he appealed from the judgment of conviction to [our Supreme Court] pursuant to General Statutes § 51-199 (b) (3).’’ (Footnotes omitted.) Id., 752–54.
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On direct appeal to our Supreme Court, the petitioner
was represented by Attorney Daniel S. Fabricant. The
petitioner challenged the Tolland conviction on the following grounds: (1) ‘‘there was insufficient evidence to
support his conviction because the record [did] not
contain proof beyond a reasonable doubt of his identity
as Jacobsen’s assailant’’; id., 757; (2) ‘‘the trial court
improperly denied him access to Jacobsen’s personnel
file . . . [and] [w]ithout access to the file . . . he was
denied his constitutional right to impeachment information under Brady v. Maryland, 373 U.S. 83, 83 S. Ct.
1194, 10 L. Ed. 2d 215 (1963), and his constitutional
right to confront witnesses against him as guaranteed
by the sixth amendment to the United States constitution and article first, § 8, of the Connecticut constitution’’; State v. Harris, supra, 227 Conn. 759–60; and (3)
‘‘the trial court abused its discretion by failing to read
back to the jury certain portions of Jacobsen’s testimony that counsel and the court earlier had agreed
would be read.’’ Id., 769. Our Supreme Court rejected
the petitioner’s claims and affirmed the judgment of
conviction. Id., 772.
In 1997, the petitioner filed his first petition for a writ
of habeas corpus challenging, inter alia, his Tolland
conviction. After the appointment of Attorney David
Rozwaski as habeas counsel, the habeas petition was
amended to allege ineffective assistance by (1) Attorney
John Donovan, his trial defense counsel in a New Haven
criminal matter (New Haven conviction), for which the
petitioner was incarcerated when he committed the
offenses resulting in the Tolland conviction,1 (2) Attorney Joette Katz, his appellate counsel in the direct
appeal from the New Haven conviction,2 (3) Attorney
1
See State v. Harris, 11 Conn. App. 397, 527 A.2d 724, cert. denied, 205
Conn. 801, 529 A.2d 719 (1987).
2
The habeas court, Fuger, J., found that the petitioner had abandoned
the claim of ineffective assistance by Katz and that, even if he had not, the
claim lacked merit. Harris v. Warden, Superior Court, judicial district of
Tolland, Docket No. CV-97-0002609 (June 24, 2003).

July 20, 2021

CONNECTICUT LAW JOURNAL

205 Conn. App. 837

JULY, 2021

Page 81A

841

Harris v. Commissioner of Correction

John Watson, his habeas counsel in a habeas action
challenging the New Haven conviction, and (4) Fabricant, his appellate counsel in the direct appeal from
the Tolland conviction.3 The habeas court, Fuger, J.,
either denied these claims or found them abandoned,
and the petitioner’s appeal therefrom was dismissed by
this court. Harris v. Commissioner of Correction, 92
Conn. App. 903, 884 A.2d 22, cert. denied, 276 Conn.
933, 890 A.2d 572 (2005).
In 2011, the petitioner filed a second petition for a writ
of habeas corpus challenging the Tolland conviction.
Attorney Joseph Barbarie was appointed as habeas
counsel. The petitioner’s second habeas petition alleged
that he had been illegally sentenced. On May 8, 2014,
the habeas court, Cobb, J., dismissed the habeas petition
on the ground of procedural default. The petitioner
appealed from the denial of his petition for certification
to appeal but subsequently withdrew that appeal.
On March 2, 2015, the petitioner commenced the present habeas action. In a three count amended petition
filed September 5, 2017, the petitioner claimed ineffective assistance by (1) Fabricant, his appellate counsel,
(2) Rozwaski, his first habeas counsel, and (3) Barbarie,
his second habeas counsel.
The matter was tried before the court, Hon. Edward
J. Mullarkey, judge trial referee, on February 13 and
20, 2018. The petitioner testified and presented the testimony of his trial counsel, Attorney David Kritzman,
his first habeas counsel, Rozwaski, and his appellate
counsel, Fabricant. The petitioner entered into evidence
transcripts, copies of court documents, pleadings,
briefs, and court decisions. No expert testified. At the
request of the court, both parties filed posttrial briefs.
3
The habeas court, Fuger, J., found that the petitioner had abandoned
the claim of ineffective assistance by Fabricant. Harris v. Warden, Superior
Court, judicial district of Tolland, Docket No. CV-97-0002609 (June 24, 2003).
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In its July 19, 2018 memorandum of decision, the court
rejected the petitioner’s claims. With respect to count
one, the court concluded that ‘‘the petitioner is barred
. . . from again litigating directly that Fabricant rendered ineffective assistance on appeal.’’ The court reasoned that ‘‘[t]his claim was previously raised and litigated by the petitioner, notwithstanding the first habeas
court deeming the claim abandoned at trial because
the petitioner failed to present supporting evidence.’’
Accordingly, the court dismissed the petitioner’s claim
in count one ‘‘pursuant to Practice Book § 23-29 (3)
because it asserts the same ground (i.e., ineffective
assistance of appellate counsel Fabricant) previously
denied and fails to state new facts or to proffer new
evidence not reasonably available at the time of the
prior petition.’’
With respect to counts two and three, the court first
determined that ‘‘[t]he petitioner’s claims . . . are
premised on the allegations of ineffective assistance by
. . . Fabricant, as alleged in count one. . . . Thus, to
prove prior habeas counsel were ineffective as alleged,
the petitioner must prove also that appellate counsel
was ineffective.’’ (Citation omitted.) Ultimately, the
court determined that ‘‘the petitioner failed to prove
that any counsel performed deficiently and clearly did
not show that the outcome of the direct appeal or a prior
habeas [action] would have been different.’’ Thereafter,
the court denied the petition for certification to appeal,
and this appeal followed. Additional facts and procedural history will be set forth as necessary.
On appeal, the petitioner claims that the court abused
its discretion in denying his petition for certification to
appeal and improperly denied his amended petition for
a writ of habeas corpus based on claims of ineffective
assistance of (1) his appellate counsel, Fabricant, and
(2) his first habeas counsel, Rozwaski.
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I
We first address the petitioner’s claim that the court
abused its discretion in denying his petition for certification to appeal. We disagree.
General Statutes § 52-470 (g) provides: ‘‘No appeal from
the judgment rendered in a habeas corpus proceeding
brought by or on behalf of a person who has been convicted of a crime in order to obtain such person’s release
may be taken unless the appellant, within ten days after
the case is decided, petitions the judge before whom
the case was tried or, if such judge is unavailable, a
judge of the Superior Court designated by the Chief Court
Administrator, to certify that a question is involved in the
decision which ought to be reviewed by the court having
jurisdiction and the judge so certifies.’’
‘‘As our Supreme Court has explained, one of the goals
our legislature intended by enacting this statute was to
limit the number of appeals filed in criminal cases and
[to] hasten the final conclusion of the criminal justice
process . . . . [T]he legislature intended to discourage
frivolous habeas appeals. . . . [Section] 52-470 (b)4
acts as a limitation on the scope of review, and not the
jurisdiction, of the appellate tribunal. . . .
‘‘Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the [disposition] of his [or her] petition for
[a writ of] habeas corpus only by satisfying the twopronged test enunciated by our Supreme Court in
Simms v. Warden, 229 Conn. 178, 640 A.2d 601 (1994),
4
‘‘ ‘Pursuant to No. 12-115, § 1, of the 2012 Public Acts, subsection (b) of
§ 52-470 was redesignated as subsection (g).’ Villafane v. Commissioner of
Correction, 190 Conn. App. 566, 572 n.1, 211 A.3d 72, cert. denied, 333 Conn.
902, 215 A.3d 160 (2019).’’ Whistnant v. Commissioner of Correction, 199
Conn. App. 406, 414 n.8, 236 A.3d 276, cert. denied, 335 Conn. 969, 240 A.3d
286 (2020).
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and adopted in Simms v. Warden, 230 Conn. 608, 612,
646 A.2d 126 (1994). First, he [or she] must demonstrate
that the denial of his [or her] petition for certification
constituted an abuse of discretion. . . . Second, if the
petitioner can show an abuse of discretion, he [or she]
must then prove that the decision of the habeas court
should be reversed on its merits. . . .
‘‘To prove an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
reason; that a court could resolve the issues [in a different manner]; or that the questions are adequate to
deserve encouragement to proceed further. . . .
‘‘In determining whether the habeas court abused its
discretion in denying the petitioner’s request for certification, we necessarily must consider the merits of the
petitioner’s underlying claims to determine whether the
habeas court reasonably determined that the petitioner’s appeal was frivolous. In other words, we review
the petitioner’s substantive claims for the purpose of
ascertaining whether those claims satisfy one or more
of the three criteria . . . adopted by [our Supreme
Court] for determining the propriety of the habeas
court’s denial of the petition for certification.’’ (Footnote in original; internal quotation marks omitted.)
Whistnant v. Commissioner of Correction, 199 Conn.
App. 406, 414–15, 236 A.3d 276, cert. denied, 335 Conn.
969, 240 A.3d 286 (2020).
The petitioner requested certification to appeal the
following issues: (1) ‘‘Did the [h]abeas [c]ourt err in
holding that [the] petitioner’s right to effective assistance of appellate counsel was not violated by . . .
Fabricant’’; (2) ‘‘[d]id the [h]abeas [c]ourt err in holding
that the petitioner’s right to effective assistance of
habeas counsel was not violated by . . . Rozwaski’’;
and (3) ‘‘[d]id the [h]abeas [c]ourt err in holding that
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the petitioner’s right to effective assistance of habeas
counsel was not violated by . . . Barbarie.’’ The petitioner does not pursue on appeal the third issue regarding the performance of his second habeas counsel,
Barbarie.5
For the reasons set forth in parts II and III of this opinion, we conclude that the petitioner has failed to demonstrate that (1) his claims involve issues that are debatable among jurists of reason, (2) a court could resolve
the issues in a different manner, or (3) the questions are
adequate to deserve encouragement to proceed further.
See Whistnant v. Commissioner of Correction, supra,
199 Conn. App. 415. Thus, we conclude that the habeas
court did not abuse its discretion in denying the petition
for certification to appeal.
II
Turning to the petitioner’s first substantive claim on
appeal, the petitioner asserts that the court improperly
denied his amended petition for a writ of habeas corpus
with respect to his claim of ineffective assistance of
5
In his principal appellate brief, reply brief and statement of issues, the
petitioner claims that the habeas court improperly denied his claims of
ineffective assistance of his appellate counsel, Fabricant, and his first habeas
counsel, Roswaski. The petitioner, however, provides no mention or analysis
of his claim that the habeas court improperly denied his claim of ineffective
assistance of his second habeas counsel, Barbarie. ‘‘We repeatedly have
stated that [w]e are not required to review issues that have been improperly
presented to this court through an inadequate brief. . . . Analysis, rather
than mere abstract assertion, is required in order to avoid abandoning an
issue by failure to brief the issue properly. . . . [When] a claim is asserted
in the statement of issues but thereafter receives only cursory attention in the
brief without substantive discussion or citation of authorities, it is deemed
to be abandoned. . . . For a reviewing court to judiciously and efficiently
. . . consider claims of error raised on appeal . . . the parties must clearly
and fully set forth their arguments in their briefs.’’ (Citations omitted; internal
quotation marks omitted.) Burton v. Dept. of Environmental Protection,
Conn.
,
,
A.3d
(2021). Accordingly, the petitioner’s claim
that the habeas court improperly denied his claim of ineffective assistance
of his second habeas counsel, Barbarie, was abandoned.
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appellate counsel, Fabricant.6 Specifically, the petitioner argues that his claim of ineffective assistance of
appellate counsel (1) ‘‘was not barred by the doctrine
of successive petitions with respect to his first habeas
proceeding’’ and (2) ‘‘should have been granted on its
merits.’’ We conclude that the court did not abuse its
discretion in denying the petition for certification to
appeal with regard to this claim.
A
The petitioner first argues that his ‘‘claim of ineffective assistance of appellate counsel was not barred by
the doctrine of successive petitions with respect to his
first habeas proceeding . . . .’’ In support of this argument, the petitioner contends that (1) ‘‘[he] sought different relief [at the first habeas] proceeding,’’ (2) ‘‘the
claim was not actually litigated on its merits at the
first habeas proceeding,’’ and (3) ‘‘the legal standard
applicable to the claim raised at the first [habeas] proceeding was different than the legal standard that
applied in this proceeding.’’7 We agree that the petitioner’s claim of ineffective assistance of his appellate counsel, Fabricant, is not barred by the doctrine of successive petitions.
6
We note that, although the petitioner asserts that the court denied the
habeas petition with respect to his claim as to Fabricant, the court, in fact,
dismissed it pursuant to Practice Book § 23-29 (3).
7
The petitioner notes in his principal appellate brief that ‘‘[t]he legal
standard at the time of [his] first habeas corpus petition required assessing
prejudice under Bunkley v. Commissioner of Correction, [222 Conn. 444,
610 A.2d 598 (1992), overruled in part by Small v. Commissioner of Correction, 286 Conn. 707, 946 A.2d 1203, cert. denied sub nom. Small v. Lantz,
555 U.S. 975, 129 S. Ct. 481, 172 L. Ed. 2d 336 (2008)].’’ The Bunkley standard
of prejudice required a petitioner to show that, ‘‘as a result of [appellate
counsel’s deficient] performance, there remains a probability sufficient to
undermine confidence in the verdict that resulted in his appeal. Put another
way, he must establish that, because of the failure of his appellate counsel
. . . there is a reasonable probability that he remains burdened by an unreliable determination of his guilt.’’ Id., 454. The petitioner further notes that
Bunkley was overruled by our Supreme Court’s decision in Small v. Commissioner of Correction, 286 Conn. 707, 946 A.2d 1203, cert. denied sub nom.
Small v. Lantz, 555 U.S. 975, 129 S. Ct. 481, 172 L. Ed. 2d 336 (2008) (2008).
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The following additional facts and procedural history
are relevant to our discussion of this argument. Both
the petitioner’s first and present petitions for a writ
of habeas corpus alleged ineffective assistance of his
appellate counsel, Fabricant.
In count four of his first habeas petition, the petitioner
alleged that Fabricant’s performance was deficient
because ‘‘he did not raise on the direct appeal a double
jeopardy claim with respect to the prior convictions
which were used in the persistent felony offender
charge and conviction.’’ Specifically, the petitioner
argued that evidence of ‘‘the possession of a sawed-off
shotgun conviction from his New Haven case should
not have been used as a ground for his conviction as
a persistent felony offender in his [Tolland] case.’’ The
petitioner therefore argued that ‘‘his conviction [as a
persistent felony offender] . . . was unlawful . . .
and should have been challenged on appeal.’’ As relief,
the petitioner requested that the habeas court vacate
and set aside the Tolland conviction for being a persistent felony offender. The habeas court, Fuger, J., found
that the petitioner had abandoned this claim of ineffective assistance by Fabricant. Harris v. Warden, Superior Court, judicial district of Tolland, Docket No. CV97-0002609 (June 24, 2003).
In count one of his present habeas petition, the petitioner alleges that Fabricant’s performance was deficient because he (1) ‘‘failed to challenge the trial court’s
The Small standard of prejudice requires a petitioner to show that there is
a reasonable probability that, but for appellate counsel’s deficient performance, the petitioner would have prevailed in his or her direct appeal. Id.,
722. The petitioner argues that, ‘‘[b]ecause the legal standard for assessing
prejudice was different at the time of the first habeas proceeding, the issues
at that proceeding were not identical to the issue in the proceeding below,
and the petitioner’s claim of ineffective assistance of appellate counsel was
not precluded as successive.’’ Because we agree with the petitioner that his
claim is not barred by the doctrine of successive petitions on other grounds,
we need not address this alternative argument.
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improper denial of the petitioner’s motion to sever his
trial from that of his codefendant,’’ (2) ‘‘failed to challenge the trial court’s improper denial of the petitioner’s
request to transfer prosecution due to pervasive and
prejudicial pretrial media coverage,’’ (3) ‘‘failed to challenge [the] trial court’s error in denying the petitioner’s
multiple objections that the racial composition of the
jury pool did not represent a fair cross section of the
community,’’ (4) ‘‘failed to challenge the trial [court’s]
decision to require the petitioner to testify before the
jury in handcuffs and leg irons,’’ and (5) ‘‘failed to challenge the trial court’s improper denial of the petitioner’s
request to poll the jury immediately following [when]
the verdict of guilty was announced.’’ As relief, the
petitioner requested that the habeas court vacate the
Tolland conviction in its entirety.
In its response to the petitioner’s amended habeas
petition, the respondent, the Commissioner of Correction, contended that the petitioner’s claim is successive
and must be dismissed pursuant to Practice Book § 2329 (3). Specifically, the respondent argued that the petitioner is barred from relitigating the claim of ineffective
assistance by Fabricant because he previously raised
the same legal claim in a prior habeas petition. In
response, the petitioner argued that no court previously
had addressed the merits of his claim, and, therefore,
it is not successive.
In its memorandum of decision, the habeas court found:
‘‘[T]he petitioner’s claims against Fabricant [in the present habeas petition] are both more numerous and
broader than in the [first] habeas corpus petition. . . .
The legal basis in the [first] and the present petition—
ineffective assistance by Fabricant on appeal from the
Tolland conviction—are identical. The five grounds of
deficient performance by Fabricant alleged in the present [habeas petition] could have been raised in the [first]
habeas [petition], for the five purported failures are
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based on the trial court record.’’ Accordingly, the habeas
court dismissed the petitioner’s claim of ineffective
assistance of Fabricant pursuant to Practice Book § 2329 (3).
Our standard of review is well established. ‘‘The conclusions reached by the [habeas] court in its decision
to dismiss the habeas petition are matters of law, subject to plenary review. . . . Thus, [w]here the legal
conclusions of the court are challenged, we must determine whether they are legally and logically correct . . .
and whether they find support in the facts in the
record.’’ (Internal quotation marks omitted.) Kondjoua
v. Commissioner of Correction, 201 Conn. App. 627,
632, 243 A.3d 352 (2020), cert. denied, 336 Conn. 907,
243 A.3d 1181 (2021).
‘‘Our courts have repeatedly applied the doctrine of
res judicata to claims duplicated in successive habeas
petitions filed by the same petitioner. . . . In fact, the
ability to dismiss a petition [if] it presents the same
ground as a prior petition previously denied and fails
to state new facts or to proffer new evidence not reasonably available at the time of the prior petition is memorialized in Practice Book § 23-29 (3).’’8 (Internal quotation
marks omitted.) Gudino v. Commissioner of Correction, 191 Conn. App. 263, 270, 214 A.3d 383, cert. denied,
333 Conn. 924, 218 A.3d 67 (2019). ‘‘Thus, a subsequent
petition alleging the same ground as a previously denied
petition will elude dismissal if it alleges grounds not
actually litigated in the earlier petition and if it alleges
new facts or proffers new evidence not reasonably available at the time of the earlier petition.’’ (Internal quotation mark omitted.) Johnson v. Commissioner of Correction, 168 Conn. App. 294, 306, 145 A.3d 416, cert.
denied, 323 Conn. 937, 151 A.3d 385 (2016).
8

Practice Book § 23-29 provides in relevant part: ‘‘The judicial authority
may, at any time, upon its own motion or upon motion of the respondent,
dismiss the petition, or any count thereof, if it determines that . . . (3) the
petition presents the same ground as a prior petition previously denied and
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Nevertheless, ‘‘[a] petitioner may bring successive petitions on the same legal grounds if the petitions seek
different relief. . . . But where successive petitions
are premised on the same legal grounds and seek the
same relief, the second petition will not survive a
motion to dismiss unless the petition is supported by
allegations and facts not reasonably available to the
petitioner at the time of the original petition.’’ (Internal
quotation marks omitted.) Parker v. Commissioner of
Correction, 169 Conn. App. 300, 309, 149 A.3d 174, cert.
denied, 324 Conn. 903, 151 A.3d 1289 (2016).
In the present habeas petition, the petitioner seeks
different relief for the claim of ineffective assistance of
Fabricant than he previously sought in his first habeas
petition. With respect to the claim of ineffective assistance of Fabricant in his first habeas petition, the petitioner sought as relief to vacate only his conviction for
being a persistent serious felony offender and either
a retrial on that issue alone or a resentencing. The
petitioner, however, effectively abandoned that claim
and the grounds were not actually litigated in the first
habeas proceeding. With respect to the claim of ineffective assistance of Fabricant in the present habeas petition, the petitioner seeks as relief to vacate the entirety
of the Tolland conviction and to return the case to
the trial court for a new criminal trial. See Johnson v.
Commissioner of Correction, 131 Conn. App. 805, 808,
29 A.3d 166 (2011) (‘‘[f]or claims of ineffective assistance of appellate counsel, we must assess whether
there is a reasonable probability that, but for appellate
counsel’s failure to raise the issue on appeal, the petitioner would have prevailed [on] appeal, i.e., [obtaining]
reversal of his conviction or granting of a new trial’’
(internal quotation marks omitted)). Accordingly, we
fails to state new facts or to proffer new evidence not reasonably available
at the time of the prior petition . . . .’’

July 20, 2021

CONNECTICUT LAW JOURNAL

205 Conn. App. 837

JULY, 2021

Page 91A

851

Harris v. Commissioner of Correction

conclude that the petitioner’s claim of ineffective assistance of Fabricant in count one of his present habeas
petition is not barred by the doctrine of successive
petitions.
B
The petitioner next argues that the habeas court
improperly denied his petition for a writ of habeas corpus with respect to his claim that Fabricant provided
ineffective assistance. See footnote 6 of this opinion.
In support of this argument, the petitioner contends
that Fabricant’s ‘‘performance was deficient because
he failed to raise a multitude of meritorious issues on
appeal,’’ and that ‘‘[t]he petitioner suffered prejudice’’
as a result. We disagree.
The following additional facts and procedural history,
as set forth by the habeas court, are relevant to this
claim. In count one of his amended petition, the petitioner alleged that Fabricant rendered ineffective assistance by failing to challenge on direct appeal the trial
court’s denial of the following five defense motions: (1)
his motion to sever his trial from that of his codefendant,
Shawn Robinson, (2) his motion to change venue due
to pretrial publicity, (3) his objections to the composition of the venire panel, (4) his motion to remove his
leg irons before testifying at trial, and (5) his motion to
poll the jury following the delivery of its guilty verdict.
At the habeas trial, Kritzman testified about his representation of the petitioner during his 1991 criminal trial
resulting in the Tolland conviction. Kritzman strove to
preserve as many issues as possible for the appeal. One
such issue was the joint trial of the petitioner and his
codefendant, Robinson.9 The prosecutor had filed a
motion to consolidate the two criminal matters, which
9
Our Supreme Court affirmed Robinson’s conviction. State v. Robinson,
227 Conn. 711, 631 A.2d 288 (1993).
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was granted. Kritzman filed a motion to sever the petitioner’s criminal case from Robinson’s case, but the
motion to sever was denied. According to Kritzman’s
assessment, the petitioner had a stronger defense than
Robinson, the evidence against the petitioner was weaker
than the evidence against Robinson, and the petitioner’s
courtroom behavior was calm while Robinson’s was
disruptive. Kritzman indicated that only one correction
officer, Jacobson, identified the petitioner and that
there was no physical evidence that implicated the petitioner. Kritzman also contested the jury pool composition, which included no African-Americans, and submitted census data to the trial court in support of his
challenge. With respect to the petitioner’s restraints,
Kritzman could not recall if the petitioner’s leg irons
were visible to the jury but testified that there may have
been boxes or a curtain that hid the petitioner’s legs
under the table. Finally, Kritzman testified that he asked
that the jurors be individually polled after the verdict
because the jury had sent out several notes during deliberations, including a note that the jury was deadlocked
five to one. The trial court gave a ‘‘Chip Smith’’ instruction,10 and the jury thereafter deliberated and returned
its verdict. Kritzman requested that the jurors be polled
individually to confirm unanimity; however, the trial
court denied his motion.11
Fabricant testified about his representation of the
petitioner during his 1993 appeal from the Tolland conviction. It was Fabricant’s practice as appellate counsel
to review the record, although he could not specifically
recall reviewing the record in this case, and to identify
legal issues to raise on appeal. Fabricant acknowledged
10
See, e.g., State v. O’Neil, 261 Conn. 49, 51 n.2, 801 A.2d 730 (2002) (‘‘[a]
Chip Smith instruction reminds the jurors that they must act unanimously,
while also encouraging a deadlocked jury to reach unanimity’’ (internal
quotation marks omitted)).
11
Kritzman did not testify with respect to the petitioner’s motion to
change venue.
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that reasonable legal minds can differ about which
claims to raise on appeal. A trial court’s use of discretion, according to Fabricant, is difficult to reverse on
appeal, and appellate claims seeking to do so are not
particularly fruitful.12 Fabricant sometimes did consult
with clients or trial counsel, but he did not recall if he
did so while he handled the petitioner’s direct appeal.
On cross-examination, Fabricant conceded that appellate claims are limited to the record, even claims not
specifically preserved by trial counsel’s objections, and
that appellate counsel cannot raise claims unsupported
by the record.
Finally, the petitioner testified as to Fabricant’s representation during his appeal from the Tolland conviction.
According to the petitioner, the five claims that form
the basis for all of the grounds of ineffective assistance
are claims that he would have raised had he been able to
12
In his principal appellate brief, the petitioner argues that Fabricant’s
performance was deficient because he ‘‘offered no reasonable strategic
basis’’ for his decisions not to challenge on direct appeal the court’s denial
of the five defense motions. The petitioner further argues that, ‘‘[t]he habeas
court made a clearly erroneous factual finding by concluding that [Fabricant’s] strategy when deciding which claims to pursue was to avoid claims
challenging the lower court’s discretion, and that his decision not to pursue
a joinder claim was based on that strategy.’’ The petitioner contends that,
‘‘[b]ecause that finding formed the entire basis for the habeas court’s conclusion that [Fabricant’s] performance was not deficient, this court must reverse
the habeas court’s decision on that point and remand the case for a new
trial on the issue of deficient performance.’’ Because we conclude that the
petitioner’s claim of ineffective assistance by Fabricant fails on the prejudice
prong of the test set forth in Strickland v. Washington, 466 U.S. 668, 687,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), we need not address the petitioner’s
arguments with respect to the quality of Fabricant’s performance. See Kondjoua v. Commissioner of Correction, 194 Conn. App. 793, 801, 222 A.3d 974
(2019) (‘‘An ineffective assistance of counsel claim will succeed only if both
prongs [of Strickland] are satisfied. . . . It is axiomatic that courts may
decide against a petitioner on either prong [of the Strickland test], whichever
is easier . . . . In its analysis, a reviewing court may look to the performance prong or the prejudice prong, and the petitioner’s failure to prove
either is fatal to a habeas petition.’’ (Internal quotation marks omitted.)),
cert. denied, 334 Conn. 915, 221 A.3d 809 (2020).
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discuss them with his appellate counsel.13 The petitioner
testified that there was a possibility that the jury saw
the restraints used on him during trial and that the
jury knew about him being handcuffed. Moreover, the
petitioner testified that he was prejudiced by Robinson’s courtroom antics and outbursts.
The habeas court determined that ‘‘[t]he petitioner’s
posttrial brief only analyzes one of the five grounds
for ineffective assistance [of appellate counsel]: that
appellate counsel failed to raise a claim challenging the
trial court’s denial of the motion to sever the petitioner’s
trial from that of his codefendant Robinson. While the
petitioner’s posttrial brief also incorporates his arguments in the pretrial brief, and the pretrial brief analyzes
all five grounds, that analysis is in the abstract based
on the cold record as it existed prior to the testimony
in the present matter. Thus, the court can deem the
other four grounds to have been abandoned.’’14 Furthermore, the court concluded that, ‘‘even if the four
13
The habeas court noted that ‘‘[n]o prior counsel for the petitioner testified that the claims the petitioner testified he wanted raised would have
been raised simply because he wanted them raised on direct appeal or in
a prior [petition for a writ of] habeas corpus.’’
14
On appeal, the petitioner claims that the habeas court improperly concluded that he had abandoned the following four grounds of ineffective
assistance by Fabricant, namely, that Fabricant failed to challenge on direct
appeal the trial court’s denial of the petitioner’s motions (1) to transfer the
trial due to pretrial publicity, (2) to dismiss the jury pool for failure to
represent a fair cross section of the community, (3) to remove his leg
irons during his testimony, and (4) to poll the jury following the verdict.
We disagree.
The following standard of review and legal principles are applicable here.
‘‘Because . . . the idea of abandonment involves both a factual finding by
the trial court and a legal determination that an issue is no longer before
the court, we will treat this claim as one of both law and fact. Accordingly,
we will accord it plenary review.’’ Solek v. Commissioner of Correction,
107 Conn. App. 473, 479, 946 A.2d 239, cert. denied, 289 Conn. 902, 957 A.2d
873 (2008). Pursuant to Practice Book § 5-2, ‘‘[a]ny party intending to raise
any question of law which may be the subject of an appeal must either state
the question distinctly to the judicial authority in a written trial brief under
Section 5-1 or state the question distinctly to the judicial authority on the
record before such party’s closing argument and within sufficient time to
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grounds not briefed in the petitioner’s posttrial brief are
not deemed abandoned, the petitioner failed to prove
that [appellate] counsel performed deficiently and
clearly did not show that the outcome of the direct
appeal . . . would have been different.’’
Specifically, with respect to the petitioner’s motion to
sever his trial from that of Robinson, the habeas court
found that there was scant testimony presented on that
claim.15 Each codefendant previously had filed motions
give the opposing counsel an opportunity to discuss the question. If the
party fails to do this, the judicial authority will be under no obligation to
decide the question.’’ Practice Book § 5-1 provides: ‘‘The parties shall, if the
judicial authority so orders, file, at such time as the judicial authority shall
determine, written trial briefs discussing the issues in the case and the
factual or legal basis upon which they ought to be resolved.’’
In his pretrial brief, the petitioner addressed in part each of these four
grounds of ineffective assistance by Fabricant. With respect to each ground,
the petitioner set forth the relevant legal standards and facts pertaining to
the trial court’s consideration of his motions. The petitioner’s pretrial brief,
however, failed to set forth any analysis as to whether Fabricant rendered
ineffective assistance for failing to challenge on direct appeal the trial court’s
denial of these motions. At the underlying habeas trial, the petitioner, likewise, adduced testimony and evidence with respect to these grounds insofar
as what happened at his criminal trial. Following the close of evidence, the
habeas court ordered posttrial briefing in lieu of closing argument. In his
posttrial brief, the petitioner made no mention of any of these four grounds
of ineffective assistance by Fabricant. Instead, the petitioner merely incorporated by reference the arguments that he made in his pretrial brief and
addressed and analyzed only his claim that ‘‘Fabricant rendered ineffective
assistance . . . by failing to challenge the trial court’s denial of the petitioner’s motion to sever his criminal trial from that of his codefendant . . .
Robinson.’’ Consequently, at no time, before or after the habeas trial, did
the petitioner submit to the court any argument as to why Fabricant’s failure
to raise any of these four issues on appeal constituted deficient performance
or how he was prejudiced by the failure to raise these issues. ‘‘The mere
recital of . . . claims in a petition, without supporting oral or written argument, does not adequately place those claims before the court for its consideration.’’ Solek v. Commissioner of Correction, supra, 107 Conn. App. 480–81.
Accordingly, we conclude that the habeas court correctly determined that
the petitioner abandoned these four grounds of ineffective assistance of
appellate counsel.
15
The petitioner summarized the habeas trial testimony as follows: ‘‘[T]he
[c]ourt heard testimony from both trial counsel . . . Kritzman, and the
petitioner . . . . Both witnesses testified to the prejudicial effect that the
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to sever their respective criminal trials from the other
codefendants, but all prior motions for severance were
denied. Each codefendant renewed their motions for
severance and counsel made their respective arguments.16 The trial court, relying on its previous denial
of the motions for severance, denied the renewed
motions.17 The court indicated that it would give proper
instructions to the jury. Robinson and the petitioner
were convicted and had their respective appeals
decided by our Supreme Court.18 See State v. Robinson,
227 Conn. 711, 716, 631 A.2d 288 (1993) (raising nine
claims on direct appeal); State v. Harris, supra, 227
Conn. 752 (raising three claims on direct appeal). Neither of these two direct appeals involved a claim as to
the trial court’s denials of the motions for severance.
We first set forth our standard of review. ‘‘Our standard of review of a habeas court’s judgment on ineffective assistance of counsel claims is well settled. In a
habeas appeal, this court cannot disturb the underlying
facts found by the habeas court unless they are clearly
erroneous, but our review of whether the facts as found
unruly behavior and frequent outbursts from . . . Robinson had on the
[petitioner’s] case.’’
16
At the time of the renewed motion for severance, the petitioner, Robinson, and Perry Herring were codefendants, each represented by counsel.
Herring resolved his criminal charges prior to trial.
17
The habeas court noted that ‘‘[s]ome of the transcripts of the underlying
criminal proceedings are no longer available, so the trial court’s reasoning
for its denial of the initial motion for severance is unknown.’’ In denying
the petitioner’s renewed motion for severance, the trial court reasoned that
judicial economy supported joining the codefendants’ trials and that any
potential prejudice could be prevented with proper jury instruction.
18
Robinson was convicted of assault in the second degree in violation of
§ 53a-60 (a) (5) for ‘‘slash[ing] [C]orrection [O]fficer David Serkosky on the
right side of his neck with a sharp metal instrument’’; (internal quotation
marks omitted) Robinson v. Commissioner of Correction, 129 Conn. App.
699, 701, 21 A.3d 901, cert. denied, 302 Conn. 921, 28 A.3d 342 (2011); rioting
at a correctional institution in violation of § 53a-179b, possession of a weapon
or dangerous instrument in a correctional institution in violation of § 53a174a, and being a persistent serious felony offender pursuant to § 53a-40
(b). Id., 700.
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by the habeas court constituted a violation of the petitioner’s constitutional right to effective assistance of
counsel is plenary.’’ (Internal quotation marks omitted.)
Humble v. Commissioner of Correction, 180 Conn. App.
697, 703–704, 184 A.3d 804, cert. denied, 330 Conn. 939,
195 A.3d 692 (2018).
‘‘The sixth amendment to the United States constitution guarantees a criminal defendant the assistance of
counsel for his defense. . . . It is axiomatic that the
right to counsel is the right to the effective assistance
of counsel. . . . To succeed on a claim of ineffective
assistance of counsel, a habeas petitioner must satisfy
the two-pronged test articulated in Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984). Strickland requires that a petitioner satisfy
both a performance and a prejudice prong. To satisfy
the performance prong, a claimant must demonstrate
that counsel made errors so serious that counsel was
not functioning as the counsel guaranteed . . . by the
[s]ixth [a]mendment. . . . To satisfy the prejudice
prong, a claimant must demonstrate that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different. . . . Although a petitioner can succeed
only if he satisfies both prongs, a reviewing court can
find against the petitioner on either ground. . . .
‘‘We . . . are mindful that [a] fair assessment of
attorney performance requires that every effort be made
to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s perspective at the time. Because of the difficulties inherent
in making the evaluation, a court must indulge a strong
presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance; that
is, the [petitioner] must overcome the presumption that,
under the circumstances, the challenged action might
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be considered sound trial strategy. . . . [C]ounsel is
strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise
of reasonable professional judgment. . . . Similarly,
the United States Supreme Court has emphasized that
a reviewing court is required not simply to give [counsel] the benefit of the doubt . . . but to affirmatively
entertain the range of possible reasons . . . counsel
may have had for proceeding as [he or she] did. . . .
‘‘In assessing prejudice under Strickland, the question is not whether a court can be certain counsel’s
performance had no effect on the outcome or whether
it is possible a reasonable doubt might have been established if counsel acted differently. . . . Instead, Strickland asks whether it is reasonably likely the result
would have been different. . . . The likelihood of a
different result must be substantial, not just conceivable. . . . In a habeas proceeding, the petitioner’s burden of proving that a fundamental unfairness had been
done is not met by speculation . . . but by demonstrable realities. . . .
‘‘The two-pronged test set forth in Strickland equally
applies to claims of ineffective assistance of appellate
counsel. . . . Although appellate counsel must provide
effective assistance, he [or she] is not under an obligation to raise every conceivable issue. A brief that raises
every colorable issue runs the risk of burying good
arguments . . . in a verbal mound made up of strong
and weak contentions. . . . Indeed, [e]xperienced
advocates since time beyond memory have emphasized
the importance of winnowing out weaker arguments
on appeal and focusing on one central issue if possible,
or at most on a few key issues. . . . Most cases present
only one, two, or three significant questions. . . . The
effect of adding weak arguments will be to dilute the
force of stronger ones. . . . Finally, [i]f the issues not
raised by [the petitioner’s] appellate counsel lack merit,
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[the petitioner] cannot sustain even the first part of this
dual burden since the failure to pursue unmeritorious
claims cannot be considered conduct falling below the
level of reasonably competent representation. . . . To
establish that the petitioner was prejudiced by appellate
counsel’s ineffective assistance, the petitioner must
show that, but for the ineffective assistance, there is a
reasonable probability that, if the issue were brought
before us on direct appeal, the petitioner would have
prevailed. . . . To ascertain whether the petitioner can
demonstrate such a probability, we must consider the
merits of the underlying claim.’’ (Citations omitted;
internal quotation marks omitted.) Davis v. Commissioner of Correction, 198 Conn. App. 345, 352–55, 233
A.3d 1106, cert. denied, 335 Conn. 948, 238 A.3d 18
(2020).
To succeed on his claim that Fabricant provided ineffective assistance under the prejudice prong, the petitioner must show that had counsel challenged on direct
appeal the trial court’s denial of his motion for severance, there is a reasonable probability that he would
have prevailed on that issue. See id., 355. At the time
of the petitioner’s direct appeal, the standard of review
that would have applied to that issue was as follows:
‘‘Whether to consolidate or sever the trials of defendants involved in the same criminal incident lies within
the sound discretion of the trial court. . . . Joint trials
of persons jointly indicted or informed against are the
rule, and separate trials the exception resting in the
discretion of the court. . . . A separate trial will be
ordered where the defenses of the accused are antagonistic, or evidence will be introduced against one which
will not be admissible against others, and it clearly
appears that a joint trial will probably be prejudicial to
the rights of one or more of the accused. The test for
the trial court is whether substantial injustice is likely
to result unless a separate trial be accorded. . . . In
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the determination of whether substantial injustice is
likely to result from a joint trial or whether such injustice has in fact resulted, an important factor to consider
is whether the defenses of the codefendant are incompatible and completely antagonistic to each other.’’
(Citations omitted; internal quotation marks omitted.)
State v. Smith, 201 Conn. 659, 668–69, 519 A.2d 26
(1986).
At the underlying criminal trial, the defenses of Robinson and the petitioner were not incompatible. See id.,
669. Robinson and the petitioner were tried for charges
pertaining to the assaults of different correctional officers. See footnote 18 of this opinion. Because Robinson
was tried for charges pertaining to the assault of David
Serkosky while the petitioner was tried for charges
pertaining to the assault of Jacobsen, evidence used to
establish Robinson’s guilt did not tend to demonstrate
the petitioner’s guilt. Moreover, Robinson’s defense was
not completely antagonistic to the petitioner. See State
v. Smith, supra, 201 Conn. 669. Robinson did not implicate the petitioner by claiming that he was involved in
the assault of Serkosky, nor did he testify with respect
to the assault of Jacobsen. Finally, the trial court properly instructed the jury that each count for each defendant must be treated separately, as must the evidence
proffered for each count. Accordingly, we conclude that
the petitioner has failed to demonstrate that there is a
reasonable probability that he would have prevailed on
direct appeal had Fabricant challenged on direct appeal
the trial court’s denial of the petitioner’s motion for
severance.
Because the petitioner cannot demonstrate that he has
suffered prejudice as a result of any alleged deficiency
in Fabricant’s performance, we conclude that the petitioner’s claim of ineffective assistance of appellate
counsel fails. See Kondjoua v. Commissioner of Correction, supra, 194 Conn. App. 801 (‘‘An ineffective
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assistance of counsel claim will succeed only if both
prongs [of Strickland] are satisfied. . . . It is axiomatic
that courts may decide against a petitioner on either
prong [of the Strickland test], whichever is easier
. . . . In its analysis, a reviewing court may look to
the performance prong or the prejudice prong, and the
petitioner’s failure to prove either is fatal to a habeas
petition.’’ (Internal quotation marks omitted.)). Accordingly, the petitioner has failed to demonstrate that the
resolution of this claim involves an issue that is debatable among jurists of reason, that a court could resolve
the issue in a different manner, or that the question is
adequate to deserve encouragement to proceed further.
See Whistnant v. Commissioner of Correction, supra,
199 Conn. App. 415. We, therefore, conclude that the
habeas court did not abuse its discretion in denying
the petition for certification to appeal with respect to
this claim.
III
Turning to the petitioner’s final substantive claim on
appeal, the petitioner asserts that the habeas court
improperly denied his petition for a writ of habeas corpus with respect to his claim of ineffective assistance
of his first habeas counsel, Rozwaski. The petitioner
argues that, although Rozwaski had ‘‘pleaded a claim
of ineffective assistance of appellate counsel . . . [he]
made no meaningful effort to pursue that claim at the
habeas trial’’ and ‘‘entirely fail[ed] to present evidence
in support of the claim.’’ Specifically, the petitioner
alleges that Rozwaski was ineffective because ‘‘[h]e did
not present testimony from the petitioner’s appellate
counsel; nor did he present any other evidence that
suggested that appellate counsel’s performance fell
below the standard of care for reasonably competent
attorneys.’’ We disagree.
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The habeas court correctly determined that the petitioner’s claim of ineffective assistance of habeas counsel is dependent on whether his appellate counsel, Fabricant, rendered ineffective assistance on direct appeal
from his conviction. ‘‘[When] applied to a claim of ineffective assistance of prior habeas counsel, the Strickland standard requires the petitioner to demonstrate
that his prior habeas counsel’s performance was ineffective and that this ineffectiveness prejudiced the petitioner’s prior habeas proceeding. . . . [T]he petitioner
will have to prove that one or both of the prior habeas
counsel, in presenting his claims, was ineffective and
that effective representation by habeas counsel establishes a reasonable probability that the habeas court
would have found that he was entitled to reversal of
the conviction and a new trial . . . . Therefore, as
explained by our Supreme Court in Lozada v. Warden,
223 Conn. 834, 613 A.2d 818 (1992), a petitioner claiming
ineffective assistance of habeas counsel on the basis
of ineffective assistance of trial counsel must essentially
satisfy Strickland twice: he must prove both (1) that
his appointed habeas counsel was ineffective, and (2)
that his trial counsel was ineffective.’’ (Citation omitted;
emphasis omitted; internal quotation marks omitted.)
Lapointe v. Commissioner of Correction, 113 Conn.
App. 378, 394, 966 A.2d 780 (2009). Because we have
concluded in part II of this opinion that the petitioner’s
claim of ineffective assistance of his appellate counsel
fails, we conclude that the petitioner’s claim of ineffective assistance of his first habeas counsel, Rozwaski,
also fails. Accordingly, the petitioner has failed to demonstrate that the resolution of this claim involves an
issue that is debatable among jurists of reason, that a
court could resolve the issue in a different manner, or
that the question is adequate to deserve encouragement
to proceed further. See Whistnant v. Commissioner of
Correction, supra, 199 Conn. App. 415. We, therefore,
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conclude that the habeas court did not abuse its discretion in denying the petition for certification to appeal
with respect to this claim.
The appeal is dismissed.
In this opinion the other judges concurred.
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without the possibility of parole, appealed from the judgment of the
trial court denying in part his motion to correct an illegal sentence. At
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conviction and sentence had to be vacated because, under No. 15-84 of
the 2015 Public Acts, individuals who were juveniles at the time of their
offense no longer could be sentenced for capital felony and that the
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raised for the first time on appeal, that his right to due process was
violated because the sentencing court relied on materially inaccurate
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Procedural History

Substitute information, in the first case, charging the
defendant with the crimes of murder, kidnapping in the
first degree and capital felony, and substitute information, in the second case, charging the defendant with
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the crimes of larceny in the first degree and robbery
in the first degree, brought to the Superior Court in the
judicial district of Waterbury, where the cases were
consolidated and tried to the jury before Glass, J.; verdicts and judgments of guilty; thereafter, the court,
Fasano, J., denied in part the defendant’s motion to
correct an illegal sentence, and the defendant appealed.
Affirmed.
Adele V. Patterson, senior assistant public defender,
for the appellant (defendant).
Matthew A. Weiner, assistant state’s attorney, with
whom, on the brief, were Maureen Platt, state’s attorney, and John J. Davenport, senior assistant state’s
attorney, for the appellee (state).
Opinion

BRIGHT, C. J. The defendant, Earl Arnold, appeals
from the judgment of the trial court, Fasano, J., denying
in part his motion to correct an illegal sentence. On
appeal, the defendant claims, for the first time, that his
current sentence is illegal because the sentencing court
relied on materially inaccurate information at his sentencing. We conclude that this claim is not reviewable
and, accordingly, affirm the judgment of the trial court.
The following facts and procedural history are relevant to our resolution of this appeal. In August, 1983,
the defendant, who was seventeen years old at the time,
abducted the victim, Joanne DiChiara, as she was walking to her car after having dinner at a restaurant in
Waterbury. The defendant then robbed the victim and,
in the process, stabbed her in the neck. Thereafter, the
defendant threw the victim into her car and drove to
a wooded area, where he disposed of her body. Before
leaving the woods, the defendant stabbed the victim
twenty-four more times. The victim’s body was eventually found, and, after a police investigation, the defendant was arrested. On the basis of this evidence, a jury
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found the defendant guilty of capital felony, intentional
murder, kidnapping in the first degree, larceny in the
first degree, and robbery in the first degree. The trial
court accepted the jury’s verdict and sentenced the
defendant to a total effective term of seventy years of
imprisonment without the possibility of parole.1 Our
Supreme Court affirmed the judgment of conviction on
direct appeal. State v. Arnold, 201 Conn. 276, 288, 514
A.2d 330 (1986).
In 2014, the self-represented defendant filed a motion
to correct an illegal sentence, alleging that under Miller
v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d
407 (2012),2 he was entitled to a resentencing hearing
at which the sentencing court could consider his age
at the time of the offenses in imposing a new sentence.
In 2016, following the appointment of counsel, the
defendant filed an amended motion3 to correct an illegal
sentence, again alleging that his sentence was unconstitutional under Miller, as well as under our Supreme
Court’s decision in State v. Riley, 315 Conn. 637, 110
A.3d 1205 (2015), cert. denied, 577 U.S. 1202, 136 S. Ct.
1361, 194 L. Ed. 2d 376 (2016).4 The defendant’s 2016
motion was dismissed after the General Assembly
1

Under Connecticut law, this sentence constitutes a sentence of life
imprisonment. See General Statutes § 53a-35b (‘‘[a] sentence of life imprisonment means a definite sentence of sixty [or more] years’’).
2
In Miller v. Alabama, supra, 567 U.S. 479, the United States Supreme
Court held that ‘‘the [e]ighth [a]mendment forbids a sentencing scheme that
mandates life in prison without possibility of parole for juvenile offenders.’’
The court in Miller further noted that an offender’s age is relevant in
determining ‘‘the appropriateness of a lifetime of incarceration without the
possibility of parole.’’ Id., 473.
3
It is unclear from the record whether the defendant’s 2014 motion ever
was considered by the trial court or if the motion was withdrawn when the
defendant filed his amended motion to correct an illegal sentence in 2016.
4
In Riley, our Supreme Court held that, when an offender is under the
age of eighteen, the sentencing court must consider the offender’s age before
imposing a sentence of life without parole. State v. Riley, supra, 315 Conn.
658; see id. (listing features of offender’s age that court must consider when
sentencing juveniles).
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passed No. 15-84 of the 2015 Public Acts (P.A. 15-84),5
which amended Connecticut’s parole statute to provide
parole hearings to juvenile offenders who had been
convicted of crimes committed while they were under
eighteen years of age and who were incarcerated on
or after October 1, 2015, and received a sentence of
more than ten years. Public Act 15-84, § 1, was codified
at General Statutes § 54-125a.
In January, 2017, the defendant had a parole hearing
pursuant to P.A. 15-84. The parole board denied parole
5
In Montgomery v. Louisiana, 577 U.S. 190, 212, 136 S. Ct. 718, 193 L.
Ed. 2d 599 (2016), the United States Supreme Court held that the rule created
in Miller v. Alabama, supra, 567 U.S. 479, applied retroactively to individuals
who had been sentenced as juveniles to life in prison without the possibility
of parole. The court also stated that its holding ‘‘does not require [s]tates
to relitigate sentences . . . in every case where a juvenile offender received
mandatory life without parole.’’ Montgomery v. Louisiana, supra, 212.
Instead, states could remedy existing Miller violations simply by permitting
juvenile offenders ‘‘to be considered for parole . . . .’’ Id. That was what
the General Assembly did when it passed P.A. 15-84. In 2016, in State v.
Delgado, 323 Conn. 801, 810–13, 151 A.3d 345 (2016), our Supreme Court
held that P.A. 15-84 was constitutional under the eighth amendment to the
United States constitution and that providing an opportunity for parole to
those who previously had been sentenced as juveniles to life without parole
sufficiently negated any violations created by the retroactive application of
the rule established in Miller. See also State v. Williams-Bey, 167 Conn.
App. 744, 763, 144 A.3d 467 (2016) (‘‘for juvenile offenders who were entitled
to be, but were not, sentenced with consideration of the mitigating factors
of youth as required by Miller, [an opportunity for parole under P.A. 15-84]
offers a constitutionally adequate remedy under the eighth amendment to
those who qualify for parole under its provisions.’’), aff’d, 333 Conn. 468,
215 A.3d 711 (2019). More recently, our Supreme Court held in State v.
McCleese, 333 Conn. 378, 387, 421–22, 428–29, 215 A.3d 1154 (2019), that
P.A. 15-84 adequately remedies any unconstitutional sentence under the state
constitution, is consistent with separation of powers principles embodied
in the state constitution, and did not violate the defendant’s right to equal
protection. In McCleese, the defendant also raised, for the first time in his
reply brief, a claim that the parole remedy provided under P.A. 15-84 violated
his federal constitutional right to due process. Id., 424. The court concluded
that the claim was inadequately briefed. Id. Despite this conclusion, the
court noted: ‘‘Nevertheless, we emphasize that our holdings in Delgado and
the present case are premised on P.A. 15-84, § 1, as enacted. It is on the
basis of this legislation that we hold that any Miller violation has been
negated and that there are no separation of powers violations.’’ Id., 424–25.
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and gave the defendant a new hearing date for January,
2022.6 Thereafter, in March, 2017, the defendant filed a
third motion to correct an illegal sentence. This motion
was dismissed initially, but the trial court later agreed
to consider it,7 and, on September 13, 2017, the trial
court held a hearing on the motion. At the hearing, the
defendant claimed that (1) his conviction and sentence
for capital felony had to be vacated because, under P.A.
15-84, individuals who were juveniles at the time of
their offense can no longer be sentenced for capital
felony and (2) the remainder of his sentence was illegal
because the sentencing court violated the prohibition
against double jeopardy by imposing the defendant’s
sentence for murder in conjunction with his sentence
for capital felony. The trial court agreed with the defendant’s first claim and vacated his capital felony conviction and sentence. As to the defendant’s second claim,
the court denied any further relief. This appeal followed.
The defendant does not challenge in this appeal the
court’s rulings on either of the claims he argued in
support of his third motion to correct an illegal sentence. Instead, for the first time on appeal, the defendant claims that his right to due process was violated
6
Because the defendant did not raise his due process claim before the
trial court, the record does not contain any information about the defendant’s
parole hearing. Nevertheless, the state included such information in its
appellate brief, and the defendant does not dispute that a parole hearing
occurred, that he was denied parole, and that a new hearing was scheduled
for 2022.
7
After the trial court denied the defendant’s 2016 motion to correct an
illegal sentence, the defendant filed a motion for reconsideration, which the
trial court also denied. The defendant then filed a motion for articulation
concerning the court’s denial of the motion for reconsideration. The state
objected to that motion, and the trial court sustained the objection. The
defendant thereafter filed a motion for review with this court, which granted
the motion and ordered the trial court to explain its reasoning for the denial
of the defendant’s motion for reconsideration. In response, the trial court,
which initially had denied the defendant’s 2017 motion to correct an illegal
sentence, agreed to vacate that denial and to hear the merits of the defendant’s 2017 motion, which largely paralleled the issues that the defendant
had raised in his motion for reconsideration.
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when the sentencing court relied on materially inaccurate information at his sentencing. Specifically, the
defendant alleges that the sentencing court, Glass, J.,
erroneously relied on a misapprehension when it failed
to recognize, as now required by Miller v. Alabama,
supra, 567 U.S. 479, and State v. Riley, supra, 315 Conn.
645, that juveniles are different from adults for the purposes of sentencing.8 The defendant requests review
pursuant to State v. Golding, 213 Conn. 233, 239–40,
567 A.2d 823 (1989), as modified by In re Yasiel R., 317
Conn. 773, 781, 120 A.3d 1188 (2015). We conclude that
this claim is not reviewable under Golding.9
‘‘Pursuant to Golding, a defendant can prevail on a
claim of constitutional error not preserved at trial only
if all of the following conditions are met: (1) the record
is adequate to review the alleged claim of error; (2)
the claim is of constitutional magnitude alleging the
violation of a fundamental right; (3) the alleged constitutional violation . . . exists and . . . deprived the
defendant of a fair trial; and (4) if subject to harmless
error analysis, the state has failed to demonstrate harmlessness of the alleged constitutional violation beyond
a reasonable doubt. In the absence of any one of these
conditions, the defendant’s claim will fail. . . . State
v. Golding, supra, 213 Conn. 239–40; see also In re
8

See footnotes 2 and 4 of this opinion.
This court previously has held that ‘‘it is inappropriate to review an
illegal sentence claim that is raised for the first time on appeal.’’ (Internal
quotation marks omitted.) State v. Jin, 179 Conn. App. 185, 195, 179 A.3d
266 (2018); see also State v. Starks, 121 Conn. App. 581, 592, 997 A.2d 546
(2010) (it is not proper for Appellate Court to review motions to correct
illegal sentence under Golding because defendant has right, at any time, to
file motion to correct illegal sentence before trial court). In State v. McCleese,
333 Conn. 378, 425 n.23, 215 A.3d 1154 (2019), and State v. Evans, 329 Conn.
770, 809 n.27, 189 A.3d 1184 (2018), cert. denied,
U.S.
, 139 S. Ct.
1304, 203 L. Ed. 2d 425 (2019), however, our Supreme Court reviewed
motions to correct an illegal sentence under Golding. Because we are bound
by the decisions of that court; see Stuart v. Stuart, 297 Conn. 26, 45–46,
996 A.2d 259 (2010); we will consider the defendant’s claim under Golding.
9
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Yasiel R., [supra, 317 Conn. 781] (modifying third prong
of Golding).’’ (Emphasis omitted; internal quotation
marks omitted.) State v. Weatherspoon, 332 Conn. 531,
548 n.9, 212 A.3d 208 (2019). ‘‘The appellate tribunal is
free, therefore, to respond to the defendant’s claim by
focusing on whichever condition is most relevant in the
particular circumstances.’’ (Internal quotation marks
omitted.) State v. Papantoniou, 185 Conn. App. 93, 102–
103, 196 A.3d 839, cert. denied, 330 Conn. 948, 196 A.3d
326 (2018).
We conclude that the defendant’s due process claim
is unreviewable because it fails under the first prong
of Golding. ‘‘[D]ue process precludes a sentencing court
from relying on materially untrue or unreliable information in imposing a sentence.’’ State v. Parker, 295 Conn.
825, 843, 992 A.2d 1103 (2010); see also State v. Thompson, 197 Conn. 67, 77, 495 A.2d 1054 (1985) (defendant
‘‘may not be sentenced on the basis of improper factors
or erroneous information’’). To prevail on such a claim,
it is not enough for the defendant to allege that the
sentencing court relied on false or inaccurate information. State v. Parker, supra, 843. Instead, the defendant
must show (1) that the information was materially false
or inaccurate and (2) that the sentencing court relied
on that information. Id. ‘‘[A] claim that the trial court
improperly denied a defendant’s motion to correct an
illegal sentence is [typically] reviewed pursuant to the
abuse of discretion standard.’’ (Internal quotation
marks omitted.) State v. Francis,
Conn.
,
,
A.3d
(2021). Because this claim was not argued
before the trial court, there are no findings of fact as
to whether the sentencing court materially relied on
false or inaccurate information when sentencing the
defendant. Also absent from the record are any findings
regarding what misapprehensions the sentencing court
might have had about juvenile offenders and whether
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the court relied on those misapprehensions when sentencing the defendant. Consequently, the record is inadequate for us to determine whether the trial court
abused its discretion in denying the defendant’s third
motion to correct an illegal sentence. In fact, given that
the trial court was never presented with the argument
that the defendant now raises on appeal, we fail to
see how we could conclude that the court abused its
discretion as to an issue on which it was never asked
to exercise its discretion.
We are unpersuaded by the defendant’s argument that
the sentencing transcript provides adequate facts to support a conclusion that the sentencing court imposed its
sentence on the basis of misapprehensions about sentencing juveniles. Specifically, the defendant claims that
the sentencing court expressed such misapprehensions
when it (1) remarked that ‘‘ ‘all of us’ ’’ have criminal
impulses and (2) linked the defendant’s criminal actions
to impulsive and reckless behavior. With this argument,
the defendant essentially requests that we find facts
and draw inferences solely on the basis of a few of the
sentencing court’s remarks. ‘‘It is axiomatic that this
court does not make factual determinations’’; State v.
Player, 58 Conn. App. 592, 596, 753 A.2d 947 (2000);
and we will not do so here. Cf. State v. Francis, supra,
Conn.
n.9 (proper focus of appeal from denial
of motion to correct illegal sentence is whether trial
court considering motion, not sentencing court, abused
its discretion when denying motion).
We also are not convinced by the defendant’s argument that his due process claim is ‘‘one of law . . . on
which it would add nothing to interpose a ruling by the
trial court.’’ The defendant is correct that this court
properly can make conclusions of law that the trial
court never made or was asked to make. See State v.
Torres, 230 Conn. 372, 379, 645 A.2d 529 (1994). We,
however, can make such legal conclusions only if ‘‘the
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factual record is adequate to provide the basis for such
a conclusion.’’ Id. In the present case, as previously
explained, the factual record is inadequate for the purposes of deciding the defendant’s due process claim.
Furthermore, the record is devoid of any information
concerning the defendant’s January, 2017 parole hearing, the parole board’s decision, the factors that the
parole board considered in reaching its decision, or the
defendant’s eligibility for future parole hearings. Given
the absence of that information and the lack of necessary fact-finding, the record is inadequate to review the
defendant’s unpreserved constitutional claim. Specifically, we cannot determine if the defendant’s due process rights were addressed adequately through the
parole process. See State v. Golding, supra, 213 Conn.
240 (‘‘[i]f the facts revealed by the record are insufficient, unclear or ambiguous as to whether a constitutional violation has occurred, we will not attempt to
supplement or reconstruct the record, or to make factual determinations, in order to decide the defendant’s
claim’’).
We therefore are unable to review the defendant’s
due process claim under Golding because the record
is inadequate.10 Of course, our conclusion does not preclude the defendant from filing another motion to correct an illegal sentence and raising the same due process
10
Even if we were to reach the merits of the defendant’s due process
claim, it is likely that the claim, as briefed, would still fail under Golding’s
third prong. It is unclear whether the defendant is making a substantive or
procedural due process claim. To the extent that the defendant is making
a procedural due process claim, his briefs contain no reference to the
balancing test set forth in Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893,
47 L. Ed. 2d 18 (1976), and are therefore inadequate on this issue. See State
v. McCleese, supra, 333 Conn. 424. In the alternative, if the defendant is
making a substantive due process claim, we struggle to see how the parole
remedy created by P.A. 15-84 violates substantive due process, given that
(1) the eighth amendment to the United States constitution expressly
addresses the defendant’s due process concerns; see Kitchen v. Whitmer,
486 F. Supp. 3d 1114, 1132–33 (E.D. Mich. 2020); and (2) both the United
States Supreme Court and our Supreme Court have held that the parole
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claim raised for the first time in this appeal. By doing
so, an appropriate evidentiary record can be created
for review of such a claim.
The judgment is affirmed.
In this opinion the other judges concurred.

remedy is constitutional under the eighth amendment. See footnote 5 of
this opinion.
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for alleged motivation to cooperate with police to avoid criminal liability; claim
that trial counsel failed to impeach witness with respect to his inconsistent
statements to police regarding identity of shooter.
Fairfield Shores, LLC v. DeSalvo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Landlord-tenant; alleged damages to rental property in excess of security deposit;
whether appeal was moot on basis that defendants did not challenge all indepen-
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dent bases for trial court’s judgment; claim that trial court improperly rendered
judgment for plaintiff on basis of statutory (§ 47a-2) exemption for certain
housing arrangements incidental to educational services from application of title
47a of General Statutes to security deposit; whether judgment correctly was
rendered for plaintiff on defendants’ second amended counterclaim when defendants made certain judicial admission in joint stipulation of facts concerning
security deposit.
Fernandez v. Mac Motors, Inc.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Employment discrimination; summary judgment; whether trial court correctly
determined that claim of gender discrimination in violation of Connecticut Fair
Employment Practices Act (§ 46a-51 et seq.) was barred by doctrine of res judicata; whether genuine issue of material fact existed as to whether plaintiff was
jurisdictionally barred from bringing gender discrimination claim in United
States District Court; whether trial court correctly determined that defendant
was entitled to judgment as matter of law on claim of hostile work environment
because plaintiff failed to submit sufficient evidence to raise genuine issue of
material fact as to such claim.
Finley v. Western Express, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Uninsured motorist benefits; mootness; whether trial court properly rendered summary judgment for defendants; whether trial court properly determined that there
was no genuine issue of material fact that vehicle operated by plaintiff was
covered by insurance policy that did not contain provision for uninsured motorist
coverage because Tennessee law governed parties’ dispute and Tennessee law did
not require defendants to provide such coverage.
Gonzalez v. Commissioner of Correction. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; whether trial counsel rendered ineffective assistance; whether petitioner’s right to due process was violated because statutory (§§ 53a-8 and 53a55a) scheme underlying conviction of manslaughter in first degree with firearm
as accessory does not require state to prove as essential element of accessorial
liability that petitioner intended principal’s use of firearm; claim that rule petitioner sought to establish applied existing constitutional principles; whether rule
petitioner sought to establish placed category of private conduct beyond power
of state to punish and, thus, satisfied exception in Teague v. Lane (489 U.S. 288)
to prohibition against establishing new constitutional rules of criminal procedure
in collateral proceedings.
Goshen Mortgage, LLC v. Androulidakis . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure; claim that trial court improperly determined that plaintiff had standing
to commence foreclosure action; claim that trial court improperly granted motion
to substitute plaintiff; claim that trial court improperly denied motions to dismiss; claim that trial court improperly granted motion for summary judgment
as to liability; claim that trial court improperly rendered judgment of strict
foreclosure; claim that trial court improperly denied motion to open judgment.
Gray v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . . .
Harris v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; claim that habeas court abused its discretion in denying petition for
certification to appeal; whether petitioner demonstrated that his claims involved
issues that were debatable among jurists of reason, that court could resolve
issues in different manner or that questions raised were adequate to deserve
encouragement to proceed further; claim that habeas court improperly denied
habeas petition with respect to claim of ineffective assistance of appellate counsel;
whether claim was barred by doctrine of successive petitions; whether petitioner
suffered prejudice as result of appellate counsel’s alleged deficient performance;
claim that habeas court improperly denied habeas petition with respect to claim
of ineffective assistance of prior habeas counsel.
Idlibi v. Ollennu . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Abuse of process; legal malpractice; malicious prosecution; negligent infliction of
emotional distress; intentional infliction of emotional distress; absolute immunity; litigation privilege; motion to dismiss; whether trial court properly determined that abuse of process claim was barred by doctrine of litigation privilege;
whether trial court properly determined that legal malpractice claim was barred
by plaintiff’s lack of attorney-client relationship with defendant; whether trial
court properly determined that malicious prosecution claim was barred by doctrine of litigation privilege; whether trial court properly determined that claims
of negligent and intentional infliction of emotional distress were properly barred
by doctrine of litigation privilege.
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In re Sequoia G. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Termination of parental rights; claim that trial court improperly found that it was
in best interests of minor children to terminate respondent mother’s parental
rights; whether trial court’s findings, made pursuant to statute (§ 17a-112 (k)),
as to children’s best interests were factually supported and legally sound; whether
it was inappropriate for trial court to have considered, as to emotional ties factor
in § 17a-112 (k) (4), bond between children and foster parents; whether trial
court’s factual findings supported its conclusion under § 17a-112 (k) (3) that
mother had not complied with court orders; whether trial court had obligation,
sua sponte, to consider less onerous means of achieving permanency planning
in absence of motion specifically seeking alternative permanency plan.
Jackson v. Pennymac Loan Services, LLC . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Release of mortgage pursuant to statute (§ 49-8); whether trial court improperly
dismissed plaintiffs’ action for lack of subject matter jurisdiction on basis of
plaintiffs’ alleged failure to satisfy requirements of § 49-8 (c) regarding statutory
demand notice for release of mortgage; claim that trial court deprived plaintiffs
of due process by improperly addressing, sua sponte, issue of whether plaintiffs
failed to satisfy statutory demand notice requirements without affording them
notice or opportunity to be heard; claim that judgment of dismissal could be
affirmed on alternative ground that plaintiffs were not aggrieved pursuant to
§ 49-8 because they did not suffer any harm and, therefore, did not have standing.
Kemon v. Boudreau . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Trusts; probate appeal; whether trial court erred in determining that plaintiff had
abandoned various counts at trial on basis of his counsel’s statements at closing
argument; whether trial court erred in rendering judgment for defendant in
probate appeal instead of dismissing appeal for lack of subject matter jurisdiction
because appeal became moot during its pendency.
Kissel v. Center for Women’s Health, P.C. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Medical malpractice; product liability; motion to dismiss; motion for directed verdict; motion to set aside verdict; statute of limitations; whether trial court improperly denied motion to dismiss medical malpractice complaint for failure to attach
written opinion letter as required by statute (§ 52-190a); whether plaintiff was
required to cure defect with medical malpractice complaint within limitation
period; whether trial court improperly denied motions for directed verdict and
to set aside verdict on ground that plaintiff failed to establish causation element
of product liability claim.
Lowthert v. Freedom of Information Commission (Memorandum Decision) . . . . . . . .
LPP Mortgage Ltd. v. Underwood Towers Ltd. Partnership . . . . . . . . . . . . . . . . . .
Foreclosure; whether trial court properly rendered judgment of strict foreclosure;
claim that trial court lacked subject matter jurisdiction; claim that substitute
plaintiff lacked standing to foreclose commercial mortgage because it could not
produce lost mortgage note; adoption of trial court’s memorandum of decision
as proper statement of facts and applicable law on issues; claim that New England
Savings Bank v. Bedford Realty Corp. (238 Conn. 745) has been overruled sub
silentio or, in alternative, was wrongly decided.
Marco v. Starr Indemnity & Liability Co. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Breach of contract; duty to defend; law of case doctrine; claim that trial court erred
in ordering court trial on matter of insurer’s duty to defend following denial of
summary judgment on same issue; claim that trial court improperly deprived
plaintiff of right to jury trial on duty to defend issue; claim that trial judge should
have recused himself to avoid appearance of impropriety due to his involvement
in pretrial settlement negotiations.
Mirlis v. Yeshiva of New Haven, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure of judgment lien; whether trial court improperly determined fair market
value of property as compromise figure between conflicting appraisals from
parties.
Moulthrop v. State Board of Education. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Administrative appeal; appeal from decision by defendant revoking plaintiff’s initial
educator and professional educator certificates pursuant to statute (§ 10-145b
(i) (2)); whether there was substantial evidence to support finding that plaintiff
was directly involved in or responsible for schoolwide cheating during administration of Connecticut Mastery Test; adoption of trial court’s memorandum of
decision as proper statement of facts and applicable law on issues.
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Ortiz v. Torres-Rodriguez . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Termination of employment; recklessness; intentional infliction of emotional distress; libel; whether trial court properly granted defendant’s motion for summary
judgment; adoption of trial court’s memorandum of decision as proper statement
of relevant facts, issues and applicable law.
Reserve Realty, LLC v. BLT Reserve, LLC (See Reserve Realty, LLC v. Windemere Reserve,
LLC) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Reserve Realty, LLC v. Windemere Reserve, LLC . . . . . . . . . . . . . . . . . . . . . . . .
Breach of contract; anticipatory breach; whether listing agreements complied with
provision of commercial real estate statute (§ 20-325a) governing duration of
broker’s authority to act as exclusive listing agent; whether buyer’s agreement
or listing agreements were ambiguous as to duration intended by parties; whether
trial court erred in concluding that it was not inequitable to deny recovery
to plaintiffs.
Schott v. Schott . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; motion to modify alimony; claim that, pursuant to plain
language of separation agreement, trial court was obligated to terminate defendant’s alimony obligation in light of evidence of plaintiff’s cohabitation; whether
trial court’s application of provision of statute (§ 46b-86 (a)) governing substantial change in circumstances, instead of § 46b-86 (b), governing cohabitation,
was error.
Small v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . .
Smith v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . .
State v. Arnold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Motion to correct illegal sentence; claim that defendant’s right to due process was
violated because sentencing court relied on materially inaccurate information
at his sentencing; whether defendant’s claim was reviewable under State v. Golding (213 Conn. 233); inadequate record for review.
State v. Coltherst . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Motion to correct illegal sentence; whether trial court properly dismissed motion to
correct illegal sentence; whether defendant was entitled to resentencing because
trial court imposed effective life sentence without having first considered defendant’s age and hallmark characteristics of youth; claim that sentencing proceeding
was merely academic exercise that contravened intent of legislature in eliminating availability of capital felony for juvenile defendants; claim that State v.
Delgado (323 Conn. 801) was inapplicable because it could be presumed that
sentencing court knew defendant previously had been sentenced to life imprisonment without possibility of release.
State v. Lanier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Burglary in second degree; whether trial court impermissibly infringed on defendant’s constitutional rights to confrontation and to present defense; whether trial
court abused its discretion in limiting cross-examination of victim; unpreserved
claim that trial court’s jury instruction on burglary in second degree misled jury
because court did not define terms ‘‘physical threat’’ and ‘‘imminent’’ as elements
of underlying crime of threatening in second degree; whether defendant implicitly
waived right to challenge jury instructions under State v. Kitchens (299 Conn.
447); claim that state failed to provide adequate record to show defendant waived
instructional claim; claim that trial court committed plain error in jury charge
relating to threatening in second degree.
State v. Massaro . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Sale of narcotics; whether trial court abused its discretion in determining that
defense counsel violated rule of practice (§ 40-15) and imposing sanction as
result of that violation; whether trial court abused its discretion in permitting
state to go beyond scope of direct examination in cross-examining witness,
converting witness into expert witness; claim that defendant’s due process right
to fair trial was violated as result of prosecutorial impropriety.
State v. Sinchak . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Murder; kidnapping in first degree; motion to correct illegal sentence; claim that
sentence violated defendant’s right to due process guaranteed by fourteenth
amendment to United States constitution; whether sentence gave rise to inference
of vindictiveness that required explicit statement from judge at time of sentencing
that sentence was not being imposed as punishment for defendant’s refusal to
forgo trial and accept plea deal.
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Tarasco v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . .
Towing & Recovery Professionals of Connecticut, Inc. v. Dept. of Motor Vehicles . . . .
Administrative appeal; petition pursuant to statute (§ 14-66) for revision of rates
for nonconsensual towing and storage services; claim that final decision of Commissioner of Motor Vehicles was not supported by substantial evidence in record;
whether commissioner’s balancing of relevant statutory and regulatory factors
was within commissioner’s discretion; whether commissioner’s exercise of that
discretion was unreasonable, arbitrary or illegal.
Turner v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . .
U.S. Bank National Assn. v. Poole (Memorandum Decision) . . . . . . . . . . . . . . . . .
Veneziano v. Veneziano . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; motion to open judgment; claim that trial court abused its
discretion in quashing certain subpoenas; whether active civil matter was pending that would have permitted defendant to subpoena witnesses in connection
with motion to open; claim that trial court erred in finding that defendant failed
to establish probable cause that dissolution judgment was procured through fraud
or mutual mistake; whether record was adequate to make determination regarding what evidence demonstrated about issue of probable cause.
Vere C. v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . .
Zachs v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; whether habeas court correctly denied claim of ineffective assistance
of counsel; whether petitioner established that there was no tactical justification
for counsel’s defense strategy; claim that it was unreasonable for counsel to
present defense that was inconsistent with petitioner’s testimony at trial; whether
habeas court erred in concluding that petitioner procedurally defaulted on and
waived claim that trial counsel had conflict of interest; whether claim that trial
counsel had conflict of interest could not be procedurally defaulted because record
was inadequate to raise it on direct appeal; claim that petitioner’s waiver of
counsel’s conflict of interest was premised on cross-examination of rebuttal witnesses actually occurring; whether habeas court correctly determined that petitioner procedurally defaulted on conflict of interest claim pursuant to United
States v. Cronic (466 U.S. 648); claim that prejudice against petitioner should
have been presumed under Cronic because of counsel’s conflict of interest; whether
habeas court improperly declined to consider aggregate effect of trial court’s
alleged errors.
Zealand v. Balber . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Partition of real property; whether trial court abused its discretion in determining
parties’ respective interests in real property; whether trial court abused its discretion in precluding evidence plaintiff sought to offer regarding nonmonetary
contributions to defendant and children; claim that trial court exceeded its authority under statute (§ 52-500 (a)) governing partitions of real property by sale;
claim that trial court’s conclusion that sale of real property was necessary undermined and was inconsistent with its conclusion that sale would not promote
parties’ interests; whether trial court abused its equitable discretion in awarding
plaintiff $25,000 as just compensation pursuant to § 52-500 (a).
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CASES ARGUED AND DETERMINED

IN THE

APPELLATE COURT
OF THE

STATE OF CONNECTICUT

STATE OF CONNECTICUT v.
AHMAAD JAMAL LANE
(AC 40185)
Elgo, Cradle and DiPentima, Js.
Syllabus
Convicted of the crime of assault in the first degree in connection with an
incident in which he struck the victim in the head with a chair during
a confrontation, the defendant appealed to this court. Before the start
of trial, the trial court denied the defendant’s motion to disqualify the
judicial authority on the basis that the trial judge, while serving as a
prosecutor, might have been involved with pretrial proceedings in one
of his prior criminal cases and, thus, appeared to lack impartiality. The
court also denied in part the defendant’s motion to exclude from evidence certain photographs of the victim’s injuries on the basis that they
were irrelevant and unduly prejudicial. Held:
1. The trial court did not abuse its discretion in denying the defendant’s
motion to disqualify the trial judge: the defendant made no claim of
actual bias, and his claim that a reasonable person would question
the impartiality of the judge because she had served as a supervising
prosecutor in the Office of the State’s Attorney in the judicial district
of Waterbury at the time of pretrial criminal proceedings that were
conducted there against him was unavailing, as the judge had a limited
role, if any, in the previous criminal proceedings and was not working
in her supervisory prosecutorial role when the defendant was convicted
in the previous case, twelve years had elapsed between the previous
proceedings and the current criminal case, and knowledge of the defendant’s conviction in the previous case was available to any trial judge;
moreover, this court declined to establish a bright-line rule requiring
recusal of a judicial authority when there is an appearance of partiality
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but an absence of actual partiality, as our Supreme Court already established a rule in State v. Milner (325 Conn. 1) requiring recusal in cases
in which a reasonable person would question a judge’s impartiality on
the basis of all of the circumstances.
2. The trial court did not abuse its discretion in denying the defendant’s
motion to exclude from evidence certain challenged photographs, which
showed sutured wounds to the victim’s face and head: the photographs
indicated the severity of the injuries and, thus, were relevant to the
state’s burden of proof of establishing that the defendant intended to
cause serious physical injury, and they corroborated testimony from
witnesses regarding the underlying confrontation and the victim’s injuries; moreover, although the photographs depicted graphic injuries, the
surgical site shown was clean rather than unnecessarily gory, and the
court properly determined that the probative value of the depiction of
serious injuries outweighed the prejudicial impact caused by the number
of stitches shown.
Argued May 17—officially released July 20, 2021
Procedural History

Substitute two part information charging the defendant, in the first part, with the crime of assault in the first
degree, and, in the second part, with being a persistent
dangerous felony offender, brought to the Superior
Court in the judicial district of New Britain, geographical area number fifteen, where the court, Keegan, J.,
denied in part the defendant’s motion to exclude certain
evidence; thereafter, the court, D’Addabbo, J., denied
the defendant’s motion to disqualify the judicial authority; subsequently, the first part of the information was
tried to the jury before Keegan, J.; verdict of guilty;
thereafter, the defendant was presented to the court,
Keegan, J., on a plea of guilty to the second part of the
information, and the court rendered judgment in accordance with the verdict and the plea, from which the
defendant appealed to this court. Affirmed.
Robert L. O’Brien, with whom, on the brief, was
Christopher Y. Duby, for the appellant (defendant).
Samantha Oden, deputy assistant state’s attorney, with
whom, on the brief, were Brian W. Preleski, state’s
attorney, Thadius L. Bochain, deputy assistant state’s
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attorney, and David Clifton, assistant state’s attorney,
for the appellee (state).
Opinion

DiPENTIMA, J. The defendant, Ahmaad Jamal Lane,
appeals from the judgment of conviction, rendered after
a jury trial, of assault in the first degree in violation
of General Statutes § 53a-59 (a) (1). On appeal, the
defendant claims that the court abused its discretion
by (1) denying his motion for disqualification of the
trial court judge and (2) admitting into evidence two
photographs of the victim’s injuries. We disagree, and,
accordingly, affirm the judgment of the trial court.
On the basis of the evidence presented at trial, the jury
reasonably could have found the following facts. On
September 4, 2014, at approximately 3 a.m., the defendant arrived at the home of John Fusco in New Britain.
Fusco was playing cards with his daughter, Tessa
Fusco, and the victim, Keven Tischofer. Tischofer was
seated at the kitchen table, and when the defendant
arrived, Tischofer asked the defendant for money for
work he had performed on the defendant’s vehicle. The
defendant complained about Tischofer’s work, to which
Tischofer responded: ‘‘At least you have brakes. The
car did not have any brakes when I got it.’’ The defendant then picked up a chair and struck the right side
of Tischofer’s head.1 The defendant then hit Tischofer at
least one more time with the chair. Tischofer sustained
injuries to his arm, two skull fractures, and an epidural
hematoma, and he subsequently underwent emergency
neurosurgery at the Hospital of Central Connecticut.
Immediately after the incident, the defendant left the
house and drove away. Twenty minutes later, he
attempted to return to the house but left after seeing
1
At trial, the defendant raised a claim of self-defense. More specifically,
he alleged that Tischofer raised a knife during the verbal confrontation and
that he struck Tischofer with the chair in self-defense.
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the street blocked by first responders, including police
officers.
The defendant then fled to Vermont. On January 26,
2015, the defendant was arrested in Vermont and extradited to Connecticut. On November 8, 2016, by way of
a substitute long form information, he was charged with
one count of assault in the first degree in violation
of § 53a-59 (a) (1). On October 25, 2016, in a part B
information, he was charged with being a persistent
dangerous felony offender pursuant to General Statutes
§ 53a-40 (a).
The defendant made two motions that are the subjects of this appeal. First, just as the trial judge, Keegan,
J., commenced the first day of trial, the defendant
moved to disqualify her due to his concern that she
may have been involved in pretrial discovery or motions
in one of his prior criminal cases while she was a state’s
attorney in the Office of the State’s Attorney for the
judicial district of Waterbury. Judge Keegan referred
the motion to disqualify to another trial court judge,
D’Addabbo, J., who conducted a hearing and thereafter
denied the motion. Judge Keegan then presided at the
defendant’s trial.
In the second motion at issue in this appeal, the defendant sought to exclude from evidence three photographs of Tischofer’s injuries, arguing that they were
irrelevant and unduly prejudicial. After a hearing, the
court admitted two of the three photographs into evidence.
Following a jury trial, the defendant was convicted of
assault in the first degree. He subsequently pleaded
guilty to the part B information, which charged him
with being a persistent dangerous felony offender pursuant to § 53a-40 (a), resulting in a sentence enhancement.2 The defendant was sentenced to a term of
2
The part B information was based on a conviction of assault in the first
degree, in violation of § 53a-59 (a) (1), entered on September 15, 2005 in
the judicial district of Waterbury.
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twenty-five years of incarceration, ten of which are a
mandatory minimum. This appeal followed. Additional
facts will be set forth as necessary.
I
The defendant first claims that the court abused its
discretion in denying his motion for disqualification of
the trial judge because there was an appearance of a
lack of impartiality. We disagree.
The following additional facts are relevant to this
claim. Judge Keegan was a supervisory assistant state’s
attorney in the judicial district of Waterbury between
1989 and 2004. Just prior to calling in the jury on the
first day of trial, the defendant represented to the court
that Judge Keegan ‘‘may have been involved’’ in a Waterbury case involving the defendant—specifically, a bond
argument and ‘‘pretrial motion in regards to discovery
and stuff like that.’’ The defendant represented to Judge
Keegan that he was ‘‘very fearing that because you do—
your offer made with me. . . . I remember that argument that you and [my] attorney had, it was really
intense. I never forget you, and when I first was seen,
I said wait a minute, I recognize her now . . . so I’m
worried about that, so I want the record to reflect that
that’s the issue. . . . And I remember it to this very
day so I figured that’s kind of a conflict and I’m afraid
of that.’’
The defendant’s conviction in the Waterbury case
formed the basis for the part B information in the present case.3 The defendant contends that the Waterbury
proceedings that Judge Keegan may have been involved
with occurred in 2003. The defendant was tried and
convicted in 2005. Notably, Judge Keegan transferred
from the judicial district of Waterbury to the Office of
3
We refer to the pretrial motions and discovery in the defendant’s Waterbury case, which led to the conviction that formed the basis for the part B
information in the present case, as the ‘‘Waterbury proceedings.’’
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the Chief State’s Attorney in 2004, and thus was no longer
serving in Waterbury at the time of the defendant’s trial
and conviction in 2005. She did not remember anything
about the defendant or his case, although his name
was ‘‘familiar’’ to her. It is undisputed that a different
assistant state’s attorney handled the trial of the Waterbury case.4
In response to the defendant’s concerns raised on
the day of trial, the following colloquy occurred:
‘‘[The Defendant]: I’m just . . . counsel to make
sure, as much as I can with my limited understanding,
that I get a fair shake in this courtroom today. You
understand?
‘‘[Judge Keegan]: I can assure you that you are going
to have a fair shake every day that you are in front of me.
‘‘[The Defendant]: Thank you for the assurance,
Your Honor.
‘‘[Judge Keegan]: You are. There is no doubt that you
are . . . going to get a fair shake. . . .
***
‘‘[Judge Keegan]: All right? So you tell me, do you
want to go forward with me today or not?
‘‘[The Defendant]: (indiscernible) of course, yes,
(indiscernible).’’
Judge Keegan referred the motion to disqualify to
Judge D’Addabbo.5 During the hearing, the defendant
4
During the hearing on the defendant’s motion for disqualification, the
following colloquy occurred:
‘‘[Judge D’Addabbo]: And the state’s attorney that was prosecuting that
trial was not then State’s Attorney Keegan.
‘‘[Defense Counsel]: Was not.’’
5
During the defendant’s colloquy with Judge Keegan regarding his concern
about her impartiality, the following occurred:
‘‘[Judge Keegan]: Do you want another judge to hear this and decide
whether or not there’s a conflict of interest?
‘‘[The Defendant]: Yes.
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further clarified his concern regarding Judge Keegan’s
impartiality. The following colloquy took place:
‘‘[Defense Counsel]: My client feels that Judge Keegan
cannot be fair in this trial because he remembers her
as a prosecutor in Waterbury back in 2004, 2003, and
that she as the prosecutor may have been involved with
his discovery on his case and with motions, perhaps
the arraignment, bond agreement. He feels that she is
too close to that case to be able to be fair to him today
in this trial.
***
‘‘[Judge D’Addabbo]: So the issue that is being presented
is that that case was pending in Waterbury . . . and since
it was being prosecuted by the Waterbury [Office of
the State’s Attorney] . . . and since at that time State’s
Attorney Keegan was a member of that office she may
have had some involvement whether it’s arraignment or
a bond argument and discovery.
‘‘[Defense Counsel]: Correct, at pretrial motions.’’
(Emphasis added.)
In denying the defendant’s motion for disqualification,
Judge D’Addabbo determined that the defendant had
failed to present any evidence that would reasonably
call Judge Keegan’s impartiality into question. He noted
that ‘‘Judge Keegan doesn’t even recall this case and
it is a very speculative argument being made by the
defendant . . . . And the issue that the defendant
seems to be concerned [with] is the conviction which
is a record that is—by certified copy—that, I guess, he
was convicted so Judge Keegan’s knowledge if there
even was knowledge doesn’t go to anything more than
that there was a conviction.’’ Judge D’Addabbo further
concluded that, ‘‘after listening to this I just don’t believe,
‘‘[Judge Keegan]: You do. Okay, because, I can get another judge in here
. . . to hear this and make a decision as to whether or not there’s a conflict.’’
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and I’m following the rules established by the Practice
Book, that there is anything in front of this court now to
make a determination that Judge Keegan’s impartiality
would be questioned concerning this case, and so for
that reason the defendant’s request to have Judge Keegan recuse herself from this matter or be disqualified
from this case is denied.’’
On appeal, the defendant claims that the court erred
by denying his motion for disqualification. Specifically,
he argues that Judge Keegan should have been disqualified because her impartiality might reasonably be questioned as a result of her involvement in the Waterbury
proceedings. The defendant ‘‘remembers her being
present and that she was involved in pretrial motions.
. . . [T]he 2005 conviction makes this case a part B
case. So he feels that there is a strong connection
between what could happen here on sentencing and
. . . her participation in the 2003–2004 time period.’’
Other than representing to the court Judge Keegan’s
alleged involvement in pretrial proceedings, the defendant offered nothing further to support his motion.6
‘‘Appellate review of the trial court’s denial of a defendant’s motion for judicial disqualification is subject to
the abuse of discretion standard. . . . That standard
requires us to indulge every reasonable presumption in
favor of the correctness of the court’s determination.’’
6

We briefly address the reviewability of this claim. The defendant failed
to comply with Practice Book § 1-23, which requires that a motion to disqualify a judge be written and filed within ten days before trial and be accompanied by an affidavit of facts and certification by counsel. However, as our
Supreme Court has noted, ‘‘[a] number of Appellate Court cases have
reviewed claims of judicial bias despite acknowledging that the moving
party had failed to comply with the written procedures required in . . . § 123.’’ State v. Milner, 325 Conn. 1, 8, 155 A.3d 730 (2017). The court declined
to adopt a broad proposition that noncompliance with § 1-23 acts as a per
se preclusion to review of a denial of an oral motion for disqualification. See
id., 7–8. Accordingly, the defendant’s failure to comply with the procedures
required by § 1-23 does not preclude our review of this matter.
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(Internal quotation marks omitted.) State v. Crespo, 190
Conn. App. 639, 656, 211 A.3d 1027 (2019).
Our analysis begins with Practice Book § 1-22 (a), which
provides in relevant part that ‘‘[a] judicial authority shall
. . . be disqualified from acting in a matter if such
judicial authority is disqualified from acting therein pursuant to Rule 2.11 of the Code of Judicial Conduct
. . . .’’ Rule 2.11 (a) of the Code of Judicial Conduct
provides in relevant part that ‘‘[a] judge shall disqualify
himself or herself in any proceeding in which the judge’s
impartiality might reasonably be questioned, including,
but not limited to, the following circumstances: (1) The
judge has a personal bias or prejudice concerning a
party or a party’s lawyer, or personal knowledge of
facts that are in dispute in the proceeding. . . . (5) The
judge . . . (A) served as a lawyer in the matter in
controversy or was associated with a lawyer who participated substantially as a lawyer in the matter during
such association; (B) served in governmental employment and in such capacity participated personally and
substantially as a lawyer or public official concerning
the proceeding or has publicly expressed in such capacity an opinion concerning the merits of the particular
matter in controversy . . . .’’ (Emphasis added.)
As our Supreme Court has observed, ‘‘[i]n applying this
rule, [t]he reasonableness standard is an objective one.
Thus, the question is not only whether the particular judge
is, in fact, impartial but whether a reasonable person
would question the judge’s impartiality on the basis of
all the circumstances. . . . Moreover, it is well established that [e]ven in the absence of actual bias, a judge
must disqualify himself in any proceeding in which his
impartiality might reasonably be questioned, because
the appearance and the existence of impartiality are
both essential elements of a fair exercise of judicial
authority. . . . Nevertheless, because the law presumes
that duly elected or appointed judges, consistent with
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their oaths of office, will perform their duties impartially
. . . the burden rests with the party urging disqualification to show that it is warranted.’’ (Internal quotation
marks omitted.) State v. Milner, 325 Conn. 1, 12, 155 A.3d
730 (2017).
In the present case, the defendant makes no claim of
actual bias. Rather, he claims that Judge Keegan should
have been disqualified because a reasonable person
would question her impartiality because she was a
supervising attorney with the Office of the State’s Attorney in Waterbury at the time of the Waterbury proceedings. In State v. Bunker, 89 Conn. App. 605, 612, 874
A.2d 301 (2005), appeal dismissed, 280 Conn. 512, 909
A.2d 521 (2006), the defendant raised a similar claim
that the trial judge should have been recused ‘‘because
her impartiality might reasonably be questioned as a
result of having served as a supervisor in the [Office
of the State’s Attorney] . . . when he was convicted
in 1989 and as head of the [O]ffice of the [S]tate’s [A]ttorney . . . when he was convicted in 1996—the same
convictions that comprised the second part of the
state’s information.’’ On appeal, this court concluded
‘‘that the defendant has failed to demonstrate a factual
basis sufficient to support his claim of judicial disqualification on the basis of the judge’s former role as a supervisory prosecutor.’’ Id., 621. In so concluding, we found
it significant that the judge, as a supervising attorney,
had a limited role in the prior case, and that ten years
had elapsed between the judge’s prior involvement and
the case at hand. Id.
As in Bunker, Judge Keegan had a limited role, if any,
in the Waterbury proceedings, and twelve years elapsed
between the time Judge Keegan left the judicial district
of Waterbury in 2004—the last point in time she may
have been involved in the Waterbury proceedings—and
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the defendant’s trial in the present case in 2016. Moreover, Judge Keegan was no longer working in the judicial district of Waterbury when the Waterbury case went
to trial in 2005. The defendant argues that Judge Keegan
should have been disqualified on the basis of the appearance of partiality alone, because she may have been
involved in the Waterbury proceedings. Judge Keegan’s
limited role, if any, in those proceedings compels our
conclusion that the trial court did not abuse its discretion in denying the motion for disqualification. See id.,
621–22. Furthermore, as Judge D’Addabbo noted, the
part B information in the present case is based solely
on the defendant’s conviction in the Waterbury case,
and any judge in Judge Keegan’s position in the present
case would have knowledge of that record. Accordingly,
the defendant did not meet his burden to show that
disqualification was warranted.
In addition, the defendant asks this court to establish
a bright-line rule requiring recusal when there is an appearance of partiality, in the absence of any actual partiality,
on the basis of policy interests in maintaining the
appearance of judicial impartiality. Our rules of practice, however, plainly require judges to recuse themselves whenever a person, under the totality of the
circumstances, might reasonably question a judge’s
impartiality. Our Supreme Court articulated such a rule
in State v. Milner, supra, 325 Conn. 12, requiring recusal
in cases in which no actual partiality exists, but where
‘‘a reasonable person would question the judge’s impartiality on the basis of all the circumstances.’’ (Internal
quotation marks omitted.) That rule sufficiently
addresses the defendant’s policy concerns. Furthermore, our Supreme Court has noted, and consistently
applied, the standard that ‘‘each case of alleged judicial
impropriety must be evaluated on its own facts . . . .’’
Abington Ltd. Partnership v. Heublein, 246 Conn. 815,
826, 717 A.2d 1232 (1998). Finally, the court in Bunker
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considered the ‘‘practical realities of prosecutors in
busy . . . courts’’ when concluding that the impartiality of the judge could not reasonably be questioned on
the basis of her prior role as a prosecutor. State v.
Bunker, supra, 89 Conn. App. 621. Accordingly, we
decline to revisit the precedent set by our Supreme
Court in Milner.
On our review of the record before us, we conclude
that Judge D’Addabbo did not abuse his discretion in
denying the motion to disqualify Judge Keegan. Accordingly, the defendant’s first claim fails.
II
The defendant next claims that the court abused its
discretion in admitting into evidence two photographs
of Tischofer’s injuries. Specifically, the defendant
claims that the photographs were (1) irrelevant and (2)
unduly prejudicial. We disagree.
The following additional facts are relevant to this
claim. On November 21, 2016, the court held a pretrial
hearing, during which the defendant objected to three
photographs of Tischofer’s injuries that the state intended
to proffer at trial. The first photograph depicted Tischofer’s face with a black eye and a small portion of a surgical
wound. The second photograph depicted Tischofer’s
forehead, which included part of a surgical wound. The
third photograph depicted a full surgical wound on
Tischofer’s head. The defendant argued that the photographs should be excluded because ‘‘the injury was
severe, but these fifty-six or fifty-eight stitches are really
gory. They don’t depict the injury that he received. That
it’s just showing the surgery that was necessary to repair
the internal hemorrhaging. . . . [I]f the jury saw this
they would immediately be impacted . . . . I mean it’s
really serious looking . . . . This would be highly prejudicial I believe.’’ The state contended that the photographs were admissible to show ‘‘how extensive this
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injury was . . . .’’ Furthermore, the state argued that
‘‘the photos, because it’s after the procedure, are . . .
less gory . . . you got a clean photo of someone in the
stages of recovery rather than some blood and gore
. . . .’’
After hearing from the parties, the court concluded
that the first and third photographs were admissible,
but it excluded the second photograph in order to limit
‘‘repetitiveness.’’ As the court explained: ‘‘You know
you have to weigh the state’s burden of proof and their
right to present their evidence versus unnecessarily
gory photos or cumulative evidence. I think, number
one, clearly that is admissible, and your objection to
the head . . . picture is overruled. It does show evidence of what the state alleges is the result of the
assault. With respect to number two and number three,
the court finds them somewhat . . . I think number
two I’m going to grant the motion on number [two],
however, as to number three, your motion is overruled
and that will be admissible. The state does have to
prove serious physical injury, and this photograph is
demonstrative of what the witness’ testimony is going
to be. It will aid the jury in understanding what that
doctor had to do, which goes to serious physical injury,
and the court does not find it unnecessarily gory, it is
rather clean, so I’m going to keep two out just for
its repetitive nature, numbers one and three will be
permitted to be shown to the jury during the state’s
[case-in-chief].’’
During trial, the first and third photographs were
entered into evidence through the direct examination of
Tischofer. He explained that the photographs were
taken approximately one week after he was released
from the hospital, and he described what the photographs
depicted. Ahmed Kahn, Chief of the Division of Neurosurgery at the Hospital of Central Connecticut, who performed emergency surgery on Tischofer, also testified
about the injuries and surgical procedures performed.
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As a preliminary matter, we set forth the applicable
standard of review. ‘‘Our standard of review for evidentiary matters allows the trial court great leeway in deciding the admissibility of evidence. The trial court has
wide discretion in its rulings on evidence and its rulings
will be reversed only if the court has abused its discretion or an injustice appears to have been done. . . .
The exercise of such discretion is not to be disturbed
unless it has been abused or the error is clear and
involves a misconception of the law.’’ (Internal quotation marks omitted.) State v. Osbourne, 162 Conn. App.
364, 369–70, 131 A.3d 277 (2016). In addition, ‘‘[e]very
reasonable presumption should be made in favor of the
correctness of the court’s ruling in determining whether
there has been an abuse of discretion.’’ (Internal quotation marks omitted.) Id., 370.
The defendant first claims that the photographs were
irrelevant. Section 4-1 of the Connecticut Code of Evidence provides that ‘‘ ‘[r]elevant evidence’ means evidence having any tendency to make the existence of
any fact that is material to the determination of the
proceeding more probable or less probable than it
would be without the evidence.’’ This court has noted
that ‘‘[e]vidence is relevant if it has any tendency to
make the existence of any fact that is material to the
determination of the proceeding more probable or less
probable than it would be without the evidence. . . .
Relevant evidence is evidence that has a logical tendency to aid the trier in the determination of an issue.
. . . One fact is relevant to another if in the common
course of events the existence of one, alone or with
other facts, renders the existence of the other either
more certain or more probable. . . . Evidence is not
rendered inadmissible because it is not conclusive. All
that is required is that the evidence tend to support a
relevant fact even to a slight degree, [as] long as it is
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not prejudicial . . . .’’ (Internal quotation marks omitted.) State v. Osbourne, supra, 162 Conn. App. 370. ‘‘In
determining whether photographic evidence is admissible, the appropriate test is relevancy, not necessity.’’
State v. Kelly, 256 Conn. 23, 65, 770 A.2d 908 (2001).
At trial, the state bore the burden of proving beyond
a reasonable doubt that the defendant intended to cause
serious physical injury in violation of § 53a-59 (a) (1).
‘‘ ‘Serious physical injury’ ’’ is defined as that which
‘‘creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or
serious loss or impairment of the function of any bodily
organ . . . .’’ General Statutes § 53a-3 (4). The two photographs that were admitted into evidence show a black
eye and extensive surgical wounds, which are indicative
of the severity of the injuries. Those photographs, and
in particular the photograph of the surgical wounds
showing the necessity of invasive neurosurgery, have
a tendency to prove that the injuries were severe enough
to constitute a serious physical injury. The photographs
also would have probative value to show intent, another
element of the state’s burden. ‘‘Intent to cause death
or serious physical injury may be inferred from the . . .
type of wound inflicted . . . . The extent and severity
of injuries often are used as indirect proof of intent.’’
(Citation omitted; internal quotation marks omitted.)
State v. Best,
Conn.
,
,
A.3d
(2020).
Lastly, the photographs were relevant, as they corroborated the testimony of the witnesses about the events
that transpired and Tischofer’s subsequent injuries. The
challenged photographs tend to make the existence of
multiple material facts, including serious physical injury
and the intent of the defendant, more probable. Accordingly, we conclude that the trial court did not abuse its
discretion in finding the photographs to be relevant.
We next address whether the trial court properly
concluded that the photographs were not unduly prejudicial. Section 4-3 of the Connecticut Code of Evidence
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precludes evidence if its probative value is outweighed
by the danger of unfair prejudice. As our Supreme Court
has observed, ‘‘[a] potentially inflammatory photograph
may be admitted if the court, in its discretion, determines that the probative value of the photograph outweighs the prejudicial effect it might have on the jury.’’
(Internal quotation marks omitted.) State v. Best, supra,
Conn.
. ‘‘[P]hotographs [that] have a reasonable
tendency to prove or disprove a material fact in issue
or shed some light upon some material inquiry are not
rendered inadmissible simply because they may be
characterized as gruesome.’’ (Internal quotation marks
omitted.) Id.,
. ‘‘The question is not solely whether
the evidence is gruesome, disturbing or otherwise inherently prejudicial but whether its prejudicial nature is
undue or unfair, a question that requires the trial court
to undertake the relativistic assessment of probative
value versus prejudicial effect . . . .’’ (Internal quotation marks omitted.) Id.,
.
The defendant contends that the photographs of the
injuries are unduly prejudicial because they are ‘‘gory’’
and would ‘‘really impact the jury.’’ As the court noted
in Best, even gruesome photographs are admissible if
they tend to prove or disprove a material fact. The trial
court in the present case noted that it did ‘‘not find [the
photograph of the surgical wound] unnecessarily gory,
it is rather clean . . . .’’ The photographs depict clean
surgical wounds one week after Tischofer was released
from the hospital, as opposed to fresh, uncleaned, and
untreated wounds.
The defendant pointed to the number of stitches as
evidence of the photographs’ ‘‘gory’’ characteristics.
The sheer number of stitches alone, however, is not
enough to render the photographs unduly prejudicial.
The photographs are not rendered inadmissible simply
because they may be characterized as gruesome.
Whether any resulting prejudice was undue or unfair
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was appropriately considered by the trial court. Here,
the court determined that the probative value of the photographs, depicting the seriousness of the injuries sustained by the victim, outweighed the prejudicial impact.
Accordingly, we conclude that the court did not abuse
its discretion in denying, in part, the motion to exclude
the challenged photographs.
The judgment is affirmed.
In this opinion the other judges concurred.

JOSHUA CRUZ v. COMMISSIONER
OF CORRECTION
(AC 43961)
Bright, C. J., and Prescott and Lavine, Js.
Syllabus
The petitioner, who had been convicted on a plea of guilty to the crime of
murder, sought a writ of habeas corpus, claiming that his counsel provided ineffective assistance. At the time of his plea, the trial court found
that it was made voluntarily and informed the petitioner that, pursuant
to his agreement with the state, he would be sentenced to a period of
twenty-five to forty-two years of incarceration. Prior to his sentencing
hearing, the petitioner filed a letter with the trial court seeking to withdraw his guilty plea, indicating that his attorney, G, had coerced him
into pleading guilty and that he thought he was doing so to a charge of
manslaughter rather than to murder. The trial court then appointed a
new attorney, P, to represent the petitioner and P filed a motion to
withdraw the petitioner’s guilty plea. The petitioner withdrew that
motion at his sentencing hearing and the trial court sentenced him to
thirty-eight years of incarceration. The petitioner subsequently filed a
petition for a writ of habeas corpus, claiming that, during plea negotiations, G misadvised him as to the negotiated plea agreement and his
sentence exposure, failed to make a thorough investigation of the facts,
failed to consult with him adequately before his guilty plea, and failed
to present favorable information to the trial court. Additionally, the
petitioner claimed that, during his sentencing hearing, P failed to present
mitigating evidence and failed to advocate zealously to secure the lowest
sentence contemplated by the plea agreement. Following an evidentiary
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hearing, the habeas court rendered judgment denying the habeas petition, and the petitioner, on the granting of certification, appealed to this
court. Held:
1. The habeas court did not err in concluding that the petitioner had failed to
prove that he was prejudiced by G’s allegedly inadequate representation
during plea negotiations because the petitioner did not demonstrate
that there was a reasonable probability that he would not have pleaded
guilty and, instead, would have gone to trial but for G’s allegedly deficient
performance: the petitioner’s ability to prove prejudice was undermined
by the fact that he was appointed alternate counsel, P, who, after
reviewing his entire file with him, advised the petitioner to accept the
plea bargain and forgo trial, and, as a result, the petitioner decided to
withdraw his motion to withdraw his plea and proceeded with his guilty
plea; moreover, the probability of the petitioner’s conviction at trial was
high, as the state’s case against him was unusually strong and included
video surveillance of the incident, the statements of multiple eyewitnesses, and evidence of the petitioner’s DNA on the murder weapon;
furthermore, no evidence was presented that indicated that a lesser
sentence would have been available, but for G’s allegedly deficient
performance.
2. The habeas court did not err in concluding that the petitioner failed to
prove his claim of ineffective assistance with respect to P’s representation during the sentencing proceedings: the petitioner was not entitled
to a presumption of prejudice pursuant to United States v. Cronic (466
U.S. 648) and Davis v. Commissioner of Correction (319 Conn. 548)
because P advocated on his behalf at the sentencing hearing by presenting mitigation evidence, including the petitioner’s remorse, his difficult
upbringing, his positive work history, and his lack of prior involvement
with the criminal justice system, and by requesting a sentence that was
less than the petitioner’s maximum exposure, even though he did not
request the minimum sentence for strategic purposes; moreover, the
petitioner failed to prove that he was prejudiced by P’s allegedly inadequate representation because he failed to present any evidence indicating
that the trial court would have given him a lesser sentence if mitigation
evidence relating to the petitioner’s mental health or other additional
evidence was presented at the sentencing hearing and, given the strength
of the state’s case, the seriousness of the crime, and the trial court’s
awareness of the pertinent mitigation evidence, there was not a reasonable probability that, but for any deficient performance by P, the petitioner would have received a lesser sentence.
Argued April 8—officially released July 20, 2021
Procedural History

Amended petition for a writ of habeas corpus, brought
to the Superior Court in the judicial district of Tolland
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and tried to the court, Bhatt, J.; judgment denying the
petition, from which the petitioner, on the granting of
certification, appealed to this court. Affirmed.
Deborah G. Stevenson, assigned counsel, for the
appellant (petitioner).
Erika L. Brookman, senior assistant state’s attorney,
with whom, on the brief, were Patrick J. Griffin, state’s
attorney, and Craig Nowak, senior assistant state’s
attorney, for the appellee (respondent).
Opinion

LAVINE, J. The petitioner, Joshua Cruz, appeals, following the granting of his petition for certification to
appeal, from the judgment of the habeas court denying
his petition for a writ of habeas corpus. On appeal, the
petitioner claims that the court erred by concluding
that (1) Attorney William Gerace’s allegedly deficient
representation during plea negotiations was not prejudicial, and (2) Attorney Dean Popkin did not render ineffective assistance with respect to the petitioner’s sentencing proceeding. We affirm the judgment of the
habeas court.
The following facts and procedural history are relevant to our resolution of the petitioner’s claims. On
December 18, 2012, the petitioner pleaded guilty before
the court, Clifford, J., to murder in violation of General
Statutes § 53a-54a (a).1 The charge stemmed from an
incident that occurred in New Haven on August 14,
2010, during which the petitioner shot and killed the
victim, Javier Cosme, in a parking lot following an altercation at a nightclub. The court canvassed the petitioner
1
The state also charged the petitioner with carrying a pistol without a
permit in violation of General Statutes § 29-35 and possession of a controlled
substance in violation of General Statutes (Rev. to 2009) § 21a-279 (c).
Following the petitioner’s plea of guilty, the state entered a nolle prosequi
as to these charges.
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and found that his plea was made voluntarily and
‘‘understandably’’ with the assistance of competent
counsel. In exchange for his plea of guilty, the court,
pursuant to an agreement between the state and the
petitioner, informed the petitioner that it would sentence him to between twenty-five and forty-two years
of incarceration, with the opportunity to argue for less
than the maximum of forty-two years.
Prior to the sentencing hearing, the petitioner filed
a letter with the court seeking to withdraw his guilty
plea. In his letter, the petitioner alleged that Attorney
Gerace had coerced him to plead guilty and that he had
been under the impression that he was pleading guilty
to manslaughter rather than to murder. On February
22, 2013, the court held a hearing at which it continued
the petitioner’s sentencing until the petitioner secured a
new attorney to represent him. Subsequently, Attorney
Popkin was appointed to represent the petitioner. On
April 11, 2013, Attorney Popkin filed a motion to withdraw the petitioner’s guilty plea.
On May 30, 2013, the court held the sentencing hearing. During the hearing, the petitioner withdrew his
motion to withdraw his guilty plea. The court then sentenced the petitioner to thirty-eight years of incarceration.
The petitioner subsequently filed a petition for a writ
of habeas corpus. In his amended petition, the petitioner
alleged that Attorney Gerace provided ineffective assistance during the plea negotiations by (1) misadvising
him as to the negotiated plea agreement and his sentence exposure, (2) failing to make a thorough investigation of the facts, (3) failing to consult adequately with
him prior to his guilty plea, and (4) failing to present
favorable information to the state and the court. The
petitioner further alleged that Attorney Popkin provided
him with ineffective assistance during sentencing by
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(1) failing to present any mitigating evidence to the
court prior to sentencing and (2) failing to advocate
zealously for him to secure the lowest sentence contemplated by the plea agreement. The habeas court, Bhatt,
J., denied the habeas petition. The court concluded that
the petitioner had failed to prove that he was prejudiced
by Attorney Gerace’s performance and that he had
failed to prove both deficient performance and prejudice regarding Attorney Popkin’s representation. The
petitioner filed a petition for certification to appeal,
which the court granted, and this appeal followed. Additional facts will be set forth as necessary.
I
The petitioner’s first claim is that the habeas court
erred in concluding that he was not prejudiced by Attorney Gerace’s allegedly inadequate representation of him
during plea negotiations. We disagree.
The following additional procedural history is relevant to our review. During the habeas trial, the petitioner
testified as to the following. On December 5, 2012, Attorney Gerace told him that the state had offered the petitioner a plea bargain for forty-five years, and he advised
the petitioner not to take it because ‘‘it was too much
time . . . .’’ Two individuals from Attorney Gerace’s
office subsequently visited the petitioner in prison and
indicated that there was an offer to resolve the case
with a plea for manslaughter for a term of forty years
of incarceration. They did not, however, review police
reports with the petitioner or discuss any defenses with
him. Attorney Gerace later spoke with the petitioner
over the phone and told him that he needed to make
a decision with respect to the offer before the December
18, 2013 court date and that the state had reduced his
charge to manslaughter. On December 18, 2013, the
petitioner met with Attorney Gerace at the courthouse.
During the meeting, Attorney Gerace was ‘‘aggressive’’
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with the petitioner, yelled at him, ‘‘you did it; they’ve got
you on video; you have to plead guilty,’’ and stated that
the only way forward was to ‘‘take the charges away
from the prosecutor and put it in the hands of the judge
and just say yes to all the questions.’’ Following his
guilty plea, the petitioner tried to contact Attorney Gerace a number of times to discuss his plea because he
thought that he would be pleading guilty to manslaughter rather than murder. After he failed to reach Attorney
Gerace, the petitioner wrote a letter to the court asking
to withdraw his plea and filed a grievance complaint
against Attorney Gerace.
Thereafter, Attorney Popkin was appointed to represent the petitioner. He visited the petitioner several times
to discuss his motion to withdraw his guilty plea. Attorney
Popkin told him that he was ‘‘not going to win the motion
because [the petitioner] had answered yes to all of the
judge’s questions.’’ He also told the petitioner that he
would lose if he went to trial. As a result, the petitioner
agreed to withdraw his motion to withdraw his plea.
At the habeas trial, Attorney Popkin testified that he had
advised the petitioner that the charge of murder carried
a mandatory minimum sentence of twenty-five years of
incarceration and that he also had discussed the petitioner’s case with him generally, including possible defenses.
He further testified that he told the petitioner that, if he
withdrew his guilty plea, the petitioner would be facing
a murder charge and a trial and that Attorney Popkin
‘‘thought it highly likely that he would be found guilty,
and that he would receive a sentence of significantly
longer than what he would get in pursuing the plea bargain.’’ As a result, Attorney Popkin recommended that the
petitioner withdraw his motion to withdraw his guilty plea.
The prosecutor, Michael Pepper, also testified at the
petitioner’s habeas trial. He testified that he decided to
charge the petitioner with murder after reviewing videos
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of the incident, police reports, and statements from a
number of witnesses. He never contemplated reducing
the charge to manslaughter because the state’s case ‘‘was
remarkably strong’’ and the probability of conviction was
‘‘pretty high . . . .’’ As a result of the nature of the charges
against the petitioner, he faced up to seventy years of
incarceration if found guilty.
On January 6, 2020, the habeas court issued its memorandum of decision. With respect to the petitioner’s ineffective assistance of counsel claim against Attorney Gerace, the court addressed only the prejudice prong of the
test set forth in Strickland v. Washington, 466 U.S. 668,
687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), and assumed,
without deciding, that the deficient performance prong
had been satisfied. The court concluded that the petitioner
had failed to prove that he was prejudiced by any claimed
deficient performance because he could not prove that,
but for Attorney Gerace’s allegedly deficient performance,
he would have rejected the plea bargain and proceeded
to trial. The court reasoned that the petitioner’s ability to
prove prejudice was ‘‘critically undermined by the fact
that he did seek to withdraw his plea, was appointed
alternate counsel who reviewed the entire file with the
petitioner and provided him with the same advice—that
he should accept the offer and not risk a trial—and then,
based on that advice, the petitioner did indeed continue
with his plea of guilty and eschewed a trial.’’ The habeas
court further noted that the evidence against the petitioner
was overwhelming, as ‘‘at least three witnesses [had] identified him as the shooter, his DNA was on the murder
weapon and the victim was shot five times at close range.’’2
Moreover, as to the petitioner’s allegation that Attorney
Gerace failed to present favorable information to the state
and the court during plea negotiations in an effort to
obtain a lesser charge or sentence, the court found that
2
We note also that grainy videos of the incident, which indistinctly show
the shooting, were entered into evidence.
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the petitioner could not prove prejudice. The court found
that it was clear that the state was never going to reduce
the charge to manslaughter and that the petitioner had
failed to prove that a lesser sentence for the murder
charge would have been available. Accordingly, the court
concluded that the petitioner had failed to prove that he
was prejudiced by any allegedly deficient performance of
Attorney Gerace.
‘‘[T]he governing legal principles in cases involving
claims of ineffective assistance of counsel arising in connection with guilty pleas are set forth in Strickland [v.
Washington, supra, 466 U.S. 668] and Hill [v. Lockhart,
474 U.S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985)].
[According to] Strickland, [an ineffective assistance of
counsel] claim must be supported by evidence establishing that (1) counsel’s representation fell below an objective standard of reasonableness, and (2) counsel’s deficient performance prejudiced the defense because there
was a reasonable probability that the outcome of the
proceedings would have been different had it not been
for the deficient performance. . . . Under . . . Hill
. . . which . . . modified the prejudice prong of the
Strickland test for claims of ineffective assistance when
the conviction resulted from a guilty plea, the evidence
must demonstrate that there is a reasonable probability
that, but for counsel’s errors, [the petitioner] would not
have pleaded guilty and would have insisted on going to
trial. . . . In its analysis, a reviewing court may look to
the performance prong or to the prejudice prong, and the
petitioner’s failure to prove either is fatal to a habeas
petition.’’ (Emphasis in original; internal quotation marks
omitted.) Colon v. Commissioner of Correction, 179
Conn. App. 30, 35–36, 177 A.3d 1162 (2017), cert. denied,
328 Conn. 907, 178 A.3d 390 (2018).
‘‘The habeas judge, as the trier of facts, is the sole arbiter
of the credibility of witnesses and the weight to be given
to their testimony. . . . [T]his court cannot disturb the
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underlying facts found by the habeas court unless they
are clearly erroneous . . . . The application of the
habeas court’s factual findings to the pertinent legal
standard, however, presents a mixed question of law
and fact, which is subject to plenary review. . . .
‘‘In evaluating the prejudice prong and the credibility
of the petitioner’s assertion that he would have insisted
on going to trial but for [counsel’s] deficient performance, it is appropriate for the habeas court to consider
whether a decision to reject a plea offer, under the
circumstances presented, would have been rational.
. . . Additionally, a petitioner’s assertion after he has
accepted a plea that he would have insisted on going
to trial suffers from obvious credibility problems . . . .
In evaluating the credibility of such an assertion, the
strength of the state’s case is often the best evidence
of whether a defendant in fact would have changed his
plea and insisted on going to trial . . . . Likewise, the
credibility of the petitioner’s after the fact insistence
that he would have gone to trial should be assessed in
light of the likely risks that pursuing that course would
have entailed.’’ (Citations omitted; internal quotation
marks omitted.) Lebron v. Commissioner of Correction, 204 Conn. App. 44, 51–52, 250 A.3d 44, cert. denied,
336 Conn. 948, 250 A.3d 695 (2021).
As a preliminary matter, although the court assumed
that Attorney Gerace performed deficiently for purposes of its analysis, it never suggested, much less concluded, that he performed deficiently. ‘‘[A] court need
not determine whether counsel’s performance was deficient before examining the prejudice suffered by the
[petitioner] as a result of the alleged deficiencies. . . .
If it is easier to dispose of an ineffectiveness claim on
the ground of lack of sufficient prejudice . . . that
course should be followed.’’ Strickland v. Washington,
supra, 466 U.S. 697. It is apparent that this is the course
the habeas court followed. Thus, to the extent that the
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petitioner asserts that the court actually found that
Attorney Gerace’s performance was deficient, he is simply wrong.
We conclude that the habeas court’s finding that the
petitioner had failed to prove that there was a reasonable probability that he would not have pleaded guilty
and would have insisted on going to trial but for Attorney Gerace’s allegedly deficient performance was not
clearly erroneous. Although the petitioner testified that
he would have gone to trial but for Attorney Gerace’s
advice, the habeas court, as the sole arbiter of the credibility of witnesses and the weight to be given to their
testimony, was entitled to reject his testimony in light
of the other evidence presented during trial. See Lebron
v. Commissioner of Correction, supra, 204 Conn. App.
51. As the court observed in its memorandum of decision, the petitioner’s ability to prove prejudice was critically undermined by the facts that he was appointed
alternate counsel, he reviewed his entire file with his
new counsel, his new counsel advised him to accept
the plea bargain and forgo a trial, and, as a result of this
advice, the petitioner decided to withdraw his motion
to withdraw his plea and proceeded with his guilty plea.
The state also had an unusually strong case against
the petitioner. There was video surveillance footage
depicting both the incident itself and the fight at the
nightclub that preceded the incident, witnesses gave
statements indicating that they saw the petitioner shoot
the victim, and the petitioner’s DNA was found on the
murder weapon. The petitioner himself did not even
dispute that he shot the victim; he asserted only that
he did not intend to kill him. Consequently, there was
sufficient reason for the court not to credit the petitioner’s testimony that he would not have pleaded guilty
and, instead, would have gone to trial if properly advised
by Attorney Gerace. As a result, the court’s finding that

July 20, 2021

CONNECTICUT LAW JOURNAL

206 Conn. App. 17

JULY, 2021

Page 147A

27

Cruz v. Commissioner of Correction

the petitioner failed to prove prejudice was not clearly
erroneous.
Moreover, to the extent that the petitioner claims
that he was prejudiced by Attorney Gerace’s failure to
present favorable information to the state and the court
during plea negotiations, we are unpersuaded. Apart
from the petitioner’s own testimony at the habeas trial
that Attorney Gerace and representatives from his
office had told him that the state had reduced the charge
to manslaughter, no other evidence was presented during trial that demonstrated, or even suggested, that a
lesser sentence would have been available but for Attorney Gerace’s deficient performance. The prosecutor
testified that he never would have considered reducing
the charge to manslaughter as a result of the strength
of the state’s case and that the petitioner faced up to
seventy years of incarceration. Attorney Popkin also
testified that the court had indicated that the petitioner’s sentence was ‘‘probably going to be in the high
[thirties]’’ and that the state asked for forty-two years
at the sentencing hearing. The habeas court was entitled
to credit the testimony of the prosecutor and Attorney
Popkin and to reject that of the petitioner. See Lebron
v. Commissioner of Correction, supra, 204 Conn. App.
51. The court’s finding that a lesser sentence could
not have been obtained through more effective plea
bargaining, thus, was not clearly erroneous. Accordingly, we conclude that the court properly determined
that the petitioner had not proven his claims of ineffective assistance of counsel as to Attorney Gerace.
II
The petitioner next claims that the court erred in concluding that Attorney Popkin effectively represented
him during sentencing. The petitioner also argues that
the court erred by applying the Strickland prejudice
standard, which requires the petitioner to prove that
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there is a reasonable probability that the outcome of the
proceeding would have been different; see Strickland v.
Washington, supra, 466 U.S. 694; instead of presuming
prejudice pursuant to the standard set forth in United
States v. Cronic, 466 U.S. 648, 659–60, 104 S. Ct. 2039,
80 L. Ed. 2d 657 (1984), and Davis v. Commissioner
of Correction, 319 Conn. 548, 555, 126 A.3d 538 (2015),
cert. denied sub nom. Semple v. Davis,
U.S.
,
136 S. Ct. 1676, 194 L. Ed. 2d 801 (2016). We disagree with
both assertions.
The following additional facts and procedural history
are relevant. The petitioner’s sentencing hearing occurred
on May 30, 2013. During the hearing, Attorney Popkin
presented mitigation evidence on the petitioner’s behalf.
Attorney Popkin told the court that the petitioner
‘‘understands and . . . accepts that he is guilty of murder’’ and that the petitioner did not dispute that he shot
the victim, causing his death. Attorney Popkin further
stated that the petitioner was extremely remorseful for
causing the death of the victim and that ‘‘he never
intended in a moral sense’’ for the victim to pass away.
Attorney Popkin then argued that the petitioner may
have acted in a manner that he otherwise would not
have on the night of the incident because he was under
the influence of alcohol and drugs. He stated that the
petitioner would not have acted this way normally
because ‘‘his life experience up until that one night
shows that he had no previous contact with the criminal
justice system.’’ Attorney Popkin then highlighted the
facts that the petitioner had a difficult upbringing,
including that his family often struggled to put food on
the table and that his stepfather was abusive to his
mother, and that the presentence investigation report
(PSI) showed that he had been a consistent and dedicated worker throughout the years. Finally, Attorney
Popkin told the court that he had spoken with the petitioner’s father and that his father wanted the court to
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know that the petitioner was not a violent person, that
he was generally humble and timid, and that, ‘‘while
this happened and he understands this is what has happened, that really is not who his son is.’’ Attorney Popkin
asked the court to consider sentencing the petitioner
to thirty-two years of incarceration. Although Attorney
Popkin conceded that the minimum sentence of twentyfive years was not an appropriate sentence, he argued
that a sentence of thirty-two years would be appropriate
because ‘‘there are certain factors that I think do mitigate towards my client’s benefit, including never having
had any contact with the criminal justice system, being
a productive member of society, [and] his honest and
true remorse . . . .’’ The court, while acknowledging
the presence of these mitigating factors, ultimately sentenced the petitioner to thirty-eight years of incarceration.
During the habeas trial, the petitioner testified that
Attorney Popkin did not speak with his family members,
have a psychologist or social worker interview him, or
mention how many years of incarceration he would ask
of the court. Andrew Meisler, a clinical and forensic
psychologist who had evaluated the petitioner prior to
the habeas trial, testified that he had diagnosed the
petitioner with an ‘‘other specified trauma and stressor
related disorder,’’ which was similar to post-traumatic
stress disorder. Meisler stated that this disorder, which
had been caused by the petitioner’s trauma history, may
have impacted his behavior on the night of the shooting
and that additional information about his diagnosis
would have been relevant to his mental state for purposes of sentencing. He further opined that ‘‘the underlying post-traumatic stress symptoms, [the petitioner’s]
trauma history, social forces at play, a dangerous and
fearful environment, [and] the added impact of substances all combined to diminish his capacity.’’ Meisler
admitted, however, that these factors did not diminish

Page 150A

30

CONNECTICUT LAW JOURNAL

JULY, 2021

July 20, 2021

206 Conn. App. 17

Cruz v. Commissioner of Correction

the petitioner’s capacity to ‘‘form intent per se, but to
manage his behaviors and control his emotional reactions in an appropriate way.’’
Attorney Popkin testified about his preparation for and
strategy at the sentencing hearing. He testified that he
spoke with the petitioner’s father a couple of times
before the petitioner was sentenced but that he was
unable to call the father as a witness because he was
out of town. He further testified that he did not have
a psychological evaluation performed to explore the
petitioner’s mental state because it ‘‘didn’t seem necessary. He seemed to be very cognizant of what was going
on. He seemed to have a very good understanding of
everything. He didn’t present with any . . . issues in
regards to that, so it didn’t seem necessary.’’ In regard
to his decision to ask the court to sentence the petitioner to thirty-two years instead of the minimum of
twenty-five, Attorney Popkin explained that it ‘‘was a
significant crime, no question. The court had sort of
indicated that it was going to be in the . . . high [thirties], so I wanted to have some credibility with the
court and I indicated a number that I was hoping would
. . . express the credibility and hopefully the judge
would adopt it. I knew if I came in at [twenty-five] it
was not really going to be helpful. So I was trying to
mitigate or lessen the sentence as much as I could.’’
The habeas court concluded that Attorney Popkin did
not render deficient performance and that, even if he
did, the petitioner had failed to prove prejudice. First,
the court found that Attorney Popkin was not deficient
because he presented mitigating evidence by reiterating
the petitioner’s lack of involvement with the criminal
justice system, his trauma from observing domestic violence, his strong work history, and his remorse. As a
result, the court concluded that the procedure outlined
in Strickland, rather than Cronic, applied. Second, the
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court found that, even assuming Attorney Popkin performed deficiently, the petitioner could not prove that
he was prejudiced. Specifically, the court held that ‘‘all
of the information presented to this court during the
habeas trial was presented in sum and substance to
Judge Clifford, either through the comments of Attorney Popkin, the petitioner or the PSI. Judge Clifford
was aware of all the relevant circumstances of the petitioner, his upbringing, his trauma, his lack of criminal
record, his genuine remorse and his acceptance of
responsibility.’’ Accordingly, the habeas court concluded that the petitioner had failed to prove prejudice
because he had failed to present new, substantial, noncumulative mitigation evidence that was available at
the time of sentencing but not presented to the sentencing court.
We are guided by the following legal principles. ‘‘Criminal defendants have a constitutional right to effective
assistance of counsel during the sentencing stage. . . .
To establish prejudice, [i]t is not enough for the [petitioner] to show that the errors had some conceivable
effect on the outcome of the proceedings. . . . A claimant must demonstrate a reasonable probability that, but
for counsel’s unprofessional errors, the result of the
proceeding would have been different.’’ (Internal quotation marks omitted.) Hilton v. Commissioner of Correction, 161 Conn. App. 58, 77, 127 A.3d 1011 (2015), cert.
denied, 320 Conn. 921, 132 A.3d 1095 (2016).
As a threshold issue, we address the petitioner’s claim
that the court erred in failing to presume prejudice
pursuant to Cronic and Davis. We conclude that the
petitioner’s claims relating to Attorney Popkin’s representation are governed by Strickland, rather than
Cronic and Davis, and that he was not entitled to any
presumption of prejudice.
‘‘In United States v. Cronic, supra, 466 U.S. 659–60,
which was decided on the same day as Strickland, the
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United States Supreme Court elaborated on the following three scenarios in which prejudice may be presumed:
(1) when counsel is denied to a defendant at a critical
stage of the proceeding; (2) when counsel entirely fails
to subject the prosecution’s case to meaningful adversarial testing; and (3) when counsel is called upon to
render assistance in a situation in which no competent
attorney could do so. Notably, the second scenario constitutes an actual breakdown of the adversarial process,
which occurs when counsel completely fails to advocate on a defendant’s behalf.’’ (Internal quotation marks
omitted.) Davis v. Commissioner of Correction, supra,
319 Conn. 555; see also United States v. Cronic, supra,
659–60. ‘‘Counsel’s complete failure to advocate for a
defendant . . . such that no explanation could possibly justify such conduct, warrants the application of
Cronic.’’ Davis v. Commissioner of Correction, supra,
556.
In Davis, our Supreme Court concluded that prejudice
was presumed when the petitioner’s counsel ‘‘entirely
[had] fail[ed] to subject the prosecution’s case to meaningful adversarial testing . . . .’’ (Internal quotation
marks omitted.) Id., 568. During the sentencing hearing,
the court recited the plea agreement’s twenty year floor
and twenty-five year cap and iterated that defense counsel had a right to argue for the appropriate sentence.
Id., 551. After the court made preliminary remarks about
how ‘‘it was the ‘saddest thing’ to sentence someone
for killing another human being because ‘that person’s
life is ruined’ and no number of years will satisfy the
victim’s family,’’ the prosecutor introduced the victim’s
family members, who described their loss. Id. The state
then asked the court to sentence the petitioner to the
maximum twenty-five year sentence. Id. Thereafter,
defense counsel responded, ‘‘I agree with everything
that everybody said so far, and I don’t think there’s
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anything left to say from my part.’’ (Emphasis in original; internal quotation marks omitted.) Id. Defense
counsel said nothing else on the petitioner’s behalf, and
the court sentenced the petitioner to twenty-five years
of imprisonment. Id.
Our Supreme Court concluded that ‘‘defense counsel’s
agreement with the prosecutor cannot realistically be
characterized as a strategic decision properly analyzed
under Strickland. Rather, defense counsel’s conduct
resembles the complete breakdown in the adversarial
process that Cronic envisions. The petitioner’s sentence was already capped at twenty-five years pursuant
to the plea agreement and, thus, assenting to that sentence did nothing to advance the petitioner’s interests.’’
Id., 564. Accordingly, the court held that prejudice
would be presumed and that the petitioner had asserted
a valid claim of ineffective assistance of counsel. Id.,
568.
In the present case, Attorney Popkin presented mitigation evidence at the petitioner’s sentencing hearing.
He highlighted the petitioner’s remorse, his difficult
upbringing, his positive work history, and his prior lack
of involvement with the criminal justice system.
Although Attorney Popkin did not ask for the twentyfive year minimum sentence for the strategic purpose
of maintaining credibility with the court, he asked the
court to consider sentencing the petitioner to thirtytwo years of incarceration, which was less than the
petitioner’s maximum exposure, in light of the mitigating factors. See James v. Commissioner of Correction,
170 Conn. App. 800, 812, 156 A.3d 89 (‘‘[O]ur review
of an attorney’s performance is especially deferential
when his or her decisions are the result of relevant
strategic analysis. . . . Thus, [a]s a general rule, a
habeas petitioner will be able to demonstrate that trial
counsel’s decisions were objectively unreasonable only
if there [was] no . . . tactical justification for the
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course taken.’’ (Internal quotation marks omitted.)),
cert. denied, 325 Conn. 926, 168 A.3d 494 (2017). Attorney Popkin, therefore, did advocate on the petitioner’s
behalf during the sentencing hearing. Accordingly, the
habeas court correctly concluded that no presumption
of prejudice was justified and that Strickland, rather than
Cronic, controls.
We now turn to the petitioner’s claim that the court
improperly concluded that he had failed to prove he was
prejudiced by Attorney Popkin’s performance. After a
careful review of the record, we conclude that the
habeas court did not err in finding that the petitioner has
failed to prove prejudice.3 As the habeas court observed,
‘‘all of the information presented to this court during
the habeas trial, was presented in sum and substance
to Judge Clifford, either through the comments of Attorney Popkin, the petitioner or the PSI.’’4 The trial court,
after referencing these mitigating factors, sentenced the
petitioner to thirty-eight years of incarceration, stating
3
The habeas court also concluded that Attorney Popkin did not render
deficient performance when representing the petitioner during the sentencing hearing. In light of our conclusion that the habeas court did not err in
concluding that the petitioner failed to prove prejudice, we need not address
whether Attorney Popkin’s performance was deficient. See Strickland v.
Washington, supra, 466 U.S. 697 (‘‘[i]f it is easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice . . . that course
should be followed’’).
4
The PSI contained information concerning (1) the petitioner’s upbringing,
including that he had been significantly impacted by the domestic violence
that he witnessed and that his family had struggled financially, (2) his positive
education and work records, (3) his feelings of depression, (4) his casual
drug and alcohol use, including the facts that he had smoked marijuana,
used ecstasy, and was intoxicated on the night of the incident, (5) his lack
of prior involvement with the criminal justice system, and (6) his family
members’ statements that he had never been a violent person. The PSI
also noted that the victim’s mother had asked that the court sentence the
petitioner to the maximum penalty allowed under the plea agreement. The
PSI recommended that the petitioner be sentenced to a period of incarceration but did not provide a recommendation for the number of years of
incarceration to which he should be sentenced.
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that it had ‘‘come up with a number . . . that . . . is
appropriate under all the circumstances here, the seriousness of this, the loss to the victims, looking at the
background of this defendant and he’s going to spend,
obviously, the majority of his life in prison . . . .’’
Although the petitioner argues that he was prejudiced
by Attorney Popkin’s failure to introduce additional
mitigation evidence concerning his mental health, there
simply is no evidence in the record indicating that the
court would have given the petitioner a lesser sentence
if such additional evidence, or other mitigation evidence
that supplemented what was in the PSI, had been presented.5 In light of the strength of the state’s case, the
seriousness of the crime, and the court’s awareness
of the pertinent mitigation evidence, there was not a
reasonable probability that the petitioner would have
received a lesser sentence but for any deficient performance by Attorney Popkin. See Hilton v. Commissioner of Correction, supra, 161 Conn. App. 77. Accordingly, we conclude that the habeas court properly
5
In support of this argument, the petitioner highlights the fact that Meisler
had diagnosed him with several mental health conditions as a result of the
traumas he experienced during his childhood. Meisler had opined that these
traumas, along with his post-traumatic stress symptoms, explained the petitioner’s ‘‘exaggerated response to fear’’ and helped ‘‘shed a light on his
behavior in a way that had not been done so previously.’’ We disagree with
the petitioner that such additional mitigation evidence would have enabled
him to demonstrate a reasonable probability that, but for Attorney Popkin’s
alleged unprofessional errors, the result of the proceeding would have been
different. As the habeas court observed, the trial court was aware of the
petitioner’s recitation of his trauma history from the PSI, and any additional
trauma history that the petitioner introduced during the habeas trial would
have been evidence that ‘‘merely supplements or is cumulative to that which
was presented to the sentencing judge.’’ Moreover, although Meisler stated
that the petitioner’s post-traumatic stress symptoms and trauma history
diminished his capacity, Meisler opined that they diminished the petitioner’s
capacity with respect to only his ability to manage his behaviors and control
his emotional reactions in an appropriate way; they did not diminish his
capacity to form the intent to kill. Accordingly, we are unpersuaded that
additional mitigation evidence concerning the petitioner’s mental health
would have caused the trial court to give the petitioner a lesser sentence.
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concluded that his ineffective assistance of counsel
claim regarding Attorney Popkin’s representation fails.
The judgment is affirmed.
In this opinion the other judges concurred.

JAVIER VILLANUEVA v. RAFAEL VILLANUEVA
(AC 43619)
Moll, Cradle and Clark, Js.
Syllabus
The plaintiff sought to recover damages from the defendant, his brother, for
breach of an implied in fact contract. The plaintiff started a landscaping
company and, although the defendant started working for the plaintiff
as an employee, they eventually became de facto equal partners, sharing
the profits and management of the business. No written partnership
agreement was ever entered into by the parties. At one point, the defendant formed a limited liability company with himself as the sole member
because the plaintiff lacked a tax identification number, but the business
of the LLC was a continuation of the landscape company started by the
plaintiff and the parties remained partners. The defendant later locked
the plaintiff out of the landscaping business, taking all the customers,
crew, tools, vehicles, and equipment along with all the cash in two bank
accounts, leaving behind certain masonry/tree equipment and vehicles.
At that time, landscaping represented 90 percent of the business income
and the portion left to the plaintiff represented only 10 percent of the
revenue. The trial court found that an implied partnership existed
between the parties and that the defendant breached the terms of the
partnership agreement, and it rejected the defendant’s special defenses.
From the judgment rendered for the plaintiff, the defendant appealed
to this court. Held:
1. The trial court’s finding that there was an implied partnership agreement
between the parties was not clearly erroneous; the court’s finding was
supported by ample evidence in the record that the parties regarded
each other as partners, including evidence that both the plaintiff and
the defendant were compensated by withdrawals from the business
account for personal expenses, they jointly managed the business and
shared its profits, and they jointly purchased real estate using corporate funds.
2. The trial court did not err in concluding that the plaintiff provided credible
evidence of his damages; the court had broad discretion in determining
its award of damages and, although the plaintiff’s testimony was less
than certain at times, the court was entitled to weigh that testimony,
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assess its reliability and credibility, and afford it whatever weight it
deemed appropriate in concluding that the testimony, including testimony that when the defendant locked the plaintiff out of the business
he took control of eighty-five customer accounts, including two condominium accounts worth $20,000, and took possession of several trucks
and large pieces of landscaping equipment, provided sufficient evidence
to enable the court to make a fair and reasonable determination as to
the amount of damages.
3. The trial court properly concluded that the plaintiff’s action was governed
by the six year statute of limitations (§ 52-576 (a)); the plaintiff’s one
count complaint sounded in breach of an implied contract and did not
assert a claim sounding in tort.
Argued April 22—officially released July 20, 2021
Procedural History

Action to recover damages for breach of contract,
brought to the Superior Court in the judicial district of
Stamford-Norwalk, where the matter was tried to the
court, Krumeich, J.; judgment for the plaintiff, from
which the defendant appealed to this court. Affirmed.
John R. Hall, for the appellant (defendant).
Mark M. Kratter, for the appellee (plaintiff).
Opinion

CRADLE, J. In this case arising from a dispute between
two brothers who operated a landscaping business
together, the defendant, Rafael Villanueva, appeals from
the judgment of the trial court, rendered after a court
trial, in favor of the plaintiff, Javier Villanueva, and
awarding the plaintiff damages in the amount of one half
of the value of the business assets that the defendant
maintained following the dissolution of that business.
On appeal, the defendant claims that the court erred
in finding that (1) an implied partnership existed
between the parties, (2) the plaintiff provided credible
evidence of his damages, and (3) the plaintiff’s action
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was not barred by the statute of limitations. We affirm
the judgment of the trial court.1
The trial court set forth the following relevant facts.
‘‘In 2005, [the plaintiff] started a small landscaping company, known as Villanueva Landscaping, that mowed
lawns and did some patching and sealing pavement
driveways. [The defendant] started working for [the
plaintiff] in 2007; [the defendant] worked for him initially as an employee, but as the business grew the
brothers became de facto equal partners, sharing the
profits, and the management of the business. No written
partnership agreement was ever entered into by the
brothers. The brothers split their duties, as over time,
one crew did landscaping and the other did masonry
and tree work. [The plaintiff] worked on increasing the
customer base and supervised a masonry/tree crew in
the field; [the defendant] took over as bookkeeper and
was responsible for paperwork, but also supervised the
landscaping crew. The business grew from approximately twelve to fifteen customers during the first years,
to approximately fifty customers in 2009, when they
purchased a customer list from another landscaper,
to approximately eighty-five customers in 2014. The
number of workers grew from [the plaintiff] in 2005,
to the original crew of two, [the defendant] and [the
plaintiff], in 2007, to seven workers divided into two
crews of four and three by 2014.
‘‘Although initially [the plaintiff] received customer
payments, [the defendant] took over the back-office
1

The defendant also claims that the court erred in finding that the plaintiff’s claim was not barred by the doctrine of laches. The trial court summarily
rejected the defendant’s laches argument in a footnote, in which it stated:
‘‘The doctrine of laches is not applicable to this action and is not warranted
under the facts found by the court, including lack of material prejudice to
the defendant from the delay.’’ On appeal, the defendant’s claim that he was
prejudiced by the plaintiff’s delay in commencing this action appears to be
limited to his argument that the plaintiff’s testimony was riddled by his
‘‘fallible memory.’’ This claim is unavailing.
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work, including all billing and banking. The business
deposited revenues into two bank accounts at Webster
Bank and Bank of America, controlled by [the defendant]. [The plaintiff] did not have a tax [identification]
number so the business accounts were opened by [the
defendant] and he was in charge of deposits and withdrawals. Funds were withdrawn from the accounts by
both brothers as needed to pay their personal expenses
rather than drawing a salary.2 On May 24, 2011, [the
defendant] formed Villanueva Landscaping, LLC, with
himself as sole member. The reason [the plaintiff] was
not made a member was that he lacked a tax [identification] number, but the business of the LLC was the continuation of Villanueva Landscaping and the brothers
remained partners.
‘‘Sometime in 2014, [the plaintiff] found himself locked
out of the landscaping business as [the defendant], without warning, took all the customers, crew, tools, vehicles and equipment used in the landscaping side of the
business, together with all [of] the cash in the accounts.3
[The defendant] left behind the masonry/tree equipment
and vehicles. In 2014, landscaping fees represented 90
[percent] of the business income. The portion left to
[the plaintiff], the masonry and tree work, represented
10 [percent] of revenues. Although [the defendant]
referred to the business being ‘divided’ in early 2014,
the credible evidence is that there was no discussion
or agreement about splitting the business, but, rather
[the defendant] imposed the division on [the plaintiff]
when he took over the landscaping portion of the business as his own, along with the funds in the accounts.’’
2
‘‘They also withdrew funds from the business accounts in 2014 to jointly
purchase a house for $150,000, the title to which was in both their names,
which they owned 50/50.’’
3
‘‘[The plaintiff] testified that [the defendant] had emptied out the garage
where the landscaping equipment was stored and called the police on [the
plaintiff] when he tried to reclaim one of the vehicles.’’
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By way of a one count complaint dated June 19, 2018,
the plaintiff commenced this action alleging the breach
of an ‘‘unwritten and unspoken implied contract’’
between the parties. In response, the defendant filed
an answer and three special defenses. By way of special
defense, the defendant alleged that the plaintiff’s claim
was barred by the three year statute of limitations for
an oral contract pursuant to General Statutes § 52-581
and/or the three year statute of limitations for conversion pursuant to General Statutes § 52-577. The defendant also alleged that the plaintiff’s claim was barred
by the doctrine of laches and that he was entitled to
a setoff by the plaintiff’s ‘‘retention of certain of the
business assets in which both parties had an interest.’’
On October 30, 2019, following a brief court trial at
which both parties testified, the court filed a memorandum of decision, wherein it found that an implied partnership existed between the parties and that the defendant breached the terms of the implied partnership
agreement. The court rejected the defendant’s special
defenses, and awarded damages to the plaintiff in the
amount of $86,500, representing one half of the value
of the partnership property that had been taken by the
defendant. This appeal followed.
I
The defendant first contends that the court erred in
finding an implied partnership agreement between the
parties. We disagree.
‘‘It is well settled that the existence of an implied in
fact contract is a question of fact for the trier. . . .
Accordingly, our review is limited to a determination
of whether the decision of the trial court is clearly
erroneous. A finding of fact is clearly erroneous when
there is no evidence in the record to support it . . .
or when although there is evidence to support it, the
reviewing court on the entire evidence is left with the
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definite and firm conviction that a mistake has been
committed. . . . Because it is the trial court’s function
to weigh the evidence and determine credibility, we
give great deference to its findings. . . . In reviewing
factual findings, [w]e do not examine the record to
determine whether the [court] could have reached a
conclusion other than the one reached. . . . Instead,
we make every reasonable presumption . . . in favor
of the trial court’s ruling. . . .
‘‘With respect to implied in fact contracts, we have
recognized that [w]hether [a] contract is styled express
or implied involves no difference in legal effect, but
lies merely in the mode of manifesting assent. . . . A
true implied [in fact] contract can only exist [however]
where there is no express one. It is one which is inferred
from the conduct of the parties though not expressed
in words.’’ (Citations omitted; internal quotation marks
omitted.) Connecticut Light & Power Co. v. Proctor,
324 Conn. 245, 258–59, 152 A.3d 470 (2016).
Here, the court found that ‘‘there is strong evidence the
parties were de facto partners.’’ The court reasoned:
‘‘Although perhaps [the] plaintiff initially hired [the]
defendant as an employee, the credible evidence is that,
in later years, they regarded each other as partners
compensated by withdrawals from the business
accounts for personal expenses, which may be characterized as draws and distributions; not salary.’’ The
court further explained: ‘‘Although they divided their
responsibilities between front office and back office,
and by areas of the business, landscaping and paving,
they acted as mutual agents and jointly managed the
business and shared its profits. The LLC was formed to
facilitate the business’ finances, banking and reporting
but, as between themselves, the brothers remained general partners. Their joint purchase of real estate using
corporate funds epitomized the informal understanding
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between the brothers. The informal nature of distributions and draws, and the absence of contrary credible
proof, suggests they were equal partners. The totality
of evidence satisfied the test for formation of a partnership . . . .’’
The defendant argues that, ‘‘[w]hile the actions of the
parties as found by the trial court in this matter would
appear to provide a basis for finding an implied partnership agreement, such a finding cannot survive the plaintiff’s own denial that any such agreement existed.’’
Although the defendant accurately recounts the plaintiff’s testimony denying the existence of a partnership
agreement, the court’s finding that, by his conduct, the
plaintiff manifested an intent to operate the business
alongside the defendant is amply supported by the
record. We therefore conclude that the court’s finding
of an implied partnership was not clearly erroneous.
II
The defendant next claims that the court erred in concluding that the plaintiff provided credible evidence of his
damages. We are not persuaded.
‘‘Well established legal principles govern our review of
damage awards. In an action for breach of contract, [t]he
plaintiff has the burden of proving the extent of the damages suffered. . . . Although the plaintiff need not provide such proof with [m]athematical exactitude . . . the
plaintiff must nevertheless provide sufficient evidence for
the trier to make a fair and reasonable estimate. . . .
Our Supreme Court has held that [t]he trial court has
broad discretion in determining damages. . . . The determination of damages involves a question of fact that will
not be overturned unless it is clearly erroneous. . . . In
a case tried before a court, the trial judge is the sole
arbiter of the credibility of the witnesses and the weight
to be given specific testimony. . . . On appeal, we will
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give the evidence the most favorable reasonable construction in support of the verdict to which it is entitled. . . .
In other words, we are constrained to accord substantial
deference to the fact finder on the issue of damages. . . .
Under the clearly erroneous standard, we will overturn
a factual finding only if there is no evidence in the record
to support it . . . or [if] although there is evidence to
support it, the reviewing court on the entire evidence is
left with the definite and firm conviction that a mistake has
been committed.’’ (Citations omitted; internal quotation
marks omitted.) Northeast Builders Supply & Home Centers, LLC v. RMM Consulting, LLC, 202 Conn. App. 315,
353, 245 A.3d 804, cert. denied, 336 Conn. 933, 248 A.3d
709 (2021).
In addressing damages here, the court reasoned: ‘‘The
plaintiff here has not sought lost profits or an accounting,
but rather has claimed damages based on the value of the
assets taken by the] defendant. The defendant has
asserted the right to [a] setoff for the value of assets
retained by the plaintiff. Neither party has provided
evidence as to the value of the business as of the splitup or today or what each would have received in a
distribution upon liquidation, but rather have based
their claims for damages and [a] setoff on very incomplete and subjective evidence of the value of all the
partnership property at the time of the split-up.4 The
defendant took assets with a minimum value of $173,000
based on the most credible testimony as to historic cost
of equipment and customer list purchase pricing used
to approximate their value in 2014. If the partnership
4
‘‘The partnership has not been dissolved or wound down formally . . . .
Neither party has sought an accounting from the other. Each partner
accepted the de facto dissolution and winding down that occurred in 2014
and conducted their respective businesses separately since then. The Appellate Court has approved direct damages actions between partners in lieu
of formal accountings to wind up a partnership in cases where no complex
accounting is necessary. Chioffi [v. Martin], 181 Conn. App. 111, 145, 186
A.3d 15 (2018). The parties have waived any rights to an accounting.’’
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had sold these assets that is the minimum amount that
would have been available for distribution assuming all
other partnership liabilities and revenues off set. The
evidence as to the value of assets retained by the plaintiff is sketchy at best, and [the] defendant abandoned
those assets to the plaintiff when he walked out with
the landscaping business, so the court declines a set
off. The plaintiff is awarded one-half of the value of the
partnership property taken by the defendant, $86,500,
as damages for breach of the partnership agreement.’’
In challenging the trial court’s award of damages, the
defendant argues that ‘‘[t]he ‘very incomplete and subjective evidence’ [that] the court had before it was
exclusively the result of the plaintiff’s testimony—no
documentation (invoices, repair bills, parts orders, customer lists) was introduced, [nor was there any testimony of] nonparty witnesses. . . . [T]his almost total
absence of any contemporaneous record of the value
of the assets should have raised serious credibility
[questions] for the court.’’ Although the only evidence
of damages was the plaintiff’s testimony, which, at
times, was less than certain, the trial court, as the trier
of fact, was entitled to weigh the plaintiff’s testimony,
assess its reliability and credibility, and afford it whatever weight it deemed appropriate. The plaintiff testified that, when he was locked out of the business, the
defendant assumed control of approximately eightyfive customer accounts, including two condominium
complexes. The plaintiff testified that the condominium
accounts were each worth $20,000, and the individual
accounts were worth between $1000 and $1500 each.
The plaintiff also testified that the defendant maintained
possession of several trucks and various larger pieces
of landscaping equipment, including a trailer, a chipper,
a backhoe, and multiple commercial mowers. The plaintiff testified to the approximate value of each vehicle
and larger piece of landscaping equipment, and also
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testified that the defendant took possession of approximately $7500 worth of smaller tools, including hand
tools, ropes, backpack blowers, weed wackers and a
sprayer. On the basis of the foregoing, the court found
that the plaintiff met his burden of providing the court
with sufficient evidence to enable the court to make a
fair and reasonable determination of the amount of
damages awarded to the plaintiff. Having reviewed the
evidentiary record before the court and affording the
trial court the broad discretion to which it is entitled
in awarding damages, we are not convinced that the
damages award was clearly erroneous or that a mistake
was made.
III
The defendant finally argues that the trial court erred
in rejecting his special defense that the plaintiff’s action
was barred by the statute of limitations under § 52-577.5
The trial court rejected the defendant’s argument that
the plaintiff’s action was barred by the statute of limitations with little discussion. The court held: ‘‘The statute
of limitations for breach of an implied contract is six
years pursuant to [General Statutes] § 52-576 (a). This
action was timely commenced less than four years after
the defendant took partnership property to start his
own landscaping business.’’ The defendant claims that
the trial court applied the wrong statute of limitations,
arguing that the plaintiff’s cause of action is governed
by the three year statute of limitations for conversion
or breach of fiduciary duty, set forth in § 52-577.
‘‘The determination of which, if any, statute of limitations applies to a given action is a question of law over
which our review is plenary.’’ Government Employees
Ins. Co. v. Barros, 184 Conn. App. 395, 398, 195 A.3d
431 (2018). The plaintiff’s one count complaint sounded
5
The defendant does not challenge on appeal the trial court’s rejection
of his special defense based on the statute of limitations under § 52-581.
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in breach of an implied contract and did not assert a claim
sounding in tort. We therefore agree with the trial
court’s conclusion that the plaintiff’s action was governed by the six year statute of limitations set forth in
§ 52-576 (a).
The judgment is affirmed.
In this opinion the other judges concurred.

NATALIE BRAY v. DWAYNE BRAY, SR.
(AC 43309)
Moll, Cradle and Pellegrino, Js.
Syllabus
The defendant, whose marriage to the plaintiff previously had been dissolved, appealed to this court challenging an order issued by the trial
court in connection with its denial of the plaintiff’s postjudgment motion
for contempt. Under the parties’ separation agreement, which was incorporated into the judgment of dissolution, the defendant was required
to pay to the plaintiff, as child support, alimony, and/or property distribution, certain percentages of the net income that he received from his
employer in the form of cash bonuses and stock awards. In 2015, the
plaintiff filed a postjudgment motion for contempt, claiming that the
defendant had failed to pay certain amounts required under the separation agreement. The trial court issued an order in connection therewith,
requiring that the annual amounts paid with respect to the defendant’s
bonus and stock funds be based on his effective tax rate from the prior
year. The plaintiff filed another motion for contempt alleging, inter alia,
that the defendant violated the dissolution judgment by deducting extra
amounts from his bonus and stock payments for taxes that he did not
actually pay. The defendant asserted that these amounts were properly
deducted because his net proceeds were to be calculated using his
marginal tax rate rather than his effective tax rate. After a four day
hearing, during which neither of the parties ever mentioned the 2015
order, the trial court found that the defendant’s noncompliance was not
wilful, but it issued a remedial order that required that he reimburse
the plaintiff for certain funds based on its conclusion that the term
‘‘net,’’ as used in the separation agreement, clearly and unambiguously
did not contemplate the consideration of his net income to calculate the
amount of his bonus and stock income that was subject to distribution
to the plaintiff, and the defendant appealed to this court. Held that the
trial court’s analysis underlying its conclusion that the meaning of the
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term ‘‘net,’’ as used in the separation agreement, was clear and unambiguous was erroneous because it failed to take into consideration the stipulation of the parties set forth in the 2015 order, which provided specific
directions as to how the net amounts of the defendant’s bonus and
stock income were to be calculated; accordingly, the remedial order
was vacated.
Argued March 8—officially released July 20, 2021
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial district of Hartford, where the court, Ficeto, J., rendered
judgment dissolving the marriage and granting certain
other relief in accordance with the parties’ separation
agreement; thereafter, the court, Bozzuto, J., granted
the plaintiff’s motion for contempt; subsequently, the
court, Johnson, J., granted the plaintiff’s motion for
contempt; thereafter, the court, Nguyen-O’Dowd, J.,
denied the plaintiff’s motion for contempt and entered
a remedial order, and the defendant appealed to this
court. Order vacated.
Adam J. Teller, for the appellant (defendant).
Christopher P. Kriesen, with whom were Qing Wai
Wong and Emily Covey, certified legal interns, for the
appellee (plaintiff).
Opinion

PER CURIAM. This appeal arises from a postjudgment motion for contempt filed by the plaintiff, Natalie
Bray, alleging that the defendant, Dwayne Bray, Sr.,
wilfully failed to comply with certain provisions of the
parties’ separation agreement, which had been incorporated into their judgment of dissolution. The provisions
at issue required the defendant to pay to the plaintiff,
as child support, alimony and/or property distribution,
certain portions of income that he received from his
employer in the form of cash bonuses and stock awards
(bonus and stock income). Although the court found
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that the defendant had not complied with those provisions of the separation agreement, it concluded that
his noncompliance was not wilful, and, therefore, it
denied the plaintiff’s motion for contempt.1 On appeal,
the defendant challenges the court’s remedial order that
required him to reimburse the plaintiff for certain funds
based on the court’s conclusion that the term ‘‘net,’’
as used in the applicable provisions of the separation
agreement, clearly and unambiguously did not contemplate the consideration of his net income in order to
calculate the amount of his bonus and stock income
that was subject to distribution to the plaintiff. The
defendant specifically claims that the trial court (1)
incorrectly determined that the term ‘‘net’’ was clear
and unambiguous as used in the parties’ separation
agreement, and (2) erred in interpreting the term ‘‘net’’
to exclude from those income sources ‘‘only the
amounts withheld by his employer, disregarding the
defendant’s actual income tax obligations, despite clear
evidence that the parties intended to consider his actual
marginal tax obligations and not merely the employer’s
withholding for those obligations.’’ We conclude that
the analysis underlying the trial court’s conclusion that
the term ‘‘net’’ was clear and unambiguous was erroneous in that it failed to take into consideration a stipulation of the parties, which was entered as an order of
the court, between the date of dissolution and the hearing on the motion for contempt. That stipulation specifically directed how the ‘‘net’’ amounts of the defendant’s
bonus and stock income were to be calculated. Accordingly, we vacate the remedial order.
The following procedural history and undisputed
facts are relevant to our resolution of the issues on
appeal. The parties’ marriage was dissolved on October
10, 2014. They executed a separation agreement on
1
The plaintiff has not cross appealed from the denial of her motion for contempt.
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that date, which was incorporated into the judgment
of dissolution. The separation agreement provided,
inter alia, that the defendant would pay to the plaintiff
alimony, various portions of marital assets and child
support for their minor child. Specifically, as to alimony,
§ 4.1 of the parties’ separation agreement provided that
the defendant would pay to the plaintiff periodic alimony in the amount of $1000 per week for fifteen years,
plus ‘‘15 [percent] of any and all net cash bonus(es)
received by the [defendant].’’ Section 4.5 of the separation agreement provided in relevant part: ‘‘So long as
there is an alimony obligation payable to the [plaintiff],
as additional alimony, the [plaintiff] shall be entitled to
15 [percent] of any and all such future stock earned
from Disney2 once liquidated as cash by the [defendant].
The 15 [percent] shall be payable from the liquidated
net amount.’’ (Footnote added.)
As to the marital assets, specifically, as to restricted
stock units that had been awarded to the defendant,
but had not vested, as of the date of dissolution, § 5.1
of the separation agreement provided, inter alia, that
‘‘the [plaintiff] shall be entitled to 50 [percent] of the
net value of the stock upon vesting, after provision for
payment of all associated taxes and fees . . . .’’
As to child support, the separation agreement required
the defendant to pay periodic support in accordance
with the child support guidelines. Section 11.2 of the
separation agreement provided that, as additional child
support, ‘‘the [defendant] shall pay 15 [percent] of his
net yearly bonus (non-stock bonus(es)), to the [plaintiff] so long as child support is due and owing . . . .’’
On January 5, 2015, the defendant informed the plaintiff that he believed that the ‘‘net’’ of his cash bonus
and stock income should be calculated by employing
2
At all times relevant herein, the defendant was employed by ESPN, which
is owned by Disney Worldwide Services, Inc.
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a federal tax rate of 33 percent, which was his marginal
tax rate, instead of the 25 percent that his employer
withheld. Accordingly, he told the plaintiff that he
would subtract an additional 8 percent from the amount
that he received from his employer before calculating
the plaintiff’s percentage of each distribution.
On May 7, 2015, the plaintiff filed a motion for contempt, alleging, inter alia, that the defendant had not
complied with the periodic child support or alimony
orders, or the provisions of the separation agreement
that required him to pay to her a certain portion of his
bonus and stock income.3 As a result of that motion,
on November 2, 2015, the trial court, Johnson, J., issued
an order that provided, inter alia: ‘‘The parties stipulate
to the following . . . [t]he parties shall each receive
their bonus and stock funds based upon the [defendant’s] effective tax rate from the previous year and
not his marginal tax rate. At the end of each tax year,
the parties shall reconcile within thirty (30) days of the
[defendant] filing his tax returns. The reconciliation
shall be done to determine if the [defendant] over withheld or under withheld. The parties shall adjust their
3
The plaintiff also had filed a motion for contempt on January 26, 2015,
alleging that the defendant had stopped paying child support and alimony,
both the periodic orders and those stemming from his bonus and stock
income. As a result of that motion, an order for immediate wage withholding
was entered on April 7, 2015, to secure the defendant’s periodic obligation.
The court also issued another order, by agreement of the parties, pertaining
to the parties’ exchange of financial information. Of particular note, the
court ordered: ‘‘Each party shall authorize their respective accountants to
speak with the other regarding applicable tax rates, 2014/2015 income,
and any other information necessary to determine net proceeds due to the
[plaintiff] pursuant to the [separation] agreement dated October 10, 2014.’’
(Emphasis added.) Like the November 2, 2015 order discussed subsequently
in this opinion, this order is indicative of the parties’ intent and understanding
that the defendant’s net income and the tax rate applied to calculate that
income were relevant to the calculation of the ‘‘net’’ amounts contemplated
in the separation agreement. Also, like the November 2, 2015 order, this
order belies the court’s determination that the term ‘‘net’’ clearly and unambiguously was not a factor of the defendant’s net income.
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earnings based on this determination by the parties’
accountants. The difference after reconciliation, if any,
shall be paid within thirty (30) days of reconciliation to
the party who is owed money.’’ (Emphasis in original.)
On March 28, 2018, the plaintiff filed another motion
for contempt, alleging, inter alia, that the defendant
violated the dissolution judgment by deducting ‘‘extra
money from bonuses and stock payments for ‘extra
taxes’ ’’ that he does not actually pay. The plaintiff
argued that the ‘‘net’’ proceeds from the defendant’s
bonus and stock income were to be calculated by subtracting the actual taxes paid by the defendant, which
she referred to as the defendant’s ‘‘effective tax rate.’’
The defendant maintained his position that his marginal
tax rate of 33 percent should be applied to calculate
the net proceeds.
Following a four day hearing beginning on September
5, 2018, and concluding on May 9, 2019, the trial court
filed a memorandum of decision on August 2, 2019. In
its memorandum of decision, the court stated, inter
alia:4 ‘‘The parties provided the court with extensive
testimony and argument to support their position that
the parties’ [separation] agreement, specifically [§§] 4.1,
4.5, 5.1 and 11.2, requires the court to define the term
‘net income’ before it can determine how . . . additional alimony and child support payments are to be
calculated. Specifically, the defendant argues that the
term ‘net income’ as contemplated by the parties in the
[separation] agreement is defined as his marginal tax
rate. The plaintiff argues the opposite, claiming that
‘net income’ is defined as his effective tax rate.’’ The
trial court concluded that it did ‘‘not need to resolve
the issue presented by the parties as to the definition
of ‘net income’ pursuant to the parties’ [separation]
agreement’’ because ‘‘neither party has established a
4

The court addressed additional issues that are not relevant to this appeal.
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plausible argument for their position that the parties’
[separation] agreement for the defendant to make additional alimony and child support payments is linked to
his net income and how the term ‘net income’ is defined.
To the contrary, each of the provisions in the [separation] agreement that are the subject of the plaintiff’s
motion for contempt are clear and unambiguous and
nothing within the parties’ [separation] agreement
requires a definition of the defendant’s net income in
order to enforce the provisions.’’ The court addressed
each of the specific provisions of the separation agreement and explained: ‘‘In each of the sections that is the
subject of the plaintiff’s motion for contempt, the term
‘net’ has been attached to the specific type of additional
compensation received by the defendant—cash
bonuses, stocks or distribution from [restricted stock
units].’’ The court further reasoned: ‘‘[I]n reviewing the
[separation] agreement as a whole, there is no language
to suggest that the defendant’s net income has any effect
on his obligation to make additional alimony and child
support payments. Nothing within the [separation]
agreement requires the parties to reconcile payments
related to cash bonuses and stock distributions after
the defendant files his tax returns. Presumably, this
(nonexistent) condition would allow the parties to conduct a forensic accounting and determine the defendant’s tax rate for that particular year. There is also no
language in the [separation] agreement that ties the
exchange of the end-of-year statements for bonuses and
stock distribution to the payments of additional alimony
and child support. Instead, the provisions in the [separation] agreement that are at issue stand alone and are
clear and unambiguous as to when and how much additional alimony and child support payments should be
paid to the plaintiff by the defendant, regardless of
his net income.’’ The court found that the defendant’s
failure to comply with the provisions of the separation
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agreement by deducting additional taxes from his proceeds was based on a ‘‘legitimate misunderstanding by
the defendant . . . .’’ On that basis, the court concluded that the defendant’s failure to comply with the
separation agreement was not wilful and, therefore,
denied the plaintiff’s motion for contempt. The court
further concluded, however: ‘‘Despite this misunderstanding, the defendant is still responsible to pay the
plaintiff her percentage share under the [separation]
agreement without the additional 8 [percent] removed
on the net amount he received from his cash bonuses,
stock or distribution from [restricted stock units]. The
court orders that the defendant reimburse the plaintiff
the payments made pursuant to [§§] 4.1, 4.5, 5.1 and 11.2,
consistent with this decision.’’ This appeal followed.
The defendant argues that the court’s remedial order
requiring him to reimburse the plaintiff for the additional 8 percent that he had deducted from his bonus
and stock income was based on an incorrect interpretation of the separation agreement. As noted, both parties
argued to the trial court that the plaintiff’s portion of
the defendant’s bonus and stock income was dependent
on the applicable tax rate, but the trial court rejected
those arguments, reasoning that, if the parties had
intended ‘‘net’’ to be a factor of the defendant’s net
income, they would have provided for an exchange of
tax information or annual accountings. The November
2, 2015 order did just that. The November 2, 2015 order5
expressly provided for an annual reconciliation of the
amounts due each year based on the defendant’s income
tax returns, as determined by their accountants.6 Thus,
5

We note that the November 2, 2015 order reflects that both parties were
present in court with counsel at the time that the order was entered.
6
Our review of the parties’ respective filings and arguments before the
trial court, including the transcripts of the four day contempt hearing, reveals
that neither the parties nor the trial court mentioned the November 2, 2015
order. On April 15, 2021, this court issued an order directing the parties to
file supplemental briefs ‘‘addressing what effect, if any, this order has on
the appeal presently pending in this matter.’’ Both parties filed supplemental
briefs in accordance with the April 15, 2021 order.
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the rationale underlying the court’s remedial order—that
the separation agreement clearly and unambiguously
did not contemplate the consideration of the defendant’s net income because it did not provide for an annual
reconciliation of the amount owed to the plaintiff based
on the defendant’s tax obligations—is inconsistent with
the November 2, 2015 order that directed the parties to
employ that exact procedure. Accordingly, the court’s
remedial order cannot stand.
The August 2, 2019 remedial order is vacated.

JOHN B. ONTHANK v. PIERCE
ONTHANK ET AL.
(AC 43949)
Moll, Clark and Eveleigh, Js.
Syllabus
The plaintiff sought to recover damages for, inter alia, breach of contract,
alleging that the defendants had failed to make all payments required
under a promissory note. The trial court rendered judgment for the
plaintiff on his breach of contract claim and rejected the defendants’
special defenses, including their defense that the plaintiff failed to allege
or establish that he had fulfilled every condition precedent prior to
bringing an action on the promissory note. On the defendants’ appeal
to this court, held:
1. This court affirmed the judgment of the trial court as to the breach of
contract claim on the ground that the plaintiff substantially complied
with the notice of default provision in the promissory note under the
circumstances of this case; although the plaintiff did not send the letter
declaring default by certified mail, as required by the notice provision
in the promissory note, there was no contractual requirement of proof
of actual delivery, the defendants did not contest that they had actual
notice of the declaration of default, and any noncompliance by the
plaintiff with the requisite method of delivery as provided in the promissory note did not result in any prejudice to the defendants.
2. The trial court’s award of damages was not clearly erroneous, as there
was ample evidence in the record to support its finding that the defendants were not entitled to a $120,000 credit for the purported value of
certain stock provided to the plaintiff as security; the share value for
the stock claimed by the defendants was based on market transactions
in December, 2015, but the plaintiff did not have an obligation under
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the note to sell the shares until after he declared a default in September,
2016, the defendants provided no evidence as to the value of the shares
at the time of the declaration of default, the evidence actually revealed
substantial fluctuations in the stock price over the years, and there was
evidence that the shares were not accessible in the plaintiff’s account
and, therefore, not transferable, until January, 2017, contradicting the
defendants’ claim that the plaintiff could freely sell the shares in December, 2015.
Argued May 24—officially released July 20, 2021
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of Stamford-Norwalk and
tried to the court, Hon. Kenneth B. Povodator, judge
trial referee; judgment for the plaintiff, from which the
defendants appealed to this court. Affirmed.
Pierce Onthank and Susan Onthank, self-represented,
the appellants, with whom, on the brief, was John B.
Kaiser (defendants).
John B. Onthank, self-represented, the appellee
(plaintiff).
Opinion

MOLL, J. The self-represented defendants, Pierce
Onthank and Susan Onthank,1 appeal from the judgment
of the trial court, rendered following a bench trial, in
favor of the self-represented plaintiff, John B. Onthank,
on count one of his second revised complaint asserting
1

The appeal form filed in this matter lists only Pierce Onthank as an appellant;
however, the appellants’ brief and docketing statement were filed on behalf
of both Pierce Onthank and Susan Onthank as appellants. In light thereof, and
given that their claims raised on appeal are identical, we consider them both
as the appellants, and we refer to them in this opinion collectively as the
defendants and individually by first name. See, e.g., Celentano v. Rocque, 282
Conn. 645, 647 n.1, 923 A.2d 709 (2007).
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a breach of contract claim.2 On appeal, the defendants
claim that the court erred in (1) rejecting their special
defense asserting that the contract at issue—a promissory note—was unenforceable because the plaintiff did
not provide them with a notice of default in strict compliance with the terms of the note and, thus, failed
to satisfy a condition precedent to the enforcement
thereof, and (2) awarding the plaintiff damages on the
breach of contract claim because the court improperly
declined to credit them $120,000 to account for the
purported value of one million shares of stock transferred to the plaintiff. We disagree and, accordingly,
affirm the judgment of the trial court.
The trial court found the following facts. In June, 2009,
the defendants executed several documents, including a
loan agreement and a promissory note, relating to a
$300,000 loan from the plaintiff to the defendants. The
one year fixed term loan was made to assist the defendants in purchasing a home in Wilton. The loan agreement required, inter alia, the execution of a mortgage
on the Wilton property in favor of the plaintiff. Although
the defendants made payments to the plaintiff between
2009 and 2016, the defendants still owed the plaintiff a
substantial amount on the loan in September, 2016,
2
The defendants also claim on appeal that the trial court erred in the contingent manner in which it rendered judgment on count two of the plaintiff’s
second revised complaint asserting an unjust enrichment claim. That is, because
the plaintiff had prevailed on his breach of contract claim, and because the
plaintiff’s breach of contract and unjust enrichment claims were mutually
exclusive (i.e., legally inconsistent) theories of liability, the court, relying on
Meribear Productions, Inc. v. Frank, 328 Conn. 709, 724, 183 A.3d 1164 (2018),
rendered judgment for the defendants on the unjust enrichment claim ‘‘subject
to being reinstated as the operative judgment for the plaintiff should there be
a determination that judgment improperly [was rendered] in favor of the plaintiff
on the breach of contract count.’’ In light of our conclusion that the court
properly rendered judgment for the plaintiff on the breach of contract claim,
we need not address the defendants’ challenge to the court’s disposition of
the unjust enrichment claim.
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around which time it was discovered that a valid mortgage in favor of the plaintiff had not been recorded on
the Wilton land records.
On November 18, 2017, the plaintiff commenced this
action. On September 20, 2018, the plaintiff filed a second revised complaint (i.e., the operative complaint).
The plaintiff’s four count second revised complaint
asserted the following claims against the defendants:
(1) breach of contract (count one); (2) unjust enrichment (count two); (3) statutory theft (count three); and
(4) fraud (count four). In support of his claims, the
plaintiff alleged, inter alia, that the defendants had failed
to repay him the $300,000, plus interest, that he had
loaned to them. On March 21, 2019, the defendants filed
an answer and special defenses. Relevant to this appeal,
the sixth special defense directed to the breach of contract claim asserted in general terms that the plaintiff
neither alleged nor established that he had fulfilled
every condition precedent to suing on the promissory
note. In their answer, the defendants admitted to having
borrowed the money from the plaintiff, but generally
denied the substantive allegations of wrongdoing.3 On
April 3, 2019, the plaintiff filed a reply to the defendants’
special defenses.
The matter was tried to the trial court, Hon. Kenneth
B. Povodator, judge trial referee, on August 1 and 2,
2019. During trial, the plaintiff withdrew count four of
his second revised complaint sounding in fraud. Thereafter, the parties submitted posttrial briefs.
On January 30, 2020, the court issued its forty-six
page memorandum of decision. With respect to the
plaintiff’s breach of contract claim, the court concluded
3

In addition to their answer and special defenses, the defendants filed a
three count counterclaim asserting claims for negligent infliction of emotional
distress, intentional infliction of emotional distress, and loss of consortium.
During trial, the defendants abandoned their counterclaim in its entirety.
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that the promissory note was ‘‘prima facie enforceable’’
and that the defendants breached the note by nonpayment of the full principal amount as of the one year
anniversary of the loan (i.e., the maturity date). The
court proceeded to reject all of the defendants’ special
defenses to the breach of contract claim,4 including the
sixth special defense, which the court construed as
alleging that the plaintiff failed to comply with a condition precedent to the enforcement of the note by not
providing the defendants with a notice of default in
strict compliance with the terms of the note. The court
found in favor of the plaintiff on count one and awarded
the plaintiff $388,530.76 in compensatory damages, with
per diem interest of $61.64.
With respect to the plaintiff’s unjust enrichment claim,
because the plaintiff prevailed on the breach of contract
claim, the court rendered judgment for the defendants
on the unjust enrichment claim on the ground that it
was a legally inconsistent, alternative theory of liability.
The court further concluded that, in the event that its
judgment in the plaintiff’s favor on the breach of contract claim was later reversed, judgment should enter
in favor of the plaintiff on count two.5
With respect to the plaintiff’s claim of statutory theft,
the court rendered judgment in the defendants’ favor.
This appeal followed.6 Additional facts and procedural
history will be set forth as necessary.
4

During trial, the defendants withdrew their first special defense asserting
usury directed to count one. In addition, during trial, the defendants moved
to amend their special defenses to add a defense based on the statute of
limitations. The court reserved its decision on that motion. In its memorandum
of decision, the court rejected the statute of limitations defense as untimely
and further observed that, if considered on the merits, the defense would
have failed.
5
See footnote 2 of this opinion.
6
The plaintiff has not filed a cross appeal.
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I
The defendants first claim that the trial court erred in
concluding that they breached their contract with the
plaintiff. Specifically, the defendants contend that the
court improperly rejected their sixth special defense
asserting that the plaintiff did not strictly comply with
the notice of default provision of the promissory note,
thereby failing to satisfy a condition precedent to its
enforcement. They contend that the court improperly
construed the notice provision and found it satisfied
under the circumstances of this case. The plaintiff
claims, inter alia, that the trial court properly concluded
that he substantially complied with the notice provision.
We agree with the plaintiff.
We begin our analysis by setting forth the relevant standard of review and applicable legal principles. ‘‘A promissory note is nothing more than a written contract
for the payment of money, and, as such, contract law
applies.’’ (Internal quotation marks omitted.) Fidelity
Bank v. Krenisky, 72 Conn. App. 700, 707, 807 A.2d
968, cert. denied, 262 Conn. 915, 811 A.2d 1291 (2002).
‘‘In construing a contract, the controlling factor is normally the intent expressed in the contract, not the intent
which the parties may have had or which the court believes
they ought to have had. . . . Where . . . there is clear
and definitive contract language, the scope and meaning
of that language is not a question of fact but a question
of law. . . . In such a situation our scope of review is
plenary . . . .’’ (Internal quotation marks omitted.)
Aurora Loan Services, LLC v. Condron, 181 Conn. App.
248, 265, 186 A.3d 708 (2018). ‘‘Under the plenary standard of review, we must decide whether the court’s
conclusions are legally and logically correct and supported by the facts in the record.’’ (Internal quotation
marks omitted.) Estela v. Bristol Hospital, Inc., 179
Conn. App. 196, 207–208, 180 A.3d 595 (2018).
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The following additional facts, as found by the trial
court, and procedural history are relevant to our consideration of the defendants’ claim. The loan agreement
required the defendants to execute a mortgage in favor
of the plaintiff on the Wilton property. The defendants
attempted to comply with this requirement by filing a
copy of the loan agreement and the note on the land
records, but the filing lacked even a property description and did not constitute a mortgage in favor of the
plaintiff. Furthermore, a number of liens subsequently
were placed on the Wilton property, including by the
Internal Revenue Service (IRS) with respect to tax liabilities. Accordingly, any subsequently filed encumbrance
would be behind the IRS lien and the first mortgage,
leaving the plaintiff with little or no protection.
Although the defendants made payments to the plaintiff totaling $148,678 between 2009 and 2016, the defendants still owed the plaintiff a substantial amount on
the loan in September, 2016, at which time the plaintiff
declared a default. By way of background, the parties’
promissory note provided that certain enumerated
events of default ‘‘shall not occur until [the defendants]
are first sent a notice of the default or deficiency by
certified mail, postage prepaid or personal delivery,
whereupon [the defendants] shall have the opportunity
to cure the default or deficiency within five (5) days of
the date of the notice. For purposes hereof, the date
of the notice shall be deemed to be the earlier of the
date of the receipt of the notice of default by [the defendants] and the date which is the third business day after
the date the notice is deposited, postage prepaid, in
the United States Mail addressed to [the defendants],
whether or not said notice is received.’’ (Emphasis
added.)
On September 9, 2016, Susan sent an e-mail to the plaintiff explaining that she had seen a spreadsheet that he
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had sent calculating the amount owed on the promissory note and that she and Pierce ‘‘clearly ha[d] no other
choice but to give [the plaintiff] the [Wilton] house.’’
In that e-mail, Susan also asked the plaintiff to ‘‘move
forward and send the certified letter.’’
In a letter dated September 12, 2016, the plaintiff
explicitly declared a default (default notice). The plaintiff wrote in relevant part that ‘‘[a]s I have exhausted
my efforts to contact either of you by phone or resolve
this via [e-mail], I am exercising my rights under our
agreement and am declaring this loan in ‘Default’ under
the [terms of the promissory note] . . . .’’ In the default
notice, the plaintiff further explained that he was sending it because the promissory note was ‘‘in breach and
not being met or upheld in the spirit of’’ the parties’
agreement. The court found that the defendants actually
had received the default notice.
In support of their sixth special defense, the defendants maintained that the plaintiff failed to comply with
the provision that a notice of default be sent ‘‘by certified mail, postage prepaid or personal delivery,’’ focusing specifically on the lack of evidence as to any certified mailing. As an initial matter, in rejecting the
defendants’ sixth special defense, the court construed
the notice provision and concluded that the phrase ‘‘personal delivery’’ was satisfied by actual delivery, even
by noncertified mail.7 In this regard, the court found
that the plaintiff had strictly complied with the notice
provision. In the alternative, the court deemed ‘‘delivery
and actual receipt’’ to constitute substantial compliance
with the notice provision. Because the court determined
that the plaintiff had complied, either strictly or substantially, with the notice requirement of the note, it
7
The court noted that the plaintiff had been living in Paris, France, and did
not have access to the United States postal system and its certified mail form
of delivery.
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concluded that there was no material failure to comply
with a condition precedent.
The defendants claim that the court erred in analyzing
‘‘what ‘personal delivery’ [as that phrase is used in the
notice provision] could or might mean’’ because ‘‘[t]he
plain meaning [of the notice provision] is the plain
meaning.’’ In essence, the defendants contend that the
court improperly construed the notice provision to permit actual delivery, even by means of noncertified mail.8
Because we affirm the court’s conclusion that the plaintiff substantially complied with the notice provision,
we need not address the defendants’ claim that the
court improperly construed the ‘‘personal delivery’’ language in the notice provision to mean ‘‘actual’’ delivery
under a strict compliance standard.
‘‘On several occasions, this court has considered the
role of substantial performance in the enforcement of
contract obligations. The concept is not a novel one.
Although the doctrine was most eloquently articulated
in the celebrated case of Jacob & Youngs, Inc. v. Kent,
230 N.Y. 239, 129 N.E. 889 (1921), in the context of
building contracts, it has long been recognized to have
application as well to the enforcement of ‘contracts of
all kinds . . . .’ 8 A. Corbin, Contracts (Rev. Ed. 1999)
§ 36.2, p. 336. At issue in a claim of substantial performance is whether partial performance by one party
is so ‘nearly equivalent to that for which the parties
bargained’ that it will ‘protect him from having his
defaults considered as breaches’ sufficient ‘to justify
the other party in refusing’ to comply with its own
contractual obligations. 15 S. Williston, Contracts (4th
Ed. Lord 2000) § 44:54, pp. 227–28.
8

The defendants do not challenge the court’s factual finding that they actually
received the default notice. Rather, they limit their claim to the contention that
the plaintiff did not strictly comply with the notice provision of the promissory note.
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‘‘ ‘There is no simple test for determining whether
substantial performance has been rendered’; Hadden
v. Consolidated Edison Co., 34 N.Y.2d 88, 96, 312 N.E.2d
445, 356 N.Y.S.2d 249 (1974); but among the factors to
be considered is ‘the degree to which the purpose
behind the contract has been frustrated . . . .’ Id.’’
Mortgage Electronic Registration Systems, Inc. v.
Goduto, 110 Conn. App. 367, 373, 955 A.2d 544, cert.
denied, 289 Conn. 956, 961 A.2d 420 (2008). ‘‘The doctrine of substantial compliance is closely intertwined
with the doctrine of substantial performance. . . . The
doctrine of substantial performance shields contracting
parties from the harsh effects of being held to the letter
of their agreements. Pursuant to the doctrine of substantial performance, a technical breach of the terms
of a contract is excused, not because compliance with
the terms is objectively impossible, but because actual
performance is so similar to the required performance
that any breach that may have been committed is immaterial.’’ (Citation omitted; internal quotation marks
omitted.) Pack 2000, Inc. v. Cushman, 311 Conn. 662,
675, 89 A.3d 869 (2014). ‘‘[T]he proper application of
the doctrine of substantial performance requires a
determination as to whether the contractual breach is
material in nature. . . . [T]he doctrine of substantial
performance applies only where performance of a
nonessential condition is lacking, so that the benefits
received by a party are far greater than the injury done
to him by the breach of the other party.’’ (Citations
omitted; emphasis in original; internal quotation marks
omitted.) 21st Century North America Ins. Co. v. Perez,
177 Conn. App. 802, 815, 173 A.3d 64 (2017), cert. denied,
327 Conn. 995, 175 A.3d 1246 (2018).
This court repeatedly has applied the substantial performance doctrine in determining whether a contractual notice requirement has been satisfied in a given
case, generally with respect to the contents of the notice
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itself. See, e.g., Mortgage Electronic Registration Systems, Inc. v. Goduto, supra, 110 Conn. App. 373–76; id.,
375 (‘‘[a]lthough generally contracts should be enforced
as written, we will not require mechanistic compliance
with the letter of notice provisions if the particular
circumstances of a case show that the actual notice
received resulted in no prejudice and fairly apprised
the noticed party of its contractual rights’’ (internal
quotation marks omitted)); Fidelity Bank v. Krenisky,
supra, 72 Conn. App. 713–15 (concluding that notice of
default substantially complied with notice provision in
mortgage because defendants were sufficiently
apprised of their rights); see also Wells Fargo Bank,
N.A. v. Fitzpatrick, 190 Conn. App. 231, 241–43, 210
A.3d 88 (applying substantial compliance doctrine to
mortgage deed’s notice requirements), cert. denied, 332
Conn. 912, 209 A.3d 1232 (2019); Twenty-Four Merrill
Street Condominium Assn., Inc. v. Murray, 96 Conn.
App. 616, 620–25, 902 A.2d 24 (2006) (declining to
require strict compliance with notice requirement in
bylaws where delay in notice resulted in no prejudice
to defendant under circumstances of case). The present
case gives us the occasion to consider, and affirm, the
court’s application of the substantial compliance doctrine to the method of mailing identified in the contractual notice provision.
Applying the foregoing principles to the present case,
we conclude that, even assuming arguendo that the
method of delivery of the default letter did not mechanistically comply with the contractual notice provision,
‘‘literal enforcement . . . would serve no purpose’’;
Fidelity Bank v. Krenisky, supra, 72 Conn. App. 712;
because, as found by the trial court, the defendants
had actual notice of the declaration of their default—
a finding that they do not challenge on appeal. We
therefore affirm the trial court’s judgment as to count
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one on the ground that the plaintiff substantially complied with the notice requirement of the promissory
note under the circumstances of this case, namely,
where there is no contractual requirement of proof of
actual delivery, actual delivery is not contested, and
any noncompliance with the requisite method of delivery did not result in any prejudice to the defendants.
Cf. Aurora Loan Services, LLC v. Condron, supra, 181
Conn. App. 276 (‘‘we decline to apply the doctrine [of
substantial performance] where there is a contractual
provision requiring proof of actual delivery for a notice
of default sent by certified mail, return receipt
requested, and there is no evidence that the defendants
actually received the notice of default’’).
II
The defendants next claim that the trial court erred
in its calculation of damages awarded to the plaintiff.
Specifically, the defendants assert that the damages
award should have been reduced by a credit of $120,000,
representing the purported value of one million shares
of stock provided to the plaintiff as security. We are
not persuaded.
‘‘Our Supreme Court has held that [t]he trial court has
broad discretion in determining damages. . . . The
determination of damages involves a question of fact
that will not be overturned unless it is clearly erroneous.
. . . In a case tried before a court, the trial judge is the
sole arbiter of the credibility of the witnesses and the
weight to be given specific testimony. . . . On appeal,
we will give the evidence the most favorable reasonable
construction in support of the verdict to which it is
entitled. . . . In other words, we are constrained to
accord substantial deference to the fact finder on the
issue of damages. . . . Under the clearly erroneous
standard, we will overturn a factual finding only if there
is no evidence in the record to support it . . . or [if]
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although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.’’
(Citations omitted; internal quotation marks omitted.)
Northeast Builders Supply & Home Centers, LLC v.
RMM Consulting, LLC, 202 Conn. App. 315, 353, 245
A.3d 804, cert. denied, 336 Conn. 933, 248 A.3d 709
(2021).
The following additional facts, as found by the trial
court, are relevant to our consideration of the defendants’ claim. The loan agreement between the plaintiff
and the defendants required the defendants to provide,
inter alia, 1.1 million shares of American Energy Group
Ltd. (AEG)9 stock to the plaintiff as collateral. The
defendants argued that because (1) they transferred
one million shares of AEG stock to the plaintiff on
December 11, 2015, and (2) on that date, the shares
were valued at $0.12 per share, they were entitled to
a credit in the amount of $120,000 (i.e., one million
multiplied by 0.12) in connection with any damages
awarded to the plaintiff.
In its memorandum of decision, the court found that
the $0.12 share value claimed by the defendants was
based on market transactions on December 11, 2015,
and that the evidence revealed substantial fluctuations
in the stock price over the course of years. Perhaps
most importantly, the court found that there was no
indication of value in 2016, when the plaintiff formally
declared a default and had a duty under the loan agreement to look to the securities for an initial source of
repayment of the debt. The court further found that
the plaintiff had encountered problems liquidating the
shares and that, at the time that he had declared the
promissory note in default in 2016, he ‘‘was encountering issues relating to transferring the shares to his
9

AEG is a business controlled by Pierce.
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own personal account . . . .’’ Furthermore, although
the defendants argued that they should be credited with
the value of the one million shares as of December 11,
2015, the court found that the shares were not actually
accessible in the plaintiff’s personal account until January, 2017.
With respect to the plaintiff’s difficulties in liquidating
the AEG shares, the court found that there were ‘‘repeated
references to and evidence of the substantial fluctuations in [the value of AEG stock] particularly over the
course of years, and the plaintiff identified the general
illiquidity’’ of the AEG shares—which the court classified as ‘‘penny stock[s].’’ Additionally, the court found
that: (1) there was no ‘‘credible evidence as to the value
on a per share basis as of the [plaintiff’s] declaration
of default’’; and (2) there was no ‘‘documentation as to
time, price, or number of [AEG] shares]’’ sold beyond
the actual sale of a small number of shares sold for
$13,249. Finally, the court found that ‘‘there were continuing problems into at least 2018 concerning the ability of the plaintiff to sell the [AEG] shares.’’
On the basis of the evidence before it, the court determined that there were ‘‘uncertainties as to [the] marketability and value’’ of the one million shares of AEG
stock. Accordingly, the court declined to credit the
defendants with the $120,000 they were claiming;
instead, the court credited the defendants for sales of
the shares actually ‘‘made/documented,’’ and treated
unsold shares separately. To that end, the court found
that the plaintiff had sold a number of AEG shares for
a total of $13,249, and credited the defendants accordingly. Moreover, the court concluded that, to the extent
that the plaintiff had sold any of the one million AEG
shares in addition to those sold to generate the $13,249
credited as payment, ‘‘the additional amount recovered
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[was] to be treated as a payment against the indebtedness.’’ The court further ordered the plaintiff to transfer
any unsold AEG shares in his possession back to Pierce.
The defendants claim that the court erred in failing to
deduct the $120,000 from the plaintiff’s damages award.
The defendants contend that (1) there is no dispute
that they transferred one million shares of AEG stock,
valued at $0.12 per share, to the plaintiff on December
11, 2015, and (2) the evidence in the record reveals,
contrary to the court’s finding, that the plaintiff was
able to sell those shares freely as of that date. We are
not persuaded.
As our Supreme Court has explained: ‘‘[T]he court must
have evidence by which it can calculate the damages,
which is not merely subjective or speculative . . . but
which allows for some objective ascertainment of that
amount. . . . This certainly does not mean that mathematical exactitude is a precondition to an award of
damages, but we do require that the evidence, with
such certainty as the nature of the particular case may
permit, lay a foundation [that] will enable the trier to
make a fair and reasonable estimate.’’ (Internal quotation marks omitted.) American Diamond Exchange,
Inc. v. Alpert, 302 Conn. 494, 510–11, 28 A.3d 976 (2011).
Applying the clearly erroneous standard of review,
which requires that we substantially defer ‘‘to the fact
finder on the issue of damages’’; (internal quotation
marks omitted) Northeast Builders Supply & Home
Centers, LLC v. RMM Consulting, LLC, supra, 202
Conn. App. 353; we conclude that the record supports
the court’s determination that the defendants were not
entitled to the claimed $120,000 credit.
First, the court correctly found that the plaintiff did not
have an obligation to sell the shares on December 11,
2015. The loan agreement provided that in ‘‘the event
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of a default . . . Lender agrees to first resort to the
Collateral Shares for repayment of the debt evidenced
by the Note, attorneys’ fees and costs through a resale
of a sufficient number of the Collateral Shares in the
open market reasonably necessary to recoup all sums
due to Lender under the Note and Pledge Agreement.’’
The court found that the plaintiff first declared a default
in his letter dated September 12, 2016. Thus, because
the plaintiff had not declared a default until September,
2016, he did not have an obligation to sell the AEG
shares on December 11, 2015.
Second, the defendants did not submit evidence to support their claim that the AEG shares were worth $120,000.
Rather, the defendants’ own trial exhibits showed that
there were substantial fluctuations in the value of the
AEG stock. Simply put, the defendants did not provide
the trial court with sufficient evidence to allow the
court to ‘‘ ‘objective[ly] [ascertain]’ ’’ the value of the
AEG stock. American Diamond Exchange, Inc. v.
Alpert, supra, 302 Conn. 510–11.
Finally, there is evidence in the record that contradicts the defendants’ claim that the plaintiff was able
to sell the AEG shares freely as of December 11, 2015.
In the plaintiff’s September 12, 2016 letter to the defendants, the plaintiff explained that he was ‘‘still waiting
to receive the 1.1 [million] shares of American Energy
stock into [his] account.’’ On January 26, 2017, the plaintiff received an e-mail notifying him that one million
AEG shares had been transferred to his personal
account. Thus, the trial court’s finding that the shares
were not actually accessible in the plaintiff’s personal
account—and therefore not transferable—until January, 2017, was amply supported by the evidence.
In sum, because the record readily supports the court’s
finding that the defendants were not entitled to a $120,000
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credit for the purported value of the AEG stock, the defendants’ claim fails.
The judgment is affirmed.
In this opinion the other judges concurred.

STATE OF CONNECTICUT v. TAMARA GORDON
(AC 42039)
Alvord, Prescott and Cradle, Js.
Syllabus
Convicted of the crime of larceny of an elderly person by embezzlement in
the second degree in connection with certain credit card transactions,
the defendant appealed to this court. The defendant was a health care
aide who lived part-time with the alleged victim, R, and his wife. Eventually, the defendant and R became romantic and intimate. R gave the
defendant large sums of money, and, according to the defendant, authorized the use of his credit card to make purchases for the defendant’s
own personal needs. After R’s health declined, his son, B, hired a bookkeeper to help R manage his finances. When the bookkeeper found
certain credit card charges and checks written to the defendant, the
defendant’s employment was terminated. B filed a complaint with the
police, who conducted a larceny investigation, during which a detective,
S, interviewed R. Prior to trial, R died, and the court granted a motion
in limine filed by the defendant to preclude the admission of statements
made by R to any law enforcement agent. At trial, S testified that he
met with R and that R consented to the investigation. On appeal, the
defendant claimed that the trial court improperly admitted into evidence
a testimonial hearsay statement of R in violation of her constitutional
right to confrontation and that she was deprived of her due process
rights when the prosecutor engaged in prosecutorial impropriety by
making substantive use of the testimonial hearsay statement in her
closing rebuttal argument. Held:
1. The trial court violated the defendant’s right to confrontation under the
federal constitution by admitting into evidence, without limitation, S’s
testimony that R consented to the larceny investigation, which constituted hearsay: R’s consent to the larceny investigation was an out-ofcourt statement, and, although S did not repeat any of the specific words
that R spoke during his interview with S, S’s testimony presented to
the jury, by implication, the substance of R’s statements during the
interview, that, after being informed of the nature of the investigation
into the defendant’s conduct, R communicated to S that the police had
his permission to continue to pursue the larceny investigation because
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the transactions were unauthorized; moreover, R’s statement of consent
was admitted for the truth of the matter asserted, as the court indicated
to the parties that it would admit the statement even if it were hearsay
in that it was akin to a dying declaration, the court admitted the statement
at issue without limitation, which meant it could be used for any purpose,
and the prosecutor’s closing rebuttal argument that the jury should infer
that the defendant made unauthorized purchases with R’s credit card
because otherwise R would not have consented to the police investigation was a powerful indicia that the parties and the court understood
that R’s statement of consent was admitted for substantive purposes;
furthermore, R’s statement was testimonial in nature because the state
conceded it would be if it came in for substantive purposes and it was
provided amidst an interrogation to establish or to prove past events
potentially relevant to later criminal prosecution, and the defendant
did not previously have the opportunity to cross-examine R, who was
unavailable due to his death; additionally, the defendant was harmed
by the error, because the circumstances of the trial suggested that the
admission of S’s testimony influenced the judgment of the jury in that
R effectively testified against the defendant on this critical issue from
the grave without ever having been subjected to cross-examination, the
jury had been presented with evidence that R had often gifted the
defendant money and that the state did not charge the defendant for
the theft of those funds, and, less than ten minutes after the jury reheard
S’s testimony, it returned a guilty verdict.
2. Because this court concluded that the trial court improperly admitted
R’s testimonial statement for substantive purposes, in contravention of
the defendant’s constitutional right to confrontation, it did not need to
reach the merits of the defendant’s prosecutorial impropriety claim.
Argued January 6—officially released July 20, 2021
Procedural History

Substitute information charging the defendant with
the crime of larceny of an elderly person by embezzlement in the second degree, brought to the Superior
Court in the judicial district of Stamford-Norwalk, geographical area number twenty, and tried to the jury
before Hernandez, J.; verdict and judgment of guilty,
from which the defendant appealed to this court.
Reversed; new trial.
Megan L. Wade, assigned counsel, with whom was
Emily Graner Sexton, assigned counsel, for the appellant (defendant).
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Melissa E. Patterson, senior assistant state’s attorney, with whom, on the brief, were Paul J. Ferencek,
state’s attorney, and Justina Moore, assistant state’s
attorney, for the appellee (state).
Opinion

PRESCOTT, J. The defendant, Tamara Gordon, appeals
from the judgment of conviction, rendered following a
jury trial, of larceny of an elderly person by embezzlement in the second degree in violation of General Statutes §§ 53a-119 (1) and 53a-123 (a) (5). On appeal, the
defendant claims that (1) the court improperly admitted
into evidence a testimonial hearsay statement of the
alleged victim, Robert Duke, Sr. (Duke), who died prior
to trial, in violation of the defendant’s right to confrontation under the sixth amendment to the United States
constitution1 and article first, § 8, of the Connecticut
constitution,2 and (2) she was deprived of her due process rights when the prosecutor engaged in prosecutorial impropriety by making substantive use of Duke’s
testimonial hearsay statement in her closing rebuttal
argument. Because we conclude that the court improperly admitted Duke’s testimonial statement for substantive purposes, in contravention of the defendant’s right
to confrontation, we do not need to reach the merits of
the defendant’s prosecutorial impropriety claim. Accordingly, we reverse the judgment of conviction and remand
for a new trial.
1
The sixth amendment to the United States constitution provides in relevant part: ‘‘In all criminal prosecutions, the accused shall enjoy the right
. . . to be confronted with the witnesses against him . . . .’’ U.S. Const.,
amend. VI. ‘‘[T]he sixth amendment rights to confrontation and to compulsory process are made applicable to state prosecutions through the due
process clause of the fourteenth amendment.’’ (Internal quotation marks
omitted.) State v. Holley, 327 Conn. 576, 593, 175 A.3d 514 (2018).
2
Article first, § 8, of the Connecticut constitution provides in relevant
part: ‘‘In all criminal prosecutions, the accused shall have a right . . . to
be confronted by the witnesses against him . . . .’’
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The following facts, as presented to the jury, and procedural history are relevant to our review of the defendant’s
claims. For approximately thirty-eight years, Duke, a lawyer, and his wife, Jeanette Duke,3 lived together in their
family home in Wilton where they raised four children.
Jeanette Duke developed a degenerative neurological disorder and eventually required around-the-clock care. To
assist with Jeanette Duke’s care, Duke hired two live-in
health care aides, Tina Grigoryan, who was responsible for
Jeanette Duke’s care from Monday morning until Saturday
morning, and the defendant, who was responsible for
Jeanette Duke’s care from Saturday morning until Monday
morning. The aides’ responsibilities included, inter alia,
purchasing groceries, household items, and personal
items for the Dukes. For such purchases, Duke authorized
the aides to use his credit card, which was kept in a
designated kitchen drawer.
Duke was generous to his employees. Grigoryan and
the defendant were well compensated, earning between
$400 and $500 per day and regular bonuses. Duke loaned
Grigoryan money on at least two occasions for eye surgery
and a personal family matter. Duke also assisted the defendant with a business endeavor that ultimately was unsuccessful, by drafting the requisite legal documents, connecting the defendant with an attorney, and providing funds.
According to the defendant, in April, 2010, her relationship with Duke became romantic and intimate. At that
time, Duke was in his early eighties and the defendant was
in her early thirties. The defendant testified that Duke’s
generosity increased in tandem with the intimacy of the
relationship, and that he made sure she did not ‘‘want for
anything at all.’’ At a certain point, the Dukes’ children
became upset about the amount of money their father
was providing to the defendant. In March, 2012, Ben Duke,
Duke’s son, met with the defendant and his father to
3

We refer to Robert Duke, Sr., and Jeanette Duke collectively as the Dukes.
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present information that he thought would demonstrate
that the defendant was making misrepresentations to his
father. After that conversation, the defendant quit working
for the Dukes. Duke wrote the defendant a $10,000 severance check.
Approximately three weeks later, the defendant
returned to work for the Dukes at Duke’s request. When
the defendant returned to work, Duke continued to give
her large sums of money in addition to her daily pay, in the
form of checks designated for a Health Reimbursement
Account (HRA).4 The defendant testified that she used
Duke’s credit card to make purchases for her own personal needs and that Duke was aware of, and authorized,
those purchases.
Ben Duke testified that Duke’s health declined significantly in late 2012, and he began to need additional assistance. In March, 2013, the Dukes moved to an independent
living facility in Redding, at which the aides continued to
provide care for them pursuant to the same schedule—
Grigoryan during the week and the defendant on the
weekends. In August, 2013, Ben Duke hired Beth Wagner,
a bookkeeper, to help his father manage his finances.
Upon reviewing eight months of Duke’s credit card statements, from January through September, 2013, Wagner
found that there were $7371.43 worth of weekend charges
at CVS Pharmacy, $4197.57 at T.J. Maxx, and $7812.30 at
Stop & Shop. Duke had written checks to pay these credit
card bills. Wagner also determined that, in 2013, Duke
wrote the defendant a number of HRA checks totaling
4

The defendant testified that Duke came up with two different ‘‘plans’’
concerning the money that he was giving to her. The first plan was to say
that Duke was giving money to the defendant as a loan that she would repay
when she sold a property that she owned in Jamaica. The second plan,
which took effect after the defendant returned to work in approximately
April, 2012, was to say that the defendant had breast cancer and the money
from Duke was to pay for medical expenses. The defendant further testified
that she used the money for her business and to take care of herself and
her family.
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$78,446.43. On September 7, 2013, shortly after Wagner
presented her findings to Ben Duke and Duke, the defendant’s employment was terminated.
On September 13, 2013, Ben Duke filed a complaint with
the Wilton Police Department regarding approximately
$23,000 in suspicious weekend transactions on Duke’s
credit card from January through September, 2013. The
Wilton police then conducted a larceny investigation, during which the police detective assigned to the case, Robert
Scott Sear, interviewed Duke. The defendant was arrested
in 2014, and later charged, by an amended long form
information, with larceny of an elderly person by embezzlement in the second degree, in violation of §§ 53a-119
(1)5 and 53a-123 (a) (5).6 Duke died in October, 2014,
approximately three and one-half years before trial.
Prior to trial, the defendant filed a motion in limine to
preclude the admission of statements made by Duke to
‘‘any law enforcement agent,’’ in which she argued that
any statements made to the police were inadmissible testimonial hearsay. At the hearing on the motion in limine,
the court asked the state if it intended to offer any hearsay
testimony regarding statements of Duke. The state’s
response was that it would follow the rules of evidence,
it did not plan to claim any exceptions to the hearsay
rule that would apply to Duke’s statements, and it would
5
General Statutes § 53a-119 provides in relevant part: ‘‘A person commits
larceny when, with intent to deprive another of property or to appropriate
the same to himself or a third person, he wrongfully takes, obtains or
withholds such property from an owner. Larceny includes, but is not limited
to: (1) Embezzlement. A person commits embezzlement when he wrongfully
appropriates to himself or to another property of another in his care or
custody. . . .’’
6
General Statutes § 53a-123 (a) provides in relevant part: ‘‘A person is
guilty of larceny in the second degree when he commits larceny, as defined
in section 53a-119, and . . . (5) the property, regardless of its nature or
value, is obtained by embezzlement, false pretenses or false promise and
the victim of such larceny is sixty years of age or older, or is a conserved
person . . . or is blind or physically disabled . . . .’’
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notify opposing counsel if it found ‘‘some crazy exception
that [it] think[s] would be useful . . . .’’ The court granted
the defendant’s motion in limine, explaining that its decision was based on the prosecutor’s representation that
she would not be offering any testimony regarding hearsay
statements of Duke.
The defendant later filed a motion to suppress certain
evidence obtained from the stores at which the defendant
had used Duke’s credit card to make personal purchases.
At the hearing on the motion to suppress, Detective Sear
testified regarding, inter alia, his interview with Duke.
Specifically, he stated, ‘‘I went to Yale New Haven Hospital, spoke to [Duke], met with him on normal rapport. He
had a very weak voice. He obviously was partially blind.
He could not write, but he was aware of his surroundings.
He was alert. He was oriented. He agreed to speak with
me. I thought the interview was appropriate. His son with
power of attorney was present and I began to speak to
him about why I was there.
‘‘He explained that he knew and understood why I was
there, and then I began to ask him questions about these
certain transactions in which he did explain that there
were some food items that may have been purchased. It
would be difficult for him to isolate those, but the items
of gift card transactions, he was insistent that he never
authorized such purchases and he never authorized any
purchases within the T.J. Maxx store purchases that
were used.’’ (Emphasis added.)
Shortly thereafter, the court denied the defendant’s
motion to suppress on grounds not relevant to the present
appeal. Defense counsel then raised additional issues with
respect to Detective Sear’s potential trial testimony. Specifically, defense counsel argued, inter alia, that any statements that Duke made to Detective Sear during the interview are testimonial hearsay and not admissible at trial
pursuant to Crawford v. Washington, 541 U.S. 36, 124 S.
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Ct. 1354, 158 L. Ed. 2d 177 (2004). The following colloquy ensued:
‘‘The Court: All right. Does the state intend to offer the
substance of that interview and the statements that
[Duke] made?
‘‘[The Prosecutor]: I think that the jury should know
that Detective [Sear] met with [Duke] for sure.
‘‘The Court: All right. And—but are you offering
[Duke’s] statements to the detective at trial?
‘‘[The Prosecutor]: The state is not offering that as
evidence, Your Honor.
‘‘The Court: There’s your answer. There’s no Crawford issue.’’
On February 13, 2018, the first day of trial, but before
the jury was sworn in, defense counsel again raised to
the court the issue of Detective Sear testifying on the
topic of his interview with Duke:
‘‘[Defense Counsel]: And then also, Your Honor, on—
on Thursday last week we had talked about—a little
bit about the hospital visit of Detective Sear. And our
position, the court may recall, was that given the fact
that no statement from [Duke] would be admissible
because it’s testimonial hearsay, that there’s just no
relevance to that meeting between Detective Sear and—
‘‘The Court: No, I disagree. Do you intend to offer any
statements from that meeting, or just the fact that it
occurred?
‘‘[The Prosecutor]: Do I intend to offer any statements
from that meeting? I’m going to ask Detective Sear, did
there come a time that he met with [Duke]. And I don’t
know exactly what his response will be, but I’m not
going to [ask] what did he tell you.
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‘‘The Court: All right. I think that answers your question. The fact that he met with [Duke] I think is highly
relevant. It shows the integrity and the thoroughness
of the investigation, which is always an issue in a criminal trial.
‘‘[Defense Counsel]: But—
‘‘The Court: And it sounds like the state does not intend
to offer any statements from [Duke], which would qualify as hearsay evidence.
‘‘[Defense Counsel]: But it presumes the competency
of [Duke] regarding whatever was said.
‘‘The Court: Well, you’re free to cross-examine on that.
Do you intend to cross-examine on that?
‘‘[Defense Counsel]: I guess we’ll see.
‘‘The Court: All right. Well then it shouldn’t be an issue.
I mean, it seems to me that you’re—that you’re—you’re
jumping ahead. Just because he had a conversation
with the person that somehow that calls the person’s
competence into—into question. If the state’s not offering any substantive statements from [Duke] from that
meeting, then I don’t see what the hearsay problem is.’’
Detective Sear was the first witness to testify, and when
he took the stand, he testified as follows with respect
to
his interview with Duke:
‘‘Q. Did you ever meet with [Duke]?
‘‘A. I did. I did meet with [Duke] I wanted to have
him relay facts to me, even though his son was represented by power of attorney. I made arrangements to
meet with him and develop what he could provide me
with the information as to his concerns and validate
the complaint.
‘‘Q. Did he consent to the investigation?
‘‘A. He did.’’

July 20, 2021

CONNECTICUT LAW JOURNAL

206 Conn. App. 70

JULY, 2021

Page 199A

79

State v. Gordon

Defense counsel did not object at the time to Detective Sear’s testimony. After the court dismissed the jury
for its morning recess, however, defense counsel moved
for a mistrial on the ground that Detective Sear’s testimony that Duke had consented to the investigation was
a constitutional violation under Crawford v. Washington, supra, 541 U.S. 36. Defense counsel further explained
that he did not object at the time that Detective Sear
made the comment because it ‘‘would have highlighted
the damaging nature of that testimony to the jury,’’ and
that ‘‘[t]he only remedy is a mistrial’’ because if the jury
was told to disregard that portion of Detective Sear’s
testimony, it only would have highlighted that remark
for the jury.
The court disagreed with defense counsel on the basis
that Duke’s consent to the investigation is not a statement of fact offered for the truth of the matter asserted,
but instead was a verbal act. As such, it concluded that
Detective Sear’s response was not hearsay, and, even
if it was, the court explained that it was admissible
under the residual exception to the hearsay rule
because the circumstances under which Duke gave consent ‘‘bore a high level of credibility and authenticity,’’
and it was almost akin to a dying declaration.7
7

Specifically, the court stated, inter alia: ‘‘It’s an act. I agree, is an act.
It’s not—it’s not a statement of fact. So it’s not even hearsay. . . . [Y]our
exception is noted for the record. I would note that even if—under the totality
of the circumstances offered at the hearing and during today’s testimony,
that even if it were hearsay, I would still admit it under the residual hearsay
evidence rule in as much as it’s apparent under the totality of the circumstances, that the statements were—that the circumstances under which the
statement was made bore a high level of credibility and authenticity.
‘‘It was taken at a time when [Duke] obviously was very concerned about
his finances and had every reason to be fully transparent with the investigation about the nature of his finances.
‘‘It’s almost, it’s not exactly, but it’s almost like a dying declaration. Somebody in that situation, I think would be very, very interested in getting his
finances in order. So it bears independent indicia of reliability.
‘‘And therefore, even if it were hearsay it would—it would be admissible.
And it was not, in my view, testimonial nature.
‘‘And again, at the very heart of it, it’s not a statement, it’s an act.’’
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The topic of Detective Sear’s interview with Duke did
not come up again until the rebuttal portion of the prosecutor’s closing argument, during which she argued,
inter alia: ‘‘Is it far-fetched to think that [Duke] would
be generous with writing checks and then think who
cares about the credit card? I would submit to you that
[Duke] was generous in writing checks. Why else would
it explain that [Duke], gave consent to Detective [Sear]
and to Ben Duke to pursue the charges that we have
before you today. Generosity is not on trial here. The
only thing that’s on trial is whether [the defendant]
abused her authority to use [Duke’s] credit card.’’
(Emphasis added.) The defendant did not object during
the prosecutor’s rebuttal argument.
During its multiday deliberation, the jury submitted
several notes. In one of the final notes that the jury
submitted before reaching a verdict, it requested a
replay of Detective Sear’s testimony. After the court
played Detective Sear’s testimony, it played a one
minute long portion of the defendant’s testimony, which
the jury had also requested. Then, after an additional
five minutes of deliberation, the jury returned a verdict
of guilty. The defendant later was sentenced to ten years
of imprisonment, execution suspended after twelve
months, followed by five years of probation. The court
also ordered restitution in the amount of $12,908. This
appeal followed. Additional facts will be set forth as
necessary.
The defendant first claims that she was deprived of
her constitutional right to confrontation under the sixth
amendment to the United States constitution and article
first, § 8, of the Connecticut constitution when the trial
court improperly admitted Detective Sear’s testimony
that Duke had consented to the larceny investigation.8
8

The state concedes that the defendant’s claim under the federal constitution is preserved. It maintains, however, that the defendant’s claim under the
state constitution is not preserved. Because we conclude that the defendant’s
right to confrontation under the federal constitution was violated, it is
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Specifically, the defendant argues that Duke’s consent
constituted implied hearsay that was testimonial in
nature, because it implied the content of Duke’s statements to Detective Sear during the interview and the
testimony was offered for the truth of the matter
asserted, namely, that Duke consented to the investigation because he agreed that the defendant had made
unauthorized purchases on his credit card. As such, the
court’s admission of the contested testimony violated
the defendant’s right to confrontation, because Duke
was an unavailable witness and the defendant did not
have an opportunity to cross-examine him. The defendant further argues that the state cannot demonstrate
that the improper admission of Detective Sear’s testimony was harmless beyond a reasonable doubt.
The state responds that Duke’s consent to the investigation constituted a verbal act and, accordingly, was
properly admitted into evidence as a nonhearsay statement. In addition, the state argues that even if Duke’s
consent constituted testimonial hearsay, the defendant
is not entitled to reversal because such error was harmless beyond a reasonable doubt. We conclude that the
trial court’s admission of Detective Sear’s testimony
without limitation violated the defendant’s right to confrontation and the state has failed to demonstrate that
the error was harmless beyond a reasonable doubt.
We begin by setting forth the appropriate standard of
review and governing legal principles. ‘‘The standard
under which we review evidentiary claims depends on
the specific nature of the claim presented. . . . To the
extent a trial court’s admission of evidence is based on
an interpretation of [law], our standard of review is
plenary. For example, whether a challenged statement
properly may be classified as hearsay and whether a
unnecessary to consider whether the state constitution provides greater
constitutional protections with respect to the right to confrontation.
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hearsay exception properly is identified are legal questions demanding plenary review. . . . We review the
trial court’s decision to admit evidence, if premised on
a correct view of the law, however, for an abuse of
discretion. . . .
‘‘As a general matter, hearsay statements may not be
admitted into evidence unless they fall within a recognized exception to the hearsay rule. . . . In the context
of a criminal trial, however, the admission of a hearsay
statement against a defendant is further limited by the
confrontation clause of the sixth amendment. Under
Crawford v. Washington, supra, 541 U.S. 59, hearsay
statements of an unavailable witness that are testimonial in nature may be admitted in accordance with the
confrontation clause only if the defendant previously
has had the opportunity to cross-examine the unavailable witness. Nontestimonial statements, however, are
not subject to the confrontation clause and may be
admitted under state rules of evidence. . . . Thus, the
threshold inquiries that determine the nature of the
claim are whether the statement was hearsay, and if
so, whether the statement was testimonial in nature,
questions of law over which our review is plenary.’’
(Citations omitted; internal quotation marks omitted.)
State v. Smith, 289 Conn. 598, 617–19, 960 A.2d 993
(2008).
We first consider, as an initial threshold inquiry,
whether Duke’s consent to the larceny investigation constituted hearsay. ‘‘An out-of-court statement offered to
establish the truth of the matter asserted is hearsay.
. . . The hearsay rule forbids evidence of out-of-court
assertions to prove the facts asserted in them. If the
statement is not an assertion or is not offered to prove
the facts asserted, it is not hearsay.’’ (Citations omitted;
internal quotation marks omitted.) Farrell v. Johnson &
Johnson, 335 Conn. 398, 407, 238 A.3d 698 (2020); see
also Conn. Code Evid. §§ 8-1 and 8-2. ‘‘Subject to certain
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exceptions, hearsay is inadmissible. . . . A statement
is defined as an oral or written assertion or . . . nonverbal conduct of a person, if it is intended by the person
as an assertion.’’ (Citation omitted; internal quotation
marks omitted.) Loiselle v. Browning & Browning Real
Estate, LLC, 147 Conn. App. 246, 257, 83 A.3d 608 (2013);
see also Conn. Code Evid. §§ 8-1 and 8-2. ‘‘If the conduct
is assertive in nature, that is, meant to be a communication—like the nodding or shaking of the head in answer
to a question—it is treated as a statement, and the
hearsay rule applies.’’ (Internal quotation marks omitted.) State v. King, 249 Conn. 645, 670, 735 A.2d 267
(1999).
‘‘There are certain circumstances when, although the
witness did not repeat the statements of another person,
his or her testimony presented to the jury, by implication, the substance of another person’s statements. . . .
Under these circumstances, a witness has implied an
out-of-court statement of another by testifying to the
witness’ own verbal or nonverbal response to an identifiable conversation.’’ (Citation omitted; internal quotation marks omitted.) Loiselle v. Browning & Browning
Real Estate, LLC, supra, 147 Conn. App. 257–58; see
State v. Burton, 191 Conn. App. 808, 832–33, 216 A.3d
734 (concluding that unmarked photographic array documents offered for purpose of establishing inference
that eyewitnesses were unable to identify defendant
constituted implied hearsay), cert. denied, 333 Conn.
927, 217 A.3d 995 (2019).
We now turn to a category of nonhearsay statements
known as verbal acts. ‘‘A verbal act is an out-of-court
statement that causes certain legal consequences, or,
stated differently, it is an utterance to which the law
attaches duties and liabilities . . . [and] is admissible
nonhearsay because it is not being offered for the truth
of the facts contained therein.’’ (Internal quotation
marks omitted.) State v. Perkins, 271 Conn. 218, 255,
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856 A.2d 917 (2004). Often cited examples of verbal
acts include words of offer and acceptance in a contract
action; Gyro Brass Mfg. Corp. v. United Automobile
Workers, Aircraft & Agricultural Implement Workers
of America, AFL-CIO, 147 Conn. 76, 80, 157 A.2d 241
(1959); Carrano v. Hutt, 93 Conn. 106, 111, 105 A. 323
(1918); defamatory statements in a slander action; Hayward v. Maroney, 86 Conn. 261, 262, 85 A. 379 (1912);
an offer of a bribe; State v. Halili, 175 Conn. App. 838,
861, 168 A.3d 565, cert. denied, 327 Conn. 961, 172 A.3d
1261 (2017); and statements of conspirators that form
the basis of the conspiracy. State v. Azevedo, 178 Conn.
App. 671, 680–81, 176 A.3d 1196 (2017), cert. denied,
328 Conn. 908, 178 A.3d 390 (2018).
In the present case, Duke’s consent to the larceny
investigation was an out-of-court statement. See State
v. King, supra, 249 Conn. 670 (conduct that is meant
to be communication is treated as statement for hearsay
purposes). Moreover, although Detective Sear did not
repeat any of the specific words that Duke spoke, Detective Sear’s testimony presented to the jury, by implication, the substance of Duke’s statements during the
interview. Specifically, Detective Sear’s testimony
implied that, after being informed of the nature of the
investigation into the defendant’s conduct with respect
to the credit card transactions at issue, Duke communicated to Detective Sear that the police had his permission to continue to pursue the larceny investigation
because the transactions were unauthorized, which is
precisely what the prosecutor argued in her closing
rebuttal argument. The full context of Detective Sear’s
testimony to the jury further highlights this implication.
That is, immediately before the question and answer
related to Duke’s consent, Detective Sear stated that
he met with Duke to ‘‘have him relay facts to me . . .
and develop what he could provide me with the information as to his concerns and validate the complaint.’’
(Emphasis added.)
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Next, we consider the purpose for which Duke’s outof-court statement of consent was admitted. We conclude for three reasons that it was admitted for the
truth of the matter asserted, and, thus, constituted hearsay. First, the court stated, when ruling on the defendant’s motion for a mistrial, that Duke’s consent was
not hearsay because it was a verbal act, but, even if it
were hearsay, it would be admissible under recognized
exceptions to the hearsay rule. Specifically, the court
said that it would admit the statement under the residual
exception, and that the statement was akin to a dying
declaration. Irrespective of whether these hearsay
exceptions were, in fact, applicable, it is significant that
the court indicated to the parties that it would admit
the statement even if it were hearsay.
Second, the court admitted the statement at issue
without limitation. ‘‘Evidence that is admissible . . .
for one purpose but not for another, is admissible . . .
for that purpose. The court may, and upon request shall,
restrict the evidence to its proper scope.’’ Conn. Code
Evid. § 1-4. ‘‘Absent a party’s request for a limiting
instruction, upon the admission of evidence, the court
is encouraged to instruct the jury on the proper scope
of the evidence or inquire whether counsel desires a
limiting instruction to be given.’’ Conn. Code Evid. § 14, commentary; see also Rokus v. Bridgeport, 191 Conn.
62, 67, 463 A.2d 252 (1983) (‘‘it is the better practice
for the trial court to instruct the jury whenever evidence
is admitted for a limited purpose even when not
requested to do so’’). If Duke’s consent had been admitted only as a verbal act, the jury should have been so
instructed.9 Because the court did not place any restriction on the jury’s use of the testimony, the evidence
9
The fact that the defendant did not ask for a limiting instruction, with
respect to the admission of Duke’s consent solely as a verbal act, is not
fatal to her claim because such a request likely would have been futile in
light of the fact that the court said it would admit the statement even if it
were hearsay.
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could be used for any purpose. See Curran v. Kroll,
303 Conn. 845, 864, 37 A.3d 700 (2012) (‘‘This evidence
was admitted in full, without limitation. In the absence
of any limiting instruction, the jury was entitled to draw
any inferences from the evidence that it reasonably
would support.’’). In the present case, the failure to
limit the purpose for which Duke’s statement of consent
came in was particularly egregious because, as we
explain subsequently, it resulted in a violation of the
defendant’s constitutional right to confrontation. See
State v. Atkins, 118 Conn. App. 520, 535–36, 984 A.2d
1088 (2009) (concluding, in context of reviewing for
plain error trial court’s failure to give limiting instruction concerning use of evidence of prior misconduct,
that ‘‘[t]he failure by the court to give, sua sponte, an
instruction that the defendant did not request, that is
not of constitutional dimension . . . is not so egregious that it affects fundamental fairness or the integrity
of and public confidence in the judicial proceedings’’
(emphasis added)), cert. denied, 295 Conn. 906, 989 A.2d
119 (2010).
Third, the prosecutor’s closing rebuttal argument that
the jury should infer that the defendant made unauthorized purchases with Duke’s credit card because otherwise Duke would not have consented to the police
pursuing charges against the defendant, is a powerful
indicia that the parties and the court understood that
Duke’s statement of consent was admitted for substantive purposes. That is to say that if Duke’s statement
of consent was admitted solely as a verbal act, it would
have been improper for the prosecutor to argue that
Duke’s statement should be understood to mean that
he had not authorized the credit card transactions, particularly in light of the fact that Detective Sear had
testified, outside of the presence of the jury, that Duke
‘‘was insistent that he never authorized [gift card transactions] and he never authorized any purchases within
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the T.J. Maxx store . . . .’’ See State v. Alexander, 254
Conn. 290, 306, 755 A.2d 868 (2000) (‘‘A prosecutor, in
fulfilling his duties, must confine himself to the evidence in the record. . . . Statements as to facts that
have not been proven amount to unsworn testimony,
which is not the subject of proper closing argument.’’
(Citations omitted; internal quotation marks omitted.)).
For Duke’s statement of consent to be admitted properly as a verbal act, the consent would have to be offered
for a purpose related not to its substance but, rather,
solely to the fact that it was given.10 See State v. Perkins,
supra, 271 Conn. 255. By simultaneously arguing that
Duke’s consent was admitted as a verbal act and that
the prosecutor’s substantive use of the consent in her
closing rebuttal argument did not constitute prosecutorial impropriety, the state attempts to have it both
ways. It cannot. The statement of consent was either
a verbal act and it was prosecutorial impropriety to
use it for substantive purposes in the closing rebuttal
argument, or, the statement of consent came in as
implied hearsay under an exception to the hearsay rule
and it was not improper for the prosecutor to use it
substantively in the closing rebuttal argument. We reach
the latter conclusion, and express no opinion as to
whether, under a different set of circumstances, an outof-court statement of consent could constitute a verbal act.
The second inquiry under our confrontation jurisprudence is to determine whether the statement at issue
is testimonial in nature. See State v. Smith, supra, 289
10
We note that, here, Duke’s statement of consent does not appear to
have had any legal consequence, as the police generally do not require
consent from the victim of an alleged crime in order to conduct an investigation. See State v. Perkins, supra, 271 Conn. 255 (‘‘verbal act is an out-ofcourt statement that causes certain legal consequences’’ (internal quotation
marks omitted)). Moreover, to the extent that Detective Sear testified that
the police require a sworn statement to make a complaint official, Ben Duke
provided such a sworn statement before Detective Sear interviewed Duke.
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Conn. 622 (‘‘the confrontation clause applies only to
statements that are testimonial in nature’’). During oral
argument before this court, the state conceded that if
we were to conclude that Duke’s statement of consent
came in for substantive purposes, it was testimonial in
nature. See State v. Sinclair, 332 Conn. 204, 219–20,
210 A.3d 509 (2019) (‘‘Statements are nontestimonial
when made in the course of police interrogation under
circumstances objectively indicating that the primary
purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that
there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or
prove past events potentially relevant to later criminal
prosecution.’’ (Emphasis in original; internal quotation
marks omitted.)). Because we have determined that
Duke’s statement of consent came in for its truth and
the state has conceded that under such circumstances
the statement was testimonial, and because the statement was provided amidst an interrogation to establish
or prove past events potentially relevant to later criminal prosecution, we conclude that the statement was
testimonial in nature.
As previously mentioned, pursuant to Crawford,
‘‘hearsay statements of an unavailable witness that are
testimonial in nature may be admitted in accordance
with the confrontation clause only if the defendant previously has had the opportunity to cross-examine the
unavailable witness.’’ (Internal quotation marks omitted.) Id., 218. In the present case, it is undisputed that
Duke was unavailable because he had died; State v.
Frye, 182 Conn. 476, 481, 438 A.2d 735 (1980); the defendant did not previously have the opportunity to crossexamine him, and Duke’s consent to the larceny investigation was testimonial in nature. Therefore, the court
violated the defendant’s right to confrontation under the
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federal constitution by admitting, without limitation,
Detective Sear’s testimony that Duke consented to the
larceny investigation.
This conclusion, however, does not end our inquiry.
We must also consider whether the defendant was
harmed by this error. ‘‘Because the error is constitutional in magnitude, the state has the burden of proving
[that] the constitutional error was harmless beyond a
reasonable doubt.’’ (Internal quotation marks omitted.)
State v. Hutton, 188 Conn. App. 481, 521, 205 A.3d 637
(2019). ‘‘Whether such error is harmless in a particular
case depends upon a number of factors, such as the
importance of the witness’ testimony in the prosecution’s case, whether the testimony was cumulative, the
presence or absence of evidence corroborating or contradicting the testimony of the witness on material
points, the extent of cross-examination otherwise permitted, and, of course, the overall strength of the prosecution’s case. . . . Most importantly, we must examine
the impact of the evidence on the trier of fact and the
result of the trial. . . . If the evidence may have had
a tendency to influence the judgment of the jury, it
cannot be considered harmless.’’ (Internal quotation
marks omitted.) State v. Smith, supra, 289 Conn. 628.
First, we conclude that this is a close case because
there was a dearth of evidence on the critical factual
question of whether Duke authorized the defendant to
use his credit card to purchase items for her personal
use, or whether the defendant wrongfully appropriated
Duke’s money for such purchases. In other words, the
key question to be answered by the jury was whether
the items that the defendant purchased with Duke’s
credit cards were gifts, or whether they were stolen.
Additionally, it is important to note that the jury was
presented with evidence that Duke often had gifted
the defendant money, and the state did not charge the
defendant for theft of those funds. Moreover, there are
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only two people who could have definitively answered
the critical question: the defendant and Duke. By virtue
of the admission of Detective Sear’s testimony that
Duke consented to the larceny investigation, Duke
effectively testified against the defendant on this critical
issue, from the grave, without ever having been subjected to cross-examination. See State v. Hutton, supra,
188 Conn. App. 503–504 (‘‘[t]he test of cross-examination is the highest and most indispensable test known
to the law for the discovery of truth’’ (internal quotation
marks omitted)). Indeed, the defendant never had an
opportunity to ask Duke under oath whether he had
consented to the investigation because he did not authorize the credit card transactions or, conversely, whether
he had let the defendant use the credit card for personal
reasons and that he had consented to the investigation
in the belief that she would be exonerated. Finally, we
note that less than ten minutes after the jury reheard
Detective Sear’s testimony it returned a guilty verdict.
These circumstances suggest that the admission of
Detective Sear’s testimony influenced the judgment of
the jury.
The state argues that the court’s error in admitting
Detective Sear’s testimony was harmless beyond a reasonable doubt because (1) Ben Duke also testified that
Duke had given him permission to go to the police
regarding the credit card transactions at issue,11 and (2)
in light of the other evidence at trial, the jury reasonably
could have concluded that the defendant’s use of Duke’s
credit card was unauthorized.
We are not persuaded. With respect to the state’s first
argument, we acknowledge that Duke’s improperly
admitted statement could be considered cumulative of
11
Specifically, Ben Duke testified: ‘‘My father said I could go to the police.
. . . And so I had his authorization [to] do that.’’ The defendant has not
challenged the admission of this testimony.
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Ben Duke’s testimony, and, as such, that factor favors
the state’s position that the admission of Duke’s consent
was harmless. As the defendant points out, however,
Ben Duke is an individual with both a financial and
emotional interest in the outcome of the case, and,
therefore, his testimony on this issue likely would have
carried less weight with the jury than the hearsay statement of the witness, Duke, who had a critical perspective in the matter.
As to the state’s second argument, it fails to appreciate the magnitude of the state’s burden. It is not sufficient to say that the jury could have reached the same
result in the absence of the improperly admitted testimony. The state must establish, beyond a reasonable
doubt, that the improperly admitted testimony did not
have a tendency to influence the judgment of the jury.
In this vein, with respect to the overall strength of the
prosecution’s case, we consider the following to be
significant: (1) there were a number of letters submitted
into evidence, written by Duke, that corroborated the
defendant’s story that the two were having a romantic
relationship and that he enjoyed providing for her financially; (2) the evidence suggests that Duke was aware
of the defendant’s spending on his credit card, as he
was the one that wrote the checks to pay for the charges;
and (3) aside from Ben Duke and Detective Sear’s testimony that Duke authorized and/or consented to the
larceny investigation, there was no other evidence
regarding Duke’s mindset after the defendant’s employment was terminated.
Under these circumstances, we conclude that Detective Sear’s testimony that Duke consented to the larceny
investigation may have had a tendency to influence the
jury’s decision to find the defendant guilty of larceny
of an elderly person by embezzlement in the second
degree in violation of §§ 53a-119 (1) and 53a-123 (a)
(5). As such, the state has failed to meet its burden of
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proving, beyond a reasonable doubt, that the improper
admission of Detective Sear’s testimony and its effect
on the jury was harmless.
The judgment is reversed and the case is remanded
for a new trial.
In this opinion the other judges concurred.

ROGER SAUNDERS, TRUSTEE
v. KDFBS, LLC, ET AL.
(AC 40918)
Moll, Alexander, and Suarez, Js.
Syllabus
The plaintiff, as trustee, sought to foreclose a mortgage on certain real
property owned by the defendant L Co. In the first count of his complaint,
the plaintiff sought foreclosure of the mortgage, alleging, inter alia, that
there were encumbrances on the subject property that were subsequent
and subordinate to his mortgage, including the mortgage of the defendants K and D. In the second count, the plaintiff sought a declaratory
judgment that the mortgage of K and D, which was purportedly recorded
before the plaintiff’s mortgage, was subordinate to the plaintiff’s mortgage on the ground that the plaintiff had no notice of K and D’s mortgage
because it had been incorrectly indexed by the town clerk’s office. K
and D denied the allegation in each count that their mortgage was
subordinate to the plaintiff’s mortgage and asserted a special defense
that L Co. had mortgaged the subject property to them and that their
mortgage was prior in right and title to the plaintiff’s mortgage. Due to
a mistake on the mortgage, the town clerk’s office initially indexed the
deed under S, the sole member of L Co., as an individual, rather than
as a representative of L Co. The trial court rendered judgment for the
plaintiff on both counts and ordered a foreclosure by sale. Prior to the
sale date set by the court, K and D appealed from the judgment of
foreclosure to this court, which dismissed the appeal for lack of a final
judgment. K and D, on the granting of certification, appealed to our
Supreme Court, which reversed this court’s order and remanded this
case to this court for further proceedings. Held that the trial court’s
finding that the plaintiff’s mortgage had priority over K and D’s mortgage
was not clearly erroneous; K and D’s mortgage did not put the plaintiff
on actual or constructive notice when it was lodged with the town clerk,
as, due to an error in the language of the mortgage, the chain of title
for L Co. was silent as to the existence of K and D’s mortgage, which
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was indexed with S as the grantor according to accepted practice, and
there were no documents, information or other matters that appeared
in the chain of title of L Co. to put the plaintiff’s title searcher on any
notice as to K and D’s mortgage.
Argued January 12—officially released July 20, 2021
Procedural History

Action to foreclose a mortgage on certain of the
named defendant’s real property, and for other relief,
brought to the Superior Court in the judicial district of
Danbury and tried to the court, Hon. William J. Lavery,
judge trial referee; judgment of foreclosure by sale and
determination of the parties’ mortgages as to the subject
property; thereafter, the defendant Karen Davis et al.
appealed to this court, which granted the plaintiff’s
motion to dismiss the appeal, and the defendant Karen
Davis et al., on the granting of certification, appealed
to the Supreme Court, which reversed this court’s order
dismissing the appeal and remanded the case to this
court for further proceedings. Affirmed.
Alexander Copp, with whom were Neil R. Marcus,
and, on the brief, Barbara M. Schellenberg, for the
appellants (defendant Karen Davis et al.).
Ryan S. Tougias, with whom were Michael J. Jones
and John J. Ribas, and, on the brief, Jessica M. Signor,
for the appellee (plaintiff).
Opinion

ALEXANDER, J. This appeal returns to us on remand
from our Supreme Court. Saunders v. KDFBS, LLC, 335
Conn. 586, 239 A.3d 1162 (2020). The defendants Daniel
Davis and Karen Davis1 appealed from the judgment of
foreclosure by sale rendered by the trial court in favor
1

KDFBS, LLC, Brian Scanlon, The United States of America, and The
Village at Ridgefield Condominium Association, Inc., were also named as
defendants in the plaintiff’s complaint but have not participated in the
present appeal. We refer to Daniel Davis and Karen Davis as the defendants.
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of the plaintiff, Roger Saunders, Trustee of Roger Saunders Money Purchase Plan. At trial, the plaintiff sought
a judgment of foreclosure by sale and a declaratory
judgment that the plaintiff’s mortgage had priority over
the defendants’ mortgage. The defendants argued on
appeal that the trial court erred in its determination
that the mortgage held by the plaintiff (Saunders mortgage) on the underlying real property had priority over
the mortgage held by the defendants (Davis mortgage)
on the same property. This court summarily dismissed
the appeal for lack of a final judgment. Our Supreme
Court granted certification and reversed the decision
of this court and remanded the appeal to this court for
further proceedings. Id., 606.
On appeal, the defendants argue that the Davis mortgage has priority over the Saunders mortgage because
the Davis mortgage was a valid mortgage that had been
lodged with the town clerk’s office first. The Davis
mortgage initially was recorded outside the chain of
title for the defendant KDFBS, LLC (KDFBS), due to a
drafting error contained in the grantor clause of the
mortgage. The town clerk’s office recorded the Davis
mortgage within the chain of title for KDFBS after a
correction report was issued in 2009, but this occurred
after the Saunders mortgage had been properly
recorded. The defendants claim that, notwithstanding
the fact that the Davis mortgage was submitted to the
town clerk’s office with a drafting error, the plaintiff
nonetheless had constructive notice of the Davis mortgage when it initially was lodged with the town clerk
in 2008. We disagree and, accordingly, affirm the judgment of the trial court.
In its decision, our Supreme Court set forth the following relevant facts and procedural history. ‘‘In March,
2008, [KDFBS] purchased the subject property, a condominium in Ridgefield, by way of a deed that was
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recorded under its name in April, 2008. KDFBS is managed by its sole member, the defendant Brian Scanlon.
‘‘In June, 2008, KDFBS executed a mortgage deed on
the property in favor of [the defendants] in the principal
amount of $565,000. Although the signature line and
the acknowledgement clause of the deed reflected that
Scanlon was executing the deed in his capacity as a
member of KDFBS, his designation as a member was
erroneously omitted in the grantor clause at the top of
the mortgage deed. The Ridgefield town clerk’s office
indexed the deed under Scanlon’s personal name as the
grantor.
‘‘In October, 2009, KDFBS executed a second mortgage deed on the Ridgefield property in favor of the
plaintiff as security for a joint loan in the amount of
$110,000 to KDFBS and to Scanlon individually. Scanlon
told the plaintiff that he would have a first mortgage
on the property. To ensure his security for the loan,
the plaintiff had a title search conducted. That search
revealed no mortgages of record in KDFBS’ chain of
title. The [Saunders] mortgage deed was duly recorded
in October, 2009.
‘‘In December, 2009, the Ridgefield town clerk’s office
changed the official index for the Davis mortgage after
an unidentified person brought the indexing error to
the town clerk’s attention. A correction report was
issued, and the Davis mortgage was changed from the
grantor index for Scanlon to the index for KDFBS.
‘‘KDFBS and Scanlon subsequently defaulted on their
obligation to the plaintiff . . . . In the first count of
the complaint, the plaintiff sought foreclosure of [the
Saunders] mortgage. In addition to asserting allegations
regarding the default, this count alleged that there were
encumbrances on the subject property that were subsequent and subordinate to the [Saunders] mortgage,
among which was the purported Davis mortgage, which
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was recorded in 2008. In the second count, the plaintiff
sought a declaratory judgment that the 2008 Davis mortgage was subordinate to the . . . 2009 [Saunders]
mortgage because the plaintiff had no notice of it due
to it having been indexed under Scanlon’s name.
‘‘[The defendants] filed an answer denying the allegation in each count that [the Davis] mortgage was subordinate to the [Saunders] mortgage. They also asserted
a special defense that KDFBS, acting through its duly
authorized member, Scanlon, had mortgaged the subject property to them and that this mortgage was prior
in right and title to the [Saunders] mortgage.
‘‘KDFBS was defaulted for failure to appear and Scanlon was defaulted for failure to plead. The plaintiff then
filed a motion for a judgment of foreclosure by sale. The
motion was supported by an affidavit of debt totaling
$176,467.50, an affidavit of attorney’s fees in the amount
of $18,345, and an appraisal assessing the property’s
fair market value at $310,000.
‘‘Following a contested trial between the plaintiff and
[the defendants], the court rendered judgment in favor
of the plaintiff on both counts and ordered a foreclosure
by sale.’’ (Footnotes omitted.) Id., 588–90. This appeal
followed. Additional facts will be set forth as necessary.
The defendants seek reversal of the trial court’s declaratory judgment in which it found that the Saunders
mortgage had priority over the Davis mortgage. The
defendants argue that the language of the mortgage
deed, as recorded in 2008, put the plaintiff on constructive notice of the Davis mortgage. The plaintiff counters
that he cannot be charged with constructive notice of
the Davis mortgage because it was recorded outside the
chain of title for KDFBS.
We begin our analysis by setting forth our standard of
review. ‘‘Our standard of review is plenary when we are
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required to determine the intent behind language in a
deed or other written instrument by which litigants
claim an interest in real estate. Under that plenary standard, we are not required to give customary deference
to the trial court’s factual inferences.’’ Ginsberg & Ginsberg, LLC v. Alexandria Estates, LLC, 136 Conn. App.
511, 515, 48 A.3d 101 (2012). ‘‘To the extent that the
court has made findings of fact, our review is limited
to a determination of whether the court’s conclusions
were clearly erroneous.’’ Torgerson v. Sarah Tuxis Residential Services, Inc., 81 Conn. App. 435, 439, 840 A.2d
66, cert. denied, 269 Conn. 903, 852 A.2d 737 (2004).
Further, ‘‘[t]o the extent that our review requires us
to construe statutory provisions, this presents a legal
question over which our review also is plenary.’’ Washington Mutual Bank v. Coughlin, 168 Conn. App. 278,
288, 145 A.3d 408, cert. denied, 323 Conn. 939, 151 A.3d
387 (2016).
In the present matter, the court determined in the judgment of foreclosure that the Saunders mortgage, which
was recorded in October, 2009, had priority over the
Davis mortgage. The court found that the Davis mortgage had not been recorded in the chain of title for
KDFBS until December, 2009. ‘‘The law relating to the
priority of interests has its roots in early Connecticut
jurisprudence. A fundamental principle is that a mortgage that is recorded first is entitled to priority over
subsequently recorded mortgages provided that every
grantee has a reasonable time to get his deed recorded.’’
(Internal quotation marks omitted.) Equicredit Corp.
of Connecticut v. Kasper, 122 Conn. App. 94, 97, 996
A.2d 1243, cert. denied, 298 Conn. 916, 4 A.3d 831 (2010).
In addition, General Statutes § 47-10 (a) provides in
relevant part: ‘‘No conveyance shall be effectual to hold
any land against any other person but the grantor and
his heirs, unless recorded on the records of the town
in which the land lies. . . .’’ (Emphasis added.)
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The defendants do not argue on appeal that the plaintiff had actual notice of the Davis mortgage. The plaintiff
testified that he was told by Scanlon that he would have
the first mortgage on the property and that he would not
have engaged in business with Scanlon had he known
of the other mortgage on the property.
The defendants argue that, when the plaintiff recorded
his mortgage in 2009, he had constructive notice of
the Davis mortgage, which had been lodged with the
Ridgefield town clerk in 2008. The defendants assert
that the two elements for constructive notice in a land
record, namely, (1) a valid mortgage2 under either our
common law or the safe harbor provision of General
Statues § 49-31b (a),3 which was (2) ‘‘lodged for [the]
record’’ with the town clerk, were satisfied in this case.
Butchers’ Ice & Supply Co. v. Bascom, 109 Conn. 433,
441, 146 A. 843 (1929); see also Connecticut National
Bank v. Lorenzato, 221 Conn. 77, 82, 602 A.2d 959
(1992). After a thorough review of the record, we conclude that the Davis mortgage did not put the plaintiff
on constructive notice when it was lodged with the
town clerk in 2008.
The defendants claim that, notwithstanding the drafting error naming Brian Scanlon as the grantor in the
grantor clause, the language of the mortgage deed as
2
Because the trial court made findings as to the priority of the Davis and
Saunders mortgages, and the plaintiff does not contest the validity of the
Davis mortgage on appeal, we limit our analysis to the issue of whether the
Davis mortgage provided constructive notice to the plaintiff when it was
lodged with the town clerk.
3
General Statutes § 49-31b (a) provides: ‘‘A mortgage deed given to secure
payment of a promissory note, which furnishes information from which
there can be determined the date, principal amount and maximum term of
the note, shall be deemed to give sufficient notice of the nature and amount
of the obligation to constitute a valid lien securing payment of all sums
owed under the terms of such note.’’ See also Dart & Bogue Co. v. Slosberg,
202 Conn. 566, 578, 522 A.2d 763 (1987) (concluding that ‘‘§ 49-31b (a) is
a ‘safe harbor’ provision that does not preempt [common-law] standards
governing the validity of mortgages against subsequent lien creditors’’).
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a whole put the plaintiff on constructive notice that
KDFBS was the intended grantor of the mortgage. The
defendants assert that ‘‘any possible ambiguity created
by the granting clause is resolved when the Davis mortgage is reviewed in its entirety’’ and that, therefore, the
plaintiff was put on constructive notice of the Davis
mortgage when that mortgage was first lodged with the
Ridgefield town clerk in 2008.
The defendants rely on two separate lines of authority
in support of their constructive notice claim. The first
line of authority stands for the proposition that
‘‘recordation of a valid mortgage gives constructive
notice to third persons if the record sufficiently discloses the real nature of the transaction so that the
third party claimant, exercising common prudence and
ordinary diligence, can ascertain the extent of the
encumbrance.’’ Connecticut National Bank v. Lorenzato, supra, 221 Conn. 81; see id., 82 (citing cases).
The defendants argue that Lorenzato controls the
present case. We disagree. In Lorenzato, the mortgage
at issue was recorded in the land records with a signature page that did not have the required signatures and
acknowledgment. Id., 79. Our Supreme Court held that
the recordation was effective, so as to supply constructive notice upon subsequent encumbrancers, because
‘‘an express reference to the omitted documentation in
the recorded mortgage deed would have enabled a title
searcher to make a requisite inquiry to discover the
terms of the mortgage.’’ Id., 83. In its analysis, the court
made the distinction between ‘‘a mortgage deed that is
imperfectly executed and one that is imperfectly
recorded. The former is a nullity and is, therefore, incapable of giving constructive notice; the latter affords
constructive notice to subsequent third party creditors
to the extent that the mortgage, as recorded, contains
sufficient information to put a title searcher on
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inquiry. From the point of view of the third party who
relies on that which the recorded conveyance purports
to encumber, it is immaterial whether an imperfect
recordation is attributable to the inadvertence of the
recording clerk or to the inadvertence of the mortgagee.
We have, in effect, so held in Connecticut National
Bank v. Esposito, 210 Conn. 221, 230–31, 554 A.2d 735
(1989), in which the issue was whether a recorded mortgage deed gave constructive notice to [third-party] creditors, even though the mortgagee in recording its deed
had inadvertently omitted documentation containing
important information about the amount of the mortgage obligation. We concluded that the recordation was
effective because an express reference to the omitted
documentation in the recorded mortgage deed would
have enabled a title searcher to make the requisite
inquiry to discover the terms of the mortgage.’’ (Emphasis added.) Connecticut National Bank v. Lorenzato,
supra, 221 Conn. 82–83.
The defendants argue that Lorenzato, and similar cases,
instruct that our analysis should focus ‘‘exclusively on
the face of the subject deed at the time it is lodged with
the recording clerk, even if a subsequent recording error
caused the mortgage to be undetectable by third-party
creditors.’’ We disagree. Central to the holding in
Lorenzato was the fact that other documents recorded
within the chain of title would have put a title searcher
on inquiry about the status of the mortgage. Our
Supreme Court stated that it was ‘‘persuaded that the
mortgagee’s inadvertent mistake in recordation gave
constructive notice to the lien creditor because the
properly executed rider was sufficient to put a title
searcher on inquiry about the status of the mortgage.’’
(Emphasis added.) Connecticut National Bank v.
Lorenzato, supra, 221 Conn. 83; see also Connecticut
National Bank v. Esposito, supra, 210 Conn. 230.
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In Lorenzato, the court also reasoned that ‘‘[m]any
errors in recording . . . are so neutralized by other
matters which do appear in the record, that no searcher
after the title possibly could be misled. Obviously, such
shortcomings should not affect the validity of the record
as notification. Among them are . . . an error or omission cured by the appearance of the information at
some other point in the record. . . . In the cases in
which the defective recordation of a valid deed was
held not to give constructive notice, in contradistinction
to the circumstances here, there appears to have been
nothing on the face of the recorded deed to put a title
searcher on inquiry about the error or omission.’’ (Citations omitted; emphasis added; internal quotation
marks omitted.) Connecticut National Bank v.
Lorenzato, supra, 221 Conn. 83–84.
The second line of authority on which the defendants
rely consists of cases, dating back to 1795, standing for
the proposition that a valid mortgage, once lodged with
the town clerk, provides constructive notice even if the
town clerk makes a mistake in the recording of the
mortgage or fails to record the mortgage. See id., 82
(‘‘[w]e have held that the imperfect recordation of a
valid mortgage gives constructive notice to third persons, despite a clerk’s mistake in its actual recordation,
at least if the mistake is so obvious as to have put a
[third-party] claimant ‘upon inquiry’ to ascertain what
the mortgage contains’’); Butchers’ Ice & Supply Co. v.
Bascom, supra, 109 Conn. 441 (‘‘if the question arose,
as to the respective priorities of a grantee of a deed
lodged for record but failing of record through no fault
of his, and of a subsequent purchaser without notice,
it seems clear to us that when an attaching creditor has
done all that the law requires of him to perfect his
attachment of real estate, he should not lose the benefit
of his attachment because of the failure of the town
clerk to record the certificate of attachment, and that
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by the express terms of the statute his attachment if
completed as therein provided, is made when the certificate is lodged in the office of the town clerk’’); Lewis
v. Hinman, 56 Conn. 55, 67, 13 A. 143 (1888) (‘‘The
consequences of [a] mistake [by the town clerk] should
not be visited upon the mortgagee. He did all he could
do and all that the law required of him. He left his deed
for record, and the record, by the statute, is to be as
of that date. From that time, which necessarily antedates the actual recording, his title is secure. He cannot
be prejudiced by any subsequent action without his
fault.’’); Booth v. Barnum, 9 Conn. 286, 289 (1832) (‘‘[I]t
is settled law, that when a deed is lodged for record
with the [town clerk], it is constructive notice to all the
world. This principle has been so long established, and
it is so essential to the preservation of all the benefits
of the registering act, that it can admit of no doubt.’’);
Judd v. Woodruff, 2 Root (Conn.) 298, 299 (Super. 1795)
(‘‘[t]he plaintiffs’ deed was delivered to the town clerk
and by him entered upon the 26th of June 1766, and it
was the duty of the town clerk to have recorded it at
length; and the plaintiffs are not to suffer for his neglect
[in not recording the deed at full length until 1794]’’).
The defendants argue that this line of cases controls
the resolution of the present case. They claim that their
mortgage provided constructive notice to the plaintiff
because it had been lodged in 2008 with the Ridgefield
town clerk. They assert that the Davis mortgage should
be given priority over the Saunders mortgage because
the Ridgefield town clerk ‘‘misindexed’’ their otherwise
valid mortgage by recording it based on Scanlon and
not KDFBS in the grantor clause. We are unpersuaded
by the defendants’ argument.
In the present case, there were no documents, information or ‘‘other matters’’ that appeared in the chain
of title for KDFBS to put the plaintiff’s title searcher
on any notice as to the Davis mortgage. The plaintiff’s
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title searcher, Albert Testani, testified extensively as to
the steps he had undertaken in performing a title examination for obligations of KDFBS secured by the underlying property. Testani testified that his search did not
reveal the existence of the Davis mortgage because it
had not been indexed under KDFBS. Testani testified
that, at the time he conducted his title search, he did
not know that Scanlon was a member of KDFBS, and
the documents that he found during the search did not
mention Scanlon or the Davis mortgage. He further
testified that when conducting a title search it is his
standard practice to search by name and not by property
address as that is too ‘‘unreliable’’ and ‘‘dangerous.’’
The trial court found Testani’s testimony to be credible
and concluded that ‘‘the title search was done and the
run of the title was done in a professional manner and
that the plaintiff had no actual or constructive notice
of the [Davis mortgage].’’ We conclude that the face of
the mortgage as recorded did not put the plaintiff on
constructive notice because the chain of title for KDFBS
was silent as to the existence of the Davis mortgage
and could provide no basis for inquiry to the plaintiff’s
title searcher.
Moreover, our review of the record shows that the town
clerk indexed the Davis mortgage in 2008, based on the
standard practice that a mortgage is indexed according
to the grantor clause of the mortgage deed. Barbara
Serfilippi, chief clerk for the town of Ridgefield, testified
that the Davis mortgage was properly indexed. Further,
Serfilippi brought a copy of a handbook that the Connecticut Town Clerks Association has created for use
by town clerks’ offices as a guide and reference, which
was admitted into evidence. The handbook indicates
that, when a mortgage deed is involved, town clerks
should ‘‘not index the names of [comakers] or guarantors on a note who do not appear in the granting clause

Page 224A

CONNECTICUT LAW JOURNAL

104

JULY, 2021

July 20, 2021

206 Conn. App. 92

Saunders v. KDFBS, LLC

of the instrument. Index the name of the owner-mortgagor as grantor and the lender-secured party-mortgagee as grantee.’’ Serfilippi testified that the Davis
mortgage was indexed under Scanlon, and not KDFBS
because only Scanlon’s name appeared in the grantor
clause of the mortgage deed.4 Serfilippi testified that the
Saunders mortgage was indexed under KDFBS because
KDFBS was the entity listed in the grantor clause of
that deed in accordance with the handbook guidelines.
Additionally, on cross-examination, the following colloquy took place:
‘‘[The Defendants’ Counsel]: In 2008, was a mistake
made in indexing Scanlon versus [KDFBS]?
‘‘[Serfilippi]: I don’t know if it was a mistake, because
if we follow the guidelines in the handbook, it was not
a mistake, the way that we interpreted it did.
‘‘[The Defendants’ Counsel]: Yeah. . . . If . . . .
‘‘[Serfilippi]: That . . . was the granting clause.’’
Our review of the record supports the court’s finding
that the Ridgefield town clerk’s office indexed the Davis
mortgage according to accepted practice and that the
mortgage was not ‘‘misindexed.’’ The present case is
4

At trial the following colloquies took place:
‘‘[The Plaintiff’s Counsel]: Were you able to determine why it is that the
Davis mortgage was recorded under the name Brian Scanlon?
‘‘[Serfilippi]: No, it’s just the way that it was indexed . . . .
‘‘[The Plaintiff’s Counsel]: Okay. And, that’s . . . .
‘‘[Serfilippi]: [T]here was no reason, that’s the way
that they did it.
‘‘[The Plaintiff’s Counsel]: That’s because of the grantor clause?
‘‘[Serfilippi]: Of the grantor clause.’’
***
‘‘[The Plaintiff’s Counsel]: As you sit here today, do you think that the
Davis mortgage was properly indexed, um, in 2008?
‘‘[Serfilippi]: Under Brian Scanlon?
‘‘[The Plaintiff’s Counsel]: Correct?
‘‘[Serfilippi]: Yes.’’
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readily distinguishable from those cases relied on by the
defendants in which the town clerk’s office was the
source of the error. In the present case, the source of
the error was the language of the mortgage, specifically,
the omission of KDFBS in the grantor’s clause, that was
lodged with the town clerk’s office for recording. The
Ridgefield town clerk’s actions were not the source of
the error.
The Davis mortgage was not recorded within the chain
of title for KDFBS at the time the Saunders mortgage
was recorded because of an error in the language of
the mortgage, and, therefore, the plaintiff was not on
constructive notice of the Davis mortgage. ‘‘The concept of the chain of title is well explained and expressed
in the Connecticut Standards of Title: The chain of title
concept is a principle of case law, developed to protect
subsequent parties from being charged with constructive notice of the existence and contents of those
recorded instruments which a title searcher would not
be expected to discover by the customary search of
land records.’’ (Internal quotation marks omitted.) Ginsberg & Ginsberg, LLC v. Alexandria Estates, LLC,
supra, 136 Conn. App. 516. It is well established that
‘‘one searching title to land is not bound to search the
records at large, but only is bound with such facts
as appear in the chain of title to the particular lot in
question.’’ (Internal quotation marks omitted.) Powers
v. Olson, 252 Conn. 98, 108, 742 A.2d 799 (2000). In the
present case, the plaintiff, through a professional title
searcher, conducted a thorough examination of the land
records and did not discover the Davis mortgage. ‘‘The
law implies notice on the ground that it is conclusively
presumed that a person will not purchase an interest
in a piece of land without examining the condition of
the record. Such an act would be required by common
prudence.’’ Hunt v. Mansfield, 31 Conn. 488, 490–91
(1863); see also Beach v. Osborne, 74 Conn. 405, 412,
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50 A. 1019 (1902). The record supports the court’s determination that the plaintiff had neither actual nor constructive notice of the Davis mortgage.
‘‘It is the policy of our law to make every man’s title
to his real estate, as far as practicable, appear of record,
and the land records are constructive notice to all the
world of any instruments there recorded.’’ Butchers’
Ice & Supply Co. v. Bascom, supra, 109 Conn. 440. We
conclude that the trial court’s finding that the plaintiff
did not have actual or constructive notice of the Davis
mortgage on the property was not clearly erroneous
and, therefore, as a matter of law, the Saunders mortgage had priority over the Davis mortgage.
The judgment is affirmed.
In this opinion the other judges concurred.

HELEN MONTS v. BOARD OF EDUCATION
OF THE CITY OF HARTFORD
(AC 43856)
Prescott, Suarez and Bear, Js.
Syllabus
The plaintiff sought to recover damages from the defendant for, inter alia,
disability discrimination pursuant to the Connecticut Fair Employment
Practices Act (§ 46a-51 et seq.) and for interference with the Family
and Medical Leave Act of 1993 (29 U.S.C. § 2601 et seq.) following the
termination of her employment. The plaintiff was first hired by the
defendant in 1995 but her position was eliminated and she was terminated in June, 2015. The plaintiff was rehired for a new position in
August, 2015, and was subject to a probationary period for her first 120
days at work. In September, 2015, the plaintiff injured her left knee and
lower back while at work. The plaintiff was placed on modified work
duty but was eventually placed on an indefinite leave of absence and
remained on leave until October, 2015. She missed additional work in
November, 2015, after she experienced a flare-up of her knee injury.
All of the time that she missed from work was considered workers’
compensation leave by the defendant. The plaintiff received two negative
performance evaluations in January and February, 2016, based solely
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on her performance while she was at work. The plaintiff was terminated
for her poor job performance in March, 2016. During the trial on the
plaintiff’s complaint, the trial court declined to instruct the jury on
the plaintiff’s FMLA interference claim, concluding that there was no
evidence to support the claim that the plaintiff made an FMLA request
to the defendant. On the plaintiff’s remaining claims, the jury returned a
verdict for the defendant and the court rendered judgment in accordance
with the verdict, from which the plaintiff appealed to this court. Held:
1. The trial court properly declined to charge the jury with regard to the
plaintiff’s claim of interference with the Family and Medical Leave Act
of 1993: the plaintiff failed to satisfy the preliminary requirement for
the court to consider her interference claim, namely, that she made an
initial showing that she was denied a right under FMLA, as there was
no evidence that the plaintiff made an FMLA request to the defendant
and, thus, the defendant had no notice that she was interested in utilizing
FMLA leave; moreover, the court’s determination that the defendant’s
policy with regard to nonconcurrent applications of workers’ compensation leave under the Workers’ Compensation Act (§ 31-275 et seq.) and
FMLA leave worked to the benefit of the plaintiff, was supported both
by federal regulation and by common sense, as allowing or requiring
the plaintiff to use both forms of leave at the same time would have
diminished the total legally available amount of her paid and unpaid
leave; furthermore, the plaintiff offered no evidence to demonstrate to
the jury that she was prejudiced by the defendant’s long-standing policy
not to run workers’ compensation leave and FMLA leave concurrently,
and, even if such evidence had been offered, it would not have been
relevant to the defendant’s evaluations of the plaintiff’s work during her
probationary period.
2. The trial court did not err in admitting into evidence a letter written by
the plaintiff’s coworker, containing observations about the plaintiff’s
workplace behavior and performance, under the business records exception to the hearsay rule: the letter was made in the regular course of
the defendant’s business, as the record made clear that it was standard
procedure for the defendant to subject new employees to a probationary
period, based on their actual days at work, and to evaluate the performance of these employees during that period; moreover, even if the
letter was inadmissible hearsay, any error in its admission into evidence
was harmless because the author of the letter also testified at trial, and
the opinions expressed in the letter were made directly to the jury and
the plaintiff did not object to the testimony.
3. The trial court did not abuse its discretion in refusing to admit into
evidence certain medical records of the plaintiff; the records the plaintiff
sought to admit into evidence were created after the date of her termination of employment and described her condition as it existed approximately six months after she was terminated and the court concluded
that the evidence lacked probative value as to whether the plaintiff had
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a chronic condition at the time she was employed by the defendant,
the records containing no information as the plaintiff’s condition at the
time she was discharged.
Argued May 20—officially released July 20, 2021
Procedural History

Action to recover damages for, inter alia, alleged disability discrimination, and for other relief, brought to
the Superior Court in the judicial district of Hartford
and tried to the jury before Scholl, J.; verdict and judgment for the defendant, from which the plaintiff
appealed to this court. Affirmed.
James V. Sabatini, for the appellant (plaintiff).
Lisa S. Lazarek, for the appellee (defendant).
Opinion

BEAR, J. The plaintiff, Helen Monts, appeals from
the judgment of the trial court, rendered after a jury
trial, in favor of the defendant, the Board of Education
of the City of Hartford. On appeal, the plaintiff claims
that the court erred by (1) failing to charge the jury on
her claim of interference with the Family and Medical
Leave Act of 1993 (FMLA), 29 U.S.C. § 2601 et seq.
(2012), (2) admitting inadmissible hearsay into evidence, and (3) precluding evidence showing that she
was disabled within the meaning of the Connecticut Fair
Employment Practices Act (CFEPA), General Statutes
§ 46a-51 et seq. We affirm the judgment of the trial court.
The following facts, which the jury reasonably could
have found, and procedural history are relevant to our
resolution of the plaintiff’s appeal. The plaintiff initially
was hired by the defendant in February, 1995, as a
‘‘house secretary.’’ In 2014, the plaintiff was employed
by the defendant as an executive assistant at Opportunity High School in Hartford. On June 30, 2015, after
being notified that her position was being eliminated,
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the plaintiff’s employment was terminated by the defendant. On August 26, 2015, the defendant rehired the
plaintiff as a secretary in the facilities department. As
was customary for the defendant, the plaintiff’s employment in this position was subject to a 120 ‘‘working
day’’ probationary period, meaning that she was subject
to enhanced scrutiny, and potential termination, based
on her performance during her first 120 days at work
in her new position. On September 1, 2015, the plaintiff
injured her left knee and lower back while in the workplace. On that same day, the plaintiff reported her injuries to the defendant and received medical care.
After receiving care for her workplace injuries, the plaintiff was placed on modified work duty, in accordance
with her physicians’ recommendations that she work
reduced hours and refrain from lifting objects or standing. After the plaintiff began experiencing radiating pain
and numbness in her leg, she was placed on an indefinite
leave of absence. The plaintiff remained on leave until
October 28, 2015, when she returned with the recommendations that she not lift objects or stand. On November 2, 2015, the plaintiff experienced another flare-up
of her knee injury that required her to miss additional
time from work. All of the time that the plaintiff missed
from work was considered workers’ compensation
leave by the defendant because her injuries were workrelated and because the plaintiff had not requested
FMLA leave. In any event, it was the long-standing policy of the defendant not to run FMLA leave concurrently
with workers’ compensation leave. The defendant instituted and applied this policy because, unlike workers’
compensation leave, FMLA leave could be used to care
for a sick family member or for the employee’s own
nonwork related injury or illness. The policy had been
in place since at least 1997.
On January 26, 2016, the plaintiff received a negative
performance evaluation informing her that her quality
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of work, adaptability, and planning and organizing needed
improvement. On February 24, 2016, the plaintiff
received a second negative performance evaluation,
this time noting that her quality of work was unsatisfactory, and that she had not shown improvement in any
performance categories since her last evaluation. Both
performance evaluations were based solely on the plaintiff’s performance while she was at work and did not
consider her absences that resulted from her injuries.
On March 2, 2016, while the plaintiff was still in her
probationary period, the defendant terminated her
employment on the basis of her poor job performance.
At the time of her termination, the plaintiff was still
being treated for her knee injury.
On March 2, 2018, the plaintiff commenced this action
against the defendant, alleging in a five count complaint
that it had engaged in (1) disability discrimination in
violation of CFEPA, (2) retaliation in violation of
CFEPA, (3) retaliation in violation of § 31-290a of the
Workers’ Compensation Act, General Statutes § 31-275
et seq., (4) interference with her exercise of rights under
FMLA, and (5) FMLA retaliation.
At trial, the plaintiff argued that there was sufficient
evidence to support her allegations in counts four and
five of FMLA interference and retaliation, and submitted to the court proposed jury instructions on those
counts. The plaintiff also argued that there was sufficient evidence for the jury to conclude that the plaintiff
had put the defendant on notice that her injuries were
likely an FMLA qualifying event. The court, however,
declined to instruct the jury on the plaintiff’s FMLA
counts, concluding that there was no evidence ‘‘to support the claim that the plaintiff even made an FMLA
request to the defendant.’’ The court ultimately charged
the jury on the plaintiff’s remaining counts, and the jury
returned a verdict in favor of the defendant on those
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counts. The court then rendered judgment for the defendant. It is from this judgment that the plaintiff appeals.
On appeal, the plaintiff claims that the court erred by
(1) failing to charge the jury on her FMLA interference
claim,1 (2) admitting inadmissible hearsay into evidence, and (3) precluding evidence showing that she
was disabled within the meaning of CFEPA. Additional
facts and procedural history will be set forth as necessary.
I
The plaintiff’s first claim is that the court erred by failing
to charge the jury on her FMLA interference claim.
Specifically,the plaintiff claims that ‘‘[t]he evidence in
the case supported a jury charge on the FMLA interference claim,’’ and that ‘‘[t]he trial court’s reasoning for
not charging the jury on the . . . claim was flawed.’’
According to the plaintiff, the court (1) improperly
‘‘assumed that the defendant’s policy was to not run
the FMLA [leave] concurrently with [the] workers’ compensation leave,’’ and (2) failed to account for the fact
that an ‘‘FMLA interference claim does not require proof
of intent.’’ In response, the defendant argues that
‘‘[g]iven the lack of any evidence that the plaintiff was
harmed by the [defendant’s] policy not to run the two
leaves concurrently, there was no reason for the trial
judge to put this claim to the jury . . . .’’ We agree
with the defendant.
‘‘It is well established that [j]ury instructions should
be confined to matters in issue by virtue of the pleadings
and evidence in the case. . . . It is error to submit a
specification . . . to the jury in respect to which no
evidence has been offered.’’ (Internal quotation marks
omitted.) Al-Janet, LLC v. B & B Home Improvements,
1
The plaintiff appeals only with regard to the FMLA interference count
and does not take issue with the court’s refusal to charge the jury on her
FMLA retaliation count.
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LLC, 101 Conn. App. 836, 841, 925 A.2d 327, cert. denied,
284 Conn. 904, 931 A.2d 261 (2007). In the present case,
the court’s decision to not charge the jury regarding
the plaintiff’s FMLA interference claim is ‘‘tantamount
to a directed verdict.’’ Musorofiti v. Vlcek, 65 Conn.
App. 365, 371, 783 A.2d 36, cert. denied, 258 Conn. 938,
786 A.2d 426 (2001). Thus, the standard of review that
we must apply is that applicable to directed verdicts.
‘‘Our standard of review of a directed verdict is well
settled. A trial court should direct a verdict for a defendant if, viewing the evidence in the light most favorable
to the plaintiff, a jury could not reasonably and legally
reach any other conclusion than that the defendant is
entitled to prevail.’’ (Internal quotation marks omitted.)
Id., 371–72.
With regard to claims of FMLA interference, our
Supreme Court has ‘‘endorse[d] the framework employed
by the majority of federal courts . . . .’’ Cendant Corp.
v. Commissioner of Labor, 276 Conn. 16, 31, 883 A.2d
789 (2005). Under this burden-shifting framework, ‘‘the
employee [must] make an initial showing that she has
been denied a right under FMLA and that the denial of
that right was caused in part by her leave. . . . Once
an employee has made this showing, liability attaches
to the employer for a violation of FMLA. . . . [A]n
employee alleging a claim of interference under FMLA
does not need to prove the employer’s intent for liability
to attach to the employer. . . . To underscore the
immateriality of the employer’s intent, some courts
have described this attachment of liability to the
employer absent a showing of intent as ‘strict liability.’
. . . [T]he use of the term ‘strict liability’ signifies only
that an employee need not prove the employer’s intent
when claiming that the employer interfered with her
rights under FMLA. . . . An employer may overcome
the attachment of so-called strict liability by demonstrating, by way of affirmative defense, that an employee
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would have been terminated even if she had not taken
leave. . . . Accordingly, the framework . . . places
on the employer the ultimate burden of proving that
the employee would have been terminated even if she
had not taken leave.’’ (Citations omitted.) Id., 28–30.
In the present case, the court, in declining to charge
the jury on the plaintiff’s FMLA interference claim,
found that the trial evidence did not support this claim,
and that ‘‘there was not any real evidence to support
the claim that [the] plaintiff even made an FMLA request
to the defendant.’’ Thus, the plaintiff did not satisfy the
preliminary requirement for the court to consider her
claim that an FMLA interference claim does not require
proof of intent. The court further found that ‘‘there was
evidence that the benefits of the Workers’ Compensation Act were better for the plaintiff than [they] would
have been under the FMLA. And that [the] policy that
the [defendant] stated about [not] running FMLA and
workers’ compensation benefits concurrently was to
the benefit of the plaintiff.’’ Our review of the record
supports the court’s findings. There is nothing in the
record to suggest that the plaintiff ever requested FMLA
leave, and thus the defendant had no specific notice
that she was interested in utilizing it. Additionally, it is
clear that the defendant’s policy with regard to the
nonconcurrent applications of workers’ compensation
and FMLA leave was long-standing, and that it worked
to the benefit of the plaintiff and other employees
because workers’ compensation leave applies only to
a work-related personal illness or injury, while FMLA
leave could be used for nonwork-related situations such
as the need to care for an ill or injured family member.
This conclusion is supported by both federal regulation2
2
Title 29 of the Code of Federal Regulations, § 825.702 (d) (2), provides
in relevant part that ‘‘[a]n employee may be on a workers’ compensation
absence due to an on-the-job injury or illness which also qualifies as a
serious health condition under FMLA. The workers’ compensation absence
and FMLA leave may run concurrently (subject to proper notice and designation by the employer).’’ (Emphasis added.) Thus, when an employee is out

Page 234A

114

CONNECTICUT LAW JOURNAL

JULY, 2021

July 20, 2021

206 Conn. App. 106

Monts v. Board of Education

and by common sense; to allow or to require the plaintiff
and other employees to use both forms of leave at the
same time diminishes the total legally available amount
of their paid and unpaid leave. Furthermore, the plaintiff
offered no evidence to demonstrate to the jury that she
was prejudiced by the defendant’s policy of nonconcurrent leaves and, even if such evidence had been offered,
it would not be relevant to the defendant’s evaluations
of the plaintiff’s work during the times she was present
during the probationary period. Therefore, we conclude
that the court properly declined to charge the jury with
regard to this claim.
II
The plaintiff’s second claim is that the court erred by
admitting inadmissible hearsay into evidence. Specifically, the plaintiff claims that the evidence at issue—a
letter written by Hope Newton, the plaintiff’s coworker,
at the request of her supervisor—was improperly admitted into evidence during Newton’s testimony under
the business records exception to the hearsay rule.
The letter at issue contained Newton’s observations
of the plaintiff’s workplace behavior and performance.
According to the plaintiff, the letter is ‘‘not a business
record because it was not in Newton’s regular course
of business to create such a document.’’ The defendant
counters that the plaintiff’s reading of this exception
is ‘‘unduly narrow,’’ and that the court properly admitted the letter under the exception. We agree with the
defendant.
Both the plaintiff and the defendant state that the standard of review of the court’s ruling on this issue is that
on workers’ compensation leave, there is no requirement that the employer
run the employee’s FMLA leave concurrently. In fact, an employer cannot run
the leaves concurrently unless they take specific additional steps designed
to put the employee on notice that his or her limited amount of FMLA leave
is going to be used.
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of abuse of discretion. ‘‘It is well settled that [t]he trial
court’s ruling on the admissibility of evidence is entitled
to great deference. . . . [T]he trial court has broad discretion in ruling on the admissibility . . . of evidence.
. . . [Its] ruling on evidentiary matters will be overturned only upon a showing of a clear abuse of the
court’s discretion. . . . We will make every reasonable
presumption in favor of upholding the trial court’s ruling, and only upset it for a manifest abuse of discretion.’’
(Emphasis omitted; internal quotation marks omitted.)
Tomick v. United Parcel Service, Inc., 135 Conn. App.
589, 628, 43 A.3d 722, cert. denied, 305 Conn. 920, 47
A.3d 389 (2012), and cert. denied, 305 Conn. 920, 47
A.3d 389 (2012); see also McNeff v. Vinco, Inc., 59 Conn.
App. 698, 701, 757 A.2d 685 (2000). However, ‘‘[t]o the
extent [that] a trial court’s admission of evidence is
based on an interpretation of the [Connecticut] Code of
Evidence, our standard of review is plenary.’’ (Internal
quotation marks omitted.) State v. Maguire, 310 Conn.
535, 572, 78 A.3d 828 (2013).
The court admitted the letter into evidence under the
business records exception, which states: ‘‘Any writing
or record, whether in the form of an entry in a book
or otherwise, made as a memorandum or record of any
act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or
event, if the trial judge finds that it was made in the
regular course of any business, and that it was the
regular course of the business to make the writing or
record at the time of the act, transaction, occurrence
or event or within a reasonable time thereafter.’’
(Emphasis added.) Conn. Code Evid. § 8-4 (a). The plain
language of § 8-4 (a) makes clear that the business
records exception applies when the record at issue was
made in the regular course of the business, not in the
regular course of the general work responsibilities of
the individual who authors it. In light of the record,
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which makes clear that it was standard procedure for
the defendant to subject new employees to a probationary period, based on their actual days at work, and to
evaluate the performance of these employees during
that period, we conclude that the court did not err in
admitting the letter into evidence under the business
records exception.
In any event, even if we were to determine that there
was error in the admission of the letter and that it was
inadmissible hearsay, that error would be harmless.
This is true because, in light of Newton’s testimony, to
which the plaintiff did not object, the same opinions
expressed in the letter were made directly to the jury,
and, therefore, even if the letter had been excluded,
the result would almost certainly have been the same.
See In re Tayler F., 111 Conn. App. 28, 54, 958 A.2d
170 (2008) (‘‘[T]he court abused its discretion by ruling
that the information in [a] report was admissible under
the business record exception to the hearsay rule. The
respondent, however, cannot show that any harm
resulted from the erroneous admission . . . [because]
a witness to all of the events discussed in the report
testified about all of the allegations in the report.’’ (Citation omitted.)), aff’d, 296 Conn. 524, 995 A.2d 611 (2010);
see also Iino v. Spalter, 192 Conn. App. 421, 431, 218
A.3d 152 (2019) (‘‘[B]efore a party is entitled to a new
trial because of an erroneous evidentiary ruling, he or
she has the burden of demonstrating that the error was
harmful. . . . The harmless error standard in a civil
case is whether the improper ruling would likely affect
the result.’’ (Internal quotation marks omitted.)).
III
The plaintiff’s final claim is that the court erred by
refusing to admit into evidence certain ‘‘medical records
[that] were relevant to proving that [the] plaintiff had
a disability within the meaning of [CFEPA].’’ In
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response, the defendant claims that ‘‘[t]he [plaintiff’s]
position in this regard is unavailing because there was
sufficient medical evidence on the record pertaining to
[her] condition from which the jury could have determined whether [she] was disabled . . . .’’ We agree
with the defendant.
As discussed previously, a court’s ruling on the admissibility of evidence is entitled to great deference, and
a ruling on evidentiary matters will not be overturned
unless there is a clear showing that the court abused
its discretion. Tomick v. United Parcel Service, Inc.,
supra, 135 Conn. App. 628. ‘‘Evidence is admissible only
if it is relevant. . . . Relevant evidence is evidence that
has a logical tendency to aid the trier in the determination of an issue. . . . One fact is relevant to another
if in the common course of events the existence of one,
alone or with other facts, renders the existence of the
other either more certain or more probable. . . . It is
well settled that questions of relevance are committed
to the sound discretion of the trial court.’’ (Internal
quotation marks omitted.) Boretti v. Panacea Co., 67
Conn. App. 223, 227–28, 786 A.2d 1164 (2001), cert.
denied, 259 Conn. 918, 791 A.2d 565 (2002).
At trial, the plaintiff offered as full exhibits the medical records at issue, which were created after the date
of the termination of her employment. The defendant
objected to their admission on the ground of relevance.
In sustaining the defendant’s objection, the court stated:
‘‘I’m not so sure [this evidence] has probative value as
to whether she had a chronic condition at that time she
was [employed by the defendant]—I mean you want
[the jury] to be able to speculate that because she had
a chronic condition . . . six months later she’s got a
chronic condition . . . prior too.’’ The records at issue
clearly were created after the plaintiff’s employment
with the defendant was terminated, and, crucially,
described her condition as it existed approximately six
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months after she was terminated. There is nothing in
these records that refers to the plaintiff’s condition at
the time she was discharged; each report refers only
to her condition at the time the record was made. Therefore, the court did not abuse its discretion in excluding
these reports from evidence.
The judgment is affirmed.
In this opinion the other judges concurred.

JAMES BOYAJIAN ET AL. v. PLANNING AND
ZONING COMMISSION OF THE
TOWN OF VERNON
(AC 43273)
Prescott, Suarez and Vitale, Js.
Syllabus
The plaintiffs, B and J Co., operated a liquor store in the town of Vernon.
The town’s zoning regulations required establishments that sell alcoholic
liquors to be separated by a distance of no less than 3000 feet. T filed
an application with the town’s zoning board of appeals for a variance
that would allow him to establish a liquor store in a location that was
2935 feet from the plaintiffs’ store. The board scheduled a public hearing
on the application and provided notice of the hearing to the abutting
landowners by letter and to the general public in a local newspaper. At
the conclusion of the hearing, which the plaintiffs did not attend, the
board voted to approve the variance. T then submitted an application
to the town’s planning and zoning commission for a special permit to
allow the sale of alcohol at the property. After a public hearing, at which
B spoke on the record and claimed that the underlying variance was void,
the commission approved the special permit application. The plaintiffs
appealed the commission’s decision to the Superior Court, claiming,
inter alia, that the variance was void, that the commission should not
have relied on the variance in determining whether to grant the special
permit, and that the board lacked the authority to grant the variance.
The trial court denied the appeal, and the plaintiffs, on the granting of
certification, appealed to this court. Held that the plaintiffs’ failure to
appeal from the decision of the board that granted the application for
the variance rendered their opposition to the commission’s decision to
grant the special permit an impermissible collateral attack on the validity
of the variance: once the statutory period to appeal the board’s decision
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to grant the variance had expired, the decision became final; moreover,
collateral attacks on the decisions of zoning authorities are generally
impermissible in light of the need for stability in land use planning and
the need for justified reliance by the interested parties; furthermore,
the plaintiffs failed to demonstrate that either of the conditions that
may permit a collateral attack on a previously unchallenged zoning
decision were satisfied, as, because the board acted within its statutorily
authorized power to vary zoning regulations, its decision was not so far
outside of what could have been regarded as a valid exercise of zoning
power that there could not have been any justified reliance on it, and
the plaintiffs’ argument that the continued maintenance of the variance
would violate a strong public policy because it varied the town’s zoning
regulations was unavailing because it merely described the purpose of
a variance.
Argued March 3—officially released July 20, 2021
Procedural History

Appeal from the decision of the defendant granting
a special permit application filed by Jagdev Toor, brought
to the Superior Court in the judicial district of Tolland
where the court, Sicilian, J., granted the motion of
Jagdev Toor to intervene as a defendant; thereafter, the
matter was tried to the court, Hon. Samuel J. Sferrazza,
judge trial referee; judgment denying the appeal, from
which the plaintiffs, on the granting of certification,
appealed to this court. Affirmed.
James H. Howard, for the appellants (plaintiffs).
Louis A. Spadaccini, with whom, on the brief, were
Martin B. Burke and Roseann Canny, for the appellee
(defendant).
Opinion

PRESCOTT, J. This appeal requires us to consider
whether the plaintiffs, who failed to appeal from a decision of the local zoning board of appeals to grant a
variance; see General Statutes § 8-8 (b); may nevertheless collaterally attack the validity of that variance by
opposing, before the local planning and zoning commission, a special permit application related to the property
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to which the variance attached. We conclude that the
plaintiffs may not collaterally attack the validity of the
variance.
The plaintiffs, James Boyajian and JPB, LLC,1 appeal
from the judgment of the trial court. The trial court
denied the plaintiffs’ appeal from the decision of the
defendant, the Planning and Zoning Commission of the
Town of Vernon (commission), granting a special permit application filed by the intervening defendant, Jagdev Toor.2 As they did before the trial court, the plaintiffs claim that (1) the variance that the Zoning Board
of Appeals of the town of Vernon (board) granted to
Toor, and which otherwise entitled Toor to receive the
special permit, was void, (2) the commission, in granting the special permit, improperly relied on the variance, and (3) the board lacked the authority to grant
the variance. Essentially, each of these claims is a challenge to the validity of the variance granted to Toor by
the board. We conclude that the plaintiffs’ failure to
appeal from the decision of the board that granted
Toor’s application for the variance renders the plaintiffs’ opposition to the commission’s decision to grant
Toor’s special permit application an impermissible collateral attack on the validity of the variance. Accordingly, we affirm the judgment of the Superior Court.
The following facts and procedural history are relevant to our resolution of this appeal. Boyajian is the sole
owner of JPB, LLC. The plaintiffs operate Riley’s Liquor,
located at 312 Hartford Turnpike in Vernon. The Vernon
Zoning Regulations (zoning regulations) mandate that
establishments that sell alcoholic liquors be separated
by a distance of no less than 3000 feet, measured in a
straight line from the main public access doors of each
1

Collectively, we refer to Boyajian and JPB, LLC, as the plaintiffs. Individually, we refer to Boyajian and JPB, LLC, by their respective names.
2
Toor filed a motion to intervene in the underlying appeal to the Superior
Court, which was granted. Toor has not participated in the present appeal.
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establishment. Vernon Zoning Regs., § 17.1.2. Toor sought
to open and operate a liquor store at a commercial
building located at 206 Talcottville Road in Vernon
(property), which was located 2935 feet from Riley’s
Liquor. On or around January 31, 2018, Toor filed an
application to the board for a variance3 from the 3000
foot separating distance requirement by sixty-five feet
to permit the 2935 foot separating distance between
the property and Riley’s Liquor. In the absence of the
variance, the proposed liquor store would have violated
the distance requirement contained in the zoning regulations.
The board scheduled a public hearing on the variance
application for April 18, 2018. In anticipation of the
hearing, the board provided notice of the variance application and hearing by letter to abutting property owners
and to the public in the Journal Inquirer. On April 18,
2018, the board held a public hearing and, on its conclusion, voted to approve the variance by a four to one
vote. The plaintiffs did not attend the hearing. The board
notified Toor of its approval on April 19, 2018. At no
point did the plaintiffs appeal from the board’s decision
to grant the variance.4
3
‘‘A variance constitutes permission to act in a manner that is otherwise
prohibited under the zoning law of the town.’’ (Internal quotation marks
omitted.) Mayer-Wittmann v. Zoning Board of Appeals, 333 Conn. 624, 640,
218 A.3d 37 (2019).
4
General Statutes § 8-8 (b) provides in relevant part: ‘‘[A]ny person
aggrieved by any decision of a board . . . may take an appeal to the superior
court for the judicial district in which the municipality is located . . . .
The appeal shall be commenced by service of process . . . within fifteen
days from the date that notice of the decision was published as required
by the general statutes. . . .’’ The record demonstrates, and the plaintiffs
concede, that notice of the board hearing concerning the variance was
published in the Journal Inquirer on April 11, 2018. On April 18, 2018, the
board granted the variance at the conclusion of the hearing and notified
Toor the following day. The plaintiffs do not claim in this appeal that the
board did not give proper notice to the public of its decision to grant
the variance.
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In July, 2018, Toor submitted to the commission an
application for a special permit for the sale of alcohol
at the property. The commission held a public hearing
on the special permit application on August 16, 2018,
at which Boyajian spoke on the record5 and expressed,
inter alia, his contention that the underlying variance
was void.6 At the conclusion of the hearing, the commission voted to approve the special permit application by
a five to one vote and noted that the variance was ‘‘in
effect’’ at the time of the hearing.7
The plaintiffs appealed the commission’s approval of
the special permit application to the Superior Court. In
their brief to the trial court, the plaintiffs argued, in
relevant part, that (1) the variance was void, (2) the
board lacked the authority to grant the variance, (3)
the commission’s reliance on the void variance was a
‘‘flawed foundation upon which [it] premised its’’
approval of the special permit, and (4) the commission
‘‘ignored’’ the zoning regulations, which otherwise prohibited approval of the special permit.8
5

Boyajian did not identify himself as the owner of JPB, LLC, or the
operator of Riley’s Liquor in his comments to the commission.
6
When he addressed the commission, Boyajian conceded on the record
that the granting of the variance was appealable within the statutory period.
7
Board member Roland Klee noted after the conclusion of the hearing,
‘‘the variance is in effect, [it has] been recorded on the [l]and [r]ecords
. . . .’’ Klee later moved to approve the special permit application ‘‘based
on its compliance with the [s]pecial [p]ermit standards of [§] 17.3.1. [of the
zoning regulations].’’
8
The plaintiffs raised as an additional ground for reversing the decision
of the commission that the variance had lapsed because of Toor’s failure
to make any substantial progress on the use in the year following the board’s
decision. The trial court rejected this ground, finding the following: (1) ‘‘no
party adduced evidence . . . relevant to’’ the claim; (2) Toor ‘‘expeditiously
applied’’ for the special permit after the board approved the variance; and
(3) because the plaintiffs appealed to the trial court just one month after
the commission granted the special permit application, Toor was justified
in delaying construction until after the resolution of the appeal. The plaintiffs
have not raised this issue in the present appeal, and, accordingly, it is not
properly before us.
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The trial court, Hon. Samuel J. Sferrazza, judge trial
referee, denied the appeal. In considering whether the
commission should have independently reviewed the
property’s compliance with the statutory separating distance requirement and the validity of the underlying
variance, the court recognized that the plaintiffs’ arguments posed ‘‘some very interesting and challenging
legal issues.’’9 ‘‘The court determine[d], however, that
it need not resolve those conundrums. This is because
no appeal was taken from the decision in which all
these issues could have been adjudicated. Whether the
[board’s] decision was erroneous became immaterial
once the appeal period expired.’’ The trial court characterized the plaintiffs’ contention with the commission’s
decision, insofar as the plaintiffs sought independent
review of the commission’s decision to grant a special
permit predicated on an allegedly void variance, as an
impermissible ‘‘collateral attack on an unappealed . . .
decision . . . .’’ Because the trial court concluded that
the attack did not fall under one of the potential exceptions the Supreme Court identified in Upjohn Co. v.
Zoning Board of Appeals, 224 Conn. 96, 104–105, 616
A.2d 793 (1992), the plaintiffs could not prevail on the
issue. Pursuant to Practice Book § 81-1 et seq. and § 88 (o), the plaintiffs requested certification to appeal to
this court. Upon consideration of the plaintiffs’ petition,
we granted review.
The plaintiffs claim that the trial court improperly
upheld the commission’s decision to grant the special
permit application. More specifically, the plaintiffs
argue that (1) the underlying variance granted to Toor
was void, (2) in determining whether Toor qualified for
the special permit, the commission should have applied
the standards prescribed by the zoning regulations,
9
The trial court considered and rejected the merits of the plaintiffs’ argument that the variance was fundamentally void. As set forth subsequently
in this opinion, we decline to consider the merits of this argument.
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rather than relying solely on the variance, and (3) the
board lacked the statutory authority to grant the variance.10 The defendant argues in response that the plaintiffs’ opposition to the commission’s decision to grant
the special permit constitutes an impermissible collateral attack on the board’s approval of the variance. It
argues that the commission and the trial court properly
rejected the plaintiffs’ arguments on the ground that
the plaintiffs should have raised their claim on direct
appeal from the board’s decision to grant the variance.
We agree with the defendant.
We first set forth the relevant law, including our standard of review. On appeal, we review the trial court’s
legal conclusion that the plaintiffs’ opposition to the
commission’s decision to grant the special permit application is an impermissible collateral attack on the
board’s decision to grant the variance application. Resolution of this issue presents a question of law over
which our review is plenary. Santarsiero v. Planning &
Zoning Commission, 165 Conn. App. 761, 772, 140 A.3d
336 (2016) (‘‘[b]ecause the court . . . made conclusions of law in its memorandum of decision [in this
case], our review is plenary’’ (internal quotation marks
omitted)).
‘‘A special permit allows a property owner to use his
property in a manner expressly permitted by the local
10

The plaintiffs argue that they properly appealed to the trial court the
commission’s improper application of the zoning regulations and, thus, have
valid grounds outside of the underlying variance. The plaintiffs contend
that, because the commission did not apply the 3000 foot separating distance
set forth in the zoning regulations, it ‘‘illegal[ly]’’ granted the special permit
application. The plaintiffs’ arguments, however, inextricably recognize the
alternative separating distance on which the commission relied in granting
the special permit—the 2935 foot separating distance, as authorized by the
board. Further, before the trial court, when asked whether the plaintiffs
asserted any ‘‘claim that there was some other provision unrelated to the
variance,’’ counsel for the plaintiffs answered, ‘‘[n]o. No traffic issue. Nothing
like that, Your Honor.’’
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zoning regulations.’’ (Internal quotation marks omitted.) Putnam Park Apartments, Inc. v. Planning &
Zoning Commission, 193 Conn. App. 42, 53, 218 A.3d
1127 (2019). An applicant may apply for a special permit
from a zoning commission; see General Statutes § 8-2
(a); and ‘‘[i]t is well settled that [for a commission to
grant] a special permit, an applicant must satisf[y] all
conditions imposed by the regulations.’’ (Internal quotation marks omitted.) St. Joseph’s High School, Inc. v.
Planning & Zoning Commission, 176 Conn. App. 570,
591, 170 A.3d 73 (2017). ‘‘[A]lthough it is true that the
zoning commission does not have discretion to deny a
special permit when the proposal meets the standards,
it does have discretion to determine whether the proposal meets the standards set forth in the regulations.
If, during the exercise of its discretion, the zoning commission decides that all of the standards enumerated
in the special permit regulations are met, then it can no
longer deny the application. The converse is, however,
equally true. Thus, the zoning commission can exercise
its discretion during the review of the proposed special
[permit], as it applies the regulations to the specific
application before it.’’ (Emphasis omitted; internal quotation marks omitted.) Id., 593–94. ‘‘In making such
determinations, moreover, a zoning commission may
rely heavily upon general considerations such as public
health, safety and welfare.’’ (Internal quotation marks
omitted.) Torrington v. Zoning Commission, 261 Conn.
759, 770, 806 A.2d 1020 (2002).
By contrast, ‘‘a variance is an expression of explicit
authority to contravene local zoning ordinances.’’ R &
R Pool & Patio, Inc. v. Zoning Board of Appeals, 129
Conn. App. 275, 286, 19 A.3d 715 (2011). ‘‘Zoning boards
of appeals are authorized to grant variances in cases in
which enforcement of a regulation would cause unusual
hardship . . . .’’ Mayer-Wittmann v. Zoning Board of
Appeals, 333 Conn. 624, 640, 218 A.3d 37 (2019). ‘‘[W]e
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have interpreted [General Statutes] § 8-6 to authorize
a zoning board of appeals to grant a variance . . .
when two basic requirements are satisfied: (1) the variance must be shown not to affect substantially the comprehensive zoning plan, and (2) adherence to the strict
letter of the zoning ordinance must be shown to cause
unusual hardship unnecessary to the carrying out of the
general purpose of the zoning plan.’’ (Internal quotation
marks omitted.) Turek v. Zoning Board of Appeals, 196
Conn. App. 122, 134, 229 A.3d 737, cert. denied, 335
Conn. 915, 229 A.3d 729 (2020). ‘‘Interpretation of the
zoning regulations is a function of a zoning board of
appeals. The variance power exists to permit what is
prohibited in a particular zone. . . . [T]he zoning board
of appeals is the court of equity of the zoning process
. . . .’’ (Internal quotation marks omitted.) Santarsiero
v. Planning & Zoning Commission, supra, 165 Conn.
App. 779.
Although an aggrieved individual may challenge the
decision of a zoning authority; see, e.g., General Statutes
§ 8-8 (b); as a general rule, ‘‘one may not institute a
collateral action challenging the decision of a zoning
authority.’’ Torrington v. Zoning Commission, supra,
261 Conn. 767. ‘‘A collateral attack is an attack upon
a judgment, decree or order offered in an action or
proceeding other than that in which it was obtained,
in support of the contentions of an adversary in the
action or proceeding . . . .’’ (Internal quotation marks
omitted.) Warner v. Brochendorff, 136 Conn. App. 24,
32 n.7, 43 A.3d 785, cert. denied, 306 Conn. 902, 52
A.3d 728 (2012). A party asserting a collateral attack
‘‘attempt[s] to avoid, defeat, or evade [a judgment], or
deny its force and effect, in some incidental proceeding
not provided by law for the express purpose of attacking
it.’’ (Internal quotation marks omitted.) Lewis v. Planning & Zoning Commission, 49 Conn. App. 684, 688–89
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n.5, 717 A.2d 246 (1998). ‘‘A collateral attack on a judgment is a procedurally impermissible substitute for an
appeal.’’ (Internal quotation marks omitted.) Federal
National Mortgage Assn. v. Farina, 182 Conn. App.
844, 853, 191 A.3d 206 (2018); see also Upjohn Co. v.
Zoning Board of Appeals, supra, 224 Conn. 103 (suggesting that ‘‘[i]t would be fundamentally unfair . . .
to permit’’ collateral attack).
‘‘The reason for the rule against collateral attack is
well stated in these words: The law aims to invest judicial transactions with the utmost permanency consistent with justice. . . . Public policy requires that a term
be put to litigation and that judgments, as solemn
records upon which valuable rights rest, should not
lightly be disturbed or overthrown. . . . [T]he law has
established appropriate proceedings to which a judgment party may always resort when he deems himself
wronged by the court’s decision. . . . If he omits or
neglects to test the soundness of the judgment by these
or other direct methods available for that purpose, he
is in no position to urge its defective or erroneous
character when it is pleaded or produced in evidence
against him in subsequent proceedings. Unless it is
entirely invalid and that fact is disclosed by an inspection of the record itself the judgment is invulnerable to
indirect assaults upon it.’’ (Internal quotation marks
omitted.) Federal National Mortgage Assn. v. Farina,
supra, 182 Conn. App. 853.
‘‘[W]e have ordinarily recognized that the failure of
a party to appeal from the action of a zoning authority
renders that action final so that the correctness of that
action is no longer subject to review by a court.’’ Upjohn
Co. v. Zoning Board of Appeals, supra, 224 Conn. 102.
Thus, ‘‘the general rule [is] that one may not institute
a collateral action challenging the decision of a zoning
authority. . . . [T]he rule requiring interested parties
to challenge zoning decisions in a timely manner rest[s]
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in large part . . . on the need for stability in land use
planning and the need for justified reliance by all interested parties—the interested property owner, any interested neighbors and the town—on the decisions of the
zoning authorities.’’ (Internal quotation marks omitted.)
Reardon v. Zoning Board of Appeals, 311 Conn. 356,
366, 87 A.3d 1070 (2014); see also Lallier v. Zoning
Board of Appeals, 119 Conn. App. 71, 78–79, 986 A.2d
343 (‘‘[L]itigation about the merits of a cease and desist
order does not permit a collateral attack on the validity
of the underlying zoning decision that was not challenged at the time that it was made . . . . In light of
[Upjohn Co. and Torrington], the trial court in the present case properly declined to address the merits of the
defendants’ disagreement with the zoning commission’s
. . . approval of the plaintiff’s . . . proposal.’’ (Citations omitted; footnote omitted.)), cert. denied, 295
Conn. 914, 990 A.2d 345 (2010).
In Upjohn Co. v. Zoning Board of Appeals, supra, 224
Conn. 102, our Supreme Court determined that a plaintiff may not collaterally attack a condition to an approved
zoning permit application because the plaintiff had failed
to appeal the condition at the time it was imposed. The
plaintiff in Upjohn Co. had applied to the local planning
and zoning commission to build structures on its property,
and the commission approved the zoning permit application, subject to several conditions. Id., 98. The plaintiff
‘‘did not appeal or otherwise challenge the validity or
imposition of’’ one condition with which it later failed to
comply. Id., 98–99. When a zoning enforcement officer
served the plaintiff with a cease and desist order for failure
to comply with the condition, the plaintiff appealed to
the zoning board of appeals and, subsequently, to the trial
court, contesting the validity of the underlying condition.
Id., 99. The trial court sustained the appeal. Id., 100.
On review, our Supreme Court agreed with the zoning
board of appeals that ‘‘the trial court incorrectly concluded that [the plaintiff] could collaterally attack the
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validity of [the] condition . . . in the enforcement proceedings more than three years after its imposition by
the commission and acceptance by [the plaintiff].’’ Id. ‘‘We
conclude that [the plaintiff], having secured the permits
. . . subject to [the] condition . . . and not having challenged the condition by appeal at that time, was precluded
from doing so in the [later] enforcement proceedings
. . . . [W]hen a party has a statutory right of appeal from
the decision of an administrative agency, he may not,
instead of appealing, bring an independent action to test
the very issue which the appeal was designed to test.
. . . It would be inconsistent with th[e] needs [of stability
in land use planning and justified reliance by interested
parties] to permit, in this case, a challenge to a condition
imposed on a zoning permit when the town seeks to
enforce it more than three years later.’’ (Citations omitted;
internal quotation marks omitted.) Id., 102.
Subsequent cases have applied the rule set forth in
Upjohn Co. In a somewhat related procedural context,
our Supreme Court in Torrington v. Zoning Commission,
supra, 261 Conn. 761, 767–68, applied the rule set forth
in Upjohn Co. to an action in which a plaintiff attacked
a stipulated judgment it had previously failed to appeal.
Because the plaintiff had ample notice and opportunity
to challenge the judgment at the time it was entered, it
could ‘‘not [later] collaterally attack the stipulated judgment.’’ Id., 767, 770.
In Santarsiero v. Planning & Zoning Commission,
supra, 165 Conn. App. 779, this court upheld a trial court’s
determination that a collateral attack by the plaintiffs,
nearby property owners, was impermissible under the
circumstances. The zoning board in Santarsiero had
granted an application filed by a landowner for a variance
to construct a restaurant with a drive-up window in a zone
that specifically prohibited such windows. Id., 764–65. The
plaintiffs received notice of the hearing but did not appeal
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the decision of the board. Id., 765, 777. Relying on the variance, the landowner applied for a special exception11 from
thelocalplanningand zoningcommission,andthecommission granted the exception. Id., 765–66. Following three
years of related disputes, the plaintiffs appealed to the trial
court and attacked, inter alia, the validity of the variance.
Id., 770. The trial court dismissed the plaintiff’s appeal. Id.
On appeal to this court, the plaintiffs in Santarsiero reiterated theirargument thatthe trialcourt improperlyupheld
the actions of the commission because the zoning board’s
decision to grant the variance, on which the commission’s
decisionwaspredicated,‘‘wasnotavalidexerciseofzoning
power and there could not have been any justified reliance
on it.’’ Id., 778. This court disagreed. Id., 776. This court
noted that the ‘‘variance formed the basis of the commission’s authority to grant the . . . special exception to the
defendant,’’ and the plaintiffs failed to appeal from the
variance. Id., 776–77. Accordingly, the plaintiff’s opposition to the commission’s decision to grant the special
exception application, premised on its opposition to the
board’s granting of the variance application, constituted
an impermissible collateral attack. Id., 779.
Upjohn Co. and its progeny govern our resolution of
the present appeal, and Santarsiero is on all fours with
the case before us. Nothing in the record suggests that
the plaintiffs in the present case were prevented from
raising by direct appeal their substantive contentions concerning the validity of the variance. Yet, just as in Santarsiero, the plaintiffs failed to appeal from the board’s
decision to grant the variance. See id., 777. Once the
statutory period to appeal the board decision had expired,
the board’s decision to grant the variance became final.
11
‘‘[T]he terms ‘special exception’ and ‘[s]pecial permit’ are interchangeable.’’ American Institute for Neuro-Integrative Development, Inc. v. Town
Planning & Zoning Commission, 189 Conn. App. 332, 338–39, 207 A.3d
1053 (2019); see also R. Fuller, 9 Connecticut Practice Series: Land Use Law
and Practice (4th Ed. 2015) § 5:1, p. 191.
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See Upjohn Co. v. Zoning Board of Appeals, supra, 224
Conn. 102. Nevertheless, the plaintiffs attacked the validity
of the variance at the commission’s hearing on the special
permit application. Once again, just as in Santarsiero,
the variance here ‘‘formed the basis of the commission’s
authority to grant the [special permit] to’’ Toor; Santarsiero v. Planning & Zoning Commission, supra, 165
Conn. App. 776; which, according to the plaintiffs, required
the commission to deny the special permit application.
The commission nonetheless approved the special permit
application.12 The plaintiffs asserted the same argument
to the trial court and insisted that the commission’s reliance on the variance was misplaced because the variance
was void. The trial court concluded that the plaintiffs’
argument concerning the variance was an impermissible
substitute for an appeal of the board’s decision. Finally,
the grounds on which the plaintiffs appeal to this court
rest entirely on their challenges to the validity of the
variance.13 The plaintiffs’ failure to appeal the board’s
granting of the variance ostensibly forecloses consideration of the merits of their arguments. See Bochanis v.
Sweeney, 148 Conn. App. 616, 627–28, 86 A.3d 486 (prohibiting collateral ‘‘attack on the substance of the wetlands
permit, which . . . the plaintiffs could have done’’ by
filing appeal (emphasis in original)), cert. denied, 311
Conn. 949, 90 A.3d 978 (2014). Consequently, their collateral attack on the variance is impermissible, unless it falls
within one of the exceptions to the general rule barring
collateral attacks.
12

No section of the zoning regulations expressly allows the commission
to ignore a related variance, previously granted by the board, in considering
an application for a special permit. Moreover, we note that our Superior
Courts have suggested that planning and zoning commissions may not ignore
related variances that directly bear on the applications before them. See,
e.g., Scandia Construction & Development Corp. v. Planning & Zoning
Commission, Superior Court, judicial district of Danbury, Docket No. CV01-0341705-S (November 16, 2001).
13
See footnote 10 of this opinion.
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Our Supreme Court has stated that there may be two
types of ‘‘exceptional cases’’ wherein ‘‘a collateral attack’’
may be permissible. Upjohn Co. v. Zoning Board of
Appeals, supra, 224 Conn. 104–105. Our Supreme Court
explained, ‘‘[w]e recognize . . . that there may be exceptional cases in which a previously unchallenged condition
was so far outside what could have been regarded as a
valid exercise of zoning power that there could not have
been any justified reliance on it, or in which the continued
maintenance of a previously unchallenged condition
would violate some strong public policy. It may be that
in such a case a collateral attack on such a condition
should be permitted. We leave that issue to a case that,
unlike this case, properly presents it.’’ Id.14
‘‘In Gangemi v. Zoning Board of Appeals, 255 Conn.
143, 150–51, 763 A.2d 1011 (2001), [our Supreme Court]
converted this dictum into a holding, and concluded that
the continued maintenance of [a] previously unchallenged
condition . . . violated the strong public policy against
restraints on alienation.’’ Torrington v. Zoning Commission, supra, 261 Conn. 768. As we have noted, the plaintiffs’ attack on the commission’s decision to grant the
special permit here is premised on the board’s alleged
lack of authority to grant the variance. Thus, we consider,
in turn, the applicability of the exceptions recognized by
Upjohn Co. to the actions taken by the board in the present
case.
14

In discussing the Upjohn Co. exceptions, our Supreme Court, in Torrington v. Zoning Commission, supra, 261 Conn. 768, noted that the Upjohn
Co. exceptions were available ‘‘to the extent that a party seeks to attack
collaterally a previously unchallenged zoning decision on the basis of the
zoning authority’s lack of subject matter jurisdiction . . . .’’ (Emphasis
added.) The plaintiffs in the present case make no claim that the board
lacked subject matter jurisdiction to grant a variance. They simply argue
that the commission should not have granted the special permit application,
on the basis of the invalidity of the underlying variance. Although our case
law is somewhat unclear as to whether the Upjohn Co. exceptions may
apply to cases in which there is no attack as to subject matter jurisdiction
of the prior tribunal, we nonetheless consider the exceptions here.
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We first consider whether the board’s decision to
grant the variance fell ‘‘so far outside what could [be]
regarded as a valid exercise of [its] zoning power that
there could not have been any justified reliance on it
. . . .’’ Upjohn Co. v. Zoning Board of Appeals, supra,
224 Conn. 104–105. ‘‘[I]t must be an exceptional [case]
that will justify disturbing the stability of unchallenged
land use decisions. . . . It is not enough that the conduct in question was in violation of the applicable zoning statutes or regulations. . . . [A] litigant who seeks
to invoke this exception must meet a very high standard.’’ (Citation omitted; internal quotation marks omitted.) Torrington v. Zoning Commission, supra, 261
Conn. 768; see, e.g., Gay v. Zoning Board of Appeals,
59 Conn. App. 380, 388, 757 A.2d 61 (2000) (permitting
collateral attack of condition ‘‘imposed by [a] board
on a parcel that was not the subject of the variance
application before it’’ under first exception of Upjohn
Co.). ‘‘[T]he party seeking to invoke the exception to
the general rule barring collateral attack on a previously
unchallenged land use decision . . . ha[s] the burden
to establish that the [board or] commission [acted] . . .
without an adequate basis on which to do so.’’ Torrington v. Zoning Commission, supra, 773. ‘‘The question
of whether an extrajudicial act of a zoning authority is
so far outside the valid exercise of zoning power that
there could not have been any justified reliance on it,
necessarily permits, in an appropriate case, some
inquiry into the reasons for that reliance.’’ Id., 775–76;
see also Santarsiero v. Planning & Zoning Commission, supra, 165 Conn. App. 779.
Section 8-6 provides in relevant part: ‘‘(a) The zoning
board of appeals shall have the following powers and
duties . . . (3) to determine and vary the application
of the zoning . . . regulations in harmony with their
general purpose and intent and with due consideration
for conserving the public health, safety, convenience,
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welfare and property values solely with respect to a
parcel of land where, owing to conditions especially
affecting such parcel but not affecting generally the
district in which it is situated, a literal enforcement of
such . . . regulations would result in exceptional difficulty or unusual hardship so that substantial justice
will be done and the public safety and welfare secured,
provided that the zoning regulations may specify the
extent to which uses shall not be permitted by variance
in districts in which such uses are not otherwise
allowed. . . .’’
As we have stated, ‘‘[i]nterpretation of the zoning regulations is a function of a zoning board of appeals. The
variance power exists to permit what is prohibited in
a particular zone.’’ (Internal quotation marks omitted.)
Santarsiero v. Planning & Zoning Commission, supra,
165 Conn. App. 779. The zoning regulations, similarly,
recognize the power of the board to hear and decide
variance applications. Vernon Zoning Regs., § 17.2.
By granting the variance at issue, the board acted
squarely within its statutorily authorized power to vary
zoning regulations. General Statutes § 8-6 (a) (3). The
board held a hearing to decide whether to approve the
application for the variance, which would vary the 3000
foot separating distance requirement between liquor
stores under the zoning regulations. Vernon Zoning
Regs., § 17.1.2. The record reflects that the board considered the significance of a sixty-five foot variance
as well as any alleged hardship. After discussion and
consideration of the application, the board granted the
application, that is, it varied the 3000 foot requirement
to permit a separating distance of 2935 feet. See id.
The plaintiffs, however, contend that the board impermissibly granted the variance because Toor failed to
establish a sufficient unique hardship that affected the
property. The plaintiffs also argue that, because ‘‘the
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location of property is not a legal basis for the granting
of a variance . . . the statute confer[red] no authority
upon the [board] to grant such a variance.’’ The plaintiffs also asserted that the effect of the variance conflicted with other zoning regulations. Each of these
arguments inherently accepts the ‘‘adequate basis on
which’’ the board acted—the statutory power conveyed
on the board to vary regulations—and forecloses the
suggestion that granting the variance constituted an
extrajudicial act. Torrington v. Zoning Commission,
supra, 261 Conn. 769–70, 773. Assuming, arguendo, that
the plaintiffs’ arguments, as the trial court noted, could
have presented a ‘‘colorable claim’’ in an appeal of the
board’s decision, the plaintiffs’ arguments nonetheless
fail to render the board’s action so far outside what
could be regarded as a valid exercise of the board’s
statutory power that there could not have been any
justified reliance on it. That is to say, because the board
maintained the power to vary zoning regulations, we
are unconvinced that the plaintiffs have met the ‘‘very
high standard’’ that would trigger an acceptable collateral attack on the board’s action. Torrington v. Zoning
Commission, supra, 768.
We now turn to the second Upjohn Co. exception. The
court in Upjohn Co. suggested that, if ‘‘the continued
maintenance of a previously unchallenged condition
would violate some strong public policy,’’ a collateral
attack may be warranted. Upjohn Co. v. Zoning Board
of Appeals, supra, 224 Conn. 105. ‘‘We begin by emphasizing that, under this prong of the Upjohn Co. formulation, we focus, not on the state of affairs that existed
when the condition at issue originally was imposed, but
on the current state of affairs in which the condition
is being enforced. . . . [W]e focus on the continued
maintenance of the condition, and whether, irrespective
of the fact that the condition was previously unchallenged, it nonetheless currently violate[s] some strong
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public policy.’’ (Citation omitted; internal quotation
marks omitted.) Gangemi v. Zoning Board of Appeals,
supra, 255 Conn. 150–51. As under the first exception,
review under this exception demands a high standard.
Compare, e.g., id., 151, 157 (permitting collateral attack
on condition to variance that contradicted ‘‘the strong
and deeply rooted public policy in favor of the free and
unrestricted alienability of property’’ and failed to serve
‘‘legal and useful purpose’’ (internal quotation marks
omitted)), with George v. Watertown, 85 Conn. App.
606, 611–12, 858 A.2d 800 (prohibiting collateral attack
on commission action that implicated strong public policy interest but fell within ‘‘conformity [of] the law’’),
cert. denied, 272 Conn. 911, 863 A.2d 702 (2004), and
Caltabiano v. L & L Real Estate Holdings II, LLC, 122
Conn. App. 751, 762, 998 A.2d 1256 (2010) (prohibiting
collateral attack on decision made by commission following public hearing at which untruthful representations were allegedly made by interested party and opining that ‘‘misconduct or conflict of interest by members
of the board’’ may, alternatively, ‘‘rise to the level of a
public policy violation sufficient to support a collateral
attack’’).
Here, the plaintiffs contend that the variance would
undermine the ‘‘best interests of the town’’ of Vernon
(town). According to the plaintiffs, by adopting its zoning regulations, the town necessarily determined that
the allowance of multiple liquor stores within 3000 feet
of one another would be ‘‘contrary to the best interests
of the town.’’ Further, the plaintiffs assert that, if Toor
were to open a liquor store on the property, the new
store would ‘‘establish a new 3000 foot [separating distance] and burden’’ other preexisting properties. ‘‘The
applicant’s variance, [according to the plaintiffs] will
preclude liquor stores from being located within
roughly one-half mile of [the] new store.’’ We find the
plaintiffs’ arguments unavailing.
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The plaintiffs’ contention that the variance violates
public policy because it varies the zoning regulations
is not persuasive because it is entirely circular. By definition, ‘‘[a] variance constitutes permission to act in a
manner that is otherwise prohibited under the zoning
law of the town.’’ (Internal quotation marks omitted.)
Mayer-Wittmann v. Zoning Board of Appeals, supra,
333 Conn. 640. Accordingly, every variance granted by
a zoning authority, under the plaintiffs’ argument, would
constitute a violation of public policy sufficient to support a collateral attack. See Caltabiano v. L & L Real
Estate Holdings II, LLC, supra, 122 Conn. App. 762.
Such a contention is foreclosed by logic and our existing
jurisprudence.
As we have acknowledged, nothing in the record suggests that the plaintiffs could not have expressed their
concerns, including those concerns about the number
of liquor stores in the town, before the board or on
direct appeal. Furthermore, the record establishes that
Boyajian expressed before the commission concerns
about the number of liquor stores in the town to no avail.
Because the continued maintenance of the underlying
variance does not ‘‘violate some strong public policy’’;
Upjohn Co. v. Zoning Board of Appeals, supra, 224
Conn. 105; the plaintiffs may not collaterally attack the
board’s decision to grant the variance under this exception.
The judgment is affirmed.
In this opinion the other judges concurred.
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SUPREME COURT PENDING CASES
The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

STATE v. RONY ELIZER ORTEGA, SC 20235
Judicial District of Danbury
Criminal; Hearsay; Tender Years Exception; Whether Trial
Court Properly Admitted Evidence of Complainant’s Out-ofCourt Statements to Her Mother; Whether Trial Court Properly
Admitted Modified Transcript of Complainant’s Conversation
with Her Mother Into Evidence. The defendant was convicted of
sexual assault and risk of injury to a child in connection with allegations
that he sexually assaulted the three-year-old complainant. After the
complainant told her mother that the defendant had molested her, her
mother recorded a conversation in which the complainant stated that
the defendant had touched her inappropriately. An interpreter translated the conversation from Spanish to English and produced a transcript of the recording, which the complainant’s mother modified by
writing in parentheses her interpretation of what was being said during
portions of the recording that the interpreter had marked as inaudible.
At trial, the victim’s statements to her mother were admitted into
evidence over the defendant’s objection under the tender years exception to the rule against hearsay, which is set forth in General Statutes
§ 54-86l and § 8-10 of the Connecticut Code of Evidence. That exception
allows for the admission of a statement made by a child twelve years
of age or younger concerning a sexual offense committed against the
child if the court finds, among other things, that ‘‘the circumstances
of the statement . . . provide particularized guarantees of its trustworthiness.’’ The audio recording was admitted under both the tender
years exception and the prior inconsistent statement exception
adopted in State v. Whelan, 200 Conn. 743 (1986), and codified in § 85 (1) of the Connecticut Code of Evidence, which allows the substantive use of a prior inconsistent statement if it can be shown that the
declarant has personal knowledge of the facts stated therein. The trial
court also admitted the modified transcript of the audio recording
into evidence over the defendant’s objection. In this appeal, which is
brought in the Supreme Court pursuant to General Statutes § 51-199
(b) (3), the defendant claims that the trial court improperly admitted
evidence of the complainant’s out-of-court statements and argues that
they were inadmissible under § 8-5 and that they were not supported
by particularized guarantees of trustworthiness. The defendant also
claims that the trial court improperly admitted the modified transcript,
arguing that the state failed to demonstrate that the complainant’s
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mother was qualified to act as an independent translator and that the
evidence amounted to her opinion as to what she heard in the recording. Additionally, the defendant claims that the trial court violated his
constitutional rights to present a defense and to a fair trial by denying
his request for a continuance, which he argues that he sought ‘‘to have
Spanish translators come in to ensure the reliability of what was . . .
authenticated.’’
The Practice Book Section 70-9 (a) presumption in favor of
coverage by cameras and electronic media does not apply to the
case above.
STATE v. BERNARD PELUSO, SC 20303
Judicial District of Waterbury
Criminal; Whether Trial Court Abused Its Discretion in
Finding That State Demonstrated ‘‘Good Cause’’ to Amend Information after Start of Trial under Practice Book § 36-18; Whether
Defendant Failed to Demonstrate That Amendment Prejudiced
His Substantive Rights under Practice Book § 36-18. The defendant was charged with sexual assault in the first degree, sexual assault
in the fourth degree, and risk of injury to a child in connection with
three separate incidents involving the defendant and the minor victim,
whose family lived in the same condominium complex as the defendant
at all relevant times. The long form information alleged that the incidents had occurred in 2010 or 2011. During trial, however, the victim
testified that the incidents occurred in 2008 or 2009. The defendant
filed a motion for a judgment of acquittal the next day, while the state
filed a motion to amend its information to allege that the charged
offenses occurred in 2008 or 2009. The trial court granted the state’s
motion and denied the defendant’s motion. The case was tried to a
jury, which found the defendant guilty as charged. The defendant
appealed from the judgment of conviction to the Appellate Court (187
Conn. App. 498). The defendant claimed that the trial court improperly
granted the state’s motion to amend the information, arguing in support
thereof that the state lacked good cause to do so and that the amendment prejudiced his substantive rights. The Appellate Court disagreed
and affirmed the judgment of conviction. It observed that the state’s
amendment of the information was governed by Practice Book § 3618, which provides in relevant part: ‘‘After the commencement of the
trial for good cause shown, the judicial authority may permit the
prosecuting authority to amend the information at any time before a
verdict if . . . no substantive rights of the defendant would be prejudiced.’’ The Appellate Court then determined that the state had good
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cause to amend the information in light of the unique challenges attendant to prosecuting child sexual assault cases, the victim’s age, and
the length of time between the incidents at issue and the prosecution of
the case. The Appellate Court further determined that the defendant’s
substantive rights were not prejudiced by the amendment of the information. It rejected the defendant’s argument that his entire defense
was predicated on claiming that he did not live in the condominium
complex at the time alleged in the information and concluded that the
amendment did not deprive the defendant of adequate notice where
the victim had stated that the incidents had occurred when she spent
time with the defendant in the condominium complex while he lived
there and where the defendant had acknowledged that some aspects
of the charged offenses had occurred but disputed the allegations
asserted therein. In this certified appeal by the defendant, the Supreme
Court will decide whether the Appellate Court properly held (1) that
the trial court did not abuse its discretion in finding that the state had
demonstrated ‘‘good cause’’ to amend the information and (2) that the
defendant failed to demonstrate that the amendment caused prejudice
to his substantive rights.
The Practice Book Section 70-9 (a) presumption in favor of
coverage by cameras and electronic media does not apply to the
case above.
STATE v. BERNARD A. BRANDON, SC 20371
Judicial District of Fairfield
Criminal; Whether Trial Court Properly Concluded That
Miranda Warnings Were Not Required During Defendant’s First
Police Interview Because He Was Not In Custody; Whether
Defendant’s Statements Made During Subsequent Interviews
Should Have Been Suppressed Because They Were Tainted by
Illegality of First Interview. The victim, Jovani Patton, was shot
and killed on a street in Bridgeport. The police examined the call log
of the victim’s cell phone and discovered that he had placed calls to
the defendant’s cell phone shortly before the time of the shooting.
Over the next few days, two police investigators conducted three
recorded interviews of the defendant. During the first interview, which
took place at the Bridgeport probation office after the conclusion of
the defendant’s probation appointment, the investigators did not advise
the defendant of his Miranda rights. The investigators conducted a
second interview with the defendant at the police station after he
signed a Miranda rights waiver form. The third interview took place
in the parking lot of a restaurant. During the course of these interviews,
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the defendant made inculpatory statements. The defendant was subsequently charged with murder. Prior to trial, the defendant moved to
suppress the statements he had made during the three interviews.
Specifically, he claimed (1) that his statements during the first interview were illegally obtained during a custodial interrogation without
any prior advisement or waiver of his Miranda rights; (2) that his
statements during the second interview were obtained in violation of
Missouri v. Seibert, 542 U.S. 600 (2004), in which the United States
Supreme Court disapproved of a ‘‘question-first’’ interrogation technique where police deliberately fail to provide Miranda warnings until
they elicit a confession from the suspect and then seek to have the
suspect repeat the confession in a subsequent interview conducted
after Miranda warnings are given; and (3) that his statements during
the third interview were obtained in violation of State v. Purcell, 331
Conn. 318 (2019), in that the investigators failed to clarify his ambiguous request for counsel before continuing with the interrogation. The
trial court rejected the defendant’s arguments with respect to the first
and second interviews. The court, however, agreed that all statements
made by the defendant during the third interview following his equivocal request for counsel were inadmissible under Purcell. At trial, the
state presented the recordings of the first and second interviews, and
the parties agreed to the admission of the recording of the third interview in its entirety. Following trial, the jury found the defendant not
guilty of murder but guilty of the lesser included offense of manslaughter in the first degree. The defendant filed this appeal in the Supreme
Court pursuant to General Statutes § 51-199 (b) (3), challenging the
trial court’s ruling on his motion to suppress. He claims that the trial
court improperly concluded that Miranda warnings were not required
during the first interview because he was not in custody at that time.
The defendant also claims that because his statements in the first
interview were obtained in violation of Miranda, his subsequent statements in the second and third interviews were tainted by that illegality
and, therefore, should have been suppressed under Seibert.
VIRLEE KOVACHICH v. DEPARTMENT OF MENTAL HEALTH
AND ADDICTION SERVICES, SC 20518
Judicial District of New London
Employment Discrimination; Evidence; Harmful Error; Mandatory Mediation Under General Statutes § 46a-83; Whether
Appellate Court Properly Concluded that Communications Were
Inadmissible Settlement Offers; Whether Deposition Testimony
Amended by Eratta Sheet Admissible. While the plaintiff was
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employed by the defendant as a licensed practical nurse, she started
having adverse reactions to scents and consulted a physician who
concluded that she had a debilitating allergy. The plaintiff consequently
requested an accommodation in the form of a scent-free work environment. Although the defendant’s review committee approved that request,
certain employees failed to comply with the conditions put in place,
and the plaintiff’s counsel contacted the defendant to request a meeting
and to engage in the interactive process for purposes of agreeing on
reasonable accommodations. Following that meeting, the plaintiff filed
a complaint with the Commission on Human Rights and Opportunities
(CHRO), alleging that she had been denied a reasonable accommodation. Thereafter, the CHRO issued a release of jurisdiction, and the plaintiff brought the underlying action alleging, inter alia, that the defendant
had failed to engage in the interactive process in good faith. The plaintiff sought to introduce into evidence a letter from the plaintiff’s counsel to the CHRO’s investigator as well as e-mails between the plaintiff’s
counsel and an assistant attorney general representing the defendant
that discussed plaintiff’s demands and the defendant’s responses. The
defendant objected and argued that the documents were inadmissible
under § 4-8 of the Code of Evidence as ‘‘[e]vidence of an offer to compromise or settle a disputed claim’’ and because they were prohibited
from disclosure as part of the CHRO’s mandatory mediation process
under General Statutes § 46a-83. The trial court found that the documents were not settlement offers and overruled the objection. Following a bench trial, the court rendered judgment for the plaintiff, and
the defendant appealed to the Appellate Court (199 Conn. App. 332),
which found that the documents amounted to settlement communications and had been improperly admitted into evidence. That court
rejected the plaintiff’s claim that the documents were admissible as
evidence of the interactive process and relied on the statutory prohibition on disclosing communications made as part of the CHRO’s mandatory mediation process. The Appellate Court also concluded that the
defendant was substantially prejudiced by that evidentiary error and
reversed the judgment of the trial court, remanding the case for a new
trial. On the granting of certification, the plaintiff appealed to the
Supreme Court, which will decide whether the Appellate Court correctly concluded that the trial court had erroneously admitted written
communications between counsel and between the plaintiff’s counsel
and the CHRO investigator into evidence under § 4-8 of the Code of
Evidence. If the answer to the first certified issue is ‘‘yes,’’ the Supreme
Court will decide whether the Appellate Court correctly concluded that
the admission of that evidence caused substantial prejudice requiring
reversal of the trial court’s judgment. If the answer to either the first
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or second certified issue is ‘‘no,’’ the Supreme Court will decide
whether any of the other evidentiary errors identified by the Appellate
Court resulted in harmful error in the trial court.

STATE v. TERRANCE POLICE, SC 20528
Judicial District of Stamford-Norwalk
Criminal; Statute of Limitations; Tolling; Whether ‘‘John
Doe’’ Warrant Commenced Prosecution Within Statute of Limitations Where Defendant Argues That It Did Not Describe Suspect with Sufficient Particularity For Failure to State Statistical
Frequency of DNA Profile and That State Failed to Investigate
Case with Due Diligence. On October 10, 2012, the victim was
attacked and shot by an unknown assailant while standing outside of
her car in a parking lot. The investigating officers recovered certain
items from the scene that were analyzed by the state laboratory. The
analysts produced a report concluding that the DNA found on each
item was a mixture of two or more DNA profiles and excluding the
victim as a possible source. Those results were checked against the
state database that, pursuant to statute, contains the DNA profiles of
convicted felons; the database did not return a match. The defendant’s
cousin contacted the police reporting that the defendant looked identical to the suspect in a surveillance video that had been released to
the public and, moreover, that he had confessed to the crime. The
lead detective, however, considered the defendant sufficiently vetted
as a suspect because he had been previously convicted of a felony
and state records indicated that his DNA profile was in the database.
As a result, the database would have presumably found a match if the
defendant had been the assailant. About six months before the relevant
statute of limitations expired in October, 2017, the lead detective
obtained a John Doe arrest warrant that identified the perpetrator
using a physical description and the mixed DNA profiles that were
reported by the lab. The warrant application did not state the frequency
of those DNA profiles in the general population. In April, 2018, the
mother of the defendant’s child reported that he was the assailant,
and, pursuant to a warrant, the state obtained a DNA sample from
him. The lab determined that it was at least one billion times more
likely that the defendant was a contributor to the DNA recovered from
the scene than if it had originated from all unknown individuals. The
lab also discovered that certain documentation was incorrect and that
the defendant’s DNA profile was never entered into the state database.
The defendant moved to dismiss the charges against him, claiming that
the warrant failed to describe the suspect with sufficient particularity
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under the fourth amendment to the federal constitution, and, as a
result, the issuance of the warrant failed to toll the statute of limitations, which had expired. The trial court concluded that the warrant
identified the defendant ‘‘with nearly irrefutable precision’’ and satisfied the particularity requirement. The court therefore denied the
defendant’s motion to dismiss and accepted his plea of nolo contendere, conditioned on his right under General Statutes § 54-94a to
appeal. After he appealed to the Appellate Court, the Supreme Court
transferred the appeal to itself. The defendant claims that the warrant
was did not commence the prosecution within the statute of limitations
and argues that it was unconstitutional because it failed to identify
the statistical frequency of the mixed DNA profiles detected by the
lab. The state argues that the defendant’s claim is unpreserved and
that the mixed DNA profiles, together with the physical description,
satisfy the constitutional particularity requirement. The defendant also
argues in support of his claim that the warrant failed to toll the statute
of limitations because the police failed to investigate with due diligence.
STATE v. XAVIER RIVERA, SC 20539
Judicial District of Fairfield
Criminal; Best Evidence; Whether Trial Court Abused Its
Discretion in Admitting Copy of Audio Recording of Conversation Between Defendant and His Friend Into Evidence; Whether
Trial Court Abused Its Discretion in Directing Jury to Disregard
Defense Counsel’s Closing Argument That State Never Asked
Eyewitness to Make In-Court Identification of Defendant. The
defendant was charged with murder in connection with the shooting
death of a man in Bridgeport. Weeks later, the defendant discussed
the incident with his friend Alexis Vilar, who was recording the conversation on his cell phone, and he admitted that he killed the victim.
Vilar brought the recording to the police and e-mailed it to them, per
their instructions. At trial, the state offered a copy of the recording
into evidence, and defense counsel objected on the grounds that it
was not the original recording and that there had been a gap of time
between when Vilar recorded it and when he gave it to the police. The
court admitted the recording into evidence. The state also presented
an eyewitness to the shooting but did not ask him to make an in-court
identification of the defendant, stipulating that, during his initial police
interview, he failed to identify the defendant in a photographic array.
During closing argument, defense counsel highlighted the fact that the
state never asked the eyewitness to identify the defendant in the court-
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room. The trial court found the argument to be improper and provided
a curative instruction, telling the jury to disregard that portion of
defense counsel’s argument concerning the in-court identification. The
defendant was convicted as charged and sentenced to fifty-five years
of incarceration. He appealed, claiming that the trial court abused its
discretion by admitting a copy of the audio recording into evidence
and by directing the jury to disregard the portion of defense counsel’s
closing argument regarding the state’s failure to ask the witness to
make an in-court identification. The Appellate Court (200 Conn. App.
487) affirmed the judgment, concluding that the copy of the audio
recording was admissible under § 10-3 (1) of the Connecticut Code of
Evidence, which provides that a copy is admissible when ‘‘[a]ll originals
are lost or have been destroyed, unless the proponent destroyed or
otherwise failed to produce the originals for the purpose of avoiding
production of an original . . . . ’’ The court noted that the original
recording was no longer available at the time of trial and that the
defendant failed to identify any evidence in the record demonstrating
that the original recording was made unavailable to avoid its production at trial. The court also concluded that the trial court was well
within its discretion to limit defense counsel’s argument, reasoning
that defense counsel asked the jury to engage in improper speculation.
The court emphasized that the state was precluded from asking the
witness to make an in-court identification without first requesting
permission from the court pursuant to State v. Dickson, 322 Conn.
410 (2016), which it did not do. In this certified appeal by the defendant,
the Supreme Court will decide whether the Appellate Court correctly
concluded that the trial court did not abuse its discretion in admitting
the copy of the recording and giving the curative jury instruction.

B. SHAWN MCLOUGHLIN et al. v. PLANNING AND ZONING
COMMISSION OF THE TOWN OF BETHEL, SC 20541
Judicial District of Hartford
Zoning; Special Permit; Whether Zoning Commission Can
Deny Special Permit Application Based on Noncompliance With
General Standards Enumerated in Zoning Regulations Despite
Full Compliance With Technical Requirements; Whether Substantial Evidence Supported Defendant Commission’s Decision
to Deny Plaintiffs’ Special Permit Application. Plaintiff B. Shawn
McLoughlin owns property in an industrial park in Bethel, and plaintiff
Mono-Crete Step Co. of CT, LLC, operates a business on the property.
The plaintiffs filed an application for a special permit to construct
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a crematory on the property with the defendant commission. When
determining whether to grant a special permit application, a zoning
commission must consider whether the proposed use meets the general
health, safety and welfare requirements set forth in the zoning regulations. Here, after holding public hearings, the commission denied the
special permit application on the ground that the plaintiffs failed to
satisfy the general standards set forth in §§ 8.5.E.3 and 8.5.E.4 of the
town’s zoning regulations. The plaintiffs appealed to the trial court,
which dismissed the appeal on the ground that the commission’s denial
was supported by substantial evidence in the record. The plaintiffs
then appealed to the Appellate Court (200 Conn. App. 307), claiming
that the trial court erred in determining that it was bound by the
holding in St. Joseph’s High School, Inc. v. Planning & Zoning Commission, 176 Conn. App. 570, 594 (2017). In that case, the Appellate
Court held that ‘‘a zoning commission may deny a special permit
application on the basis of general standards set forth in the zoning
regulations, even when all technical requirements of the regulations
are met.’’ The plaintiffs asserted that St. Joseph’s was distinguishable
because the evidence supporting the special permit denial there was
fact-based and grounded in the firsthand experience of the objecting
neighbors. The Appellate Court disagreed and concluded that St.
Joseph’s was applicable. The Appellate Court also ruled that, contrary
to the plaintiffs’ second claim, the trial court properly concluded that
there was substantial evidence in the record to support the commission’s determination that the plaintiffs failed to meet their burden of
demonstrating that their application satisfied the general standards
set forth in §§ 8.5.E.3 and 8.5.E.4 of the zoning regulations. In so ruling,
the court determined the commission reasonably could have concluded
based on the testimony and the evidence in the record that the development of the industrial park and surrounding area and the welfare of
the town would be adversely affected by allowing the plaintiffs to
operate a crematory at the location. Accordingly, the Appellate Court
affirmed the trial court’s judgment. The plaintiffs were granted certification to appeal, and the Supreme Court will decide whether the
Appellate Court correctly concluded that, under St. Joseph’s, a zoning
commission can deny a special use permit application based on noncompliance with the general standards enumerated in the zoning regulations despite full compliance with the technical requirements. If the
answer to the first question is in the affirmative, the court will then
decide whether the Appellate Court correctly determined that substantial evidence supported the commission’s decision to deny the plaintiffs’ special use permit application.
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STATE v. MELINDA CHANTEA FISHER, SC 20559
Judicial District of New Britain
Criminal; Evidence; Whether Evidence Was Sufficient for
Jury to Find That Defendant Intended to Cause Serious Physical
Injury to Victim; Whether Trial Court Properly Refused to Take
Judicial Notice of Victim’s Civil Complaint and to Allow Defendant to Cross-Examine Victim Regarding Amount Sought; Whether
Trial Court Abused Its Discretion in Allowing Paramedic Witness to Testify Regarding Concussion Symptoms. The defendant
was charged with, inter alia, two counts of assault in the second degree
stemming from an incident in which she physically attacked the victim,
who was her supervisor at her job at an elementary school. Patrick
Myers, a paramedic who witnessed the attack after bringing his child
to the school, helped separate the defendant and the victim. The victim
was taken to the emergency room, where the attending physician
diagnosed her with a non-displaced fracture of the nasal bone, and
she was released the same day. The next day, the victim visited her
primary care doctor because she was experiencing vomiting, dizziness,
a headache, and an inability to concentrate, and she was diagnosed
with a concussion. The victim subsequently brought a civil action
against the defendant based on the assault. At the criminal trial, defense
counsel sought to question the victim regarding her civil action and
asked that the trial court take judicial notice of the civil complaint.
The trial court allowed defense counsel to question the victim about
the civil suit and her claim for damages and to cross-examine her
regarding any inconsistencies between her claims in the civil action
and her testimony at the criminal trial. The court, however, refused
to allow defense counsel to cross-examine the victim as to the specific
dollar amount sought in the civil action and refused to take judicial
notice of the complaint. The state also called Myers as a witness and
asked him, based on his experience as a paramedic, to identify common
symptoms of a concussion. Defense counsel objected, but the trial
court overruled the objection, and Myers answered that nausea, headache, and dizziness would be typical symptoms for someone suffering
from a concussion. The defendant was convicted of assault in the
second degree, and the trial court sentenced her to ten years of incarceration. In this appeal, which was filed in the Appellate Court and
transferred to the Supreme Court, the defendant claims that the evidence presented at trial was insufficient for the jury to find that she
committed assault in the second degree when there was no evidence
establishing that she intended to inflict serious physical injury on the
victim. She also claims that the trial court improperly restricted her
defense and defense counsel’s cross examination regarding the victim’s
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potential bias by refusing to take judicial notice of the civil complaint
and by refusing to allow any inquiry as to the specific dollar amount
sought in the civil action. She argues that the trial court’s rulings prevented her from establishing the extent of the victim’s financial interest
in the outcome of the criminal case. Lastly, the defendant claims that
the trial court abused its discretion in allowing Myers to testify regarding the symptoms of a concussion, arguing that his testimony lacked an
adequate scientific foundation because he never examined the victim.
1ST ALLIANCE LENDING LLC v. STATE OF CONNECTICUT
DEPARTMENT OF BANKING et al., SC 20560
Judicial District of New Britain
Administrative Appeal; Mortgage Lender License Revocation; Whether Defendant Had Statutory Discretion to Suspend
Plaintiff’s License and, If So, Whether Defendant Actually and
Lawfully Exercised That Discretion; Whether Defendant Was
Estopped from Suspending Plaintiff’s License. The plaintiff acted
as a mortgage lender in Connecticut and therefore was required to
maintain a mortgage lender license issued by the defendant. One of
the conditions attendant to the license was the maintenance of a surety
bond. On May 22, 2019, the issuer of the plaintiff’s surety bond sent
a notice to both parties stating that the bond would be cancelled as
of July 31, 2019. The defendant sent a letter to the plaintiff on June
7, 2019, stating that the failure to have a bond in effect on July 31,
2019, would result in the automatic suspension of the plaintiff’s license
pursuant to General Statutes § 36a-492 (c) and that the plaintiff could
avoid the suspension by (1) submitting a letter indicating the reinstatement of the bond, (2) obtaining an equivalent bond from another surety,
or (3) ceasing doing business and surrendering its license. At the time,
the parties were engaged in separate license revocation proceedings
for reasons unrelated to this action. The plaintiff elected to cease
doing business in Connecticut and surrender its license. It notified the
defendant in writing of its decision on July 29, 2019, and entered the
surrender of its license on or before July 31, 2019. On August 1, 2019,
the defendant notified the plaintiff that it was automatically suspending
and intended to revoke the plaintiff’s license. The plaintiff requested
a hearing, after which the defendant entered a final order upholding
the suspension and revoking the plaintiff’s license. The plaintiff then
filed this administrative appeal in the trial court, arguing that the
defendant’s decision had harmed its ability to conduct business in
other states. It claimed that the relevant statutes precluded the defendant from suspending its license and that the defendant should be bound
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by the plain language of the June 7 letter. The trial court disagreed
and dismissed the appeal. It noted that the relevant statutes establish
a process by which a licensee may file a request to surrender its license
and that no such surrender is effective until it is accepted by the
defendant. It also observed that the relevant statutes provide that, if
there are pending license revocation proceedings when a licensee
files a request to surrender its license, the surrender will not become
effective until the time and under the conditions specified by the
defendant. The trial court concluded that the defendant did not abuse
its statutory discretion over whether to accept the plaintiff’s surrender
of its license and that there was substantial evidence in the record to
support the defendant’s decision. The trial court also rejected the
plaintiff’s claim that the defendant should be estopped from refusing
to accept its surrender of its license by virtue of the June 7 letter,
which the trial court characterized as a standard form letter that did
not shift the burden of compliance away from the plaintiff. In this
appeal, which the plaintiff filed in the Appellate Court and the Supreme
Court transferred to its docket, the Supreme Court will decide whether
the trial court erred in concluding that § 36a-492 granted discretion
to the defendant to suspend the plaintiff’s license, that the defendant
actually and lawfully exercised that discretion, and that the defendant
was not estopped from suspending the plaintiff’s license by virtue of
the June 7 letter.
RAKSHITT CHUGH v. AASHISH KALRA et al., SC 20562
Judicial District of Hartford
Partnerships; Libel; Whether Breach of Partnership Claim
Fails as Matter of Law Under Rule Regarding Cessation of Partnership Upon Adoption of Corporate Form Between Partners;
Whether Claims Barred by Federal Compulsory Counterclaim
Rule; Whether Burden Improperly Put on Defendant to Prove
Truth of Allegedly Libelous Statement as Speech on Matter of
Public Concern. Rakshitt Chugh brought this action against Aashish
Kalra alleging breach of partnership, breach of fiduciary duty and libel.
Specifically, Chugh claimed that the parties formed an oral partnership
for the purpose of investing in Indian real estate ventures. The parties
subsequently incorporated Trikona Advisors, Ltd. (TAL), and several
other business entities to carry out the partnership’s aims. The parties’
business relationship eventually deteriorated to the point that they
could no longer work together. Chugh claimed that Kalra then had
him removed from TAL’s board of directors, which resulted in Kalra’s
complete control of TAL and its assets. Chugh further claimed that
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Kalra withdrew large sums of money from TAL’s account and used
TAL to unsuccessfully litigate a series of baseless claims against him
alleging various business improprieties. Chugh also claimed that Kalra
issued a press statement falsely accusing him of bribing courtappointed liquidation officials in corporate winding up proceedings
brought by Chugh concerning TAL. The jury found in favor of Chugh
on all counts. Kalra filed several motions challenging the verdict, all
of which the trial court denied. Kalra appeals from the judgment rendered on the jury’s verdict. Kalra claims that the trial court erred in
rejecting his argument that Chugh’s breach of partnership and breach
of fiduciary duty claims failed as a matter of law because, once the
parties incorporated TAL, any alleged partnership ceased to have legal
effect in accordance with the rule established by Karanian v. Maulucci, 185 Conn. 320 (1981), regarding the cessation of a partnership
upon the adoption of a corporate form between partners. The trial
court found that Karanian was distinguished or limited by Bartomeli
v. Bartomeli, 65 Conn. App. 408 (2001), which it claimed held that,
although a business entity cannot be both a partnership and a corporation, parties can nonetheless be liable to each other for breach of a
partnership contract even if they have subsequently formed a corporation. Kalra also claims that the trial court erred in rejecting his argument that all of Chugh’s causes of action are barred under the federal
compulsory counterclaim rule because he failed to raise them in an
action brought by TAL in the federal district court arising out of the
same transaction. Kalra additionally claims that judgment on the libel
claim should be reversed because the trial court improperly admitted
expert testimony concerning lost profits that was unreliable, irrelevant,
and highly prejudicial and committed plain error in violation of his
first amendment rights by requiring him to prove the truth of the press
release as speech on a matter of public concern, where, he argues,
the law puts the burden of proving the falsity of the press release
on Chugh.

STATE v. KEVIN MYERS, SC 20563
Judicial District of Hartford
Criminal; Juvenile Sentencing; Whether Trial Court Erred
in Partially Dismissing and Partially Denying Juvenile Offender
Defendant’s Motion to Correct Illegal Sentence. In 2009, the
defendant was convicted by a jury of sexual assault in the first degree
and kidnapping committed when he was fifteen years old in 2007,
and he was sentenced to a total effective term of eighteen years of
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incarceration followed by twenty-two years of special parole. In 2011,
the defendant pleaded guilty under the Alford doctrine to a separate
charge of sexual assault in the first degree also committed in 2007, and
he was sentenced in 2012 to fourteen years of incarceration followed
by six years of special parole, to run concurrently with the 2009 sentence. In 2015, No. 15-84 of the 2015 Public Acts was enacted in
response to changes in federal and state law regarding sentencing
procedures for juvenile offenders. Public Act 15-84 amended General
Statutes § 54-125a to provide in relevant part that a juvenile offender
‘‘serving a sentence of fifty years or less . . . shall be eligible for parole
after serving sixty per cent of the sentence or twelve years, whichever
is greater.’’ It also provided, via its codification in General Statutes
§ 54-91g, sentencing criteria for juvenile offenders convicted of class
A or B felonies to account for age-related mitigating factors. Because
of the structure of the defendant’s concurrent sentences, he has been
deemed ineligible for parole under § 54-125a until 2023 based on the
terms of his 2012 sentence. The defendant filed a motion to correct
illegal sentence in 2018, asking for a new sentencing proceeding or
an adjustment to his sentence that would provide him with the benefit
of juvenile offender parole eligibility under § 54-125a. He took the
position that he should have been deemed eligible for parole in 2019
based on the terms of his 2009 sentence. He argued that his sentence as
imposed was unconstitutional because it deprived him of a reasonable
opportunity for release based on demonstrated growth, maturity, and
rehabilitation and because it violated the understanding of the plea
agreement underlying his 2012 sentence. The trial court dismissed the
defendant’s claims that his sentence constituted cruel and unusual
punishment and that he was entitled to a new sentencing, concluding
that it lacked jurisdiction over them where he was ‘‘eligible for parole,
just not when he would prefer it to be’’ and where binding precedent
established that the juvenile sentencing criteria of § 54-91g does not
apply retroactively. The trial court further dismissed the defendant’s
claim that his sentence violated his equal protection rights because
he was not receiving the same benefit of the parole eligibility scheme
as other similarly situated juvenile offenders. In addition, the trial
court denied the defendant’s due process claim that his operative
parole eligibility date constituted an imposition of his sentence in
violation of the plea agreement, which he argued that both parties
understood to provide that his parole eligibility would be governed
by the 2009 sentence. The trial court determined that the plea
agreement did not account for parole eligibility, let alone under the
subsequently enacted P.A. 15-84. The Supreme Court will decide in
the defendant’s appeal, which it transferred to its docket, whether
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the trial court erred in partially dismissing and partially denying the
defendant’s motion to correct illegal sentence.
The Practice Book Section 70-9 (a) presumption in favor of
coverage by cameras and electronic media does not apply to the
case above.

ROBERT T. MORRIN v. FREEDOM OF INFORMATION
COMMISSION, SC 20573
Judicial District of New Britain
Administrative Appeal; Mootness; Whether Trial Court
Properly Affirmed Defendant’s Decision That Plaintiff’s Appeal
from Denial of Request for Former State Employee’s Social
Media Postings Was Moot Because Plaintiff Already Had Copies
of Postings. Bruce Adams was general counsel of the state Department of Banking from October 2014 to March 2016, during which
time the department was involved in litigation regarding payday loans.
Adams posted comments concerning the litigation on various social
media sites. In September 2015, Hilary Miller filed a written request
with the department for social media postings by then-present employees concerning the litigation. In February 2016, the department produced social media postings by Adams ‘‘as a courtesy’’ while taking
‘‘no position’’ as to whether the postings were ‘‘public records’’ under
the Freedom of Information Act (FOIA). After Miller’s request was
received, however, Adams deleted certain of the postings. In May 2016,
the plaintiff renewed Miller’s request and stated that the postings
produced by the department were ‘‘not complete.’’ The department
reiterated its position that those postings were produced as a courtesy
and not as public records under the FOIA, and it concluded that it
was ‘‘under no obligation to do any more than it already has.’’ The
plaintiff appealed the department’s response to the defendant, which
in relevant part declined to address whether the social media postings
were public records that the department was obligated to procure ‘‘in
light of the fact that the complainant has possessed such records since
before he made his first request from the respondents.’’ The plaintiff
thereafter filed this administrative appeal, and the trial court affirmed
the defendant’s decision. It determined in relevant part that there was
substantial evidence to support the defendant’s finding that Miller had
all of Adams’ relevant social media postings before he made his request
in 2015 and that the plaintiff had them when he renewed Miller’s
request in 2016. The trial court further determined that the defendant
properly concluded that the plaintiff’s appeal was essentially moot
where it could not afford any practical relief to him because he already
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possessed the records at issue in the request. The trial court rejected
the plaintiff’s reliance on other decisions by the defendant that had
ordered public agencies to produce records despite the complainant’s
possession of those records. It also rejected the plaintiff’s argument
that he could be afforded practical relief with a determination that
the postings were public records under the FOIA and, correspondingly,
sanctions against the defendant and/or Adams for failing to turn them
over. The plaintiff filed this appeal from the trial court’s judgment,
which the Supreme Court transferred to itself. The Supreme Court will
decide whether the trial court properly held that the plaintiff’s complaint to the defendant was moot where he had obtained the records
at issue in the complaint on his own.
CARMEN LOPEZ v. WILLIAM RAVEIS REAL
ESTATE, INC. et al., SC 20574
Judicial District of Danbury
Housing Discrimination; Whether Trial Court Erred in Failing to Consider Whether Statements Were Facially Discriminatory in Denying Plaintiff’s Housing Discrimination Claim Based
on Lawful Source of Income; Whether Trial Court Improperly
Applied ‘‘Objective Listener’’ Standard by Considering Speaker’s Intent and Evidence Beyond Statements. The plaintiff engaged
the services of real estate agent Sarah Becker for purposes of moving.
The defendants Anthony and Eve Vaccaro own property in Danbury
that they marketed for lease through the defendant Sarah Henry, a
real estate agent and independent contractor with the defendant real
estate agency. They wanted the tenancy to begin on April 1, 2017, and
sought two months’ rent as a security deposit. The plaintiff submitted
a signed, partially completed written offer to lease that was contingent
on a requested repair. Henry forwarded the offer to Anthony Vaccaro
on March 12, 2017, and he approved one month’s rent as the security
deposit. The plaintiff alleged that Henry then verbally informed Becker
that the offer had been accepted, and, on March 13, 2017, a subsequent
communication confirmed that the tenancy would begin on April 1.
Becker then sent forms to Henry that the plaintiff was required to use
as a participant in a federal low-income housing assistance program
commonly known as ‘‘Section 8.’’ On March 15, 2017, Henry responded
to Becker that she was ‘‘not upfront [about] section eight and I didn’t
[present it] to my client[s] that way as well.’’ She stated that she was
‘‘not sure if [Anthony Vaccaro] wants to [go] through the process’’
because the program’s approval process might prevent the tenancy
from beginning on April 1. Although Becker reassured her that the

July 20, 2021

CONNECTICUT LAW JOURNAL

Page 17B

plaintiff would be ready, Henry spoke with an agent representing
two other prospective tenants interested in immediately leasing the
property. Those tenants were not enrolled in the federal program and
submitted an unconditional completed offer to lease and a security
deposit of two months’ rent. Henry informed Becker that her clients
had decided to lease the property to those tenants instead, and the
plaintiff brought this action alleging that the defendants had violated
General Statutes § 46a-64c (a) (3) by making discriminatory statements
based on her ‘‘lawful source of income.’’ Following a bench trial, the
court credited Anthony Vaccaro’s testimony that he continued to seek
other offers because the plaintiff’s offer was incomplete and that the
ultimate decision was based on a better offer. The court also found
that Henry had not advised the Vaccaros that the plaintiff was enrolled
in the federal program and that they previously had leased to tenants
in that program. The court concluded that Henry’s statements lacked
a discriminatory intent, and, upon reconsideration, also found that
Henry’s statements did not convey to an objective listener a preference
against leasing the property to the plaintiff because of her participation
in the federal program. The plaintiff appealed to the Appellate Court,
and the Supreme Court transferred this appeal to itself. The plaintiff
claims that the trial court applied an incorrect standard by looking to
Henry’s intent and erred in concluding that her statements were not
facially discriminatory. The plaintiff also argues that the court erred
by looking past whether Henry’s statement would be understood by
an ordinary listener to be discriminatory and by considering the fact
that the plaintiff’s offer was incomplete.

THE STRAND/BRC GROUP, LLC, et al. v. BOARD OF
REPRESENTATIVES OF THE CITY OF
STAMFORD, SC 20578
Judicial District of Hartford, Land Use Litigation Docket
Municipalities; Administrative Appeal; Land Use; Whether
Board Had Jurisdiction to Determine Whether to Accept Protest
Petition Objecting to Master Plan Amendments; Whether Board
Properly Rejected Amendments. The plaintiffs, who own properties
in the city of Stamford, submitted an application to the city’s planning
board for an amendment to the master plan that would allow the
plaintiffs to construct certain residential buildings. The planning board
approved a modified version of the amendment and separately
approved its own amendment, which pertained to adjacent properties.
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The city charter permits the filing of a ‘‘protest petition’’ with the
planning board to object to a proposed amendment. If 20 percent or
more of the landowners in the area affected by an amendment sign
and submit such a petition, the proposed amendment has no force
or effect, and the amendment is referred to the defendant Board of
Representatives of the city of Stamford (board). Pursuant to the charter, the board ‘‘shall approve or reject such proposed amendment,’’
and an ‘‘affirmative vote of a majority of the entire membership of
[the] board’’ is required for approval, meaning twenty-one votes of the
forty-member board. In this matter, one protest petition objecting to
the two amendments was filed, but the petition failed to specify to
which amendment each signature applied. When the petition came
before the board, seventeen members of the twenty-nine members
present voted to accept the petition as to the plaintiffs’ amendment.
In a subsequent meeting, twenty-one members voted to reject the
planning board’s approval of the plaintiffs’ amendment. The plaintiffs
appealed that decision to the trial court, which initially considered
whether the board had jurisdiction to review the planning board’s
decision. The plaintiffs claimed that the board did not because, under
the charter, the board is only authorized to ‘‘approve or reject [the]
proposed amendment.’’ They also claimed that, if the board had such
authority, the petition contained an insufficient number of signatures
with respect to the plaintiffs’ amendment so as to permit review and,
furthermore, that the board’s vote to accept the petition garnered only
seventeen votes. The trial court, relying on substantially similar charter
provisions at issue in Benenson v. Board of Representatives, 223 Conn.
777 (1992), concluded that the board lacked the authority to determine
the validity of the petition. Assuming the board has such authority,
the court agreed with the plaintiffs that the petition fell short of the
twenty-one votes required. The trial court sustained the plaintiffs’
appeal after concluding that the board improperly accepted the petition
and lacked jurisdiction at its subsequent meeting to reject the amendment. Following the granting of certification to appeal pursuant to
General Statute § 8-8 (o), the board appealed to the Appellate Court,
and the Supreme Court transferred the appeal to itself. The board
claims that the trial court erred because the vote on whether to accept
the petition was a nullity and did not invalidate the board’s subsequent
vote rejecting the plaintiffs’ amendment, which the board argues was
proper under the charter. The plaintiffs disagree and continue to argue
that the vote accepting the petition lacked the required majority. As an
alternative ground to affirming the judgment, the plaintiffs also claim
that the number of signatures on the petition regarding the plaintiffs’
amendment was insufficient to authorize the board’s review.
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POLICE DEPARTMENT, TOWN OF STRATFORD v. BOARD OF
FIREARMS PERMIT EXAMINERS et al., SC 20580
Judicial District of New Britain
Administrative Appeal; Statutory Interpretation; Whether
Trial Court Improperly Interpreted and Applied General Statutes § 29-28 (b) (2) (B) to Require Statutory Equivalency Test
for Out-of-State Misdemeanor Convictions; Whether Trial Court
Improperly Substituted Its Judgment for Judgment of Board of
Firearms Permit Examiners. The defendant Anthony Leo filed an
application for a pistol permit that was denied by the plaintiff through
its chief of police on the ground that Leo was automatically disqualified
from receiving a pistol permit under General Statutes § 29-28 (b) (2)
(B) because he had been convicted in New York of possession of
ketamine, a controlled substance. Section 29-28 (b) (2) provides in
relevant part that a chief of police may issue a temporary pistol permit
application if it is found that the applicant ‘‘is a suitable person to
receive such permit,’’ except that no such permit shall be issued if the
applicant ‘‘has been convicted of . . . a violation of section 21a-279.’’
General Statutes § 21a-279 (a) (1) in turn provides in relevant part that
‘‘[a]ny person who possesses or has under such person’s control any
quantity of any controlled substance . . . shall be guilty of a class A
misdemeanor.’’ The plaintiff took the position that, if Leo’s conduct
had occurred in Connecticut, he would have been convicted under
§ 21a-279, such that his conviction automatically disqualified him from
receiving a pistol permit under § 29-28 (b) (2) (B) notwithstanding
that the conviction had occurred in New York and not Connecticut.
Leo appealed to the defendant Board of Firearms Permit Examiners,
which reversed the plaintiff’s decision and ordered that he be issued
a pistol permit. The plaintiff thereafter appealed the board’s decision
to the trial court, which framed the question before it as whether ‘‘§ 2928 prohibits the issuance of a pistol permit to a person who has been
convicted in another state under a statute equivalent to § 21a-279 for
behavior that if performed in Connecticut would result in a conviction
under § 21a-279.’’ The trial court answered the question in the affirmative. It concluded that an interpretation of the statute that automatically
disqualified Leo from receipt of a pistol permit due to his New York
conviction was consistent with the legislative intent evident in the
statute. It also concluded that an interpretation to the contrary would
lead to illogical results in that it would discriminate against similarly
situated persons convicted of identical behavior in Connecticut and
would allow persons engaged in prohibited controlled substance abuse
to receive pistol permits in contravention of the purposes underlying
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the inclusion of the automatic disqualifiers in the statute. In addition,
the trial court concluded that the board abused its discretion in finding
that Leo was a suitable person to receive a pistol permit. The trial
court accordingly sustained the plaintiff’s appeal and ordered that a
pistol permit not be issued to Leo. In this appeal by Leo, which was
transferred from the Appellate Court to the Supreme Court, the
Supreme Court will decide whether the trial court properly interpreted
§ 29-28 (b) (2) (B) to determine that Leo was automatically disqualified
from receiving a pistol permit and properly held that the board abused
its discretion in finding that Leo was a ‘‘suitable person’’ to receive a
permit under the statute.
HIGH RIDGE REAL ESTATE OWNER, LLC v. BOARD OF
REPRESENTATIVES OF THE CITY OF
STAMFORD, SC 20595
Judicial District of Hartford, Land Use Litigation Docket
Municipalities; Administrative Appeal; Land Use; Whether
Board Had Jurisdiction to Determine Whether to Accept Protest
Petition Objecting to Amendment to Zoning Regulations; Whether
Board Properly Rejected Amendment. The plaintiff owns an office
park in the city of Stamford and was approached about constructing
a gym in one of its buildings. To that end, the plaintiff applied to the
city’s zoning board for a text change to the regulations, and the zoning
board approved a modified amendment. If an amendment, such as this
one, affects two or more zones, the city’s charter allows for the filing
of a ‘‘protest petition’’ containing the signatures of ‘‘landowners’’ that
object to the proposed amendment. If 300 landowners sign and file
such a petition, the ‘‘amendment shall have no force or effect,’’ and
the zoning board’s decision is referred to the defendant Board of
Representatives of the city of Stamford (board) for review. Under
the charter, the board ‘‘shall approve or reject any such proposed
amendment.’’ In this matter, a petition with 696 signatures was submitted to the zoning board and referred to the board. The board was
advised that only 240 of the signatures could be counted because, for
a signature to be considered that of a landowner under Connecticut
law, all joint owners of the property must sign the petition. For example, a condominium owner is not counted as a landowner because he
or she owns only a fractional share of the overall property. The board,
however, voted to accept the petition and, at a later meeting, unanimously voted to reject the amendment. The plaintiff appealed to the
trial court, and the parties agreed that the threshold issue was whether
the board had jurisdiction to review the zoning board’s decision. The
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plaintiff claimed that the board did not have the authority under the
charter to determine whether to accept the petition and that, if it did,
the petition did not have sufficient signatures so as to authorize the
board’s review. The trial court, relying on substantially similar charter
provisions at issue in Benenson v. Board of Representatives, 223 Conn.
777 (1992), concluded that once the petition was filed the board had
no authority to determine whether to accept it. If it had such authority,
the court held that all joint owners of a property were required to sign
the petition to be considered a landowner, and, as a result, certain signatures should not have been counted, including those of the condominium owners. The court found that the petition contained an insufficient number of signatures and that the board did not have jurisdiction
to review the zoning board’s decision. The trial court sustained the
plaintiff’s appeal, and the board, on the granting of certification pursuant to General Statutes § 8-8 (o), appealed to the Appellate Court. The
Supreme Court transferred the appeal to itself and will consider the
board’s claim that the trial court erred in concluding that the board
did not have jurisdiction to determine whether it could accept the
petition. Furthermore, the board claims that the trial court improperly
interpreted the term ‘‘landowners’’ in the charter to require the signature of all joint owners of a property. The plaintiff argues that the trial
court’s decision is sound and, moreover, that the zoning board should
determine whether a petition complies with the charter before referring
it to the board.
L.H-S. v. N.B., SC 20596
Judicial District of New Haven
Civil Protection Order; Whether Trial Court Properly Interpreted General Statutes § 46b-16a as Requiring Applicant to
Prove Reasonable Fear for Physical Safety without Regard for
Age; Whether Trial Court Properly Considered Respondent’s
Intent in Sending Text Messages at Issue. L.H-S., a minor female,
was friends with N.B., a fellow high school student. N.B. and L.H-S.
engaged in a text message exchange regarding a disagreement over
L.H-S’s attendance at an event where her former boyfriend, who was
N.B.’s best friend, would also be present. In the exchange, N.B. called
L.H-S. a ‘‘bitch’’ and repeatedly threatened to shoot her. Thereafter,
L.H-S. filed an application for a civil protection order against N.B.
pursuant to General Statutes § 46b-16a, which provides in relevant
part: ‘‘Any person who has been the victim of . . . stalking may make
an application to the Superior Court for relief . . . .As used in this
section, ’stalking’ means two or more wilful acts, performed in a threat-
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ening, predatory or disturbing manner of . . . sending unwanted . . .
messages to another person directly . . . that causes such person to
reasonably fear for his or her physical safety.’’ In her application, L.HS. alleged that N.B. had engaged in a pattern of stalking by sending a
series of threatening text messages. After a hearing, the trial court
denied the application. In so ruling, the court found that N.B.’s ‘‘text
messages were a joke and that he had no intentions of carrying out
his threats,’’ and that L.H-S.’s testimony that she was and continues
to be in fear of her life and physical safety due to N.B.’s text messages
was inconsistent ‘‘with her conduct and behavior on March 20, 2021,
as evidenced in her responses to [N.B.’s] texts.’’ L.H-S. appeals from
the trial court’s judgment upon the granting of certification by the
Chief Justice pursuant to General Statutes § 52-265a. On appeal, L.HS. claims that the trial court’s interpretation of § 46b-16a is erroneous,
contrary to the legislative intent, yields an absurd result, and violates
her right to equal protection. She argues in support thereof that the
trial court’s interpretation (1) requires a minor applicant to fully
appreciate and understand the significance of a threat and requires
him or her to react in a specific way that comports to an adult’s course
of action, (2) disregards the legislative intent of making the statute
more expansive with amendments that updated the definition of stalking, and (3) places the burden of proving subjective actual fear on the
applicant. L.H-S. also argues that § 46b-16a (1) is unconstitutionally
vague in that it requires the factfinder to determine whether the applicant was reasonably fearful but does not specify at what point in time
this inquiry is directed and (2) violates equal protection principles in
that, while the statute appears facially neutral, it is applied in a discriminatory fashion because it targets and disproportionately affects
women and minor applicants. L.H-S additionally claims on appeal that
the trial court erroneously considered N.B.’s intent in sending the
text messages.
The summaries appearing here are not intended to represent a comprehensive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.
Jessie Opinion
Chief Staff Attorney
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NOTICE OF CONNECTICUT STATE AGENCIES
PAID FAMILY & MEDICAL LEAVE INSURANCE AUTHORITY
NOTICE OF INTENT TO
REVISE ITS FINANCE AND ACCOUNTING MANUAL
In accordance with sections 1-121 and 31-49o of the Connecticut General Statutes,
notice is hereby given that the Board of Directors of the Connecticut Paid Family
and Medical Leave Insurance Authority (‘‘hereinafter the CT Paid Leave Authority’’)
intend to revise its Finance and Accounting Manual to update processes to reflect
staffing changes, to allow for segregation of duties, to describe the electronic (as
opposed to physical) workflows, and to conform its records retention schedules and
policies with the schedules and policies published by the State Librarian and State Public Records Administrator. In addition, an appendix providing step-by-step instructions for completing payment reconciliations.
To request a copy of the proposed revised Finance and Accounting Manual, please
email erin.choquette@ct.gov, including ‘‘Finance and Accounting Manual’’ in the
subject line.
To submit comments regarding the proposed revised Finance and Accounting
Manual, please email PFMLIAComments@ct.gov. All written comments regarding
these procedures must be submitted by August 20, 2021.
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NOTICE
Notice of Suspension of Attorney
Pursuant to Practice Book § 2-54, notice is hereby given that on July 6, 2021 in
NNH-CV19-6096576, Andrew M. Amendola (juris no. 000522) of East Haven CT
was suspended from the practice of law in Connecticut as follows:
AS TO THE FIRST COUNT (RANDOM AUDIT):
1. The Respondent, Andrew M. Amendola, admits, and it is hereby found,
that he violated Practice Book § 2-27(e) and Rule 8.1(2) of the Rules of
Professional Conduct, as more fully set forth in the First Count of the
Amended Presentment dated January 22, 2020.
2. The Respondent shall be suspended from the practice of law for a period
of thirty (30) days, effective July 12, 2021, to run concurrent with the
suspension imposed pursuant to the Third Count herein.
3. The Office of Chief Disciplinary Counsel shall immediately notify the
Chief Clerks of all Judicial Districts and Probate Court Administration of
the Respondent’s suspension.
4. Pursuant to Practice Book § 2-64, Attorney Frances B. Granquist, Juris
No. 306952, of Pellegrino Law Firm, 475 Whitney Avenue, New Haven, CT
06511, is appointed Trustee to take such steps as are necessary to protect
the interests of Respondent’s clients, inventory the client files, receive the
business mail, and take control of Respondent’s clients’ funds, IOLTA,
and all fiduciary accounts. The Trustee shall not make any disbursements
from said accounts without the prior authorization of the Court. The
Trustee shall notify all active clients of the Respondent’s suspension and
the need to arrange for their self-representation or successor counsel, if necessary.
5. The Trustee shall take control of any and all clients’ funds, IOLTA, and
fiduciary account(s) by coordinating with the bank(s) to remove the Respondent as an authorized signatory on the account(s), and adding the Trustee
as the sole signatory.
6. Within 72 hours of this order, the Respondent shall provide the Trustee with:
a. a written list of active/pending files to include the client’s name, address,
telephone number, email address, description of the matter, amount of
retainer paid (if any), itemization of all billing identifying any balance
remaining, and whether there are any scheduled court dates, statute of
limitations, deadlines, or other activity needing immediate attention.
b. all active/pending files as identified in Paragraph 6(a) above.
c. a list of all clients’ funds, IOLTA and/or fiduciary accounts maintained
by the Respondent, including the name of the banking institution and
account number. The Respondent shall also provide the Trustee with
all remaining original checks for each account.
d. Respondent’s contact information during the period of suspension,
including phone number(s) and email address.
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7. The Respondent shall not deposit to, disburse any funds from, withdraw
any funds from, or transfer any funds from, any clients’ funds, IOLTA, or
fiduciary accounts.
8. The Respondent shall comply with Practice Book § 2-47B (Restrictions on
the Activities of Deactivated Attorneys).
9. The Respondent shall cooperate with the Trustee in all respects.
10. The Respondent shall create and maintain IOLTA account records that are
in compliance with Rule 1.15(j) of the Rules of Professional Conduct.
11. The Respondent shall complete all outstanding issues and directives set
forth in the letter dated March 1, 2019 from the Statewide Grievance
Committee to the Respondent. All outstanding issues and directives shall
be completed by August 31, 2021.
12. The Respondent shall submit to, and fully cooperate with, quarterly audits
of his IOLTA account at Key Bank ending in #2055 by the Statewide
Grievance Committee for the period beginning June 1, 2021 through and
including May 31, 2023. Any additional audit period may be determined
at the discretion of the Statewide Grievance Committee.
13. The Respondent’s failure to comply with these orders shall be considered
misconduct and may subject the Respondent to additional discipline.
AS TO THE SECOND COUNT (BOWLER VS. AMENDOLA, #18-0400):
1. The Respondent, Andrew M. Amendola, admits, and it is hereby found,
that he violated Rules 1.15(b) and 8.1(2) of the Rules of Professional
Conduct, as well as § 2-27(b) of the Connecticut Practice Book, as more
fully set forth in the Second Count of the Amended Presentment dated
January 22, 2020.
2. The Respondent shall take, at his own expense, three credit hours of continuing legal education (‘‘CLE’’) in IOLTA Account Management. The CLE
course(s) is to be attended in person, must cover Connecticut law, and
must be taken no later than December 31, 2021. The Respondent shall
provide the Office of Chief Disciplinary Counsel with written confirmation
of his compliance with this condition within 30 days of completion of the
CLE course(s). The written confirmation should be in the form of a certificate of attendance or similar documentation from the course provider(s).
Pursuant to Practice Book § 2-27A(c)(4), the CLE course(s) shall be in
addition to, and cannot be used to satisfy, the Minimum Continuing Legal
Education (‘‘MCLE’’) requirements imposed pursuant to Practice Book
§ 2-27A. In addition to the written confirmation of compliance with the
condition herein, the Respondent shall provide the Office of Chief Disciplinary Counsel with a completed Continuing Legal Education Log (Form JDCE-1) evidencing compliance with the MCLE requirements set forth in
Practice Book § 2-27A by January 31 of the year(s) following the calendar
year in which any portion of the court-ordered CLE were completed.
3. The Respondent shall create and maintain IOLTA account records that are
in compliance with Rule 1.15(j) of the Rules of Professional Conduct.
4. The Respondent shall engage the services of a bookkeeper or accountant
on or before July 1, 2021. The Respondent agrees to continue to retain
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those services through at least July 31, 2023 or until the audits imposed
pursuant to the First Count herein are completed, whichever date is later.
5. The Respondent’s failure to comply with these orders shall be considered
misconduct and may subject the Respondent to additional discipline.
AS TO THE THIRD COUNT (CARLSEN VS. AMENDOLA, #18-0165)
1. Although the Respondent, Andrew M. Amendola, denies some or all of
the material facts in the complaint, he acknowledges, and it is hereby found,
that there is sufficient evidence to prove by clear and convincing evidence
the material facts constituting violations of Rules 1.1, 1.2(a), 1.4(a)(2),
1.5(b), 1.5(e)(1), 1.15(d), 1.15(e), 8.1(2), 8.4(3), and 8.4(4) of the Rules
of Professional Conduct, as more fully set forth in the Third Count of the
Amended Presentment dated January 22, 2020.
2. The Respondent shall be suspended from the practice of law for a period
of three (3) months, effective July 12, 2021.
3. The Office of Chief Disciplinary Counsel shall immediately notify the
Chief Clerks of all Judicial Districts and Probate Court Administration of
the Respondent’s suspension.
4. Pursuant to Practice Book § 2-64, Attorney Frances B. Granquist, Juris No.
306952, of Pellegrino Law Firm, 475 Whitney Avenue, New Haven, CT
06511, is appointed Trustee to take such steps as are necessary to protect
the interests of Respondent’s clients, inventory the client files, receive the
business mail, and take control of Respondent’s clients’ funds, IOLTA,
and all fiduciary accounts. The Trustee shall not make any disbursements
from said accounts without the prior authorization of the Court. The
Trustee shall notify all active clients of the Respondent’s suspension and
the need to arrange for their self-representation or successor counsel, if necessary.
5. The Trustee shall take control of any and all clients’ funds, IOLTA, and
fiduciary account(s) by coordinating with the bank(s) to remove the Respondent as an authorized signatory on the account(s), and adding the Trustee
as the sole signatory.
6. Within 72 hours of this order, the Respondent shall provide the Trustee with:
a. a written list of active/pending files to include the client’s name, address,
telephone number, email address, description of the matter, amount of
retainer paid (if any), itemization of all billing identifying any balance
remaining, and whether there are any scheduled court dates, statute of
limitations, deadlines, or other activity needing immediate attention.
b. all active/pending files as identified in Paragraph 6(a) above.
c. a list of all clients’ funds, IOLTA and/or fiduciary accounts maintained
by the Respondent, including the name of the banking institution and
account number. The Respondent shall also provide the Trustee with
all remaining original checks for each account.
d. Respondent’s contact information during the period of suspension,
including phone number(s) and email address.
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7. The Respondent shall not deposit to, disburse any funds from, withdraw
any funds from, or transfer any funds from, any clients’ funds, IOLTA, or
fiduciary accounts.
8. The Respondent shall comply with Practice Book § 2-47B (Restrictions on
the Activities of Deactivated Attorneys).
9. The Respondent shall cooperate with the Trustee in all respects.
10. The Respondent shall make restitution to his former client, Valerie Carlsen,
in the amount of $3,140.00. Said amount shall be payable to Valerie Carlsen
via bank check and shall be sent to Attorney Leanne M. Larson, Office of
Chief Disciplinary Counsel, 100 Washington Street, Hartford, CT 06106,
to be received by June 30, 2021.
11. The Respondent’s failure to comply with these orders shall be considered
misconduct and may subject the Respondent to additional discipline.
James W. Abrams
Administrative Judge

