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ANTHONY JOHNSON v. BRIAN PRELESKI,
STATE’S ATTORNEY
(SC 20104)
Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.*
Syllabus
Pursuant to statute (§ 52-593a (a)), ‘‘a cause or right of action shall not be
lost . . . if the process to be served is personally delivered to a state
marshal’’ before the expiration of the applicable statute of limitations
and the process is served within thirty days of such delivery.
The petitioner, who had been convicted of the crime of murder, filed a
petition for a new trial based on a claim of newly discovered evidence.
The respondent state’s attorney asserted as a special defense that the
petition was time barred because the petitioner did not serve the petition
on him until August 6, 2014, which was one day after the three year
statutory (§ 52-582) limitation period for filing such petitions had
expired. Thereafter, the trial court conducted an evidentiary hearing at
which the office manager for the petitioner’s attorney, P, testified that,
at 4:59 p.m. on August 5, 2014, the final day of the limitation period,
she had sent the petition by facsimile to the office of a state marshal,
L, for service on the respondent. The petitioner also introduced into
evidence the facsimile cover sheet, in which P instructed L to make
service as soon as possible, as well as the facsimile transmission report,
which indicated that the petition had been successfully delivered to L’s
fax machine at 5:01 p.m. on August 5, 2014. Although the facsimile
transmission report indicated that the petition was successfully transmitted to L’s office on August 5, 2014, and L served the respondent on
August 6, 2014, L could not recall whether he had been in the office or
if he personally had handled the petition on August 5, 2014. The trial
court concluded that the petitioner failed to establish that he had served
the petition on the respondent prior to the expiration of the statute
of limitations because there was no proof that the process had been
‘‘personally delivered’’ to L on August 5, 2014, for purposes of § 52-593a
(a). The court reasoned that L did not endorse the date of delivery on
the return of service and that the petitioner provided no authority for the
proposition that sending process to a marshal by facsimile constitutes
personal delivery under § 52-593a (a). Accordingly, the trial court ren* This appeal originally was argued before a panel of this court consisting
of Chief Justice Robinson and Justices McDonald, D’Auria, Mullins, Kahn
and Ecker. Thereafter, Justice Palmer was added to the panel and has read
the briefs and appendices, and listened to a recording of the oral argument
prior to participating in this decision.
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dered judgment dismissing the petition, and the petitioner appealed to
the Appellate Court, which agreed with the trial court that sending the
petition by facsimile to a marshal did not constitute personal delivery
sufficient to save the otherwise untimely petition under § 52-593a (a).
On the granting of certification, the petitioner appealed to this court.
Held that the petitioner presented sufficient evidence to establish that,
by successfully sending the petition to L by facsimile on August 5, 2014,
the process was personally delivered to a marshal within the meaning
of § 52-293a (a) prior to the expiration of the applicable limitation period,
and, accordingly, the Appellate Court incorrectly concluded that § 52593a did not save the petition from dismissal: because the language of
§ 52-293a (a) was ambiguous as to whether a successful transmission of
process by facsimile constitutes personal delivery, this court considered
extratextual sources, including the statute’s legislative history, and, following a consideration of case law interpreting the term ‘‘personal delivery,’’ concluded that delivery of process via facsimile is not excluded
as a proper method of personal delivery, as allowing a petitioner to
satisfy the personal delivery requirement by sending process to a marshal
by facsimile was consistent with the remedial purpose of the statute,
which was to assist plaintiffs in preserving their causes of action, as long
as process is delivered to a marshal for service prior to the expiration
of the applicable statute of limitations; moreover, there was sufficient,
circumstantial evidence to establish that the process was personally
delivered to L prior to the expiration of the applicable limitation period,
including P’s testimony that she sent the process to L on the final day
of the limitation period, the facsimile transmission report confirming
delivery of the petition to L’s fax machine on that date, the facsimile
cover sheet instructing L to serve the process as soon as possible, and
the fact that L served the process on the respondent the day after it
was transmitted to L’s office.
(Three justices dissenting in one opinion)
Argued February 22, 2019—officially released March 24, 2020**
Procedural History

Petition for a new trial following the petitioner’s conviction of the crime of murder, brought to the Superior
Court in the judicial district of New Britain, where the
respondent asserted a special defense; thereafter, the
case was tried to the court, Young, J.; judgment dismissing the petition, from which the petitioner appealed to
the Appellate Court, DiPentima, C. J., and Keller and
** March 24, 2020, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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Beach, Js., which affirmed the trial court’s judgment,
and the petitioner, on the granting of certification,
appealed to this court. Reversed; judgment directed.
Norman A. Pattis, for the appellant (petitioner).
Timothy J. Sugrue, assistant state’s attorney, with
whom, on the brief, were Brian Preleski, state’s attorney, and Christian M. Watson, supervisory assistant
state’s attorney, for the appellee (respondent).
Opinion

ROBINSON, C. J. The sole issue in this certified
appeal is whether a successful facsimile (fax) transmission constitutes personal delivery under General Statutes § 52-593a,1 a savings statute that permits a plaintiff
to comply with a statute of limitations through timely
personal delivery of process, prior to the expiration of
the limitation period, to a state marshal for service.
The petitioner, Anthony Johnson, appeals, upon our
granting of his petition for certification,2 from the judgment of the Appellate Court affirming the trial court’s
dismissal of his petition for a new trial brought against
the respondent, Brian Preleski, the state’s attorney for
the New Britain judicial district, as time barred. Johnson v. Preleski, 174 Conn. App. 285, 286, 298, 166 A.3d
1
General Statutes § 52-593a provides: ‘‘(a) Except in the case of an appeal
from an administrative agency governed by section 4-183, a cause or right
of action shall not be lost because of the passage of the time limited by law
within which the action may be brought, if the process to be served is
personally delivered to a state marshal, constable or other proper officer
within such time and the process is served, as provided by law, within thirty
days of the delivery.
‘‘(b) In any such case, the officer making service shall endorse under oath
on such officer’s return the date of delivery of the process to such officer
for service in accordance with this section.’’
2
We granted the petitioner’s petition for certification to appeal, limited
to the following issue: ‘‘Did the Appellate Court correctly affirm the trial
court’s dismissal of the . . . petition for a new trial for failure to satisfy
the ‘personal delivery’ requirement of . . . § 52-593a?’’ Johnson v. Preleski,
328 Conn. 925, 925–26, 182 A.3d 83 (2018).
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783 (2017). On appeal, the petitioner contends, inter
alia, that the Appellate Court improperly disregarded
the remedial purpose of § 52-593a in concluding that
the successful fax transmission of process to the state
marshal is not personal delivery as contemplated by
that savings statute. We agree and, accordingly, reverse
the judgment of the Appellate Court.
The record reveals the following undisputed facts
and procedural history. On May 26, 2011, the petitioner
was convicted of murder, and, on August 5, 2011, he
was sentenced to forty-five years imprisonment. The
Appellate Court affirmed the judgment of conviction
following the petitioner’s direct appeal. State v. Johnson, 149 Conn. App. 816, 831, 89 A.3d 983, cert. denied,
312 Conn. 915, 93 A.3d 597 (2014).
Subsequently, the petitioner sought to file a petition
for a new trial pursuant to General Statutes § 52-2703
on the basis of newly discovered evidence. At 4:59 p.m.
on August 5, 2014, which was the final day prior to the
expiration of the three year statutory limitation period
for the petition,4 Donna Peat, the office manager for
3
General Statutes § 52-270 provides: ‘‘(a) The Superior Court may grant
a new trial of any action that may come before it, for mispleading, the
discovery of new evidence or want of actual notice of the action to any
defendant or of a reasonable opportunity to appear and defend, when a just
defense in whole or part existed, or the want of actual notice to any plaintiff
of the entry of a nonsuit for failure to appear at trial or dismissal for
failure to prosecute with reasonable diligence, or for other reasonable cause,
according to the usual rules in such cases. The judges of the Superior Court
may in addition provide by rule for the granting of new trials upon prompt
request in cases where the parties or their counsel have not adequately
protected their rights during the original trial of an action.
‘‘(b) An affidavit signed by any party or his or her attorney shall be
presumptive evidence of want of actual notice.’’
4
The statute of limitations for this action; see General Statutes § 52-582
(a); expired three years after the petitioner’s sentencing on August 5, 2011.
See Summerville v. Warden, 229 Conn. 397, 426, 641 A.2d 1356 (1994) (‘‘[t]he
three year period begins to run from the date of rendition of judgment by
the trial court . . . which, in a criminal case, is the date of imposition of
the sentence by the trial court’’ (citation omitted)).
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the petitioner’s attorney, faxed the process for the petition to Charles J. Lilley, a state marshal, for service.
The fax transmission report indicated that the process
was successfully delivered to Lilley’s fax machine at
5:01 p.m. that day, along with a cover sheet directing
Lilley to serve the process ‘‘ASAP.’’5 Peat also attempted
to call Lilley on August 5 but could not reach him and
left him a voice mail message instead. Although Lilley’s
fax machine received the fax on August 5, Lilley could
not recall whether he was at work that day or whether
he physically held the process in his hand. He also did
not indicate the date he received the process on the
return of service. In any event, Lilley served process
on the respondent on the next day, August 6, 2014.
On August 28, 2014, the respondent filed a motion to
dismiss the petition for a new trial pursuant to Practice
Book § 10-30, claiming that the petition is time barred
because the petitioner did not serve process on him
until one day after the expiration of the three year
limitation period. See General Statutes § 52-582 (a). The
respondent also filed an answer and special defense in
which he again asserted that the petition was barred by
the statute of limitations. Specifically, the respondent
argued that the transmission of a fax to a marshal does
not constitute evidence of personal delivery prior to
the expiration of the statute of limitations for purposes
of § 52-593a (a), and, without any other proof of personal delivery, such as an endorsement by the marshal,
the petition is time barred.
5

As the Appellate Court noted, the trial court admitted into evidence
‘‘both a fax cover sheet and a document entitled ‘TX Result Report.’ Both
documents reflected the time ‘17:01’ on August 5, 2014. . . . [T]he message
section of the fax cover sheet, which was signed by Peat and dated August
5, 2014, provides in relevant part: ‘Please make service of the attached ASAP.
Also, please confirm receipt. I will mail the originals.’ ’’ (Emphasis omitted.)
Johnson v. Preleski, supra, 174 Conn. App. 288 n.4.
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After an evidentiary hearing, and over the petitioner’s
objection,6 the trial court agreed with the respondent
and concluded that the petitioner failed to prove that
he served process on the respondent prior to the expiration of the statute of limitations. Specifically, the trial
court determined that there was no proof of timely
delivery of the process to Lilley for purposes of § 52593a (a) because Lilley did not endorse the date of
delivery pursuant to § 52-593a (b), and the petitioner
failed to provide legal support for the proposition that
a fax constituted personal delivery as a matter of law.
The trial court subsequently rendered judgment dismissing the petition for a new trial.7
The petitioner appealed from the judgment of the
trial court to the Appellate Court. Relying on its decision
in Gianetti v. Connecticut Newspapers Publishing Co.,
136 Conn. App. 67, 44 A.3d 191, cert. denied, 307 Conn.
923, 55 A.3d 567 (2012), the Appellate Court agreed
with the trial court’s conclusion that the petitioner’s
transmission of process to Lilley by fax did not constitute personal delivery sufficient to save the petition for
a new trial under § 52-593a (a). Johnson v. Preleski,
supra, 174 Conn. App. 295–98. The Appellate Court rea6
The parties agreed that the petition would have been time barred by
§ 52-582 unless the process was personally delivered to Lilley by August 5,
2014, thus giving the petitioner the benefit of the savings statute, § 52-593a.
In arguing that the successful fax transmission on August 5, 2014, constituted
personal delivery under § 52-593a, thereby rendering his action timely, the
petitioner argued that lower courts have construed the endorsement requirement under § 52-593a (b) as directory rather than mandatory, and that
§ 52-593a is remedial and should be interpreted liberally for the benefit of
plaintiffs like the petitioner.
7
The Appellate Court, in its description of the case’s procedural history,
described the hearing before the trial court as ‘‘a hearing on the motion to
dismiss’’ rather than a hearing on the respondent’s special defenses. Johnson
v. Preleski, supra, 174 Conn. App. 288. Our description of the procedural
history in this opinion reflects that the trial court dismissed the petition on
the basis of the respondent’s special defense rather than on the motion to
dismiss, which remains pending.

Page 8

CONNECTICUT LAW JOURNAL

144

JULY, 2020

July 14, 2020

335 Conn. 138

Johnson v. Preleski

soned that the remedial nature of § 52-593a ‘‘[did] not
require [it] to vitiate clear statutory requirements, thus
rendering meaningless the thing to be accomplished by
the statute.’’ Id., 297. This certified appeal followed. See
footnote 2 of this opinion.
On appeal, the petitioner claims that the Appellate
Court improperly upheld the dismissal of his petition
on the basis of an ‘‘unduly strict interpretation’’ of § 52593a (a). He argues that, even without an endorsement
from the marshal showing the date of receipt pursuant
to § 52-593a (b), the evidence of the successful fax
transmission of process to Lilley’s fax machine constituted other evidence sufficient as a matter of law to
show that the process was personally delivered to a
state marshal prior to the expiration of the statute of
limitations. The petitioner further contends that treating his successful fax transmission to Lilley as personal
delivery is consistent with the policy underlying both
statutes of limitations generally and § 52-593a as a savings statute. In response, the respondent argues that
sending process by fax is insufficient to comply with
the personal delivery requirements of § 52-593a (a).
According to the respondent, allowing transmission of
a fax without confirmation of receipt from the marshal
himself would render the statute’s personal delivery
requirement meaningless. We disagree with the respondent’s strict interpretation of § 52-593a (a) and conclude
that evidence of a successful fax transmission of process to a state marshal’s fax machine prior to the lapse
of the statute of limitations constitutes personal delivery that will afford a plaintiff the benefit of that savings statute.
Whether the trial court properly interpreted § 52-593a
(a) in connection with the respondent’s statute of limitations special defense presents a question of law over
which we exercise plenary review. See, e.g., JP Morgan
Chase Bank, N.A. v. Winthrop Properties, LLC, 312
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Conn. 662, 670, 94 A.3d 622 (2014) (scope of statute
‘‘is an issue of statutory interpretation over which we
exercise plenary review’’); Pasco Common Condominium Assn., Inc. v. Benson, 192 Conn. App. 479, 489,
218 A.3d 83 (2019) (applying plenary review to trial
court’s interpretation of statute of limitations governing
special defense). Thus, whether a successful fax transmission constitutes personal delivery under § 52-593a
(a) presents a question of statutory construction over
which our review is plenary.
‘‘In determining the meaning of a statute, we look
first to the text of the statute and its relationship to
other statutes. General Statutes § 1-2z. If the text of the
statute is not plain and unambiguous, we may consider
extratextual sources of information such as the statute’s
legislative history and circumstances surrounding its
enactment, to the legislative policy it was designed to
implement, and to its relationship to existing legislation
and [common-law] principles governing the same general subject matter . . . . Our fundamental objective is
to ascertain the legislature’s intent.’’ (Citation omitted;
internal quotation marks omitted.) Chestnut Point
Realty, LLC v. East Windsor, 324 Conn. 528, 533, 153
A.3d 636 (2017).
We must keep in mind that ‘‘[§] 52-593a (a) is a remedial provision that allows the salvage of an [action] that
otherwise may be lost due to the passage of time.’’ Nine
State Street, LLC v. Planning & Zoning Commission,
270 Conn. 42, 55, 850 A.2d 1032 (2004). ‘‘[R]emedial
statutes must be afforded a liberal construction in favor
of those whom the legislature intended to benefit
. . . .’’ (Internal quotation marks omitted.) Dorry v.
Garden, 313 Conn. 516, 530, 98 A.3d 55 (2014). ‘‘Connecticut law repeatedly has expressed a policy preference to bring about a trial on the merits of a dispute
whenever possible and to secure for the litigant his or
her day in court. . . . [Thus] [o]ur practice does not
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favor the termination of proceedings without a determination of the merits of the controversy whe[n] that can
be brought about with due regard to necessary rules
of procedure.’’ (Citations omitted; internal quotation
marks omitted.) Fedus v. Planning & Zoning Commission, 278 Conn. 751, 769–70, 900 A.2d 1 (2006); see also
Coppola v. Coppola, 243 Conn. 657, 665, 707 A.2d 281
(1998); Snow v. Calise, 174 Conn. 567, 574, 392 A.2d
440 (1978).
We begin with the language of § 52-593a (a), which
provides in relevant part that an action will be saved
from an expiring statute of limitations ‘‘if the process
to be served is personally delivered to a state marshal,
constable or other proper officer within such time and
the process is served, as provided by law, within thirty
days of the delivery.’’ (Emphasis added.) We first
observe that the plain language of the statute does not
preclude the use of a fax machine or any other method
to deliver process to the marshal but, rather, is silent
about what constitutes the requisite personal delivery.
We previously have concluded that § 52-593a (a), ‘‘taken
as a whole,’’ is ambiguous ‘‘regarding the requirements
relating to delivery of process to the marshal.’’ Tayco
Corp. v. Planning & Zoning Commission, 294 Conn.
673, 681, 986 A.2d 290 (2010). For example, one reasonable interpretation of the phrase personal delivery could
require a physical, in hand transfer of the process documents to the state marshal. The Appellate Court, however, has held that an in person handoff is not required
to comply with the savings statute. See Gianetti v.
Connecticut Newspapers Publishing Co., supra, 136
Conn. App. 73–74 (‘‘[a]lthough delivery by mail is not
mentioned in the [savings] statute, such delivery is not
precluded’’ (internal quotation marks omitted)). We
agree with this reasoning and conclude that, for purposes of § 52-593a (a), delivery of the process via fax
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is not excluded as a proper personal delivery method
as a matter of law.
Given the ambiguity in the text of the statute, we next
consider extratextual sources in determining whether
a successful fax transmission constitutes personal
delivery under § 52-593a (a). We turn first to the statute’s legislative history. The legislature enacted § 52593a in 1967; Public Acts 1967, No. 890;8 to assist plaintiffs in preserving their causes of action so long as they
deliver the process to the marshal for service prior to
the expiration of the applicable statute of limitations.
Speaking in support of the bill that became § 52-593a,
Representative John W. Boyd stated: ‘‘[T]his bill is for
the purpose of, in a small way, extending the statute
of limitations of causes of action. It does so by providing
that, in the event that the complaint or other process,
is personally delivered to the officer who will make
service within the time limited by law . . . the period
will be extended for [fifteen] days for the officer to
make such service.’’ 12 H.R. Proc., Pt. 7, 1967 Sess., p.
2798. Senator John F. Pickett described the savings
statute as intended to remedy ‘‘[t]he problem [of] when
a statute of limitation[s] is about to expire and the
sheriff get[s] a copy of the [process] from [counsel]’’
by allowing the sheriff to serve it within the extra time
allotted ‘‘if necessary.’’9 12 S. Proc., Pt. 5, 1967 Sess., p.
8
Number 890 of the 1967 Public Acts provides: ‘‘No cause or right of
action shall be lost because of the passage of the time limited by law within
which such action may be brought, if the process to be served is personally
delivered to an officer authorized to serve such process or is personally
delivered to the office of any sheriff within the time limited by law, and
such process is served, as provided by law, within fifteen days of such
delivery. In any such case the officer making such service shall endorse
under oath on his return the date of delivery of such process to him for
service in accordance with this act.’’
9
This court has described § 52-593a as ‘‘intended to prevent a party from
losing the right to a cause of action because of untimely service on the part
of the marshal by giving the marshal additional time in which to effect
proper service on the party in question.’’ (Emphasis in original.) Tayco Corp.
v. Planning & Zoning Commission, supra, 294 Conn. 682; see also Mario
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2117. In 2003, the legislature amended the savings statute to afford marshals thirty days, rather than the original fifteen, to serve the process after receipt. Public Acts
2003, No. 03-224, § 14. The president of the Connecticut
State Marshal’s Association, Inc., Robert S. Miller, submitted written testimony to the Judiciary Committee in
support of this amendment, suggesting that the extension of time for service to thirty days was intended to
‘‘lessen the intense pressure on the [m]arshal to get
it served on time and [to] save the suit from being
dismissed.’’ Conn. Joint Standing Committee Hearings,
Judiciary, Pt. 6, 2003 Sess., p. 1964; see, e.g., Hatt v.
Burlington Coat Factory, 263 Conn. 279, 314, 819 A.2d
260 (2003) (‘‘[I]t is now well settled that testimony
before legislative committees may be considered in
determining the particular problem or issue that the
legislature sought to address by the legislation. . . .
This is because legislation is a purposive act . . . and,
therefore, identifying the particular problem that the
legislature sought to resolve helps to identify the purpose or purposes for which the legislature used the
language in question.’’ (Internal quotation marks omitted.)).
In light of this legislative history, allowing the petitioner in the present case to satisfy the personal delivery
requirement via successfully faxing process to the state
marshal for service is consistent with the statute’s remedial purpose, especially given the imminently expiring
statute of limitations for his petition for a new trial.
‘‘Section 52-593a (a) . . . represents a balance
between two public policies enunciated by both the
legislature and this court regarding statutes of limitation[s] and requirements for service of process. Statutes
v. Conservation Commission, 33 Conn. Supp. 172, 173, 367 A.2d 698 (1976)
(‘‘In 1967, the legislature recognized the injustice that might result if a sheriff,
through inattention, oversight or lack of time, failed to serve papers [on]
time. It gave the sheriff a grace period of fifteen additional days.’’).
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of limitation[s] implement the public policy of limiting
the legal consequences of a wrong to a reasonable time
after an event occurs. . . . Proper service of process,
in comparison, promotes the public policy of ensuring
actual notice to defendants.’’ (Citations omitted.) Tayco
Corp. v. Planning & Zoning Commission, supra, 294
Conn. 684–85. Put differently, permitting the petitioner
to deliver process by fax on the last day of the limitation
period does not impermissibly grant him extra time
with which to prepare his action.10 See id., 686 (‘‘§ 52593a (a) does not give the litigant time beyond the
statute of limitations in which to deliver process to the
marshal for service’’ (emphasis in original)).
Allowing a plaintiff to fax process to a marshal for
service is consistent with other Connecticut courts’ pre10
The dissent argues that, because the text of the statute as originally
enacted included the word ‘‘office,’’ which the legislature subsequently
removed in 2000 in No. 00-99, §§ 116 and 138, of the 2000 Public Acts, the
legislature could not have intended ‘‘for delivery to the marshal’s place of
business to constitute personal delivery . . . .’’ We disagree. The legislature’s removal of the word ‘‘office’’ in conjunction with the word ‘‘sheriff’’
was not intended to govern the means and method of delivery but, instead,
implemented a then proposed constitutional amendment eliminating the
office of the High Sheriff in Connecticut, which resulted in the creation of
the state marshal system and changed, inter alia, the entity responsible for
process serving in Connecticut. Senator Donald E. Williams, Jr., explained
the bill’s purpose: ‘‘[W]e have before us today the bill which would delve
into the substance of reforming the current sheriff system. . . . [I]f the
voters agree that the office of the High Sheriff is to be abolished and deleted
from the state constitution, at that time this bill will take effect.’’ 43 S. Proc.,
Pt. 5, 2000 Sess., pp. 1598–99. In creating the state marshal system and
implementing the constitutional amendment, this bill necessarily eliminated
the ‘‘office’’ of the High Sheriff as a physical and governmental entity where
court papers could be delivered for service by sheriffs or deputy sheriffs.
See Legislative Program Review and Investigations Committee, Connecticut
General Assembly, Connecticut Sheriffs System (February, 2000) pp. 3–4,
43 (describing duties of sheriffs and deputy sheriffs as process servers).
Put differently, this change to the statute speaks more to the implementation
of the constitutional amendment than to the permissible method of delivery.
We also note that the dissent agrees that § 52-593a functions as a remedial
statute but construes the legislative history as evincing a desire to benefit
marshals rather than plaintiffs. We disagree. Affording the marshal extra
time to serve the process allows a plaintiff to preserve his cause of action
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vious interpretations of the phrase ‘‘personally delivered’’ in § 52-593a (a).11 We find particularly instructive
the Appellate Court’s decision in Gianetti v. Connecticut Newspapers Publishing Co., supra, 136 Conn. App.
67. In Gianetti, the Appellate Court held that, although
the plaintiff mailed the process to the marshal before
the statute of limitations expired, this mailing was not
sufficient to demonstrate that the marshal had received
it before the statute of limitations had terminated. Id.,
73–74. The Appellate Court emphasized that, although
mailing is an acceptable form of delivery, ‘‘the determinative standard is when the marshal receives the process, not when it is mailed.’’ (Emphasis added.) Id.,
and, accordingly, benefits the plaintiff, not the marshal. As such, the statute
should be liberally construed in the plaintiff’s favor.
11
This construction of ‘‘personally delivered’’ under § 52-593 (a) is not
inconsistent with this court’s decision in Hatt v. Burlington Coat Factory,
supra, 263 Conn. 279, in which we concluded that faxing a decision of the
Workers’ Compensation Commissioner to a party’s attorney did not comply
with the statute requiring notice in workers’ compensation proceedings to
be given by ‘‘written or printed notice, service personally or by registered
or certified mail’’ for purposes of triggering the statutory appeal period.
(Emphasis in original; internal quotation marks omitted.) Id., 294–95; see
also General Statutes § 31-321. The statutory language at issue in the present
case is distinguishable from that in Hatt because § 31-321 uses the term
‘‘service personally’’ rather than ‘‘personally [deliver]’’ as in § 52-593a (a).
But cf. Hatt v. Burlington Coat Factory, supra, 295 (noting that ‘‘the language
of § 31-321 indicates that the legislature considered only personal delivery
and registered or certified letters as acceptable methods of service’’). In
contrast to Hatt, this case does not concern the methods by which the
marshal must ultimately serve the process received. See footnote 17 of
this opinion. Moreover, Hatt is factually distinguishable because it strictly
construed the commissioner’s procedural obligations under § 31-321 in order
to preserve a party’s ‘‘time-sensitive’’ statutory right to appeal. Hatt v. Burlington Coat Factory, supra, 294–95. In contrast, this case involves § 52593a, which is a remedial statute that we are asked to construe liberally in
order to protect the timeliness of the plaintiff’s cause of action. See id.,
296–97 (distinguishing case from Compensation Review Board decision holding that, ‘‘despite the dictates of § 31-321, a party could protect its right to
appeal by faxing a copy of its petition to the board on the [final] day, while
mailing the original and required copies for arrival on the following day’’
(emphasis in original)). Accordingly, Hatt does not control our resolution
of this case.
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73. According to the Appellate Court in Gianetti, ‘‘the
plaintiff must get the process to the serving officer
within the period allowed by the statute’’ in order to
satisfy the delivery requirement.12 Id.
The circumstances surrounding delivery in Gianetti
are distinguishable from the present case. Delivery by
fax is more akin to in hand delivery than the first class
mail at issue in Gianetti because the time, date, and
success of a fax transmission are confirmed near instantaneously, whereas delivery by mail necessarily takes
more time, and the date of delivery is not necessarily
certain.13 In contrast to first class mail, faxing the process to a marshal’s fax machine provides confirmation
of whether it was received, along with the date and
time of receipt.14 The inherent reliability of the delivery
12
In Gianetti, the Appellate Court further concluded that the plaintiff did
not comply with the statute’s delivery requirements because the marshal
failed to endorse the date of delivery on the return pursuant to § 52-593a
(b). ‘‘The marshal’s return is silent as to when it was received from the
plaintiff, and, thus, does not comply with the provisions of § 52-593a (b).
Although we take no position on whether an amended return or affidavit
of the marshal would have had a curative effect, the plaintiff failed to submit
such an amended return or affidavit confirming receipt prior to June 20,
2006. A plaintiff relying upon a ‘saving statute’ must demonstrate compliance
with its provisions. See Vessichio v. Hollenbeck, 18 Conn. App. 515, 519,
558 A.2d 686 (1989). Because the plaintiff failed to establish a genuine issue
of material fact as to his compliance with the provisions of § 52-593a, the
court properly rendered summary judgment as to count one of the complaint
. . . .’’ (Footnote omitted.) Gianetti v. Connecticut Newspapers Publishing
Co., supra, 136 Conn. App. 74. We note that the Appellate Court’s strict
interpretation of § 52-593a (b) in Gianetti appears inconsistent with our
subsequent conclusion in Doe v. West Hartford, 328 Conn. 172, 186–87,
177 A.3d 1128 (2018), that the endorsement provision is directory rather
than mandatory.
13
Mail or parcel delivery methods that provide confirmation of delivery
upon receipt might well be more akin to a fax than the first class mail in
Gianetti, which did not provide any evidence of when the marshal received
the process. See Gianetti v. Connecticut Newspapers Publishing Co., supra,
136 Conn. App. 74 (‘‘the plaintiff failed to submit . . . an amended return
or affidavit confirming receipt prior to [the end of the limitation period]’’).
14
We note that there is no challenge to the accuracy of the date and time
of the fax transmission.
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confirmation provided by the fax machine avoids the
problem with mail delivery identified in Gianetti, in
which the Appellate Court observed that, ‘‘where a
delivery of process is to be made by mail, it has not
been personally delivered until it has been received in
person by the serving officer, at which point he can so
attest.’’15 (Internal quotation marks omitted.) Id., 74.
A more flexible interpretation of § 52-593a (a) that
permits personal delivery by successful fax transmission also is consistent with the analysis of § 52-593a
15

One of the dissent’s criticisms of delivery via fax is that a marshal is
unable to confirm that the copy served is a ‘‘true and attested copy’’; General
Statutes § 52-57 (a); of the original because the marshal does not have the
original. See footnote 5 and accompanying text of the dissenting opinion.
The Appellate Court ordered supplemental briefing on this specific issue:
‘‘Is personal delivery of the original writ, summons and petition, as opposed
to a copy, facsimile, or electronic copy, required by . . . § 52-593a?’’
(Emphasis in original; internal quotation marks omitted.) Johnson v. Preleski, supra, 174 Conn. App. 292 n.7. The Appellate Court did not decide
this question. Id., 293 n.7. In his brief to this court, the respondent claims
that this question ‘‘is effectively moot’’ in the absence of any evidence that
Lilley actually received the process on August 5.
We too decline to reach this issue because it has not been distinctly raised
by either party and the Appellate Court declined to reach it in its review.
See Blumberg Associates Worldwide, Inc. v. Brown & Brown of Connecticut,
Inc., 311 Conn. 123, 164, 84 A.3d 840 (2014) (‘‘our system is an adversarial
one in which the burden ordinarily is on the parties to frame the issues,
and the presumption is that issues not raised by the parties are deemed
waived’’). We note, however, that, although there was no challenge to the
authenticity of the process delivered in this case, nothing in the statute
precludes delivery of a copy to the marshal. As we previously indicated,
delivery via fax does not permit a plaintiff extra time beyond the statute
of limitations. Instead, a fax produces an exact duplicate of the process
transmitted to the marshal. After the marshal receives the fax, a plaintiff
still has time, under the statute, to produce the original so that the marshal
can attest to its accuracy.
Also, the record in this case does not mandate the inference that Lilley
did not have access to the original when he served the process, as he
indicated in his return that he served ‘‘a verified true and attested copy of
the original [w]rit, [s]ummons and [p]etition [f]or [a] [n]ew [t]rial . . . .’’
(Emphasis added.) Moreover, a day passed between receipt of the fax and
actual service. Finally, the respondent did not challenge the service of
process, apart from the timeliness of the delivery to the marshal.
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(b) in our recent decision in Doe v. West Hartford, 328
Conn. 172, 177 A.3d 1128 (2018). In Doe, we concluded
that the endorsement provision of § 52-593a (b), which
affords plaintiffs a convenient method to ensure that
‘‘the timeliness of delivery [to the marshal] may be
ascertained,’’ is directory rather than mandatory. Id.,
186–87. We observed that, because endorsement by the
marshal is not required, the statute leaves room to allow
other modes of communication to satisfy the delivery
requirement. ‘‘[P]ermitting a plaintiff to prove timely
delivery of process to a marshal by means other than
the statutorily directed endorsement would not result in
an unjust windfall but, rather, assuming that timeliness
could be shown by other evidence, simply would enable
the plaintiff to take advantage of a protection that the
legislature sought to provide to him, at no expense to
the opposing party.’’16 (Emphasis added.) Id., 186. Thus,
under Doe, plaintiffs may prove delivery of process to
the marshal by other methods beyond the endorsement
prescribed by § 52-593a (b).17 If endorsement of the date
16

We emphasize that our conclusion that the successful fax transmission
of process to the marshal constitutes personal delivery under § 52-593a (a)
does not affect the marshal’s subsequent obligation to serve the process on
the respondent in the manner prescribed by statute. See Tayco Corp. v.
Planning & Zoning Commission, supra, 294 Conn. 685–86 (discussing due
process implications of ‘‘[p]roper service of process, [which] promotes the
public policy of ensuring actual notice to defendants’’); Smith v. Smith,
150 Conn. 15, 20, 183 A.2d 848 (1962) (explaining that, to confer personal
jurisdiction on court, process is served either through ‘‘manual delivery or
by leaving it at [the defendant’s] usual place of abode’’); see also General
Statutes §§ 52-54 and 52-57.
17
The dissent asserts that interpreting the statute to permit delivery to a
marshal by fax will open the door to a parade of horribles including, inter
alia, service of ‘‘a protective order by WhatsApp . . . .’’ We disagree. Our
opinion is limited to the discrete and unique issue of personal delivery under
§ 52-593a and the particular method of delivery by fax transmission; we do
not intend to pass on or approve of the methods for service of process
described by the dissent. We emphasize that service of process in any
circumstance must comport with the due process clause’s actual notice
requirements. ‘‘Proper service of process . . . promotes the public policy
of ensuring actual notice to defendants. . . . [It] gives a court power to
render a judgment which will satisfy due process under the [fourteenth]
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of delivery is not mandatory, it follows that plaintiffs
should not be penalized if, in the absence of an endorsement, they can prove delivery by other evidence. See
id., 190–92 (summary judgment was improper because
testimony of plaintiff’s counsel provided circumstantial
evidence of timely delivery).
Accordingly, we agree with the petitioner that he has
satisfied the requirement of timely personal delivery
under § 52-593a (a) by providing sufficient, circumstantial evidence of receipt of the process by the marshal.
Specifically, Peat testified that she sent the process to
the marshal on the last day prior to the lapse of the
statute of limitations. She sent the fax at 4:59 p.m., and
it was received two minutes later by the marshal’s fax
machine. The petitioner introduced into evidence both
the fax cover sheet from his attorney’s office and the
transmission report demonstrating successful delivery
to Lilley’s office on August 5, 2014. See footnote 5 of
this opinion. Because the fax transmission was in the
marshal’s office, it was, in essence, delivered into his
constructive possession. See Black’s Law Dictionary
(11th Ed. 2019) p. 1408 (defining ‘‘constructive possession’’ as ‘‘[c]ontrol or dominion over a property without
amendment of the federal constitution . . . .’’ (Citation omitted; internal
quotation marks omitted.) Tayco Corp. v. Planning & Zoning Commission,
supra, 294 Conn. 685. Delivery to a marshal, however, does not raise similar
concerns because a marshal serves only as a mechanism to effectuate service; the marshal is not a party to the case. See Zarillo v. Peck, 33 Conn.
Supp. 676, 678, 366 A.2d 1165 (‘‘Section 52-593a, unlike General Statutes
§ 52-54, the service-of-summons statute, does not spell out how delivery
shall be made. The latter statute, for example, prescribes that service shall
be made by reading the summons and complaint in the hearing of the
defendant or by leaving an attested copy with him or at his usual place of
abode. The purpose of prescribing those modes of service is to ensure actual
notice to the defendant. . . . All that § 52-593a requires, on the other hand,
is that the process be personally delivered.’’ (Citations omitted.)), cert.
denied, 171 Conn. 731, 357 A.2d 515 (1976). If a marshal does not receive
notice, he could not, ipso facto, serve the process in a manner compliant
with due process, and a plaintiff’s case will not proceed. Accordingly, we
disagree that our decision will revolutionize service of process in our state.
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actual possession or custody of it’’). The petitioner elicited further circumstantial evidence of timely delivery
in that Lilley served the respondent the following day,
as directed by the petitioner’s attorney, thereby giving
the respondent notice of the action well within the time
period allowed by § 52-593a. As the Appellate Court
concluded in Gianetti v. Connecticut Newspapers Publishing Co., supra, 136 Conn. App. 73, possession of
process by the marshal is all that is necessary to establish compliance with the statute. The manner in which
the process is delivered to the marshal is not relevant,
as long as the petitioner has shown that he has delivered
the process within the prescribed limitation period. The
petitioner, therefore, has sufficiently demonstrated that
the marshal received personal delivery of the process
in compliance with the savings statute.18
The respondent argues, however, that the petitioner’s
inability to prove that anyone actually was present in
the marshal’s office at the time of receipt defeats the
petitioner’s claim. We disagree. This argument is inconsistent with our recent decision in Doe v. West Hartford,
supra, 328 Conn. 172, in which we inferred the marshal’s
timely possession of process on the basis of circumstantial evidence.19 In Doe, the marshal neither endorsed
the return of service nor testified to the date he received
18
Although not cited by the parties, our independent research revealed a
recent decision by the Supreme Court of Minnesota that held that a fax
transmission does not constitute personal delivery. Cox v. Mid-Minnesota
Mutual Ins. Co., 909 N.W.2d 540, 546 (Minn. 2018). We respectfully disagree
with the conclusion of our sister state’s high court. As noted by the dissent
in that case, the majority conflates ‘‘ ‘service’ ’’ of process on defendants
with ‘‘ ‘delivery’ ’’ of the process to a sheriff (or state marshal). Id., 549–50
(Anderson, J., dissenting). The majority’s holding in Cox is inconsistent with
the remedial nature of Connecticut’s statute, and, therefore, we are not
persuaded by its reasoning.
19
We note that our decision in Doe was released after the Appellate Court
decided the present case, and, as a result, the Appellate Court lacked the
benefit of our analysis in Doe. See Johnson v. Preleski, supra, 174 Conn.
App. 285.
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the process. Id., 177–78. Instead, the court relied on an
affidavit and deposition testimony from the plaintiff’s
attorney, in which he averred that the marshal had
received the summons and complaint prior to the expiration of the statute of limitations and that his office
staff and the marshal himself had confirmed to him
that the marshal had retrieved the process within the
limitation period. Id., 178, 188–89. We held that this
affidavit and deposition testimony, among other facts,
such as the attorney’s leaving the process on the counter
near his office manager’s desk for retrieval by the marshal in accordance with his office’s usual procedure,
and the fact that the process was no longer on the
counter later that day, was sufficient, circumstantial
evidence to defeat a motion for summary judgment. Id.,
188–89, 194–95.
In the present case, as in Doe, circumstantial evidence
establishes timely possession by the marshal. Although
the facts in Doe showed receipt by the marshal himself,
there is sufficient proof presented here to infer receipt
by the marshal’s office. As we have discussed, successful delivery into the actual or constructive possession
of the marshal (whether to the marshal’s agent or his
office) is sufficient to meet the statute’s requirements.
The lack of direct evidence as to when the process was
physically in Lilley’s hands does not render the delivery
of the process untimely for lack of evidence of personal
delivery, especially given the circumstantial evidence
supporting the inference that Lilley’s office received it
on time, namely, the time and date stamps on the fax
cover sheet and the transmission report; see footnote
5 of this opinion; and the fact that he served the process
on the respondent the very next day. We therefore disagree with the trial court’s determination, upheld by
the Appellate Court, that there was an ‘‘absence of any
evidence that the marshal received the process on the
date it was faxed . . . .’’ (Internal quotation marks
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omitted.) Johnson v. Preleski, supra, 174 Conn. App.
291–92. Accordingly, the Appellate Court incorrectly
concluded that § 52-593a did not save the petition from
dismissal as time barred.
The judgment of the Appellate Court is reversed and
the case is remanded to that court with direction to
reverse the judgment of the trial court and to remand
the case to that court for further proceedings according
to law.
In this opinion PALMER, D’AURIA and ECKER,
Js., concurred.
McDONALD, J., with whom MULLINS and KAHN,
Js., join, dissenting. The majority’s conclusion that legal
process is ‘‘personally delivered’’ to a recipient when
a sender transmits a copy of that process from a remote
location via facsimile (fax) transmission to the recipient’s place of business cannot be squared with the well
established, and widely accepted, meaning of this
phrase. Whether legal process may be delivered through
such means, without evidence that it actually has been
received by the recipient, has profound ramifications
given the wide range of electronic forms of communication and delivery platforms that exist today. To be clear,
the rationale utilized by the majority will apply not only
to the transmittal of a petition for a new trial by fax
machine—an increasingly obsolete technology—but
would apply with equal force to the transmittal of (1)
a complaint by text message, (2) a subpoena by a
LinkedIn account, (3) a temporary restraining order
by Facebook instant messenger, (4) an injunction by
Twitter, (5) a protective order by WhatsApp, or (6) a
property execution by e-mail.
Whether to bridge the digital divide between the operations of our court system and modern technological
advancements in this area, and what limits might be
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necessary to protect the parties’ interests, are undoubtedly matters for the legislature to address, not this
court. Indeed, when the legislature has chosen to
embrace alternative means for the delivery of legal process, it has demonstrated its ability to craft legislation
that accomplishes that objective. Because I conclude
that legislatively mandated ‘‘personal delivery’’ requires
that the recipient be in actual possession of the legal
process and because the petitioner failed to establish
that the marshal was in actual possession of the process
before the lapse of the statute of limitations, I respectfully dissent.
The following undisputed facts are relevant to the
resolution of this appeal. The petitioner, Anthony Johnson, sought to file a petition for a new trial pursuant
to General Statutes § 52-270 on the basis of newly discovered evidence. Donna Peat, the office manager for
the petitioner’s attorney, faxed the process for the petition for a new trial to Charles J. Lilley, a state marshal,
for service at 4:59 p.m. on August 5, 2014.1 The fax
transmission report indicates that the fax was electronically received by the fax machine in Lilley’s office on
August 5 at 5:01 p.m.2 The evidence also establishes that
1
The transmittal cover page was addressed to ‘‘Debbie,’’ not Lilley, and
contained the following message: ‘‘Please make service of the attached
ASAP. Also, please confirm receipt. I will mail the originals. Thank you.
Donna.’’ (Emphasis altered.) There is no indication in the record that either
‘‘Debbie’’ or Lilley ever confirmed the receipt of the transmission, that the
original process was mailed, or that Lilley received the original process
before he served the faxed copy of the process the next day. I observe that
the fax cover page stated that the originals would be mailed and that the
fax was transmitted at 4:59 p.m. Under such circumstances, it is inconceivable that Lilley received the original documents in time to serve them the
following day. As such, the petitioner’s attorney could not have provided
Lilley, on a timely basis, with all the materials he needed to certify
proper service.
2
Although I do not agree with the majority that receipt at the recipient’s
office constitutes constructive possession and, in turn, personal delivery,
such a theory would have to fail in the present case, in any event, in the
absence of evidence that the marshal’s ordinary business hours extended
past 5 p.m. Though it is not controlling in this context, it is nevertheless
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Lilley did not answer Peat’s telephone call on August
5, and he had no recollection of whether he was in his
office that day. Moreover, there is no evidence that
Lilley responded on August 5 to Peat’s voice mail. Lilley
served the faxed copy of the process on August 6. In
sum, there is no evidence establishing that Lilley personally received the faxed process the day it was transmitted, and the majority does not claim otherwise.
There is also no evidence of when Lilley received the
original process, which the fax transmittal cover page
indicated would be mailed.
I begin by noting my agreement with the applicable
standard of review as set forth in the majority opinion.
The text of General Statutes § 52-593a (a) provides that
a cause of action will not be barred by an expiring
statute of limitations ‘‘if the process to be served is
personally delivered to a state marshal, constable or
other proper officer within such time and the process
is served, as provided by law, within thirty days of the
delivery.’’ (Emphasis added.) I agree with the majority’s
conclusion that § 52-593a (a) is ambiguous and, in
accordance with General Statutes § 1-2z,3 that extratextual sources may be considered in ascertaining the
meaning of ‘‘personal delivery.’’ See, e.g., State v. Panek,
328 Conn. 219, 238, 177 A.3d 1113 (2018). I disagree
with the majority’s conclusion, however, that the mere
informative that we regularly consider something delivered electronically
after 5 p.m. as not delivered on that day. Indeed, our rules of practice provide
that any filing sent electronically to the clerk’s office that is received after
5 p.m. ‘‘shall be deemed filed on the next business day upon which such
office is open.’’ Practice Book § 7-17; see also Real Estate Mortgage Network,
Inc. v. Squillante, 184 Conn. App. 356, 362, 194 A.3d 1262, cert. denied, 330
Conn. 950, 197 A.3d 390 (2018).
3
General Statutes § 1-2z provides: ‘‘The meaning of a statute shall, in the
first instance, be ascertained from the text of the statute itself and its
relationship to other statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and unambiguous and
does not yield absurd or unworkable results, extratextual evidence of the
meaning of the statute shall not be considered.’’
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successful transmission of a fax satisfies the ‘‘personally delivered’’ requirement of § 52-593a.
I find the Appellate Court’s decision in Gianetti v.
Connecticut Newspapers Publishing Co., 136 Conn.
App. 67, 73, 44 A.3d 191, cert. denied, 307 Conn. 923,
55 A.3d 567 (2012), particularly helpful in ascertaining
the meaning of ‘‘ ‘personal delivery.’ ’’ In analyzing § 52593a, the Appellate Court explained that, ‘‘[a]lthough
the plaintiff is permitted to mail the process to the
marshal, the determinative standard is when the marshal receives the process, not when it is mailed.’’
(Emphasis added.) Id. Specifically, the court explained
that something is not ‘‘personally delivered’’ until it has
been ‘‘received in person by’’ or has ‘‘come into the
possession of’’ the receiving officer. Id., 74; see also
Zarillo v. Peck, 33 Conn. Supp. 676, 679, 366 A.2d 1165
(‘‘The use of the word ‘personally’ in [§ 52-593a (a)]
makes it crystal clear that the process must be received
by the officer within the limitations period . . . . [P]rocess which came into the hands of the deputy sheriff
by mail was ‘personally delivered’ to him within the
meaning of § 52-593a . . . .’’ (Emphasis added.)), cert.
denied, 171 Conn. 731, 357 A.2d 515 (1976). Accordingly,
in order to satisfy the ‘‘personal delivery’’ requirement
of § 52-593a, the petitioner must establish that the marshal actually received the process in person prior to
the expiration of the statute of limitations.4
The Appellate Court’s reasoning is consistent with
other statutes addressing service, which distinguish
personal service from abode service.5 General Statutes
4

This reasoning is consistent with the legislative history of § 52-593a. See
12 S. Proc., Pt. 5, 1967 Sess., p. 2117, remarks of Senator John F. Pickett
(savings statute is intended to remedy issue of when ‘‘a statute of limitation[s]
is about to expire and the sheriff get[s] a copy of the writ from [counsel]’’
by allowing sheriff to serve it within extra time allotted (emphasis added)).
5
In ascertaining the meaning of ‘‘personally delivered,’’ I discern no principled distinction between the concepts of ‘‘personal delivery’’ and ‘‘personal
service,’’ or variations of those terms, such as ‘‘service personally.’’ Perhaps
more important, the majority does not offer a meaningful distinction, thereby
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§ 52-57 governs the manner of service of process in
Connecticut and provides that ‘‘process in any civil
action shall be served by leaving a true and attested
copy of it . . . with the defendant, or at his usual place
of abode, in this state.’’ (Emphasis added.) General Statutes § 52-57 (a); see also General Statutes § 52-54 (‘‘[t]he
service of a writ of summons shall be made by . . .
leaving an attested copy thereof with [the defendant]
or at his usual place of abode’’). Leaving a copy of
leaving our trial courts to conjure one for themselves. Though the majority
states that its holding is limited to the ‘‘discrete and unique issue’’ here, one
is left to speculate why the issue is either discrete or unique.
Service is merely the formal delivery of legal process or notice. See Black’s
Law Dictionary (11th Ed. 2019) p. 1643 (service is ‘‘[t]he formal delivery of
a writ, summons, or other legal process, pleading or notice to a litigant or
other party interested in litigation’’). The majority is correct that service of
process must comport with due process but properly served process requires
that the marshal certify that the document he or she is serving is a true and
attested copy of the original process. See General Statutes §§ 52-54 and 5257. This can only be accomplished if the marshal has the original process
in hand. The personal delivery requirement of § 52-593a ensures that the
marshal receives the original process. The majority does not address the
fact that the marshal did not have the original process but, rather, had a
replica of the original. The majority attempts to distinguish ‘‘service’’ from
‘‘delivery’’ on the due process principle of ‘‘actual notice,’’ but does not
explain how one who receives a fax, e-mail or text message containing a
copy of the original process has ‘‘actual notice’’ of its contents. Additionally,
the majority tries to divine some light between ‘‘personally served’’ and
‘‘personally delivered’’ by asserting that delivery to a marshal only serves
as a ‘‘mechanism to effectuate service . . . .’’ But how is that legally or
meaningfully different than the due process concern that one have ‘‘actual
notice’’ of the original process? The majority opinion is silent on the question.
I look to related statutes, such as service of process statutes, because
‘‘[s]tatutes are to be interpreted with regard to other relevant statutes
because the legislature is presumed to have created a consistent body of
law.’’ (Internal quotation marks omitted.) State v. Reynolds, 264 Conn. 1,
77–78, 836 A.2d 224 (2003); see also Cox v. Mid-Minnesota Mutual Ins. Co.,
909 N.W.2d 540, 545–46 (Minn. 2018) (concluding that fax transmission did
not satisfy requirement of delivery to sheriff because, among other things,
state’s service of process rule of civil procedure did not allow for service
via fax). It is the meaning of the adverb ‘‘personally,’’ not the verbs ‘‘deliver’’
or ‘‘service,’’ that is at issue in the present case and, as discussed further
in this dissenting opinion, to satisfy a personal delivery requirement, the
recipient must be in actual possession of the original legal process.
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the original process with the defendant is commonly
referred to as personal service. See Jimenez v. DeRosa,
109 Conn. App. 332, 339, 951 A.2d 632 (2008) (‘‘[w]hen
jurisdiction is based on personal or abode service, the
matters stated in the return, if true, confer jurisdiction’’
(emphasis added; internal quotation marks omitted)).
It is significant that, in Connecticut, personal service
has been interpreted to mean hand delivery. See, e.g.,
Black v. London & Egazarian Associates, Inc., 30 Conn.
App. 295, 300, 620 A.2d 176, cert. denied, 225 Conn. 916,
623 A.2d 1024 (1993); see also Weiss v. Glemp, 127 Wn.
2d 726, 729–30, 903 P.2d 455 (1995) (en banc) (summons
left on windowsill of rectory, four feet from defendant,
did not comply with personal service requirements).
This is consistent with the dictionary definition of ‘‘personal service.’’ See Black’s Law Dictionary (11th Ed.
2019) p. 1381 (defining ‘‘personal service’’ as ‘‘[a]ctual
delivery of the notice or process to the person to whom
it is directed’’); see also American Heritage College Dictionary (4th Ed. 2007) p. 1039 (defining ‘‘personal’’ as
‘‘[d]one, made, or performed in person’’ (emphasis
added)).
These service of process statutes also require that
the marshal leave a true and attested copy of the original
process with the defendant. See General Statutes §§ 5254 and 52-57. The theoretical underpinning of service
is that the marshal compares the original process to
the copy that he is serving, thus certifying that it is a
true and attested copy. See City Lumber Co. of Bridgeport, Inc. v. Borsuk, 131 Conn. 640, 646, 41 A.2d 775
(1945) (‘‘To attest means ‘to bear witness to . . . to
affirm to be true or genuine.’ McGuire v. Church, 49
Conn. 248, 249 [1881].’’). Although it is not necessary
for a ‘‘true and attested copy’’ of an original court document to be a ‘‘duplicate copy, i.e., a copy exact in every
respect to the original,’’ nonconformities of the copy
compared to the original may be deemed inadequate
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service. Crossroads Development, Inc. v. Planning &
Zoning Commission, 210 Conn. 1, 5, 553 A.2d 609
(1989). As such, the marshal must be able to compare
the copy that he is serving to the original, which, in
this case, was not even being mailed to the marshal
until sometime after August 5. Permitting personal
delivery to a marshal to be accomplished via fax does
not afford the marshal the ability to certify that the
document he is serving is a true and attested copy of
the original because the document received via fax is
itself a copy. See, e.g., Cox v. Mid-Minnesota Mutual
Ins. Co., 909 N.W.2d 540, 544 (Minn. 2018) (A ‘‘fax is
‘[a] method of transmitting over telephone lines an
exact copy of a printing.’ Fax, Black’s Law Dictionary
[(10th Ed. 2014) p.726] . . . . The actual document
being faxed is not brought to a particular person or
place.’’ (Citation omitted; emphasis added.)).
The Appellate Court’s reasoning in Gianetti is also
consistent with case law from this court in which we
held that a fax did not satisfy the personal delivery
requirement of General Statutes § 31-321. See Hatt v.
Burlington Coat Factory, 263 Conn. 279, 291, 298, 819
A.2d 260 (2003). Specifically, we concluded that by faxing its decision to a party’s attorney, the Workers’ Compensation Commission did not comply with § 31-321,
which requires notice to be given by ‘‘written or printed
notice, service personally or by registered or certified
mail . . . .’’ (Emphasis added.) See Hatt v. Burlington
Coat Factory, supra, 291, 298. The majority’s attempt
to distinguish Hatt from the present case on the basis
that § 31-321 uses the phrase ‘‘service personally,’’
rather than ‘‘personally delivered’’ as in § 52-593a, is
unpersuasive and is undermined by the fact that we
used the terms ‘‘service personally’’ and ‘‘personal delivery’’ interchangeably and synonymously. See footnote
5 of this dissenting opinion. We explained in Hatt that
the ‘‘language of § 31-321 indicates that the legislature
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considered only personal delivery and registered or
certified letters as acceptable methods of service.’’
(Emphasis added.) Hatt v. Burlington Coat Factory,
supra, 295.
The trial court and courts from other jurisdictions
have considered similar language and specifically
rejected the argument that a fax transmission constitutes delivery. See, e.g., Seibold v. Commissioner of
Dept. of Motor Vehicles, Superior Court, judicial district
of New Britain, Docket No. CV-13-6019840-S (January
9, 2014) (faxing copy of administrative appeal did not
satisfy either personal service or certified mail requirement of General Statutes § 4-183 (c) (1)); Cox v. MidMinnesota Mutual Ins. Co., supra, 909 N.W.2d 546
(‘‘personal delivery’’ is not satisfied by delivery via fax);
National Bank of Northern New York v. Grasso, 79 App.
Div. 2d 871, 871, 434 N.Y.S.2d 553 (1980) (‘‘[p]ersonal
delivery means ‘in-hand delivery’ ’’); see also Firefighters Institute for Racial Equality v. St. Louis, 220 F.3d
898, 903 (8th Cir. 2000) (transmitting subpoena by fax
is insufficient to satisfy rule 45 (b) (1) of Federal Rules
of Civil Procedure, which requires that service be made
by ‘‘delivering’’ subpoena to person, because method
of service needs to be one that ensures that subpoena
was ‘‘placed in the actual possession or control of the
person to be served’’), cert. denied, 532 U.S. 921, 121 S.
Ct. 1359, 149 L. Ed. 2d 288 (2001); Mehrer v. Diagnostic
Imaging Center, P.C., 157 S.W.3d 315, 321 (Mo. App.
2005) (transmitting subpoena via fax to nonparty was
insufficient to constitute ‘‘ ‘delivery’ ’’ under state’s
rules of civil procedure); 62B Am. Jur. 2d 760, Process
§ 187 (2005) (‘‘The term ‘personal service’ has been
defined as the actual or direct delivery of a summons
or a copy thereof to the person to whom it is directed
. . . . The term does not include service by leaving a
copy of the papers at the place of residence or abode
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of the defendant, nor does it include service by mail.’’
(Emphasis added; footnotes omitted.)).
Moreover, courts recognize the significance of a legislative body’s inclusion and exclusion of ‘‘personal delivery’’ language from a statute. For example, the Nevada
Supreme Court concluded that a fax was adequate service in a case in which the relevant statute did not
require personal service and, also, service via fax was
statutorily permitted. See Davis v. District Court, 129
Nev. 116, 119–20, 294 P.3d 415 (2013). The court
explained that, ‘‘[i]n legal usage, ‘personal service’ has
a distinct meaning—‘[a]ctual delivery of the notice or
process to the person to whom it is directed.’ Black’s
Law Dictionary [(7th Ed. Abridged 2000) p. 933].’’ Davis
v. District Court, supra, 119. Significantly, the court
acknowledged that, ‘‘[h]ad the [l]egislature intended to
require personal service, it could have expressly done
so as it has in other statutes,’’ and, therefore, the court
declined to engraft a ‘‘personal delivery’’ requirement
onto the statute. Id.
In the absence of a definition for ‘‘personal delivery,’’
the legislature directs us to apply the ‘‘commonly
approved usage’’ of the words at issue, or, if they are
technical words that have ‘‘acquired a peculiar and
appropriate meaning in the law,’’ they should be construed according to that technical meaning. General
Statutes § 1-1 (a). Irrespective of whether we view ‘‘personal delivery’’ as having a common or technical meaning, the result is the same. It requires actual receipt
by the recipient, not delivery to the recipient’s place
of business.6
6
Indeed, the legislature enacted § 52-593a as Public Acts 1967, No. 890,
and the public act allowed for personal delivery to ‘‘an officer authorized
to serve such process or . . . to the office of any sheriff . . . .’’ (Emphasis
added.) The emphasized phrase, ‘‘the office of,’’ was subsequently removed
from the statute by the legislature. See Public Acts 2000, No. 00-99, §§ 116
and 138. As a result, had the legislature intended for delivery to the marshal’s
place of business to constitute personal delivery, it certainly would not have
removed that language from the statute. See Marchesi v. Board of Selectmen,
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I agree with the majority that § 52-593a is a remedial
statute; see, e.g., Nine State Street, LLC v. Planning &
Zoning Commission, 270 Conn. 42, 55, 850 A.2d 1032
(2004); and that remedial statutes ‘‘must be afforded a
liberal construction in favor of those whom the legislature intended to benefit . . . .’’ (Citation omitted; internal quotation marks omitted.) Dorry v. Garden, 313
Conn. 516, 530, 98 A.3d 55 (2014). The legislative history
makes clear that § 52-593a was intended to help a plaintiff preserve a cause of action by affording the marshal
additional time to serve the process, not to afford the
plaintiff additional time to deliver the process to the
marshal. See 12 H.R. Proc., Pt. 7, 1967 Sess., p. 2798,
remarks of Representative John W. Boyd (‘‘[T]his bill
is for the purpose of, in a small way, extending the
statute of limitations of causes of action. It does so by
providing that, in the event that the complaint or other
process, is personally delivered to the officer who will
make service within the time limited by law, that the
period will be extended for [fifteen] days for the officer
to make such service.’’ (Emphasis added.)); see also
Tayco Corp. v. Planning & Zoning Commission, 294
Conn. 673, 682, 986 A.2d 290 (2010) (§ 52-593a ‘‘intended
to prevent a party from losing the right to a cause of
action because of untimely service on the part of the
marshal by giving the marshal additional time in which
to effect proper service on the party in question’’
(emphasis in original)). In the present case, because
the petitioner failed to timely deliver the process to
Lilley personally, he is not entitled to the protections
of § 52-593a, which was not intended to save the plaintiff
from his own tardy action.
Moreover, a statutory interpretation that frustrates
the evident intent of the legislature is not permitted
309 Conn. 608, 618, 72 A.3d 394 (2013) (‘‘ ‘it is a well settled principle of
statutory construction that the legislature knows how to convey its intent
expressly’ ’’).
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simply because we afford a liberal interpretation to
remedial legislation. Dorry v. Garden, supra, 313 Conn.
531–32. The evidence overwhelmingly indicates that the
legislature did not intend for electronic transmission
alone to constitute ‘‘personally delivered’’ process. Permitting a petitioner to satisfy the ‘‘personal delivery’’
requirement of the statute, without establishing that the
marshal personally received it, would undermine the
legislative intent by rendering the word ‘‘personally’’
superfluous in violation of the ‘‘basic tenet of statutory
construction that the legislature [does] not intend to
enact meaningless provisions. . . . [I]n construing
statutes, we presume that there is a purpose behind
every sentence, clause, or phrase used in an act and
that no part of a statute is superfluous. . . . Because
[e]very word and phrase [of a statute] is presumed to
have meaning . . . [a statute] must be construed, if
possible, such that no clause, sentence or word shall be
superfluous, void or insignificant.’’ (Internal quotation
marks omitted.) Lopa v. Brinker International, Inc.,
296 Conn. 426, 433, 994 A.2d 1265 (2010).
Although evidence of timely delivery of process to a
marshal need not be by the statutorily directed endorsement, the plaintiff must establish by some other evidence that the marshal personally received the process.
This is precisely the point made by this court in Doe v.
West Hartford, 328 Conn. 172, 177 A.3d 1128 (2018). In
Doe, we explained that, ‘‘permitting a plaintiff to prove
timely delivery of process to a marshal by means other
than the statutorily directed endorsement would not
result in an unjust windfall but, rather, assuming that
timeliness could be shown by other evidence, simply
would enable the plaintiff to take advantage of a protection that the legislature sought to provide to him . . . .’’
(Emphasis added.) Id., 186. Here, Lilley’s return is silent
as to when it was received from the petitioner. Consequently, it does not comply with the provisions of § 52-
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593a (b). Moreover, the petitioner failed to demonstrate
by other evidence that Lilley had personally received
the original process prior to the lapse of the statute of
limitations.8 Unlike in Doe, in which deposition testimony from the plaintiff’s attorney established that the
attorney spoke with the marshal the day that process
was retrieved from his office and that the marshal
retrieved the process the day the statute of limitations
expired, there is no such evidence in this case that
Lilley actually received the process on August 5, 2014.
See id., 189–91.9 As such, Lilley did not have the documents necessary to make proper service by August 5.
7
General Statutes § 52-593a (b) provides: ‘‘In any such case, the officer
making service shall endorse under oath on such officer’s return the date
of delivery of the process to such officer for service in accordance with
this section.’’
8
The majority asserts that delivery via fax is distinguishable from delivery
via mail because ‘‘the time, date, and success of a fax transmission are
confirmed near instantaneously . . . .’’ This distinction misses the mark.
Although it is true that the confirmation contained in the fax transmission
report indicates when the fax was received by the machine, it does not
indicate when the recipient personally received it. See Coldwell Banker
Commercial/Feist & Feist Realty Corp. v. Blancke P.W., L.L.C., 368 N.J.
Super. 382, 393, 846 A.2d 633 (App. Div. 2004) (‘‘Faxes do not afford the
same certainty of delivery as certified mail or personal service, and do not
provide a means to determine the actual recipient of the fax. . . . [T]he
recipient of a fax is always a machine, not an individual.’’).
9
I also note that the majority’s conclusion that constructive possession
of process by a serving officer is a sufficient substitute for actual possession,
for purposes of saving late service, frustrates the intent of the legislature.
The majority provides no support for this proposition and I can find none.
Had the legislature intended for constructive possession to be the standard,
it could have expressly done so as it has in other statutes. See, e.g., General
Statutes § 12-392 (b) (4) (statutory language providing for ‘‘actual or constructive possession’’ of property); General Statutes § 54-33a (e) (same). As
we have explained, ‘‘it is a well settled principle of statutory construction
that the legislature knows how to convey its intent expressly . . . or to
use broader or limiting terms when it chooses to do so.’’ (Citation omitted;
internal quotation marks omitted.) Marchesi v. Board of Selectmen, 309
Conn. 608, 618, 72 A.3d 394 (2013).
Moreover, even if constructive possession was an appropriate substitute
for actual possession, there is no evidence that the marshal was in constructive possession of the process on August 5, 2014, because there is no evidence
that he was aware that process had been transmitted to his office. See
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Permitting delivery via fax opens the door to all manner of electronic delivery—including social media—
because there is no rational way to draw the line at
what electronic means are acceptable and which are
not. This concern finds support in case law from other
jurisdictions. When there is no statute or rule imposing
a similar ‘‘personal delivery’’ requirement, courts have
grappled with this issue in the context of e-mail and
social media, including Facebook and Twitter postings.
Typically, such methods of electronic delivery have
been permitted when traditional methods of process
have been exhausted without success, with special permission, or for international delivery. See St. Francis
Assisi v. Kuwait Finance House, United States District
Court, Docket No. 3:16-CV-3240-LB (N.D. Cal. September 30, 2016) (allowing service of process on international defendant via Twitter); F.T.C. v. PCCare247 Inc.,
United States District Court, Docket No. 12 Civ. 7189
(PAE) (S.D.N.Y. March 7, 2013) (for sake of thoroughness, court authorized service of process via Facebook
in addition to e-mail when all attempts to accomplish
traditional service of process failed); D.R.I., Inc. v. Dennis, United States District Court, Docket No. 03 Civ.
10026 (PKL) (S.D.N.Y. June 3, 2004) (permitting service
by e-mail on defendant whose whereabouts unknown);
Baidoo v. Blood-Dzraku, 48 Misc. 3d 309, 315–17, 5
N.Y.S.3d 709 (2015) (held that divorce summons can be
served solely by private Facebook message to spouse’s
account); see also D. Stewart & A. Conley, ‘‘E-mail Service on Foreign Defendants: Time for an International
Approach?,’’ 38 Geo. J. Intl. L. 755, 764–72 (2007) (examining common threads in case law that permits e-mail
service on foreign defendants).
Connecticut National Bank v. Douglas, 221 Conn. 530, 538–39, 606 A.2d
684 (1992) (describing constructive possession as knowingly having power
and intention at given time to exercise dominion or control over something).
Indeed, without at least a requirement that the marshal be aware that the
process had been transmitted to his office, a petitioner could send the
petition to the marshal at 11:59 p.m. the day the statute of limitations expires.
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Other courts have rejected the use of e-mail and social
media for service of process. See, e.g., Fortunato v.
Chase Bank USA, N.A., United States District Court,
Docket No. 11 Civ. 6608 (S.D.N.Y. June 7, 2012)
(rejecting defendant’s request to effectuate service of
process via Facebook); Lim v. Nojiri, United States
District Court, Docket No. 10-CV-14080 (E.D. Mich. June
27, 2011) (‘‘neither service by fax or e-mail is sufficient
to effect service of process under [rule 4 of the Federal
Rules of Civil Procedure] or under Michigan state law’’).
It is important to note that several courts and scholars
have raised various concerns about electronic service,
including the problem of verifying whether and when
such communications were opened or viewed. See, e.g.,
Rio Properties, Inc. v. Rio International Interlink, 284
F.3d 1007, 1018 (9th Cir. 2002) (‘‘Despite our endorsement of service of process by [e-mail] in this case, we
are cognizant of its limitations. In most instances, there
is no way to confirm receipt of an [e-mail] message.’’);
M. Schreck, ‘‘Preventing ‘You’ve Got Mail’‹ from Meaning ‘You’ve Been Served’: How Service of Process by
E-mail Does Not Meet Constitutional Procedural Due
Process Requirements,’’ 38 J. Marshall L. Rev. 1121,
1140 (2005) (Footnote omitted.) (listing ‘‘a multitude of
other problems with permitting service of process by
e-mail that contribute to the problem of confirming
whether an e-mail was delivered or opened’’); A. Shultz,
comment, ‘‘Superpoked and Served: Service of Process
via Social Networking Sites,’’ 43 U. Rich. L. Rev. 1497,
1525–26 (2009) (‘‘the limitations [on service of process
via Facebook] are more severe than those associated
with e-mail,’’ including proving that ‘‘the person behind
the profile contacted is actually the defendant’’); C.
Specht, ‘‘Text Message Service of Process—No LOL
Matter: Does Text Message Service of Process Comport
with Due Process?,’’ 53 B.C. L. Rev. 1929, 1955–59 (2012)
(discussing problems with service of process via text
message).
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The numerous concerns arising in this context and
the limitations to be imposed to protect both parties
are properly left to the legislature. See State v. Whiteman, 204 Conn. 98, 103, 526 A.2d 869 (1987) (‘‘[i]n areas
where the legislature has spoken . . . the primary
responsibility for formulating public policy must remain
with the legislature’’). When the legislature has chosen
to adopt alternative means for the delivery of legal
process, it has demonstrated its ability to craft legislation that accomplishes that objective. See, e.g., General
Statutes § 52-52 (b) (publication of orders of notice of
legal or judicial proceedings may be left with newspaper); General Statutes § 52-57 (e) (service of process
on voluntary association made by, inter alia, mailing
it by registered or certified mail, postage prepaid, to
defendant’s last known address); General Statutes § 5259d (b) (service of process outside of the United States
may be made ‘‘upon such terms as the court deems
reasonably calculated to give the defendant actual
notice’’); General Statutes § 52-62 (c) (service of process on a nonresident in action for negligent operation
of motor vehicle may be made by, inter alia, mailing it
registered or certified mail, postage prepaid, to defendant’s last known address); General Statutes § 52-64
(service of process in action against state may be made
by sending process by certified mail, return receipt
requested, to attorney general).10 The decision to permit
electronic delivery is one that requires the evaluation
of various public policy considerations given the seem10
We note that states that have permitted electronic delivery of process
have done so by explicit statutory provisions. See, e.g., S.C. Code Ann. § 266-190 (C) (2007) (providing for e-mail service of process on corporations,
partnerships, and unincorporated associations); S.C. Code Ann. § 26-6-195
(Supp. 2019) (allowing government agency to effect service of process by
e-mail on any vendor, entity, or individual that governmental agency regulates or with which government does business); N.Y. C.P.L.R. § 308 (5)
(McKinney 2010) (where traditional methods of service of process impracticable, court may direct service in any manner it deems likely to notify
defendant).
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ingly infinite possible electronic means of transmitting
information such as e-mail, text, and social media platforms or applications. Our legislature could have, but
chose not to, use open-ended language that would have
left the matter to the courts to interpret. See Marchesi
v. Board of Selectmen, 309 Conn. 608, 618, 72 A.3d
394 (2013) (‘‘it is a well settled principle of statutory
construction that the legislature knows how to convey
its intent expressly . . . or to use broader or limiting
terms when it chooses to do so’’ (citation omitted; internal quotation marks omitted)); see also Rio Properties,
Inc. v. Rio International Interlink, supra, 284 F.3d 1018
(explaining that e-mail service was properly ordered by
District Court using its discretion under rule 4 (f) (3)
of Federal Rules of Civil Procedure, which allows for
service by other means not prohibited by international agreement).
In the present case, there is no evidence of when
Lilley or anyone in his office actually received the fax,
only that it had been received by the fax machine in
Lilley’s office at 5:01 p.m. on August 5, 2014.11 See Salley
v. Board of Governors, 136 F.R.D. 417, 419 (M.D.N.C.
1991) (Facsimile transmission is a ‘‘process of electronically sending an exact copy of an image, through telecommunications, between copying machines. There is
no need for an operator to be continuously on duty at
the place of reception.’’). Specifically, Lilley’s return
does not indicate when he received the process, and he
does not recall whether he physically held the process
in his hand or even whether he was at work on August
5, 2014. Peat attempted to call Lilley on August 5, but
11

I note that, unlike in Doe, in which deposition testimony from the plaintiff’s attorney established that the attorney actually spoke with the marshal
the day that process was retrieved from his office; Doe v. West Hartford,
supra, 328 Conn. 189–91; the only evidence in the present case regarding
the timing of receipt, rather than transmittal, of the process, was the fax
transmission report. The report does not establish that anyone in the office
actually received the process on August 5.
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he did not answer. Indeed, there is no evidence that
Lilley ever received the original process prior to serving
the faxed copy of it on August 6. Given the transmittal
cover letter’s statement that the original would be
mailed, it is highly unlikely that Lilley would have
received it less than one day later. As a result, Lilley
was not able to compare the copy of the fax that he
was serving on the defendant to the original. Thus, the
evidence does not establish that personal delivery was
accomplished by August 5, 2014. Rather, the evidence
only established that Lilley had actual possession of
the faxed copy of the process on August 6, 2014, the
day he served the process on the respondent and the
day after the statute of limitations had expired. As we
have explained, § 52-593a was ‘‘intended to prevent a
party from losing the right to a cause of action because
of untimely service on the part of the marshal by giving
the marshal additional time in which to effect proper
service . . . .’’ (Emphasis altered.) Tayco Corp. v.
Planning & Zoning Commission, supra, 294 Conn. 682.
Section 52-593a was not intended to give the party additional time, beyond the statute of limitations, to deliver
the process to the marshal. See id., 686. Here, the petitioner did not establish that personal delivery to Lilley
was accomplished before the expiration of the statute
of limitations.
The parties agree that the petition would be time
barred by General Statutes § 52-582 unless the process
was ‘‘personally delivered’’ to Lilley by August 5, 2014.
Thus, because I conclude that ‘‘personal delivery’’
requires that the recipient be in actual possession of
the original process and because the petitioner failed
to establish that Lilley was in possession of either the
faxed or original process before the lapse of the statute
of limitations, I would affirm the judgment of the Appellate Court dismissing the action. Accordingly, I respectfully dissent.
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ROBERT GOGUEN v. COMMISSIONER
OF CORRECTION
The petitioner Robert Goguen’s petition for certification to appeal from the Appellate Court, 195 Conn. App.
502 (AC 41339), is granted, limited to the following
issue:
‘‘Did the Appellate Court properly dismiss the selfrepresented petitioner’s appeal because he failed to
brief whether the habeas court had abused its discretion
in denying his petition for certification to appeal?’’
Robert Goguen, self-represented, in support of the
petition.
James A. Killen, senior assistant state’s attorney,
in opposition.
Decided June 30, 2020

LUIS ROJAS v. COMMISSIONER
OF CORRECTION
The petitioner Luis Rojas’ petition for certification
to appeal from the Appellate Court, 196 Conn. App. 906
(AC 40045), is denied.
Mark M. Rembish, assigned counsel, in support of
the petition.
Linda F. Currie-Zeffiro, senior assistant state’s attorney, in opposition.
Decided June 30, 2020

STATE OF CONNECTICUT v.
WAYNE S. BRADBURY
The defendant’s petition for certification to appeal
from the Appellate Court, 196 Conn. App. 510 (AC
41544), is denied.
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Robert L. O’Brien, assigned counsel, in support of
the petition.
Margaret Gaffney Radionovas, senior assistant
state’s attorney, in opposition.
Decided June 30, 2020

ANDERS B. JEPSEN ET AL. v. BETH M.
CAMASSAR ET AL.
The plaintiffs’ petition for certification to appeal from
the Appellate Court, 196 Conn. App. 97 (AC 42000),
is denied.
Beth A. Steele, in support of the petition.
Mark S. Zamarka and Christine S. Synodi, in opposition.
Decided June 30, 2020

STATE OF CONNECTICUT v. MICHAEL
ROBERT FORTIN
The defendant’s petition for certification to appeal
from the Appellate Court, 196 Conn. App. 805 (AC
42651), is denied.
Mark Rademacher, assistant public defender, in support of the petition.
Timothy J. Sugrue, assistant state’s attorney, in
opposition.
Decided June 30, 2020
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STATE OF CONNECTICUT v. DARRELL TINSLEY
The plaintiff’s petition for certification to appeal from
the Appellate Court, 197 Conn. App. 302 (AC 41975), is
granted, limited to the following issue:
‘‘Did the Appellate Court correctly conclude that, notwithstanding the fact that manslaughter in the first
degree, under General Statutes § 53a-55 (a) (1), and risk
of injury to a child, under General Statutes (Rev. to
1995) § 53-21, as amended by Public Acts 1995, No. 95142, § 1, are not the same offense under Blockburger
v. United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed.
306 (1932), the defendant’s conviction of those crimes
nonetheless violated the double jeopardy clause of the
United States constitution because, as charged in the
information, those crimes stood in relation of greater
and lesser included offenses?’’
Melissa L. Streeto, senior assistant state’s attorney,
in support of the petition.
Naomi T. Fetterman, assigned counsel, in opposition.
Decided June 30, 2020

FACTOR KING, LLC v. HOUSING AUTHORITY
OF THE CITY OF MERIDEN ET AL.
The plaintiff’s petition for certification to appeal from
the Appellate Court, 197 Conn. App. 459 (AC 42270),
is denied.
Kasey Procko Burchman, Bruce E. Loren, pro hac
vice, and Allen Heffner, pro hac vice, in support of
the petition.
Kent J. Mancini, in opposition.
Decided June 30, 2020
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JOSEPH DOMINGUEZ v. NEW YORK
SPORTS CLUB ET AL.
(AC 42089)
Alvord, Elgo and Eveleigh, Js.
Syllabus
The defendant employer and its workers’ compensation insurer appealed
to this court from the decision of the Compensation Review Board,
which reversed in part the decision of the Workers’ Compensation Commissioner granting in part the plaintiff employee’s motion to preclude the
defendants from contesting the compensability of his injuries pursuant
to statute (§ 31-294c (b)). The defendants did not file a form 43 to contest
liability for the plaintiff’s injuries within the twenty-eight day time period
mandated by § 31-294c (b) but, rather, filed that form seventy-five days
after they received the plaintiff’s form 30C notice of claim. The defendants’ form 43 stated that no medical records supporting the plaintiff’s
claim and no request for medical or indemnity benefits had been presented to them. The commissioner determined that, because the defendants had not timely filed a form 43, they were precluded from contesting
the compensability of the plaintiff’s claim but that, under the limited
exception to the preclusion provision of § 31-294c (b) articulated in
Dubrosky v. Boehringer Ingelheim Corp. (145 Conn. App. 261), the
defendants could contest the extent of the plaintiff’s injuries due to
their inability to pay indemnity benefits or medical payments within the
twenty-eight day time period mandated by § 31-294c (b). The board
reversed the commissioner’s decision in part, concluding that the commissioner improperly applied the Dubrosky exception to the preclusion
provision of § 31-294c (b) and directed that the defendants were to be
precluded from presenting a defense to the plaintiff’s claim for benefits.
On appeal, the defendants claimed that it had been impossible to comply
with the mandate of § 31-294c (b) that they commence payment to the
plaintiff on or before the twenty-eighth day after receiving written notice
of his claim because he failed to furnish them with medical bills or a
separate request for payment within that twenty-eight day period. Held:
1. The defendants could not prevail on their claim that the board improperly
precluded them from contesting the extent of the plaintiff’s injuries:
because the plaintiff complied with the notice of claim requirements in
§ 31-294c (a) and the defendants did not file a responsive answer of any
kind within the twenty-eight day period mandated by § 31-294c (b) to
indicate their intention to contest liability or to commence payment,
the conclusive presumption of compensability in § 31-294c (b) barred
them from contesting the extent of the plaintiff’s disability or his right
to receive compensation, and this court concluded that, although the
mechanics of the commence payment predicate in § 31-294c (b) were
ambiguous, the initial burden with respect to the commence payment
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predicate rested with the employer, which was consistent with the
legislative policies and purposes embodied in § 31-294c (b), the broad
remedial purposes of the Workers’ Compensation Act (§ 31-275 et seq.)
and the statutory (§ 31-294d) requirement of an immediate response
from employers with respect to medical expenses, and the placing of
the initial burden on the employer comported with a primary purpose
of § 31-294c (b), which is to keep the process of initiating a claim for
compensation simple and accessible for laypersons, as § 31-294c (b)
does not require the claimant to furnish medical bills or a separate
request for payment within twenty-eight days after commencing a claim;
furthermore, it was entirely consonant with the legislative history and
policies embodied in § 31-294c (b) that an employer be required to
provide notice to a claimant within the twenty-eight day period when
the employer seeks to avail itself of the one year safe harbor provision
in § 31-294c (b) that permits an employer to make payments on a claim
instead of filing a notice that it is contesting the claim.
2. This court declined to extend the limited exception in Dubrosky to the
preclusion provision of § 31-294c (b) in situations in which employers
dispute liability and the extent of a claimant’s injuries, and fail to make
payments for a claimant’s medical care; the defendants did not accept
liability for the plaintiff’s injuries or make any payments for his medical
care, and the complex nature of the workers’ compensation scheme
required that policy determinations and the creation of exceptions to
§ 31-294c (b) be left to the legislature.
Argued January 13—officially released July 14, 2020
Procedural History

Appeal from the decision of the Workers’ Compensation Commissioner for the Seventh District granting in
part the plaintiff’s motion to preclude the defendants
from contesting liability as to his claim for certain workers’ compensation benefits, brought to the Compensation Review Board, which reversed the commissioner’s
decision in part, and the defendants appealed to this
court; thereafter, Walter Dominguez, administrator of
the plaintiff’s estate, was substituted as the plaintiff.
Affirmed.
James T. Baldwin, for the appellants (defendants).
John J. Morgan, for the appellee (substitute plaintiff).
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Opinion

ELGO, J. This case concerns the mandate of General
Statutes § 31-294c (b), which obligates an employer presented with proper notice of a workers’ compensation
claim to respond within twenty-eight days by either
filing a notice contesting liability or commencing payment on the claim. The employer in the present case
did neither, which led the Compensation Review Board
(board) to conclude that the employer was precluded
under § 31-294c (b) from contesting both liability for,
and the extent of, injuries allegedly sustained by the
plaintiff, Joseph Dominguez.1 On appeal, the defendant
New York Sports Club2 asks us to extend the narrow
exception to the preclusion provision of § 31-294c (b)
recognized by this court in Dubrosky v. Boehringer
Ingelheim Corp., 145 Conn. App. 261, 76 A.3d 657, cert.
denied, 310 Conn. 935, 78 A.3d 859 (2013), to cases in
which an employer (1) provides no response to a properly filed claim for compensation within the twentyeight day statutory period, (2) makes no payments on
the claim, (3) files an untimely notice contesting liability for the claimant’s injuries, and (4) alleges in subsequent administrative proceedings before the Workers’ Compensation Commission that it was impossible
to commence payment due to the claimant’s failure to
submit medical bills within the twenty-eight day statutory period. We decline to do so and, accordingly, affirm
the decision of the board.
The relevant facts were stipulated to by the parties
and are not in dispute. On June 29, 2016, the plaintiff
1
The plaintiff died on May 17, 2018, and his brother, Walter Dominguez,
thereafter was appointed administrator of his estate. On January 9, 2019,
this court granted a motion to substitute the administrator as the plaintiff
in this appeal.
2
Both the defendant employer, New York Sports Club, and its insurer,
Nationwide Mutual Insurance Company, were named as defendants in this
matter. For convenience, we refer to New York Sports Club as the defendant.
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completed a form 30C,3 in which he sought compensation for the exacerbation of a preexisting injury to his
upper left extremity. The plaintiff allegedly sustained
that exacerbation in the course of his employment with
the defendant ‘‘while moving equipment or other items
in the [defendant’s] gym’’ on March 24, 2016. The Workers’ Compensation Commission received the plaintiff’s
notice of that claim for compensation on July 5, 2016;
the defendant received it on July 6, 2016. Over the next
seven weeks, the defendant did not file any response
to that notice.
On August 26, 2016, the plaintiff filed a motion, pursuant to § 31-294c (b), to preclude the defendant from
‘‘contesting [his] right to receive compensation on any
ground’’ due to its failure ‘‘to file a timely response to
[his] form 30C.’’ It is undisputed that the defendant did
not file a form 434 or provide any other response within
the twenty-eight day time period mandated by § 31-294c
(b). It also is undisputed that the defendant made no
payments on the claim and that the plaintiff’s medical
bills were processed through his group medical insurance.5
3
‘‘A form 30C is the form prescribed by the [W]orkers’ [C]ompensation
[C]ommission . . . for use in filing a notice of claim under the [Workers’
Compensation Act, General Statutes § 31-275 et seq.].’’ (Internal quotation
marks omitted.) Carter v. Clinton, 304 Conn. 571, 576 n.4, 41 A.3d 296 (2012).
4
Entitled ‘‘Notice to Compensation Commissioner and Employee of Intention to Contest Employee’s Right to Compensation Benefits,’’ a form 43 ‘‘is
a disclaimer that notifies a claimant who seeks workers’ compensation
benefits that the employer intends to contest liability to pay compensation.
If an employer fails timely to file a form 43, a claimant may file a motion
to preclude the employer from contesting the compensability of his claim.
. . . The form 43 generally must be filed within twenty-eight days of receiving written notice of the claim.’’ (Citation omitted; emphasis added; internal
quotation marks omitted.) Wiblyi v. McDonald’s Corp., 168 Conn. App. 77,
79 n.2, 144 A.3d 1075 (2016).
5
In his December 21, 2016 deposition, which the parties agreed to submit
to the commissioner as part of their joint stipulation of facts, the plaintiff
indicated that his medical bills were paid by his group medical insurance.
The defendant likewise averred, in both its March 22, 2017 memorandum
of law in opposition to the motion to preclude and its April 5, 2017 surreply
memorandum, that ‘‘all medical bills continued to be processed through [the
plaintiff’s] group medical insurer’’ following the alleged workplace injury.
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The defendant filed a belated form 43 with the Workers’ Compensation Commission on September 19, 2016
—seventy-five days after receiving the plaintiff’s form
30C. In the portion of the form titled ‘‘Reason(s) for
Contest,’’ the defendant stated: ‘‘Alleged injury did not
arise out of or in the course of employment; no medical records supporting compensability presented to
employer and no request for medical or indemnity benefits presented to employer for payment to date.’’
A formal hearing was held before the Workers’ Compensation Commissioner (commissioner) on February
6, 2017, at which the sole issue was whether to grant
the plaintiff’s motion to preclude. In her subsequent
decision, the commissioner found that the defendant
had not filed a timely form 43 within the twenty-eight
day period of § 31-294c (b). At the same time, the commissioner found that the plaintiff had ‘‘presented no
medical bills, nor did he request payments for indemnity benefits within the twenty-eight (28) day period,
thereby preventing the [defendant] from complying
with [that statute].’’ The commissioner then concluded
that the exception to the preclusion provision of § 31294c (b) articulated by this court in Dubrosky v. Boehringer Ingelheim Corp., supra, 145 Conn. App. 261,
‘‘applies to this situation’’ despite the fact that Dubrosky
‘‘deals with an accepted work injury, and this claim
deals with a wholly denied injury . . . .’’ The commissioner reasoned that the defendant’s form 43 ‘‘was filed
too late to contest the compensability of the [plaintiff’s]
claim, but due to its inability to pay indemnity benefits
or medical payments, the [defendant’s] form 43 is not
too late to contest the extent of disability . . . .’’ The
commissioner thus granted the motion to preclude in
part and ordered that the defendant ‘‘must accept the
underlying injury but may contest its extent.’’
The plaintiff filed a petition for review with the board,
claiming that the commissioner had improperly applied
the Dubrosky exception. The board agreed, emphasizing that, unlike the defendant employer in Dubrosky,
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the defendant here contested its liability for the injury
in question.6 Concluding that ‘‘the present matter
is distinguishable from Dubrosky,’’ the board unanimously reversed the decision of the commissioner in
part and directed ‘‘that the [defendant] be precluded
from presenting a defense in this matter.’’7 From that
decision, the defendant now appeals.
As a preliminary matter, we note certain well established precepts that govern our review. The workers’
compensation system in this state ‘‘is derived exclusively from statute’’; Wiblyi v. McDonald’s Corp., 168
Conn. App. 92, 104, 144 A.3d 530 (2016); and is codified
in the Workers’ Compensation Act (act), General Statutes § 31-275 et seq. ‘‘The purpose of the [act] is to
compensate the worker for injuries arising out of and
in the course of employment, without regard to fault,
by imposing a form of strict liability on the employer
. . . . [The act] compromise[s] an employee’s right to
a [common-law] tort action for [work-related] injuries
in return for relatively quick and certain compensation. . . . The act indisputably is a remedial statute
that should be construed generously to accomplish its
purpose.’’ (Internal quotation marks omitted.) Gill v.
Brescome Barton, Inc., 142 Conn. App. 279, 298, 68 A.3d
88 (2013), aff’d, 317 Conn. 33, 114 A.3d 1210 (2015). For
that reason, when interpreting its provisions, ‘‘we must
resolve statutory ambiguities or lacunae in a manner
that will further the remedial purpose of the act.’’ Doe
v. Stamford, 241 Conn. 692, 698, 699 A.2d 52 (1997);
see also Lucenti v. Laviero, 327 Conn. 764, 774, 176
A.3d 1 (2018) (‘‘[t]he act is to be broadly construed to
6
In her decision, the commissioner expressly found that the present case
involves ‘‘a wholly denied injury . . . .’’ The board likewise noted in its
decision that the defendant’s form 43 indicated that the defendant was
contesting ‘‘whether the [plaintiff] had sustained any injury in the course
of employment, not the extent of that injury.’’ (Emphasis in original.)
7
In reaching their respective conclusions, neither the commissioner nor
the board engaged in statutory construction. Rather, their decisions were
predicated on existing precedent.
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effectuate the purpose of providing compensation for
an injury arising out of and in the course of the employment regardless of fault’’ (internal quotation marks
omitted)).
This appeal does not involve any dispute as to the
underlying facts found by the commissioner. Rather, it
concerns the proper interpretation of § 31-294c (b) and
the proper application of established precedent. Our
review over those questions of law is plenary. See Jones
v. Redding, 296 Conn. 352, 364, 995 A.2d 51 (2010);
Russell v. Mystic Seaport Museum, Inc., 252 Conn. 596,
604, 748 A.2d 278 (2000).
I
On appeal, the defendant claims that the board
improperly determined that the defendant was precluded from contesting the extent of the plaintiff’s injuries.8 It argues that the plaintiff’s failure to submit medical bills or a request for payment to the defendant
within the twenty-eight day statutory period rendered
it impossible for the defendant to comply with the predicates of § 31-294c (b). In response, the plaintiff contends that an employer that fails to respond in any
manner to a notice of claim for compensation within
that statutory period, and then later files a notice that
it is contesting liability, is subject to the preclusion
provision of § 31-294c (b).
In resolving that issue of statutory construction, we
are mindful that ‘‘[w]hen interpreting a statute, [o]ur
fundamental objective is to ascertain and give effect to
the apparent intent of the legislature. . . . The meaning of a statute shall, in the first instance, be ascertained
8

In the underlying administrative proceedings, both the commissioner
and the board determined that the defendant was precluded from contesting
liability for the plaintiff’s injuries due to its failure to file a form 43 within
the twenty-eight day statutory period of § 31-294c (b). That conclusion is
consistent with established precedent; see Woodbury-Correa v. Reflexite
Corp., 190 Conn. App. 623, 638, 212 A.3d 252 (2019); and is not at issue in
this appeal.
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from the text of the statute itself and its relationship
to other statutes. If, after examining such text and considering such relationship, the meaning of such text is
plain and unambiguous and does not yield absurd or
unworkable results, extratextual evidence of the meaning of the statute shall not be considered. General Statutes § 1-2z. . . . However, [w]hen a statute is not plain
and unambiguous, we also look for interpretive guidance to the legislative history and circumstances surrounding its enactment, to the legislative policy it was
designed to implement, and to its relationship to
existing legislation and [common-law] principles governing the same general subject matter. . . . A statute
is ambiguous if, when read in context, it is susceptible
to more than one reasonable interpretation.’’ (Internal
quotation marks omitted.) Ferraro v. Ridgefield European Motors, Inc., 313 Conn. 735, 747–48, 99 A.3d
1114 (2014).
As its title indicates, § 31-294c sets forth the statutory
requirements for both notices of claims for compensation filed by employees; see General Statutes § 31-294c
(a); and notices contesting liability filed by employers.
See General Statutes § 31-294c (b). It is undisputed that
the plaintiff properly filed a notice of his claim for
compensation pursuant to § 31-294c (a). Accordingly,
the issue in the present case is the defendant’s compliance with § 31-294c (b).
We begin with the language of the statute in question.
Section 31-294c (b) contains several related provisions
that govern an employer’s obligation to respond to a
properly filed notice of claim for compensation. It provides in relevant part: ‘‘Whenever liability to pay compensation is contested by the employer, he shall file
with the commissioner, on or before the twenty-eighth
day after he has received a written notice of claim,9
9
Although the phrase ‘‘written notice of claim’’ in § 31-294c (b) does not
specifically refer to the phrase, ‘‘written notice of claim for compensation,’’
as used in § 31-294c (a), ‘‘it is clear that both statutory [sub]sections refer
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a notice in accord with a form prescribed by the chairman of the Workers’ Compensation Commission stating
that the right to compensation is contested, the name
of the claimant, the name of the employer, the date of
the alleged injury or death and the specific grounds
on which the right to compensation is contested. The
employer shall send a copy of the notice to the employee
in accordance with section 31-321. If the employer . . .
fails to file the notice contesting liability on or before
the twenty-eighth day after he has received the written notice of claim, the employer shall commence payment of compensation for such injury or death on or
before the twenty-eighth day after he has received the
written notice of claim, but the employer may contest
the employee’s right to receive compensation on any
grounds or the extent of his disability within one year
from the receipt of the written notice of claim, provided
the employer shall not be required to commence payment of compensation when the written notice of claim
has not been properly served in accordance with section 31-321 or when the written notice of claim fails to
include a warning that (1) the employer, if he has commenced payment for the alleged injury or death on or
before the twenty-eighth day after receiving a written
notice of claim, shall be precluded from contesting liability unless a notice contesting liability is filed within
one year from the receipt of the written notice of claim,
and (2) the employer shall be conclusively presumed
to have accepted the compensability of the alleged
injury or death unless the employer either files a notice
contesting liability on or before the twenty-eighth day
after receiving a written notice of claim or commences
payment for the alleged injury or death on or before
such twenty-eighth day. An employer shall be entitled,
to the same notice.’’ (Internal quotation marks omitted.) Russell v. Mystic
Seaport Museum, Inc., supra, 252 Conn. 607 n.5; Pelletier v. Caron Pipe
Jacking, Inc., 13 Conn. App. 276, 280, 535 A.2d 1321, cert. denied, 207 Conn.
805, 540 A.2d 373 (1988).
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if he prevails, to reimbursement from the claimant of
any compensation paid by the employer on and after
the date the commissioner receives written notice from
the employer . . . in accordance with the form prescribed by the chairman of the Workers’ Compensation Commission, stating that the right to compensation is contested. Notwithstanding the provisions of this
subsection, an employer who fails to contest liability
for an alleged injury or death on or before the twentyeighth day after receiving a written notice of claim and
who fails to commence payment for the alleged injury
or death on or before such twenty-eighth day, shall be
conclusively presumed to have accepted the compensability of the alleged injury or death. . . .’’ (Footnote
added.) General Statutes § 31-294c (b).
It is well established that, ‘‘in interpreting [statutory
language], we do not write on a clean slate, but are
bound by . . . previous judicial interpretations of this
language and the purpose of the statute.’’ New England
Road, Inc. v. Planning & Zoning Commission, 308
Conn. 180, 186, 61 A.3d 505 (2013). On several occasions, the appellate courts of this state have construed
the various provisions of § 31-294c (b). That precedent
informs our analysis of the defendant’s claim.
In the seminal case of Harpaz v. Laidlaw Transit,
Inc., 286 Conn. 102, 942 A.2d 396 (2008), our Supreme
Court detailed the contours of the preclusion scheme
contained in § 31-294c (b). It stated: ‘‘The first two sentences of § 31-294c (b) address the procedure that an
employer must follow if it wants to ‘contest liability to
pay compensation . . . .’ The statute prescribes
therein that, within twenty-eight days of receiving a
notice of claim, the employer must file a notice stating
that it contests the claimant’s right to compensation
and setting forth the specific ground on which compensation is contested. The third sentence: (1) provides that
an employer who fails to file a timely notice contesting
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liability must commence payment of compensation for
the alleged injury within that same twenty-eight day
period; and (2) grants the employer who timely commences payment a one year period in which to ‘contest
the employee’s right to receive compensation on any
grounds or the extent of his disability’; but (3) relieves
the employer of the obligation to commence payment
within the twenty-eight day period if the notice of claim
does not, inter alia, include a warning that ‘the employer
shall be conclusively presumed to have accepted the
compensability of the alleged injury or death unless the
employer either files a notice contesting liability on or
before the twenty-eighth day after receiving a written
notice of claim or commences payment for the alleged
injury or death on or before such twenty-eighth day.’
. . . General Statutes § 31-294c (b). The fourth sentence provides for reimbursement to an employer who
timely pays and thereafter prevails in contesting compensability. Finally, the fifth sentence sets forth the consequences to an employer who neither timely pays nor
timely contests liability: ‘Notwithstanding the provisions of this subsection, an employer who fails to contest liability for an alleged injury or death on or before
the twenty-eighth day after receiving a written notice
of claim and who fails to commence payment for the
alleged injury or death on or before such twenty-eighth
day, shall be conclusively presumed to have accepted
the compensability of the alleged injury or death.’ . . .
General Statutes § 31-294c (b).’’ (Emphasis in original.)
Harpaz v. Laidlaw Transit, Inc., supra, 110–11. The
court characterized that preclusion provision as a ‘‘conclusive presumption . . . .’’ Id., 105; see also Donahue
v. Veridiem, Inc., 291 Conn. 537, 548, 970 A.2d 630
(2009) (noting that court previously had ‘‘referred to
[§ 31-294c (b)], or its predecessor, as setting forth a
conclusive presumption’’ and explaining that ‘‘a conclusive or irrebuttable presumption is [one] that cannot
be overcome by any additional evidence or argument’’
(emphasis omitted; internal quotation marks omitted)).
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The issue presented in Harpaz was ‘‘whether an
employer that is deemed ‘conclusively presumed to
have accepted the compensability of the alleged injury’
under . . . § 31-294c (b) because of its failure to contest liability or commence payment of compensation
within the time period prescribed is permitted to contest the extent of the claimant’s disability from that
alleged injury.’’ (Footnote omitted.) Harpaz v. Laidlaw
Transit, Inc., supra, 286 Conn. 104–105. After examining the language of § 31-294c (b), the court concluded
that it ‘‘[did] not yield a plain meaning’’ as to that issue.
Id., 111. The court thus undertook an exhaustive examination of ‘‘the genealogy and legislative history of § 31294c (b)’’ to resolve that issue. Id., 112. In light of that
history, the court concluded that ‘‘under § 31-294c (b),
if an employer neither timely pays nor timely contests
liability, the conclusive presumption of compensability
attaches and the employer is barred from contesting
the employee’s right to receive compensation on any
ground or the extent of the employee’s disability.’’10 Id.,
130. This court likewise has explained that a motion
to preclude predicated on noncompliance with those
statutory requirements is ‘‘a statutorily created waiver
mechanism that, following an employer’s failure to comply with the requirement of § 31-294c (b), bars that
employer from contesting the compensability of its
employee’s claimed injury or the extent of the employee’s resulting disability.’’ Wiblyi v. McDonald’s Corp.,
supra, 168 Conn. App. 105.
10
In so doing, the court recognized that ‘‘[s]uch a penalty is harsh, but it
reflects a just and rational result. . . . An employer readily can avoid the
conclusive presumption by either filing a timely notice of contest or commencing timely payment of compensation with the right to repayment if
the employer prevails. Should the employer’s timely and reasonable investigation reveal that an issue regarding the extent of disability has not yet
manifested, the employer still can preserve its right to contest that issue at
some later point in time simply by paying the compensation due under the
claim, even if all that is due is payment of medical bills.’’ (Citation omitted.)
Harpaz v. Laidlaw Transit, Inc., supra, 286 Conn. 130–31.
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In Donahue v. Veridiem, Inc., supra, 291 Conn. 545,
our Supreme Court described the requirement that
an employer either file a notice contesting liability or
commence payment on the claim within the twentyeight day statutory period as predicates to the employer’s ability to challenge ‘‘both the compensability of the
injury and the extent of disability.’’11 In the present case,
it is undisputed that the defendant failed to comply
with the first predicate, as it did not file a timely notice
that it was contesting liability. The issue here is the
defendant’s compliance with the second predicate,
which requires it to ‘‘commence payment of compensation for such injury or death on or before the twentyeighth day after he has received the written notice of
claim . . . .’’ General Statutes § 31-294c (b).
Our Supreme Court previously has determined that
§ 31-294c (b) is ambiguous in other contexts. 12 See
Donahue v. Veridiem, Inc., supra, 291 Conn. 547–48
(§ 31-294c (b) is not plain and unambiguous on issue
of employer’s role once preclusion has been granted);
Harpaz v. Laidlaw Transit, Inc., supra, 286 Conn. 111
(§ 31-294c (b) does not yield plain meaning on issue of
preclusion). We similarly conclude that § 31-294c (b) is
ambiguous as applied to the present case.
‘‘The test to determine ambiguity is whether the statute, when read in context, is susceptible to more than
one reasonable interpretation.’’ (Internal quotation marks
11
In Donahue, the court also clarified that, when the conclusive presumption is implicated, it does not ‘‘relieve claimants of their obligation to prove
their claim by competent evidence.’’ Donahue v. Veridiem, Inc., supra, 291
Conn. 545. Rather, it operates to bar employers from testing ‘‘the evidence
proffered by the claimant at these proceedings by way of question or argument.’’ Id., 551.
12
As this court recently noted, ‘‘the workers’ compensation section of the
Connecticut Practice Series has indicated that there is confusion regarding
§ 31-294c (b) and that the chairman of the board repeatedly has called for
legislative guidance on the issue of preclusion. See R. Carter et al., 19
Connecticut Practice Series: Workers’ Compensation (Supp. 2018–2019)
§ 18:11, pp. 448–50.’’ Woodbury-Correa v. Reflexite Corp., supra, 190 Conn.
App. 633 n.10.
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omitted.) Sena v. American Medical Response of Connecticut, Inc., 333 Conn. 30, 46, 213 A.3d 1110 (2019).
Because § 31-294c (b) obligates an employer to ‘‘commence payment of compensation for such injury or
death on or before the twenty-eighth day after he has
received the written notice of claim,’’ the defendant
argues that, under a literal reading of the statutory language, an employer cannot comply with that statutory
imperative unless a claimant has furnished medical bills
or a separate request for payment within the twentyeight day statutory period. The defendant claims that
the plaintiff’s failure to do so prevented it from ‘‘commencing payment’’ as required by § 31-294c (b).
The plaintiff, by contrast, contends that the inherent
nature of the form 30C itself, which is the vehicle by
which a claimant provides notice of a claim for compensation, communicated to the defendant that he was
seeking payment of benefits due under the act, including medical expenses.13 The plaintiff thus argues that
§ 31-294c (b) requires an employer seeking to invoke
its one year safe harbor provision to provide notice
to the claimant within the twenty-eight day statutory
period of its intent to commence payment of compensation on the claim in order to preserve its rights
under § 31-294c (b). Because he properly filed a notice
of his claim for compensation in accordance with § 31294c (a), the plaintiff submits that the defendant was
13
In this regard, we note that the act defines the term ‘‘compensation,’’
as used therein, as ‘‘benefits or payments mandated by the provisions of
this chapter, including, but not limited to, indemnity, medical and surgical
aid or hospital and nursing service required under section 31-294d and any
type of payment for disability, whether for total or partial disability of a
permanent or temporary nature, death benefit, funeral expense, payments
made under the provisions of section 31-284b, 31-293a or 31-310, or any
adjustment in benefits or payments required by this chapter.’’ General Statutes § 31-275 (4). Moreover, as our Supreme Court has observed, the term
‘‘compensation’’ has been long understood ‘‘to include all benefits provided
under the [act]—indemnity (permanent impairment), disability (incapacity)
and medical, surgical and hospital costs.’’ Harpaz v. Laidlaw Transit, Inc.,
supra, 286 Conn. 113 n.8.
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required to file a response within the statutory period
notifying him of its intention to either (1) contest liability or (2) commence payments on the claim.
We conclude that both interpretations of § 31-294c
(b) are plausible, rendering the language in question
ambiguous. See, e.g., Williams v. New Haven, 329 Conn.
366, 379, 186 A.3d 1158 (2018). It therefore is necessary
to consider the legislative history of § 31-294c to resolve
the issue presented in this appeal. That history has been
the subject of much scrutiny by our courts.
The notice of claim requirements of § 31-294c date
back to the initial adoption of the act in 1913. Russell
v. Mystic Seaport Museum, Inc., supra, 252 Conn. 608.
The preclusion provision contained in § 31-294c (b)
originated in Public Acts 1967, No. 842, § 7. See Harpaz
v. Laidlaw Transit, Inc., supra, 286 Conn. 113. In
reviewing the legislative history of that enactment, our
Supreme Court stated: ‘‘Among the defects in previous
provisions of the act were the needless, prejudicial
delays in the proceedings before the commissioners,
delays by employers or insurers in the payment of benefits, lack of knowledge on the part of employees that
they were entitled to benefits and the general inequality
of resources available to claimants with bona fide
claims.’’ Menzies v. Fisher, 165 Conn. 338, 342, 334 A.2d
452 (1973). The court further observed that ‘‘[t]he object
which the legislature sought to accomplish is plain.
[The precursor to § 31-294c (b)] was amended to ensure
(1) that employers would bear the burden of investigating a claim promptly and (2) that employees would be
timely apprised of the specific reasons for the denial
of their claim. These effect[s] would, in turn, diminish
delays in the proceedings, discourage arbitrary refusal
of bona fide claims and narrow the legal issues which
were to be contested.’’ Id., 343. The 1967 amendment
‘‘embodies the recognition that it is within the employer’s power to supply the answers to such questions in
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a simple, forthright manner prior to a hearing. . . .
[The procedure contained in § 31-294c (b) is] designed
to facilitate a speedy, efficient and inexpensive disposition and to reduce the necessity of legal counsel for
the claimant.’’ Id., 345–46. As a result of the 1967 amendment, ‘‘an employer could contest the claim [for compensation] from the outset or could contest the extent
of disability if it timely paid all the benefits due under
the initial claim.’’ Harpaz v. Laidlaw Transit, Inc.,
supra, 286 Conn. 116.
The legislature further revised § 31-294c (b) in 1990.
See Public Acts 1990, No. 90-116, § 9. That public act
was ‘‘the genesis of the notice requirement in the third
sentence of the current [revision] of § 31-294c (b), under
which an employer is relieved of the obligation to commence payment within the twenty-eight day period if
the notice of claim is similarly deficient.’’ Harpaz v.
Laidlaw Transit, Inc., supra, 286 Conn. 118. At the
same time, the 1990 amendment ‘‘simply added a notice
requirement regarding the conclusive presumption,
leaving intact the existing conclusive presumption and
its attendant effects . . . .’’ Id., 119.
In 1993, the General Assembly ‘‘undertook comprehensive reforms to the . . . [a]ct.’’ Id., 120. Number 93228, § 8, of the 1993 Public Acts ‘‘added the final sentence [to § 31-294c (b)] prescribing the conclusive presumption to address problems that arose as a result of
language that appeared to extend the one year period
to contest liability—either the right to compensation
on any ground or the extent of disability—not only to
employers who timely had commenced payment, but
also to employers who had failed to comply with the
statutory mandates. The legislature’s responsive, contemporaneous action strongly suggests that it specifically intended the final sentence of § 31-294c (b) to distinguish between the rights of an employer who timely
commenced payment of compensation and the rights
of an employer who neither timely paid nor timely contested liability—the former being permitted to contest
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both the employee’s right to compensation on any
ground and the extent of his disability for one year from
notice of the claim, and the latter being precluded from
asserting such defenses altogether upon the employer’s failure to comply with the twenty-eight day period
to respond to the notice of claim.’’ Harpaz v. Laidlaw
Transit, Inc., supra, 126–27. The 1993 amendment to
§ 31-294c (b) thus ‘‘changed the status quo for employers who timely had paid compensation, but would have
retained the status quo for employers who had not paid
timely.’’14 Id., 127.
At the same time, the legislative history of the 1993
amendment sheds little light on the precise question
before us, which concerns the mechanics of the ‘‘commence payment’’ predicate of § 31-294c (b). The present
scenario is one in which (1) an employee properly filed
a notice of claim for compensation but did not submit
medical bills or a separate request for payment in the
ensuing twenty-eight days, and (2) the employer did
not file a timely notice indicating its intent to (a) contest liability or (b) commence payment pursuant to the
one year safe harbor provision. Distilled to its essence,
the question is whether the initial burden with respect
to the ‘‘commence payment’’ predicate belongs to
the employee or the employer. In light of the legislative policies and purposes embodied in § 31-294c, as
reflected in both its legislative history and the established precedent of this state, we conclude that the
initial burden rests with the employer.
The preclusion provision of § 31-294c (b) originated
in the 1967 amendment to the act. See Harpaz v. Laidlaw Transit, Inc., supra, 286 Conn. 113. As our Supreme
Court explained, a principal ‘‘[defect] in previous provisions of the act’’ was the ‘‘lack of knowledge on the
14
Representative Michael P. Lawlor summarized the effect of the 1993
amendment on § 31-294c (b) as follows: ‘‘Opening the [twenty-eight] day
restriction on the time during which an employer can challenge application
for [workers’] compensation system. We allow challenges up to one year.’’
36 H.R. Proc., Pt. 18, 1993 Sess., p. 6143.
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part of employees that they were entitled to benefits
. . . .’’ Menzies v. Fisher, supra, 165 Conn. 342. The
1967 amendment thus was enacted to require ‘‘initial affirmative acts from an employer beyond those
normally incident to a court proceeding.’’ (Emphasis
added.) Id., 345. As Representative Paul Pawlak, Sr.,
remarked, pursuant to the 1967 amendment, ‘‘employers will now have to investigate claims promptly and
act quickly . . . .’’ 12 H.R. Proc., Pt. 9, 1967 Sess., p.
4036; see also Menzies v. Fisher, supra, 343 (noting
that purpose of 1967 amendment was to ensure that
employers ‘‘would bear the burden’’ of investigating
claim and responding promptly to claimant). For that
reason, our Supreme Court has held that ‘‘[t]he duty to
comply with [§ 31-294c (b)] rests on the employer. . . .
It is not unjust to require a defending employer or insurance carrier to investigate the case seasonably and to
cause a responsive answer to be filed.’’ (Citation omitted; emphasis added.) Menzies v. Fisher, supra, 347–48;
see also Russell v. Mystic Seaport Museum, Inc., supra,
252 Conn. 612 (‘‘[i]f the notice of claim is sufficient to
allow the employer to make a timely investigation of
the claim, it triggers the employer’s obligation to file a
disclaimer’’ (internal quotation marks omitted)).
Placing the initial burden on the employer is consistent with the larger statutory scheme, and the legislative
mandate of General Statutes § 31-294d in particular,
which obligates employers to take prompt action on
behalf of an injured employee with respect to medical
expenses.15 Although it is undisputed that the plaintiff
15
General Statutes § 31-294d (a) (1) provides: ‘‘The employer, as soon as
the employer has knowledge of an injury, shall provide a competent physician, surgeon or advanced practice registered nurse to attend the injured
employee and, in addition, shall furnish any medical and surgical aid or
hospital and nursing service, including medical rehabilitation services and
prescription drugs, as the physician, or advanced practice registered nurse
surgeon deems reasonable or necessary. The employer, any insurer acting
on behalf of the employer, or any other entity acting on behalf of the employer
or insurer shall be responsible for paying the cost of such prescription drugs
directly to the provider. If the employer utilizes an approved providers list,
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here reported his injury to the defendant and submitted
a form titled ‘‘Confidential Accident Report’’ on the date
of the injury,16 there is no indication in the record before
us that the defendant at that time offered to provide
any medical care to the plaintiff in accordance with
§ 31-294d (a) (1). Had the defendant done so, the plaintiff likely would have been alerted to the defendant’s
responsibilities with respect to such medical expenses.
More importantly, § 31-294d is further evidence of the
legislature’s intent to require an immediate response
from employers in the face of a workplace injury.
Placing the initial burden with the employer also comports with another primary purpose of § 31-294c, which
was ‘‘to keep the process of initiating a claim [for compensation] simple and accessible to [laypersons].’’ Russell v. Mystic Seaport Museum, Inc., supra, 252 Conn.
610; see also Menzies v. Fisher, supra, 165 Conn. 345–46
(‘‘employers and insurers have the necessary resources
to fulfill [the] mandate [of § 31-294c (b)], whereas the
claimant often receives no more assistance than that furnished by the commissioner in filing his claim’’). Section
when an employee reports a work-related injury or condition to the employer
the employer shall provide the employee with such approved providers list
within two business days of such reporting.’’
We note that although § 31-294d has been amended by the legislature
since the events underlying the present appeal; see Public Acts 2019, No.
19-98, § 3; that amendment has no bearing on the merits of this appeal. We
therefore refer to the current revision of the statute.
16
As part of their joint stipulation of facts, the parties agreed to submit
that document to the commissioner as an exhibit to the plaintiff’s deposition
testimony. In his deposition testimony, the plaintiff indicated that he completed that accident report and provided it to the defendant on the date
of injury.
In this regard, we note that the act provides that the failure of an employee
to promptly notify the employer of a workplace injury may result in a
reduction of any award of compensation. See General Statutes § 31-294b
(a) (‘‘[i]f the employee fails to report the injury immediately, the commissioner may reduce the award of compensation proportionately to any prejudice that he finds the employer has sustained by reason of the failure’’).
The defendant in this case has not alleged that the plaintiff failed to
promptly report his alleged injury.
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31-294c (a) sets forth in plain terms the requirements
that a claimant must satisfy in order to provide proper
notice to an employer of a claim for compensation.17
Nowhere does the statute require the claimant to furnish medical bills or a separate request for payment to
the employer within twenty-eight days after commencing a claim. If the legislature had intended to place
that onus on claimants, it surely would have done so
explicitly, particularly in light of its aim to keep the
process simple for laypersons and to ‘‘facilitate a
speedy, efficient and inexpensive disposition’’ on the
claim. Menzies v. Fisher, supra, 346. As our Supreme
Court has observed in a case that, too, involved the
notice requirements of § 31-294c, ‘‘[i]n the face of a
legislative omission, it is not our role to engraft language
onto the statute’’ that imposes additional requirements
on a claimant. McCullough v. Swan Engraving, Inc.,
320 Conn. 299, 310, 130 A.3d 231 (2016).
In addition, our conclusion that the initial burden
with respect to the ‘‘commence payment’’ predicate of
§ 31-294c (b) rests with the employer is consistent with
the broad remedial purposes underlying the act. See
Gil v. Courthouse One, 239 Conn. 676, 682, 687 A.2d 146
(1997) (‘‘the [act] is remedial and must be interpreted
liberally to achieve its humanitarian purposes’’). Were
this court to agree with the defendant and impose an
additional obligation on claimants pursuant to § 31-294c
that was not established by the legislature, we risk
‘‘denying the beneficent purposes of the act.’’ Laliberte
v. United Security, Inc., 261 Conn. 181, 188, 801 A.2d
783 (2002). Moreover, application of the literal interpretation of the ‘‘commence payment’’ predicate of § 31294c (b) advanced by the defendant would frustrate the
17
General Statutes § 31-294c (a) provides in relevant part that ‘‘[n]otice
of [the] claim for compensation may be given to the employer or any commissioner and shall state, in simple language, the date and place of the accident
and the nature of the injury resulting from the accident, or the date of the
first manifestation of a symptom of the occupational disease and the nature
of the disease, as the case may be, and the name and address of the employee
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policies that underlie its enactment.18 See Lucenti v.
Laviero, supra, 327 Conn. 774 (‘‘[t]he act is to be broadly
construed to effectuate the purpose of providing
compensation for an injury arising out of and in the
course of the employment regardless of fault’’ (emphasis added; internal quotation marks omitted)). We,
therefore, refuse ‘‘to place a technical construction on
a procedure designed to be simple’’ for claimants, as
such a construction ‘‘runs counter to the spirit’’ of the
act. Menzies v. Fisher, supra, 165 Conn. 344; cf. Gil
v. Courthouse One, supra, 685 (concluding that literal
reading of statute in question ‘‘would result in its
improper application’’).
We are mindful that the legislature included a safe
harbor provision in § 31-294c (b) that permits an
employer to make payments on the claim instead of
filing a notice that it is contesting liability. An employer
that elects to make such payments pursuant to that
provision is afforded a period of one year, during which
it ‘‘may contest the employee’s right to receive compensation on any grounds or the extent of his disability
. . . .’’19 General Statutes § 31-294c (b). The requirement that an employer provide notice to the claimant
within the twenty-eight day statutory period when it
and of the person in whose interest compensation is claimed. . . .’’ The
statute also specifies the applicable time limitations for filing such notices.
18
We recognize that, ‘‘[i]n areas where the legislature has spoken . . .
the primary responsibility for formulating public policy must remain with
the legislature.’’ (Internal quotation marks omitted.) Raspberry Junction
Holding, LLC v. Southeastern Connecticut Water Authority, 331 Conn. 364,
378, 203 A.3d 1224 (2019). Given the policy considerations at issue in this
appeal, ‘‘it remains the prerogative of the legislature to modify or clarify
[the relevant statutory provisions] as it sees fit.’’ (Internal quotation marks
omitted.) Mayer v. Historic District Commission, 325 Conn. 765, 780 n.10,
160 A.3d 333 (2017).
19
Section 31-294c (b) further provides that an employer that exercises its
rights under that safe harbor provision and makes payments to the claimant
during that time may be entitled to ‘‘reimbursement from the claimant of
any compensation paid by the employer’’ in the event that the employer
ultimately ‘‘prevails’’ on the claim.
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seeks to avail itself of that safe harbor provision is
entirely consonant with the legislative history of and
policies embodied in § 31-294c.
As with all issues of statutory construction, ‘‘[o]ur
fundamental objective is to ascertain and give effect to
the apparent intent of the legislature.’’ (Internal quotation marks omitted.) Callaghan v. Car Parts International, LLC, 329 Conn. 564, 570, 188 A.3d 691 (2018).
Our review of the genealogy and legislative history of
§ 31-294c indicates that the legislature intended to
require employers to provide ‘‘a responsive answer’’ to
claimants when a proper notice of claim for compensation is filed, which obligates them to file a response
within the statutory period notifying the claimant of its
intention to either (1) contest liability or (2) commence
payments on the claim.
It is undisputed that the plaintiff in the present case
fully complied with the notice of claim for compensation requirements contained in § 31-294c (a). It, therefore, was incumbent on the defendant to file a responsive answer within twenty-eight days indicating its
intention to either contest liability or to commence
payments on the claim for the purpose of preserving
its rights under the safe harbor provision of § 31-294c
(b). Because the defendant did neither and failed to
file a responsive answer of any kind, ‘‘the conclusive
presumption of compensability [contained in the preclusion provision of § 31-294c (b)] attaches and the
employer is barred from contesting the employee’s right
to receive compensation on any ground or the extent of
the employee’s disability.’’ Harpaz v. Laidlaw Transit,
Inc., supra, 286 Conn. 130.
II
Despite its failure to file a responsive answer of any
kind during the twenty-eight day statutory period, the
defendant maintains that the limited exception to the
preclusion provision of § 31-294c (b) articulated by

Page 24A

CONNECTICUT LAW JOURNAL

876

JULY, 2020

July 14, 2020

198 Conn. App. 854

Dominguez v. New York Sports Club

this court in Dubrosky v. Boehringer Ingelheim Corp.,
supra, 145 Conn. App. 261, should be extended to
encompass the present scenario. We do not agree.
Dubrosky is factually and procedurally distinguishable from the present case. Although the defendant
employer in that case failed to file a responsive answer
to the plaintiff employee’s form 30C within the statutory
period, it subsequently (1) paid all medical bills submitted to it by the plaintiff’s physician and (2) affirmatively accepted, at the formal hearing before the commissioner, that an incident involving the plaintiff had
occurred. Id., 265–66. At that hearing, the defendant
clarified that it only ‘‘sought to maintain its ability to
contest the extent of the plaintiff’s disability’’ due to
the impossibility of complying with the ‘‘commence
payment’’ predicate of § 31-294c (b) during the twentyeight day statutory period. Dubrosky v. Boehringer
Ingelheim Corp., supra, 145 Conn. App. 266. Following
the hearing, the commissioner concluded that, as a
result of the defendant’s failure to file a response within
the statutory period, the defendant was precluded from
contesting both liability for, and the extent of, the plaintiff’s disability, which decision the board affirmed.
Id., 266–67.
On appeal, this court concluded otherwise and recognized a narrow exception to the preclusion provision,
as previously construed by Harpaz and its progeny.
The court concluded ‘‘that, under the facts of this case,
it was not reasonably practical for the board to require
the defendant to have complied with § 31-294c (b)
. . . .’’ (Emphasis added.) Id., 267. As we recently
explained, ‘‘[t]his court held [in Dubrosky] that, under
such circumstances, when a defendant employer does
not challenge the claim of a work-related injury, but
challenges only the extent of the plaintiff’s disability,
strict compliance with the twenty-eight day statutory
time frame to begin payment of benefits will be excused
when it is impossible for the [employer] to comply.’’
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(Emphasis added.) Woodbury-Correa v. Reflexite
Corp., 190 Conn. App. 623, 638, 212 A.3d 252 (2019),
citing Dubrosky v. Boehringer Ingelheim Corp., supra,
145 Conn. App. 273–75; see also Quinones v. R. W.
Thompson Co., 188 Conn. App. 93, 108, 203 A.3d 1256
(2019) (Dubrosky exception applied because defendant
employer ‘‘did not contest the liability of the plaintiff’s
injury’’ and made compensation payments to him). The
court in Dubrosky further emphasized the ‘‘limited
applicability’’ of that exception to the preclusion provision of § 31-294c (b).20 Dubrosky v. Boehringer Ingelheim Corp., supra, 274.
Unlike the defendant employer in Dubrosky, the
defendant here has not accepted liability for the plaintiff’s injuries. Rather, as both the commissioner and the
board emphasized, the defendant filed a belated form
43 in which it denied liability for the plaintiff’s injuries. See footnote 6 of this opinion. Moreover, at no time
has the defendant made payments for the plaintiff’s medical care, as did the defendant employer in Dubrosky.
Put simply, this case is not Dubrosky.
In this appeal, the defendant asks us to extend the
limited exception articulated in Dubrosky to situations
in which employers (1) dispute both liability and the
extent of a claimant’s injuries,21 and (2) fail to make
any payments for the claimant’s medical care. We refuse
20

In the seven years since Dubrosky was decided, this court has declined to
extend the exception articulated therein; see Woodbury-Correa v. Reflexite
Corp., supra, 190 Conn. App. 638–39; and our Supreme Court has neither
acknowledged that exception nor cited to Dubrosky in any manner.
21
In the present case, the commissioner concluded that the defendant’s
failure to file a timely response to the claim for compensation precluded it
from contesting liability, but not the extent of the plaintiff’s injuries. On
appeal, the defendant maintains that it should not be precluded from contesting the extent of the plaintiff’s injuries. For that reason, this case is not
controlled by our recent decision in Woodbury-Correa v. Reflexite Corp.,
supra, 190 Conn. App. 639, which involved a motion to preclude an employer
from contesting liability for a claimant’s injuries.
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to do so. As our Supreme Court has observed, ‘‘[i]t is
not the court’s role to acknowledge an exclusion when
the legislature painstakingly has created such a complete statute. We consistently have acknowledged that
the act is an intricate and comprehensive statutory
scheme. . . . The complex nature of the workers’
compensation system requires that policy determinations should be left to the legislature, not the judiciary.’’
(Citations omitted; internal quotation marks omitted.)
McCullough v. Swan Engraving, Inc., supra, 320 Conn.
310; see also footnote 18 of this opinion. For that reason,
this court expressly has declined ‘‘to carve out another
exception’’ to the statutory scheme embodied in § 31294c ‘‘because we believe that the legislature, rather
than this court, is the proper forum through which to
create’’ additional exceptions to that statute. Izikson
v. Protein Science Corp., 156 Conn. App. 700, 713, 115
A.3d 55 (2015); see also Wiblyi v. McDonald’s Corp.,
supra, 168 Conn. App. 107 (‘‘we will not recognize, in
the absence of legislative action,’’ new exception to
§ 31-294c (b)). We likewise decline to do so now. We,
therefore, conclude that the board properly determined,
in accordance with established precedent; see Harpaz
v. Laidlaw Transit, Inc., supra, 286 Conn. 130; that the
preclusion provision of § 31-294c (b) bars the defendant
from contesting either liability for, or the extent of, the
plaintiff’s injuries.
The decision of the Compensation Review Board is
affirmed.
In this opinion the other judges concurred.
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GARY SALERNO v. LOWE’S HOME
IMPROVEMENT CENTER ET AL.
(AC 42344)
Alvord, Elgo and Eveleigh, Js.
Syllabus
The defendant employer and its workers’ compensation insurer appealed
to this court from the decision of the Compensation Review Board,
which affirmed the decision of the Workers’ Compensation Commissioner granting the plaintiff employee’s motion to preclude the defendants from contesting the compensability of his injuries pursuant to
statute (§ 31-294c (b)). The defendants received the plaintiff’s notice of
claim for compensation but did not file any response until eighteen
months later, when they filed a form 43 in which they contested liability
for his injuries. The commissioner found that the plaintiff properly filed
his notice of claim and that the defendants had not paid him for any of
his lost time from work or for any of his medical treatment related to
his claim for compensation. The defendants appealed to the board,
claiming that the exception to the preclusion provision in § 31-294c (b)
recognized in Dubrosky v. Boehringer Ingelheim Corp. (145 Conn. App.
261) was applicable because the plaintiff’s failure to present a claim for
medical or indemnity benefits within the twenty-eight day time period
mandated by § 31-294c (b) made it impossible for the defendants to
avail themselves of the one year safe harbor provision of § 31-294c (b),
which permits an employer to contest the employee’s right to receive
compensation on any grounds or the extent of the employee’s disability
when the employer has failed to contest liability for the plaintiff’s injuries
within the twenty-eight day time period but commences payment within
the twenty-eight day time period. The board rejected the defendants’
claim that the exception recognized in Dubrosky was applicable and
affirmed the commissioner’s decision. Held that the board properly
determined that the defendants were precluded from contesting their
liability for the plaintiff’s injuries; the defendants did not accept liability
for the plaintiff’s injuries, they belatedly filed a form 43 in which they
denied liability, they did not pay the plaintiff for any of his lost time
from work or for his medical treatment, and this court declined to
extend the exception to the preclusion provision of § 31-294c (b) for
the reasons stated in Dominguez v. New York Sports Club (198 Conn.
App. 854), which this court released today, as the complex nature of
the workers’ compensation scheme required that policy determinations
and the creation of exceptions to § 31-294c (b) be left to the legislature.
Argued January 13—officially released July 14, 2020
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Procedural History

Appeal from the decision of the Workers’ Compensation Commissioner for the Sixth District granting
the plaintiff’s motion to preclude the defendants from
contesting liability as to his claim for certain workers’
compensation benefits, brought to the Compensation Review Board, which affirmed the commissioner’s
decision, and the defendants appealed to this court.
Affirmed.
Paul M. Shearer, for the appellants (defendants).
Robert C. Lubus, Jr., with whom, on the brief, were
Richard O. LaBrecque and Donald J. Trella, for the
appellee (plaintiff).
Opinion

ELGO, J. The defendant employer, Lowe’s Home
Improvement Center,1 appeals from the decision of the
Compensation Review Board (board) affirming the
decision of the Workers’ Compensation Commissioner
(commissioner), who concluded that the defendant was
precluded under General Statutes § 31-294c (b) from
contesting both liability for, and the extent of, repetitive
trauma injuries allegedly sustained by the plaintiff, Gary
Salerno. On appeal, the defendant claims that the board
improperly concluded that the present case did not fall
within the narrow exception to the preclusion provision
of § 31-294c (b) recognized by this court in Dubrosky
v. Boehringer Ingelheim Corp., 145 Conn. App. 261, 76
A.3d 657, cert. denied, 310 Conn. 935, 78 A.3d 859 (2013).
We disagree and, accordingly, affirm the decision of
the board.
1

Both the defendant employer, Lowe’s Home Improvement Center, and
its insurer, Sedgwick CMS, Inc., were named as defendants in this matter.
For convenience, we refer to Lowe’s Home Improvement Center as the
defendant.
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Relevant to this appeal are the following facts found
by the commissioner. From March 3, 2006 to December
19, 2012, the plaintiff was employed by the defendant
as a sales specialist in its plumbing department, which
required him to lift heavy objects.2 On November 27,
2013, the plaintiff completed a form 30C,3 in which he
sought compensation for a repetitive trauma injury
to his lumbar spine that he allegedly sustained as a
result of ‘‘lifting’’ items in the course of his employment with the defendant. The Workers’ Compensation
Commission received the plaintiff’s notice of his claim
for compensation on November 29, 2013; the defendant
received it prior to December 3, 2013. Over the next
eighteen months, the defendant did not file any
response to the plaintiff’s notice. In addition, the commissioner expressly found that the defendant ‘‘did not
pay the [plaintiff] for any of his lost time from work or
for any of the medical treatment related to the repetitive
trauma claim [for compensation].’’
On June 18, 2015, the defendant filed a belated form
43,4 in which it contested liability for the plaintiff’s injur2

As the board recounted in its decision, the plaintiff’s ‘‘job required the
repetitive lifting of heavy plumbing fixtures, some of which weighed over
100 pounds. The [plaintiff] experienced increasing difficulty lifting heavy
objects until he was ultimately unable to do his job in December, 2012. He
reported worsening sciatic pain down his right leg and eventually reached
a point where he could no longer walk for more than ten or fifteen minutes
without having to stop and rest. In December, 2012, he stopped working
and consulted his family physician . . . who, in January, 2013, prescribed
physical therapy. When this treatment did not result in long-term relief,
[the physician] referred the [plaintiff] to [a neurosurgeon who] ordered [a
magnetic resonance imaging scan] and suggested pain management and an
injection, neither of which provided any relief. [The neurosurgeon] then
recommended an L4–5 lumbar fusion, which he performed on June 17, 2013.’’
3
‘‘A form 30C is the form prescribed by the [W]orkers’ [C]ompensation
[C]ommission . . . for use in filing a notice of claim under the [Workers’
Compensation Act, General Statutes § 31-275 et seq.].’’ (Internal quotation
marks omitted.) Carter v. Clinton, 304 Conn. 571, 576 n.4, 41 A.3d 296 (2012).
4
‘‘A form 43 is a disclaimer that notifies a claimant who seeks workers’
compensation benefits that the employer intends to contest liability to pay
compensation. If an employer fails timely to file a form 43, a claimant may
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5

ies. In response, the plaintiff filed a motion to preclude
pursuant to § 31-294c (b) on July 13, 2015. A formal
hearing was held before the commissioner on February
11, 2016. In his subsequent decision, the commissioner
found that the plaintiff properly had filed a notice of
his claim for compensation. The commissioner further
found that the defendant ‘‘neither timely disclaimed nor
paid the [plaintiff’s] indemnity or medical costs in order
to avail itself of the safe harbor provision [of] § 31-294c.’’6
On that basis, the commissioner granted the plaintiff’s
motion to preclude.
The defendant then filed a petition for review with
the board, claiming that the present case fell within the
narrow exception to the preclusion provision of § 31294c (b) articulated by this court in Dubrosky v. Boehringer Ingelheim Corp., supra, 145 Conn. App. 261.7
The board disagreed and affirmed the decision of the
commissioner, and this appeal followed.
On appeal, the defendant challenges the board’s conclusion that the Dubrosky exception does not apply in
file a motion to preclude the employer from contesting the compensability
of his claim. . . . The form 43 generally must be filed within twenty-eight
days of receiving written notice of the claim.’’ (Citation omitted; emphasis
added; internal quotation marks omitted.) Wiblyi v. McDonald’s Corp., 168
Conn. App. 77, 79 n.2, 144 A.3d 1075 (2016).
5
In the portion of the form titled ‘‘Reason(s) for Contest,’’ the defendant
stated: ‘‘Alleged injury/disability for both body parts, does not arise out of
or in the course of employment. Claim is also time barred.’’
6
Under the one year safe harbor provision embodied in § 31-294c (b), an
employer that fails to timely contest liability for the plaintiff’s injuries within
the twenty-eight day time period in § 31-294c (b) but that commences payment within that twenty-eight day time period is granted a one year period
in which to contest the employee’s right to receive compensation on any
grounds or to contest the extent of the employee’s disability. See Dominguez
v. New York Sports Club, 198 Conn. App. 854, 874,
A.3d
(2020); see
also General Statutes § 31-294c (b).
7
The defendant also argued that the plaintiff’s claim for compensation,
as memorialized in his form 30C, was ‘‘too vague to support preclusion.’’
The board rejected that contention, and the defendant does not contest the
propriety of the board’s determination in this appeal.

July 14, 2020

CONNECTICUT LAW JOURNAL

198 Conn. App. 879

JULY, 2020

Page 31A

883

Salerno v. Lowe’s Home Improvement Center

the present case. Specifically, it claims that ‘‘[t]he plaintiff’s failure to present a claim for medical or indemnity
benefits within the twenty-eight day statutory period
following the filing of the form 30C made it impossible
for the [defendant] to avail [itself] of the one year safe
harbor’’ of § 31-294c (b). For that reason, the defendant
submits that ‘‘[t]he facts in this case are indistinguishable from the facts in Dubrosky.’’ We disagree.
In Dubrosky, the defendant employer accepted that
an incident had occurred but sought to maintain its
ability to contest the extent of the plaintiff’s disability.
Dubrosky v. Boehringer Ingelheim Corp., supra, 145
Conn. App. 266. That employer also paid all medical bills
submitted to it by the plaintiff’s physician. Id., 265. Given
those unique circumstances, this court concluded ‘‘that,
under the facts of this case, it was not reasonably practical for the board to require the defendant to have complied with § 31-294c (b) . . . .’’ (Emphasis added.) Id.,
267. As we recently explained, ‘‘[t]his court held [in
Dubrosky] that, under such circumstances, when a
defendant employer does not challenge the claim of a
work-related injury, but challenges only the extent of
the plaintiff’s disability, strict compliance with the
twenty-eight day statutory time frame to begin payment
of benefits will be excused when it is impossible for the
[employer] to comply.’’ Woodbury-Correa v. Reflexite
Corp., 190 Conn. App. 623, 638, 212 A.3d 252 (2019),
citing Dubrosky v. Boehringer Ingelheim Corp.,
supra, 273–75.
Unlike the defendant employer in Dubrosky, the
defendant here has not accepted liability for the plaintiff’s injuries. Rather, it filed a belated form 43 in which
it denied liability. Moreover, as the commissioner found
in his decision, the defendant ‘‘did not pay the [plaintiff]
for any of his lost time from work or for any of the medical treatment related to the repetitive trauma claim
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[for compensation].’’ Contrary to the contention of the
defendant, this case is patently distinguishable from
Dubrosky. Accordingly, the board properly determined
that the defendant was precluded from contesting its
liability for the plaintiff’s injuries. See Woodbury-Correa v. Reflexite Corp., supra, 190 Conn. App. 639.
To the extent that the defendant invites us to extend
the narrow exception to the preclusion provision articulated in Dubrosky, we decline to do so for the reasons
set forth in Dominguez v. New York Sports Club, 198
Conn. App. 854,
A.3d
(2020), which also was
released today. In so doing, we reiterate that ‘‘[i]t is not
the court’s role to acknowledge an exclusion when the
legislature painstakingly has created such a complete
statute. We consistently have acknowledged that the
act is an intricate and comprehensive statutory scheme.
. . . The complex nature of the workers’ compensation
system requires that policy determinations should be
left to the legislature, not the judiciary.’’ (Citations omitted; internal quotation marks omitted.) McCullough v.
Swan Engraving, Inc., 320 Conn. 299, 310, 130 A.3d
231 (2016); see also Wiblyi v. McDonald’s Corp., 168
Conn. App. 92, 107, 144 A.3d 530 (2016) (‘‘we will not
recognize, in the absence of legislative action’’ new
exception to § 31-294c (b)); Izikson v. Protein Science
Corp., 156 Conn. App. 700, 713, 115 A.3d 55 (2015)
(expressly declining ‘‘to carve out another exception’’
to statutory scheme embodied in § 31-294c ‘‘because
we believe that the legislature, rather than this court,
is the proper forum through which to create’’ additional
exceptions to that statute).
The decision of the Compensation Review Board is
affirmed.
In this opinion the other judges concurred.
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THE BANK OF NEW YORK MELLON, TRUSTEE
v. BEAGY FRANCOIS
(AC 42573)
Prescott, Devlin and Sheldon, Js.
Syllabus
The plaintiff bank sought to foreclose a mortgage on certain real property
owned by the defendant. During trial, the defendant’s counsel filed a
motion for a continuance, on the basis that he was due to appear in
this court in another matter on the second day of the trial. The defendant
and the defendant’s counsel thereafter failed to appear for the scheduled
continuation of the foreclosure trial. The court denied the motion and
rendered a judgment of foreclosure, from which the defendant appealed.
The trial court thereafter vacated the judgment of foreclosure and set
a new trial date, after it was discovered that there had been miscommunications among court staff and the defendant’s counsel had, in fact, been
required to appear at this court. A new foreclosure trial was held and
the trial court rendered a judgment of strict foreclosure, from which
the defendant filed an amended appeal. On appeal, the defendant claimed
that the trial court improperly vacated the prior judgment of foreclosure
and rendered a new judgment of strict foreclosure in violation of the
automatic appellate stay in effect that arose as a result of the defendant’s
initial appeal. Held that the defendant’s claim that the appellate stay of
execution arising from the vacated first judgment and initial appeal was
violated when the trial court rendered its second judgment of strict
foreclosure was unavailing, as the trial court had the authority to vacate
a judgment on appeal, even if the effect of such an order was to render
any appeal from that judgment moot; although this court agreed that
any appellate stay of execution resulting from the filing of the initial
appeal technically continued at the time the trial court vacated the first
judgment of foreclosure and at the time the trial court rendered the
second judgment of strict foreclosure, the court’s vacatur of the first
judgment could not have violated the appellate stay because it did
nothing to enforce or carry out that judgment, but, to the benefit of the
defendant, merely returned the parties to the same legal position that
the parties occupied prior to the rendering of the initial judgment and,
similarly, the new foreclosure judgment rendered in favor of the plaintiff
did nothing to execute, effectuate, or give legal effect to any judgment
in contravention of an appellate stay, the court had continuing jurisdiction to act in an ongoing matter despite the initial appeal provided that
the court refrained from taking any action that permitted the judgment
winner to begin enjoying the fruits of its victory, and, because the second
judgment of foreclosure was, itself, an appealable judgment, any new
law days set by the court were stayed until the time to appeal had
passed and continued to be stayed by virtue of the defendant’s amended
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appeal and, therefore, the automatic stay that may have remained by
virtue of the initial appeal was not violated by entry of an entirely new
foreclosure judgment.
Argued February 6—officially released July 14, 2020
Procedural History

Action to foreclose a mortgage on certain of the
defendant’s real property, and for other relief, brought
to the Superior Court in the judicial district of Fairfield
and tried to the court, Hon. Michael Hartmere, judge
trial referee; judgment of strict foreclosure, from which
the defendant appealed; thereafter, the court, Bellis, J.,
vacated the judgment of foreclosure and ordered a new
trial; subsequently, the case was tried to the court, Hon.
George N. Thim, judge trial referee; judgment of strict
foreclosure, from which the defendant filed an amended
appeal. Affirmed.
John R. Williams, for the appellant (defendant).
Adam D. Lewis, with whom was Joshua P. Joy, for
the appellee (plaintiff).
Opinion

PRESCOTT, J. In this residential mortgage foreclosure action, the amended appeal of the defendant,
Beagy Francois, challenges the judgment of strict foreclosure rendered by the court in favor of the plaintiff,
The Bank of New York Mellon FKA The Bank of New
York as Trustee for the Certificate Holder of Cwalt,
Inc., Alternative Loan Trust 2007-J1, Mortgage PassThrough Certificates, Series 2007-J1. The defendant’s
sole claim in her amended appeal is that the court
improperly vacated the prior judgment of foreclosure
and subsequently rendered a second judgment of foreclosure in violation of an existing appellate stay of execution. We disagree and, accordingly, affirm the judgment of the trial court.
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The record reveals the following relevant procedural
history, which is not in dispute. On November 17, 2015,
the plaintiff commenced the underlying action to foreclose a mortgage on residential property at 1995 Barnum Avenue in Stratford owned by the defendant. A
trial date was set for February 5, 2019. On that date,
the defendant filed a motion seeking a continuance of
the trial date.1 The court, Bellis, J., denied the motion
that same day, indicating in its order that ‘‘[t]his is
the sixth trial date and the case was on the dormancy
docket.’’ The trial began in the afternoon, as scheduled,
but did not finish and was scheduled to resume the
following day.
On February 6, 2019, however, prior to the resumption of the trial, the defendant filed another motion
seeking a continuance of the trial to May 2, 2019. In
that motion, counsel for the defendant asserted that
he was ‘‘scheduled to be at the Appellate Court for
[Docket No.] AC 42001’’ on February 6, 2019, and, thus,
was unavailable to continue with the foreclosure trial.
The plaintiff did not consent to the continuance, and
the court, Bellis, J., denied the motion later that same
day. The court explained in its order that the Office of
the Appellate Clerk, in response to an inquiry from
trial court staff, had indicated that no proceeding was
scheduled that day at the Appellate Court in the matter
referenced by the defendant’s counsel in her motion
for continuance. Judge Bellis’ order further stated that,
‘‘[i]n light of this second same day trial continuance
and what appears to be a misrepresentation by counsel
that he is ‘scheduled to be in Appellate Court’, the clerk
is directed to send a copy of this order to disciplinary
counsel for the appropriate investigation and action.’’
1
Counsel stated in the motion for continuance that the defendant would
be unable to attend trial because ‘‘[she] had an emergency which caused
her to travel to the Bahamas on February 2, 2019, to care for a family
member who suffered a heart attack. She is currently in the Bahamas caring
for her loved one.’’
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Neither the defendant nor her counsel appeared for
the scheduled continuation of the foreclosure trial, and
the court, Hon. Michael Hartmere, judge trial referee,
rendered judgment in favor of the plaintiff.2 The defendant filed an appeal that same day. According to her
appeal form, in addition to appealing from the judgment
of foreclosure, the defendant sought to challenge the
court’s denial of her motions for continuance of the
foreclosure trial, its decision to refer her attorney to
the Office of Chief Disciplinary Counsel, and the denial
of her motion to dismiss.3
On February 20, 2019, the parties appeared before
Judge Bellis, who indicated to the parties on the record
that, after the February 6, 2019 judgment was rendered,
she learned that a clerk at the Office of the Appellate
Clerk had provided the court with incorrect information and that the defendant’s counsel, in fact, had been
ordered to appear before the Appellate Court on its
motion docket on February 6, 2019. After confirming
these facts with counsel, the court indicated that it was
withdrawing its disciplinary referral of the defendant’s
counsel and also was vacating the foreclosure judgment
2
We note that the electronic trial court record does not reflect the terms
of the foreclosure judgment rendered by Judge Hartmere on February 6,
2019, and the defendant did not order a transcript of the proceedings for
our review.
In addition to the foreclosure judgment, Judge Hartmere also denied,
without explanation, a motion to dismiss that the defendant had filed the
day before, in which she argued that the court lacked jurisdiction over the
foreclosure action because the plaintiff had failed to aver in its complaint
that it had complied with certain statutory notice requirements pursuant to
the emergency mortgage assistance program as provided in General Statutes
§§ 8-265dd and 8-265ee (a).
3
In her preliminary statement of issues filed later on March 15, 2019, the
defendant seemingly abandoned any challenge to the court’s denial of her
motions for continuance and to the disciplinary referral, having limited her
issues to the following: ‘‘Did the court err when it denied the defendant/
appellant’s motion to dismiss for lack of subject matter jurisdiction? Did
the court err when it proceeded to a trial within the appeal period after
denying the defendant/appellant’s motion to dismiss for lack of subject jurisdiction?’’
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rendered by Judge Hartmere on February 6, 2019. The
court instructed the parties to report to caseflow to
schedule a new trial date.
A new foreclosure trial was scheduled to begin on
April 10, 2019. Both parties appeared on that date and,
at that time, the defendant raised the issue of whether
the court could proceed with the trial in light of the
fact that the appeal of Judge Hartmere’s prior rulings
remained pending at the Appellate Court. Judge Bellis
rejected the defendant’s assertion that an appellate stay
barred the trial court from proceeding with a new foreclosure trial.4 The court ordered the trial to proceed as
4
The plaintiff also raised a concern about the trial moving forward given
the pending appeal. The plaintiff had filed a caseflow request on April 2,
2019, in which it stated that ‘‘the [April 10, 2019] trial was scheduled in
anticipation that the appeal . . . then pending would be withdrawn. On
March 15, 2019, [the] defendant filed additional documents with the Appellate Court, preventing the appeal from being dismissed. At this time, the
appeal remains pending and, accordingly, stays this matter pending the
appeal’s dismissal.’’ The court denied the caseflow request without comment
on April 2, 2019.
The following colloquy occurred at the April 10, 2019 hearing in response to
the court’s indication that the trial could proceed despite the pending appeal:
‘‘[The Defendant’s Counsel]: At the time of the filing of the appeal, it was
filed as a result (inaudible) final judgment.
‘‘The Court: Right.
‘‘[The Defendant’s Counsel]: And I know Your Honor then reopened and
vacated the judgment, however the appeal was already filed and my client
does not want me to withdraw the appeal. I was hoping that the plaintiff
can file a motion to dismiss the appeal and then let the Appellate Court
decide what should happen. But I don’t want to withdraw the appeal and
get in trouble with my client. And there are more than one issue in the—
‘‘The Court: All right.
‘‘[The Defendant’s Counsel]: —appeal.
‘‘The Court: Counsel, I think this whole problem was created by your
failure to handle your scheduling issues with last minute continuances and
such. But right now there’s no final judgment in this case, so as far as I’m
concerned, this would be—there’s nothing that would be—stop this trial
from going forward as I indicated in the caseflow request. So [the] plaintiff
goes forward with the trial today.
‘‘[Counsel], you have an appearance in the case, so you are ordered to
be here for the trial. If your client does—instructs you not to participate
or not to say anything, I can’t—
‘‘[The Defendant’s Counsel]: No, I—I will do the trial. I just think this
may give rise to another appellate . . . issue.’’
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scheduled before the court, Hon. George N. Thim, judge
trial referee. Following trial, Judge Thim rendered a
new judgment of strict foreclosure in favor of the plaintiff.5
On April 22, 2019, the defendant filed an appeal from
Judge Thim’s April 10, 2019 judgment of strict foreclosure. The Office of the Appellate Clerk properly treated
this new appeal as an amendment to the still pending
prior appeal. See Practice Book 61-9 (‘‘[i]f the appellant
files a subsequent appeal from a trial court decision in
a case where there is a pending appeal, the subsequent
appeal shall be treated as an amended appeal’’). The
defendant filed her appellate brief in this matter on
August 26, 2019.
Before turning to her claim on appeal, it is important
to clarify what the defendant is not claiming and, thus,
what is not before this court on appeal. She does not
brief any claims of error directed at either Judge Hartmere’s original judgment of foreclosure or Judge Bellis’
order referring the defendant’s counsel for disciplinary
review, presumably because both of those orders were
vacated after the appeal was filed and before the defendant filed her appellate brief. Because she has abandoned her appeal with respect to those rulings, we do
not need to decide whether any issues she might have
raised would be moot and subject to dismissal.
More significantly, she also does not brief any claim
of error pertaining to Judge Hartmere’s denial of her
motion to dismiss the foreclosure action or Judge Bellis’
denials of her motions for continuance of the trial date.
In other words, even with respect to those orders not
subsequently vacated by Judge Bellis, the defendant
effectively has abandoned and, thus, waived any claims
5
The court determined that the fair market value of the property was
$289,000 and calculated that the outstanding total debt, including attorney’s
fees, was $676,502.35. The court set laws days to commence on June 11, 2019.
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she might have raised in her initial appeal, choosing
to brief only her amended appeal from Judge Thim’s
judgment of foreclosure.6 See Deutsche Bank National
Trust Co. v. Bertrand, 140 Conn. App. 646, 648 n.2,
59 A.3d 864 (failure to brief claims of error pertaining
to rulings listed on appeal form abandons any such
claims), cert. dismissed, 309 Conn. 905, 68 A.3d 661
(2013); see also Sturman v. Socha, 191 Conn. 1, 3 n.2,
463 A.2d 527 (1983) (issue raised in preliminary statement of issues but not pursued in brief deemed abandoned).
The defendant has briefed a single claim on appeal,
namely, that the court improperly vacated the prior
judgment of foreclosure7 and rendered a new judgment
of strict foreclosure in violation of the automatic appellate stay in effect that arose as a result of her initial
appeal in this matter. We note that the defendant’s discussion of this novel claim is limited to a scant three
paragraphs, spanning less than one page of her six page
brief. For the reasons that follow, we reject the defendant’s claim.
Practice Book § 61-11 (a), which governs automatic
stays of execution in non-criminal cases, provides in
relevant part: ‘‘Except where otherwise provided by
statute or other law, proceedings to enforce or carry
out the judgment or order shall be automatically stayed
until the time to file an appeal has expired. If an appeal
is filed, such proceedings shall be stayed until the final
determination of the cause.’’ (Emphasis added.) Thus,
‘‘[i]t is axiomatic that, with limited exceptions, an appellate stay of execution arises from the time a judgment
6
She does not raise or brief any claim of error with respect to the merits
of the foreclosure judgment rendered by Judge Thim, claiming only that, in
light of an appellate stay of execution that arose when the initial appeal
was filed, the court lacked the authority to vacate the judgment of foreclosure
and, ultimately, render a new judgment of foreclosure.
7
Although the defendant’s claim on appeal focuses on the authority of
the trial court to render the second judgment of foreclosure, we interpret
her claim, as a matter of logic, to also challenge implicitly the authority of
the trial court to vacate the first judgment of foreclosure.
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is rendered until the time to file an appeal has expired.
Practice Book § 61-11 (a). If an appeal is filed, any
appellate stay of execution in place during the pendency
of the appeal period continues until there is a final
disposition of the appeal or the stay is terminated.
Practice Book § 61-11 (a) and (e).’’ (Emphasis added.)
Sovereign Bank v. Licata, 178 Conn. App. 82, 99, 172
A.3d 1263 (2017).
As we have clarified in the past, however, ‘‘[i]n this
state, the filing of an appeal does not divest the trial
court of jurisdiction or authority to continue to act in
the matter on appeal. To the contrary, our Supreme
Court has stated on numerous occasions that trial
courts in this state continue to have the power to conduct proceedings and to act on motions filed during
the pendency of an appeal provided they take no action
to enforce or carry out a judgment while an appellate
stay is in effect. . . . [Thus] [t]he automatic stay prohibits only those actions that would execute, effectuate,
or give legal effect to all or part of a judgment challenged on appeal.’’ (Citations omitted; emphasis added;
footnote omitted; internal quotation marks omitted.)
Ruiz v. Victory Properties, LLC, 180 Conn. App. 818,
832–33, 184 A.3d 1254 (2018). In other words, an appellate stay of execution ‘‘merely denies [the successful
litigant] the immediate fruits of his or her victory . . .
in order to protect the full and unhampered exercise
of the right to appellate review.’’ (Citation omitted;
internal quotation marks omitted.) Preisner v. Aetna
Casualty & Surety Co., 203 Conn. 407, 414, 525 A.2d
83 (1987).
Turning to the present case, it is indisputable that an
appellate stay of execution arose by virtue of Judge
Hartmere’s February 6, 2019 judgment of foreclosure
and that the defendant’s appeal from that judgment
acted to extend that stay until there was a final determination of the appeal or the stay otherwise was terminated. The appellate stay served the important legal
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purpose of preventing title to the foreclosed property
from vesting in the plaintiff as a consequence of the
running of any law days set by the court, which could
have no legal effect while an appellate stay remained
operable. See RAL Management, Inc. v. Valley View
Associates, 278 Conn. 672, 683, 899 A.2d 586 (2006). All
of the issues the defendant raised or could have raised
with respect to the initial appeal, however, have been
abandoned by her. What remains for this court to decide
is the limited challenge to the subsequent foreclosure
judgment premised on an alleged violation of the initial
automatic stay that arose as a result of the initial judgment of foreclosure, which has since been vacated, and
the filing of the now abandoned initial appeal.
The initial appeal filed by the defendant was never
dismissed or otherwise disposed of by this court and,
thus, we agree with the defendant that any appellate
stay of execution resulting from the filing of that appeal
technically continued at the time Judge Bellis vacated
the first judgment of foreclosure and at the time Judge
Thim later rendered his foreclosure judgment.8 We are
unpersuaded, however, that the appellate stay of execu8

We disagree with the plaintiff’s assertion that Judge Bellis necessarily
terminated any appellate stay that was in effect as a consequence of her
having vacated the foreclosure judgment rendered by Judge Hartmere. An
automatic appellate stay may be terminated by the trial court either on a
motion by a party pursuant to Practice Book § 61-11 (e) or, sua sponte, in
accordance with Practice Book § 61-11 (d). In either instance, however, the
court ‘‘shall hold a hearing prior to terminating the stay.’’ Practice Book
§ 61-11 (d). No motion to terminate the stay was ever filed with the trial
court. The court never indicated any intent to terminate the appellate stay
as part of her ruling vacating the foreclosure judgment. Rather, the court
simply indicated that conducting a new foreclosure trial would not violate
the existing appellate stay. The court never held a hearing or heard argument
from the parties about whether to terminate the appellate stay, which is
mandatory before a trial court may terminate any appellate stay of execution.
Here, the proper inquiry is not whether any appellate stay remained in
effect, but whether the trial court’s actions violated the scope of any stay
in existence.
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tion arising from the vacated first judgment and appeal
was violated under the facts presented.9
It is well settled that the trial court has the authority
to vacate a judgment on appeal, even if the effect of
such an order is to render any appeal from that judgment moot.10 See id., 685–92. The court’s vacatur of the
first judgment could not have violated the appellate
stay because it did nothing to enforce or carry out that
judgment, but, to the benefit of the defendant, merely
returned the parties to the same legal position the parties occupied prior to the rendering of the initial judgment. In other words, the court’s action in vacating the
first judgment constituted the polar opposite of a ‘‘proceeding to enforce or carryout the judgment.’’ Practice
Book § 61-11 (a).
Similarly, the fact that a new foreclosure judgment
was rendered in favor of the plaintiff did nothing to
execute, effectuate, or give legal effect to any judgment
in contravention of an appellate stay. The court has continuing jurisdiction to act in an ongoing matter despite
a prior appeal provided that the court refrains from
taking any action that permits the judgment winner to
begin enjoying the fruits of its victory. See Preisner v.
Aetna Casualty & Surety Co., supra, 203 Conn. 414.
Because the second judgment of foreclosure was, itself,
9
It is important to note that the defendant’s exercise of her right to
appellate review of the new foreclosure judgment prevented the passing of
title from the defendant to the plaintiff as a result of the running of the new
law days set by Judge Thim, thereby preserving for all practical purposes
the legal protection afforded by the earlier stay.
10
It is unnecessary to resolve any portion of the appeal as amended on
mootness grounds. As we previously indicated, any issues that could have
been raised with respect to the initial appeal with respect to Judge Hartmere’s now vacated foreclosure judgment have been abandoned by the
defendant. In the initial appeal, the defendant also challenged Judge Hartmere’s denial of her motion to dismiss the foreclosure action, a decision
that was not vacated by the trial court, and the defendant has abandoned
any claim regarding the denial of that motion by failing to brief it.
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an appealable judgment, any new law days set by the
court were stayed until the time to appeal had passed
and continued to be stayed by virtue of the defendant’s
amended appeal. Practice Book § 61-11 (a). The plaintiff
has continued to be denied the fruits of a foreclosure
judgment—namely the transfer of title to the subject
property from the defendant to the plaintiff upon passage of the law days—and, therefore, whatever automatic stay may have remained by virtue of the original
appeal, it certainly was not violated by entry of an
entirely new foreclosure judgment.
Finally, the defendant’s bald statement, made without
any accompanying analysis, that ‘‘this appeal is governed by [our] recent ruling in Wachovia Mortgage, FSB
v. Toczec, 189 Conn. App. 812, 821–24, 209 A.3d 725,
[cert. denied, 333 Conn. 914, 216 A.3d 650] (2019),’’ is
unavailing. The issue in Wachovia Mortgage, FSB, was
whether a trial court’s decision to reset law days that
had passed during the pendency of an appeal challenging the foreclosure judgment violated the appellate stay
that remained in effect. Id., 821. The court in Wachovia
Mortgage, FSB, held that an order resetting law days
with respect to a foreclosure judgment subject to an
appellate stay was an action to carry out or to enforce
the judgment on appeal. Id., 824. Unlike in the present
case, the trial court in Wachovia Mortgage, FSB, had
not issued an entirely new foreclosure judgment, but
merely had reset expired law days for the express purpose of permitting title to pass to the plaintiff following
an unsuccessful appeal by the defendant. Because, however, resolution of a motion for reconsideration en banc
of the Appellate Court’s dismissal of the appeal as frivolous was still pending, this court held that the court’s
resetting of law days was premature and in violation
of the automatic appellate stay, which remained in
effect until the appeal was finally determined, which
included a resolution of the defendant’s motion for
reconsideration. Id., 823.
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In the present case, the court did not simply reset
law days to effectuate a still existing foreclosure judgment but, instead, vacated the prior foreclosure judgment and then later rendered an entirely new judgment,
a necessary component of which was the setting of new
law days. See Connecticut National Bank v. L & R
Realty, 40 Conn. App. 492, 494, 671 A.2d 1315 (1996)
(‘‘Without the setting of law days, the time for redemption has not been limited and the parties’ rights remain
unconcluded as to that issue. As a result, a strict foreclosure judgment that is silent as to law days cannot be
final for the purpose of appeal.’’). Here, the law days
set by Judge Thim as part of the new judgment of
foreclosure have passed without legal effect due to the
defendant’s having filed the amended appeal. Because
of the unique procedural posture of Wachovia Mortgage, FSB, and the fact that, unlike in the present case,
the trial court’s order resetting law days unquestionably
was made solely for the purpose of effectuating a judgment on appeal, whereas here the first judgment on
appeal had been vacated, we disagree that its holding
controls the outcome of the present action.
The judgment is affirmed and the case is remanded
for the purpose of setting new law days.
In this opinion the other judges concurred.
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MIGUEL CASTRO v. KATRINA BAJANA
(AC 43056)
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Submitted on briefs June 19—officially released July 14, 2020

Plaintiff’s appeal from the Superior Court in the judicial district of New Haven at Meriden, K. Murphy, J.
Per Curiam. The judgment is affirmed.

CURTIS C. MISLICK v. COMMISSIONER
OF MOTOR VEHICLES
(AC 43201)
Lavine, Elgo and Bright, Js.
Argued July 1—officially released July 14, 2020

Plaintiff’s appeal from the Superior Court in the judicial district of New Britain, Gleeson, J.
Per Curiam. The judgment is affirmed.

Y. L. v. G. C.
(AC 43072)
Lavine, Alvord and Bright, Js.
Argued July 1—officially released July 14, 2020

Defendant’s appeal from the Superior Court in the
judicial district of Fairfield, Hon. Eddie Rodriguez, Jr.,
judge trial referee.
Per Curiam. The judgment is affirmed.
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Habeas corpus; whether habeas court properly denied petition for writ of habeas
corpus; claim that conditions of petitioner’s confinement were illegal because
he was receiving constitutionally inadequate mental health treatment; whether
habeas court violated petitioner’s right to procedural due process under fourteenth
amendment to United States constitution on grounds that he had no notice that
habeas petition would be decided in same proceeding as emergency motion on
mental health treatment and that he was denied meaningful opportunity to be
heard.
Audibert v. Halle. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Negligence; motion to set aside verdict and for new trial; reviewability of claim,
raised for first time on appeal, that trial court improperly admitted evidence of
subsequent motor vehicle accident plaintiff was involved in because evidence
was not relevant; claim that trial court improperly failed to provide curative
instruction to jury; whether trial court abused its discretion in denying motion
to set aside verdict and for new trial; whether certain remarks by defendant’s
counsel during closing argument were improper and deprived plaintiff of fair
trial.
Bank of New York Mellon v. Francois . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure; vacated judgment; appellate stay; claim that appellate stay of execution
arising from judgment of foreclosure and initial appeal was violated when trial
court vacated first judgment and rendered second judgment of foreclosure.
Bank of New York Mellon v. Mangiafico . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure; whether foreclosure action was barred by limitation period set forth in
statute (§ 42a-3-118); whether special defense that plaintiff engaged in inequitable conduct failed as matter of law because it was neither legally sufficient not
did it address making, validity or enforcement of mortgage.
Castro v. Bajana (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Davis v. Commissioner of Correction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; whether petitioner’s trial and appellate counsel rendered ineffective
assistance for having failed to challenge statute (§ 53a-149) criminalizing bribery of witness as facially overbroad under novel constitutional argument that
§ 53a-149 could encompass legal activity such as settlement negotiations; whether
counsel rendered ineffective assistance by failing to request at trial and to argue
on direct appeal that trial court should have given jury instruction on true threats
with respect to charge of breach of peace in second degree in violation of statute
(§ 53a-181 (a) (3)); whether claim that trial court’s failure to give jury instruction on true threats as to charge under § 53a-181 (a) (3) was inextricably linked
to claim in habeas petition that appellate counsel rendered ineffective assistance
for having failed to challenge § 53a-181 (a) as facially overbroad and unconstitu-
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tionally vague as applied; whether trial counsel and appellate counsel rendered
ineffective assistance for having failed to challenge admission into evidence of
petitioner’s blood test results.
Dominguez v. New York Sports Club . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Workers’ compensation; appeal from decision of Compensation Review Board precluding defendant employer and its workers’ compensation insurer from contesting compensability of claim for work-related injuries; whether board improperly precluded defendants from contesting extent of plaintiff’s injuries; claim
that plaintiff’s failure to submit medical bills or request for payment to defendants
within twenty-eight days of notice of claim rendered it impossible for defendants
to comply with statutory (§ 31-294c (b)) predicate to commence payment; extension of limited exception to preclusion provision of § 31-294c (b) articulated in
Dubrosky v. Boehringer Ingelheim Corp. (145 Conn. App. 261), rejected.
Gerrish v. Hammick . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Defamation; tortious interference; claim that trial court abused its discretion in
granting defendant’s motion to reargue; claim that trial court improperly granted,
upon reconsideration, defendant’s motion for summary judgment.
In re Corey C. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Termination of parental rights; whether Department of Children and Families made
reasonable efforts to reunify respondent father with minor child; claim that
department failed to offer father or child’s mother any feedback with respect to
their progress in therapeutic family time program; claim that department failed
to offer parents adequate smoking cessation services; claim that trial court
improperly found that father was unable or unwilling to benefit from department’s
reasonable efforts to reunify him with child; whether evidence was insufficient
to support trial court’s conclusion that father failed to achieve sufficient rehabilitation pursuant to statute (§ 17a-112 (j) (3) (B) (i)); whether trial court, in
adjudicatory findings, improperly compared father’s suitability as parent, and
that of mother, to that of foster parent.
Maselli v. Regional School District No. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Summary judgment; assault and battery; intentional infliction of emotional distress;
negligent infliction of emotional distress; negligence; recklessness; whether plaintiff’s claims were barred by governmental immunity pursuant to statute (§ 52557n (a) (2) (B)), where plaintiff failed to establish any of three prongs of
identifiable person-imminent harm exception to governmental immunity; adoption of trial court’s memorandum of decision as proper statement of facts and
applicable law on issues.
McCullough v. Rocky Hill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Abuse of process; intentional infliction of emotional distress; trespass; trespass to
chattels; fraudulent misrepresentation; invasion of privacy; summary judgment;
governmental immunity; claim that trial court improperly rendered summary
judgment for defendant town on certain intentional tort claims; whether trial
court correctly determined that, pursuant to statute (§ 52-557n (a) (2) (A)),
intentional tort claims were barred by doctrine of governmental immunity;
whether trial court properly rendered summary judgment for town on abuse of
process claims; whether genuine issue of material fact existed as to whether town
commenced tax lien foreclosure action primarily to obtain purpose for which
proceedings were not designed; whether § 52-557n (a) (2) (A) afforded town
governmental immunity against abuse of process claim for its tax foreclosure
action.
Mislick v. Commission of Motor Vehicles (Memorandum Decision) . . . . . . . . . . . . .
Moyher v. Moyher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Marital dissolution; claim that trial court improperly found that certain real property
located in New Hampshire was marital asset; claim that trial court improperly
awarded plaintiff 40 percent of value of property; reviewability of claim that
trial court abused its discretion in not allowing defendant to present evidence
regarding prenuptial agreement; whether trial court abused its discretion in
ordering defendant to pay plaintiff her share of New Hampshire property within
five months of dissolution judgment.
Pack 2000, Inc. v. Cushman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Leases; options to purchase real property; specific performance; whether trial court
erred in ordering specific performance remedy that was contrary to terms of
purchase options; claim that trial court erred in its determination of purchase
prices based on present day appraisal values of properties; whether trial court
erred in ordering plaintiff to make certain rent and use and occupancy payments
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and by refusing to credit any such payments against purchase prices; whether
defendant was entitled to interest on purchase price of properties; whether trial
court erred in failing to set purchase price for one property based on appraised
value submitted by defendant.
Peck v. Statewide Grievance Committee . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Attorney discipline; whether trial court properly granted motion to dismiss appeal,
for lack of subject matter jurisdiction, that challenged defendant’s imposition of
discipline against plaintiff attorney; whether defendant was deprived of subject
matter jurisdiction pursuant to Disciplinary Counsel v. Elder (325 Conn. 378)
to adjudicate grievance against plaintiff that was filed beyond six year limitation
period in applicable rule of practice (§ 2-32 (a) (2) (E)).
Petrucelli v. Meriden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Appeal of violation of city ordinance; whether trial court should have dismissed
petition for lack of subject matter jurisdiction; whether petitioner had statutory
right to appeal to Superior Court from hearing officer’s decision.
Prime Bank v. Vitano, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Statute of limitations; guarantee of promissory note; whether trial court properly
found that plaintiff’s cause of action to recover from defendant guarantor on
borrower’s note accrued when borrower defaulted on note payments and was
barred by applicable statute of limitations (§ 52-576); claim that trial court erred
in failing to conclude that there was acknowledgment of debt by defendant, thereby
tolling statute of limitations.
Pursuit Partners, LLC v. Reed Smith, LLP . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Breach of contract; motion for summary judgment; claim that trial court improperly
concluded that defendant law firm was bound by confidentiality provision of
settlement agreement only to extent of its client; claim that language of settlement
agreement, coupled with defendant’s signature on agreement, was ambiguous
and created genuine issue of material fact regarding capacity in which defendant
signed agreement; whether trial court properly concluded that finding in related
action had collateral estoppel effect.
Rosario v. Rosario . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; motion for contempt; motion for continuance; claim that
because trial court denied motions for contempt, there were no pending motions
before court on which it could find plaintiff in contempt; claim that plaintiff
did not receive motion for contempt by service of process.
Rozbicki v. Sconyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Vexatious litigation; whether trial court erred in granting defendants’ motions for
summary judgment; claim that genuine issue of material fact existed as to
whether defendant knew of availability of insurance coverage at time he hired
private counsel; claim that defendant did not provide full and fair statement of
all facts within his knowledge to counsel when relying on advice of counsel;
claim that attorney failed to perform adequate investigation before filing special
defenses and counterclaim; claim that attorney lacked probable cause to file
special defenses and counterclaim because he was not experienced in specific
area of law.
S. A. v. D. G. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Application for civil protection order pursuant to statute (§ 46b-16a); claim that
trial court abused its discretion by excluding evidence of certain audio and
videotape recordings at hearing on application for protection order; claim that
trial court improperly issued protection order despite fact that defendant was
not arrested for violating any of statutory provisions set forth in statute (§ 541k) governing criminal protective orders; claim that trial court improperly issued
protection order partly on basis of defendant having videotaped plaintiff performing her duties as public employee; reviewability of inadequately briefed
constitutional claim; whether record was adequate for review of unpreserved
claim.
Sackman v. Quinlan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Conversion; unjust enrichment; tortious interference with contract; whether trial
court abused its discretion when it granted motion for permission to file motion
for summary judgment; claim that trial court failed to analyze incompetency of
counsel pursuant to statute (§ 45a-650); whether trial court properly rendered
summary judgment for defendants; whether genuine issues of material fact
existed as to claims of conversion, unjust enrichment and intentional interference
with contractual relations; claim that trial court improperly determined that
agreement between plaintiffs’ deceased father and deceased father’s second wife
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was invalid; claim that trial court failed to view evidence in light most favorable
to plaintiffs.
Salerno v. Lowe’s Home Improvement Center. . . . . . . . . . . . . . . . . . . . . . . . . .
Workers’ compensation; appeal from decision of Compensation Review Board precluding defendant employer and its workers’ compensation insurer from contesting compensability of claim for work-related injuries; claim that plaintiff’s
failure to submit medical bills or request for payment to defendants within
twenty-eight days of notice of claim rendered it impossible for defendants to
avail themselves of statutory (§ 31-294c (b)) one year safe harbor provision;
extension of limited exception to preclusion provision of § 31-294c (b) articulated
in Dubrosky v. Boehringer Ingelheim Corp. (145 Conn. App. 261), rejected.
Scholz v. Epstein . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Motion to dismiss; statutory theft; subject matter jurisdiction; absolute immunity;
litigation privilege; whether trial court properly granted defendant’s motion to
dismiss and determined that defendant attorney was protected by absolute immunity from plaintiff’s action for theft pursuant to statute (§ 52-564); claim that
trial court improperly determined that defendant was absolutely immune from
liability for statutory theft where some of defendant’s alleged criminal conduct
was perpetrated outside scope of judicial proceedings.
Sclafani Properties, LLC v. Sport-N-Life Distributing, LLC . . . . . . . . . . . . . . . . . . .
Breach of lease; attorney trial referee; attorney’s fees; claim that trial court erred
when it failed to include in its judgment for plaintiff amount for unpaid real
estate taxes because it improperly accepted attorney trial referee’s finding that
plaintiff provided no evidence of such unpaid taxes; claim that trial court abused
its discretion in its award of attorney’s fees.
State v. Auburn W. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Harassment in second degree; stalking in second degree; whether trial court improperly determined that defendant forfeited right to self-representation on basis of
lack of competence; whether trial court abused its discretion in concluding that
defendant had mental illness or mental incapacity.
State v. Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assault in first degree; claim that state presented insufficient evidence to disprove
defendant’s theory of self-defense; credibility of witnesses.
State v. Crafter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assault in first degree; motion for judgment of acquittal; claim that evidence presented at trial was insufficient to establish that defendant intended to cause
serious physical injury to victim; claim that trial court committed plain error
by failing to provide defense of others instruction, sua sponte, to jury.
State v. Dyous . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Petition to extend psychiatric commitment of acquittee to jurisdiction of Psychiatric
Security Review Board; claim that trial court’s findings that, at time of state’s
petition, acquittee was mentally ill and dangerous to himself or others were
clearly erroneous; claim that trial court improperly granted state’s petition to
extend acquittee’s commitment.
State v. Harris . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Murder; robbery in first degree; carrying pistol without permit; whether trial court
improperly admitted uncharged misconduct evidence; unpreserved claims on
appeal; plain error doctrine; whether alleged prosecutorial impropriety deprived
defendant of his due process right to fair trial; claim that defendant was deprived
of his right to due process because materially favorable evidence was withheld.
State v. Jackson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Violation of probation; claim that evidence was insufficient to support finding that
defendant violated his probation; claim that there was insufficient evidence to
prove defendant had constructive possession of narcotics that formed basis for
his arrest; claim that two instances in which defendant failed to report to Office
of Adult Probation were de minimis and insufficient to support finding of violation of probation; reviewability of claim that trial court erred in admitting
hearsay testimony during probation revocation hearing; whether trial court
abused its discretion in admitting hearsay statements; whether trial court abused
its discretion in imposing sentence of six years of incarceration.
State v. Leniart. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Murder; capital felony; whether trial court’s improper exclusion of videotape evidence
violated defendant’s constitutional rights to confrontation and to present defense.
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State v. Magaraci . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assault in first degree; claim that state presented insufficient evidence to disprove
defendant’s theory of self-defense; credibility of witnesses; whether jury reasonably could have concluded that defendant was initial aggressor and that he had
ability to safely retreat; whether defendant waived claim that trial court improperly charged jury on self-defense.
State v. Marrero . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Home invasion; burglary in first degree; assault in second degree; whether defendant
was denied due process right to fair trial as result of prosecutorial improprieties;
claim that prosecutor used excessive leading questions during direct examination
of victim; reviewability of claim that prosecutor improperly refreshed witness’
recollection by showing witness document that was different from document he
purported to show witness; claim that prosecutor improperly commented during
closing argument about victim’s inconsistent statements as to cause of her injuries; whether trial court abused its discretion by admitting into evidence
recordings of defendant’s phone calls to incarcerated girlfriend; claim that trial
court improperly prevented defendant from exploring state’s ability to authenticate his voice on recordings; claim that trial court abused its discretion by
instructing jury on consciousness of guilt.
State Marshal Assn. of Connecticut, Inc. v. Johnson . . . . . . . . . . . . . . . . . . . . . .
Declaratory action; motion to dismiss; claim that trial court improperly determined
that plaintiff lacked associational standing; whether plaintiff established that
its members were classically or statutorily aggrieved by challenged conduct;
whether trial court abused its discretion in denying plaintiff’s motion for reargument and reconsideration.
State v. Morlo M. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assault in first degree; risk of injury to child; unlawful restraint in first degree;
whether state failed to prove that defendant caused victim serious physical injury,
and, thus, that evidence was insufficient to support conviction of assault in first
degree; whether evidence was insufficient to support conviction of risk of injury
to child, where defendant was charged under portion of risk of injury statute
(§ 53-21 (a) (1)) that required that he have general intent to perform act that
created situation that put children’s health and morals at risk of impairment;
whether evidence was sufficient to support conviction of unlawful restraint in
first degree; claim that defendant’s intent to unlawfully restrain victim was not
independent from defendant’s intent to assault victim.
State v. Robert H. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Risk of injury to child; corpus delicti or corroboration rule; claim that evidence was
insufficient to support guilty verdict on second charge of risk of injury because
common-law corpus delicti rule prevented defendant from being convicted solely
on basis of his uncorroborated confession that more than one such incident
occurred in absence of independent proof regarding second incident.
Stubbs v. ICare Management, LLC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Employment discrimination; claim that trial court erred in rendering summary
judgment for defendants; whether trial court improperly concluded that plaintiff
failed to establish prima facie case of discrimination as there was genuine
issue of material fact as to whether termination of plaintiff’s employment was
pretextual and as to whether, at time plaintiff’s employment was terminated,
plaintiff was qualified to perform essential functions of job, following reasonable
accommodation of leave of absence; whether trial court improperly rendered
summary judgment on plaintiff’s reasonable accommodation claims as there
was genuine issue of material fact as to whether plaintiff could perform essential
functions of job with accommodation of leave of absence to have and recover
from surgery.
Wells Fargo Bank, N.A. v. Melahn. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure; whether appeal from trial court’s striking of special defenses was taken
from final judgment; whether trial court relied on making, validity and enforcement test as expounded in U.S. Bank National Assn. v. Blowers (332 Conn. 656);
whether claim that plaintiff failed to send defendant timely notice of entry of
judgment of foreclosure sufficiently related to enforcement of note or mortgage.
Winakor v. Savalle. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Breach of contract; violation of Connecticut Unfair Trade Practices Act (CUTPA)
(§ 42-110a et seq.); violation of Home Improvement Act (§ 20-418 et seq.); attorney’s fees; whether trial court properly determined that defendant was liable
under CUTPA on basis of underlying violation of Home Improvement Act; claim
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that work performed by defendant was part of new home construction and, thus,
fell within statutory exception contained in § 20-419 (4); claim that definition
of home improvement included work performed on land regardless of whether
there is existing building; claim that there was no basis for plaintiff’s recovery
of attorney’s fees and costs in connection with alleged CUTPA violation, as there
was no violation of § 20-418 et seq.; whether trial court improperly rendered
judgment for plaintiff on breach of contract claim; whether trial court’s findings
were clearly erroneous.
Y. L. v. G. C. (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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AMITY PARTNERS v. WOODBRIDGE
ASSOCIATES, L.P., ET AL.
(AC 42400)
Alvord, Elgo and Devlin, Js.
Syllabus
The plaintiff sought to recover damages from the defendants W Co. and A,
for, inter alia, breach of contract in connection with a dispute arising
from a transaction in which C Co. sold a shopping plaza to M Co., and,
in return, C Co. took back certain purchase money notes from M Co.,
including an amended and restated third promissory note, which contained the terms of the sale of the plaza. The notes subsequently were
assigned to the plaintiff. Prior to the sale of the plaza, W Co., M Co.
and S Co., the sole tenant in the plaza, had entered into a restriction
agreement pursuant to which S Co. agreed to pay W Co. an annual cash
rental subsidy in exchange for its promise not to lease a nearby property
to S Co.’s competitor. Thereafter, M Co. and S Co. signed a letter agreement pursuant to which the cash rental subsidy payments under the
restriction agreement were redirected and applied to pay down the
amounts owed on the first and second purchase money notes. Subsequently, B, individually and on behalf of H Co., the general partner of
M Co., and the plaintiff, as the successor in interest to C Co., entered
into a first modification agreement pursuant to which the cash rental
subsidy payments were directed to pay off the second note prior to
paying off the first note. Both the first and second notes thereafter were
paid in full; no payments were directed toward the third note. In its
breach of contract claim, the plaintiff alleged that the defendants failed
to direct the cash rental subsidy payments to pay off the third note
pursuant to an alleged letter of direction, which purportedly provided
for those payments to be applied toward paying off the third note once
the first and second notes were paid in full. The defendants filed a
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motion for summary judgment, and the plaintiff filed a memorandum
of law in opposition thereto to which it attached the deposition testimony
of B, a signatory to all of the relevant agreements, to establish the
existence and terms of the alleged letter of direction. The plaintiff did
not submit a copy of the letter of direction. The trial court granted
the defendants’ motion for summary judgment and rendered judgment
thereon, determining, inter alia, that B’s testimony was barred by the
best evidence rule. Held that the plaintiff could not prevail on its claim
that the trial court improperly determined that the best evidence rule
barred the plaintiff’s reliance on B’s deposition testimony in support of
its opposition to the defendants’ motion for summary judgment; the
plaintiff failed to satisfy its burden, pursuant to the applicable rule (§ 103) of the Connecticut Code of Evidence, to prove that B’s testimony
was sufficient to establish the former existence, present unavailability
and contents of the letter of direction, as his testimony lacked specific
details regarding the letter’s signatories and terms and neither B nor
the plaintiff could locate a copy of the letter, and, therefore, the production of the letter at trial would not have been excused.
Argued February 18—officially released July 14, 2020
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of Stamford-Norwalk,
where Remedios Rogel, executrix of the estate of Monqidh M. Al-Sawwaf, was substituted as a defendant;
thereafter, the court, Lee, J., granted the motion for
summary judgment filed by the named defendant et al.
and rendered judgment thereon, from which the plaintiff appealed to this court. Affirmed.
Kenneth A. Votre, for the appellant (plaintiff).
Barbara M. Schellenberg, with whom were David
A. Ball and Philip C. Pires, for the appellees (named
defendant et al.).
Opinion

ALVORD, J. The plaintiff, Amity Partners, appeals
from the summary judgment rendered by the trial court
in favor of the defendants Woodbridge Associates, L.P.,
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and Monqidh M. Al-Sawwaf.1 On appeal, the plaintiff
claims that the court improperly determined that the
best evidence rule barred the plaintiff’s reliance on certain deposition testimony in support of its opposition
to the defendants’ motion for summary judgment. We
disagree with the plaintiff and, accordingly, affirm the
judgment of the trial court.
The following facts and procedural history are relevant to this appeal. In 1993, Madison Square Associates,
L.P. (Madison), and Amity Road Shopping Center, Inc.
(Amity), engaged in a transaction in which Amity sold
to Madison the Amity Plaza Shopping Center in New
Haven (plaza) and, in return, Amity took back certain
purchase money notes from Madison. Included in these
purchase money notes was the ‘‘Amended and Restated
Third Promissory Note’’ (third note), which contained the terms of the sale of the plaza. In 1998, Amity
assigned the notes to Viliam Frankel and Magdalena
Franklin, as personal representatives of the estate of
Harry Franklin, who then assigned the notes to the
plaintiff.2
Prior to the sale of the plaza, on May 13, 1992, Woodbridge Associates, L.P., Madison, and The Stop & Shop
Supermarket Company (Stop & Shop)—the sole tenant
in the plaza—had entered into a restriction agreement,
1
Al-Sawwaf was a general partner of Woodbridge Associates, L.P. He died
during the pendency of this action, and Remedios Rogel, the executrix of
his estate, was substituted as a defendant. Woodbridge Associates, Inc., was
also named as a defendant but is nonappearing. For simplicity, we refer
to those parties collectively as the defendants and individually by name
where appropriate.
2
Harry Franklin owned 100 percent of the issued stock in Amity. After
his death on March 10, 1993, his ownership interest, including the three
notes acquired from the sale of the plaza to Madison, became assets of his
estate. The plaintiff was formed to distribute assets of the Franklin estate
to family members of Harry Franklin. The plaintiff’s membership consists
of all the siblings who were to inherit shares of the notes held by Viliam
Frankel and Magdalena Franklin, as personal representatives of the estate
of Harry Franklin. Viliam Frankel was a partner of the plaintiff and was
involved in the sale of the plaza to Madison.
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under which Stop & Shop had agreed to pay to Woodbridge Associates, L.P., a cash rental subsidy of no more
than $134,000 per annum in exchange for its promise
not to lease a nearby property it owned to a competitor
of Stop & Shop. On December 21, 1993, Stop & Shop
and Madison signed a letter agreement regarding a construction loan Stop & Shop earlier had given to Madison
to renovate the plaza. The letter agreement provided for
the cash rental subsidy payments under the restriction
agreement, originally payable to Woodbridge Associates, L.P., to be redirected and applied to pay down the
amounts owed on the first purchase money note (first
note) and the second purchase money note (second
note) held by Amity and, later, held by the plaintiff as
the successor in interest to Amity.3
On May 7, 1999, Martin G. Berger, individually and
on behalf of McCann Real Equities Investment Holding
Company, along with the plaintiff, as successor in interest to Amity, entered into a first modification agreement, under which the parties agreed that the cash
rental subsidy paid by Stop & Shop would be directed
to pay down the second note prior to paying down the
first note. Both the first and second notes were paid in
full as of 2007. No payments were directed toward the
third note.
The plaintiff brought this action for, inter alia, breach
of contract against the defendants, alleging, among
other things, that the defendants failed to direct payment to pay off the third note, pursuant to an alleged
letter of direction, which purportedly provided for the
3

The record on appeal includes the deposition of Martin G. Berger, vice
president of McCann Real Equities Series 10, Inc. (McCann), a real estate
development firm which was the managing member and general partner of
Madison. McCann created Woodbridge Associates, L.P., to develop property
located near the plaza in Woodbridge. As testified to by Berger, Woodbridge
Associates, L.P., and Madison were ‘‘related entities’’ and, due to their ownership congruence, Woodbridge Associates, L.P., would receive ‘‘the benefit
of having [Madison] benefit’’ when ‘‘Stop & Shop us[ed] the funds [of the
rental subsidy payments] to retire the [first and second] notes.’’
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cash rental subsidy payments to be applied toward paying off the third note once the first and second notes
were paid in full. In the operative complaint,4 the plaintiff alleges that its breach of contract claim is supported
by the contents of the restriction agreement, the letter
agreement, and the first modification agreement.5 On
June 22, 2018, the defendants filed a motion for summary judgment. On August 17, 2018, the plaintiff filed
a memorandum of law in opposition to the defendants’
motion for summary judgment. In support of its opposition, the plaintiff attached the deposition transcript
of Berger, a former partner of Woodbridge Associates,
L.P., and signatory to the relevant documents,6 in order
to establish the existence and terms of the alleged letter
of direction. Berger testified that a letter of direction
‘‘directed Stop & Shop to apply the restriction payment
to the third note, and it was required [to do so] to [his]
recollection, by Amity . . . as a condition of accepting
the third note or the amended and restated third note.’’
The plaintiff did not submit a copy of the letter of direction.
4

The operative complaint alleged fourteen counts against the various
defendants. Count one alleged breach of contract against Woodbridge Associates, L.P., and Woodbridge Associates, Inc. Count two alleged liability of
Al-Sawwaf, the general partner of Woodbridge Associates, L.P. Count three
sought to impose liability on Al-Sawwaf by piercing the corporate veil of
Woodbridge Associates, L.P. Counts four through fourteen alleged misrepresentation, conversion, unjust enrichment, statutory theft, violations of the
Connecticut Unfair Trade Practices Act, General Statutes § 42-110a et seq.,
and civil conspiracy. The plaintiff did not oppose the defendants’ motion
for summary judgment as to counts four through fourteen and, on appeal,
does not challenge the judgment rendered on those counts.
5
As the court noted during the hearing on the defendants’ motion for
summary judgment, and as is readily apparent after our review of the relevant
documents, nowhere in the three documents is there any reference to the
third note.
6
On behalf of Madison and Woodbridge Associates, L.P., Berger signed
the restriction agreement and the letter agreement. He signed the third note
and the agreement modifying the third note on behalf of Madison, and signed
the first modification agreement individually and on behalf of McCann Real
Equities Investment Holding Company, the general partner of Madison.
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The court, Lee, J., granted the defendants’ motion
for summary judgment on October 1, 2018. In its memorandum of decision, the court stated that the ‘‘[p]laintiff
cites to no authority under which [Berger’s] testimony
would be admissible. Indeed, it is barred by the best
evidence rule as set forth in [§ 10-1 of the Connecticut
Code of Evidence], which provides, [t]o prove the content of a writing . . . the original writing . . . must
be admitted in evidence, except as otherwise provided
. . . . As the [c]ommentary to the [r]ule provides, [t]he
proponent must produce the original of a writing . . .
when attempting to prove the contents thereof, unless
production is excused. See also [C. Tait & E. Prescott]
Tait’s Handbook of Connecticut Evidence (5th Ed.
[2014]) § 10.1.2. If a document is not yet in evidence,
a witness cannot testify concerning the contents of a
document not yet in evidence. Id., § 10.1.3. Here, [the]
plaintiff is trying to prove the content of this letter of
direction. But, by failing to attach this document to its
opposition papers (or elsewhere), it has not adduced
admissible evidence in opposition to [the] defendants’
motion for summary judgment.’’ (Internal quotation
marks omitted.) The plaintiff filed a motion for reconsideration on October 22, 2018, which was denied by
the court on December 5, 2018. This appeal followed.
Before we address the plaintiff’s claim, we first set
forth the applicable standard of review of a trial court’s
ruling on a motion for summary judgment, along with
relevant legal principles. ‘‘Practice Book § [17-49] provides that summary judgment shall be rendered forthwith if the pleadings, affidavits and any other proof
submitted show that there is no genuine issue as to any
material fact and that the moving party is entitled to
judgment as a matter of law. . . . In deciding a motion
for summary judgment, the trial court must view the
evidence in the light most favorable to the nonmoving
party. . . . The party seeking summary judgment has
the burden of showing the absence of any genuine issue
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[of] material facts which, under applicable principles
of substantive law, entitle him to a judgment as a matter
of law. . . . Once the moving party has met its burden
[of production] . . . the opposing party must present
evidence that demonstrates the existence of some disputed factual issue. . . . [I]t [is] incumbent [on] the
party opposing summary judgment to establish a factual
predicate from which it can be determined, as a matter
of law, that a genuine issue of material fact exists. . . .
The presence . . . of an alleged adverse claim is not
sufficient to defeat a motion for summary judgment.
. . . Our review of the decision to grant a motion for
summary judgment is plenary. . . . We therefore must
decide whether the court’s conclusions were legally
and logically correct and find support in the record.’’
(Citations omitted; internal quotation marks omitted.)
Ferrari v. Johnson & Johnson, Inc., 190 Conn. App.
152, 156–57, 210 A.3d 115 (2019).
‘‘Practice Book § 17-45 provides in relevant part that
[a] motion for summary judgment shall be supported
by such documents as may be appropriate, including
but not limited to affidavits, certified transcripts of testimony under oath, disclosures, written admissions and
the like. . . . That section does not mandate that those
documents be attached in all cases, but we note that
[o]nly evidence that would be admissible at trial may
be used to support or oppose a motion for summary
judgment. . . . Practice Book § [17-45], although containing the phrase including but not limited to, contemplates that supporting documents to a motion for summary judgment be made under oath or be otherwise
reliable. . . . [The] rules would be meaningless if they
could be circumvented by filing [unauthenticated documents] in support of or in opposition to summary judgment.’’ (Emphasis in original; internal quotation marks
omitted.) Gianetti v. Anthem Blue Cross & Blue Shield
of Connecticut, 111 Conn. App. 68, 72–73, 957 A.2d 541
(2008), cert. denied, 290 Conn. 915, 965 A.2d 553 (2009).
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On appeal, the plaintiff claims that ‘‘[t]he testimony
of [Berger] established the existence of a document
directing the payments of the [third note] from the
Stop & Shop payment stream.’’ The plaintiff further
claims that ‘‘[t]he testimony of [Berger] is case determinative in connection with the motion for summary judgment . . . [and] . . . in and of itself, establishes a genuine issue of material fact as to whether there was a
written agreement obligating the payment of the [third
note] from the Stop & Shop payments.’’7 Accordingly,
the plaintiff argues that the court erred in determining
that Berger’s testimony would be inadmissible at trial
and that it, therefore, could not support its opposition
to the defendants’ motion for summary judgment. The
plaintiff argues that the testimony would not be barred
by the best evidence rule because ‘‘[t]he parties [agree
that] neither one had possession of the alleged document,’’ and, therefore, Berger’s testimony is admissible under an exception to the best evidence rule. In
response, the defendants argue that the testimony
would be inadmissible at trial because it would be
barred by the best evidence rule.8 We agree with the
defendants.
‘‘As defined by our Supreme Court, the best evidence
rule forces a party to produce the original writing, if it
7
The plaintiff also claims that the court erred in denying its motion for
reconsideration. Because the plaintiff does not provide any legal analysis of
this claim to support its assertion, we consider this claim to be inadequately
briefed, and, therefore, we decline to review it. ‘‘Claims are inadequately
briefed when they are merely mentioned and not briefed beyond a bare
assertion. . . . Claims are also inadequately briefed when they . . . consist
of conclusory assertions . . . with no mention of relevant authority and
minimal or no citations from the record . . . .’’ (Internal quotation marks
omitted.) Estate of Rock v. University of Connecticut, 323 Conn. 26, 33, 144
A.3d 420 (2016).
8
The defendants argue in the alternative that the court’s judgment can
be affirmed on the ground that Berger’s deposition testimony would be
inadmissible under our hearsay rules. Because we agree with the defendants
that the testimony is inadmissible under the best evidence rule, we affirm
the court’s judgment on that ground and need not consider the defendants’
alternative argument.
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is available, when the terms of that writing are material
and must be proved. . . . The best evidence rule typically applies when attempting to prove the contents of
instruments such as deeds, wills or contracts, where a
slight variation of words may mean a great difference
in rights. . . . The basic premise justifying the rule is
the central position which the written word occupies
in the law.’’ (Citations omitted; internal quotation marks
omitted.) Coelm v. Imperato, 23 Conn. App. 146, 150,
579 A.2d 573, cert. denied, 216 Conn. 823, 581 A.2d
1054 (1990).
Section 10-3 of the Connecticut Code of Evidence
provides four situations in which secondary evidence
may be introduced to establish the contents of a document. Those situations include (1) when the originals
are lost or destroyed, (2) when the originals are not
reasonably obtainable, (3) when the originals are in the
possession or control of the opponent, or (4) when the
contents relate to a collateral matter. Conn. Code Evid.
§ 10-3. ‘‘[Our] cases and the commentaries are . . . in
substantial agreement that a party must undertake a
twofold burden in order to recover on a document that
he cannot produce. Such a party must demonstrate both
(a) the former existence and the present unavailability
of the missing document, and (b) the contents of the
missing document.’’ Connecticut Bank & Trust Co. v.
Wilcox, 201 Conn. 570, 573, 518 A.2d 928 (1986); see
also Host America Corp. v. Ramsey, 107 Conn. App.
849, 855, 947 A.2d 957, cert. denied, 289 Conn. 904,
957 A.2d 870 (2008). Whether a party sufficiently has
demonstrated former existence and present unavailability is a question of fact. See Central National Bank
of New York v. Bernstein, 15 Conn. App. 90, 92, 544 A.2d
239, cert. denied, 209 Conn. 806, 548 A.2d 436 (1988).
In the present case, the plaintiff claims that the defendants failed to direct payment of the cash rental subsidy
to the third note in accordance with the terms of the
alleged letter of direction. The plaintiff, however, has
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failed to provide that letter of direction to the court
as evidence of the terms requiring such direction of
payment. The plaintiff’s counsel explained at oral argument on summary judgment and before this court that
neither he nor the plaintiff had possession of the letter
of direction, nor could the plaintiff identify any person
who knew of its whereabouts. The plaintiff accordingly
seeks to introduce secondary evidence of the letter of
direction under an exception to the best evidence rule,
claiming that neither party had possession of the document.
In support of the letter of direction’s former existence, present unavailability and contents; see Connecticut Bank & Trust Co. v. Wilcox, supra, 201 Conn. 573;
the plaintiff attached Berger’s deposition testimony as
an exhibit to its opposition to the defendants’ motion
for summary judgment. In his deposition, Berger testified that the letter of direction ‘‘directed Stop & Shop
to apply the restriction payment to the third note, and
it was required [to do so] to [his] recollection, by Amity
. . . as a condition of accepting the third note or the
amended and restated third note.’’ When asked if he
had a copy of the letter of direction in his possession,
he testified that he did not. The plaintiff did not provide
any further evidence in this regard.
The plaintiff has not satisfied its burden to establish
the grounds for admission of secondary evidence, pursuant to § 10-3 of the Connecticut Code of Evidence.
Berger’s deposition testimony fails to establish that the
document once existed. He testified during his deposition that he ‘‘remember[s] an agreement called, I think
it was entitled ‘Letter of Direction’ . . . .’’ As the trial
court found, however, he failed to identify the date of
the letter, as well as the parties to the letter. Additionally, in clarifying what he remembered about the letter
of direction, he said: ‘‘I may be remembering incorrectly, but I don’t think so,’’ and, as the trial court noted,
he admitted: ‘‘I could possibly be wrong.’’ In accordance
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with Connecticut Bank & Trust Co. v. Wilcox, supra,
201 Conn. 573, it was the plaintiff’s burden to prove
that the secondary evidence presented to the court was
sufficient to establish the former existence, present
unavailability and contents of the letter of direction.
Because Berger’s testimony lacks specific details regarding the document’s signatories and terms, and because
neither Berger nor the plaintiff could locate a copy of
the letter of direction, we conclude that the plaintiff
has not met this burden and that the production of the
letter of direction, at trial, would not be excused.
Accordingly, the court did not err when it declined to
consider Berger’s testimony in ruling on the defendants’
motion for summary judgment, as his testimony is
barred by the best evidence rule.
The judgment is affirmed.
In this opinion the other judges concurred.

D. S. v. R. S.*
(AC 43109)
Bright, Devlin and Harper, Js.
Syllabus
The defendant appealed to this court from the judgment of the trial court
granting the application for relief from abuse filed by his daughter, the
plaintiff, and issuing a domestic violence restraining order against him.
The trial court granted the plaintiff’s ex parte application for relief from
abuse on behalf of herself, her minor child and her mother, and issued
a restraining order against the defendant that required him, inter alia,
not to harass, follow, interfere with or stalk the plaintiff or her minor
child. The court thereafter conducted a hearing on whether to extend
* In accordance with our policy of protecting the privacy interests of the
victims of family violence, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2018); we decline to identify any party protected or sought to be protected
under a protective order or a restraining order that was issued or applied
for, or others through whom that party’s identity may be ascertained.
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the ex parte order, at which the plaintiff testified that the defendant’s
actions were affecting the child’s behavior and schoolwork, and that
the child did not want to be around the defendant and was afraid that
the defendant was following him. The defendant testified that he went
to the area across the street from the child’s school bus stop two to
three times a week and waved and said hello to the child. The court
rendered judgment denying the continuation of the ex parte order as it
pertained to the plaintiff and continuing it as to the child. In continuing
the ex parte order as to the child, the court stated that, rather than
using the dictionary definition of stalking, it would use the statutory
(§ 53a-181d) definition set forth in the crime of stalking in the second
degree, which defined stalking as to follow, lie in wait for, observe,
surveil, communicate with or to send unwanted gifts to a person that
results in emotional distress. On appeal, the plaintiff claimed that the
trial court used the wrong definition of stalking and that it should have
used the definition of stalking in Princess Q. H. v. Robert H. (150 Conn.
App. 105), and erroneously relied on testimony that the plaintiff gave
on behalf of the child. Held:
1. The trial court did not err in issuing the domestic violence restraining order
against the defendant: although the court’s reference to the definition
in § 53a-181d was incorrect, that narrower definition was not inconsistent with the common understanding of stalking relied on in Princess
Q. H., in which the court articulated a broader standard of stalking in
the civil protection order context than in the criminal context, and
evidence establishing that the defendant’s conduct met the criminal
standard was more than sufficient to satisfy the civil standard; moreover,
the court credited the plaintiff’s testimony that the defendant surveilled
her and the child and surreptitiously attempted to gather information
about the child from the plaintiff and her mother, and the court credited
the testimony of the plaintiff and her landlord that the defendant stood
across the street from the bus stop to see and to attempt to interact
with the child, who did not want the same with the defendant.
2. The defendant’s claim that the trial court erroneously relied on testimony
that the plaintiff gave on behalf of the child was unreviewable, the
defendant having failed to properly preserve his objection at the hearing:
although the defendant objected to the plaintiff’s testimony about the
child’s fears, the court overruled the objection, which was not stated
precisely, and the defendant made no further objections specific to that
claim after he declined the court’s invitation to have the child testify;
moreover, as there was substantial evidence before the court that established that the child feared the defendant, any error in the court’s having
overruled the defendant’s objection to such testimony was harmless.
Argued March 12—officially released July 14, 2020
Procedural History

Application for relief from abuse, brought to the
Superior Court in the judicial district of Danbury, where
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the court, Hon. Sidney Axelrod, judge trial referee,
granted the application in part and issued a restraining
order, from which the defendant appealed to this
court. Affirmed.
Norman J. Voog, for the appellant (defendant).
Opinion

HARPER, J. The defendant, R. S., appeals from the
judgment of the trial court granting the application of
the self-represented plaintiff, D. S., for relief from abuse
and issuing a domestic violence restraining order pursuant to General Statutes § 46b-15.1 On appeal, the defendant claims that the court incorrectly based its decision
on (1) the wrong definition of stalking and (2) testimony
of the plaintiff given on behalf of her minor child (child).
We affirm the judgment of the trial court.2
The record reveals the following relevant facts and
procedural history. On May 29, 2019, the plaintiff filed
an ex parte application for relief from abuse against
the defendant, pursuant to § 46b-15, on behalf of herself,
her child, and her mother. The defendant is the plaintiff’s father and the former husband of the plaintiff’s
mother. In her application, the plaintiff averred under
oath that the defendant engaged in threatening behavior, stalking, and harassment. Specifically, she alleged
that the defendant had continued to try to make contact
with the child (1) by showing up at the child’s school
bus stop, school, summer camp, and Cub Scout meetings, and by watching him from a distance, (2) by trespassing onto the plaintiff’s property, and (3) by using
1
General Statutes § 46b-15 provides in relevant part: ‘‘Any family or household member . . . who has been subjected to a continuous threat of present
physical pain or physical injury, stalking or a pattern of threatening . . .
by another family or household member may make an application to the
Superior Court for relief under this section. . . .’’
2
The plaintiff did not file a brief in this appeal. We, therefore, decide the
appeal on the basis of the defendant’s brief and the record. See Murphy v.
Murphy, 181 Conn. App. 716, 721 n.6, 188 A.3d 144 (2018).
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3

the ‘‘Find My iPhone’’ application on the child’s iPad
in order to locate the plaintiff’s new home. The plaintiff
further alleged that the child is afraid of the defendant
and, more specifically, afraid that the defendant will
try to take him away from the plaintiff. According to
the plaintiff, the child gets ‘‘extremely upset’’ whenever
the defendant arrives at the bus stop, school, and other
events, and the child wants no further contact with the
defendant. Additionally, the plaintiff alleged that the
defendant sent harassing text messages to the plaintiff’s
mother and sent threatening letters, e-mails, and text
messages to the plaintiff.
On May 29, 2019, the court issued an ex parte restraining order that the defendant, among other things, not
harass, follow, interfere with, or stalk the plaintiff and
her child. The court further ordered that the defendant
stay away from the plaintiff’s home, that he stay 100
yards away from the plaintiff and her child, and that
he stay 100 yards away from the child’s bus stop. The
court set a hearing date of June 7, 2019, in order to
determine whether to extend the order.
At the hearing, both the defendant and the self-represented plaintiff appeared, testified, and submitted evidence on the issue of the plaintiff’s application for relief
from abuse. During the hearing, the plaintiff’s testimony, in large part, mirrored the statements she had
made in her application. More specifically, she testified
that the child did not want the defendant at his bus
stop; the child was always looking over his shoulder,
afraid that the defendant was following him; the defendant appeared at the child’s new bus stop, despite not
3

‘‘Find My iPhone’’ is a preinstalled smart phone application that utilizes
cell phone tower and satellite technology to track the location of a particular
iPhone when that phone is powered on. See A. A. C. v. Miller-Pomlee, 296
Or. App. 816, 820 n.2, 440 P.3d 106 (2019); see also Jones v. United States,
168 A.3d 703, 735 (D.C. App. 2017) (Thompson, J., dissenting) (‘‘case law
is replete with references to iPhone owners . . . locating . . . iPhones by
using the Find My iPhone app’’).
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having been told previously about the new bus stop
location; the child, once at the bus stop, was afraid to
exit the car until the bus arrived; the child has told
the plaintiff that he does not want to be around the
defendant; the defendant showed up uninvited to the
child’s Cub Scout meeting and was asked to leave
because his presence upset the child; the defendant’s
actions are affecting the child’s behavior and schoolwork; and the defendant, despite the plaintiff’s instructions to cease and desist, continued to stand near the
bus stop to wave at and speak to the child. The plaintiff
also testified that one of her child’s friends, during a
sleepover at her house, told her that her child was afraid
that the defendant was going to take him away and was
crying about it. She further testified that her mother
told her that, when the plaintiff was not at home, her
child would close the shades because he was afraid
that the defendant would show up at the house. The
plaintiff also testified that since the issuance of the
restraining order, the child is the calmest he has ever
been but that he still closes the window shades.
The defendant also testified at the hearing. Specifically, he admitted to going to the area across the street
from the bus stop, with balloons, two to three times
per week. According to the defendant, he waves and
says ‘‘hello’’ as the child enters and exits the bus. The
defendant further testified that he stands out in the
open as he waits for and waves at the child, and sometimes parks his car and stands on the property of a
neighbor, with the neighbor’s permission.
Gail Howard, the plaintiff’s landlord, also testified
at the hearing. According to Howard, the defendant
waits at the bottom of the driveway for the child to get
off the bus. She further testified that when the child
sees the defendant, the child does not smile and he
‘‘behav[es] in a tense fashion.’’ Howard also testified
that she has seen the child ‘‘rush away from the defendant.’’
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The plaintiff also entered into evidence several exhibits, including a series of text messages from the defendant to the plaintiff’s mother, exhibit 1, and a report
she filed with the Redding Police Department, exhibit
4. The text messages show the defendant’s efforts to
gain information surreptitiously from the plaintiff’s
mother about the child’s travels to school. Additionally,
the text messages show that the defendant gave the
plaintiff’s mother $1400 for that information. The report
filed by the plaintiff sets forth that the child does not
want to see the defendant, that the child refuses to
acknowledge the defendant, and that the defendant’s
conduct ‘‘ha[s] become emotionally draining and damaging to my child.’’
At the conclusion of the evidence, the court bifurcated final arguments and its decision regarding the
extension of the restraining order into two parts: the
application of the order as it applied to the plaintiff,
and the order as it applied to the child. After the court
heard argument with regard to the restraining order as
it applied to the plaintiff, the court denied the continuation of the order as it applied to her. Prior to hearing
argument about the restraining order as it applied to
the child, the court stated that it was not using the
dictionary definition of stalking but, rather, the statutory definition set forth in General Statutes § 53a181d, which defines the crime of stalking in the second
degree.4 Specifically, the court stated that stalking
4

General Statutes § 53a-181d provides in relevant part: ‘‘(a) For the purposes of this section, ‘course of conduct’ means two or more acts, including,
but not limited to, acts in which a person directly, indirectly or through a
third party, by any action, method, device or means, including, but not
limited to, electronic or social media, (1) follows, lies in wait for, monitors,
observes, surveils, threatens, harasses, communicates with or sends
unwanted gifts to, a person, or (2) interferes with a person’s property, and
‘emotional distress’ means significant mental or psychological suffering or
distress that may or may not require medical or other professional treatment
or counseling.
‘‘(b) A person is guilty of stalking in the second degree when:
‘‘(1) Such person knowingly engages in a course of conduct directed at
a specific person that would cause a reasonable person to (A) fear for such
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means ‘‘follows, lies in wait for, observes, surveils, communicates with or sends unwanted gifts to a person
that results in suffering emotional distress.’’
The court then heard argument with regard to the
restraining order as it applied to the child. At the conclusion of oral argument, the court stated: ‘‘I’m continuing the order insofar as it relates to the minor child on
the grounds that there’s been stalking as a result of the
course of conduct by the defendant in which two or
more times he has laid in wait for, observed or surveilled, or sent unwanted gifts, and [that] has resulted
in emotional distress to the child. . . . [O]ne, [the
defendant is] to stay 100 yards away from the bus stop
of the minor child; two, he’s to stay 100 yards away
from the minor child; three, he’s not to stalk the minor
child.’’ This appeal followed. Additional facts will be
set forth as necessary.
I
The defendant claims that the trial court erred when
it issued a domestic violence restraining order pursuant
to the definition of stalking provided in § 53a-181d and
not the definition provided by this court in Princess Q.
H. v. Robert H., 150 Conn. App. 105, 115, 89 A.3d 896
(2014). We agree that the court relied on the statutory
definition of stalking rather than the common meaning
of the word; however, following our careful review of
the record, we cannot conclude that the court erred in
concluding that the defendant engaged in stalking as
to the child.
We first set forth the well settled standard of review
in family matters, along with other relevant legal principles. ‘‘An appellate court will not disturb a trial court’s
orders in domestic relations cases unless the court has
abused its discretion or it is found that it could not
person’s physical safety or the physical safety of a third person, or (B) suffer
emotional distress . . . .’’
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reasonably conclude as it did, based on the facts presented. . . . In determining whether a trial court has
abused its broad discretion in domestic relations matters, we allow every reasonable presumption in favor
of the correctness of its action. . . . Appellate review
of a trial court’s findings of fact is governed by the
clearly erroneous standard of review. . . . A finding
of fact is clearly erroneous when there is no evidence
in the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm conviction that a mistake has been committed. . . . Our deferential standard of review, however, does not extend
to the court’s interpretation of and application of the
law to the facts. It is axiomatic that a matter of law is
entitled to plenary review on appeal.’’ (Citation omitted;
internal quotation marks omitted.) Id., 111–12.
Additionally, as we often have noted, ‘‘[w]e do not
retry the facts or evaluate the credibility of witnesses.’’
(Internal quotation marks omitted.) Margarita O. v.
Fernando I., 189 Conn. App. 448, 463, 207 A.3d 548,
cert. denied, 331 Conn. 930, 207 A.3d 1051, cert. denied,
U.S.
, 140 S. Ct. 72, 205 L. Ed. 2d 130 (2019).
Rather, ‘‘[i]n pursuit of its fact-finding function, [i]t is
within the province of the trial court . . . to weigh the
evidence presented and determine the credibility and
effect to be given the evidence. . . . Credibility must
be assessed . . . not by reading the cold printed
record, but by observing firsthand the witness’ conduct,
demeanor and attitude. . . . An appellate court must
defer to the trier of fact’s assessment of credibility
because [i]t is the [fact finder] . . . [who has] an opportunity to observe the demeanor of the witnesses and
the parties; thus [the fact finder] is best able to judge
the credibility of the witnesses and to draw necessary
inferences therefrom.’’ (Internal quotation marks omitted.) Kathrynne S. v. Swetz, 191 Conn. App. 850, 857,
216 A.3d 858 (2019).
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Furthermore, given the nature of this appeal, it is
important to underscore that ‘‘[w]e have long held that
this court may affirm a trial court’s proper decision,
although it may have been founded on a wrong reason.’’ (Internal quotation marks omitted.) Geremia v.
Geremia, 159 Conn. App. 751, 779, 125 A.3d 549 (2015);
see also Flagg Energy Development Corp. v. General
Motors Corp., 244 Conn. 126, 151, 709 A.2d 1075 (1998)
(appellate court not required to reverse trial court ruling that reached correct result but for wrong reason),
overruled in part on other grounds by Ulbrich v. Groth,
310 Conn. 375, 412 n.32, 78 A.3d 76 (2013).
Stalking is not defined in § 46b-15. In Princess Q.
H. v. Robert H., supra, 150 Conn. App. 105, this court
analyzed § 46b-15 (a). This court reasoned: ‘‘The legislature did not provide a definition of stalking as that word
is used in § 46b-15 (a). Although it could have done so,
it did not incorporate by reference the definitions of
stalking that are contained in the Penal Code, specifically, § 53a-181d . . . .’’ (Footnotes omitted; internal
quotation marks omitted.) Id., 114–15. This court further
stated that ‘‘[w]e interpret the statute in accordance
with these commonly accepted definitions, satisfied
that the plain meaning of the statute does not yield an
unworkable or absurd result. We reject . . . reliance
on the narrower definitions of stalking codified in our
Penal Code. In so doing, we are mindful that our legislature reasonably may have chosen to rely on a narrower
definition of stalking in delineating criminal liability,
while deciding that a broader definition of stalking was
appropriate in the dissimilar context of affording immediate relief to victims under § 46b-15.’’ Id., 115. As a
result, this court looked to and provided the commonly
approved usage of the word and defined stalking as
follows: ‘‘[T]he act or an instance of following another
by stealth. . . . The offense of following or loitering
near another, often surreptitiously, to annoy or harass
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that person or to commit a further crime such as assault
or battery. Black’s Law Dictionary (9th Ed. 2009). To
loiter means to remain in an area for no obvious reason. Merriam-Webster’s Collegiate Dictionary (11th Ed.
2011).’’ (Internal quotation marks omitted.) Princess Q.
H. v. Robert H., supra, 115.
Employing the aforementioned legal principles along
with the definition of stalking as it is commonly defined
and applied, this court held, in Princess Q. H., that the
trial court did not abuse its discretion when it concluded
‘‘that the defendant’s conduct in driving past [the plaintiff’s] home, turning around, and immediately driving
past [the plaintiff’s] home a second time constituted an
act of stalking.’’ Id., 116. With Princess Q. H. and our
standard of review in mind, we now turn to the defendant’s claim.
At the § 46b-15 hearing in the present case, the court
stated that it would use the definition of stalking set
forth in § 53a-181d. In its oral decision, the court found,
consistent with the plaintiff’s testimony, that the defendant ‘‘two or more times . . . has laid in wait for,
observed or surveilled, or sent unwanted gifts, and
[that] has resulted in emotional distress to the child.’’
Consistent with this court’s decision in Princess Q.
H., we note that the trial court’s reference to the statutory definition of stalking was incorrect. The narrower
statutory definition set forth in § 53a-181d, however, is
not inconsistent with the common understanding of
stalking relied on by this court in Princess Q. H. We
further note that, in Princess Q. H., this court intentionally articulated a broader standard of stalking in the
civil protection order context than the one employed
in the criminal context. See Princess Q. H. v. Robert
H., supra, 150 Conn. App. 115. Accordingly, evidence
establishing that the defendant’s conduct met the criminal standard of stalking is more than sufficient to satisfy
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the civil standard. In other words, in proving the requisite elements of the criminal definition, the elements
of the civil definition necessarily are satisfied.
It is clear from the record that the court credited the
plaintiff’s testimony that the defendant had surveilled
her and her child, perhaps surreptitiously, in order to
ascertain the location of the plaintiff’s new home and
the child’s new bus stop, despite the plaintiff’s having
told the defendant to leave the child alone. The court
also credited the testimony of the plaintiff and Howard
that the defendant stood across the street from the bus
stop, two to three times a week, in order to see and
attempt to interact with the child, who did not want
the same with the defendant. The evidence also shows
the defendant’s surreptitious attempts to gather information from the plaintiff’s mother about the child’s
travels to school. We see little difference between the
defendant’s actions of surveilling the child from near
the plaintiff’s home and the defendant’s actions in
Princess Q. H. of repeatedly driving past the plaintiff’s
home. Consequently, we conclude that the defendant’s
actions, as specifically found by the trial court, constituted stalking as that term is commonly defined and
applied.
In light of the foregoing, including the court’s findings
and the breadth afforded the definition of stalking
espoused in Princess Q. H., we cannot conclude that
the court erred when it continued the restraining order
against the defendant as it pertains to the child.
II
The defendant also claims that the court erroneously
based its decision on testimony that the plaintiff gave
on behalf of the child. The defendant’s claim is evidentiary in nature and, because he did not properly preserve
his objection at the hearing, we decline to review it.
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Furthermore, in light of the other evidence submitted
to the trial court, without objection, the court’s admission of the limited testimony to which the plaintiff did
object, even if in error, was harmless.
Our Supreme Court has held that ‘‘[o]ur rules of practice make it clear that when an objection to evidence
is made, a succinct statement of the grounds forming
the basis for the objection must be made in such form
as counsel desires it to be preserved and included in
the record. . . . This court reviews rulings solely on
the ground on which the party’s objection is based.
. . . In objecting to evidence, counsel must properly
articulate the basis of the objection so as to apprise
the trial court of the precise nature of the objection
and its real purpose, in order to form an adequate basis
for a reviewable ruling. . . . The purpose of such a
requirement is apparent since we have consistently
stated that we will not consider . . . evidentiary rulings . . . where no claim of error was preserved for
review on appeal by proper objection and exception.
. . . Moreover, once the authority and the ground for
an objection is stated, our review of the trial court’s
ruling is limited to the ground asserted.’’ (Citations
omitted; emphasis added; internal quotation marks
omitted.) State v. Braman, 191 Conn. 670, 684–85, 469
A.2d 760 (1983).
Additionally, if there were an erroneous evidentiary
ruling, ‘‘[b]efore a party is entitled to a new trial . . .
he or she has the burden of demonstrating that the
error was harmful. . . . The harmless error standard
in a civil case is whether the improper ruling would
likely affect the result.’’ (Internal quotation marks omitted.) Iino v. Spalter, 192 Conn. App. 421, 431, 218 A.3d
152 (2019).
The following additional facts are relevant to our
review. Early in the plaintiff’s testimony, while testifying that her child fears that the defendant will take
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him away, the defendant’s counsel objected, stating,
‘‘how does she know—if the son has fears; doesn’t the
son have to say he has some type of fear?’’ Counsel
further argued that the defendant did not ‘‘want his
grandson to be quoted without any way of verifying
it.’’ Following the objection, the court stated that if the
defendant wanted the child brought to court to testify, the court would arrange to do so. The defendant
declined the court’s invitation. The court then overruled
the defendant’s objection. The plaintiff resumed her
testimony without any further objections by the defendant specific to this claim, during direct examination
and cross-examination. Consequently, as previously
noted, the plaintiff testified, without objection, that her
child told her that he did not want the defendant at his
bus stop, that her mother told her that the child closed
the shades because he is afraid of the defendant, that
the child’s friend told the plaintiff that her child was
afraid that the defendant would take him away, that
the child was upset that the defendant showed up at
his Cub Scout meeting, and that the defendant’s actions
were affecting the child’s schoolwork and behavior.
The defendant also did not object to the admission
of exhibit 4, in which the plaintiff also described the
negative effects that the defendant’s conduct was having on the child. Additionally, the defendant did not
object to Howard’s testimony regarding the child’s
efforts to avoid interacting with the defendant at the
bus stop. Furthermore, during oral argument before
this court, the defendant’s counsel conceded that he
did not object to the plaintiff’s testimony beyond his
initial objection.
The defendant’s objection, and subsequent argument
in support of that objection, is not a model of clarity—
he did not state the precise nature of his objection.
Although, in support of this claim, the defendant’s
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appellate brief sets forth several arguments sounding
in hearsay, the defendant did not object to the testimony
of the plaintiff on hearsay grounds and, therefore,
makes this argument for the first time on appeal. The
question of whether the limited testimony of the plaintiff to which the defendant objected constituted hearsay
is not a matter properly before this court because ‘‘to
review [a] defendant’s [hearsay] claim, which has been
articulated for the first time on appeal and not before
the trial court, would result in a trial by ambuscade of
the trial judge. . . . We . . . do not address the merits
of [such a claim].’’ (Citation omitted; internal quotation
marks omitted.) State v. Braman, supra, 191 Conn. 685.
Furthermore, as noted, the court had before it substantial evidence, to which the defendant did not object,
that separately established that the child fears the
defendant. Thus, even if the court erred in overruling
the defendant’s objection to the plaintiff’s testimony
that her child told her that he fears the defendant, any
such error was harmless. See Iino v. Spalter, supra,
192 Conn. App. 438–44 (any error in admitting testimony
was harmless where defendant did not object to similar testimony).
Accordingly, because the defendant did not state the
specific reason for his objection to the plaintiff’s testimony, we conclude that his claim is unpreserved and,
thus, unreviewable. We further conclude that any error
was harmless.
The judgment is affirmed.
In this opinion the other judges concurred.
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JOHN P. MENDES v. ADMINISTRATOR,
UNEMPLOYMENT COMPENSATION
ACT ET AL.
(AC 42442)
Alvord, Elgo and Bright, Js.
Syllabus
The defendant administrator of the Unemployment Compensation Act
appealed to this court from the judgment of the Superior Court sustaining
the plaintiff’s appeal from the decision of the Board of Review of the
Employment Security Appeals Division, which affirmed the determination by an appeals referee that the plaintiff was not entitled to certain
unemployment benefits. The plaintiff, who had been employed by A
Co., had been found eligible for unemployment benefits by the administrator. A Co. appealed from that decision, and the appeals referee,
following a hearing, reversed the decision of the administrator to award
benefits to the plaintiff. The plaintiff, who did not attend the hearing
before the appeals referee, thereafter filed a motion to open the referee’s
decision, arguing that he had not received notice of the hearing. The
referee denied the plaintiff’s motion on the ground that he had not
established good cause for his failure to participate in the hearing,
finding that, the notice had been properly mailed to the plaintiff at his
usual address where he had received all other notices, the notice had
not been returned as undeliverable, and the plaintiff had admitted that
he may have inadvertently discarded the notice. The board subsequently
affirmed the decision of the referee, concluding that the evidence supported the referee’s findings and conclusion. Thereafter, the plaintiff
appealed to the Superior Court, which found that there was no evidence
that the defendant had properly mailed notice of the hearing before the
appeals referee and remanded the case for a de novo appeal hearing
before the referee. Held that the Superior Court exceeded its scope of
authority by assessing the factual findings of the referee, as adopted by
the board, and determining that because there was no evidence to
support the referee’s findings, the board had acted unreasonably, illegally, or in abuse of its discretion by denying the plaintiff’s motion to
open; in an appeal from the decision of the board, the trial court is
bound by the board’s factual findings and, therefore, it was improper
for the trial court to review the subordinate findings of the referee,
which had been adopted by the board, in the absence of the plaintiff’s
filing a motion to correct pursuant to the applicable rule of practice
(§ 22-4); moreover, the evidence supported the referee’s factual findings
that notice had been properly mailed to the plaintiff at his address of
record and received by the plaintiff and, therefore, the board acted
properly in accepting those findings and affirming the referee’s decision.
Submitted on briefs April 15—officially released July 14, 2020
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Procedural History

Appeal from the decision of the Board of Review of
the Employment Security Appeals Division affirming
the decision by an appeals referee that the plaintiff was
not entitled to certain unemployment compensation
benefits, brought to the Superior Court in the judicial
district of New Haven and tried to the court, Hon. Jon
C. Blue, judge trial referee; judgment sustaining the
appeal and remanding the case for further proceedings,
from which the named defendant appealed to this court.
Reversed; judgment directed.
Krista D. O’Brien and Philip M. Schulz, assistant
attorneys general, and William Tong, attorney general,
filed a brief for the appellant (named defendant).
John P. Mendes, self-represented, filed a brief as the
appellee (plaintiff).
Opinion

BRIGHT, J. The defendant Administrator of the Unemployment Compensation Act (administrator)1 appeals
from the judgment of the Superior Court sustaining
the appeal of the plaintiff, John P. Mendes, from the
decision of the Board of Review of the Employment
Security Appeals Division (board), which had dismissed
the plaintiff’s appeal from the decision of the referee
at the Employment Security Appeals Division (referee).
In short, the Superior Court concluded that the board
had no evidence that the defendant had mailed notice
to the plaintiff of a January 16, 2018 appeal hearing
before the referee, and that the plaintiff, therefore, was
entitled to a de novo hearing before the referee. On
appeal, the defendant claims this was error. We agree
and, accordingly, reverse the judgment of the Superior Court.
1
Also named as defendants in the Superior Court were the Board of
Review of the Employment Security Appeals Division and A & E Glass, the
former employer of the plaintiff.
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The following facts and procedural history are relevant to our resolution of the defendant’s appeal. The
defendant determined that the plaintiff was eligible for
unemployment benefits effective October 22, 2017, and,
on November 7, 2017, notified the plaintiff’s former
employer, A & E Glass (employer), of its chargeability.
Two days later, the employer appealed to the referee
from the defendant’s decision. On January 16, 2018, the
referee conducted a hearing, at which the employer
appeared but the plaintiff did not. On January 17, 2018,
the referee reversed the defendant’s decision to award
benefits to the plaintiff, and, on February 6, 2018, the
plaintiff timely filed a motion to open the referee’s decision on the ground that he had not received notice of
the January 16, 2018 hearing.
On February 16, 2018, the referee conditionally
granted the motion to open and, on May 14, 2018, she
held a hearing on the issue of notice, in which both the
employer and the plaintiff participated. In a May 29,
2018 decision, the referee found that staff at the appeals
division of the defendant, on January 3, 2018, properly
had mailed the January 16, 2018 hearing notice to the
plaintiff at his usual address where he had received all
other notices, and that the notice had not been returned
as undeliverable. She further found that that the plaintiff, on the basis of his own admission, may have discarded that notice, inadvertently. She found that the
plaintiff’s receipt of all other notices that had been
mailed to the same address as the notice in question,
and the plaintiff’s admission that he inadvertently may
have discarded the notice in question, ‘‘belie the [plaintiff’s] claim of nonreceipt.’’ Consequently, she found
that the plaintiff had failed to establish good cause for
opening her decision and granting a rehearing, and she,
therefore, denied the plaintiff’s motion to open and
reinstated her January 17, 2018 decision. On June 15,
2018, the plaintiff timely filed an appeal to the board
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on the ground that he ‘‘disagree[d] with the referee’s
decision because [he] was not aware of [his] original
hearing date of January 16, 2018.’’ On July 20, 2018, the
board affirmed the decision of the referee, concluding
that the evidence supported the referee’s findings and
conclusion. On August 20, 2018, the plaintiff appealed
to the Superior Court. The plaintiff did not file a motion
to correct the board’s findings pursuant to Practice
Book § 22-4.2
In a December 20, 2018 memorandum of decision,
the court, relying on the mailbox rule,3 reasoned that
the failure of the plaintiff to file a motion to correct
the board’s findings was not fatal to his claim because
the board had acted unreasonably, arbitrarily, illegally
or in abuse of its discretion when it affirmed the decision of the referee because there was no evidence that
the defendant properly had mailed notice of the referee’s January 16, 2018 hearing to the plaintiff at his
address of record. The court held, in relevant part, that
the ‘‘evidentiary basis for the referee’s finding nowhere
appears. The only parties appearing at the hearing to
address the issues raised by the [plaintiff’s] motion were
[the plaintiff] and his employer. . . . Neither of those
parties could possibly have had any knowledge of the
2
Practice Book § 22-4 provides: ‘‘If the appellant desires to have the finding
of the board corrected, he or she must, within two weeks after the record
has been filed in the Superior Court, unless the time is extended for cause
by the board, file with the board a motion for the correction of the finding
and with it such portions of the evidence as he or she deems relevant and
material to the corrections asked for, certified by the stenographer who
took it; but if the appellant claims that substantially all the evidence is
relevant and material to the corrections sought, he or she may file all of it,
so certified, indicating in the motion so far as possible the portion applicable
to each correction sought. The board shall forthwith upon the filing of the
motion and of the transcript of the evidence, give notice to the adverse
party or parties.’’
3
Under the mailbox rule, ‘‘a properly stamped and addressed letter that
is placed into a mailbox or handed over to the United States Postal Service
raises a rebuttable presumption that it will be received.’’ Echavarria v.
National Grange Mutual Ins. Co., 275 Conn. 408, 418, 880 A.2d 882 (2005).
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circumstances of mailing of the notice by the Middletown Appeals Division office staff.’’ (Citation omitted.)
The court also explained: ‘‘The lack of an evidentiary
basis for the findings . . . is alone dispositive of the
present appeal. . . . The record in this case reveals no
evidence for the finding of notice in question.’’ (Citation
omitted; emphasis omitted.) Accordingly, the court
reversed the decision of the board, and remanded the
case for a de novo appeal hearing before the referee.
This appeal followed. Facts and additional procedural
history will be set forth as necessary.
We first set forth the general principles regarding an
appeal involving unemployment compensation. ‘‘In the
processing of unemployment compensation claims
. . . the administrator, the referee and the [board]
decide the facts and then apply the appropriate law.
. . . [The administrator] is charged with the initial
responsibility of determining whether claimants are
entitled to unemployment benefits. . . . This initial
determination becomes final unless the claimant or the
employer files an appeal within twenty-one days after
notification of the determination is mailed. . . .
Appeals are taken to the employment security appeals
division which consists of a referee section and the
board of review. . . . The first stage of claims review
lies with a referee who hears the claim de novo. The
referee’s function in conducting this hearing is to make
inquiry in such manner, through oral testimony or written and printed records, as is best calculated to ascertain the substantial rights of the parties and carry out
justly the provisions . . . of the law. . . . This decision is appealable to the board . . . . Such appeals
are heard on the record of the hearing before the referee
although the board may take additional evidence or
testimony if justice so requires. . . . Any party, including the administrator, may thereafter continue the
appellate process by appealing to the Superior Court
and, ultimately, to [the Appellate and Supreme Courts]
. . . .
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‘‘The standard of review for judicial review of this
type of case is well established. In appeals under . . .
[General Statutes] § 31-249b, the Superior Court does
not retry the facts or hear evidence but rather sits as
an appellate court to review only the record certified
and filed by the board of review. . . . The court is
bound by the findings of subordinate facts and reasonable factual conclusions made by the appeals referee
where, as here, the board . . . adopted the findings
and affirmed the decision of the referee. . . . Judicial
review of the conclusions of law reached administratively is also limited. The court’s ultimate duty is only
to decide whether, in light of the evidence, the board
. . . has acted unreasonably, arbitrarily, illegally, or in
abuse of its discretion. . . . Nonetheless, issues of law
afford a reviewing court a broader standard of review
when compared to a challenge to the factual findings
of the referee.’’ (Citations omitted; internal quotation
marks omitted.) Seward v. Administrator, Unemployment Compensation Act, 191 Conn. App. 578, 584–85,
215 A.3d 202 (2019); see also General Statutes § 31-222
et seq. A plaintiff’s ‘‘failure to file a timely motion for
correction of the board’s findings in accordance with
[Practice Book] § 22-4 prevents further review of those
facts found by the board.’’ JSF Promotions, Inc. v.
Administrator, Unemployment Compensation Act,
265 Conn. 413, 422, 828 A.2d 609 (2003).
In this appeal, the defendant claims that the Superior
Court ‘‘clearly exceeded its authority when it disregarded the [board’s] factual findings, credibility determinations, and conclusions of law that the plaintiff
failed to demonstrate good cause for his failure to attend
the referee’s hearing because the . . . court found
inadequate notice, and ordered another de novo hearing on the merits.’’ (Emphasis in original.) He argues:
‘‘[I]n light of all the evidence, and in the absence of a
motion to correct, the . . . court rejected the board’s
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conclusion that the plaintiff received the hearing notice
because the . . . court determined that ‘this case
reveals no evidence for the finding of notice in question’
. . . . [The court] . . . failed to afford the proper deference to the board with respect to determining
whether . . . a claimant received notice of [a] . . .
hearing.’’ (Emphasis in original.) We agree.
The following facts, as revealed by the record or as
found by the referee and adopted by the board, assist
with our review. After the defendant found the plaintiff
eligible for benefits, the employer appealed to the referee. In the file maintained by the defendant, there is a
document entitled ‘‘notice of hearing before a referee.’’
That document provides that, on January 3, 2018, it was
mailed to the plaintiff at his address of record, the
employer, and the president of the employer, notifying
them that there was an appeal hearing scheduled for
Tuesday, January 16, 2018, at 11 a.m., in Middletown.
The defendant attended that January 16, 2018 hearing,
but the plaintiff did not attend. The referee, thereafter,
rendered a decision in which she reversed the defendant’s decision to award benefits to the plaintiff.4 After
4
Section 31-237g-26 of the Regulations of Connecticut State Agencies
provides in relevant part: ‘‘(c) If the appealing party appears at a scheduled
hearing, but any non-appealing party fails to appear, the Referee shall proceed with the hearing and take the testimony, evidence, and argument put
forward by those present, consider the documentary record established by
the Administrator and thereafter issue a decision on the merits of the appeal
provided that the Referee may reschedule the hearing if the Referee determines that good cause exists for doing so. . . .
‘‘(g) For purposes of this section, good cause shall include such factors
listed in Section 31-237g-15 (b) of these regulations as may be relevant to
a party’s failure to appear.’’
Section 31-237g-15 (b) of the Regulations of Connecticut State Agencies
provides in relevant part: ‘‘[T]he Referee shall consider all relevant factors,
including but not limited to:
‘‘(i) The extent to which the party has demonstrated diligence in its
previous dealings with Administrator and the Employment Security
Appeals Division;
‘‘(ii) Whether the party was represented;
‘‘(iii) The degree of the party’s familiarity with the procedures of the
Appeals Division;
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receiving notice of the referee’s decision, the plaintiff
filed a motion to open on the ground that he had not
received notice of the January 16, 2018 appeal hearing.5
‘‘(iv) Whether the party received timely and adequate notice of the need
to act;
‘‘(v) Administrative error by the Administrator or Employment Security
Appeals Division; or the failure of the Administrator, the Appeals Division,
or any other party to discharge its responsibilities;
‘‘(vi) Factors outside the control of the party which prevented a timely
action;
‘‘(vii) The party’s physical or mental impairment;
‘‘(viii) Whether the party acted diligently in filing an appeal once the
reason for the late filing no longer existed:
‘‘(ix) Where there is substantial prejudice to an adverse party which
prevents such party from adequately presenting its case, the total length of
time that the action was untimely;
‘‘(x) Coercion or intimidation which prevented the party from promptly
filing its appeal.
‘‘(xi) Good faith error, provided that in determining whether good faith
error constitutes good cause the Referee shall consider the extent of prejudice to any other party, any prior history of late filing due to such error,
whether the appeal is excessively late, and whether the party otherwise
acted with due diligence.’’
5
Section 31-237g-35 of the Regulations of Connecticut State Agencies
provides in relevant part: ‘‘(a) The Referee may, within the time limits set
forth in Section 31-237g-34 above, reopen, vacate, set aside or modify a
decision on an appeal if the Referee determines, for good cause shown, that
new evidence or the ends of justice so require. . . .
‘‘(c) No hearing shall be held upon such motions unless the Referee
determines that good cause exists for such a hearing, except that no such
motion shall be dismissed as untimely without a hearing if the motion recites
a reason for the untimely filing that would constitute good cause pursuant
to Section 31-237g-15 of these regulations. The Referee shall, with reasonable
promptness, review each such motion and issue a written decision thereon.
The Referee’s decision on any such motions shall be prepared and delivered
in accordance with Section 31-237g-13 (a) of these regulations and shall
include a statement as to the reasons for the decision. In any case wherein
a further hearing is not scheduled as a consequence of a Referee’s decision
reopening, vacating, setting aside or modifying a Referee’s decision, the
Referee shall provide all non-moving parties to such case with (1) a copy
of such motion, together with all supplemental documentation filed in support of such motion, and (2) a reasonable opportunity to file a written
response to such motion prior to the Referee’s issuance of a new decision
in the case.
‘‘(d) The Referee may deny any such motion based upon the allegations
of new evidence if the Referee determines that the new evidence is unnecessarily duplicative or is not likely to affect the result in the case, or that the
exercise of reasonable diligence by the moving party would have resulted
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At the hearing on the motion to open, the plaintiff admitted that it was possible that he inadvertently had thrown
away the notice, thinking it was junk mail. The referee
found that notice had been sent to the plaintiff at his
address of record, that he had received all other notices
at the address, that he had received this notice, and
that he, therefore, failed to prove that there was good
cause for her to open and change her decision. The
board later adopted the referee’s findings and affirmed
her decision. In particular, the board concurred in the
referee’s determination that the plaintiff had failed to
submit credible evidence that he had not received the
referee’s hearing notice, and that he failed to establish
good cause to open the referee’s decision and to rehear
the case. The plaintiff then appealed to the Superior
Court without filing a motion to correct the board’s
findings pursuant to Practice Book § 22-4.
The Superior Court, relying on the mailbox rule and
Cragg v. Administrator, Unemployment Compensation Act, 160 Conn. App. 430, 437, 125 A.3d 650 (2015),
reasoned that the failure of the plaintiff to file a motion
to correct the board’s findings was not fatal to his claim
because the board had acted unreasonably, arbitrarily,
illegally or in abuse of its discretion when it affirmed the
decision of the referee because there was no evidence
in the record to support the referee’s finding that the
defendant properly had mailed notice of the January
16, 2018 hearing. The court reviewed the record of the
hearing on the motion to open and concluded that there
was no one present at that hearing who was competent
to testify that the defendant properly had mailed notice
to the plaintiff. We conclude that the court was bound
in the presentation of such evidence at the hearing previously scheduled
and the moving party does not otherwise show good cause for such party’s
failure to present such evidence.
‘‘(e) Any party aggrieved by a decision of a Referee with regard to any
such motion may appeal to the Board within twenty-one calendar days of
the mailing of such decision as set forth in Section 31-237g-34 (b) and (c).’’
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by the factual findings of the board because the plaintiff
failed to file a motion to correct those findings. See
Practice Book § 22-4 (‘‘[i]f the appellant desires to have
the finding of the board corrected, he or she must,
within two weeks after the record has been filed in the
Superior Court . . . file with the board a motion for
the correction of the finding’’); JSF Promotions, Inc.
v. Administrator, Unemployment Compensation Act,
supra, 265 Conn. 422 (in absence of Practice Book § 224 motion to correct, ‘‘board’s factual findings are not
subject to further review by this court or by the trial
court’’).
Pursuant to General Statutes § 31-249b: ‘‘In any
appeal, any finding of the referee or the board shall be
subject to correction only to the extent provided by
section 22-9 of the Connecticut Practice Book.’’6 In
Cragg, this court stated that, when considering an
appeal from the board, ‘‘[a] plaintiff’s failure to file
a timely motion [to correct] the board’s findings in
accordance with [Practice Book] § 22-4 prevents fur6

Practice Book § 22-9 provides: ‘‘(a) Such appeals are heard by the court
upon the certified copy of the record filed by the board. The court does
not retry the facts or hear evidence. It considers no evidence other than that
certified to it by the board, and then for the limited purpose of determining
whether the finding should be corrected, or whether there was any evidence
to support in law the conclusions reached. It cannot review the conclusions
of the board when these depend upon the weight of the evidence and the
credibility of witnesses. In addition to rendering judgment on the appeal,
the court may order the board to remand the case to a referee for any
further proceedings deemed necessary by the court. The court may remand
the case to the board for proceedings de novo, or for further proceedings
on the record, or for such limited purposes as the court may prescribe.
The court may retain jurisdiction by ordering a return to the court of the
proceedings conducted in accordance with the order of the court, or may
order final disposition. A party aggrieved by a final disposition made in
compliance with an order of the Superior Court may, by the filing of an
appropriate motion, request the court to review the disposition of the case.
‘‘(b) Corrections by the court of the board’s finding will only be made
upon the refusal to find a material fact which was an admitted or undisputed
fact, upon the finding of a fact in language of doubtful meaning so that its
real significance may not clearly appear, or upon the finding of a material
fact without evidence.’’
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ther review of those facts found by the board. . . . In
the absence of a motion to correct the findings of the
board, the court is not entitled to retry the facts or
hear evidence. It considers no evidence other than that
certified to it by the board, and then for the limited
purpose of determining whether . . . there was any
evidence to support in law the conclusions reached.’’
(Emphasis added; internal quotation marks omitted.)
Cragg v. Administrator, Unemployment Compensation Act, supra, 160 Conn. App. 437. ‘‘[The court] cannot
review the conclusions of the board when these depend
upon the weight of the evidence and the credibility of
witnesses . . . . Practice Book § 22-9 [(a)].’’ (Internal
quotation marks omitted.) Id., 444. On the basis of this
quoted language, without analyzing the meaning of that
language, the Superior Court focused on the question of
whether there was any evidence to support the referee’s
factual findings that notice of the January 16, 2018 hearing properly had been mailed to the plaintiff and that
he had received that notice, and it concluded there was
no such evidence.
In its memorandum of decision, the court did not discuss JSF Promotions, Inc., or other appellate level
cases, including Cragg, that have applied the prohibition on reviewing factual findings made by the referee
and the board in the absence of a § 22-4 motion to
correct. See, e.g., Seward v. Administrator, Unemployment Compensation Act, supra, 191 Conn. App. 586
(‘‘‘In an appeal to the court from a decision of the board,
the court is not to find facts. . . . In the absence of a
motion to correct the finding of the board, the court is
bound by the board’s finding.’ ’’); Ray v. Administrator,
Unemployment Compensation Act, 133 Conn. App. 527,
533, 36 A.3d 269 (2012) (same); Belica v. Administrator,
Unemployment Compensation Act, 126 Conn. App. 779,
786, 12 A.3d 1067 (2011) (failure to file timely motion
for correction of board’s findings in accordance with
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Practice Book § 22-4 prevents further review of facts
found by board); Shah v. Administrator, Unemployment Compensation Act, 114 Conn. App. 170, 176, 968
A.2d 971 (2009) (failure to file timely motion for correction was determinative of appeal); Kaplan v. Administrator, Unemployment Compensation Act, 4 Conn.
App. 152, 153, 493 A.2d 248 (Superior Court does not
try appeal de novo, and its function is not to adjudicate
questions of fact), cert. denied, 197 Conn. 802, 495 A.2d
281 (1985). Instead, the trial court proceeded to examine the record of the May 14, 2018 hearing to see if
the referee’s subordinate factual findings, which were
adopted by the board, had an evidentiary foundation.
We conclude that the Superior Court exceeded the
permitted scope of review by assessing the factual findings of the referee, as adopted by the board. The court,
then, reversed the decision of the board and remanded
the case for a de novo hearing before the referee on
the employer’s appeal from the defendant’s initial award
of benefits to the plaintiff. This was improper. The referee made specific factual findings, including that staff
at the appeals division had mailed the notice to the
plaintiff’s address of record, where he, admittedly, had
received all previous notices, that the plaintiff had
received the mailed notice, and that he may have thrown
it away, inadvertently, thinking it was junk mail. The
board adopted those factual findings, concluding that
they were supported by the evidence, and that the referee’s ultimate finding—that the plaintiff had failed to
establish good cause to open her decision and to rehear
the case—was consistent with those factual findings.
The plaintiff did not file a motion to correct those factual findings or the board’s ultimate finding. The Superior Court, therefore, was bound by the factual findings
and was called on to assess only whether the board’s
ultimate finding, namely, whether the plaintiff had failed
to establish good cause, was reasonable and logical in
light of the factual findings.
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Our Supreme Court’s holding in JSF Promotions,
Inc., is clear that, in the absence of a Practice Book
§ 22-4 motion to correct, the Superior Court is bound
by the factual findings of the board. JSF Promotions,
Inc. v. Administrator, Unemployment Compensation
Act, supra, 265 Conn. 422 (in absence of motion to
correct findings, ‘‘board’s factual findings are not subject to further review by . . . the trial court’’). Nevertheless, in the present case, the Superior Court, instead
of accepting the referee’s factual findings, considered
who attended the hearing on the motion to open and
concluded that there was no one in attendance at the
hearing who was competent to testify that notice properly had been mailed to the plaintiff and that the referee’s factual finding had no basis in evidence. We conclude that this was beyond the court’s permitted scope
of review.
Furthermore, notwithstanding the Supreme Court’s
holding in JSF Promotions, Inc., and the many appellate
level cases to have discussed this issue, we also have
reviewed the evidence in this case, and we conclude
that there was evidence to support the referee’s factual
findings that notice properly had been mailed to the
plaintiff at his address of record and that he received
such notice.
General Statutes § 31-244a provides: ‘‘The conduct of
hearings and appeals, including notice thereof, shall be
in accordance with rules of procedure prescribed by
the board in regulations adopted pursuant to section
31-237g.7 No formal pleadings shall be required beyond
such notices as the board provides for by its rules of
procedure. The referees and the board shall not be
bound by the ordinary common law or statutory rules
7
General Statutes § 31-237g provides: ‘‘The board shall adopt regulations,
in accordance with the provisions of chapter 54, concerning the rules of
procedure for the hearing and disposition of appeals under the provisions
of this chapter. The board shall also undertake such investigations as it
deems necessary and consistent with this chapter.’’
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of evidence or procedure. They shall make inquiry in
such manner, through oral testimony and written, electronic and printed records, as is best calculated to
ascertain the substantial rights of the parties and carry
out justly the provisions of this chapter. A record shall
be prepared of all testimony and proceedings at any
hearing before a referee and before the board but need
not be transcribed unless an appeal is taken from
the referee’s or board’s decision, as the case may be.’’
(Emphasis added; footnote added.)
Section 31-237g-30 of the Regulations of Connecticut
State Agencies provides in relevant part: ‘‘(a) The Referee shall hear the case de novo, and shall not be bound
by the previous decision of the administrator. The Referee shall conduct and control the hearing informally
and shall not be bound by the ordinary common law
or statutory rules of evidence or procedure. The Referee
shall make inquiry in such manner, through oral testimony and written and printed records, and take any
action consistent with the impartial discharge of his
duties, as is best calculated to ascertain the relevant
facts and the substantial rights of the parties, furnish
a fair and expeditious hearing, and render a proper and
complete decision. . . .
‘‘(c) The hearing shall be confined to the issues which
the notice of hearing issued pursuant to Section 31-237g17 (e) of these regulations indicates may be covered at
the hearing. The hearing may also cover, at the discretion of the Referee, any separate issue which the parties
are prepared and willing to go forward on and on which
they expressly waive right to notice of. . . .
‘‘(e) The relevant Administrator’s documents in the
file record shall be considered as evidence by the Referee subject to the right of any party to object to the
introduction of such documents or any part of such
documents. . . .’’ (Emphasis added.)
In the present case, in accordance with the relevant
regulations cited, the ‘‘notice of hearing before a ref-
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eree’’ was evidence sufficient to demonstrate that the
defendant properly mailed to the plaintiff, at his address
of record, notice of the January 16, 2018 appeals hearing. There was no need for the testimony of the person who had mailed the document because no one had
objected to the referee’s consideration of the documents in the file. As a matter of fact, the plaintiff has
never contested whether the notice properly had been
mailed; he has contested only his receipt of it. Once
this evidence was considered, and the plaintiff failed
to rebut it, instead admitting that he may have received
the notice and then discarded it, inadvertently, thinking
it was junk mail, the referee certainly had the authority
to make the factual findings that staff of the appeals
division had mailed the notice to the plaintiff and that
the plaintiff had received the notice. Thereafter, the
board acted properly in accepting those findings and
affirming the referee’s decision.
The judgment is reversed and the case is remanded
with direction to render judgment affirming the decision
of the board.
In this opinion the other judges concurred.

STATE OF CONNECTICUT v. CARLOS A. ROMERO
(AC 42213)
Alvord, Keller and Elgo, Js.
Syllabus
The defendant, who had been on probation in connection with a prior
conviction, appealed to this court from the judgment of the trial court
revoking his probation and sentencing him to thirty months of incarceration. Following a stop of a van in which the defendant was a passenger
and a subsequent search of his hotel room, the defendant was arrested
and charged with possession of narcotics with intent to sell and possession of drug paraphernalia. At his probation revocation proceeding,
certain evidence was admitted that had been obtained from the stop
and the search of his hotel room. After the close of evidence, the trial
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court denied the defendant’s motion to suppress, declining to recognize
an exception to the general inapplicability of the exclusionary rule to
probation revocation proceedings, and ruled that the search of the defendant’s hotel room was lawful. On appeal, the defendant claimed that
under the circumstances of the case, the trial court improperly declined
to apply the exclusionary rule pursuant to article first, § 7, of the Connecticut constitution. Held that the defendant could not prevail on his claim
that the trial court improperly declined to apply the exclusionary rule,
as the warrantless search at issue did not violate the Connecticut constitution; a standard condition of the defendant’s probation provided that
he submit to a search of his person, possessions, vehicle or residence
when a probation officer has a reasonable suspicion that he was violating
conditions of his probation, which diminished his reasonable expectation of privacy and furthered the state’s dual interests in facilitating
the defendant’s rehabilitation and protecting society from any future
criminal violations by him, and there was no requirement in the defendant’s probation search condition that a warrant be procured before a
search was conducted, and the probation officer and investigator in
this case possessed sufficient reasonable suspicion to suspect that the
defendant was engaged in a sale of narcotics and that his hotel room
might contain further evidence of such criminality to conduct their
search of the defendant’s hotel room, the defendant having been
observed leaving a hotel parking lot, walking to the parking lot of certain
neighboring apartments, approaching a driver of a van and reaching his
hand into the van’s front driver side window, and entering the van, and,
after a motor vehicle stop of the van was conducted, the driver of the
van was observed visibly shaking and beginning to cry, a needle and
glassine bags were discovered on the driver’s person, the driver admitted
to purchasing $50 worth of heroin, the sum of $50 was found in one of
the defendant’s pockets, a room card key for the hotel was found on
the defendant, and a hotel clerk stated that the defendant had been
staying at the hotel.
Submitted on briefs March 18—officially released July 14, 2020
Procedural History

Substitute information charging the defendant with
violation of probation, brought to the Superior Court in
the judicial district of New London, geographical area
number eleven, where the case was tried to the court,
Jongbloed, J.; thereafter, the court denied the defendant’s motion to suppress; judgment revoking the defendant’s probation, from which the defendant appealed
to this court. Affirmed.
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J. Christopher Llinas, filed a brief for the appellant (defendant).
Mitchell S. Brody, senior assistant state’s attorney,
Michael L. Regan, state’s attorney, and Lawrence Tytla,
former supervisory assistant state’s attorney, filed a
brief for the appellee (state).
Opinion

ALVORD, J. The defendant, Carlos A. Romero, appeals
from the judgment of the trial court finding him in violation of probation under General Statutes § 53a-32. On
appeal, the defendant claims that, under the facts of
his case, the court improperly declined to apply the
exclusionary rule pursuant to article first, § 7, of the
Connecticut constitution in his probation revocation
hearing. Because we conclude that the search at issue
in this case did not violate article first, § 7, of the Connecticut constitution, we do not reach the defendant’s
claim that the exclusionary rule applies under the particular circumstances of his case.1 Accordingly, we
affirm the judgment of the court.
The following facts and procedural history are relevant to this appeal. On June 2, 2015, the defendant
pleaded guilty to assault in the second degree under
General Statutes § 53a-60 (a) (1) and received a sentence of five years incarceration, suspended after two
years, followed by three years of probation. The defendant’s probation commenced on August 10, 2016. On
July 18 and September 1, 2016, the defendant signed
his conditions of probation, demonstrating that he
understood them and would follow them. The standard
1

The defendant further claims that the court improperly concluded that
there was sufficient evidence that he violated his probation. The defendant
concedes that if we disagree that the exclusionary rule applies under the
facts of his case, there is sufficient evidence to find him in violation of
probation. In light of our conclusion that the evidence presented at his
probation revocation proceeding was not collected from an unlawful search,
we need not reach the defendant’s sufficiency of the evidence claim.
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conditions of the defendant’s probation required that
he, inter alia, ‘‘not violate any criminal law of the United
States, this state or any other state or territory,’’ ‘‘[k]eep
the [p]robation [o]fficer informed of where you are, tell
your probation officer immediately about any change
to your . . . address,’’ and ‘‘[s]ubmit to a search of [his]
person, possessions, vehicle or residence when the [p]robation [o]fficer has a reasonable suspicion to do so.’’ In
addition to the standard conditions, under a section of
the conditions of probation form titled ‘‘Court Ordered
Special Conditions,’’ the defendant was required to avoid
‘‘new arrests.’’
On March 17, 2017, the defendant was arrested and
charged with possession of narcotics with intent to
sell in violation of General Statutes § 21a-278 (b) and
possession of drug paraphernalia in violation of General
Statutes § 21a-267 (a). In May, 2017, the defendant was
charged with violation of probation under § 53a-32. On
June 13, 2018, the defendant filed a motion to suppress
in his violation of probation proceedings. The court
reserved ruling on the defendant’s motion to suppress
until after the close of evidence. After the presentation
of all evidence, the court found the following facts.
On March 17, 2017, Investigator Bridget Nordstrom
of the Groton Police Department was on duty and
accompanied by Parole Officer Ray Belville in an
unmarked police vehicle. Nordstrom and Belville were
assigned to a regional task force that was formed to
combat the heroin epidemic by actively looking for
narcotic and prostitution related criminal activity. The
focus of the task force required Nordstrom and Belville
to frequently surveil local hotels. On March 17, Nordstrom and Belville observed the defendant exit the parking lot of the Rodeway Inn (hotel) in Groton and walk
through a wooded area to the parking lot of the Groton
Towers, an apartment complex (apartments) adjacent
to the hotel. Nordstrom recognized the defendant and
believed him to be a resident of the hotel because she
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had seen him there approximately eight to ten times
over the prior two months. The defendant walked up
to the driver side window of a van that had just entered
the parking lot. The defendant reached his hand into
the driver side window; he then proceeded to enter
the van through its front passenger side door. The van
exited the parking lot and was followed by Nordstrom
and Belville.
The van was driven from the parking lot to the NinetyNine Restaurant (restaurant), approximately one-eighth
to one-quarter of a mile along Bridge Street. The van
entered the restaurant’s parking lot and parked. Nordstrom and Belville exited their vehicle and approached
the van to identify the driver and the defendant because
they believed that they had witnessed a ‘‘hand-to-hand’’
drug transaction.2 As they made their approach, Nordstrom and Belville were in plain clothes and displayed
their badges to the driver and the defendant. The driver,
who was later identified as Luis Rosario, was visibly
shaking and began to cry. Rosario exited the vehicle
upon request by Nordstrom and Belville. Rosario was
asked if he had anything illegal in his van or on his
person, to which he admitted to possessing a needle in
his sock. Belville removed the needle from Rosario’s
sock and, as he was doing so, discovered glassine baggies inside one of Rosario’s socks. Rosario was asked
by Nordstrom whether he had purchased the bags from
the defendant, to which he responded, ‘‘are you trying
to get me killed?’’
Nordstrom approached the defendant, who was
‘‘compliant’’ and had his hands on the van’s dashboard.
The defendant was ordered out of the van, handcuffed,
and searched. The defendant was found to possess $50
in one pocket, approximately $57 in the other pocket,
and a room card key for the hotel. Nordstrom asked
2
A young child was discovered in a car seat in the van’s second row
of seating.
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the defendant if he was staying at the hotel, which he
denied. Nordstrom asked the defendant if he was on
probation, to which he responded affirmatively; Nordstrom further confirmed that the defendant was on probation by conducting a criminal history search in the
National Crime Information Center database.
Following her discovery that the defendant was on
probation, Nordstrom contacted a New London county
probation officer and part-time member of the regional
task force, Terry Granatek. Granatek arrived on the
scene in fewer than ten minutes. While waiting for Granatek, the defendant denied selling drugs to Rosario.
Rosario admitted to having purchased $50 worth of
heroin, the same amount of money found on the defendant in one of his pockets.
Following Granatek’s arrival on the scene, Nordstrom
informed him of her reasons for stopping the van, that
she suspected a sale of narcotics had occurred, and
that the defendant was on probation and asserted that
he was residing in Hartford. Granatek recognized the
defendant because he had previously seen him outside
of the hotel on a few occasions. Granatek confirmed
with the defendant that he was on probation. Granatek
asked the defendant if he was staying at the hotel, which
the defendant denied. The defendant was transported
to the hotel because the officers had a reasonable basis
to believe that he was residing there due to his possession of a card key to the hotel. Nordstrom and Granatek
approached the clerk at the hotel’s front desk to inquire
whether the defendant was staying at the hotel. The
clerk informed Nordstrom and Granatek that the defendant had been staying at the hotel with his girlfriend,
Adaly Estrella, and provided them with the room number. Nordstrom, Granatek, and Police Officer Sean
O’Brien, walked to the hotel room, knocked on its door,
and were greeted by Estrella. Estrella pointed out possessions of the defendant.
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With some assistance from Nordstrom, Granatek performed a search of the room, from which the following items were discovered: plastic sandwich bags, the
corners of which can be used for packaging narcotics;3
seven cell phones, five of which were the defendant’s;
and a black duffel bag containing mail addressed to the
defendant, men’s clothing, a cylindrical pill container
with a white powder residue within, glassine bags
stamped with a red devil, a digital scale, and a jar containing marijuana residue. One of the defendant’s cell
phones displayed an incoming text message that referenced ‘‘fire,’’ a term that can be associated with heroin.
A subsequent lab test of the residue found in the cylindrical pill container determined that it consisted of fentanyl, heroin, and tramadol.
Following the close of evidence, the defendant
argued that his motion to suppress should be granted
because the stop of the van and the search of his hotel
room were unconstitutional under the fourth amendment to the United States constitution and article first,
§ 7, of the Connecticut constitution. The defendant further argued that, under the circumstances of his case,
an exception to the general inapplicability of the exclusionary rule in probation revocation proceedings should
be recognized, and that the evidence collected from the
stop of the van and the search of his hotel room should
be suppressed. The state opposed the motion to suppress, arguing that (1) the defendant, as a passenger in
the van, had no reasonable expectation of privacy—
and, thus, no standing—to contest the stop of the van
and (2) the search of his hotel room was ‘‘specifically
authorized by the conditions of probation that [the]
defendant assented to.’’
In its ruling on the defendant’s motion to suppress,
the court declined to recognize an exception to the
3

The plastic sandwich bags were found without their corners cut off.
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general inapplicability of the exclusionary rule in the
defendant’s probation revocation hearing. The court
further ruled that the search of the defendant’s hotel
room was lawful, stating that ‘‘condition number twelve
of the defendant’s conditions of probation require[d]
[him] to submit to a search of his person, possessions,
and residence when there’s a reasonable suspicion to
do so. Here there was a reasonable suspicion to do so.’’
The court found, by a preponderance of the evidence,
that the defendant committed a violation of probation,
revoked his probation, and sentenced him to thirty
months of incarceration.4 This appeal followed. Additional facts will be set forth as necessary.
On appeal, the defendant claims that, under the circumstances of his case, the court improperly declined
to apply the exclusionary rule pursuant to article first,
§ 7, of the Connecticut constitution in his probation
revocation hearing. Specifically, the defendant argues
that an exception to the general inapplicability of the
exclusionary rule in probation revocation hearings is
warranted under the state constitution when officers
conduct a search of a probationer after learning of that
individual’s probation status.5 In support of this argument, the defendant cites Payne v. Robinson, 207 Conn.
4

Thereafter, the state entered a nolle prosequi of the charges pending in
the underlying criminal case.
5
In Pennsylvania Board of Probation & Parole v. Scott, 524 U.S. 357,
368–69, 118 S. Ct. 2014, 141 L. Ed. 2d 344 (1998), the United States Supreme
Court refused to recognize an exception to the general inapplicability of
the exclusionary rule in parole revocation hearings. The holding in Scott
has been interpreted to apply in probation revocation hearings. See United
States v. Hightower, 950 F.3d 33, 37 (2d Cir. 2020); United States v. Hebert,
201 F.3d 1103, 1104 and n.2 (9th Cir. 2000); United States v. Armstrong,
187 F.3d 392, 394 (4th Cir. 1999); State v. Foster, 258 Conn. 501, 508–509
n.6, 782 A.2d 98 (2001).
The fourth amendment to the United States constitution provides: ‘‘The
right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no
warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons
or things to be seized.’’
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565, 541 A.2d 504, cert. denied, 488 U.S. 898, 109 S. Ct.
242, 102 L. Ed. 2d 230 (1988), a case in which our
Supreme Court considered ‘‘[w]hether the exclusionary rule of the fourth amendment to the United States
constitution applies to probation revocation hearings
. . . .’’ (Footnote omitted.) Id., 570. To address this
question, the court balanced the state’s interest in accurate fact-finding, which would have been impaired by
an application of the exclusionary rule, against the
deterrent benefits of the rule. Id., 571. The court concluded that ‘‘the balance of interests does not favor
the application of the exclusionary rule to a probation
hearing in these circumstances.’’ Id. The court further
stated: ‘‘[W]e emphasize that in holding that the exclusionary rule does not apply to this case, we do not
reach the question of whether the exclusionary rule
would apply in probation revocation proceedings when
the police officer who had conducted the search was
aware or had reason to be aware of the suspect’s probationary status. If illegally obtained evidence was admissible in such circumstances, the police officer might
very well discount the fact that such evidence was inadmissible at a criminal trial, believing that incarceration
of the probationer would instead be achieved through
the revocation of his probation. Application of the
exclusionary rule to the probation hearing might therefore contribute significantly to the deterrence of illegal
searches.’’ Id., 573.
In the ensuing cases, our Supreme Court recognized
the general inapplicability of the exclusionary rule to
probation revocation hearings. See State v. Jacobs, 229
Conn. 385, 392, 641 A.2d 1351 (1994) (‘‘[w]e note initially
that, unlike criminal trials, in which the exclusionary
rule typically applies, in probation revocation hearings,
the exclusionary rule typically does not apply’’); see
also State v. Maietta, 320 Conn. 678, 686, 134 A.3d 572
(2016); State v. Foster, 258 Conn. 501, 507, 782 A.2d 98
(2001). In each of those cases, however, the court was
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not presented with facts inviting it to reach the question
it had reserved in Payne: ‘‘whether the exclusionary
rule would apply in probation revocation proceedings
when the police officer who had conducted the search
was aware or had reason to be aware of the suspect’s
probationary status.’’ Payne v. Robinson, supra, 207
Conn. 573.6
In State v. Jacobs, supra, 229 Conn. 392, the court
concluded that the case was not appropriate ‘‘for deciding whether the Payne dictum is correct’’ because ‘‘[t]he
presence of a warrant [made the] case critically different . . . .’’ ‘‘Unlike a warrantless search, a search
authorized by a warrant presupposes that the officer
has persuaded a Superior Court judge that probable
cause exists to believe that the defendant has committed a crime and that evidence of that crime exists at
the place to be searched.’’ Id., 392–93. As to whether
the exclusionary rule would apply to a search performed with a patently defective warrant, the court
declined to address that issue, stating that the ‘‘case
[did] not present that factual scenario.’’ Id., 394. In State
v. Foster, supra, 509–10, the court stated that, ‘‘[a]s in
Jacobs, the search in [this] case was made pursuant to
a search warrant and [did] not present itself as one of
egregious, shocking or harassing police misconduct.
. . . Moreover, the defendant made no offer of proof
that the state police who discovered the evidence and
executed the search warrant knew that he was on pro6

In State v. Jacobs, supra, 229 Conn. 389–90, the defendant claimed that
‘‘the fourth amendment exclusionary rule applies to a revocation of probation proceeding if the officers performing the search knew or should have
known of the defendant’s probationary status . . . .’’ Following the United
States Supreme Court decision in Pennsylvania Board of Probation & Parole
v. Scott, 524 U.S. 357, 357, 118 S. Ct. 2014, 141 L. Ed. 2d 344 (1998); see
footnote 5 of this opinion; the defendant in State v. Foster, supra, 258 Conn.
502, claimed that the exclusionary rule applied in probation revocation
proceedings under article first, § 7, of the Connecticut constitution. In State
v. Maietta, supra, 320 Conn. 681, the defendant claimed that the exclusionary
rule under the fourth and fourteenth amendments to the federal constitution
should apply to his probation revocation hearing.

July 14, 2020

CONNECTICUT LAW JOURNAL

199 Conn. App. 39

JULY, 2020

Page 105A

49

State v. Romero

bation at the time.’’ (Footnote omitted.) Lastly, in State
v. Maietta, supra, 320 Conn. 687, the court determined
that ‘‘nothing in the underlying record indicates that
. . . [the] probation officers were conducting the
searches at the behest of the police or for reasons other
than to ensure that the defendant was in compliance
with the terms of his probation’’ and that the ‘‘case contain[ed] no egregious, shocking or harassing police misconduct that would merit the application of the exclusionary rule.’’ (Internal quotation marks omitted.)
In this appeal, Granatek and Nordstrom performed
a warrantless search of the defendant’s hotel room after
they discovered that he was on probation. In this regard,
we are provided with facts permitting us to reach the
question reserved in dictum by our Supreme Court in
Payne and noted by its progeny. Nevertheless, we do
not reach that question in this case because we conclude that the search of the defendant’s hotel room
did not violate his right to be free from unreasonable
searches under article first, § 7, of the Connecticut constitution. Accordingly, the exclusionary rule has no
applicability in this case irrespective of whether the
rule might apply in probation revocation proceedings
when officers who conducted a warrantless search
were previously aware of an individual’s probationary status.
‘‘In reviewing a trial court’s decision on a motion to
suppress, [a] finding of fact will not be disturbed unless
it is clearly erroneous in view of the evidence and pleadings in the whole record . . . . [When] the legal conclusions of the court are challenged, [our review is
plenary] . . . .’’ (Internal quotation marks omitted.) State v. Maietta, supra, 320 Conn. 686; see also
State v. Geisler, 222 Conn. 672, 694 n.15, 610 A.2d 1225
(1992) (‘‘legal issues, e.g., whether information sufficed
to give officers reasonable suspicion or probable cause,
reviewed de novo’’). Article first, § 7, of the Connecticut
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constitution provides: ‘‘The people shall be secure in
their persons, houses, papers and possessions from
unreasonable searches or seizures; and no warrant
to search any place, or to seize any persons or things,
shall issue without describing them as nearly as may
be, nor without probable cause supported by oath or
affirmation.’’7 ‘‘[T]he exclusionary rule bars the government from introducing at trial evidence obtained in
violation of the fourth amendment to the United States
constitution. . . . The rule applies to evidence that is
derived from unlawful government conduct, which is
commonly referred to as the fruit of the poisonous tree
. . . . In State v. Dukes, 209 Conn. 98, 115, 547 A.2d
10 (1988), [our Supreme Court] concluded that article
first, § 7, of the Connecticut constitution similarly
requires the exclusion of unlawfully seized evidence.’’
(Citations omitted; emphasis added; internal quotation
marks omitted.) State v. Brocuglio, 264 Conn. 778, 786–
87, 826 A.2d 145 (2003). Thus, if a search is lawful, the
exclusionary rule will not apply.
The defendant argues that because the search of his
hotel room was conducted without a warrant, probable
cause and exigent circumstances, or consent, it was
unconstitutional under article first, § 7, of the Connecticut constitution.8 We are unpersuaded.9
7
The fourth amendment to the United States constitution provides individuals with similar protections. See footnote 5 of this opinion.
8
On appeal, the defendant does not claim that the search of the hotel
room was unlawful under the fourth amendment to the United States constitution. In addition, the defendant does not claim that the stop of the van
was unconstitutional under either the fourth amendment to the United States
constitution or article first, § 7, of the Connecticut constitution. Accordingly,
we do not consider those issues.
9
On appeal, the state does not argue that the judgment should be affirmed
because the search of the defendant’s hotel room was constitutional. The
defendant does, however, claim that the search of his hotel room was
unconstitutional under article first, § 7, of the Connecticut constitution.
Because we conclude that the search of the hotel room was lawful, and the
lawfulness of that search is dispositive, we decide the defendant’s appeal
on this basis.
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In United States v. Knights, 534 U.S. 112, 114, 122 S.
Ct. 587, 151 L. Ed. 2d 497 (2001), the Supreme Court
decided whether a search of a defendant pursuant to
a search condition of his probation,10 and supported
by reasonable suspicion, satisfied the fourth amendment. The court noted that neither the terms of the
defendant’s probation search condition nor the fourth
amendment limited permissible searches pursuant to
that condition to those with probationary, rather than
investigatory, purposes. Id., 116–18. The court further
refrained from determining whether the defendant’s
‘‘acceptance of the search condition constituted consent . . . of a complete waiver of his [f]ourth [a]mendment rights . . . because [it] conclude[d] that the
search of [the defendant] was reasonable under [the]
general [f]ourth [a]mendment approach of examining
the totality of the circumstances . . . with the probation search condition being a salient circumstance.’’
(Citation omitted; internal quotation mark omitted.) Id.,
118. The court then considered the reasonableness of
the search ‘‘by assessing, on the one hand, the degree
to which it intrudes upon an individual’s privacy and,
on the other, the degree to which it is needed for the
promotion of legitimate governmental interests.’’ (Internal quotation marks omitted.) Id., 118–19.
According to the court, the government’s legitimate
interests were the rehabilitation of the defendant and
the protection of society from his commission of future
criminal violations. Id., 119–20. With respect to the second interest, the court stated that ‘‘it must be remembered that the very assumption of the institution of
probation is that the probationer is more likely than the
10
The probation condition, agreed to by the defendant, provided that he
would ‘‘[s]ubmit his . . . person, property, place of residence, vehicle, personal effects, to search at anytime, with or without a search warrant, warrant
of arrest or reasonable cause by any probation officer or law enforcement
officer.’’ (Internal quotation marks omitted.) United States v. Knights, supra,
534 U.S. 114.
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ordinary citizen to violate the law.’’ (Internal quotation
marks omitted.) Id., 120. Therefore, the search condition of probation advanced the government’s interests,
while diminishing the defendant’s reasonable expectation of privacy. Id., 119–20. The court held ‘‘that the
balance of these considerations require[d] no more than
reasonable suspicion to conduct a search of [the defendant’s] house.’’ Id., 121. Moreover, the court concluded
that the warrant requirement was unnecessary under
the circumstances. Id. Thus, ‘‘[w]hen an officer has reasonable suspicion that a probationer subject to a search
condition is engaged in criminal activity, there is enough
likelihood that criminal conduct is occurring that an
intrusion on the probationer’s significantly diminished
privacy interests is reasonable.’’ Id.; see also State
v. Smith, 207 Conn. 152, 174, 540 A.2d 679 (1988)
(‘‘Although the fourth amendment generally requires a
warrant based on probable cause before a search
occurs, exceptions exist to this requirement when a
legitimate governmental purpose makes the intrusion
into one’s privacy reasonable. . . . This is consistent
with the diminished expectation of privacy that a probationer, such as this defendant, is to expect in this governmental program to normalize his relations with society. The standard required to justify the search here by
a probation officer . . . [is] reasonable suspicion
. . . .’’ (Citations omitted; internal quotation marks
omitted.)
In State v. Moore, 112 Conn. App. 569, 574–75, 963
A.2d 1019, cert. denied, 291 Conn. 905, 967 A.2d 1221
(2009), this court held that a warrantless search of the
apartment of a defendant on probation did not violate
the fourth amendment to the United States constitution.
This court stated that ‘‘[t]he defendant’s terms of probation required that he refrain from violating any criminal
laws and that he ‘[s]ubmit to a search of [his] person,
possessions, vehicle or residence when the [p]robation
[o]fficer has a reasonable suspicion to do so.’ ’’ Id.,
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574. Because the defendant’s urine tested positive for
cocaine and marijuana, and a colleague of the defendant’s probation officer observed the defendant attempting to hide drug paraphernalia while the colleague was
present in the apartment, this court determined that
the defendant’s probation officer ‘‘had ample basis for
a reasonable suspicion that the defendant had violated
the terms of his probation. The defendant was aware
of and had signed and agreed to the standard term of
his probation that provided that his probation officer
could search his premises any time the officer had a
reasonable suspicion to do so.’’ Id., 575.
Although the defendant in the present case argues
that the search of his hotel room violated his rights
under the state constitution, he failed to provide an
independent analysis of whether article first, §7, of the
Connecticut constitution provides probationers with
greater protection from warrantless searches than provided by the fourth amendment. See State v. Geisler,
supra, 222 Conn. 684–85 (setting forth appropriate factors to address whether ‘‘the protections afforded to
the citizens of this state by our own constitution go
beyond those provided by the federal constitution, as
that document has been interpreted by the United States
Supreme Court’’ (internal quotation marks omitted)).
As such, the holdings of Knights and Moore govern
our analysis of whether the warrantless search of the
defendant’s hotel room was unreasonable and, thus, in
violation of article first, §7, of the Connecticut constitution.
As in Moore, a standard condition of the defendant’s
probation was that he ‘‘[s]ubmit to a search of [his]
person, possessions, vehicle or residence when the
[p]robation [o]fficer has a reasonable suspicion to do
so.’’ See State v. Moore, supra, 112 Conn. App. 574.
The defendant signed the conditions of his probation,
thereby manifesting an understanding of and assent
to those conditions. The defendant’s probation search
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condition diminished his reasonable expectation of privacy and furthered the state’s dual interests in facilitating the defendant’s rehabilitation and protecting society
from any future criminal violations by him. See United
States v. Knights, supra, 534 U.S. 119–20; State v. Smith,
supra, 207 Conn. 174. Furthermore, there is no requirement in the defendant’s probation search condition that
a warrant be procured before a search is conducted of
his ‘‘person, possessions, vehicle or residence . . . .’’
See also United States v. Knights, supra, 121 (dispensing with fourth amendment warrant requirement for
searches of probationers who are subject to search condition and when there is reasonable suspicion). Accordingly, the defendant could reasonably be subjected to
a search of his residence and possessions when a probation officer had reasonable suspicion that he was violating conditions of his probation. ‘‘The reasonable suspicion standard requires no more than that the authority
acting . . . be able to point to specific and articulable
facts that, taken together with rational inferences from
those facts, reasonably warrant a belief . . . that a condition of [probation] has been or is being violated.’’
(Internal quotation marks omitted.) State v. Moore,
supra, 112 Conn. App. 574. For the reasons that follow,
we conclude that Granatek and Nordstorm possessed
sufficient reasonable suspicion to conduct their search
of the defendant’s hotel room.
The defendant was observed by Nordstrom leaving
the hotel parking lot, walking through a wooded area
to the parking lot of the neighboring apartments, and
approaching the driver of a van that had just pulled
into the parking lot. The defendant reached his hand
into the van’s front driver side window, then entered the
van through the front passenger side door. Nordstrom
followed the van after it left the parking lot and drove
approximately one-eighth to one-quarter of a mile down
Bridge Street, until it entered the parking lot of the
restaurant. The van stopped in the restaurant’s parking
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lot. Nordstrom and Belville approached the van to make
identifications of those inside it.11 The driver of the van,
Rosario, was observed visibly shaking and beginning
to cry. A needle and glassine baggies were discovered
on Rosario’s person. After being asked whether he purchased the glassine baggies from the defendant, Rosario
replied ‘‘are you trying to get me killed?’’ Subsequently,
Rosario admitted to purchasing $50 worth of heroin.
The sum of $50 was found in one of the defendant’s
pockets, matching the amount of money Rosario admitted to paying for the heroin.
A room card key for the hotel was also found on the
defendant, but he denied to Nordstrom that he was
staying there. After Nordstrom learned that the defendant was on probation, she contacted Granatek because
he was a local probation officer. When Granatek arrived
on the scene, Nordstrom shared with him the reasons
for her stop of the van, and that the defendant was on
probation and reported living in Hartford. The defendant again denied staying at the hotel when he was
asked by Granatek. Because the defendant had a hotel
key card and had been observed by both Granatek and
Nordstrom outside the hotel multiple times prior to
March 17, 2017, Granatek reasonably suspected that the
defendant was being deceitful when he denied staying
at the hotel. The defendant was transported to the hotel,
where Granatek and Nordstrom inquired of the front
desk clerk whether the defendant was staying at the
hotel. The clerk stated that the defendant had been
staying at the hotel with Estrella.12 Granatek went to
11
On appeal, the defendant does not challenge the legality of the stop of
the van and, therefore, we do not consider that issue. See footnote 8 of
this opinion.
12
The defendant’s conditions of probation do not define ‘‘residence,’’ as
that term is used in the search condition. Nonetheless, because Nordstrom
and Granatek had seen the defendant outside the hotel multiple times before
March 17, and the hotel clerk had told Granatek that the defendant was
staying at the hotel, it was reasonable for Granatek to infer that the hotel
room was the defendant’s residence. See State v. Drupals, 306 Conn. 149,
163, 49 A.3d 962 (2012) (interpreting ‘‘residence,’’ as that term is used in

Page 112A

56

CONNECTICUT LAW JOURNAL

JULY, 2020

July 14, 2020

199 Conn. App. 56

State v. Lopez

the defendant’s room and performed a probation check
of the hotel room, with some assistance from Nordstrom.
In light of the foregoing facts found by the court, it
was reasonable for Granatek and Nordstrom to suspect
that the defendant was engaged in a sale of narcotics
and that his hotel room might contain further evidence
of such criminality. Therefore, the warrantless search
of the defendant’s hotel room pursuant to the search
condition of his probation was lawful.13
The judgment is affirmed.
In this opinion the other judges concurred.

STATE OF CONNECTICUT v. TREIZY LOPEZ
(AC 42146)
DiPentima, C. J., and Lavine and Beach, Js.
Syllabus
Convicted, following a jury trial, of attempt to commit robbery in the first
degree and conspiracy to commit robbery in the first degree, the defendant appealed to this court. Held that the defendant could not prevail on
his claim that the trial court improperly admitted uncharged misconduct
General Statutes § 54-251 (a), to mean ‘‘the act or fact of living in a given
place for some time, and . . . does not apply to temporary stays’’).
13
The defendant argues that ‘‘[r]ather than seek a search warrant to search
[his] hotel room after discovering that [he] was on probation, the police
enlisted the assistance of . . . Granatek, who was assigned to New London
county and was not involved in the supervision of [him] in any way.’’ The
defendant further argues that because Granatek was not his probation officer, he did not have access to his probation conditions to know of the
search condition. To the extent that the defendant argues that only his
probation officer may perform a search of his residence and possessions
under the search condition, he has provided us with no authority to support
that proposition. As a probation officer, Granatek was authorized to ‘‘supervise and enforce all conditions of probation ordered pursuant to section
53a-30.’’ General Statutes § 54-108 (b). The defendant’s search condition is
a standard condition of probation. See State v. Moore, supra, 112 Conn.
App. 575 (referring to ‘‘standard term of . . . probation that provided . . .
probation officer could search . . . premises’’ (emphasis added)). We thus
find these arguments unavailing.
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evidence regarding a separate robbery as the defendant failed to meet
his burden of establishing harmful error: the state presented evidence
beyond the uncharged misconduct evidence that overwhelmingly identified the defendant, including surveillance video and eyewitness identification as well as physical evidence linking the defendant to the gun
that was used in the attempted robbery and the defendant stated to the
police that he and his accomplice had intended to commit robberies
and were present in the store where the attempted robbery took place;
moreover, the trial court instructed the jury several times that the
uncharged misconduct evidence could be considered only for purposes
of identification and a jury is presumed to follow limiting instructions
in the absence of contrary evidence.
Argued November 21, 2019—officially released July 14, 2020
Procedural History

Amended information charging the defendant with
felony murder, attempt to commit robbery in the first
degree, and conspiracy to commit robbery in the first
degree brought to the Superior Court in the judicial
district of Fairfield and tried to the jury before Kavanewsky, J.; verdict and judgment of guilty of attempt
to commit robbery in the first degree and conspiracy
to commit robbery in the first degree, from which the
defendant appealed to this court. Affirmed.
Robert L. O’Brien, assigned counsel, with whom, on
the brief, was Christopher Y. Duby, assigned counsel,
for the appellant (defendant).
C. Robert Satti, Jr., supervisory assistant state’s
attorney, with whom, on the brief, were John C. Smriga,
state’s attorney, and Aaron Simkovitz, certified legal
intern, for the appellee (state).
Opinion

BEACH, J. The defendant, Treizy Lopez, appeals from
the judgment of conviction, following a jury trial, of
attempt to commit robbery in the first degree in violation of General Statutes §§ 53a-49 and 53a-134 (a) (2),
and conspiracy to commit robbery in the first degree
in violation of General Statutes §§ 53a-48 and 53a-134
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1

(a) (2). On appeal, the defendant claims that the court
improperly admitted uncharged misconduct evidence
of a separate robbery. We conclude that the defendant
has not met his burden of establishing harmful error.
Accordingly, we affirm the judgment of the trial court.
The jury reasonably could have found the following
facts. On April 11, 2015, the defendant met with his
friend, Leighton Vanderberg. They drove to Bridgeport
in a light green Ford Focus owned by Vanderberg’s wife
to ‘‘hit a stain to get some money.’’2 At approximately
3 p.m., the defendant and Vanderberg entered Sapiao’s
Grocery store in Bridgeport. The defendant went to
the counter, where Maria Salgado (Maria) was located,
and Vanderberg went to the back of the store where
he confronted Jose Salgado (Jose).3 Maria testified that
the defendant, who was wearing a black mask, pointed
a gun at her and told her not to talk or move. Meanwhile, Vanderberg, who also had a gun, approached
Jose and demanded that he give him the $900 that Jose
was holding. Speaking in Portuguese, Jose requested
that Maria retrieve his gun located behind the counter.
As she was reaching for the gun, Vanderberg shot Jose
three times. Two bullets entered his body, one in the
neck and the other in his right upper shoulder, which
‘‘went through the muscles of the upper arm and shoulder area and then continued into . . . the chest where
1
The jury also found that the defendant used a firearm in the commission
of the crime of attempt to commit robbery, and his sentence was enhanced
by application of General Statutes § 53-202k.
2
The defendant testified: ‘‘A stain means we’re going to commit a robbery
or just pretty much get in over on anybody. It doesn’t necessarily have to
be a robbery. It just could be something as easy as, all right, I told you I’m
going to do something for you and I got you for your money. Like, you gave
me money to do something and—I don’t know—like, you [were] going to
buy my car and you gave me the money for my car, but in return I didn’t
sell you the car. I filled out false paperwork. So, pretty much, basically, just
scam somebody for money. That could be considered a stain as well. It’s
just anything—pretty much anything to get some money that—basically,
that’s it.’’
3
The Salgados owned Sapiao’s Grocery.
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it went into the chest cavities and [injured] the right
lung, as well as the pulmonary artery . . . and then it
continued and it injured the left lung, as well.’’ The
bullet that injured the chest and torso was fatal.4 Thereafter, the defendant and Vanderberg fled the store and
drove to New Haven where they planned to commit a
second robbery at the Smokin’ Wings restaurant.5
Officers from the Bridgeport Police Department
subsequently were called to the scene at Sapiao’s Grocery. During their investigation, the police obtained
video surveillance from surrounding stores. The videos
revealed that the defendant had purchased items from
a nearby market shortly before the robbery. The videos
further showed the defendant and Vanderberg entering
Sapiao’s Grocery, fleeing, and driving away in a green
Ford Focus, which had been parked nearby.6
The defendant also was identified by a witness
who saw the two men flee the store. She testified that
‘‘[o]ne of [the men] was tall [with darker skin] and the
other . . . was wearing some type of mask. . . . [The
man wearing the mask] had light[er] skin. He wasn’t
too dark and he wasn’t too fair.’’ The witness further
described the lighter skinned man as having longer
black hair that went down to his neck.
Later that day, New Haven police officers found a
gun in a trash can in New Haven. The gun was sent to
the state’s forensic laboratory for testing. The forensic
4

The medical examiner testified: ‘‘I would say that the [bullet] that went
through the torso . . . the trunk, and the lungs, that was, clearly, a fatal
injury.’’ He further testified: ‘‘The cause of death was the gunshot wound
of the trunk.’’
5
During the police interview, the defendant stated: ‘‘[W]e got back to New
Haven . . . [a]nd [Vanderberg] was planning on robbing another store.’’
6
The vehicle also was identified by Augusto Cesar Manazare, who testified
that while he was waiting in his car to do laundry, he saw ‘‘[t]wo guys
running and . . . going into a [light green] car that was parked in front of
[his] . . . house.’’ Although he could not describe the men in detail, he did
identify the light green Ford Focus. Referring to the light green Ford Focus,
Manazare testified: ‘‘That was the car that was parked in front of my house.’’
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firearms examiner concluded that the bullets and bullet fragments recovered from Jose’s body during an
autopsy matched test samples fired from the gun that
had been recovered by the New Haven police.7 The forensic DNA examiner concluded that the defendant was
a DNA contributor to samples found on multiple locations on the gun, including the gun’s grip, trigger, and
hammer.8
On April 27, 2015, Bridgeport police detectives
arrested the defendant and conducted an interview,
which was video recorded, and, ultimately, shown to
the jury. During the interview, the defendant admitted
to participating in the robbery.9 The defendant further
described the type of gun that he had used during the
7
The forensic firearms examiner testified: ‘‘[A]fter a microscopic comparison of the two items to each other and then to test fires that the laboratory
made with this actual firearm there was agreement between the bullets from
the test fires, as well as the two evidence bullets. Enough for an examiner
to say that, yes, these were fired in this gun.’’
8
In regard to the hammer, the forensic DNA examiner testified: ‘‘[The
defendant] is included as a potential contributor to the major DNA profile
from item 3-3G1, which was the hammer. And the expected frequency of
individuals who could be a contributor to this major mixture profile is less
than one in seven billion in the African-American, Caucasian, and Hispanic
population. That’s actually our laboratory ceiling. We won’t report out a
statistic higher than that. We’ve capped it at one in seven billion because
seven billion is approximately the population of the earth.’’
9
The defendant stated: ‘‘So we were driving around Bridgeport and like,
you know, we just going, we just going to get a store. I’m like, but how
[are] we [going to] do it? We can’t just go in there without having a plan.
[Vanderberg’s] like, just do it. We’re just [going to] do it. You can’t think.
You think I’m [going to] be there like it’s just, I don’t even know how to
explain it like, it’s just . . . we got to the store, we got out. . . .’’
He continued: ‘‘[Vanderberg] told me, just do it, just do it, this, that and
a third. . . . So we go in the store, we both got guns. . . . He [goes] behind
the counter, or whatever, I got the gun pointed at the lady. . . . I told her
just, don’t move, nobody is [going to] get hurt, we just want the money. So
she’s sitting there, she’s not replying to nothing at all. She’s just completely
quiet and shocked. . . .
‘‘So, next thing you know, the man come, he over here grabbing whatever
he grabbing, gunshots go off. After that, we run out the store. . . . I’m like,
I’m completely shocked, I don’t know what the fuck [is] going on. I’m
thinking he got [the] money, we [are about] to be good, everything, we just
about to get away. . . .
‘‘We got into the car and we just took off.’’
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robbery and what happened to the gun after the robbery.11 He also admitted to changing his physical appearance after the day of the robbery.12 The defendant was
charged with felony murder in violation of General Statutes §§ 53a-54c, attempt to commit robbery in the first
degree in violation of §§ 53a-49 and 53a-134 (a) (2), and
conspiracy to commit robbery in the first degree in
violation of §§ 53a-48 and 53a-134 (a) (2).
On May 2, 2018, the defendant filed a pretrial motion
in limine seeking to preclude the state from presenting
‘‘any and all evidence regarding a robbery/shooting
investigation of a commercial establishment called
‘Smokin’ Wings’ in New Haven . . . on April 11, 2015
. . . .’’13 He argued that the evidence was irrelevant and
unduly prejudicial. The state objected to this motion.
On May 15, 2018, after conducting a hearing, the court,
Kavanewsky, J., denied the defendant’s motion, subject
to reargument, stating: ‘‘Okay, at this point, I’m going
to deny the motion to preclude. . . . [Y]ou’ve got the
10
The defendant stated: ‘‘I had a nine millimeter. . . . It was chrome.
. . . [Vanderberg had] a .38 or something.’’
11
When questioned about the location of the guns that were used in the
robbery, he stated: ‘‘I gave it to [Vanderberg]. I really don’t know what he
did with them. But I’m pretty sure they’re gone.’’
12
The following colloquy occurred:
‘‘[Detective Curet]: Your hair was different that day, right?
‘‘[Lieutenant Lamaine]: It was like pretty long. And you had a decent
looking beard, kind of scruffle thing going. When did you shave the head
and the beard?
‘‘[The Defendant]: The same day you talked to me.
‘‘[Lieutenant Lamaine]: That Wednesday morning, that would be the
Wednesday after the homicide.’’
13
The motion did not seek to preclude the physical evidence regarding
the gun recovered by the New Haven police. During the hearing on the
motion, defense counsel stated: ‘‘I think my objection is really—it’s not the
recovery of the firearm or any subsequent testing . . . . I understand that
the court is going to allow the firearm . . . but as far as [what occurred]
inside the store, that would really be my specific objection because the
person in the store cannot tell . . . who fired the firearm . . . . I’m asking
the court to limit that testimony, more so than the actual physical recovery
of the firearm . . . because the owner . . . of that store could not say who
it was.’’
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Bridgeport homicide, that’s the one the defendant is
charged with participating in. Very, very close in time,
we have the Smokin’ Wings [robbery], same day, within
a matter of hours. The weapon that was used in the
Bridgeport homicide was used in the Smokin’ Wings
[robbery] and was recovered by the police, identified
to be the . . . Bridgeport homicide weapon. There’s
DNA of the defendant on this weapon.
‘‘In the Smokin’ Wings [robbery] there are three perpetrators supposed to be involved, an African-American
and two either white or Hispanic.
‘‘Now, the state does not have to prove beyond a reasonable doubt that the defendant participated in the
Smokin’ Wings [robbery], but yet, I think I have to keep
my eye on the ball here, and the question is, is this New
Haven Smokin’ Wings incident and the [gun] and the
. . . evidence concerning the [gun] relevant to establishing the defendant’s guilt in the Bridgeport homicide.
I think the answer is clearly it’s relevant. It tends to
prove a fact that’s in issue. It doesn’t have to be conclusive but it’s relevant and I’ll consider a limiting instruction concerning what you may object to being adduced
about what happened within Smokin’ Wings but I’m not
going to just outright preclude that . . . I think all of
this is relevant to the charge of the defendant’s guilt
of the felony murder in Bridgeport . . . . I think it’s
admissible evidence.’’
During trial, on May 23, 2018, the state proffered
evidence of the Smokin’ Wings robbery for the purposes
of establishing identity, outside the presence of the
jury. The defendant renewed his initial objection to the
admission of the evidence. The court concluded that
the evidence ‘‘should be . . . admitted for purposes
of the jury’s consideration that the defendant was a
perpetrator in the charged offense here in Bridgeport.’’
Evidence regarding the robbery at Smokin’ Wings was
then presented to the jury.
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On May 31, 2018, the defendant was convicted of
attempt to commit robbery in the first degree and conspiracy to commit robbery in the first degree.14 The
court sentenced the defendant to a total effective sentence of thirty years of incarceration, ten years of which
were mandatory, followed by a period of special parole
for five years. This appeal followed.
The defendant claims that the trial court improperly admitted evidence of the separate robbery at the
Smokin’ Wings restaurant in New Haven. He argues that
(1) the evidence of the Smokin’ Wings robbery was
not relevant or material to any uncharged misconduct
exception pursuant to § 4-5 (c) of the Connecticut Code
of Evidence, (2) the prejudicial effect of evidence of
the Smokin’ Wings robbery outweighed its probative
value, and (3) the admission of this evidence was harmful error.
We have no need to consider whether the admission
of evidence of misconduct at the Smokin’ Wings restaurant was improper, because the evidence was emphatically harmless. See State v. Osimanti, 299 Conn. 1,
18, 6. A.3d 790 (2010) (no abuse of discretion analysis
conducted when concluding that trial court’s evidentiary rulings were harmless). The evidence was proffered and admitted on the ground that it was relevant
to identification, that is, that it tended to show that the
defendant participated in the robbery at the Sapiao’s
Grocery. The court instructed the jurors several times
that they could consider the evidence only for the purpose of identification.15
14

The jury found the defendant not guilty of the felony murder charge.
The court gave the following limiting instruction at the time the evidence
was admitted: ‘‘You may not consider the Smokin’ Wings evidence as establishing a predisposition on the part of the defendant to commit any crime
charged or to demonstrate criminal propensity. You may consider such
evidence if you believe it and further find it logically and rationally supports
the issue for which its being offered by the state, but only as it may bear
on the issue of the identity of the defendant in the Bridgeport homicide. So
you can consider this evidence of the New Haven matter if you believe it
and only for purposes of your consideration of identity of the defendant in
the Bridgeport homicide.’’
15
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Other evidence overwhelmingly established identification. The jury could have found that the defendant’s
DNA was on the gun that fired the fatal bullets. Surveillance video and eyewitness’ descriptive testimony confirmed the identification. Furthermore, the defendant
himself stated to the police and testified that he and
Vanderberg had intended to commit robberies and that
they were present in Sapiao’s Grocery.16
The defendant claims evidential rather than constitutional error; he, thus, has the burden on appeal of showing harmful error. ‘‘[W]hen an improper evidentiary rulWhen charging the jury, the court also stated: ‘‘The state . . . offered
[evidence of the Smokin’ Wings robbery] . . . as an alleged act of misconduct of the defendant as it [may] bear upon your consideration of the identity
of the defendant as a perpetrator of the crimes charged in this case. You
may not consider such evidence as establishing a predisposition on the part
of the defendant to commit any of the crimes charged or to demonstrate a
criminal propensity. You may consider such evidence if you believe it and
further to find that it logically and rationally supports the issue for which
it is being offered by the state, but only as it may bear on the issue of
identity of the defendant in the Bridgeport matters. On the other hand, if
you do not believe such evidence, or even if you do, if you find that it does
not logically and rationally support the issue for which it is being offered
by the state—namely, the identity of the defendant—then you may not
consider such [evidence] for any other purpose.’’ We presume that the jury
followed the instructions of the court.
16
The following examination transpired between the prosecutor and the
defendant at trial:
‘‘Q. And the store that you’re talking about, is that Sapiao’s Grocery store?
‘‘A. Yes. It is.
***
‘‘Q. And what happens inside the store?
‘‘A. I mean, I walk in the store, [Vanderberg] runs around the counter,
and the next thing you know I just hear arguing. . . .
***
‘‘Q. And what happens next?
‘‘A. I just heard gunshots. Like, I heard the arguing. . . . But I didn’t
necessarily hear everything. . . . [T]he main things I remember was just
give me the money or I’mma shoot you.
***
‘‘Q. Okay. So, you hear a shot and what do you do?
‘‘A. I froze up. I was completely in shock. . . . I didn’t know what to do.
Like, I didn’t even know what was happening. I thought the lady got shot,
but then I [saw] a man and the man was coming because I couldn’t see.
Like, I knew Vanderberg . . . was arguing with somebody, but I thought,
like—I don’t know. I just couldn’t tell who he was arguing with. I didn’t
know what was going on until after the fact when the shots went off and
there was a man in front of me. And he was, like, clutching his neck and
his chest.’’
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ing is not constitutional in nature, the defendant bears
the burden ofdemonstrating that the error was harmful.
. . . [W]e must examine the impact of the [improperly
admitted] evidence on the trier of fact and the result
of the trial. . . . [T]he proper standard for determining
whether an erroneous evidentiary ruling is harmless
should be whether the jury’s verdict was substantially
swayed by the error. . . . Accordingly, a nonconstitutional error is harmless when an appellate court has a
fair assurance that the error did not substantially affect
the verdict. . . . If the evidence may have had a tendency to influence the judgment of the jury, it cannot
be considered harmless. . . . That determination must
be made in light of the entire record [including the
strength of the state’s case without the evidence admitted in error].’’ (Internal quotation marks omitted.) State
v. LeBlanc, 148 Conn. App. 503, 508–509, 84 A.3d 1242,
cert. denied, 311 Conn. 945, 90 A.3d 975 (2014).
The defendant argues that because the jury returned
a split verdict, finding him not guilty of the felony murder charge but guilty of both robbery charges, the state’s
case against him was ‘‘close’’ and, therefore, the admission of evidence of the Smokin’ Wings robbery ‘‘cannot
be said to have not substantially affected the verdict.’’
(Emphasis in original.) He argues that, ‘‘after carefully
considering the evidence, the jury refused to find that
all the elements of felony murder were proven beyond
a reasonable doubt. . . . The fact that the jury split its
verdicts after hearing [evidence of the Smokin’ Wings
robbery] and considering it to the point that it entered
at least one acquittal further shows how close this case
was.’’ According to the defendant, the purported weakness in the state’s case contributed to the harmfulness
of the uncharged misconduct evidence. The defendant
does not claim that there was insufficient evidence to
support his conviction.
To support his assertion that the jury had doubts
concerning the strength of the state’s case, the defendant cites State v. Angel T., 292 Conn. 262, 294–95,
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973 A.2d 1207 (2009). In Angel T., our Supreme Court
determined that where there was no physical evidence
introduced concerning a sexual assault and the jury
twice reported to the court that it was deadlocked
in making its decision, ‘‘the state’s case was not sufficiently strong so as to not be overshadowed by the
[harmful error].’’ Id., 293. The court held: ‘‘[T]he lack
of physical evidence of sexual assault . . . rendered it
a credibility contest between the defendant and his
accusers, and the jury’s deadlock, followed by a split
verdict, leads us to believe that the state’s evidence did
not overwhelm the jury, indicating that the jury may
well have been unduly influenced by the [harmful
error].’’ Id., 295.
In the present case, the jury reported to the court
that it was deadlocked regarding the charge of felony
murder. In a note to the court, the jury stated: ‘‘[T]he
jury has—I think it’s found—found consensus on charge
two [(attempted robbery)] and [charge] three [(conspiracy to commit robbery)] and is divided on charge one
[(felony murder)]. Jury members have indicated unwillingness to change.’’ Shortly before the jury was released
for the day, the foreperson indicated that ‘‘[he] just
would prefer to have redacted the note.’’ He clarified:
‘‘I sent it out too early and I don’t really want the court
to address [it], if that makes sense. . . . I sent the note
out premature[ly] and I—I would wish to—to redact it,
to take it back and not have the court address it.’’ The
next day, the court, acknowledging the note and the
foreperson’s request, instructed the jury to continue its
17
The defendant also cites State v. Sawyer, 279 Conn. 331, 359–60, 904
A.2d 101 (2006), overruled in part on other grounds by State v. DeJesus,
288 Conn. 418, 953 A.2d 45 (2008), to support the proposition that the state’s
case was not particularly strong. In Sawyer, which involved a sexual assault,
our Supreme Court held that when there is a lack of physical evidence of
the sexual assault, the state does not have a strong case and the admission
of uncharged misconduct is harmful. Id., 359. The present case is distinguishable from Sawyer. Here, there is an abundance of physical evidence linking
the defendant to the robbery as well as the defendant’s admissions. As such,
Sawyer does not apply.
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deliberations. The jury then informed the court that it
had reached a consensus on all counts and delivered
its verdict.
Although the record discloses that the jury briefly
was deadlocked as to one count, there is no indication
of deadlock as to the other two counts, or as to identity
in any event. There was strong physical evidence linking
the defendant to the gun that was used in the robbery,
as well as witness identification and the defendant’s
own admissions. The court instructed the jury to consider the Smokin’ Wings evidence, if at all, only on
the issue of identification. We presume that the jury
followed the instructions of the court. See State v. Paul
B., 315 Conn. 19, 32, 105 A.3d 130 (2014) (in absence
of contrary evidence, appellate courts presume jury
followed limiting instruction). A review of the evidence
in this case, therefore, shows that the evidence of identification was so strong that any error regarding the
admission of evidence concerning Smokin’ Wings was
inconsequential. The defendant has not met his burden
of showing harmful error.
The judgment is affirmed.
In this opinion the other judges concurred.

BETHANY FLOOD v. ROBERT FLOOD
(AC 42477)
Prescott, Devlin and Sheldon, Js.
Syllabus
The defendant, whose marriage to the plaintiff previously had been dissolved, appealed to this court from judgment of the trial court, which
granted the plaintiff’s motion for a modification of the defendant’s child
support obligation. The parties’ separation agreement, which had been
incorporated into the dissolution judgment, required the defendant to
pay the cost of the private elementary school education for the parties’
minor child through the conclusion of the fifth grade. At the time the
separation agreement became enforceable, the annual cost of the child’s
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private school tuition was $55,000. After the child completed the fifth
grade and was enrolled in public school, the plaintiff sought a modification of the defendant’s child support obligation on the grounds that
there had been a substantial change in circumstances because, inter
alia, the child was no longer attending private school. The defendant also
filed a motion for modification of child support, in which he requested a
decrease in his court-ordered obligation on the ground that the plaintiff’s
income had increased since the date of the last support order. The trial
court determined that the parties had contemplated that the plaintiff
accepted a lower weekly child support amount in return for the defendant’s being responsible for paying 100 percent of the child’s private
school tuition. The court further determined that, because the child had
stopped attending private school, the savings for the defendant in tuition
represented a substantial change of circumstances that entitled the
plaintiff to a modification in child support. The court awarded the plaintiff $1246 in weekly child support, which was the maximum presumptive
amount prescribed by the child support guidelines. The court order was
silent as to the defendant’s motion for modification. On appeal, the
defendant claimed, inter alia, that the trial court erred in finding that
there had been a substantial change in circumstances and that the court
had ordered an improper wealth transfer between the parties because
it failed to consider or respond to the needs of the child. Held:
1. The trial court’s finding that there had been a substantial change in
the defendant’s financial circumstances was not clearly erroneous: the
expiration of the defendant’s court-ordered obligation to pay for the
child’s private schooling removed an encumbrance on his assets that
made an additional $55,000 per year available to him for all purposes,
including the payment of child support, and, although the separation
agreement did not expressly link the amount of the plaintiff’s initial
child support award to the defendant’s agreement to pay for the child’s
private schooling or entitle the plaintiff to reconsideration of that order
once the defendant’s payment obligation ended, the court reasonably
determined that the amount of that award should be reconsidered in light
of the termination of the defendant’s private school payment obligation.
2. The trial court did not abuse its discretion in determining that the amount
of the child support award would be $1246 per week; the court did not
determine the amount of the award until after it conducted an extensive
evidentiary hearing and considered the arguments of counsel, the parties’
motions, memoranda of law and testimony, and all relevant rules, statutory authority and case law, and the court was not required to cite
additional reasons for its increase in the defendant’s child support obligation, as its order was consistent with statutory (§ 46b-84 (d)) criteria
and within the range between the minimum and maximum support
amounts established by the child support guidelines.
3. The defendant could not prevail on his claim that the trial court erred
by failing to consider and rule on his motion for modification of his
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child support obligation; although the trial court never made a formal
ruling on the defendant’s motion, it expressly acknowledged that the
motion was before it when it granted the plaintiff’s motion for modification, which effectively and intentionally denied the defendant’s motion,
and, as the defendant conceded to this court that his motion was effectively denied, he could not be granted relief, as he failed to raise a
substantive challenge to the ruling.
Argued February 6—officially released July 14, 2020
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial
district of Stamford-Norwalk and tried to the court,
Shay, J.; judgment dissolving the marriage and granting
certain other relief; thereafter, the court, Truglia, J.,
granted the plaintiff’s motion for modification of child
support and rendered judgment thereon, and the defendant appealed to this court. Affirmed.
Gary I. Cohen, for the appellant (defendant).
Eric R. Posmantier, with whom was Kimberly A.
Stokes, for the appellee (plaintiff).
Opinion

SHELDON, J. The defendant, Robert Flood, appeals
from the judgment of the trial court in favor of the
plaintiff, Bethany Flood, on her postjudgment motion
for modification of child support. The defendant claims
that the trial court erred in granting the plaintiff’s
motion (1) by predicating its ruling on a finding that
there had been a substantial change in circumstances
since the date of the last court order requiring him to pay
child support, as agreed to by the parties and entered
by the court as part of the judgment dissolving their
marriage, (2) by failing to consider or respond to the
needs of the child when fashioning its modified child
support order, and thus merely ordering an improper
wealth transfer between the parties, and (3) by entering
its modified order without ruling on the defendant’s
conflicting, simultaneously argued motion for modification of child support. We reject the defendant’s claims
and, thus, affirm the judgment of the trial court.
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The following facts and procedural history are relevant to our resolution of this appeal. The parties were
married on June 5, 2004. On November 7, 2014, the
trial court, Shay, J., rendered judgment dissolving the
parties’ marriage. The judgment of dissolution incorporated by reference the terms of a written separation
agreement between the parties, wherein they agreed,
inter alia, to the division of their marital property, to
the alimony and child support obligations between
them, and to all arrangements for the parenting and
schooling of their minor daughter (child). Section 4.1
of the separation agreement provides, more particularly, that the defendant would provide for the financial
support of the child in three ways: (1) by making a
weekly payment to the plaintiff of $464 in child support;
(2) by continuing to provide health insurance for the
child, and paying 80 percent of any unreimbursed medical expense that might be incurred for her benefit; and
(3) by paying all expenses for the child’s enrollment in
private elementary school through the conclusion of
fifth grade at Pear Tree Point School or another school
mutually agreed to by the parties.1
At the time the separation agreement became
enforceable under the judgment of dissolution, the child
was enrolled in the fourth grade at Pear Tree Point
School in Darien, where the cost of her attendance was
approximately $55,000 per year. The child completed
the fifth grade at Pear Tree Point School in June, 2016.
Thereafter, in September, 2016, the child was enrolled
in a public middle school in Greenwich.
On December 18, 2017, the plaintiff filed a motion
for modification of child support. The plaintiff alleged
in her motion for modification that there had been a
1
Section 4.1 is the first subsection of article IV of the agreement, entitled
‘‘CHILD SUPPORT/POST MAJORITY EDUCATIONAL SUPPORT/PROPERTY SETTLEMENT/ALIMONY/RETIREMENT PLAN.’’ It sets forth all of
the parties’ agreements concerning the provision of financial support for
the child.
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substantial change in circumstances since the date of
the last child support order because (1) ‘‘the defendant’s
total compensation from employment has increased in
one or more of the years following the entry of the last
order,’’ and (2) ‘‘the minor child is no longer attending
private school.’’
On October 1, 2018, the defendant filed his own
motion for modification of child support, in which he
requested a decrease in his court-ordered obligation to
pay child support to the plaintiff. In support of his
motion for modification, the defendant alleged that
there had been a substantial change in the plaintiff’s
financial circumstances since the date of the court’s
last child support order because the plaintiff’s income
had increased in that period by 188 percent. The defendant claimed, more specifically, that whereas the plaintiff’s gross base pay as a part-time nurse, on the date
of the judgment of dissolution, had been $186.65 per
week, or $9705.80 per year, her gross base pay on the
date of his motion for modification, in her then current
position as a full-time nurse, was $537 per week, or
$27,924 per year. The defendant further alleged that
whereas, when the judgment of dissolution was rendered, the plaintiff’s total expenses for the child had
been $882.90 per week, or $45,910.80 per year, her
expenses for the child had since fallen by 43 percent,
to a total of $504 per week, or $26,208 per year.
In her memorandum of law in support of her motion
for modification, the plaintiff not only reiterated her
claims that there had been a substantial change in circumstances since the date of the judgment of dissolution due to the defendant’s intervening increase in
income and loss of responsibility to pay for the child’s
private schooling, but argued that the defendant had
conceded that there had been a substantial change in
circumstances in that interval by filing his own motion
for modification of child support. The plaintiff concluded her memorandum by arguing that, under Dowling v. Szymczak, 309 Conn. 390, 407, 72 A.3d 1 (2013),
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an increase in child support was warranted because
the initial child support order was not accomplishing
the goal of ‘‘Connecticut’s [i]ncome [s]hares [m]odel
for child support, [under which a] child [of separated
parents] should receive the same proportion of parental
income [after her parents’ separation] as [she] would
have received if [her] parents [still] lived together.’’
(Internal quotation marks omitted.)
The defendant filed a memorandum of law in opposition to the plaintiff’s motion for modification, in which
he argued that the plaintiff could not meet her burden
of demonstrating that a substantial change in circumstances had occurred since the date of the last court
order. Specifically, the defendant argued that there had
been no substantial change in his financial circumstances since that date because there had not been a
substantial change in his net income in that time frame.
Child support, he argued, must be calculated on the
basis of the parties’ net income, not their disposable
income. Therefore, he argued, the child’s enrollment in
public school meant only that she had one less need
for financial support at the time of the plaintiff’s motion
than she had when the judgment of dissolution was
rendered, thus providing good reason for him to pay
less, not more, money in child support than he was
required to pay under the last court order. The plaintiff,
he therefore concluded, was improperly using her
motion for modification to make a ‘‘cash grab in the
form of child support . . . .’’
On December 17, 2018, the court, Truglia, J., conducted a full day hearing on the parties’ conflicting
motions for modification. At that hearing, the plaintiff
argued once again that there had been a substantial
change in the defendant’s financial circumstances since
the date of the last child support order because (1) his
income had increased in the interim and (2) the child
was no longer attending private elementary school, and
thus the defendant was no longer obligated to pay for
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her private schooling. The plaintiff contended that
because the parties’ combined net weekly income
exceeded $4000, a proper award of child support under
the child support guidelines could be not less than $443
per week nor more than $1246 per week, as determined
by our Supreme Court in Dowling v. Szymczak, supra,
309 Conn. 390, and Maturo v. Maturo, 296 Conn. 80,
995 A.2d 1 (2010). Accordingly, the plaintiff requested
the court to order an increase in the defendant’s child
support obligation to $1246 per week, the maximum
amount awardable without deviating from the guidelines. In support of her position, the plaintiff argued
that, although the child was entitled to receive up to a
certain percentage of her father’s income so that she
might enjoy the same luxuries after her parents separated as she would have enjoyed if they had remained
together, the current child support award did not give
her that opportunity because it only enabled her to
enjoy such luxuries when she was with the defendant.
In response to the plaintiff’s arguments, the defendant contended that the alleged increase in his income
since the date of the last court order and the intervening
termination of his obligation to pay for the child’s private schooling did not support a finding of a substantial
change in circumstances. As for his income, he testified
that, in the period from 2014, when the separation agreement became enforceable under the judgment of dissolution, until 2018, when the plaintiff filed her motion
for modification, his income had increased by only 3
percent. As for the termination of his obligation to pay
for the child’s private schooling, he argued that even
though he was no longer required to pay approximately
$55,000 per year for such schooling, the termination
of that payment obligation could not be considered a
substantial change in circumstances because it did not
result in any change in his net income. Child support,
he argued, must be based on the parties’ net income,
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not on the manner in which they used that net income
after they received it. Therefore, he argued, just because
he had ‘‘more cash in [his] wallet’’ or ‘‘[m]ore disposable
income’’ after his obligation to pay for the child’s private
schooling came to an end, his access to such increased
funds did not constitute a substantial change in circumstances of the sort required to support a modification
of his child support obligation.
In support of his own motion for modification, the
defendant reargued his pleaded claim that the amount
of his child support obligation should be decreased
because, since the time of the divorce, the plaintiff’s
income had increased by 188 percent while her expenses
for the child had decreased by 43 percent.
On January 2, 2019, the court granted the plaintiff’s
motion for modification by issuing a written order
requiring the defendant to pay the plaintiff $1246 per
week in child support, as she had requested, retroactive
to January 8, 2018—the date on which the defendant
had been served with the plaintiff’s motion. In its order,
the court explained the basis for its ruling as follows:
‘‘The court has carefully considered all of the evidence
presented by both parties in this case, including the
testimony of both parties and the financial records presented in support of and in opposition to the plaintiff’s
motion to modify child support.
‘‘The court finds that the plaintiff has carried her
burden of proof by a preponderance of the evidence
that there has been a substantial change in circumstances since the initial child support order was entered
in November, 2014. The court finds that the parties
contemplated that the plaintiff accepted a lower weekly
child support amount in return for the defendant being
responsible for paying 100 percent of the private school
tuition and other school costs for the parties’ daughter.
At the time of judgment, the daughter attended the Pear
Tree Point School. The child stopped attending the Pear
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Tree Point School in June, 2016, and began attending
a public school . . . in the fall of 2016. The savings in
annual private school tuition represents a substantial
change of circumstances entitling the plaintiff to a modification in child support. . . .
‘‘[T]aking into consideration the respective gross and
after-tax incomes of the parties and the parties’ respective assets, the court finds that the proper weekly child
support order is the maximum presumptive amount as
prescribed by the guidelines.’’ Although the trial court’s
order was silent as to the defendant’s motion for modification, the defendant never sought judicial relief to
clarify the nature or scope of the ruling set forth in that
order. This appeal followed.
I
On appeal, the defendant first claims that the trial
court erred in granting the plaintiff’s motion for modification by finding that there had been a substantial
change in circumstances since the date of the judgment
of dissolution, under which the last court order requiring him to pay child support to the plaintiff went into
effect. The defendant claims, more particularly, that the
court erred in finding that there had been a substantial
change in his financial circumstances when his obligation to pay for the child’s private schooling came to an
end based on a finding that the parties intended to link
the plaintiff’s initial acceptance of the lowest presumptive amount of child support awardable under the guidelines to the defendant’s agreement to pay all expenses
for the child’s private schooling through the fifth grade.
The defendant claims that the trial court erred in making
such a finding as to the parties’ intent because there is
no language in the agreement expressing such an intent,
there is no other evidence in the record to support such
a finding, and the parties did not base their arguments
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for or against the plaintiff’s motion for modification on
the presence or absence of any such intent.
The plaintiff does not dispute the defendant’s claim
that she did not base her motion for modification on
allegations or proof that the parties intended to base
the initial amount of her child support award on the
defendant’s willingness to pay for the child’s private
schooling through the fifth grade. She contends, however, that although the court undeniably made such
a finding, that finding was not central to its ultimate
determination that there had been a substantial change
in the defendant’s financial circumstances since the
date of the judgment of dissolution. Instead, she argues,
the court’s finding of a substantial change in circumstances was based principally on the proven fact that
the termination of the defendant’s private school payment obligation for the child had made a considerable
sum of previously committed money—specifically,
$55,000 per year in after-tax dollars—available for his
discretionary use since the child completed the fifth
grade, thereby substantially increasing his usable assets
and materially improving his financial condition since
that time. For the following reasons, we agree with the
plaintiff that the trial court’s finding of a substantial
change in circumstances must be upheld.
We begin by setting forth the applicable standard of
review. ‘‘The scope of our review of a trial court’s exercise of its broad discretion in domestic relations cases
is limited to the questions of whether the [trial] court
correctly applied the law and could reasonably have
concluded as it did. . . . In determining whether a trial
court has abused its broad discretion in domestic relations matters, we allow every reasonable presumption
in favor of the correctness of its action. . . . Nevertheless, we may reverse a trial court’s ruling on a modification motion if the trial court applied the wrong standard
of law.’’ (Internal quotation marks omitted.) Fox v. Fox,
152 Conn. App. 611, 619, 99 A.3d 1206, cert. denied, 314
Conn. 945, 103 A.3d 977 (2014).
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General Statutes § 46b-86 governs the modification
of an alimony or child support order after the date of
a dissolution judgment. Section 46b-86 (a) provides that
a final order for alimony or child support may be modified by the trial court upon a showing of a substantial
change in the circumstances of either party. ‘‘Under that
statutory provision, the party seeking the modification
bears the burden of demonstrating that such a change
has occurred. . . . To obtain a modification, the moving party must demonstrate that circumstances have
changed since the last court order such that it would
be unjust or inequitable to hold either party to it.
Because the establishment of changed circumstances
is a condition precedent to a party’s relief, it is pertinent
for the trial court to inquire as to what, if any, new
circumstance warrants a modification of the existing
order. . . .
‘‘Once a trial court determines that there has been a
substantial change in the financial circumstances of
one of the parties, the same criteria that determine an
initial award of alimony and support are relevant to the
question of modification. . . . More specifically, these
criteria, as outlined in General Statutes § [46b-84],
require the court to consider the needs and financial
resources of each of the parties and their children
. . . . The power of the trial court to modify the
existing order does not, however, include the power to
retry issues already decided . . . or to allow the parties
to use a motion to modify as an appeal. . . . Rather,
the trial court’s discretion includes only the power to
adapt the order to some distinct and definite change
in the circumstances or conditions of the parties. . . .
‘‘Thus, [w]hen presented with a motion for modification, a court must first determine whether there has
been a substantial change in the financial circumstances
of one or both of the parties. . . . Second, if the court
finds a substantial change in circumstances, it may
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properly consider the motion and, on the basis of the
§ [46b-84] criteria, make an order for modification. . . .
The court has the authority to issue a modification only
if it conforms the order to the distinct and definite
changes in the circumstances of the parties.’’ (Footnote
omitted; internal quotation marks omitted.) Fox v. Fox,
supra, 152 Conn. App. 620–21 (postjudgment motion to
modify child support).
‘‘A finding of a substantial change in circumstances
is subject to the clearly erroneous standard of review.’’
(Internal quotation marks omitted.) Thomasi v. Thomasi, 181 Conn. App. 822, 842, 188 A.3d 743 (2018). A
factual finding is not clearly erroneous when there
is evidence in the record to support it, unless ‘‘the
reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been
committed.’’ (Internal quotation marks omitted.) Kirwan v. Kirwan, 185 Conn. App. 713, 726, 197 A.3d
1000 (2018).
Following the evidentiary hearing, the court found
that ‘‘the plaintiff has carried her burden of proof by a
preponderance of the evidence that there has been a
substantial change in circumstances since the initial
child support order was entered in November, 2014.
The court finds that the parties contemplated that the
plaintiff accepted a lower weekly child support amount
in return for the defendant being responsible for paying
100 percent of the private school tuition and other
school costs for the parties’ [child]. At the time of judgment, the [child] attended the Pear Tree Point School.
The child stopped attending the Pear Tree Point School
in June, 2016, and began attending a public school . . .
in Greenwich in the fall of 2016. The savings in annual
private school tuition represents a substantial change
of circumstances entitling the plaintiff to a modification in child support.’’ (Emphasis added.)
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By the foregoing language in its order granting the
plaintiff’s motion for modification, the trial court made
it clear that the principal basis for its finding that there
had been a substantial change in circumstances since
the date of the last court order was not the mere termination of the defendant’s obligation to pay for the
child’s private schooling, which had no automatic consequences under the parties’ separation agreement or
the judgment of dissolution, but the material improvement in the defendant’s financial situation that resulted
from the defendant’s subsequent ‘‘savings in annual private school tuition . . . .’’ As the realization of such
substantial savings is indisputable, the basic issue presented to this court is whether such a change in a party’s
financial circumstances, substantially increasing his
usable assets without a corresponding increase in his
net income by relieving him of a preexisting obligation
to use those assets to satisfy a binding court order, can
be found to constitute a substantial change in circumstances within the meaning of § 46b-86 (a). Under our
long-standing case law interpreting and applying § 46b86 (a), we conclude that that question must be answered
in the affirmative.
We find, more particularly, that Bartlett v. Bartlett,
220 Conn. 372, 382–83, 599 A.2d 14 (1991), and Fabiano
v. Fabiano, 10 Conn. App. 466, 469–70, 523 A.2d 937
(1987), are instructive on this issue. In Bartlett, the
plaintiff alleged that it was improper for the trial court
to refuse to consider evidence of the vesting of the
defendant’s inheritance since the date of the last court
order as a basis for determining, on the plaintiff’s
motion to modify alimony, if there had been a substantial change in circumstances since the date of that order
within the meaning of § 46b-86 (a). The plaintiff argued
that that the court’s ruling was erroneous because the
defendant’s ‘‘financial circumstances had changed sub-
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stantially due to his [newly vested] inheritance . . . .’’
Bartlett v. Bartlett, supra, 220 Conn. 382. Our Supreme
Court agreed with the plaintiff, ruling that ‘‘the defendant’s financial circumstances changed substantially
upon the vesting of [the defendant’s] inheritance, warranting the plaintiff’s motion . . . to increase the
award of periodic alimony.’’ Id., 381. Significantly, moreover, the Supreme Court concluded its analysis by
observing, more generally, that, ‘‘[w]hether the defendant inherited ‘property’ or cash is of no consequence;
a substantial increase in wealth of any sort may form
an appropriate ground for a motion to modify alimony.’’ (Emphasis added.) Id., 383.
Similarly, in Fabiano, ‘‘[t]he principal issue [on]
appeal [was] whether the trial court erred by declining
to modify the defendant’s child support obligation to
the plaintiff [under § 46b-86], where the defendant’s
assets had increased substantially as a result of a personal injury award.’’ Fabiano v. Fabiano, supra, 10
Conn. App. 466. Upon a review of the record, this court
found that the ‘‘continuation of the prior order would
be unfair and improper’’; id., 469; because the increase
in assets was ‘‘a significant betterment in the financial
condition of [the defendant] . . . and constituted an
unforeseen change of circumstances justifying a reconsideration by the trial court of the prior . . . support
orders.’’ (Citation omitted; internal quotation marks
omitted.) Id., 470.2
2

When Fabiano was decided, a claimant seeking to modify an alimony
or child support order under § 46b-86 was required to show that an uncontemplated substantial change in circumstances had occurred since the date
of the last court order. Fabiano v. Fabiano, supra, 10 Conn. App. 469. An
uncontemplated change, however, is no longer required by statute. Number
87-104 of the 1987 Public Acts eliminated the requirement in § 46b-86 that
modifications of alimony or child support be based on uncontemplated
changes of circumstances. See General Statutes § 46b-86 (a) (‘‘[a]fter the
date of judgment, modification of any child support order issued before, on
or after July 1, 1990, may be made upon a showing of such substantial
change of circumstances, whether or not such change of circumstances was
contemplated at the time of dissolution’’).
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The circumstances in the present case are similar to
those at issue in Bartlett and Fabiano because here,
as in those cases, the defendant gained access to and the
right to make immediate use of substantial additional
assets between the date of the last court order and the
date of the plaintiff’s motion for modification. Those
newly available assets, more particularly, were savings
the defendant had realized by no longer having to pay
for the child’s private schooling, which he had agreed
to do under the parties’ separation agreement until the
child completed the fifth grade, and the dissolution
court had ordered him to do by making the separation
agreement enforceable as part of the judgment of dissolution.
Importantly, this increase in the defendant’s available assets did not result from mere changes in his discretionary spending habits or other voluntary choices
as to how to use or invest his assets. No such change
would constitute a substantial change in circumstances
because the defendant could always reverse it in the
continuing exercise of total control over all of his assets.
Such a change would therefore not affect the defendant’s total assets, which would always remain fully
available to him, at all times and for all purposes, including consideration by the trial court as possible sources
of wealth for the payment of child support.
The change in available assets in this case, by contrast, resulted from the termination of the defendant’s
obligation, under a binding court order, to make substantial payments of after-tax dollars for the child’s
private schooling. When the initial court order of child
support was entered as part of the parties’ judgment
of dissolution, that binding court order encumbered the
defendant’s assets to the extent of his private school
payment obligation, and continued to do so for as long
as the order remained in effect. The existence of the
order thus made the encumbered assets unavailable
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to the defendant for any other purpose, including the
payment of child support. When the order expired, however, the resulting encumbrance upon the defendant’s
assets was removed, making an additional $55,000
per year in after-tax dollars available to the defendant
for all purposes, including the payment of child support.
By gaining access to those previously encumbered
assets, the defendant realized a substantial increase
in his disposable wealth and a significant betterment
of his financial condition just as surely as if he had
received assets of the same value by the vesting of
an inheritance, as in Bartlett, or the awarding of civil
damages, as in Fabiano.
For the defendant, as the trial court properly recognized, the savings realized by the termination of his
private school payment obligation were new assets in
his pocket that could and should be considered in
determining the amount of his child support obligation
to the plaintiff going forward. Therefore, although the
separation agreement did not expressly link the amount
of the plaintiff’s initial child support award to the defendant’s agreement to pay for the child’s private schooling
through the fifth grade, or contain a look-back provision
automatically entitling the plaintiff to reconsideration
of that order once the defendant’s payment obligation
came to an end, the court reasonably determined that
the amount of that award should be reconsidered in
light of the termination of the defendant’s private school
payment obligation because a larger amount of money
had thereby become available to the defendant for
that purpose.3
3
It might further be noted that the two paragraphs of the separation
agreement that established the amount of the initial court order of child
support and the defendant’s obligation to pay all expenses for the child’s
private schooling through the fifth grade were set forth in the same section
of the separation agreement, § 4.1, along with a third paragraph requiring
the defendant to pay for the child’s health insurance. This recitation of those
obligations to the child in a single paragraph of the parties’ separation
agreement supports the inference that the parties agreed to them as comple-
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On the basis of that evidence, we conclude that the
court’s finding that there had been a substantial change
in the defendant’s financial circumstances since the
date of the last court order requiring him to pay child
support to the plaintiff was not clearly erroneous.
II
The defendant next claims that the trial court erred
because the granting of the plaintiff’s motion for modification amounted to an impermissible postdissolution
transfer of wealth between the parties rather than a
need-based increase in the amount of his child support
obligation. Specifically, the defendant contends that the
trial court failed to consider the child’s needs in establishing the amount of its modified child support award,
thus rendering that award an improper wealth transfer
to the plaintiff. We disagree.
A challenge to a trial court’s application of a statute
in modifying a child support order raises a question of
law, over which this court exercises plenary review.
See Mason v. Ford, 176 Conn. App. 658, 662, 168 A.3d
525 (2017). Our Supreme Court in Dowling provided
clear guidance for determining child support obligations in high income situations: ‘‘In a trilogy of recent
cases, [our Supreme] [C]ourt has already discussed the
guidelines and accompanying schedule in detail. See
mentary parts of a unified matrix of financial support for the child, to meet
her changing needs as she grew older until she reached the age of majority.
The amount of child support that the defendant agreed to pay directly to
the plaintiff was thus only one component of the total financial support the
parties agreed to provide for her. Therefore, when one essential need of
the child changed with the passage of time, the deployment of her parents’
assets to provide for her continuing support could change as well, providing
different amounts of money for different purposes as her activities changed
and her needs evolved. This factor as well supports the court’s determination
that the practical increase in the defendant’s usable wealth that resulted
from the termination of his private school payment obligation made it appropriate for the court to consider such increased wealth as a basis for modifying
its initial child support award.
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Maturo v. Maturo, supra, 296 Conn. 80; Misthopoulos
v. Misthopoulos, [297 Conn. 358, 999 A.2d 721 (2010)];
Tuckman v. Tuckman, 308 Conn. 194, 61 A.3d 449
(2013). Accordingly, we will not till this legal landscape
any more than is necessary for the resolution of the
present case. . . . [T]he schedule sets forth a presumptive percentage and resultant amount corresponding
to specific levels of combined net weekly income; the
schedule begins at $50 and continues in progressively
higher $10 increments, terminating at $4000. . . . This
court has recognized that the guidelines nonetheless
apply to combined net weekly income in excess of that
maximum amount. . . . Indeed, the regulations direct
that, [w]hen the parents’ combined net weekly income
exceeds [$4000], child support awards shall be determined on a case-by-case basis, and the current support
prescribed at the [$4000] net weekly income level shall
be the minimum presumptive amount. . . .
‘‘While the regulations clearly demarcate the presumptive minimum amount of the award in high income
cases, they do not address the maximum permissible amount that may be assigned under a proper exercise of the court’s discretion. . . . [T]his court has
remained mindful that the guidelines . . . indicate that
such awards should follow the principle expressly
acknowledged in the preamble [to the guidelines] and
reflected in the schedule that the child support obligation as a percentage of the combined net weekly income
should decline as the income level rises. . . . We therefore have determined that child support payments . . .
should presumptively not exceed the [maximum] percent [set forth in the schedule] when the combined net
weekly income of the family exceeds $4000, and, in
most cases, should reflect less than that amount. . . .
‘‘Either the presumptive ceiling of income percentage
or presumptive floor of dollar amount on any given
child support obligation, however, may be rebutted by
application of the deviation criteria enumerated in the
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guidelines and by the statutory factors set forth in § 46b84 (d). . . . In order to justify deviation from this
range, the court must first make a finding on the record
as to why the guidelines were inequitable or inappropriate . . . . Thus, this court unambiguously has stated
that, when a family’s combined net weekly income
exceeds $4000, the court should treat the percentage
set forth in the schedule at the highest income level as
the presumptive ceiling on the child support obligation,
subject to rebuttal by application of the deviation criteria enumerated in the guidelines, as well as the statutory
factors described in § 46b-84 (d). . . . In other words,
as long as the child support award is derived from a
total support obligation within this range—between the
presumptive minimum dollar amount and the presumptive maximum percentage of net income—a finding in
support of a deviation is not necessary.’’ (Citations omitted; emphasis omitted; internal quotation marks omitted.) Dowling v. Szymczak, supra, 309 Conn. 400–402.
In adjudicating child support cases, courts in our
jurisdiction have been reminded to avoid wealth transfers when awarding child support. In Maturo, for example, our Supreme Court expressly warned as follows
against wealth transfers or disguised alimony: ‘‘The
effect of unrestrained child support awards in high
income cases is a potential windfall that transfers
wealth from one spouse to another or from one spouse
to the children under the guise of child support. In the
present case, the award of 20 percent of the defendant’s
indeterminate annual bonus without any justification
relating to the characteristics or needs of the children
closely resembles the ‘disguise[d] alimony’ this court
disapproved of in Brown v. Brown, 190 Conn. 345, 349,
460 A.2d 1287 (1983).’’ (Emphasis in original.) Maturo
v. Maturo, supra, 296 Conn. 105. Moreover, the preamble to the child support guidelines expressly acknowledges that a child support obligation, as a percentage
of the combined net weekly income, should decline as
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the income level rises. Child Support and Arrearage
Guidelines (2015), preamble, § (d), p. v.
In this case, the defendant focuses on the ‘‘warnings’’
to courts about making wealth transfers or providing
increased alimony in the guise of increased child support awards in high income situations, as described in
Maturo. The defendant’s reliance on Maturo, however,
is misplaced because Maturo involved a ‘‘child support
order [that was found to be] improper because it was
inconsistent with the statutory criteria and with the
principles expressed in the guidelines.’’ Maturo v.
Maturo, supra, 296 Conn. 89. As a result, the warning
in Maturo was made in the context of a court’s award
of child support that exceeded the highest amount
established for families at the upper limit of the schedule. Id., 87, 104–105. Therefore, the court in Maturo
held that the trial court ‘‘misapplied the deviation criteria and failed to expressly consider the factors set forth
in § 46b-84 (d), thus providing no acceptable rationale
for its decision.’’ (Emphasis added.) Id., 89. In the present case, however, the trial court’s modified child support award did not fall outside the range prescribed by
the guidelines but, rather, increased the child support
to the highest amount authorized by those guidelines.
Consistent with this analysis, our Supreme Court, in its
opinion in Dowling, which was issued three years after
Maturo, explained that ‘‘as long as the child support
award is derived from a total support obligation within
this range—between the presumptive minimum dollar
amount and the presumptive maximum percent of
income—a finding in support of a deviation is not necessary.’’ Dowling v. Szymczak, supra, 309 Conn. 402. This
means that, although the trial court is required to consider the statutory criteria set forth in § 46b-84 (d) in
setting the amount of a modified child support order,
the statute does not ‘‘mandate that a court articulate
why it is ordering an amount consistent with the criteria.’’ (Internal quotation marks omitted.) Kirwan v. Kirwan, supra, 185 Conn. App. 746.
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In light of this important distinction, we cannot say
that the trial court erred in determining the amount of
its modified award under the guidelines. In making its
order and findings of fact, the court conducted an extensive evidentiary hearing on the motions before it and
reviewed the parties’ memoranda in support of and in
opposition to those motions, the testimony they presented, all relevant rules, statutory authority and case
law, and the arguments of counsel. In its order, the
court expressly noted that the ‘‘statutory criteria of
§ 46b-84 [d]’’ had been considered. It also noted that
it had considered ‘‘the respective gross and after-tax
incomes of the parties and the parties’ respective assets
. . . .’’ It was not until after those considerations had
been made that the court determined that the child
support award would be $1246 per week. Although the
court did not cite any additional reasons for its increase
in the defendant’s child support obligation, it was not
required to do so because the child support order was
consistent with statutory criteria and within the range
between the minimum and maximum support amounts
established by the guidelines. See Kirwan v. Kirwan,
supra, 185 Conn. 746–47. Indulging every reasonable
presumption in favor of upholding the court’s ruling,
we cannot say that the trial court abused its discretion
in so ordering or that it applied the wrong standard
of law.
III
Lastly, the defendant claims that the trial court erred
because it failed properly to consider and rule on his
motion for modification, and, thus, that this court
should remand this case for further proceedings on that
motion. Although the trial court never made a formal
ruling on the defendant’s motion, it expressly acknowledged that the defendant’s motion was before it when
it issued its ruling granting the plaintiff’s conflicting
motion. If parties file conflicting motions, and one such
motion is granted, it can reasonably be presumed that
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the other motion was thereby denied. See Lambert v.
Donahue, 78 Conn. App. 493, 511–12, 827 A.2d 729
(2003); id., 512 (‘‘although not specifically mentioned
in the decision, the court did, in essence, rule on [the
plaintiff’s] motion . . . [by] finding in favor of [the
defendant]’’). The defendant concedes that under this
rule of law, the court did in fact effectively deny his
motion. In consideration of this applicable precedent,
and of the defendant’s failure to seek further judicial
relief to clarify the nature or scope of the trial court’s
ruling, we conclude that by granting the plaintiff’s
motion for modification, the trial court effectively and,
thus, intentionally, with full consideration of the defendant’s counterarguments, denied the defendant’s conflicting motion. In light of the defendant’s concession
that his motion was effectively denied, we cannot grant
him relief with respect to that ruling because he has
failed to raise a substantive challenge to the ruling.
The judgment is affirmed.
In this opinion the other judges concurred.

DAVID GODBOUT v. TONY ATTANASIO ET AL.
(AC 42683)
Alvord, Prescott and Bright, Js.
Syllabus
The plaintiff sought to recover monetary relief pursuant to statute (§ 12170) for the alleged misconduct of the defendants, members of the town
board of assessment appeals related to his motor vehicle tax assessment
appeal. The defendants filed a motion to dismiss the plaintiff’s action
on the grounds that the trial court lacked subject matter jurisdiction
because the plaintiff failed to exhaust his administrative remedies and
had failed to allege that the defendants had engaged in some unlawful
act or the omission of a necessary act, allegations that were required
to support an action pursuant to § 12-170. The court granted the motion
to dismiss on both grounds, from which the plaintiff appealed to this
court. Held:
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1. The trial court improperly held that it lacked subject matter jurisdiction
over the plaintiff’s action because the plaintiff failed to exhaust his
administrative remedies before the Freedom of Information Commission
(FOIC): there was nothing in the record before this court from which
to conclude that the legislature intended that a plaintiff seeking to
recover under § 12-170 must first exhaust any and all administrative
remedies; § 12-170 does not contain an exhaustion requirement and
nothing in the Freedom of Information Act (FOIA) statutory scheme
mandates that any and all issues involving the FOIA must always be
raised to and resolved by the FOIC before an action is brought in the
Superior Court; moreover, there is no statute that confers any authority
on the FOIC to impose monetary penalties on board members and, thus,
it would have been futile for the plaintiff to have filed an administrative
appeal because the FOIC lacked the ability to provide the plaintiff with
the relief requested.
2. This court declined to consider the plaintiff’s claim that a motion to
dismiss was not the proper procedural vehicle to challenge the legal
sufficiency of his complaint, the plaintiff having waived any objection
to the defendants’ use of a motion to dismiss by failing to raise that
issue before the trial court.
3. The trial court properly determined that the plaintiff’s complaint was
insufficiently pleaded, the complaint having failed to allege any act or
omission by an individual defendant that, if true, could satisfy the plaintiff’s burden of demonstrating an unlawful act or omission necessary
to prevail under § 12-170.
Argued January 16—officially released July 14, 2020
Procedural History

Action to recover damages for alleged official misconduct, brought to the Superior Court in the judicial district of New London where the court, Calmar, J.,
granted the defendants’ motion to dismiss and rendered
judgment thereon, from which the plaintiff appealed
to this court. Improper form of judgment; reversed;
judgment directed.
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Mark S. Zamarka, with whom, on the brief, was
Edward B. O’Connell, for the appellees (defendants).

Page 146A

90

CONNECTICUT LAW JOURNAL

JULY, 2020

July 14, 2020

199 Conn. App. 88

Godbout v. Attanasio
Opinion

PRESCOTT, J. In this statutory civil action brought
pursuant to General Statutes § 12-170,1 the plaintiff,
David Godbout, appeals from the judgment of the trial
court dismissing the action against the defendants, all
of whom are individual members of the East Lyme
Board of Assessment Appeals (board).2 In his action,
the plaintiff sought to recover monetary relief pursuant
to § 12-170 on the basis of alleged misconduct by the
defendants related to his motor vehicle tax assessment
appeal. The plaintiff claims that the court improperly
concluded that it lacked subject matter jurisdiction to
adjudicate the merits of his action because he (1) failed
to exhaust his administrative remedies with the Freedom of Information Commission (FOIC) before filing
his action in Superior Court and (2) failed to allege
sufficient facts in his complaint demonstrating that each
of the defendants had engaged in some unlawful act,
or had failed to perform a necessary act, related to the
tax assessment appeal. Although we agree with the
plaintiff with respect to his first claim, we disagree
with the second. We also conclude that the form of the
judgment is incorrect in that, rather than granting the
motion to dismiss on jurisdictional grounds, the court
should have rendered judgment in favor of the defendants.3
The following facts, which either are undisputed or
are taken from the underlying complaint and viewed
in the light most favorable to the plaintiff, are relevant
1
General Statutes § 12-170 provides in relevant part: ‘‘Each . . . member
of the board of assessment appeals . . . who does any unlawful act or
omits to do any necessary act connected with the levy, assessment or
collection of any tax, shall forfeit fifty dollars to the person aggrieved
thereby, to be collected by such person in an action on this statute . . . .’’
2
The defendants are Tony Attanasio, Michael Foley, Patrick Hughes, and
William W. Mather III.
3
As we discuss in part II of this opinion, the plaintiff waived any claim
that a motion to dismiss was not the proper vehicle for challenging the legal
sufficiency of his complaint.
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to our consideration of the plaintiff’s claims on appeal.
The plaintiff is a resident of East Lyme (town). The
plaintiff has a history of disputes with the town and
the board.4 In 2012, he filed a complaint with the FOIC
against the board and the town alleging that they had
violated the state’s Freedom of Information Act (FOIA),
General Statutes § 1-200 et seq., ‘‘by not permitting [the
plaintiff] or others with assessment appeals to view,
listen, observe and attend the hearings of other persons
appealing their motor vehicle tax assessments.’’ Godbout v. Board of Assessment Appeals, Freedom of Information Commission, Docket No. FIC 2012–504 (August
28, 2013). The FOIC, after a hearing, concluded that the
board had violated General Statutes § 1-225 (a)—FOIA’s
open meeting provision—as alleged by the plaintiff, and
the FOIC ordered the town and board to comply strictly
with § 1-225 in the future in conducting hearings and
meetings concerning tax assessment appeals.
Following this decision by the FOIC, the plaintiff
moved the board to disqualify the defendant Michael
Foley from participating in any subsequent tax assessment appeal brought by the plaintiff because Foley
allegedly had displayed bias against him, including calling him by vulgar names. Thereafter, Foley elected to
recuse himself in matters involving the plaintiff. As of
May, 2017, the defendant Patrick Hughes also elected
not to participate in property assessment appeals
brought by the plaintiff due to Hughes’ own negative
interactions with the plaintiff.
On September 8, 2018, the plaintiff appeared before
the board to challenge the taxes assessed by the town
on his motor vehicles pursuant to General Statutes § 124
In their brief, the defendants label the plaintiff a ‘‘serial abuser’’ of the
Freedom of Information Act (FOIA), General Statutes § 1-200 et seq., and
describe in some detail the plaintiff’s past interactions with town officials
related to what the defendants characterize as ‘‘the plaintiff’s FOIA obsession.’’ The defendants attached documents in support of these assertions
as exhibits to their motion to dismiss that are part of the record on appeal.
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5

71 (f). The board consisted of five elected members.
Present at the hearing were the four defendants and a
town clerk, Brooke Stevens, who acted as the recording
secretary.6 When it was time for the plaintiff to present
his appeal to the board, the defendants Foley, Hughes,
and William W. Mather III ‘‘indicated that they were
disqualif[ying] themselves . . . by getting up and leaving the room.’’ Although Hughes and Foley provided no
explanation for their decisions on the record, Mather
indicated that he worked for the law firm that represents the town in many legal matters.7
The plaintiff indicated to the defendant Tony Attanasio, the sole remaining board member present at
the hearing, that the board appeared no longer to have
a quorum present, and he assumed that, without
a quorum, the proceedings automatically would be
adjourned. The plaintiff also indicated to Attanasio that
he was prepared to proceed with his argument but
warned that any further proceedings might be void and
also might violate the FOIC’s prior orders directing the
board to comply strictly with the FOIA requirements.
Attanasio adjourned the proceedings, and the plaintiff
indicated to Attanasio that he would await further
instructions regarding a hearing on his appeal.8 Shortly
thereafter, on or about September 11, 2018, the board
mailed the plaintiff a copy of the minutes of the Septem5
The plaintiff successfully has challenged previous assessments on the
same vehicles. The gravamen of the plaintiff’s argument is that the values
attributed to his vehicles, which are provided to the town assessor’s office
by the state, are based on data that does not properly take into account the
actual condition of his vehicles, resulting in a purported overvaluation and,
correspondingly, an unfair tax assessment.
6
According to the meeting minutes, the board’s fifth member, Susan Graham, was absent.
7
The meeting minutes indicate that Foley’s and Hughes’ recusals were
precipitated by the plaintiff having filed a motion asking that they have
nothing to do with his appeal.
8
The minutes of the hearing indicate that the plaintiff also suggested that
Foley, Hughes, and Mather resign from the board and that new members
be appointed.
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ber 8, 2018 hearing and a copy of his appeal application,
both of which indicated that the board had taken no
action on the plaintiff’s appeal.
On October 1, 2018, the plaintiff, in response to the
board’s September 11, 2018 mailings, commenced the
underlying action as a self-represented party. Although
the plaintiff initiated his action as a small claims matter,
the court, on motion by the defendants, subsequently
transferred it to the regular civil docket of the Superior
Court. See Practice Book § 24-21. The plaintiff filed the
operative amended complaint on October 3, 2018. In
that complaint, the plaintiff alleged that the defendants
had engaged in official misconduct in violation of § 12170 because they failed to comply with certain provisions of the FOIA.
The defendants filed a motion to dismiss the plaintiff’s action on October 25, 2018, claiming that the court
lacked subject matter jurisdiction over it. In their memorandum in support of the motion to dismiss, the defendants argued that because the plaintiff’s complaint was
premised on alleged noncompliance with the FOIA, he
was required, pursuant to General Statutes § 1-206 (b)
(1),9to seek relief by way of an appeal to the FOIC, and
that his failure to exhaust this administrative remedy
deprived the trial court of subject matter jurisdiction
over this statutory action. According to the defendants,
the plaintiff did not file an appeal with the FOIC because
he knew that the FOIC would not schedule a hearing
‘‘due to his abusive history.’’ The defendants also argued
that the plaintiff sought to avoid the administrative
appeal requirement by framing his action as one seeking
relief pursuant to § 12-170, but that such an action
9
General Statutes § 1-206 (b) (1) provides in relevant part: ‘‘Any person
. . . wrongfully denied the right to attend any meeting of a public agency
or denied any other right conferred by the Freedom of Information Act may
appeal therefrom to the Freedom of Information Commission, by filing a
notice of appeal with said commission. . . .’’
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required allegations that the individual board members
had engaged in some unlawful act or the omission of
a necessary act, and, even construing the allegations
in the complaint in the light most favorable to the plaintiff, the complaint failed to contain any such allegations.
The plaintiff filed a memorandum in opposition to
the motion to dismiss. In it, he argued that a civil action
commenced in Superior Court, and not an administrative appeal to the FOIC, was the proper vehicle to obtain
the monetary relief provided by § 12-170, and that he
was not seeking an adjudication of whether a FOIA
violation had occurred but instead was asserting that
the board members’ actions amounted to a criminal
violation of an existing FOIC order, a remedy for which
was beyond the authority of the FOIC.
The court, Calmar, J., heard argument on the motion
to dismiss on December 17, 2018. The court rendered
a judgment of dismissal on February 4, 2019, agreeing
with the arguments of the defendants. The court reasoned as follows: ‘‘In paragraph 46 of the plaintiff’s
amended complaint, the plaintiff pleaded that his motor
vehicle property assessment appeal was not heard by
the [board] due to a lack of quorum, and [that] the
[board] did not produce accurate minutes of the failed
hearing. The plaintiff, however, did not appeal to the
FOIC to reschedule a hearing. . . . [G]rievances
against quorum and accurate minutes should be heard
before the FOIC. Because the plaintiff did not have a
hearing and did not receive a final decision from the
FOIC, he has not exhausted all of his administrative
remedies with the FOIC, and therefore, cannot appeal
a decision through the Superior Court because the court
lacks jurisdiction.
‘‘In paragraph 62 of the plaintiff’s amended complaint,
the plaintiff pleaded that the defendants have committed ‘criminal acts’ and ‘multiple violations’ of General Statutes § 1-240. In paragraph 63 of the plaintiff’s
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amended complaint, the plaintiff pleaded that the defendants have created a cause of action due to ‘official
misconduct’ under § 12-170. . . . Here, an order has
not been given by the FOIC, therefore, no member of
the [board] has failed to comply with the FOIC and
cannot be found guilty of criminal acts or multiple violations under § 1-240. . . . [With respect to the alleged
violation of § 12-170], the plaintiff has alleged the defendants ‘demonstrated official misconduct’; however, the
plaintiff fails to allege any specific incidents of misconduct. Even viewing the amended complaint in the light
most favorable to the plaintiff, the plaintiff has failed
to show that the [board] or any individual member of
the [board] has committed an unlawful act or omission
of a necessary act.’’
The court concluded: ‘‘Because the plaintiff has not
exhausted all of his administrative remedies with the
FOIC, and because no criminal or unlawful act, or omission of a necessary act performed by the [board] has
been alleged in the amended complaint, this court lacks
subject matter jurisdiction and the motion to dismiss
is granted.’’ This appeal followed.
We begin our discussion by setting forth the well
settled standard of review that governs an appeal from
a judgment granting a motion to dismiss on the ground
of a lack of subject matter jurisdiction. ‘‘A motion to
dismiss properly attacks the jurisdiction of the court,
essentially asserting that the plaintiff cannot as a matter
of law and fact state a cause of action that should be
heard by the court. . . . A court deciding a motion to
dismiss must determine not the merits of the claim or
even its legal sufficiency, but rather, whether the claim
is one that the court has jurisdiction to hear and decide.
. . . [B]ecause [a] determination regarding a trial
court’s subject matter jurisdiction is a question of law,
our review is plenary.’’ (Citations omitted; emphasis
altered; internal quotation marks omitted.) Bailey v.
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Medical Examining Board for State Employee Disability Retirement, 75 Conn. App. 215, 219, 815 A.2d 281
(2003).
‘‘Trial courts addressing motions to dismiss for lack
of subject matter jurisdiction pursuant to [Practice Book
§ 10–30] may encounter different situations, depending on the status of the record in the case. . . . [If] a
trial court decides a jurisdictional question raised by a
pretrial motion to dismiss on the basis of the complaint
alone, it must consider the allegations of the complaint
in their most favorable light. . . . In this regard, a court
must take the facts to be those alleged in the complaint,
including those facts necessarily implied from the allegations, construing them in a manner most favorable
to the pleader. . . .
‘‘In contrast, if the complaint is supplemented by
undisputed facts established by affidavits submitted in
support of the motion to dismiss . . . other types of
undisputed evidence . . . and/or public records of
which judicial notice may be taken . . . the trial court,
in determining the jurisdictional issue, may consider
these supplementary undisputed facts and need not
conclusively presume the validity of the allegations of
the complaint. . . . Rather, those allegations are tempered by the light shed on them by the [supplementary
undisputed facts]. . . . If affidavits and/or other evidence submitted in support of a defendant’s motion to
dismiss conclusively establish that jurisdiction is lacking, and the plaintiff fails to undermine this conclusion
with counteraffidavits . . . or other evidence, the trial
court may dismiss the action without further proceedings. . . . If, however, the defendant submits either no
proof to rebut the plaintiff’s jurisdictional allegations
. . . or only evidence that fails to call those allegations
into question . . . the plaintiff need not supply counteraffidavits or other evidence to support the complaint,
but may rest on the jurisdictional allegations therein.
. . .
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‘‘Finally, where a jurisdictional determination is
dependent on the resolution of a critical factual dispute,
it cannot be decided on a motion to dismiss in the
absence of an evidentiary hearing to establish jurisdictional facts. . . . In that situation, [a]n evidentiary
hearing is necessary because a court cannot make a
critical factual [jurisdictional] finding based on memoranda and documents submitted by the parties.’’ (Citations omitted; emphasis omitted; internal quotation
marks omitted.) Cuozzo v. Orange, 315 Conn. 606, 615–
17, 109 A.3d 903 (2015).
In the present case, the parties supplemented the
factual allegations as set forth in the complaint by
attaching affidavits and public records to the motion to
dismiss and to the opposition. Because no jurisdictional
facts were disputed, however, no evidentiary hearing
was required.
I
The plaintiff first claims that the court improperly
concluded that it lacked subject matter jurisdiction to
adjudicate the merits of his action because he had failed
to exhaust his administrative remedies with the FOIC.
We agree.
‘‘Because the exhaustion [of administrative remedies]
doctrine implicates subject matter jurisdiction, [the
court] must decide as a threshold matter whether that
doctrine requires dismissal of the [plaintiff’s] claim.
. . . [B]ecause [a] determination regarding a trial
court’s subject matter jurisdiction is a question of law,
our review is plenary. . . .
‘‘Under our exhaustion of administrative remedies
doctrine, a trial court lacks subject matter jurisdiction
over an action that seeks a remedy that could be provided through an administrative proceeding, unless
and until that remedy has been sought in the administrative forum. . . . In the absence of exhaustion of that
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remedy, the action must be dismissed.’’ (Citation omitted; emphasis added; internal quotation marks omitted.)
Levine v. Sterling, 300 Conn. 521, 528, 16 A.3d 664
(2011). ‘‘[If] a statutory requirement of exhaustion is
not explicit, courts are guided by [legislative] intent in
determining whether application of the doctrine would
be consistent with the statutory scheme. . . . Consequently, [t]he requirement of exhaustion may arise from
explicit statutory language or from an administrative
scheme providing for agency relief. . . .
‘‘A primary purpose of the [exhaustion of administrative remedies] doctrine is to foster an orderly process
of administrative adjudication and judicial review,
offering a reviewing court the benefit of the agency’s
findings and conclusions. It relieves courts of the burden of prematurely deciding questions that, entrusted
to an agency, may receive a satisfactory administrative
disposition and avoid the need for judicial review. . . .
Moreover, the exhaustion doctrine recognizes the
notion, grounded in deference to [the legislature’s] delegation of authority to coordinate branches of [g]overnment, that agencies, not the courts, ought to have primary responsibility for the programs that [the legislature] has charged them to administer. . . .
Therefore, exhaustion of remedies serves dual functions: it protects the courts from becoming unnecessarily burdened with administrative appeals and it ensures
the integrity of the agency’s role in administering its
statutory responsibilities.’’ (Citations omitted; internal
quotation marks omitted.) Stepney, LLC v. Fairfield,
263 Conn. 558, 564–65, 821 A.2d 725 (2003).
‘‘Despite the important public policy considerations
underlying the exhaustion requirement’’; Hunt v. Prior,
236 Conn. 421, 432, 673 A.2d 514 (1996); appellate courts
in this state have recognized several exceptions to the
requirement, albeit ‘‘infrequently and only for narrowly
defined purposes. . . . One of the limited exceptions
to the exhaustion rule arises when recourse to the

July 14, 2020

CONNECTICUT LAW JOURNAL

199 Conn. App. 88

JULY, 2020

Page 155A

99

Godbout v. Attanasio

administrative remedy would be demonstrably futile
or inadequate.’’ (Citations omitted; internal quotation
marks omitted.) Id. ‘‘[A]n administrative remedy is futile
or inadequate if the agency is without authority to grant
the requested relief. . . . It is futile to seek a remedy
[if] such action could not result in a favorable decision
and invariably would result in further judicial proceedings.’’ (Citation omitted; emphasis in original; internal
quotation marks omitted.) Neiman v. Yale University,
270 Conn. 244, 259, 851 A.2d 1165 (2004).10Thus, a party
10
Many of the policy considerations underlying the exhaustion of administrative remedies doctrine are equally applicable to a related abstention
doctrine—namely, the doctrine of primary jurisdiction or prior resort. See
Sharkey v. Stamford, 196 Conn. 253, 255–56, 492 A.2d 171 (1985) (discussing
difference between doctrines of exhaustion of administrative remedies and
primary jurisdiction). It is helpful to our discussion to briefly set forth
the interplay between these two doctrines. ‘‘The doctrine of exhaustion of
administrative remedies contemplates a situation where some administrative
action has begun, but has not yet been completed; where there is no administrative proceeding under way, the exhaustion doctrine has no application.
In contrast, primary jurisdiction situations arise in cases where a plaintiff,
in the absence of pending administrative proceedings, invokes the original
jurisdiction of a court to decide the merits of a controversy.’’ Id.
‘‘The doctrine of primary jurisdiction, like exhaustion, is grounded in a
policy of fostering an orderly process of administrative adjudication and
judicial review in which a reviewing court will have the benefit of the
agency’s findings and conclusions. . . . Ordinarily, a court should not act
upon subject matter that is peculiarly within the agency’s specialized field
without giving the agency an opportunity to apply its expertise, for otherwise
parties who are subject to the agency’s continuous regulation may become
the victims of uncoordinated and conflicting requirements. . . . Primary
jurisdiction is applied in order to ensure that an orderly procedure will be
followed, whereby the court will ultimately have access to all the pertinent
data, including the opinion of the agency. . . . [If] an action raises a question
concerning the validity of an agency practice, the doctrine is particularly
applicable. . . . The aim is to prevent disjointed, uncoordinated, and premature decisions affecting policy. . . .
‘‘There are instances, however, in which the application of the doctrine
[of primary jurisdiction] will not serve these interests. The controversy may
turn on a question of pure law which has not been committed to agency
discretion. . . . Further, resort to agency proceedings may be futile and
might also work severe harm on the party seeking relief.’’ (Citations omitted;
internal quotation marks omitted.) Id., 256–57. Importantly, unlike the doctrine of exhaustion of administrative remedies, which, as indicated, impli-
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is not required to exhaust administrative remedies if it
is seeking a particular form of relief that the agency is
unable or lacks authority to provide. See, e.g., Fairchild
Heights Residents Assn., Inc. v. Fairchild Heights,
Inc., 310 Conn. 797, 816–17, 82 A.3d 602 (2014) (holding
mobile home residents were not required to exhaust
administrative remedies before Department of Consumer Protection before asserting Connecticut Unfair
Trade Practices Act (CUTPA) claim against mobile
home park owner-operator because CUTPA contained
no express or implicit exhaustion requirement and
department lacked ability to provided injunctive and
other relief available under CUTPA); see also Stepney,
LLC v. Fairfield, supra, 263 Conn. 570 (noting that,
although mere allegation of constitutional violation
premised on action of board or agency was insufficient
to excuse party’s failure to exhaust available administrative remedies, exhaustion doctrine is inapplicable if
party challenges constitutionality of statute or regulation under which agency operates because administrative agency lacks authority to grant adequate relief in
such instances).
Turning to the present case, the plaintiff commenced
the underlying civil action pursuant to § 12-170, seeking
monetary relief against individual members of the
board. Section 12-170, titled ‘‘Penalty for Official Misconduct,’’ provides in relevant part: ‘‘Each . . . member of the board of assessment appeals . . . who does
any unlawful act or omits to do any necessary act concates the subject matter jurisdiction of the court; see Stepney, LLC v. Fairfield, supra, 263 Conn. 563; ‘‘[t]he doctrine of primary jurisdiction is a rule
of judicial administration created by court decision . . . .’’ Waterbury v.
Washington, 260 Conn. 506, 574, 800 A.2d 1102 (2002); see also State ex rel.
Golembeske v. White, 168 Conn. 278, 281, 362 A.2d 1354 (1975) (‘‘doctrine
of primary jurisdiction is invoked only to determine who will initially decide
an issue . . . it cannot operate to divest a court of its ultimate jurisdiction’’
(citation omitted)). Thus, if applicable, the court ordinarily retains jurisdiction and ‘‘the judicial process is suspended pending referral of such issues
to the administrative body for its views.’’ (Internal quotation marks omitted.)
Waterbury v. Washington, supra, 574. Whether to remand to an agency in
a particular case is a discretionary matter for the trial court. Id., 575.
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nected with the levy, assessment or collection of any
tax, shall forfeit fifty dollars to the person aggrieved
thereby, to be collected by such person in an action on
this statute . . . .’’ The plaintiff’s complaint does not
invoke General Statutes § 4-183 (a), which governs the
filing of administrative appeals,11 nor does he ask by
way of relief for the Superior Court to adjudicate
whether the board should have sustained his tax assessment appeal. ‘‘[In] construing a statute, [o]ur fundamental objective is to ascertain and give effect to the apparent intent of the legislature. . . . In other words, we
seek to determine, in a reasoned manner, the meaning
of the statutory language as applied to the facts of [the]
case, including the question of whether the language
actually does apply. . . . In seeking to determine that
meaning . . . [General Statutes] § 1-2z directs us first
to consider the text of the statute itself and its relationship to other statutes. If, after examining such text and
considering such relationship, the meaning of such text
is plain and unambiguous and does not yield absurd or
unworkable results, extratextual evidence of the meaning of the statute shall not be considered.’’ (Internal
quotation marks omitted.) Rivers v. New Britain, 288
Conn. 1, 10–11, 950 A.2d 1247 (2008). Accordingly, in
determining whether the plaintiff was required to
exhaust any administrative remedy prior to pursuing
his civil action, we begin with the text of § 12-170.
Section 12-170, which was first enacted in 1887,12
contains no explicit requirement of exhaustion. There is
11
General Statutes § 4-183 (a) provides in relevant part: ‘‘A person who
has exhausted all administrative remedies available within the agency and
who is aggrieved by a final decision may appeal to the Superior Court as
provided in this section. . . .’’ (Emphasis added.)
12
See General Statutes (1887 Rev.) § 3895, which provides in relevant
part: ‘‘Any assessor, member of the board of relief, selectman, committee,
or collector, who shall do any unlawful act, or omit to do any necessary
act connected with the levy, assessment, or collection of any tax, shall
forfeit five dollars to the person aggrieved thereby, and any collector who
shall charge or receive any illegal fees shall, in addition to said sum of five
dollars, also forfeit double the amount of such illegal fees to the person
aggrieved.’’
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no language in the statute mandating that an aggrieved
person first seek any form of administrative review
or other agency action. Rather, the statute expressly
authorizes a party aggrieved by an individual board
member’s undefined unlawful act or omission to bring
‘‘an action on [the] statute . . . .’’ The fact that the
statute contains no express exhaustion language,
although significant, does not, however, end the inquiry.
We must look for any other indication that application
of the doctrine would be consistent with legislative
intent as reflected in the overall statutory scheme. See
Stepney, LLC v. Fairfield, supra, 263 Conn. 564–65.
No court in this state has had the opportunity to
discuss the legislative history of § 12-170, or how the
statutory remedy provided therein fits within the extensive statutory framework governing personal property
tax assessments. We need not do so in the present case
to resolve whether the statute provides an independent
basis for commencing an action in Superior Court that
does not require a plaintiff first to seek review by the
FOIC or other administrative remedy.
By its plain language, the statute does not limit a
board member’s liability to violations of FOIA or other
administrative law statutes. Rather, it broadly provides
for recovery on the basis of any unlawful act or omission. The legislature’s use of such broad language counsels against a construction that would only permit a
party seeking to recover under the statute if it first
obtained agency input because not every instance of
an unlawful act or omission necessarily would involve
an administrative body. For example, if a board member
were found criminally liable for taking a bribe to affect
the outcome of a tax appeal, an aggrieved plaintiff arguably would have no conceivable administrative impediment to bringing an action under § 12-170.
The lack of any exhaustion requirement also is apparent from the fact that the statutory remedy provided

July 14, 2020

CONNECTICUT LAW JOURNAL

199 Conn. App. 88

JULY, 2020

Page 159A

103

Godbout v. Attanasio

for in § 12-170 long predates both the Uniform Administrative Procedures Act, General Statutes § 4-183 et seq.,
which was enacted in Connecticut in 1972, and the
FOIA, which was enacted in 1975. In other words, at
the time § 12-170 was enacted, the legislature could not
have contemplated a need to protect the integrity of
the FOIC or any other agency’s role in administering
its statutory responsibilities. See Stepney, LLC v. Fairfield, supra, 263 Conn. 565.
Nothing in the FOIA’s statutory scheme mandates
that any and all issues involving the FOIA always must
be raised to and resolved by the FOIC before any type
of action may be brought in Superior Court. In fact,
General Statutes § 1-242 suggests that the opposite is
true. Section 1-242 (a) provides in relevant part: ‘‘In any
action involving the assertion that a provision of the
[FOIA] has been violated or constitutes a defense, the
court to which such action is brought shall make an
order requiring the party asserting such violation or
defense, as applicable, to provide the [FOIC] with notice
of the action and a copy of the complaint and all pleadings in the action . . . .’’ Upon such notice, the FOIC
is authorized to seek to intervene in the action. In other
words, the legislature contemplated that actions might
be brought in court involving issues related to the applicability and compliance with provisions of the FOIA,
and rather than imposing any blanket exhaustion
requirement, provided a means for the FOIC to intervene in such action to protect its interests.13
Furthermore, we are not aware of any statute that
would confer any authority on the FOIC to impose
monetary penalties on board members, and the defendants have cited to no such authority. In fact, they
conceded at oral argument before this court that the
FOIC could not grant the plaintiff the relief provided
13
There is nothing in the record indicating that § 1-242 was brought to
the attention of the trial court.
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for under the statute. Accordingly, even if it is within
the FOIC’s administrative expertise to determine
whether the board or any member had complied with
particular FOIA requirements, it would have been futile
for the plaintiff to have filed an administrative appeal
in this matter because the FOIC lacked the ability to
provide the plaintiff with the relief he requested,
namely, the imposition of the relief provided for in § 12170. See Cummings v. Tripp, 204 Conn. 67, 80, 527
A.2d 230 (1987) (noting ‘‘administrative relief cannot
encompass a monetary award’’ and, if ‘‘administrative
relief is inadequate, we do not require a party to exhaust
administrative remedies’’). In order to obtain the statutory relief he sought, a civil action in Superior Court
was inevitable. Although the plaintiff ultimately might
be unable to prove the existence of the type of unlawful
act or omission contemplated to sustain a cause of
action under § 12-170, such consideration is immaterial
to the question of whether the court lacked jurisdiction
to consider the plaintiff’s action because of the doctrine
of exhaustion of administrative remedies.
There is nothing in the record before us from which
to conclude that the legislature intended that a plaintiff
seeking to recover under § 12-170 first must exhaust
any and all administrative remedies. If the legislature
believed that the remedy it had provided in § 12-170
required reformation in light of its adoption of administrative law procedures, it could have amended the statute. For example, it could have defined or limited the
types of unlawful acts or omissions that the statute was
intended to remedy, or included language that would
require a plaintiff to exhaust any available administrative remedies if the allegations of unlawfulness concerned violations of agency rules or regulations. We do
not need to resolve whether § 12-170 is outmoded or
anachronistic, or whether the legislature’s failure to
amend or repeal it reflects an oversight or a conscious
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intention to retain an existing, independent cause of
action.14 It suffices that there is nothing in § 12-170’s
unambiguous language or its relationship to the administrative scheme that suggests any intent on the part of
the legislature to incorporate an exhaustion requirement.
We observe that the present case does not fall neatly
into the category of cases in which the exhaustion doctrine commonly arises. This case is not one in which
a litigant has merely skipped over a step in the ordinary
administrative appeal process by, for example, appealing directly to the Superior Court from the decision of
an agency or hearing officer without first engaging the
agency’s own appellate body. See State ex rel. Golembeske v. White, 168 Conn. 278, 282, 362 A.2d 1354 (1975).
Here, the plaintiff followed the administrative path set
forth by the legislature for appealing his tax assessment
to the board. Further, review of the board’s decision
ordinarily would have been by appeal to the Superior
Court. See General Statutes § 12-117a. The board, however, took no final action on the plaintiff’s tax appeal
prior to his filing this civil action. Instead, the scenario
at issue in the present case is much more akin to cases
in which the Superior Court has jurisdiction over a
matter but that matter involves issues implicating the
expertise and decision-making authority of an administrative agency—in this case, the FOIC. Any abstention
by the court in resolving the present matter thus falls
closer to the doctrine of primary jurisdiction than implicating the exhaustion doctrine. See footnote 10 of this
opinion. In other words, if the trial court believed that
the FOIC should be asked to resolve in the first instance
whether board members had violated substantive provisions of the FOIA, the court could have stayed the
14
We note that the $50 statutory penalty has not been increased in more
than fifty years; see Kraus v. Klee, 5 Conn. Cir. 193, 194 n.1, 248 A.2d 515
(1968); effectively limiting any intended deterrent effect of the statute.
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matter and referred the case to the FOIC for consideration, rather than dismissing the action for lack of subject matter jurisdiction.
Having determined that no express or implied legislative intent existed to impose an exhaustion requirement, we examine the trial court’s rationale for reaching
a contrary conclusion. In granting the defendant’s
motion to dismiss, the trial court appears to have
focused too narrowly on the plaintiff’s allegations of
FOIA violations. A complaint, like any pleading, properly must be viewed in its entirety and with an eye
toward finding jurisdiction over the claims asserted,
not the opposite. See Parsons v. United Technologies
Corp., 243 Conn. 66, 83, 700 A.2d 655 (1997) (noting
Connecticut follows modern trend of construing pleadings broadly and that any complaint ‘‘must be read in
its entirety in such a way as to give effect to the pleading
with reference to the general theory upon which it proceeded’’ (internal quotation marks omitted)); see also
Conboy v. State, 292 Conn. 642, 650, 974 A.2d 669 (2009)
(noting ‘‘well established notion that, in determining
whether a court has subject matter jurisdiction, every
presumption favoring jurisdiction should be indulged’’
(internal quotation marks omitted)).
Here, the court construed the complaint principally
as one seeking administrative review of the underlying
property assessment appeal procedures and determined that the plaintiff first was required to file an
administrative action with the FOIC. The court refers
to § 4-183 despite the fact that the complaint contains
no specific claim of error directed at any particular
administrative ruling. The court further failed properly
to account for express allegations in the complaint that
directly contradict the court’s construction.
In determining the cause of action alleged in the
complaint and whether the plaintiff was required to
exhaust any available administrative remedies, the
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court should have focused on the relief that the plaintiff
sought. In the section of the complaint captioned ‘‘Relief
Sought,’’ the plaintiff expressly states: ‘‘This complaint
is not about an assessment appeal; it’s squarely focused
on official misconduct.’’ Although such a statement is
not binding on the court’s interpretation of the pleading
as a whole, when viewed in the light most favorable to
the plaintiff and to upholding the court’s jurisdiction,
it nonetheless supports a conclusion that the plaintiff’s
intent was not to file an administrative appeal but a
civil action seeking statutory civil penalties for official
misconduct as authorized by our legislature.
Moreover, in analyzing whether the plaintiff failed to
exhaust administrative remedies, the court appears to
have failed to consider whether the FOIC had any
authority to provide the plaintiff with adequate relief.
Although we have concluded that § 12-170 does not
require the exhaustion of administrative remedies prior
to filing an action with Superior Court, even if we concluded to the contrary that the exhaustion doctrine
applied to § 12-170, an exception would exist because,
as we already have concluded, the FOIC lacked any
authority to grant the specific relief contemplated under
the statute, and, therefore, any administrative appeal
would have been futile and not a jurisdictional prerequisite to filing an action in Superior Court.
We conclude that the court improperly granted the
motion to dismiss on the ground that it lacked subject
matter jurisdiction because the plaintiff failed to
exhaust administrative remedies. That conclusion, however, is not fully dispositive of the present appeal
because the court also concluded as an independent
basis for granting the defendants’ motion that, even if
the plaintiff could bring a statutory cause of action
pursuant to § 12-170 directly to Superior Court, the factual allegations in his complaint were legally insufficient
to maintain such an action. We now turn to that issue.
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II
Having concluded that the plaintiff did not fail to
exhaust his administrative remedies, we turn to the
plaintiff’s claim that the court also improperly granted
the motion to dismiss on the ground that he failed to
include sufficient factual allegations in the complaint
demonstrating that each individual defendant had
engaged in some unlawful act, or had failed to perform
some mandatory act, connected to his tax assessment.
We conclude that the plaintiff’s complaint failed, as a
matter of law, to sufficiently allege a cause of action
pursuant to § 12-170.
Before addressing the merits of this claim, we first
turn to the plaintiff’s argument, raised for the first time
on appeal, that the motion to dismiss was not the proper
procedural means for the defendants to challenge the
legal sufficiency of the complaint. Because we conclude
that the plaintiff waived any procedural irregularity by
failing to raise that issue to the trial court, it cannot
provide a sound basis for reversing the substance of
the court’s ruling on the motion to dismiss.
A
In addition to concluding that the plaintiff had failed
to exhaust his administrative remedies, the court also
granted the motion to dismiss on the basis of the legal
insufficiency of the complaint’s factual allegations.
Ordinarily, a motion to strike, and not a motion to
dismiss, is the proper means ‘‘to contest . . . the legal
sufficiency of the allegations of any complaint . . . .’’
Practice Book § 10-39.
In Egri v. Foisie, 83 Conn. App. 243, 247–50, 848 A.2d
1266, cert. denied, 271 Conn. 931, 859 A.2d 930 (2004),
this court reversed the trial court’s judgment granting
a motion to dismiss that had challenged the legal sufficiency of the plaintiff’s complaint, concluding that the
trial court should have denied the defendant’s motion
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because it was improperly utilized to achieve the goal
of a motion to strike. This court considered the distinct
functions of the motion to dismiss and the motion to
strike, noting that ‘‘[t]here is a significant difference
between asserting that a plaintiff cannot state a cause
of action and asserting that a plaintiff has not stated a
cause of action, and therein lies the distinction between
the motion to dismiss and the motion to strike.’’
(Emphasis in original) Id., 247. ‘‘A motion to dismiss
does not test the sufficiency of a cause of action and
should not be granted on other than jurisdictional
grounds.’’ (Internal quotation marks omitted.) Id., 248.
It is axiomatic that a complaint that fails to allege
enough facts to state a legally sufficient cause of action
remains ‘‘within the trial court’s subject matter jurisdiction, albeit subject to a motion to strike for failure to
state a legally sufficient claim . . . .’’ (Internal quotation marks omitted.) Id., 249, citing Gurliacci v. Mayer,
218 Conn. 531, 545, 590 A.2d 914 (1991). Permitting a
motion to dismiss to challenge the legal sufficiency of
pleadings would be especially unfair to the plaintiff
given that ‘‘the rule of court . . . granting a right to
plead over after [the motion to strike] would not apply
to [a] motion to dismiss.’’ (Internal quotation marks
omitted.) Egri v. Foisie, supra, 83 Conn. App. 248. Thus,
the distinction between the motion to dismiss and the
motion to strike is not merely semantic. Whereas the
granting of a motion to dismiss terminates an action
save for the right to appeal the dismissal, the granting
of a motion to strike affords a party the right to amend
any deficiency by repleading. See Practice Book § 1044.
In Larobina v. McDonald, 274 Conn. 394, 399–403,
876 A.2d 522 (2005), the Supreme Court considered an
analogous issue, namely, whether a motion for summary judgment, rather than a motion to strike, properly
could be used to challenge the legal sufficiency of a
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complaint. As is the case with a judgment granting a
motion to dismiss, a plaintiff is not entitled to replead
following the granting of a motion for summary judgment. See id., 401 (‘‘use of a motion for summary judgment instead of a motion to strike may be unfair to the
nonmoving party because [t]he granting of a defendant’s
motion for summary judgment puts the plaintiff out of
court . . . [while the] granting of a motion to strike
allows the plaintiff to replead his or her case’’ (internal
quotation marks omitted)). The Supreme Court nonetheless held that ‘‘we will not reverse the trial court’s
ruling on a motion for summary judgment that was used
to challenge the legal sufficiency of the complaint when
it is clear that the motion was being used for that purpose and the nonmoving party, by failing to object to the
procedure before the trial court, cannot demonstrate
prejudice. A plaintiff should not be allowed to argue to
the trial court that his complaint is legally sufficient
and then argue on appeal that the trial court should
have allowed him to amend his pleading to render it
legally sufficient. Our rules of procedure do not allow
a [party] to pursue one course of action at trial and
later, on appeal, argue that a path he rejected should
now be open to him. . . . To rule otherwise would
permit trial by ambuscade.’’ (Internal quotation marks
omitted.) Id., 402.
Accordingly, as this court recently explained, ‘‘[t]o
avoid waiving a right to replead, a nonmoving party
must, before the trial court decides the summary judgment motion, either object to the trial court’s deciding
the case through summary judgment and argue that it
should instead decide the motion as a motion to strike
to afford it the opportunity to replead a legally sufficient
cause of action or, in the alternative, the nonmoving
party may maintain that its pleading is legally sufficient,
but it must offer to amend the pleading if the court
concludes otherwise. See American Progressive Life &
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Health Ins. Co. of New York v. Better Benefits, LLC,
292 Conn. 111, 124, 971 A.2d 17 (2009) (‘a party does not
waive its right to replead by arguing that the pleading
is legally sufficient, but offering, if the court were to
conclude otherwise, to amend the pleading’).’’ (Emphasis added.) Streifel v. Bulkley, 195 Conn. App. 294, 302,
224 A.3d 539, cert. denied, 335 Conn. 911, 224 A.3d 539
(2020). We can discern no reason not to employ this
same analysis to claims that the trial court improperly
considered the legal sufficiency of a complaint in adjudicating a motion to dismiss.
On appeal, the plaintiff argues that a motion to dismiss was not the proper procedural vehicle to address
alleged insufficient factual allegations in his complaint.
The plaintiff admitted at oral argument before this
court, however, that he never made this procedural
argument to the trial court in opposition to the motion
to dismiss. On appeal, although the plaintiff now argues
that the defendants should have filed a motion to strike
rather than a motion to dismiss, he does not explain
how he was prejudiced by this procedural irregularity,
i.e., he does not claim that he asked for an opportunity
to replead or that, if the court had provided him with
such an opportunity, he would have alleged additional
factual allegations in support of his action. Because the
plaintiff waived any objection to the use of the motion
to dismiss to challenge the legal sufficiency of the complaint, and he does not complain that he was prejudiced,
we decline to consider this claim on appeal. We therefore turn to the merits of the trial court’s determination
that the complaint was legally insufficient, which presents a legal question over which we exercise plenary
review. Larobina v. McDonald, supra, 274 Conn. 403.
B
‘‘Connecticut is a fact pleading jurisdiction . . . .’’
White v. Mazda Motor of America, Inc., 313 Conn. 610,
626, 99 A.3d 1079 (2014). Therefore, a pleading must
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‘‘contain a plain and concise statement of the material
facts on which the pleader relies, but not of the evidence
by which they are to be proved . . . .’’ Practice Book
§ 10-1. ‘‘The purpose of fact pleading is to put the defendant and the court on notice of the important and relevant facts claimed and the issues to be tried.’’ A.C.
Consulting, LLC v. Alexion Pharmaceuticals, Inc., 194
Conn. App. 316, 330, 220 A.3d 890 (2019). In considering
the legal sufficiency of a complaint, a court ‘‘take[s]
the facts to be those alleged in the [pleading] . . . and
[it] construe[s] the [pleading] in the manner most favorable to sustaining its legal sufficiency.’’ (Internal quotation marks omitted.) Fort Trumbull Conservancy, LLC
v. Alves, 262 Conn. 480, 498, 815 A.2d 1188 (2003). In
considering whether sufficient facts have been alleged
that, if provable, would support a cause of action, however, a court will not consider mere legal conclusions
or the truth or accuracy of opinions stated in the pleadings. See Faulkner v. United Technologies Corp., 240
Conn. 576, 588, 693 A.2d 293 (1997).
As indicated in part I of this opinion, we construe the
plaintiff’s complaint as seeking relief for the defendants’
alleged violation of § 12-170. To state a cause of action
against an official pursuant to § 12-170, a plaintiff must
allege facts that, if proven, would establish that the
official engaged in some official misconduct by committing an unlawful act or failing to perform a necessary
act pertaining to a tax assessment. Even construing the
allegations set forth in the complaint in a light most
favorable to the plaintiff, we agree with the assessment
of the trial court that the plaintiff’s complaint failed to
allege sufficient facts to state a cause of action under
§ 12-170.
Although the plaintiff alleges in his complaint that
‘‘the defendants have created a cause of action under
§ 12-170’’ and ‘‘have committed criminal acts, multiple
violations of § 1-240 in their individual capacities,’’
those allegations are mere legal conclusions. He fails to
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allege the material facts on which he relied in reaching
those legal conclusions. The plaintiff does not allege
that the defendants ever were criminally charged or
prosecuted for a misdemeanor violation of a prior FOIC
order pursuant to § 1-240.15 Indeed, he merely states his
opinion that such a violation occurred. Although the
plaintiff alleges that there was a lack of a quorum to
hear his appeal, the only factual inference to draw from
the allegations in the complaint was that the lack of
quorum was due to the plaintiff’s own request that a
majority of the board members recuse themselves,
which they did. The sole remaining board member present, Attanasio, adjourned the hearing without taking any
action on the plaintiff’s appeal, which was, as alleged
in the complaint, precisely what the plaintiff had
requested.
There are no allegations in the complaint that the
individual members acted outside their duties as board
members, for example, by conspiring to deprive the
plaintiff of a fair hearing or acting out of corruption
or undue influence. The only factual allegation in the
complaint of individual acts or omissions by the defendants Foley, Hughes, and Mather directly related to
the plaintiff’s tax assessment was that they recused
themselves in the face of the plaintiff’s request for recusal. An allegation that an individual board member
recused himself or herself from deliberations when
requested by a party to do so cannot, without some
additional factual allegations, which are absent in this
complaint, amount to an illegal act or omission of a
necessary act constituting official misconduct. The only
factual allegations regarding Attanasio’s action are that
he adjourned the hearing after the plaintiff raised that
the board no longer had a quorum present to hear his
appeal and that he signed the notice and hearing
15
General Statutes § 1-240 (b) provides: ‘‘Any member of any public agency
who fails to comply with an order of the [FOIC] shall be guilty of a class
B misdemeanor and each occurrence of failure to comply with such order
shall constitute a separate offense.’’
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minutes sent to the plaintiff indicating that the board
had taken no action on the appeal. Again, those allegations, even if true, would not in and of themselves
support the plaintiff’s legal conclusion that Attanasio
engaged in official misconduct. Although the plaintiff
alleged that he construed the statement ‘‘take no
action,’’ as set forth in the hearing minutes and notice,
as being a denial of his appeal, that is an opinion or
legal conclusion that is not binding on this court in
considering whether the complaint was legally sufficient regarding its assertion of official misconduct. See
Faulkner v. United Technologies Corp., supra, 240
Conn. 588.
This court asked the plaintiff at oral argument to
identify those specific allegations in the complaint that,
if true, would support his assertion that the individual
defendants, and not the board generally, engaged in
misconduct. He was unable to direct us to any such
specific factual allegations. His brief contains a chart
that he claims demonstrates that his complaint was
‘‘riddled with such allegations that would support a
finding of a violation of [§] 12-170,’’ but that chart,
which makes reference to nearly every paragraph of
the complaint, is not accompanied by any analysis of
a particular allegation or its relevance to the issue of
legal sufficiency.
Contrary to the plaintiff’s argument on appeal, and
consistent with the ruling of the trial court, we conclude
that the complaint fails to allege any act or omission
by an individual defendant, that, if established as true,
could satisfy the plaintiff’s burden of demonstrating an
unlawful act or omission necessary to prevail under
§ 12-170. Accordingly, the trial court properly determined that the complaint was insufficiently pleaded,
and, because the plaintiff never raised his inability to
replead as an issue before the trial court, the court’s
granting of the motion to dismiss was not reversible
error.
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The form of the judgment is improper; the judgment
dismissing the complaint is reversed, and the case is
remanded with direction to render judgment for the
defendants.
In this opinion the other judges concurred.
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NOTICE
SUPERIOR COURT

On June 26, 2020, the judges of the Superior Court adopted the
amendments to the Practice Book that are contained herein.
These amendments become effective on January 1, 2021, except
that the amendments to Sections 3-8 and 35a-21 become effective
on July 14, 2020, upon promulgation, by being published in the Connecticut Law Journal, on an interim basis, pursuant to Section 1-9 of
the Practice Book.
In addition to the amendments contained herein, Sections 2-11A,
2-27A, 6-1 and 35a-21 were amended or suspended pursuant to the
emergency authority of the Rules Committee under Sec. 1-9B, and,
thereafter, those changes were adopted or modified by the judges of
the Superior Court. Please refer to the Notice contained in this edition
of the Connecticut Law Journal on p. 75PB for further information on
the amendments or suspensions to Sections 2-11A, 2-27A, 6-1 and
35a-21.
Attest:
Joseph J. Del Ciampo
Director of Legal Services

INTRODUCTION
Contained herein are amendments to the Rules of Professional
Conduct and the Superior Court Rules. These amendments are indicated by brackets for deletions and underlines for added language.
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This material should be used as a supplement to the Practice Book
until the next edition becomes available.
The Amendment Notes to the Rules of Professional Conduct and
the Commentaries to the Superior Court Rules are for informational
purposes only.
Rules Committee of the
Superior Court
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CHAPTER AND SECTION HEADING OF THE RULES
RULES OF PROFESSIONAL CONDUCT
Information about Legal Services
Rule
7.1.
7.3.

Communications concerning a Lawyer’s Services
Solicitation of Clients
SUPERIOR COURT—GENERAL PROVISIONS

CHAPTER 1
SCOPE OF RULES
Sec.
1-10B.
1-11C.

Media Coverage of Court Proceedings; In General
Media Coverage of Criminal Proceedings
CHAPTER 2
ATTORNEYS

Sec.
2-3.
2-4.
2-4A.
2-5.
2-6.
2-8.
2-9.
2-10.
2-11.
2-11A.
2-12.
2-13.

Bar Examining Committee
—Regulations by Bar Examining Committee
—Records of Bar Examining Committee
—Examination of Candidates for Admission
—Personnel of Bar Examining Committee
Qualifications for Admission
Certification of Applicants Recommended for Admission;
Conditions of Admission
Admission by Superior Court
Monitoring Compliance with Conditions of Admission;
Removal or Modification of Conditions
Appeal from Decision of Bar Examining Committee concerning Conditions of Admission
County Committees on Recommendations for Admission
Attorneys of Other Jurisdictions; Qualifications and Requirements for Admission
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Military Spouse Temporary Licensing
—Authorized House Counsel
—Filings To Become Foreign Legal Consultant
Minimum Continuing Legal Education
Grievance Panels
CHAPTER 3
APPEARANCES

Sec.
3-8.

Appearance for Represented Party
CHAPTER 5
TRIALS

Sec.
5-3.

Administering Oath
CHAPTER 6
JUDGMENTS

Sec.
6-1.

Statement of Decision; When Required
SUPERIOR COURT—PROCEDURE IN CIVIL MATTERS

CHAPTER 16
JURY TRIALS
Sec.
16-12.

View by Jury of Place or Thing Involved in Case
CHAPTER 23
MISCELLANEOUS REMEDIES AND PROCEDURES

Sec.
23-55.
23-63.

—Hearing in Fact-Finding
—Hearing in Arbitration
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SUPERIOR COURT—PROCEDURE IN JUVENILE MATTERS
CHAPTER 33a
PETITIONS FOR NEGLECT, UNCARED FOR, DEPENDENCY
AND TERMINATION OF PARENTAL RIGHTS:
INITIATION OF PROCEEDINGS, ORDERS OF
TEMPORARY CUSTODY AND PRELIMINARY HEARINGS
Sec.
33a-1.

Initiation of Judicial Proceeding; Contents of Petitions and
Summary of Facts
CHAPTER 35a
HEARINGS CONCERNING NEGLECTED,
ABUSED AND UNCARED FOR CHILDREN AND
TERMINATION OF PARENTAL RIGHTS

Sec.
35a-21. Appeals in Child Protection Matters
SUPERIOR COURT—PROCEDURE IN CRIMINAL MATTERS
CHAPTER 42
TRIAL PROCEDURE
Sec.
42-6.

—View by Jury of Place or Thing Involved in Case
CHAPTER 43
SENTENCING, JUDGMENT, AND APPEAL

Sec.
43-10.
43-24.

Sentencing Hearing; Procedures To Be Followed
—Time for Filing Application for Sentence Review
CHAPTER 44
GENERAL PROVISIONS

Sec.
44-27.
44-30.

—Hearing of Infractions, Violations to Which Not Guilty Plea
Filed
—Hearing by Magistrates of Infractions and Certain Motor
Vehicle Violations
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AMENDMENTS TO THE RULES OF PROFESSIONAL CONDUCT
Rule 7.1.

Communications concerning a Lawyer’s Services

A lawyer shall not make a false or misleading communication about
the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or
omits a fact necessary to make the statement considered as a whole
not materially misleading.
COMMENTARY: This Rule governs all communications about a
lawyer’s services, including advertising. Whatever means are used to
make known a lawyer’s services, statements about them must be
truthful. Misleading truthful statements are prohibited by this Rule. A
truthful statement is misleading if it omits a fact necessary to make
the lawyer’s communication considered as a whole not materially misleading. A truthful statement is misleading if a substantial likelihood
exists that it will lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for which there
is no reasonable factual foundation. A truthful statement also is misleading if presented in a way that leads a reasonable person to believe
the lawyer’s communication requires that person to take further action
when, in fact, no action is required.
A communication that truthfully reports a lawyer’s achievements on
behalf of clients or former clients may be misleading if presented
without a disclaimer indicating that the communicated result is based
upon the particular facts of that case so as to lead a reasonable
person to form an unjustified expectation that the same results could
be obtained for other clients in similar matters without reference to
the specific factual and legal circumstances of each client’s case.
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Similarly, an unsubstantiated claim about a lawyer’s or law firm’s services or fees, or an unsubstantiated comparison of the lawyer’s services or fees with those of other lawyers or law firms may be misleading
if presented with such specificity as would lead a reasonable person
to conclude that the comparison or claim can be substantiated. The
inclusion of an appropriate disclaimer or qualifying language may preclude a finding that a statement is likely to create unjustified expectations or otherwise mislead the public.
[It is professional misconduct for a lawyer to engage in conduct
involving dishonesty, fraud, deceit or misrepresentation. Rule 8.4 (3).]
In addition to the provisions of this Rule, see Rule 8.4 (3) defining
professional misconduct to include conduct involving dishonesty,
fraud, deceit, or misrepresentation. See also Rule 8.4 (5) for the prohibition against stating or implying an ability to improperly influence a
government agency or official or to achieve results by means that
violate the Rules of Professional Conduct or other law.
Firm names, letterhead and professional designations are communications concerning a lawyer’s services. A firm may be designated by
the names of all or some of its current members, by the names of
deceased or retired members where there has been a succession in
the firm’s identity or by a trade name if it is not false or misleading.
A lawyer or law firm also may be designated by a distinctive website
address, social media username or comparable professional designation that is not misleading. A law firm name or designation is misleading
if it implies a connection with a government agency, with a deceased
lawyer who was not a former member of the firm, with a lawyer not
associated with the firm or a predecessor firm, with a nonlawyer or
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with a public or charitable legal services organization. If a firm uses
a trade name that includes a geographical name such as ‘‘Springfield
Legal Clinic,’’ an express statement explaining that it is not a public
legal aid organization may be required to avoid a misleading implication.
Letterhead identification of the lawyers in the office of the firm shall
indicate the jurisdictional limitations on those not licensed to practice
in the jurisdiction where the office is located.
A law firm with offices in more than one jurisdiction may use the
same name or other professional designation in each jurisdiction.
Lawyers may not imply or hold themselves out as practicing together
in one firm when they are not a firm, as defined in Rule 1.0 (d), because
to do so would be false and misleading.
It is misleading to use the name of a lawyer holding a public office
in the name of a law firm, or in communications on the law firm’s
behalf, during any substantial period in which the lawyer is not actively
and regularly practicing with the firm.
AMENDMENT NOTE: The revision to this rule was made for clarity.
Rule 7.3.

Solicitation of Clients

(a) ‘‘Solicitation’’ or ‘‘solicit’’ denotes a communication initiated by
or on behalf of a lawyer or law firm that is directed to a specific person
the lawyer knows or reasonably should know needs legal services in
a particular matter and that offers to provide, or reasonably can be
understood as offering to provide, legal services for that matter.
(b) A lawyer shall not solicit professional employment by live personto-person contact when a significant motive for the lawyer’s doing so
is the lawyer’s or law firm’s pecuniary gain unless the contact is:

Page 12PB

CONNECTICUT LAW JOURNAL

July 14, 2020

(1) With a lawyer or a person who has a family, close personal or
prior business or professional relationship with the lawyer;
(2) Under the auspices of a public or charitable legal services organization;
(3) Under the auspices of a bona fide political, social, civic, fraternal,
employee or trade organization whose purposes include but are not
limited to providing or recommending legal services, if the legal services are related to the principal purposes of the organization;
(4) With a person who routinely uses for business purposes the type
of legal services offered by the lawyer or with a business organization,
a not-for-profit organization or governmental body and the lawyer
seeks to provide services related to the organization.
(c) A lawyer shall not solicit professional employment even when
not otherwise prohibited by subsection (b) if:
(1) The lawyer knows or reasonably should know that the physical,
emotional or mental state of the person makes it unlikely that the
person would exercise reasonable judgment in employing a lawyer;
(2) The target of the solicitation has made known to the lawyer a
desire not to be solicited by the lawyer;
(3) The solicitation involves coercion, duress, fraud, overreaching,
harassment, intimidation or undue influence; or
(4) The solicitation concerns an action for personal injury or wrongful
death or otherwise relates to an accident or disaster involving the
person to whom the solicitation is addressed or a relative of that
person, unless the accident or disaster occurred more than forty days
prior to the mailing of the solicitation, or the recipient is a person or
entity within the scope of subsection (b) of this Rule.
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(d) This Rule does not prohibit communications authorized by law
or ordered by a court or other tribunal.
(e) Every written solicitation, as well as any solicitation by audio or
video recording, or other electronic means, used by a lawyer for the
purpose of obtaining professional employment from anyone known to
be in need of legal services in a particular matter, must be clearly and
prominently labeled ‘‘Advertising Material’’ in red ink on the first page
of any written solicitation and the lower left corner of the outside
envelope or container, if any, and at the beginning and ending of any
solicitation by audio or video recording or other electronic means. If
the written solicitation is in the form of a self-mailing brochure or
pamphlet, the label ‘‘Advertising Material’’ in red ink shall appear on
the address panel of the brochure or pamphlet. Communications solicited by clients or any other person, or if the recipient is a person or
entity within the scope of subsection (b) of this Rule, need not contain
such marks. No reference shall be made in the solicitation to the
solicitation having any kind of approval from the Connecticut bar. Such
written solicitations shall be sent only by regular United States mail,
not by registered mail or other forms of restricted delivery.
(f) Notwithstanding the prohibitions in this Rule, a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer which uses live person-toperson contact to enroll members or sell subscriptions for the plan
from persons who are not known to need legal services in a particular
matter covered by the plan.
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COMMENTARY: Subsection (b) prohibits a lawyer from soliciting
professional employment by live person-to-person contact when a
significant motive for the lawyer’s doing so is the lawyer’s or the law
firm’s pecuniary gain. A lawyer’s communication is not a solicitation
if it is directed to the general public, such as through a billboard, an
Internet banner advertisement, a website or a television commercial,
or if it is in response to a request for information or is automatically
generated in response to electronic searches.
‘‘Live person-to-person contact’’ means in-person, face-to-face, live
telephone and other real-time visual or auditory person-to-person communications where the person is subject to a direct personal encounter
without time for reflection. Such person-to-person contact does not
include chat rooms, text messages or other written communications
that recipients may easily disregard. A potential for overreaching exists
when a lawyer, seeking pecuniary gain, solicits a person known to be
in need of legal services. This form of contact subjects a person to
the private importuning of the trained advocate in a direct interpersonal
encounter. The person, who may already feel overwhelmed by the
circumstances giving rise to the need for legal services, may find it
difficult to fully evaluate all available alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer’s presence
and insistence upon an immediate response. The situation is fraught
with the possibility of undue influence, intimidation, and overreaching.
The potential for overreaching inherent in live person-to-person contact justifies its prohibition, since lawyers have alternative means of
conveying necessary information. In particular, communications can
be mailed or transmitted by e-mail or other electronic means that do
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not violate other laws. These forms of communications make it possible
for the public to be informed about the need for legal services, and
about the qualifications of available lawyers and law firms, without
subjecting the public to live person-to-person persuasion that may
overwhelm a person’s judgment.
The contents of live person-to-person contact can be disputed and
may not be subject to a third-party scrutiny. Consequently, they are
much more likely to approach (and occasionally cross) the dividing
line between accurate representations and those that are false and
misleading.
There is far less likelihood that a lawyer would engage in overreaching against a former client, or a person with whom the lawyer has a
close personal, family, business or professional relationship, or in
situations in which the lawyer is motivated by considerations other
than the lawyer’s pecuniary gain. Nor is there a serious potential for
overreaching when the person contacted is a lawyer or is known to
routinely use the type of legal services involved for business purposes.
Examples include persons who routinely hire outside counsel to represent the entity; entrepreneurs who regularly engage business, employment law or intellectual property lawyers; small business proprietors
who routinely hire lawyers for lease or contract issues; and other people
who routinely retain lawyers for business transactions or formations.
Subsection (b) is not intended to prohibit a lawyer from participating in
constitutionally protected activities of public or charitable legal service
organizations or bona fide political, social, civic, fraternal, employee
or trade organizations whose purposes include providing or recommending legal services to their members or beneficiaries.
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A solicitation that contains false or misleading information within the
meaning of Rule 7.1, that involves coercion, duress or harassment
within the meaning of Rule 7.3 (c) (3), or that involves contact with
someone who has made known to the lawyer a desire not to be solicited
by the lawyer within the meaning of Rule 7.3 (c) (2) is prohibited.
Live person-to-person [contact] solicitation of individuals who may be
especially vulnerable to coercion or duress [is ordinarily not appropriate], for example, the elderly, those whose first language is not
English, or persons with disabilities, is ordinarily not appropriate when
a significant motive for the solicitation is pecuniary gain.
This Rule does not prohibit a lawyer from contacting representatives
of organizations or groups that may be interested in establishing a
group or prepaid legal plan for their members, insureds, beneficiaries
or other third parties for the purpose of informing such entities of the
availability of and details concerning the plan or arrangement which
the lawyer or lawyer’s firm is willing to offer. This form of communication
is not directed to people who are seeking legal services for themselves.
Rather, it is usually addressed to an individual acting in a fiduciary
capacity seeking a supplier of legal services for others who may, if
they choose, become prospective clients of the lawyer. Under these
circumstances, the activity which the lawyer undertakes in communicating with such representatives and the type of information transmitted
to the individual are functionally similar to and serve the same purpose
as advertising permitted under Rule 7.2.
Communications authorized by law or ordered by a court or tribunal
include a notice to potential members of a class in class action litigation.
Subsection (f) of this Rule permits a lawyer to participate with an
organization that uses personal contact to solicit members for its group
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or prepaid legal service plan, provided that the personal contact is not
undertaken by any lawyer who would be a provider of legal services
through the plan. The organization must not be owned by or directed
(whether as manager or otherwise) by any lawyer or law firm that
participates in the plan. For example, subsection (f) would not permit
a lawyer to create an organization controlled directly or indirectly by
the lawyer and use the organization for the in-person or telephone
solicitation of legal employment of the lawyer through memberships
in the plan or otherwise. The communication permitted by these organizations also must not be directed to a person known to need legal
services in a particular matter, but is to be designed to inform potential
plan members generally of another means of affordable legal services.
Lawyers who participate in a legal service plan must reasonably ensure
that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3 (c).
AMENDMENT NOTE: The revisions to the Commentary to this rule
are made to clarify that live, person-to-person solicitation of individuals
who may be especially vulnerable to coercion or duress is ordinarily
not appropriate when a significant motive for the solicitation is pecuniary gain.
AMENDMENTS TO THE
GENERAL PROVISIONS OF THE SUPERIOR COURT RULES
Sec. 1-10B.

Media Coverage of Court Proceedings; In General

(a) The broadcasting, televising, recording or photographing by the
media of court proceedings and trials in the Superior Court should be
allowed subject to the limitations set out in this section and in Sections
1-11A through 1-11C, inclusive.
(b) No broadcasting, televising, recording or photographing of any
of the following proceedings shall be permitted:
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(1) Family relations matters as defined in General Statutes § 46b-1;
(2) Juvenile matters as defined in General Statutes § 46b-121;
(3) Except as provided in subsection (q) of Section 1-11C, [P]proceedings involving sexual assault;
(4) Proceedings involving trade secrets;
(5) In jury trials, all proceedings held in the absence of the jury
unless the trial court determines that such coverage does not create a
risk to any party’s rights or other fair trial risks under the circumstances;
(6) Proceedings which must be closed to the public to comply with
the provisions of state law;
(7) Any proceeding that is not held in open court on the record.
(c) No broadcasting, televising, recording or photographic equipment permitted under these rules shall be operated during a recess
in the trial.
(d) No broadcasting, televising, recording or photographing of conferences involving counsel and the trial judge at the bench or involving
counsel and their clients shall be permitted.
(e) There shall be no broadcasting, televising, recording or photographing of the process of jury selection nor of any juror.
COMMENTARY—2014: The Judicial Branch may provide, at its
discretion, within a court facility, a contemporaneous closed-circuit
video transmission of any court proceeding for the benefit of media
or other spectators, and such a transmission shall not be considered
broadcasting or televising by the media under this rule.
COMMENTARY—2020: The changes to this section and to Section
1-11C permit the judicial authority to allow media coverage of a homicide case involving sexual assault, provided that the victim’s family
affirmatively consents to such coverage. If any member of the victim’s

July 14, 2020

CONNECTICUT LAW JOURNAL

Page 19PB

family objects to such coverage or if the victim’s family cannot be
identified or located, the judicial authority should not allow such
coverage.
Sec. 1-11C.

Media Coverage of Criminal Proceedings

(a) Except as authorized by Section 1-11A regarding media coverage of arraignments, the broadcasting, televising, recording or photographing by media of criminal proceedings and trials in the Superior
Court shall be allowed except as hereinafter precluded or limited and
subject to the limitations set forth in Section 1-10B.
(b) Except as provided in subsection (q) of this section, [N]no broadcasting, televising, recording or photographing of trials or proceedings
involving sexual offense charges shall be permitted.
(c) As used in this rule, the word ‘‘trial’’ in jury cases shall mean
proceedings taking place after the jury has been sworn and in nonjury
proceedings commencing with the swearing in of the first witness.
‘‘Criminal proceeding’’ shall mean any hearing or testimony, or any
portion thereof, in open court and on the record except an arraignment
subject to Section 1-11A.
(d) Unless good cause is shown, any media or pool representative
seeking to broadcast, televise, record or photograph a criminal proceeding or trial shall, at least three days prior to the commencement
of the proceeding or trial, submit a written notice of media coverage
to the administrative judge of the judicial district where the proceeding
is to be heard or the case is to be tried. A notice of media coverage
submitted on behalf of a pool shall contain the name of each news
organization seeking to participate in that pool. The administrative
judge shall inform the judicial authority who will hear the proceeding
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or who will preside over the trial of the notice, and the judicial authority
shall allow such coverage except as otherwise provided.
(e) Any party, attorney, witness or other interested person may
object in advance of electronic coverage of a criminal proceeding or
trial if there exists a substantial reason to believe that such coverage
will undermine the legal rights of a party or will significantly compromise
the safety of a witness or other person or impact significant privacy
concerns. In the event that the media request camera coverage and,
to the extent practicable, notice that an objection to the electronic
coverage has been filed, the date, time and location of the hearing
on such objection shall be posted on the Judicial Branch website. Any
person, including the media, whose rights are at issue in considering
whether to allow electronic coverage of the proceeding or trial, may
participate in the hearing to determine whether to limit or preclude
such coverage. When such objection is filed by any party, attorney,
witness or other interested person, the burden of proving that electronic
coverage of the criminal proceeding or trial should be limited or precluded shall be on the person who filed the objection.
(f) The judicial authority, in deciding whether to limit or preclude
electronic coverage of a criminal proceeding or trial, shall consider all
rights at issue and shall limit or preclude such coverage only if there
exists a compelling reason to do so, there are no reasonable alternatives to such limitation or preclusion, and such limitation or preclusion
is no broader than necessary to protect the compelling interest at issue.
(g) If the judicial authority has a substantial reason to believe that
the electronic coverage of a criminal proceeding or trial will undermine
the legal rights of a party or will significantly compromise the safety
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or privacy concerns of a party, witness or other interested person, and
no party, attorney, witness or other interested person has objected to
such coverage, the judicial authority shall schedule a hearing to consider limiting or precluding such coverage. To the extent practicable,
notice that the judicial authority is considering limiting or precluding
electronic coverage of a criminal proceeding or trial, and the date,
time and location of the hearing thereon shall be given to the parties
and others whose interests may be directly affected by a decision so
that they may participate in the hearing and shall be posted on the
Judicial Branch website.
(h) Objection raised during the course of a criminal proceeding or
trial to the photographing, videotaping or audio recording of specific
aspects of the proceeding or trial, or specific individuals or exhibits
will be heard and decided by the judicial authority, based on the same
standards as set out in subsection (f) of this section used to determine
whether to limit or preclude coverage based on objections raised
before the start of a criminal proceeding or trial.
(i) The judge presiding over the proceeding or trial in his or her
discretion, upon the judge’s own motion or at the request of a participant, may prohibit the broadcasting, televising, recording or photographing of any participant at the trial. The judge shall give great
weight to requests where the protection of the identity of a person is
desirable in the interests of justice, such as for the victims of crime,
police informants, undercover agents, relocated witnesses, juveniles
and individuals in comparable situations. ‘‘Participant’’ for the purpose
of this section shall mean any party, lawyer or witness.
(j) The judicial authority shall articulate the reasons for its decision
on whether or not to limit or preclude electronic coverage of a criminal
proceeding or trial, and such decision shall be final.
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(k) (1) Only one television camera operator, utilizing one portable
mounted television camera, shall be permitted in the courtroom. The
television camera and operator shall be positioned in such location in
the courtroom as shall be designated by the trial judge. Microphones,
related wiring and equipment essential for the broadcasting, televising
or recording shall be unobtrusive and shall be located in places designated in advance by the trial judge. While the trial is in progress, the
television camera operator shall operate the television camera in this
designated location only.
(2) Only one still camera photographer shall be permitted in the
courtroom. The still camera photographer shall be positioned in such
location in the courtroom as shall be designated by the trial judge.
While the trial is in progress, the still camera photographer shall photograph court proceedings from this designated location only.
(3) Only one audio recorder shall be permitted in the courtroom for
purposes of recording the proceeding or trial. Microphones, related
wiring and equipment essential for the recording shall be unobtrusive
and shall be located in places designated in advance by the trial judge.
(l) Only still camera, television and audio equipment which does not
produce distracting sound or light shall be employed to cover the
proceeding or trial. The operator of such equipment shall not employ
any artificial lighting device to supplement the existing light in the
courtroom without the approval of the judge presiding over the proceeding or trial and other appropriate authority.
(m) Except as provided by these rules, broadcasting, televising,
recording and photographing in areas immediately adjacent to the
courtroom during sessions of court or recesses between sessions
shall be prohibited.
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(n) The conduct of all attorneys with respect to trial publicity shall
be governed by Rule 3.6 of the Rules of Professional Conduct.
(o) The judicial authority in its discretion may require pooling arrangements by the media. Pool representatives should ordinarily be used
for video, still cameras and radio, with each pool representative to be
decided by the relevant media group. Participating members of the
broadcasting, televising, recording and photographic media shall make
their respective pooling arrangements, including the establishment of
necessary procedures and selection of pool representatives, without
calling upon the judicial authority to mediate any dispute as to the
appropriate media representative or equipment for a particular trial.
If any such medium shall not agree on equipment, procedures and
personnel, the judicial authority shall not permit that medium to have
coverage at the proceeding or trial.
(p) To evaluate and resolve prospective problems where broadcasting, televising, recording or photographing by media of a criminal
proceeding or trial will take place, and to ensure compliance with these
rules during the proceeding or trial, the judicial authority who will hear
the proceeding or preside over the trial may require the attendance
of attorneys and media personnel at a pretrial conference.
(q) In a homicide case involving sexual assault, the broadcasting,
televising, recording or photographing by the media of the trial may
be permitted by the judicial authority, provided that the victim’s family
affirmatively consents to such coverage, that no member of the victim’s
family objects to such coverage, and that the victim’s family have been
notified. As used in this section, ‘‘victim’s family’’ shall mean a person’s
spouse, parent, grandparent, stepparent, aunt, uncle, niece, nephew,
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child, including a natural born child, stepchild and adopted child, grandchild, brother, sister, half brother or half sister or parent of a person’s spouse.
COMMENTARY: The changes to this section and to Section 1-10B
permit the judicial authority to allow media coverage of a homicide case
involving sexual assault, provided that the victim’s family affirmatively
consents to such coverage, that no member of the victim’s family
objects to such coverage, and that the victim’s family has been notified.
If any member of the victim’s family objects to such coverage or if the
victim’s family cannot be identified or located, the judicial authority
should not allow such coverage. As used in this section, ‘‘victim’s
family’’ has the same meaning as ‘‘relative’’ in General Statutes § 54201 (4).
Sec. 2-3.

Bar Examining Committee

There shall be a[n] bar examining committee appointed by the
judges of the Superior Court consisting of twenty-four members, of
whom at least one shall be a judge of said court, and the rest attorneys
residing in this state. The term of office of each member shall be three
years from the first day of September succeeding appointment, and
the terms shall continue to be arranged so that those of eight members
shall expire annually. The appointment of any member may be revoked
or suspended by the judges or by the executive committee of the
Superior Court. In connection with such revocation or suspension, the
judges or the executive committee shall appoint a qualified individual
to fill the vacancy for the balance of the term or for any other appropriate
period. All other vacancies shall be filled by the judges for unexpired
terms only, provided that the chief justice may fill such vacancies until
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the next annual meeting of the judges, and in the event of the foreseen
absence or the illness or the disqualification of a member of the committee the chief justice may make a pro tempore appointment to the
committee to serve during such absence, illness or disqualification.
At any meeting of the committee the members present shall constitute
a quorum.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee.
Sec. 2-4.

—Regulations by Bar Examining Committee

The bar examining committee shall have the power and authority
to implement these rules by regulations relevant thereto and not inconsistent therewith. Such regulations may be adopted at any regular
meeting of the committee or at any special meeting called for that
purpose. They shall be effective ninety days after publication in one
issue of the Connecticut Law Journal and shall at all times be subject
to amendment or revision by the committee or by the judges of the
Superior Court. A copy shall be provided to the chief justice.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee.
Sec. 2-4A.

—Records of Bar Examining Committee

(a) All [The] records of the bar examining committee, including [and]
transcripts, if any, of hearings conducted by the [state] bar examining
committee or the several standing committees on recommendations
for admission to the bar shall not be public [be available only to such
committee, to a judge of the Superior Court, to the Statewide Grievance
Committee, to disciplinary counsel or, with the consent of the applicant,
to any other person, unless otherwise ordered by the court].
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(b) Unless otherwise ordered by the court, all records that are not
public shall be available only to the bar examining committee and its
counsel, disciplinary counsel, the client security fund committee and
its counsel, a judge of the Superior Court or, with the consent of the
applicant, to any other person.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee and
for clarity.
Sec. 2-5.

—Examination of Candidates for Admission

The bar examining committee shall further have the duty, power
and authority to provide for the examination of candidates for admission
to the bar; to determine whether such candidates are qualified as to
prelaw education, legal education, good moral character and fitness
to practice law; and to recommend to the court for admission to the
bar qualified candidates.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee.
Sec. 2-6.

—Personnel of Bar Examining Committee

Such personnel within the legal services division of the Office of
the Chief Court Administrator as may be assigned from time to time by
the chief court administrator shall assist the bar examining committee
in carrying out its duties.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee.
Sec. 2-8.

Qualifications for Admission

To entitle an applicant to admission to the bar, except under Section[s] 2-13 [through 2-15] of these rules, the applicant must satisfy
the bar examining committee that:
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(1) The applicant is a citizen of the United States or an alien lawfully
residing in the United States, which shall include an individual authorized to work lawfully in the United States.
(2) The applicant is not less than eighteen years of age.
(3) The applicant is a person of good moral character, is fit to
practice law, and has either passed an examination in professional
responsibility [administered under the auspices of the bar examining
committee] which has been approved or required by the committee
or has completed a course in professional responsibility in accordance
with the regulations of the [bar examining] committee. Any inquiries
or procedures used by the bar examining committee that relate to
physical or mental disability must be narrowly tailored and necessary
to a determination of the applicant’s current fitness to practice law, in
accordance with the Americans with Disabilities Act and amendment
twenty-one of the Connecticut constitution, and conducted in a manner
consistent with privacy rights afforded under the federal and state
constitutions or other applicable law.
(4) The applicant has met the educational requirements as may be
set, from time to time, by the bar examining committee.
(5) The applicant has filed with the administrative director of the bar
examining committee an application to take the examination and for
admission to the bar, all in accordance with these rules and the regulations of the committee, and has paid such application fee as the
committee shall from time to time determine.
(6) The applicant has passed an examination in law in accordance
with the regulations of the bar examining committee.
(7) The applicant has complied with all of the pertinent rules and
regulations of the bar examining committee.
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(8) As an alternative to satisfying the bar examining committee that
the applicant has met the committee’s educational requirements, the
applicant who meets all the remaining requirements of this section
may, upon payment of such investigation fee as the committee shall
from time to time determine, substitute proof satisfactory to the committee that: (A) the applicant has been admitted to practice before the
highest court of original jurisdiction in one or more states, the District
of Columbia or the Commonwealth of Puerto Rico or in one or more
district courts of the United States for ten or more years and at the
time of filing the application is a member in good standing of such a
bar; (B) the applicant has actually practiced law in such a jurisdiction
for not less than five years during the seven year period immediately
preceding the filing date of the application; and (C) the applicant
intends, upon a continuing basis, actively to practice law in Connecticut
and to devote the major portion of the applicant’s working time to the
practice of law in Connecticut.
COMMENTARY: Reference to Sections 2-14 and 2-15 has been
removed as these sections have been repealed. The change in subdivision (3) clarifies that while there is an ethics requirement for
bar admission, the Bar Examining Committee does not administer
the Multistate Professional Responsibility Examination (MPRE). The
remaining changes to this section are made for purposes of consistency when referring to the Bar Examining Committee.
Sec. 2-9.

Certification of Applicants Recommended for Admis-

sion; Conditions of Admission
(a) The bar examining committee shall certify to the clerk of the
Superior Court for the Judicial District where the applicant has his or
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her correspondence address [county in which the applicant seeks
admission and to the clerk of the Superior Court in New Haven] the
name of any such applicant recommended by it for admission to the
bar and shall notify the applicant of its decision.
(b) The bar examining committee may, in light of the [physical or
mental disability of a candidate] health diagnosis, treatment, or drug
or alcohol dependence of an applicant that has caused conduct or
behavior that would otherwise have rendered the [candidate] applicant
currently unfit to practice law, determine that it will only recommend
an applicant for admission to the bar conditional upon the applicant’s
compliance with conditions prescribed by the committee relevant to
the [disability and the] health diagnosis, treatment, or drug or alcohol
dependence or fitness of the applicant. Such determination shall be
made after a hearing on the record is conducted by the committee or
a panel thereof consisting of at least three members appointed by the
chair, unless such hearing is waived by the applicant. Such conditions
shall be tailored to detect recurrence of the conduct or behavior which
could render an applicant unfit to practice law or pose a risk to clients
or the public and to encourage continued treatment, abstinence, or
other support. The conditional admission period shall not exceed five
years, unless the conditionally admitted attorney fails to comply with
the conditions of admission, and the [bar examining] committee or
the court determines, in accordance with the procedures set forth in
Section 2-11, that a further period of conditional admission is necessary. The committee shall notify the applicant by mail of its decision
and that the applicant must sign an agreement with the [bar examining]
committee under oath affirming acceptance of such conditions and
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that the applicant will comply with them. Upon receipt of this agreement
from the applicant, duly executed, the committee shall recommend
the applicant for admission to the bar as provided herein. The committee shall forward a copy of the agreement to the statewide bar counsel,
who shall be considered a party for purposes of defending an appeal
under Section 2-11A.
COMMENTARY: The changes to this section replace language referencing the disability of an applicant with language that is more neutral
and inclusive, for consistency when referring to the Bar Examining
Committee, and to conform the section to current practice.
Sec. 2-10.

Admission by Superior Court

(a) Each applicant who shall be recommended for admission to the
bar shall present himself or herself to the Superior Court, or to either
the Supreme Court or the Appellate Court sitting as the Superior Court,
at such place and at such time as shall be prescribed by the bar
examining committee, or shall be prescribed by the Supreme Court
or the Appellate Court, and such court may then, upon motion, admit
such person as an attorney. The administrative director shall give
notice to each clerk of the names of the newly admitted attorneys. At
the time such applicant is admitted as an attorney, the applicant shall
be sworn as a Commissioner of the Superior Court.
(b) The administrative judge of said judicial district or a designee
or the chief justice of the Supreme Court or a designee or the chief
judge of the Appellate Court or a designee may deliver an address to
the applicants so admitted respecting their duties and responsibilities
as attorneys.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee.
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Monitoring Compliance with Conditions of Admis-

sion; Removal or Modification of Conditions
(a) If an applicant is admitted to the bar after signing an agreement
with the bar examining committee under oath affirming acceptance of
the conditions prescribed by the committee pursuant to Section 2-9
(b) and that he or she will comply with them, the statewide bar counsel
shall monitor the attorney’s compliance with those conditions pursuant
to regulations adopted by the Statewide Grievance Committee governing such monitoring. The attorney so admitted or the statewide bar
counsel may make application to the bar examining committee to
remove or modify the conditions previously agreed to by such attorney
as circumstances warrant. The [bar examining] committee, or a panel
thereof consisting of at least three members appointed by its chair,
shall conduct a hearing on the application, which shall be on the
record, and shall also receive and consider a report from the statewide
bar counsel on the matter. Such hearing may be waived by the applicant and the statewide bar counsel. If, upon such application, the [bar
examining] committee modifies such conditions, the attorney shall sign
an agreement with the bar examining committee under oath affirming
acceptance of the modified conditions and that he or she will comply
with them, and the statewide bar counsel shall monitor the attorney’s
compliance with them. The statewide bar counsel shall be considered
a party for purposes of defending an appeal under Section 2-11A. All
information relating to conditional admission of an applicant or attorney
shall remain confidential unless otherwise ordered by the court, except
that a copy of the signed agreement and information related to compliance with the conditions may be made available upon request to
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disciplinary counsel or, with the consent of the applicant or attorney,
to any other agency or person.
(b) Upon the failure of the attorney to comply with the conditions of
admission or the monitoring requirements adopted by the Statewide
Grievance Committee, the statewide bar counsel shall apply to the
court in the judicial district of Hartford for an appropriate order. The
court, after hearing upon such application, may take such action as
it deems appropriate. Thereafter, upon application of the attorney or
of the statewide bar counsel and upon good cause shown, the court
may set aside or modify the order rendered pursuant hereto.
COMMENTARY: The change to this section allows Disciplinary
Counsel to have access to the fact that a person has been conditionally
admitted in order to properly perform his or her duties. Such access is
especially relevant when the attorney remains bound by the conditions,
and will alert disciplinary counsel that inactive status may be appropriate if the attorney has ongoing disciplinary matters. Information on
compliance from the Statewide Bar Counsel is likewise necessary so
that Disciplinary Counsel can determine whether the issue that gave
rise to the conditions may be having an impact on the attorney’s performance.
Additionally, the attorney should be able to consent to the disclosure
of the fact that he or she has been conditionally admitted, and has
complied with the conditions. This is typically necessary when the
person is applying for admission in another jurisdiction and wants
the Bar Examining Committee and/or the Statewide Bar Counsel to
disclose information relative to the conditional admission to the other
jurisdiction. Absent this change, the attorney would need to obtain a
court order authorizing the disclosure. That may result in unnecessary
delay of the attorney’s admission in the other jurisdiction.
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The remaining changes to this section are made for purposes of
consistency when referring to the Bar Examining Committee.
Sec. 2-11A.

Appeal from Decision of Bar Examining Committee

concerning Conditions of Admission
(a) A decision by the bar examining committee prescribing conditions
for admission to the bar under Section 2-9 (b) or on an application to
remove or modify conditions of admission under Section 2-11 (a) may
be appealed to the Superior Court by the bar applicant or attorney
who is the subject of the decision. Within thirty days from the issuance
of the decision of the [bar examining] committee, the appellant shall:
(1) file the appeal with the clerk of the Superior Court for the judicial
district of Hartford and (2) mail a copy of the appeal by certified mail,
return receipt requested or with electronic delivery confirmation, to the
Office of the Statewide Bar Counsel and to the Office of the Director
of the Bar Examining Committee as agent for the [bar examining]
committee. The statewide bar counsel shall be considered a party for
purposes of defending an appeal under this section.
(b) The filing of an appeal shall not, of itself, stay enforcement of
the bar examining committee’s decision. An application for a stay may
be made to the [bar examining] committee, to the court or to both.
Filing of an application with the [bar examining] committee shall not
preclude action by the court. A stay, if granted, shall be on appropriate terms.
(c) Within thirty days after the service of the appeal, or within such
further time as may be allowed by the court, the director of the bar
examining committee shall transmit to the reviewing court a certified
copy of the entire record of the proceeding appealed from, which shall
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include a transcript of any testimony heard by the [bar examining]
committee and the decision of the [bar examining] committee. By
stipulation of all parties to such appeal proceedings, the record may
be shortened. The court may require or permit subsequent corrections
or additions to the record.
(d) The appellant shall file a brief within thirty days after the filing
of the record by the bar examining committee. The appellee shall file
its brief within thirty days of the filing of the appellant’s brief. Unless
permission is given by the court for good cause shown, briefs shall
not exceed thirty-five pages.
(e) The appeal shall be conducted by the court without a jury and
shall be confined to the record. If alleged irregularities in procedure
before the bar examining committee are not shown in the record, proof
limited thereto may be taken in the court. The court, upon request,
shall hear oral argument.
(f) Upon appeal, the court shall not substitute its judgment for that
of the bar examining committee as to the weight of the evidence on
questions of fact. The court shall affirm the decision of the committee
unless the court finds that substantial rights of the appellant have been
prejudiced because the committee’s findings, inferences, conclusions,
or decisions are: (1) in violation of constitutional provisions, rules of
practice or statutory provisions; (2) in excess of the authority of the
committee; (3) made upon unlawful procedure; (4) affected by other
error of law; (5) clearly erroneous in view of the reliable, probative,
and substantial evidence on the whole record; or (6) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion. If the court finds such prejudice, it shall sustain
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the appeal and, if appropriate, rescind the action of the [bar examining]
committee or take such other action as may be necessary. For purposes of further appeal, the action taken by the Superior Court hereunder is a final judgment.
(g) In all appeals taken under this section, costs may be taxed in
favor of the statewide bar counsel in the same manner, and to the
same extent, that costs are allowed in judgments rendered by the
Superior Court. No costs shall be taxed against the bar examining
committee, except that the court may, in its discretion, award to the
appellant reasonable fees and expenses if the court determines that
the action of the [bar examining] committee was undertaken without
any substantial justification. ‘‘Reasonable fees and expenses’’ means
any expenses not in excess of $7500 which the court finds were
reasonably incurred in opposing the committee’s action, including court
costs, expenses incurred in administrative proceedings, attorney’s
fees, witness fees of all necessary witnesses, and such other expenses
as were reasonably incurred.
(h) All information relating to the conditional admission of an applicant or attorney who is subject to the decision, including information
submitted in connection with the appeal under this section, shall be
confidential unless otherwise ordered by the court, except that information submitted in connection with an appeal and the court’s decision
on the appeal may be made available upon request to disciplinary
counsel or, with the consent of the applicant or attorney who is subject
to the decision, to any other person.
COMMENTARY: Inclusion of ‘‘applicant or’’ in subsection (h) recognizes that an appeal under this section can be filed by an applicant
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(not yet admitted) or an attorney (the applicant after being admitted).
The remaining changes to this section are made for purposes of consistency when referring to the Bar Examining Committee.
Sec. 2-12.

County

Committees

on

Recommendations

for

Admission
[(a)] There shall be in each county a standing committee on recommendations for admission, consisting of not less than three nor more
than seven members of the bar of that county, who shall be appointed
by the judges of the Superior Court to hold office for three years from
the date of their appointment and until their successors are appointed.
The appointment of any member may be revoked or suspended by
the judges or by the executive committee of the Superior Court. In
connection with such revocation or suspension, the judges or the
executive committee shall appoint a qualified individual to fill the
vacancy for the balance of the term or for any other appropriate period.
Appointments to fill vacancies which have arisen by reasons other
than revocation or suspension may be made by the chief justice until
the next annual meeting of the judges of the Superior Court, and, in
the event of the foreseen absence or the illness or the disqualification
of a member of the committee, the chief justice may make a pro
tempore appointment to the committee to serve during such absence,
illness or disqualification.
[(b) Any application for admission to the bar may be referred to the
committee for the county through which the applicant seeks admission,
which shall investigate the applicant’s moral character and fitness to
practice law and report to the bar of the county whether the applicant
has complied with the rules relating to admission to the bar, is a person
of good moral character, is fit to practice law and should be admitted.]

July 14, 2020

CONNECTICUT LAW JOURNAL

Page 37PB

COMMENTARY: The deletion of subsection (b) of this section conforms the rule to current practice.
Sec. 2-13.

Attorneys of Other Jurisdictions; Qualifications and

Requirements for Admission
(a) Any member of the bar of another state or territory of the United
States or the District of Columbia, who, after satisfying the [state] bar
examining committee that his or her educational qualifications are
such as would entitle him or her to take the examination in Connecticut,
and that (i) at least one jurisdiction in which he or she is a member
of the bar is reciprocal to Connecticut in that it would admit a member
of the bar of Connecticut to its bar without examination under provisions
similar to those set out in this section or (ii) he or she is a full-time
faculty member or full-time clinical fellow at an accredited Connecticut
law school and admitted in a reciprocal or nonreciprocal jurisdiction,
shall satisfy the [state bar examining] committee that he or she:
(1) is of good moral character, is fit to practice law, and has either
passed an examination in professional responsibility [administered
under the auspices of the bar examining committee] or has completed
a course in professional responsibility in accordance with the regulations of the [bar examining] committee;
(2) has been duly licensed to practice law before the highest court
of a reciprocal state or territory of the United States or in the District
of Columbia if reciprocal to Connecticut, or that he or she is a fulltime faculty member or full-time clinical fellow at an accredited Connecticut law school and admitted in a reciprocal or nonreciprocal jurisdiction and (A) has lawfully engaged in the practice of law as the
applicant’s principal means of livelihood for at least five of the ten
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years immediately preceding the date of the application and is in good
standing, or (B) if the applicant has taken the bar examinations of
Connecticut and failed to pass them, the applicant has lawfully engaged
in the practice of law as his or her principal means of livelihood for
at least five of the ten years immediately preceding the date of the
application and is in good standing, provided that such five years of
practice shall have occurred subsequent to the applicant’s last failed
Connecticut examination; and
(3) is a citizen of the United States or an alien lawfully residing in
the United States, which shall include an individual authorized to work
lawfully in the United States[; and
(4) intends, upon a continuing basis, to practice law actively in
Connecticut], may be admitted by the court as an attorney without
examination upon written application and the payment of such fee as
the [examining] committee shall from time to time determine, upon
compliance with the following requirements. Such application, duly
verified, shall be filed with the administrative director of the [bar examining] committee and shall set forth the applicant’s qualifications as
hereinbefore provided. [There shall be filed with such application the
following affidavits:] The following affidavits shall be filed by the person
completing the affidavit:
(A) affidavits from two attorneys who personally know the applicant
certifying to his or her good moral character and fitness to practice
law and supporting, to the satisfaction of the [state bar examining]
committee, his or her practice of law as defined under subdivision (2)
of this subsection;
(B) affidavits from two members of the bar of Connecticut of at least
five years’ standing, certifying that the applicant is of good moral
character and is fit to practice law; and
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(C) an affidavit from the applicant, certifying whether such applicant
has a grievance pending against him or her, has ever been reprimanded, suspended, placed on inactive status, disbarred, or has ever
resigned from the practice of law, and, if so, setting forth the circumstances concerning such action. Such an affidavit is not required if it
has been furnished as part of the application form prescribed by the
[state bar examining] committee.
(b) For the purpose of this rule, the ‘‘practice of law’’ shall include
the following activities, if performed after the date of the applicant’s
admission to the jurisdiction in which the activities were performed,
or if performed in a jurisdiction that permits such activity by a lawyer
not admitted to practice:
(1) representation of one or more clients in the practice of law;
(2) service as a lawyer with a state, federal, or territorial agency,
including military services;
(3) teaching law at an accredited law school, including supervision
of law students within a clinical program;
(4) service as a judge in a state, federal, or territorial court of record;
(5) service as a judicial law clerk;
(6) service as authorized house counsel;
(7) service as authorized house counsel in Connecticut before July
1, 2008, or while certified pursuant to Section 2-15A; or
(8) any combination of the above.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee; to
clarify that while there exists an ethics requirement for admission, the
Bar Examining Committee does not administer the Multistate Profes-
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sional Responsibility Examination (MPRE) or any other ethics examination; to remove the requirement that the applicant intends to practice
law in Connecticut on a continuing basis, so as not to be an impediment
to attorneys who wish to apply for admission in certain jurisdictions;
and to reflect the policy of the Bar Examining Committee that the
affidavits required to be filed, must be received directly from the affiant,
not the applicant.
Sec. 2-13A.

Military Spouse Temporary Licensing

(a) Qualifications. An applicant who meets all of the following
requirements listed in subdivisions (1) through (11) of this subsection
may be temporarily licensed and admitted to the practice of law in
Connecticut, upon approval of the bar examining committee. The
applicant:
(1) is the spouse of an active duty service member of the United
States Army, Navy, Air Force, Marine Corps or Coast Guard and
that service member is or will be stationed in Connecticut due to
military orders;
(2) is licensed to practice law before the highest court in at least
one state or territory of the United States or in the District of Columbia;
(3) is currently an active member in good standing in every jurisdiction to which the applicant has been admitted to practice, or has
resigned or become inactive or had a license administratively suspended or revoked while in good standing from every jurisdiction without any pending disciplinary actions;
(4) is not currently subject to lawyer discipline or the subject of a
pending disciplinary matter in any other jurisdiction;
(5) meets the educational qualifications required to take the examination in Connecticut;
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(6) possesses the good moral character and fitness to practice law
required of all applicants for admission in Connecticut;
(7) has passed an examination in professional responsibility administered under the auspices of the bar examining committee or has
completed a course in professional responsibility in accordance with
the regulation of the bar examining committee;
(8) is or will be physically residing in Connecticut due to the service
member’s military orders;
(9) has not failed the Connecticut bar examination within the past
five years;
(10) has not had an application for admission to the Connecticut
bar or the bar of any state, the District of Columbia or United States
territory denied on character and fitness grounds; and
(11) has not failed to achieve the Connecticut scaled score on the
uniform bar examination administered within any jurisdiction within the
past five years.
(b) Application Requirements. Any applicant seeking a temporary
license to practice law in Connecticut under this section shall file a
written application and payment of such fee as the bar examining
committee shall from time to time determine. Such application, duly
verified, shall be filed with the administrative director of the [bar examining] committee and shall set forth the applicant’s qualifications as
hereinbefore provided. In addition, the applicant shall file with the [bar
examining] committee the following:
(1) a copy of the applicant’s military spouse dependent identification
and documentation evidencing a spousal relationship with the service member;
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(2) a copy of the service member’s military orders to a military
installation in Connecticut or a letter from the service member’s command verifying that the requirement in subsection (a) (8) of this section
is met;
(3) certificate(s) of good standing from the highest court of each
state, the District of Columbia or United States territory to which the
applicant has been admitted, or proof that the applicant has resigned,
or become inactive or had a license administratively suspended or
revoked while in good standing;
(4) an affidavit from the applicant, certifying whether such applicant
has a grievance pending against him or her, has ever been reprimanded, suspended, placed on inactive status, disbarred, or has ever
resigned from the practice of law, and, if so setting forth the circumstances concerning such action; and
(5) affidavits from two attorneys who personally know the applicant
certifying to his or her good moral character and fitness to practice law.
(c) Duration and Renewal.
(1) A temporary license to practice law issued under this rule will
be valid for three years provided that the temporarily licensed attorney
remains a spouse of the service member and resides in Connecticut
due to military orders or continues to reside in Connecticut due to the
service member’s immediately subsequent assignment specifying that
dependents are not authorized to accompany the service member. The
temporary license may be renewed for one additional two year period.
(2) A renewal application must be submitted with the appropriate
fee as established by the bar examining committee and all other documentation required by the bar examining committee, including a copy
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of the service member’s military orders. Such renewal application shall
be filed not less than thirty days before the expiration of the original
three year period.
(3) A temporarily licensed attorney who wishes to become a permanent member of the bar of Connecticut may apply for admission by
examination or for admission without examination for the standard
application fee minus the application fee paid to the committee for the
application for temporary license, not including any fees for renewal.
(d) Termination.
(1) Termination of Temporary License. A temporary license shall
terminate, and a temporarily licensed attorney shall cease the practice
of law in Connecticut pursuant to that admission, unless otherwise
authorized by these rules, thirty days after any of the following events:
(A) the service member’s separation or retirement from military
service;
(B) the service member’s permanent relocation to another jurisdiction, unless the service member’s immediately subsequent assignment
specifies that the dependents are not authorized to accompany the
service member, in which case the attorney may continue to practice
law in Connecticut as provided in this rule until the service member
departs Connecticut for a permanent change of station where the
presence of dependents is authorized;
(C) the attorney’s permanent relocation outside of the state of Connecticut for reasons other than the service member’s relocation;
(D) upon the termination of the attorney’s spousal relationship to
the service member;
(E) the attorney’s failure to meet the annual licensing requirements
for an active member of the bar of Connecticut;
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(F) the attorney’s request;
(G) the attorney’s admission to practice law in Connecticut by examination or without examination;
(H) the attorney’s denial of admission to the practice of law in Connecticut; or
(I) the death of the service member.
Notice of one of the events set forth in subsection (d) (1) must be
filed with the bar examining committee by the temporarily licensed
attorney within thirty days of such event. Notice of the event set forth
in subsection (d) (1) (I) must be filed with the [bar examining] committee
by the temporarily licensed attorney within thirty days of the event,
and the attorney shall cease the practice of law within one year of
the event. Failure to provide such notice by the temporarily licensed
attorney shall be a basis for discipline pursuant to the Rules of Professional Conduct for attorneys.
(2) Notice of Termination of Temporary License. Upon receipt of
the notice required by subsection (d) (1), the bar examining committee
shall forward a request to the statewide bar counsel that the license
under this chapter be revoked. Notice of the revocation shall be mailed
by the statewide bar counsel to the temporarily licensed attorney.
(3) Notices Required. At least sixty days before termination of the
temporary admission, or as soon as possible under the circumstances,
the attorney shall:
(A) file in each matter pending before any court, tribunal, agency
or commission a notice that the attorney will no longer be involved in
the case; and
(B) provide written notice to all clients receiving representation from
the attorney that the attorney will no longer represent them.
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(e) Responsibilities and Obligations.
An attorney temporarily licensed under this section shall be subject
to all responsibilities and obligations of active members of the Connecticut bar, and shall be subject to the jurisdiction of the courts and
agencies of Connecticut, and shall be subject to the laws and rules
of Connecticut governing the conduct and discipline of attorneys to
the same extent as an active member of the Connecticut bar. The
attorney shall maintain participation in a mentoring program provided
by a state or local bar association in the state of Connecticut.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee.
Sec. 2-15A.

—Authorized House Counsel

(a) Purpose
The purpose of this section is to clarify the status of house counsel
as authorized house counsel as defined herein, and to confirm that
such counsel are subject to regulation by the judges of the Superior
Court. Notwithstanding any other section of this chapter relating to
admission to the bar, this section shall authorize attorneys licensed
to practice in jurisdictions other than Connecticut to be permitted to
undertake these activities, as defined herein, in Connecticut without
the requirement of taking the bar examination so long as they are
exclusively employed by an organization.
(b) Definitions
(1) Authorized House Counsel. An ‘‘authorized house counsel’’ is
any person who:
(A) is a member in good standing of the entity governing the practice
of law of each state (other than Connecticut) or territory of the United
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States, or the District of Columbia or any foreign jurisdiction in which
the member is licensed;
(B) has been certified on recommendation of the bar examining
committee in accordance with this section;
(C) agrees to abide by the rules regulating members of the Connecticut bar and submit to the jurisdiction of the Statewide Grievance Committee and the Superior Court; and
(D) is, at the date of application for registration under this rule,
employed in the state of Connecticut by an organization or relocating
to the state of Connecticut in furtherance of such employment within
three months prior to starting work in the state of Connecticut or three
months after the applicant begins work in the state of Connecticut
of such application under this section and receives or shall receive
compensation for activities performed for that business organization.
(2) Organization. An ‘‘organization’’ for the purpose of this rule is
a corporation, partnership, association, or employer sponsored benefit
plan or other legal entity (taken together with its respective parents,
subsidiaries, and affiliates) that is not itself engaged in the practice of
law or the rendering of legal services outside such organization,
whether for a fee or otherwise, and does not charge or collect a fee
for the representation or advice other than to entities comprising such
organization for the activities of the authorized house counsel.
(c) Activities
(1) Authorized Activities. An authorized house counsel, as an
employee of an organization, may provide legal services in the state
of Connecticut to the organization for which a registration pursuant to
subsection (d) is effective, provided, however, that such activities shall
be limited to:
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(A) the giving of legal advice to the directors, officers, employees,
trustees, and agents of the organization with respect to its business
and affairs;
(B) negotiating and documenting all matters for the organization; and
(C) representation of the organization in its dealings with any administrative agency, tribunal or commission having jurisdiction; provided,
however, authorized house counsel shall not be permitted to make
appearances as counsel before any state or municipal administrative
tribunal, agency, or commission, and shall not be permitted to make
appearances in any court of this state, unless the attorney is specially
admitted to appear in a case before such tribunal, agency, commission
or court.
(2) Disclosure. Authorized house counsel shall not represent themselves to be members of the Connecticut bar or commissioners of the
Superior Court licensed to practice law in this state. Such counsel
may represent themselves as Connecticut authorized house counsel.
(3) Limitation on Representation. In no event shall the activities
permitted hereunder include the individual or personal representation
of any shareholder, owner, partner, officer, employee, servant, or agent
in any matter or transaction or the giving of advice therefor unless
otherwise permitted or authorized by law, code, or rule or as may be
permitted by subsection (c) (1). Authorized house counsel shall not
be permitted to prepare legal instruments or documents on behalf of
anyone other than the organization employing the authorized house
counsel.
(4) Limitation on Opinions to Third Parties. An authorized house
counsel shall not express or render a legal judgment or opinion to be
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relied upon by any third person or party other than legal opinions
rendered in connection with commercial, financial or other business
transactions to which the authorized house counsel’s employer organization is a party and in which the legal opinions have been requested
from the authorized house counsel by another party to the transaction.
Nothing in this subsection (c) (4) shall permit authorized house counsel
to render legal opinions or advice in consumer transactions to customers of the organization employing the authorized house counsel.
(5) Pro Bono Legal Services. Notwithstanding anything to the
contrary in this section, an authorized house counsel may participate
in the provision of any and all legal services pro bono public in Connecticut offered under the supervision of an organized legal aid society or
state/local bar association project, or of a member of the Connecticut
bar who is also working on the pro bono representation.
(d) Registration
(1) Filing with the Bar Examining Committee. The bar examining
committee shall investigate whether the applicant is at least eighteen
years of age and is of good moral character, consistent with the requirement of Section 2-8 (3) regarding applicants for admission to the bar.
In addition, the applicant shall file with the [bar examining] committee,
and the committee shall consider, the following:
(A) a certificate from each entity governing the practice of law of a
state or territory of the United States, or the District of Columbia or
any foreign jurisdiction in which the applicant is licensed to practice
law certifying that the applicant is a member in good standing;
(B) a sworn statement by the applicant:
(i) that the applicant has read and is familiar with the Connecticut
Rules of Professional Conduct for attorneys and Chapter 2 (Attorneys)
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of the Superior Court Rules, General Provisions, and will abide by the
provisions thereof;
(ii) that the applicant submits to the jurisdiction of the Statewide
Grievance Committee and the Superior Court for disciplinary purposes,
and authorizes notification to or from the entity governing the practice
of law of each state or territory of the United States, or the District of
Columbia in which the applicant is licensed to practice law of any
disciplinary action taken against the applicant;
(iii) listing any jurisdiction in which the applicant is now or ever has
been licensed to practice law; and
(iv) disclosing any disciplinary sanction or pending proceeding pertaining or relating to his or her license to practice law including, but
not limited to, reprimand, censure, suspension or disbarment, or
whether the applicant has been placed on inactive status;
(C) a certificate from an organization certifying that it is qualified as
set forth in subsection (b) (2); that it is aware that the applicant is
not licensed to practice law in Connecticut; and that the applicant is
employed or about to be employed in Connecticut by the organization
as set forth in subsection (b) (1) (D);
(D) an appropriate application pursuant to the regulations of the bar
examining committee;
(E) remittance of a filing fee to the bar examining committee as
prescribed and set by that committee; and
(F) an affidavit from each of two members of the Connecticut bar,
who have each been licensed to practice law in Connecticut for at
least five years, certifying that the applicant is of good moral character
and that the applicant is employed or will be employed by an organization as defined above in subsection (b) (2).
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(2) Certification. Upon recommendation of the bar examining committee, the court may certify the applicant as authorized house counsel
and shall cause notice of such certification to be published in the
Connecticut Law Journal.
(3) Annual Client Security Fund Fee. Individuals certified pursuant
to this section shall comply with the requirements of Sections 2-68
and 2-70 of this chapter, including payment of the annual fee and
shall pay any other fees imposed on attorneys by court rule.
(4) Annual Registration. Individuals certified pursuant to this section shall register annually with the Statewide Grievance Committee
in accordance with Sections 2-26 and 2-27 (d) of this chapter.
(e) Termination or Withdrawal of Registration
(1) Cessation of Authorization To Perform Services. Authorization to perform services under this rule shall cease upon the earliest
of the following events:
(A) the termination or resignation of employment with the organization for which registration has been filed, provided, however, that if the
authorized house counsel shall commence employment with another
organization within thirty days of the termination or resignation, authorization to perform services under this rule shall continue upon the
filing with the bar examining committee of a certificate as set forth in
subsection (d) (1) (C);
(B) the withdrawal of registration by the authorized house counsel;
(C) the relocation of an authorized house counsel outside of Connecticut for a period greater than 180 consecutive days; or
(D) the failure of authorized house counsel to comply with any
applicable provision of this rule.

July 14, 2020

CONNECTICUT LAW JOURNAL

Page 51PB

Notice of one of the events set forth in subsections (e) (1) (A) through
(C) or a new certificate as provided in subsection (e) (1) (A) must be
filed with the bar examining committee by the authorized house counsel
within thirty days after such action. Failure to provide such notice by
the authorized house counsel shall be a basis for discipline pursuant
to the Rules of Professional Conduct for attorneys.
(2) Notice of Withdrawal of Authorization. Upon receipt of the
notice required by subsection (e) (1), the bar examining committee
shall forward a request to the statewide bar counsel that the authorization under this chapter be revoked. Notice of the revocation shall be
mailed by the statewide bar counsel to the authorized house counsel
and the organization employing the authorized house counsel.
(3) Reapplication. Nothing herein shall prevent an individual previously authorized as house counsel to reapply for authorization as
set forth in subsection (d).
(f) Discipline
(1) Termination of Authorization by Court. In addition to any
appropriate proceedings and discipline that may be imposed by the
Statewide Grievance Committee, the Superior Court may, at any time,
with cause, terminate an authorized house counsel’s registration, temporarily or permanently.
(2) Notification to Other States. The statewide bar counsel shall
be authorized to notify each entity governing the practice of law in the
state or territory of the United States, or the District of Columbia, in
which the authorized house counsel is licensed to practice law, of any
disciplinary action against the authorized house counsel.
(g) Transition
(1) Preapplication Employment in Connecticut. The performance
of an applicant’s duties as an employee of an organization in Connecti-
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cut prior to the effective date of this rule shall not be grounds for the
denial of registration of such applicant if application for registration is
made within six months of the effective date of this rule.
(2) Immunity from Enforcement Action. An authorized house
counsel who has been duly registered under this rule shall not be
subject to enforcement action for the unlicensed practice of law for
acting as counsel to an organization prior to the effective date of
this rule.
COMMENTARY: The changes in subsection (b) of this section clarify
that authorized house counsel applications are accepted within three
months before or three months after someone begins work in Connecticut. The other changes to this section are made for purposes of consistency when referring to the Bar Examining Committee.
Sec. 2-18.

—Filings To Become Foreign Legal Consultant

(a) An applicant for a license to practice as a foreign legal consultant
shall file with the administrative director of the bar examining committee:
(1) a typewritten application in the form prescribed by the committee;
(2) a certified check, cashier’s check, or money order in the amount
of $500 made payable to the bar examining committee;
(3) a certificate from the authority in the foreign country having final
jurisdiction over professional discipline, certifying to the applicant’s
admission to practice (or the equivalent of such admission) and the
date thereof and to the applicant’s good standing as an attorney or
counselor at law (or the equivalent of either), together with a duly
authenticated English translation of such certificate if it is not in
English; and
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(4) two letters of recommendation, one from a member in good
standing of the Connecticut bar and another from either a member in
good standing of the bar of the country in which the applicant is licensed
as an attorney, or from a judge of one of the courts of original jurisdiction
of said country, together with a duly authenticated English translation
of each letter if it is not in English.
(b) Upon a showing that strict compliance with the provisions of
Section 2-17 (1) and subdivisions (3) or (4) of subsection (a) of this
section is impossible or very difficult for reasons beyond the control
of the applicant, or upon a showing of exceptional professional qualifications to practice as a foreign legal consultant, the court may, in its
discretion, waive or vary the application of such provisions and permit
the applicant to make such other showing as may be satisfactory to
the court.
(c) The bar examining committee shall investigate the qualifications,
moral character, and fitness of any applicant for a license to practice
as a foreign legal consultant and may in any case require the applicant
to submit any additional proof or information as the committee may
deem appropriate. The committee may also require the applicant to
submit a report from the National Conference of Bar Examiners, and
to pay the prescribed fee therefor, with respect to the applicant’s
character and fitness.
COMMENTARY: The changes to this section are made for purposes
of consistency when referring to the Bar Examining Committee.
Sec. 2-27A. Minimum Continuing Legal Education
(a) On an annual basis, each attorney admitted in Connecticut shall
certify, on the registration form required by Section 2-27 (d), that the
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attorney has completed in the last calendar year no less than twelve
credit hours of appropriate continuing legal education, at least two
hours of which shall be in ethics/professionalism. The ethics and professionalism components may be integrated with other courses. This
rule shall apply to all attorneys except the following:
(1) Judges and senior judges of the Supreme, Appellate or Superior
Courts, judge trial referees, family support magistrates, family support
magistrate referees, workers’ compensation commissioners, elected
constitutional officers, federal judges, federal magistrate judges, federal administrative law judges or federal bankruptcy judges;
(2) Attorneys who are disbarred, resigned pursuant to Section 252, on inactive status pursuant to Section 2-56 et seq., or retired
pursuant to Sections 2-55 or 2-55A;
(3) Attorneys who are serving on active duty in the armed forces of
the United States for more than six months in such year;
(4) Attorneys for the calendar year in which they are admitted;
(5) Attorneys who earn less than $1000 in compensation for the
provision of legal services in such year;
(6) Attorneys who, for good cause shown, have been granted temporary or permanent exempt status by the Statewide Grievance Committee.
(b) Attorneys may satisfy the required hours of continuing legal education:
(1) By attending legal education courses provided by any local, state
or special interest bar association in this state or regional or national
bar associations recognized in this state or another state or territory
of the United States or the District of Columbia (hereinafter referred
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to as ‘‘bar association’’); any private or government legal employer;
any court of this or any other state or territory of the United States or
the District of Columbia; any organization whose program or course
has been reviewed and approved by any bar association or organization that has been established in any state or territory of the United
States or the District of Columbia to certify and approve continuing
legal education courses; and any other nonprofit or for-profit legal
education providers, including law schools and other appropriate continuing legal education providers, and including courses remotely presented by video conference, webcasts, webinars, or the like by said
providers.
(2) By self-study of appropriate programs or courses directly related
to substantive or procedural law or related topics, including professional responsibility, legal ethics, or law office management and prepared by those continuing legal education providers in subsection (b)
(1). Said self-study may include viewing and listening to all manner
of communication, including, but not limited to, video or audio
recordings or taking online legal courses. The selection of self-study
courses or programs shall be consistent with the objective of this rule,
which is to maintain and enhance the skill level, knowledge, ethics
and competence of the attorney and shall comply with the minimum
quality standards set forth in subsection (c) (6).
(3) By publishing articles in legal publications that have as their
primary goal the enhancement of competence in the legal profession,
including, without limitation, substantive and procedural law, ethics,
law practice management and professionalism.
(4) By teaching legal seminars and courses, including the participation on panel discussions as a speaker or moderator.

Page 56PB

CONNECTICUT LAW JOURNAL

July 14, 2020

(5) By serving as a full-time faculty member at a law school accredited by the American Bar Association or approved by the state bar
examining committee, in which case, such attorney will be credited
with meeting the minimum continuing legal education requirements
set forth herein.
(6) By serving as a part-time or adjunct faculty member at a law
school accredited by the American Bar Association or approved by
the state bar examining committee, in which case, such attorney will
be credited with meeting the minimum continuing legal education
requirements set forth herein at the rate of one hour for each hour of
classroom instruction and one hour for each two hours of preparation.
(7) By serving as a judge or coach for a moot court or mock trial
course or competition that is part of the curriculum at or sanctioned
by a law school accredited by the American Bar Association or
approved by the state bar examining committee.
(c) Credit computation:
(1) Credit for any of the above activities shall be based on the actual
instruction time, which may include lecture, panel discussion, and
question and answer periods. Credit for the activity listed in subsection
(b) (7) shall be based upon the actual judging or coaching time, up
to four hours for each activity per year. Self-study credit shall be
based on the reading time or running time of the selected materials
or program.
(2) Credit for attorneys preparing for and presenting legal seminars,
courses or programs shall be based on one hour of credit for each
two hours of preparation. A maximum of six hours of credit may be
credited for preparation of a single program. Credit for presentation
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shall be on an hour for hour basis. Credit may not be earned more
than once for the same course given during a calendar year.
(3) Credit for the writing and publication of articles shall be based
on the actual [drafting] time required for both researching and drafting.
Each article may be counted only one time for credit.
(4) Continuing legal education courses ordered pursuant to Section
2-37 (a) (5) or any court order of discipline shall not count as credit
toward an attorney’s obligation under this section.
(5) Attorneys may carry forward no more than two credit hours in
excess of the current annual continuing legal education requirement
to be applied to the following year’s continuing legal education
requirement.
(6) To be eligible for continuing legal education credit, the course
or activity must: (A) have significant intellectual or practical content
designed to increase or maintain the attorney’s professional competence and skills as a lawyer; (B) constitute an organized program of
learning dealing with matters directly related to legal subjects and the
legal profession; and (C) be conducted by an individual or group
qualified by practical or academic experience.
(d) Attorneys shall retain records to prove compliance with this rule
for a period of seven years.
(e) Violation of this section shall constitute misconduct.
(f) Unless it is determined that the violation of this section was wilful,
a noncompliant attorney must be given at least sixty days to comply
with this section before he or she is subject to any discipline.
(g) A Minimum Continuing Legal Education Commission (‘‘commission’’) shall be established by the Judicial Branch and shall be com-
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posed of four Superior Court judges and four attorneys admitted to
practice in this state, all of whom shall be appointed by the chief justice
of the Supreme Court or his or her designee and who shall serve
without compensation. The charge of the commission will be to provide
advice regarding the application and interpretation of this rule and to
assist with its implementation including, but not limited to, the development of a list of frequently asked questions and other documents to
assist the members of the bar to meet the requirements of this rule.
COMMENTARY—2017: It is the intention of this rule to provide
attorneys with relevant and useful continuing legal education covering
the broadest spectrum of substantive, procedural, ethical and professional subject matter at the lowest cost reasonably feasible and with
the least amount of supervision, structure and reporting requirements,
which will aid in the development, enhancement and maintenance of
the legal knowledge and skills of practicing attorneys and will facilitate
the delivery of competent legal services to the public.
The rule also permits an attorney to design his or her own course
of study. The law is constantly evolving and attorneys, like all other
professionals, are expected to keep abreast of changes in the profession and the law if they are to provide competent representation.
Subsection (a) provides that Connecticut attorneys must complete
twelve credit hours of continuing legal education per calendar year.
Subsection (a) also lists those Connecticut attorneys, who are exempt
from compliance, including, among others: judges, senior judges, attorneys serving in the military, new attorneys during the year in which
they are admitted to practice, attorneys who earn less than $1000 in
compensation for the provision of legal services in the subject year,
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and those who obtain an exempt status for good cause shown. The
subsection also provides an exemption for attorneys who are disbarred, resigned, on inactive status due to disability, or are retired. The
exemption for attorneys who earn less than $1000 in compensation
in a particular year is not intended to apply to attorneys who claim that
they were not paid as a result of billed fees to a client. All compensation
received for the provision of legal services, whether the result of billed
fees or otherwise, must be counted. There is no exemption for attorneys who are suspended or on administrative suspension. Subsection
(d) requires an attorney to maintain adequate records of compliance.
For continuing legal education courses, a certificate of attendance
shall be sufficient proof of compliance. For self-study, a contemporaneous log identifying and describing the course listened to or watched
and listing the date and time the course was taken, as well as a copy
of the syllabus or outline of the course materials, if available, and,
when appropriate, a certificate from the course provider, shall be sufficient proof of compliance. For any other form of continuing legal education, a file including a log of the time spent and drafts of the prepared
material shall provide sufficient proof of compliance.
COMMENTARY—2020: The change to the rule regarding credit for
the writing and publication of articles clarifies that such credit shall be
based on the actual time required for both researching and drafting
such articles.
Sec. 2-29.

Grievance Panels

(a) The judges of the Superior Court shall appoint one or more
grievance panels in each judicial district, each consisting of two members of the bar who do not maintain an office for the practice of law
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in such judicial district and one nonattorney who resides in such judicial
district, and shall designate as an alternate member a member of the
bar who does not maintain an office for the practice of law in such
judicial district. Terms shall commence on July 1. Appointments shall
be for terms of three years. No person may serve as a member and/
or as an alternate member for more than two consecutive three year
terms, but may be reappointed after a lapse of one year. The appointment of any member or alternate member may be revoked or suspended by the judges or by the executive committee of the Superior
Court. In connection with such revocation or suspension, the judges
or the executive committee shall appoint a qualified individual to fill
the vacancy for the balance of the term or for any other appropriate
period. In the event that a vacancy arises on a panel before the end
of a term by reasons other than revocation or suspension, the executive
committee of the Superior Court shall appoint an attorney or nonattorney, depending on the position vacated, who meets the appropriate
condition set forth above to fill the vacancy for the balance of the term.
(b) Consideration for appointment to these positions shall be given
to those candidates recommended to the appointing authority by the
administrative judges.
(c) In the event that more than one panel has been appointed to
serve a particular judicial district, the executive committee of the Superior Court shall establish the jurisdiction of each such panel.
(d) An attorney who maintains an office for the practice of law in
the same judicial district as a respondent may not participate as a
member of a grievance panel concerning a complaint against that
respondent.
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(e) In addition to any other powers and duties set forth in this chapter,
each panel shall:
(1) On its own motion or on complaint of any person, inquire into and
investigate offenses whether or not occurring in the actual presence
of the court involving the character, integrity, professional standing
and conduct of members of the bar in this state.
(2) Compel any person by subpoena to appear before it to testify
in relation to any matter deemed by the panel to be relevant to any
inquiry or investigation it is conducting and to produce before it for
examination any books or papers which, in its judgment, may be
relevant to such inquiry or investigation.
(3) Utilize an official court reporter or court recording monitor
employed by the Judicial Branch to record any testimony taken
before it.
(f) The grievance panel may, upon the vote of a majority of its
members, require that a disciplinary counsel pursue the matter before
the grievance panel on the issue of probable cause.
COMMENTARY: The amendments to this section conform the terminology for official court reporters and court recording monitors to the
provisions of No. 19-64 of the 2019 Public Acts.
Sec. 3-8.

Appearance for Represented Party

(a) Whenever an attorney files an appearance for a party, or the
party files an appearance for himself or herself, and there is already
an appearance of an attorney or party on file for that party, the attorney
or party filing the new appearance shall state thereon whether such
appearance is in place of or in addition to the appearance or appearances already on file.
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(b) An attorney is permitted to file an appearance limited to a specific
event or proceeding in any family or civil case. If an event or proceeding
in a matter in which a limited appearance has been filed has been
continued to a later date, for any reason, it is not deemed completed
unless otherwise ordered by the court. Except with leave of court, a
limited appearance may not be filed to address a specific issue or to
represent the client at or for a portion of a hearing. A limited appearance
may not be limited to a particular length of time or the exhaustion of
a fee. Whenever an attorney files a limited appearance for a party,
the limited appearance shall be filed in addition to any self-represented
appearance that the party may have already filed with the court. Upon
the filing of the limited appearance, the client may not file or serve
pleadings, discovery requests or otherwise represent himself or herself
in connection with the proceeding or event that is the subject of the
limited appearance. An attorney shall not file a limited appearance for
a party when filing a new action or during the pendency of an action
if there is no appearance on file for that party, unless the party for
whom the limited appearance is being filed files an appearance in
addition to the attorney’s limited appearance at the same time. A
limited appearance may not be filed on behalf of a firm or corporation.
A limited appearance may not be filed in criminal or juvenile cases,
except that a limited appearance may be filed pursuant to Section
79a-3 (c) (1).
(c) The provisions of this section regarding parties filing appearances for themselves do not apply to criminal cases.
COMMENTARY: The changes to this section and to Section 35a21 are in response to the Supreme Court opinion in In re Taijha H.-
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B., 333 Conn. 297, 216 A.3d 601 (2019), and are intended to be
consistent with revisions to the Rules of Appellate Procedure. It is
critical that the Superior Court rules and the Rules of Appellate Procedure are adopted on or about the same time so that there is no conflict
between them.
Sec. 5-3.

Administering Oath

The oath or affirmation shall be administered deliberately and with
due solemnity, as the witness takes the stand. The official court reporter
or court recording monitor shall note by whom it was administered.
COMMENTARY: The amendments to this section conform the terminology for official court reporters and court recording monitors to the
provisions of No. 19-64 of the 2019 Public Acts.
Sec. 6-1.

Statement of Decision; When Required

(a) The judicial authority shall state its decision either orally or in
writing, in all of the following: (1) in rendering judgments in trials to
the court in civil and criminal matters, including rulings regarding
motions for stay of execution, (2) in ruling on aggravating and mitigating
factors in capital penalty hearings conducted to the court, (3) in ruling
on motions to dismiss under Sections 41-8 through 41-11, (4) in ruling
on motions to suppress under Sections 41-12 through 41-17, (5) in
granting a motion to set aside a verdict under Sections 16-35 through
16-38, and (6) in making any other rulings that constitute a final judgment for purposes of appeal under General Statutes § 52-263, including those that do not terminate the proceedings. The judicial authority’s
decision shall encompass its conclusion as to each claim of law raised
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by the parties and the factual basis therefor. If oral, the decision shall
be recorded by an official court reporter or court recording monitor
and, if there is an appeal, the trial judge shall create a memorandum
of decision for use in the appeal by ordering a transcript of the portion
of the proceedings in which it stated its oral decision. The transcript
of the decision shall be signed by the trial judge and filed in the trial
court clerk’s office.
This section does not apply in small claims actions and to matters
listed in subsection (b).
(b) In any uncontested matter where no aspect of the matter is in
dispute, in a pendente lite family relations matter whether contested
or uncontested, or in any dismissal under Section 14-3, the oral or
written decision as provided in subsection (a) is not required, except
as provided in subsection (c). The clerk of the trial court shall, however,
promptly notify the trial judge of the filing of the appeal.
(c) Within twenty days from the filing of an appeal from a contested
pendente lite order or from a dismissal under Section 14-3 in which
an oral or written decision has not been made pursuant to subsection
(b), each party to the appeal shall file a brief with the trial court discussing the legal and factual issues in the matter. Within twenty days
after the briefs have been filed by the parties, the judicial authority
shall file a written memorandum of decision stating the factual basis
for its decision on the issues in the matter and its conclusion as to
each claim of law raised by the parties.
COMMENTARY: The amendments to this section conform the terminology for official court reporters and court recording monitors to the
provisions of No. 19-64 of the 2019 Public Acts.
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AMENDMENTS
TO THE CIVIL RULES

Sec. 16-12.

View by Jury of Place or Thing Involved in Case

When the judicial authority is of the opinion that a viewing by the
jury of the place or thing involved in the case will be helpful to the jury
in determining any material factual issue, it may in its discretion, at
any time before the closing arguments, order that the jury be conducted
to such place or location of such thing. During the viewing, the jury must
be kept together under the supervision of a proper officer appointed
by the judicial authority. The judicial authority and an official court
reporter or court recording monitor must be present, and, with the
judicial authority’s permission, any other person may be present. Counsel and self-represented parties may as a matter of right be present,
but the right may be waived. The purpose of viewing shall be solely
to permit visual observation by the jury of the place or thing in question
and to permit a brief description of the site or thing being viewed by
the judicial authority or by any witness or witnesses as allowed by the
judicial authority. Any proceedings at the location, including examination of witnesses, shall be at the discretion of the judicial authority.
Neither the parties nor counsel nor the jurors while viewing the place
or thing may engage in discussion of the significance or the implications
of anything under observation or of any issue in the case.
COMMENTARY: The amendments to this section conform the terminology for official court reporters and court recording monitors to the
provisions of No. 19-64 of the 2019 Public Acts.
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—Hearing in Fact-Finding

In matters submitted to fact-finding, a record shall be made of the
proceedings and the [civil rules of evidence] Connecticut Code of
Evidence shall apply.
COMMENTARY: The change to this section substitutes ‘‘Connecticut Code of Evidence’’ for ‘‘civil rules of evidence’’ as the appropriate
reference to evidentiary rules.
Sec. 23-63.

—Hearing in Arbitration

In matters submitted to arbitration, no record shall be made of the
proceedings and the strict adherence to the [civil rules of evidence]
Connecticut Code of Evidence shall not be required.
COMMENTARY: The change to this section substitutes ‘‘Connecticut Code of Evidence’’ for ‘‘civil rules of evidence’’ as the appropriate
reference to evidentiary rules.
AMENDMENTS TO THE JUVENILE RULES
Sec. 33a-1.

Initiation of Judicial Proceeding; Contents of Peti-

tions and Summary of Facts
(a) The petitioner shall set forth with reasonable particularity, including statutory references, the specific conditions which have resulted
in the situation which is the subject of the petition.
(b) A summary of the facts substantiating the allegations of the
petition, including such facts as bring the child or youth within the
jurisdiction of the court, shall be attached thereto and shall be incorporated by reference.
COMMENTARY: The change to this section makes it consistent
with General Statutes § 46b-129 (a).
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Appeals in Child Protection Matters

(a) Unless a different period is provided by statute, appeals from
final judgments or decisions of the Superior Court in child protection
matters shall be taken within twenty days from the issuance of notice
of the rendition of the judgment or decision from which the appeal is
taken. If an extension to file an appeal is granted, the extension may
not exceed an additional twenty days in all child protection appeals,
except in an appeal in a termination of parental rights proceeding, the
extension may not exceed an additional forty days [or within twenty
days from the granting of any extension to appeal] pursuant to Section
79a-2.
(b) If an indigent party, child or youth wishes to appeal a final
decision, the trial attorney shall file an appeal or seek review by an
appellate review attorney in accordance with the rules for appeals
in child protection matters in Chapter 79a. The reviewing attorney
determining whether there is a nonfrivolous ground for appeal shall
file a limited ‘‘in addition to’’ appearance with the trial court for purposes
of reviewing the merits of an appeal. If the reviewing attorney determines there is merit to an appeal, [such attorney] the reviewing attorney
shall notify the court, and the court shall grant the indigent party’s
application for appellate counsel, who shall file a limited ‘‘in addition
to’’ appearance for the appeal with the Appellate Court. The trial attorney shall remain in the underlying juvenile matters case in order to
handle ongoing procedures before the local or regional juvenile court.
Any attorney who files an appeal or files an appearance in the Appellate
Court after an appeal has been filed shall be deemed to have appeared
in the trial court for the limited purpose of prosecuting or defending
the appeal.
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(c) Unless a new appeal period is created pursuant to Section 79a2 (a), the time to take an appeal shall not be extended past forty
days[,] for an appeal from a judgment that did not result in a termination
of parental rights (the original twenty days plus one twenty day extension for appellate review) or past sixty days for an appeal from a
judgment terminating parental rights (the original twenty days plus one
forty day extension for appellate review), from the date of the issuance
of notice of the rendition of the judgment or decision.
COMMENTARY: The changes to this section and to Section 3-8
are in response to the Supreme Court opinion in In re Taijha H.-B.,
333 Conn. 297, 216 A.3d 601 (2019), and are intended to be consistent
with revisions to the Rules of Appellate Procedure. It is critical that
the Superior Court rules and the Rules of Appellate Procedure are
adopted on or about the same time so that there is no conflict
between them.
AMENDMENTS TO THE CRIMINAL RULES
Sec. 42-6.

—View by Jury of Place or Thing Involved in Case

When the judicial authority is of the opinion that a viewing by the
jury of the place where the offense being tried was committed, or of
any other place or thing involved in the case, will be helpful to the jury
in determining any material factual issue, it may in its discretion, at
any time before the closing arguments, order that the jury be conducted
to such place or location of such thing. During the viewing the jury must
be kept together under the supervision of a proper officer appointed
by the judicial authority. The judicial authority and an official court
reporter or court recording monitor must be present, and, with the
judicial authority’s permission, any other person may be present. The
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prosecuting authority, the defendant and defense counsel may as a
matter of right be present, but the right may be waived. The purpose
of viewing shall be solely to permit visual observation by the jury of
the place or thing in question and to permit a brief description of the
site or thing being viewed by the judicial authority or by any witness
or witnesses as allowed by the judicial authority. Any proceedings at
the location, including examination of witnesses, shall be at the discretion of the judicial authority. Neither the parties nor counsel nor the
jurors while viewing the place or thing may engage in discussion of
the significance or the implications of anything under observation or
of any issue in the case.
COMMENTARY: The amendments to this section conform the terminology for official court reporters and court recording monitors to the
provisions of No. 19-64 of the 2019 Public Acts.
Sec. 43-10.

Sentencing Hearing; Procedures To Be Followed

Before imposing a sentence or making any other disposition after
the acceptance of a plea of guilty or nolo contendere or upon a verdict
or finding of guilty, the judicial authority shall, upon the date previously
determined for sentencing, conduct a sentencing hearing as follows:
(1) The judicial authority shall afford the parties an opportunity to
be heard and, in its discretion, to present evidence on any matter
relevant to the disposition, and to explain or controvert the presentence
investigation report, the alternate incarceration assessment report or
any other document relied upon by the judicial authority in imposing
sentence. When the judicial authority finds that any significant information contained in the presentence report or alternate incarceration
assessment report is inaccurate, it shall order the Office of Adult
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Probation to amend all copies of any such report in its possession
and in the clerk’s file, and to provide both parties with an amendment
containing the corrected information.
(2) The judicial authority shall allow the victim and any other person
directly harmed by the commission of the crime a reasonable opportunity to make, orally or in writing, a statement with regard to the sentence
to be imposed.
(3) The judicial authority shall allow the defendant a reasonable
opportunity to make a personal statement in his or her own behalf
and to present any information in mitigation of the sentence.
(4) In cases where guilt was determined by a plea, the judicial
authority shall, pursuant to Section 39-7, be informed by the parties
whether there is a plea agreement, and if so, the substance thereof.
(5) The judicial authority shall impose the sentence in the presence
and hearing of the defendant, unless the defendant shall have waived
his or her right to be present.
(6) In cases where sentence review is available, the judicial authority
shall state on the record, in the presence of the defendant, the reasons
for the sentence imposed.
(7) In cases where sentence review is available and where the
defendant files an application for such review, the clerk shall promptly
notify the official court reporter of such application pursuant to Section
43-24 and the official court reporter or court reporting monitor shall
file a copy of the transcript of the sentencing hearing with the review
division within sixty days from the date the application for review is
filed with the clerk.
COMMENTARY: The amendments to this section conform the terminology for official court reporters and court recording monitors to the
provisions of No. 19-64 of the 2019 Public Acts.
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—Time for Filing Application for Sentence Review

In cases where sentence review is available pursuant to General
Statutes § 51-195, the defendant may file, within thirty days from the
date that sentence is imposed or from the date defendant’s suspended
sentence is revoked, with the clerk of the court for the judicial district
or geographical area in which the judgment was rendered, an application for review of sentence by the review division. The clerk shall notify
the review division, the judge who imposed the sentence, the official
court reporter, and all counsel of record upon the filing of the application
for review. The official court reporter or court reporting monitor shall
prepare a transcript of the sentencing hearing in accordance with the
provisions of Section 43-10.
COMMENTARY: The amendments to this section conform the terminology for official court reporters and court recording monitors to the
provisions of No. 19-64 of the 2019 Public Acts.
Sec. 44-27.

—Hearing of Infractions, Violations to Which Not

Guilty Plea Filed
(a) Upon entry of a plea of not guilty to an infraction or to a violation
which is payable by mail pursuant to statute, the clerk shall file such
plea and forthwith transmit the file to the prosecuting authority for
review.
(b) Unless a nolle prosequi or a dismissal is entered in the matter
within ten days of the filing of a not guilty plea, the clerk shall schedule
a hearing and shall send the defendant a written notice of the date,
time and place of such hearing.
(c) Hearings shall be conducted in accordance with the [criminal
rules of evidence] Connecticut Code of Evidence and with the provi-
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sions of chapter 42 insofar as the provisions of that chapter are
applicable.
(d) A nolle prosequi or a dismissal may be entered in the absence
of the defendant. In the event a nolle prosequi or a dismissal is entered
in the matter, the clerk shall send a written notice of such disposition
to any defendant who was not before the court at the time of such
disposition. The entry of a nolle prosequi hereunder shall not operate
as a waiver of the defendant’s right thereafter to seek a dismissal
pursuant to Section 39-30.
COMMENTARY: The change to this section substitutes ‘‘Connecticut Code of Evidence’’ for ‘‘criminal rules of evidence’’ as the appropriate reference to evidentiary rules.
Sec. 44-30. —Hearing by Magistrates of Infractions and Certain
Motor Vehicle Violations
(a) Infractions and motor vehicle violations which may be submitted
to a magistrate pursuant to statute may be heard by magistrates in
those court locations where a magistrate has been appointed by the
chief court administrator, except that magistrates may not conduct
jury trials.
(b) Hearings by magistrates shall be conducted in accordance with
the [criminal rules of evidence] Connecticut Code of Evidence and
with the provisions of chapter 42 insofar as the provisions of that
chapter are applicable. A magistrate shall sign all orders the magistrate
issues, such signature to be followed by the word ‘‘magistrate.’’
(c) A decision of the magistrate, including any penalty imposed,
shall become a judgment of the court if no demand for a trial de novo
is filed. Such decision of the magistrate shall become null and void if
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a timely demand for a trial de novo is filed. A demand for a trial de
novo shall be filed with the court clerk within five days of the date the
decision was rendered by the magistrate and, if filed by the prosecuting
authority, it shall include a certification that a copy thereof has been
served on the defendant or his or her attorney, in accordance with
the rules of practice.
(d) If the defendant is charged with more than one offense, and not
all such offenses are motor vehicle violations within the jurisdiction of
a magistrate, a judicial authority shall hear and decide such case.
(e) This section shall be inapplicable at any court location to which
a magistrate has not been assigned by the chief court administrator.
COMMENTARY: The change to this section substitutes ‘‘Connecticut Code of Evidence’’ for ‘‘criminal rules of evidence’’ as the appropriate reference to evidentiary rules.
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Practice Book Rules Adopted, Amended or Suspended
Under Practice Book Section 1-9B in Light of the
Declared Public Health and Civil Preparedness Emergencies
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NOTICE
SUPERIOR COURT

On March 10, 2020, Governor Lamont declared public health and
civil preparedness emergencies. On March 24, 2020, and May 11,
2020, the Rules Committee of the Superior Court met pursuant to its
emergency authority in Practice Book Section 1-9B and adopted two
new rules and amended or suspended various other rules that the
Committee deemed necessary in light of the declared emergencies.
On June 26, 2020, the judges of the Superior Court considered the
changes adopted by the Rules Committee and adopted the new rules
and the changes to the various existing rules that are contained herein.
This material should be used as a supplement to the Practice Book
during the effective time periods set forth below. The amendments to
Sections 23-68 and 44-10A are indicated by brackets for deletions
and underlines for added language.
The new rules and the changes to the existing rules become effective
on March 24, 2020, on an interim basis, pursuant to Section 1-9 of
the Practice Book, but until no later than the duration of the declared
emergencies, except that: (1) the amendments to Section 2-27A
become effective on July 14, 2020, upon promulgation, by being published in the Connecticut Law Journal, on an interim basis, pursuant
to Section 1-9 of the Practice Book; (2) the amendments to Sections
3-14 through 3-21 become effective on May 11, 2020, on an interim
basis, pursuant to Section 1-9 of the Practice Book, but until no later
than November 15, 2021; and (3) the amendments to Section 23-68
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and 44-10A become effective on July 14, 2020, upon promulgation,
by being published in the Connecticut Law Journal, on an interim
basis, pursuant to Section 1-9 of the Practice Book.
In addition to the amendments and suspensions contained herein,
Sections 2-11A, 2-27A, 6-1 and 35a-21 were amended by the judges
of the Superior Court pursuant to Section 1-9. Please refer to the
Notice contained in this edition of the Connecticut Law Journal on
p. 1PB for further information on those amendments.
Attest:
Joseph J. Del Ciampo
Director of Legal Services
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CHAPTER AND SECTION HEADING OF THE RULES

SUPERIOR COURT—GENERAL PROVISIONS

CHAPTER 1
SCOPE OF RULES
Sec.
1-9C.
1-24.

(NEW)—Adjustment or Suspension of Time or Location Requirement
Record of Off-Site Judicial Proceedings

CHAPTER 2
ATTORNEYS
Sec.
2-11A.
2-27A.
2-28B (c), (e).
2-32.
2-35.
2-36.
2-38.

2-39 (b).
2-40 (f).
2-41 (f).
2-47 (a).
2-53 (h), (j).
2-70 (a).
2-71 (a) (3).

Appeal from Decision of Bar Examining Committee
concerning Conditions of Admission
Minimum Continuing Legal Education
—Advisory Opinions
Filing Complaints against Attorneys; Action; Time
Limitation
Action by Statewide Grievance Committee or
Reviewing Committee
Action by Statewide Grievance Committee on
Request for Review
Appeal from Decision of Statewide Grievance Committee or Reviewing Committee Imposing Sanctions or Conditions
Reciprocal Discipline
Discipline of Attorneys Found Guilty of Serious
Crimes in Connecticut
Discipline of Attorneys Found Guilty of Serious
Crimes in Another Jurisdiction
Presentments and Unauthorized Practice of Law
Petitions
Reinstatement after Suspension, Disbarment or
Resignation
—Client Security Fund Fee
—Eligible Claims
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—Processing Claims
—Enforcement of Payment of Fee
CHAPTER 3
APPEARANCES

Sec.
3-2.
3-22.

Time To File Appearance
(NEW) Certified Law School Graduates
CHAPTER 4
PLEADINGS

Sec.
4-5 (b).

Notice Required for Ex Parte Temporary Injunctions
CHAPTER 6
JUDGMENTS

Sec.
6-1 (c).

Statement of Decision; When Required
CHAPTER 7
CLERKS; FILES AND RECORDS

Sec.
7-4B (d).
7-13.
7-14.
7-17.

Motion To File Record under Seal
—Criminal/Motor Vehicle Files and Records
—Reports from Adult Probation and Family Division
Clerks’ Offices

SUPERIOR COURT—PROCEDURE IN CIVIL MATTERS

CHAPTER 11
MOTIONS, REQUESTS, ORDERS OF NOTICE
AND SHORT CALENDAR
Sec.
11-14.
11-19 (a).
11-20A.

—Short Calendar; Frequency; Time; Lists
—Time Limit for Deciding Short Calendar Matters
Sealing Files or Limiting Disclosure of Documents
in Civil Cases
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CHAPTER 17
JUDGMENTS
Sec.
17-30 (a), (b).

–Summary Process; Default and Judgment for Failure To Appear or Plead

CHAPTER 23
MISCELLANEOUS REMEDIES AND PROCEDURES
Sec.
23-20.
23-68.

Review of Civil Contempt
Where Presence of Person May Be by Means of an
Interactive Audiovisual Device
CHAPTER 24
SMALL CLAIMS

Sec.
24-15 (a).

—Scheduling of Hearings; Continuances

SUPERIOR COURT—PROCEDURE IN FAMILY MATTERS
CHAPTER 25
GENERAL PROVISIONS
Sec.
25-3.
25-4.
25-17.
25-59A.

Action for Custody of Minor Child
Action for Visitation of Minor Child
—Date for Hearing
Sealing Files or Limiting Disclosure of Documents
in Family Matters
SUPERIOR COURT—PROCEDURE IN
FAMILY SUPPORT MAGISTRATE MATTERS
CHAPTER 25a
FAMILY SUPPORT MAGISTRATE MATTERS

Sec.
25a-2.
25a-3.

Prompt Filing of Appearance
Withdrawal of Appearance; Duration of Appearance
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—Continuances when Counsel’s Presence or Oral
Argument Required
Statements To Be Filed
Motion To Open Judgment of Paternity by Acknowledgment
Standard Disclosure and Production
Answers to Interrogatories

25a-15.
25a-17.
25a-19.
25a-23.

SUPERIOR COURT—PROCEDURE IN JUVENILE MATTERS
CHAPTER 30
DETENTION
Sec.
30-7.

Place of Detention Hearings
CHAPTER 31a
DELINQUENCY AND FAMILY WITH SERVICE
NEEDS MOTIONS AND APPLICATIONS

Sec.
31a-1A (a).

Continuances and Advancements

CHAPTER 34a
PLEADINGS, MOTIONS AND DISCOVERY
NEGLECTED, ABUSED AND UNCARED FOR
CHILDREN AND TERMINATION OF PARENTAL RIGHTS
Sec.
34a-1 (c).
34a-5.

Motions, Requests and Amendments
Continuances and Advancements
CHAPTER 35a
HEARINGS CONCERNING NEGLECTED, ABUSED
AND UNCARED FOR CHILDREN
AND TERMINATION OF PARENTAL RIGHTS

Sec.
35a-12 (b), (c), (e). Protective Supervision —Conditions, Modification,
and Termination
35a-14 (c), (f), (h). Motions for Review of Permanency Plan
35a-21 (a), (c).
Appeals in Child Protection Matters
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SUPERIOR COURT—PROCEDURE IN CRIMINAL MATTERS
CHAPTER 37
ARRAIGNMENT
Sec.
37-1.
37-12.

Arraignment; Timing
Defendant in Custody; Determination of Probable
Cause
CHAPTER 38
PRETRIAL RELEASE

Sec.
38-6.
38-18.
38-21.

Appearance after Release
—Review of Detention Prior to Arraignment, Trial or
Sentencing
—Forfeiture of Bail and Rearrest Warrant
CHAPTER 40
DISCOVERY AND DEPOSITIONS

Sec.
40-11.
40-13.
40-13A.
40-17.
40-18.

40-21.
40-22.
40-26.

Disclosure by the Prosecuting Authority
Names of Witnesses; Prior Record of Witnesses;
Statements of Witnesses
Law Enforcement Reports, Affidavits and Statements
Defense of Mental Disease or Defect or Extreme
Emotional Disturbance; Notice by Defendant
—Notice by Defendant of Intention To Use Expert
Testimony regarding Mental State; Filing Reports
of Exam
Defense of Alibi; Notice by Defendant
—Notice by Prosecuting Authority concerning Alibi
Defense
Disclosure by the Defendant; Information and Materials Discoverable by the Prosecuting Authority as
of Right

Page 84PB

CONNECTICUT LAW JOURNAL

July 14, 2020

CHAPTER 41
PRETRIAL MOTIONS
Sec.
41-5.

—Time for Making Pretrial Motions or Requests
CHAPTER 42
TRIAL PROCEDURE

Sec.
42-49A.
42-52.
42-54.

Sealing or Limiting Disclosure of Documents in Criminal Cases
—Time for Filing Motion for Judgment of Acquittal
—Time for Filing Motion for New Trial
CHAPTER 43
SENTENCING, JUDGMENT AND APPEAL

Sec.
43-24.
43-33.
43-39.

—Time for Filing Application for Sentence Review
Appointment of Initial Counsel for Appeal by Indigent
Defendant
Speedy Trial; Time Limitations
CHAPTER 44
GENERAL PROVISIONS

Sec.
44-10A.
44-13.
44-14.
44-27.
44-30.

—Where Presence of Defendant May Be by Means
of an Interactive Audiovisual Device
—Scheduling of Proceedings before Trial; Continuances
—Assignments for Plea in Judicial District Court
Location
—Hearing of Infractions, Violations to Which Not
Guilty Plea Filed
—Hearing by Magistrates of Infractions and Certain
Motor VehicleViolations
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Superior Court – General Provisions
Chapter 1 – Scope of Rules
(NEW) Sec. 1-9C. —Adjustment or Suspension of Time or Location Requirement
The Chief Administrative Judge of each division, in consultation with
the appropriate Presiding Judge of each Judicial District, if possible,
and subject to the approval of the Chief Court Administrator, shall
have the authority to adjust or suspend any time or location requirement
in the Practice Book. Any such adjustment or suspension, as approved
by the Chief Court Administrator, shall be effective immediately upon
the issuance of an order by said Chief Administrative Judge; provided,
however that (1) any such adjustment or suspension shall be reported
to the Rules Committee of the Superior Court and (2) the Rules Committee may, on a prospective basis only, reject any such adjustment
or suspension. Absent such rejection, any adjustment or suspension
made hereunder shall be effective until further notice.
Sec. 1-24.

Record of Off-Site Judicial Proceedings

Sec. 1-24 requires an on-the-record summary of off-site judicial
proceedings ‘‘by the next court day.’’ Suspending this rule would allow
flexibility for the court given limited resources.
Chapter 2 – Attorneys
Sec. 2-11A.

Appeal from Decision of Bar Examining Committee

concerning Conditions of Admission
Sec. 2-11A provides that an appeal of a decision of the Connecticut
Bar Examining Committee be filed within thirty days of the decision.
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Given the suspension of statutes of limitation, it is consistent to suspend this requirement.
Sec. 2-27A.

Minimum Continuing Legal Education

The requirements of this are suspended for calendar year 2020,
and any credits earned by attorneys in 2020 shall be allowed to be
carried over completely to 2021, even if the amount exceeds the two
hour cap provided for in the rule.
Sec. 2-28B (c) and (e).

—Advisory Opinions

Sec. 2-28B (c) prescribes timelines by which the Statewide Grievance Committee must issue advisory opinions. Sec. 2-28B (e) states
that the failure of the Committee to issue a timely opinion means that
the Committee acquiesces that relevant advertisement or communication is compliant with the Rules. Current staffing levels require
greater flexibility.
Sec. 2-32.

Filing Complaints against Attorneys; Action; Time

Limitation
Sec. 2-32 contains various deadlines, including deadlines that are
akin to a statute of limitations. Sec. 2-32 (a) requires the statewide
bar counsel to review and process complaints within seven days of
receipt. Current staffing levels require greater flexibility.
Sec. 2-35.

Action by Statewide Grievance Committee or

Reviewing Committee
Sec. 2-35 contains various deadlines including a requirement that
Disciplinary Counsel has fourteen days to respond to a request for
review. Current staffing levels require greater flexibility.
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Action by Statewide Grievance Committee on

Request for Review
Sec. 2-36 requires that the Statewide Grievance Committee must
issue its decision on a request for review within sixty days. The current
situation requires greater flexibility.
Sec. 2-38.

Appeal from Decision of Statewide Grievance Com-

mittee or Reviewing Committee Imposing Sanctions or Conditions
Sec. 2-38 provides that an appeal of a grievance decision must be
taken within thirty days. Given the suspension of statutes of limitation,
it is consistent to suspend this requirement.
Sec. 2-39 (b).

Reciprocal Discipline

Sec. 2-39 (b) sets forth time limits with regard to reciprocal discipline.
The current situation requires greater flexibility.
Sec. 2-40 (f).

Discipline of Attorneys Found Guilty of Serious

Crimes in Connecticut
Sec. 2-40 (f) requires that a hearing on a presentment complaint
shall be held within sixty days of the filing of the presentment. The
current situation requires greater flexibility. Note that it is not recommend that Sec. 2-40 (d) be suspended. Sec. 2-40 (d) requires that
‘‘any attorney found guilty of any crime shall send written notice of the
finding of guilt to the disciplinary counsel and the Statewide Grievance
Committee, by certified mail, return receipt requested, or with electronic
delivery confirmation, within ten days of the date of the finding of guilt.’’
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Discipline of Attorneys Found Guilty of Serious

Crimes in Another Jurisdiction
Sec. 2-41 (f) requires that a hearing on a presentment complaint
shall be held within sixty days of the filing of the presentment. The
current situation requires greater flexibility. Note that it is not recommend that the Sec. 2-41 (d) be suspended. Sec. 2-41 (d) requires that
‘‘[a]ny attorney found guilty of any crime in another jurisdiction shall
send written notice of the finding of guilt to the disciplinary counsel and
the Statewide Grievance Committee, by certified mail, return receipt
requested, or with electronic delivery confirmation, within ten days of
the date of the finding of guilt.’’
Sec. 2-47 (a).

Presentments and Unauthorized Practice of Law

Petitions
Sec. 2-47 (a) requires a hearing on the merits of the complaint shall
be held within sixty days of the date a complaint was filed with the
court. The current situation requires greater flexibility.
Sec. 2-53 (h) and (j).

Reinstatement after Suspension, Disbar-

ment or Resignation
Sec. 2-53 (h) requires that the Statewide Grievance Committee and
the Office of the Chief Disciplinary Counsel file a report with the standing committee within sixty days of referral from the chief justice. Sec.
2-53 (j) requires that the standing committee shall complete its work
within 180 days of the referral. The current situation requires
greater flexibility.
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—Client Security Fund Fee

Sec. 2-70 (a) requires the collection of the Client Security Fund Fee.
Suspension of the rule would allow for flexibility in assessing the fee.
Sec. 2-71 (a) (3).

—Eligible Claims

Sec. 2-71 (a) (3) requires that claims for reimbursement be filed
within four years. Given the suspension of statutes of limitation, it is
consistent to suspend this requirement.
Sec. 2-75 (a).

—Processing Claims

Sec. 2-75 (a) sets forth timelines by which the client security fund
committee and attorney must take certain actions. The current situation
requires greater flexibility.
Sec. 2-79 (a).

—Enforcement of Payment of Fee

Sec. 2-79 (a) sets out the timeframe for administrative suspensions.
The current situation requires greater flexibility.
Chapter 3 – Appearances
Sec. 3-2.

Time To File Appearance

Appearances must be filed within two days of the return day to
avoid the filing of a Motion for Default for Failure to Appear. We
are suspending this requirement as no default orders are issuing at
this time.
(NEW) Sec. 3-22. Certified Law School Graduates
(a) On a temporary and emergency basis, Sections 3-14 through
3-21 are expanded for 2019 and 2020 law school graduates who have
not previously taken an administration of any bar examination before
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February 2020 and who have graduated from a law school approved
by the American Bar Association or by the Committee (‘‘Certified Law
School Graduates’’).
(b) The supervising attorney for a Certified Law School Graduate
must be in good standing and have no history of professional discipline,
including administrative suspension.
(c) For civil cases, the supervising attorney is not required to be
present in court with the Certified Law School Graduate: (1) for short
calendar call and argument; (2) to report and seek ratification by the
Court of a written agreement; (3) to conduct an unopposed foreclosure
proceeding seeking judgment; (4) to participate in a pre-trial conference or status conference; (5) to participate in an uncontested dissolution of marriage proceeding; or (6) to participate in the housing court
mediation program; so long as the person or entity on whose behalf the
appearance is being made consents to the absence of the supervising
attorney. However, the supervising attorney must be present during
trial.
(d) For all criminal cases, the supervising attorney must be present
in court with the Certified Law School Graduate.
(e) For oral argument before the Connecticut Appellate or Supreme
Court, the supervising attorney must be present in court with the
Certified Law School Graduate.
(f) A Certified Law School Graduate may, under the general supervision of the supervising attorney but outside of his or her presence,
give legal advice to a client, negotiate on behalf of a client, and prepare

July 14, 2020

CONNECTICUT LAW JOURNAL

Page 91PB

contracts and other documents for the client, provided that the graduate
obtains the supervising attorney’s approval of any legal advice, negotiation plan, or final document.
(g) The certification for each Certified Law School Graduate shall
remain in effect until November 15, 2021, unless terminated at an
earlier date by the Dean or Superior Court in accordance with Section
3-18.
(h) In all other respects, Sections 3-14 through 3-21 remain
unchanged, and legal interns may continue to appear and/or practice
to the extent permitted under the existing rules.

Chapter 4 – Pleadings

Sec. 4-5 (b).

Notice Required for Ex Parte Temporary Injunctions

Temporary Injunction orders expire thirty days after issuance unless
the court holds a hearing and makes factual findings. This may not
be possible under prevailing circumstances.

Chapter 6 – Judgments

Sec. 6-1 (c).

Statement of Decision; When Required

This section involves appeals of Section 14-3 dismissals for lack of
diligence and requires parties to file briefs within twenty days of filing
the appeal. This is not a problem if they are e-filed or filed on paper
(by excluded attorneys and self-represented parties). The problem is
that the judicial authority is required to issue a memorandum of decision
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within twenty days of briefs being filed. It is likely that the appeals will
not be processed in a timely manner, if at all, and that judges will be
unable to meet this deadline.

Chapter 7 – Clerks; Files and Records

Sec. 7-4B (d).

Motion To File Record under Seal

Sec. 7-4B (d) provides that the clerk shall return or destroy a lodged
record upon the expiration of the appeal period. Given the current
situation, destruction on such a tight schedule may not be advisable.
Sec. 7-13.

—Criminal/Motor Vehicle Files and Records

Sec. 7-13 addresses the destruction of files and mandates the
destruction of certain criminal files. The timelines for such destruction
may not be appropriate given the current situation.
Sec. 7-14.

—Reports from Adult Probation and Family Division

Sec. 7-14 addresses the destruction of Reports from the Adult Probation and Family Division. The timelines for such destruction may not
be appropriate given the current situation.
Sec. 7-17.

Clerks’ Offices

Sec. 7-17 provides that each clerk’s office shall be open at least
five days per week, except during weeks with a legal holiday. The
current situation requires that the Chief Court Administrator have
greater flexibility to operate the clerk’s offices and courthouses.
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Superior Court – Procedure in Civil Matters
Chapter 11 – Motions, Requests, Orders of Notice
and Short Calendar
Sec. 11-14.

—Short Calendar; Frequency; Time; Lists

This section requires short calendar to be held at least once a month.
Unfortunately, we may not be able to comply with this.
Sec. 11-19 (a).

—Time Limit for Deciding Short Calendar Matters

This section imposes a 120 day time limit for decisions on short
calendar matters. Currently, all civil short calendars are cancelled, but
even if this were to change, we may not be able to process the orders
due to reduced staffing levels, even if they are completed. Also, those
judges who are unable to work from home will not be able to complete
their decisions.
Sec. 11-20A.

Sealing Files or Limiting Disclosure of Documents

in Civil Cases
According to this section, all sealing motions must be placed on
short calendar within fifteen days of filing. Until short calendar is recommenced, this section cannot be complied with.
Chapter 17 – Judgments
Sec. 17-30 (a) and (b).

—Summary Process; Default and Judg-

ment for Failure To Appear or Plead
Subsection (a) requires summary process defendants to appear
within two days of the return day or be subject to being defaulted for
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failure to appear. Under subsection (b), if the defendant fails to plead
within two days of return date, the plaintiff can file a motion for judgment
and if no responsive pleading is filed within three days of the motion,
the judicial authority shall enter judgment of possession. Clearly, we
do not want these provisions to be enforced against tenants right now.

Chapter 23 – Miscellaneous Remedies and Procedures

Sec. 23-20.

Review of Civil Contempt

This section requires that those held on civil contempt orders be
brought to court within thirty days for a hearing. This may not be
possible under current circumstances.

Sec. 23-68.

Where Presence of Person May Be by Means of an

Interactive Audiovisual Device
(a) Upon motion of any party, and at the discretion of the judicial
authority, any party, counsel, witness, or other participant in [a] any
proceeding may appear by means of an interactive audiovisual device
at any proceeding scheduled to be heard in-person in any civil matter,
including all proceedings within the jurisdiction of the small claims
section, or any family matter, including all proceedings within the jurisdiction of the family support magistrate division.
(b) [Upon order of the judicial authority, an incarcerated individual]
At the discretion of the judicial authority, any party, counsel, witness
or other participant in a proceeding may be required to appear by
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means of an interactive audiovisual device in any [civil or family matter]
civil matter, including all proceedings within the jurisdiction of the small
claims section, or any family matter, including all proceedings within
the jurisdiction of the family support magistrate.
(c) For purposes of this section, an interactive audiovisual device
must operate so that the judicial authority; any party and his or her
counsel, if any; and any person appearing by means of an interactive
audiovisual device pursuant to a court order under this section can
see and communicate with each other simultaneously. In addition, a
procedure by which an incarcerated individual and his or her counsel
can confer in private must be provided.
(d) Unless otherwise required by law or unless otherwise ordered
by the judicial authority, prior to any proceeding in which a person
appears by means of an interactive audiovisual device, copies of all
documents which may be offered at the proceeding shall be provided to
all counsel and self-represented parties in advance of the proceeding.
(e) An officer, as identified in General Statutes § 1-24, may administer an oath by means of an interactive audiovisual device to any party,
witness or other participant in a proceeding who appears pursuant to
this section, provided such officer can see, hear and clearly identify
the participant to whom the oath is to be administered via the audiovisual device.
[(e)] (f) Nothing contained in this section shall be construed to limit
the discretion of the judicial authority to deny a request to appear
by means of an interactive audiovisual device where, in the judicial
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authority’s judgment, the interest of justice or the presentation of the
case require that the party, counsel, witness, or other participant in
the proceeding appear in person.
(g) Nothing contained in this section shall be construed to preclude
the Judicial Branch, at the discretion of the chief court administrator,
from handling any matter remotely.
[(f)] (h) For purposes of this section, judicial authority includes family
support magistrates and magistrates appointed by the chief court
administrator pursuant to General Statutes § 51-193l.

Chapter 24 – Small Claims

Sec. 24-15 (a).

—Scheduling of Hearings; Continuances

This section requires Small Claims hearings to be held between six
and forty-five days after the answer date. This is clearly impossible
right now given the fact that Small Claims court is suspended.

Superior Court – Procedure in Family Matters
Chapter 25 – General Provisions

Sec. 25-3.

Action for Custody of Minor Child

This rule requires hearings on new custody applications to be held
no more than thirty days from filing. We are continuing, and should
continue, to accept new filings and the clerks must set dates for hearings and for service of the papers on the opposing party, but under
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current circumstances it is not feasible to set a hearing date within
the thirty-day time limit.
Sec. 25-4.

Action for Visitation of Minor Child

This rule requires hearings on new visitation applications to be held
no more than thirty days from filing. We have the same concern as
for custody applications described above.
Sec. 25-17.

—Date for Hearing

This rule requires that a motion to strike in a family case be placed
on a short calendar within fifteen days. Such motions in family are
very rare, but if one were to be filed, the court likely would be unable
to meet the time requirement.
Sec. 25-59A.

Sealing Files or Limiting Disclosure of Documents

in Family Matters
This rule, in subsection (f) (1), requires that a motion to seal a file
in a family case be placed on a short calendar within fifteen days,
which likely would not be possible.
Superior Court – Procedure in Family Support
Magistrate Matters
Chapter 25a – Family Support Magistrate Matters
Sec. 25a-2.

Prompt Filing of Appearance

This section requires appearances in Title IV-D child support matters
(which could include appearances by Support Enforcement Services),
to be filed ‘‘promptly,’’ which may not be possible.
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Withdrawal of Appearance; Duration of Appearance

This section establishes automatic time periods for the withdrawal
of appearances which may not be feasible and may result in the
premature elimination of attorney appearances.
Sec. 25a-14.

—Continuances when Counsel’s Presence or Oral

Argument Required
This section only allows for continuances from certain short calendar
matters for good cause shown, unless the parties agree or the court
orders otherwise.
Sec. 25a-15.

Statements To Be Filed

This rule imposes on parties and counsel the obligation to file certain
documents before a hearing. It may not be necessary to address this
as it involves time periods binding on the parties, not the court, and
would likely be deemed moot if the hearing did not go forward due to
the limited court operations.
Sec. 25a-17.

Motion To Open Judgment of Paternity by Acknowl-

edgment
This rule requires hearings on motions to open acknowledgments
of paternity to be held no more than thirty days from filing. Under
current circumstances, it is not feasible to set a hearing date within
the thirty-day time limit.
Sec. 25a-19.

Standard Disclosure and Production

This rule imposes on parties and counsel the obligation to exchange
certain documents by way of discovery within thirty days of a request
or order. It involves time periods binding on the parties, not the court.
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Answers to Interrogatories

This rule imposes on parties and counsel the obligation to respond
to interrogatories within sixty days. It also involves time periods binding
on the parties, not the court, although a request for extension of time
may be filed with the court.
Superior Court – Procedure in Juvenile Matters
Chapter 30 – Detention
Sec. 30-7.

Place of Detention Hearings

Pursuant to the Branch’s consolidation of courts, only two of the
eleven juvenile courthouses remain open. Priority 1 delinquency cases
are being heard only in the Hartford and Bridgeport juvenile courthouses.
Chapter 31a – Delinquency and Family with
Service Needs Motions and Applications
Sec. 31a-1A (a).

Continuances and Advancements

Non-priority 1 cases are not being processed or assigned court
dates.
Chapter 34a – Pleadings, Motions and Discovery
Neglected, Abused and Uncared for Children and
Termination of Parental Rights
Sec. 34a-1 (c).

Motions, Requests and Amendments

Termination of Parental Rights (TPRs) are now deemed non-priority
1 cases as are all other child protection matters except for Orders of
Temporary Custody (OTCs).
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Continuances and Advancements

Same as above.

Chapter 35a – Hearings Concerning Neglected,
Abused and Uncared for Children and
Termination of Parental Rights

Sec. 35a-12 (b), (c), and (e).

Protective Supervision —Condi-

tions, Modification, and Termination
Protective supervision cases require an in court review hearing no
less than thirty days prior to protective supervision ending. These are
not priority 1 cases and therefore cannot be scheduled or addressed.

Sec. 35a-14 (c), (f), and (h).

Motions for Review of Perma-

nency Plan
Children adjudicated abused/neglected and/or uncared for and committed to DCF until further order of the court – nine months after
commitment (or date of entering DCF care) DCF must file permanency
plan, and a court hearing to approve a permanency plan must occur
every twelve months. Adherence to such a timetable is not possible
under the present circumstances. These are not priority 1 cases.

Sec. 35a-21 (a) and (c).

Appeals in Child Protection Matters

Child protection appeals, except those involving OTC, are not priority
1 cases.
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Superior Court – Procedure in Criminal Matters
Chapter 37 – Arraignment

Sec. 37-1.

Arraignment; Timing

The request is being made to allow flexibility in the timing of the
presentment of a defendant before a court. In the event that arraignment procedures needed to be modified to a more restricted schedule,
the suspension of the rule would permit the arraignments to be conducted in a manner consistent with the court’s ability to operate.

Sec. 37-12.

Defendant in Custody; Determination of Probable

Cause
The courts have continued to maintain probable cause findings,
specifically as it relates to weekend arrests. In the event that it is not
possible to have this finding within forty-eight hours, the suspension
of the rule would permit the court to make the probable cause determination at the soonest date available under the circumstances. The
suspension would also address the sealing requirement so as not to
require a party to respond within seven days for recommendations as
to the court order and also allows the court to continue its sealing
order beyond fourteen days. This suspension of the rule would allow
for appropriate notice and a full hearing to take place on the merits
of any sealing order.
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Chapter 38 – Pretrial Release

Sec. 38-6.

Appearance after Release

The suspension of the rule only applies to a defendant who is not
in custody. Currently, the courts are receiving all domestic arraignments on the next court date. All domestic arraignments have protective orders issued by law enforcement which remain in effect until the
defendant is seen before the court. In the event that it is not possible
to conduct an arraignment on the next court date, the suspension of
the rule would allow for the court to schedule the first presentment on
a different, but still expedited date. In cases where the defendant is
not in custody and it is not a domestic arraignment, the suspension
of the rule requiring an initial appearance of not more than fourteen
days allows the courts to maintain appropriately sized dockets and
provides notice to all parties as to the scheduling of the cases.

Sec. 38-18.

—Review of Detention Prior to Arraignment, Trial

or Sentencing
The rule requires the review of any detained person’s bail within
forty-five days and within thirty days if the person is held on a misdemeanor or class D felony. The suspension of the rule would remove
mandatory bail reviews within these time restraints. A court could still
conduct bail reviews by way of motion or through a videoconference
at an appropriately scheduled date.
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—Forfeiture of Bail and Rearrest Warrant

The rule requires any person whose bond has been forfeited to be
returned to custody within six months in order to release a surety from
their bond obligation. The suspension of the rule would allow the surety
additional time to locate the person and is consistent with the court
focusing on designated priority cases.

Chapter 40 – Discovery and Depositions

Sec. 40-11.

Disclosure by the Prosecuting Authority

The rule requires the prosecution to disclose certain materials within
forty-five days from the filing of a request to disclose. By suspending
the rule, it would allow the court to permit an extension of this time
period without requiring each case to have a finding of good cause
shown for the delay.

Sec. 40-13.

Names of Witnesses; Prior Record of Witnesses;

Statements of Witnesses
The rule requires the prosecution to disclose the names of witnesses,
the records of witnesses and the statements of witnesses within fortyfive days from the filing of a request to produce these materials. By
suspending the rule, it would allow the court to permit an extension
of this time period without requiring each case to have a finding of
good cause shown for the delay.
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Law Enforcement Reports, Affidavits and State-

ments
The rule requires the prosecution to disclose certain materials within
forty-five days from the filing of a request to disclose. By suspending
the rule, it would allow the court to permit an extension of this time
period without requiring each case to have a finding of good cause
shown for the delay.

Sec. 40-17.

Defense of Mental Disease or Defect or Extreme

Emotional Disturbance; Notice by Defendant
The rule requires the defendant, when relying on one of the abovecaptioned affirmative defenses, to notice the prosecution within fortyfive days of the intention to use said defense. By suspending the rule,
it would allow the court to permit an extension of this time period
without requiring each case to have a finding of good cause shown
for the delay.

Sec. 40-18.

—Notice by Defendant of Intention To Use Expert

Testimony regarding Mental State; Filing Reports of Exam
The rule requires the defendant to notice the prosecution within
forty-five days of the intention to use an expert witness and to produce
the report of the expert within five days of receipt. By suspending the
rule, it would allow the court to permit an extension of this time period
without requiring each case to have a finding of good cause shown
for the delay.
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Defense of Alibi; Notice by Defendant

The rule requires the defendant to notice the prosecution within
twenty days after written demand of the intention to use said defense.
By suspending the rule, it would allow the court to permit an extension
of this time period without requiring each case to have the court direct
the time period in which the defense needs to comply with the notice.

Sec. 40-22.

—Notice by Prosecuting Authority concerning

Alibi Defense
The rule requires the prosecution to notice the defense within twenty
days, but no less than ten days before trial, the use of witnesses to
rebut an alibi defense. By suspending the rule, it would allow the court
to permit an extension of this time period without requiring each case
to have the court direct the time period in which the prosecution needs
to comply with the notice.

Sec. 40-26.

Disclosure by the Defendant; Information and Mate-

rials Discoverable by the Prosecuting Authority as of Right
The rule requires the prosecution to disclose certain materials within
forty-five days from the filing of a request to disclose. By suspending
the rule, it would allow the court to permit an extension of this time
period without requiring each case to have a finding of good cause
shown for the delay.
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Chapter 41 – Pretrial Motions

Sec. 41-5.

—Time for Making Pretrial Motions or Requests*

The rule requires the filing of pretrial motions not later than ten
days after the first pretrial conference. By suspending the rule, the
court will not be required to grant permission for an extension of time
due to the current circumstances.
*The title to this section was corrected.

Chapter 42 – Trial Procedure

Sec. 42-49A.

Sealing or Limiting Disclosure of Documents in

Criminal Cases
The rule pertains to any motion sealing or limiting order on criminal
documents which must be held not less than fifteen days following
the filing of the motion and must notice the public as to the date, time
and place of the hearing. By suspending the rule, it would allow the
court to provide appropriate notice and to schedule a full hearing to
take place on the merits of any sealing order.

Sec. 42-52.

—Time for Filing Motion for Judgment of Acquittal

The rule pertains to requiring the motion to be filed within five days
after a mistrial or verdict. By suspending the rule for those cases
affected by the current situation, the court would be allowed to extend
the timing as it deems appropriate.
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—Time for Filing Motion for New Trial

The rule pertains to requiring the motion to be filed within five days
after a verdict. By suspending the rule for those cases affected by the
current situation, the court would be allowed to extend the timing as
it deems appropriate.

Chapter 43 – Sentencing, Judgment and Appeal
Sec. 43-24.

—Time for Filing Application for Sentence Review

By suspending the rule, it would dispense with the thirty day time
requirement for filing an application for sentence review. Because of
the limited courthouse access, some filings may not be able to be
processed within the time frame allowed.
Sec. 43-33.

Appointment of Initial Counsel for Appeal by Indi-

gent Defendant
The rule requires the application to be heard within twenty days.
By suspending the rule, it will allow the courts to maintain appropriately
sized dockets and not require a finding of good cause shown under
the circumstances.
Sec. 43-39.

Speedy Trial; Time Limitations

The suspension of the rule would allow the court flexibility in scheduling a trial, in the event that trials are restricted. The suspension would
still allow courts the ability to schedule trials as expeditiously as possible.
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Chapter 44 – General Provisions
Sec. 44-10A.

—Where Presence of Defendant May Be by Means

of an Interactive Audiovisual Device
(a) Unless otherwise ordered by the judicial authority, and in the
discretion of the judicial authority, a defendant may be present by
means of an interactive audiovisual device for the following proceedings:
(1) Hearings concerning indigency pursuant to General Statutes
§ 52-259b;
(2) Hearings concerning asset forfeiture, unless the testimony of
witnesses is required;
(3) Hearings regarding seized property, unless the testimony of
witnesses is required;
(4) With the defendant’s consent, bail modification hearings pursuant
to Section 38-14;
(5) Sentence review hearings pursuant to General Statutes § 51195;
(6) Proceedings under General Statutes § 54-56d (k) if the evaluation under General Statutes § 54-56d (j) concludes that the defendant
is not competent but is restorable and neither the state nor the defendant intends to contest that conclusion;
(7) Arraignments, provided that counsel for the defendant has been
given the opportunity to meet with the defendant prior to the arraignment;
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(8) A disposition conference held in the judicial district court pursuant
to the provisions of Sections 39-11 through 39-17 when it is not reasonably anticipated that an offer for the final disposition of the case will
be accepted or rejected upon the conclusion of the conference;
(9) With the consent of counsel a disposition conference held in the
geographical area court pursuant to the provisions of Sections 39-11
through 39-17 when it is not reasonably anticipated that an offer for
the final disposition of the case will be accepted or rejected upon the
conclusion of the conference;
(10) The first scheduled court appearance of the defendant in the
judicial district court following the transfer of the case from the geographical area court;
(11) Hearings regarding motions to correct an illegal sentence; and
(12) Hearings regarding motions for sentence modification.
(b) Such audiovisual device must operate so that the defendant,
his or her attorney, if any, and the judicial authority can see and
communicate with each other simultaneously. In addition, a procedure
by which the defendant and his or her attorney can confer in private
must be provided.
(c) Unless otherwise required by law or ordered by the judicial
authority, prior to any proceeding in which a person appears by means
of an interactive audiovisual device, copies of all documents which
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may be offered at the proceeding shall be provided to all counsel and
self-represented parties in advance of the proceeding.
(d) Nothing contained in this section shall be construed to establish
a right for any person to appear by means of an interactive audiovisual device.
(e) Nothing contained in this section shall be construed to preclude
the Judicial Branch, at the discretion of the chief court administrator,
from handling any matter remotely.
Sec. 44-13.

—Scheduling of Proceedings before Trial; Contin-

uances
The rule requires that a continuance shall not exceed two weeks. The
suspension of the rule would give the courts the flexibility necessary
to maintain appropriately sized dockets and attend to those matters
designated as priority cases.
Sec. 44-14.

—Assignments for Plea in Judicial District Court

Location
The rule requires that the assignment to a Judicial District shall not
exceed two weeks. The suspension of the rule would give the courts
the flexibility necessary to maintain appropriately sized dockets and
attend to those matters designated as priority cases.
Sec. 44-27.

—Hearing of Infractions, Violations to Which Not

Guilty Plea Filed
The rule requires that within ten days of filing a not guilty plea, the
clerk shall schedule a hearing in the matter. By allowing the suspension
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of the rule, it will allow the courts to delay scheduling of infractions so
that they may focus on those matters designated as priority cases.
Sec. 44-30.

—Hearing by Magistrates of Infractions and Certain

Motor Vehicle Violations
Suspension of the rule will dispense with the five day time requirement imposed on the defendant to file a trial de novo during this
time period.
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NOTICES
Supreme Court Sessions
Notice is hereby given that the calendar of sessions for the next court year has
been adopted.
Sessions last approximately two weeks and are subject to change. Any deviation
from the calendar as adopted, will be noticed in the court’s Docket.
The first day of each of the sessions for the 2020 - 2021 court year is as follows:
September 8, 2020; October 13, 2020; November 16, 2020;
December 7, 2020; January 11, 2021; February 16, 2021; March 22, 2021; and
April 26, 2021.
Carolyn C. Ziogas
Chief Clerk

Appellate Court Sessions
Notice is hereby given that the calendar of sessions for the next court year has
been adopted.
Sessions last approximately three weeks and are subject to change. Any deviation
from the calendar as adopted, will be noticed in the court’s Docket.
The first day of each of the sessions for the 2020 - 2021 court year is as follows:
September 2, 2020; October 5, 2020; November 9, 2020; January 4, 2021; February
1, 2021; March 1, 2021; April 5, 2021; and May 10, 2021.
Carolyn C. Ziogas
Chief Clerk
Docket and case assignment information is available on the Judicial Branch
website and at http://appellateinquiry.jud.ct.gov. The electronic posting on the Judicial Branch website is the official notice of the dockets and assignments except for
incarcerated self-represented parties and individuals who have an exemption from
e-filing who will continue to receive notice by mail. See Practice Book sections
69-1 and 69-3. Notice of the cases the Appellate Court determines should be considered on the court’s motion calendar for dismissal or sanction will also be by mail.
The information below provides docket and assignment posting dates for both courts
for the 2020–2021 court year.

. . . Continued
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Supreme Court Docket
First Term Docket
Second Term Docket
Third Term Docket
Fourth Term Docket
Fifth Term Docket
Sixth Term Docket
Seventh Term Docket
Eighth Term Docket
Supreme Court Assignment
First Term Assignment
Second Term Assignment
Third Term Assignment
Fourth Term Assignment
Fifth Term Assignment
Sixth Term Assignment
Seventh Term Assignment
Eighth Term Assignment

Information available on or about
Posted to the website June 29, 2020
Posted to the website August 21, 2020
Posted to the website September 25, 2020
Posted to the website October 23, 2020
Posted to the website November 25, 2020
Posted to the website January 11, 2021
Posted to the website February 9, 2021
Posted to the website March 15, 2021
Information available on or about
Posted to the website July 30, 2020
Posted to the website September 16, 2020
Posted to the website October 16, 2020
Posted to the website November 18, 2020
Posted to the website December 22, 2020
Posted to the website February 1, 2021
Posted to the website March 2, 2021
Posted to the website April 8, 2021

Appellate Court Docket
First Term Docket
Second Term Docket
Third Term Docket
Fourth Term Docket
Fifth Term Docket
Sixth Term Docket
Seventh Term Docket
Eighth Term Docket
Appellate Court Assignment
First Term Assignment
Second Term Assignment
Third Term Assignment
Fourth Term Assignment
Fifth Term Assignment
Sixth Term Assignment
Seventh Term Assignment
Eighth Term Assignment

Information available on or about
Posted to the website July 14, 2020
Posted to the website August 24, 2020
Posted to the website September 29, 2020
Posted to the website November 9, 2020
Posted to the website December 15, 2020
Posted to the website January 22, 2021
Posted to the website March 1, 2021
Posted to the website April 5, 2021
Information available on or about
Posted to the website August 17, 2020
Posted to the website September 22, 2020
Posted to the website October 27, 2020
Posted to the website December 8, 2020
Posted to the website January 13, 2021
Posted to the website February 18, 2021
Posted to the website March 26, 2021
Posted to the website April 29, 2021

