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the defendant. While two officers conversed with the defendant and
three others who were seated at a picnic table near a corner formed
by the cement walls of a planter, a third officer, L, stepped onto the
wall and immediately saw in plain view a gun lying in the corner by the
bushes, about four to five feet away from the defendant. Subsequently,
the police used swabs to collect DNA from the gun and the ammunition
that L had removed from the gun. The swabs, as well as DNA samples
provided by the defendant and the three others were delivered to the
state forensics laboratory, where R, a forensic science examiner, conducted DNA analyses of the materials. The quantity of the touch DNA
on the swabs was small, and the DNA was partially degraded, but R
was able to compare the DNA from the swabs with the samples provided
in a scientifically accurate way and to obtain scientifically viable and
accurate results. R’s analysis eliminated the three other individuals as
possible contributors to the DNA profile she developed from the swabs,
but the defendant could not be eliminated as a contributor. Held:
1. The defendant could not prevail on his claim that there was insufficient
evidence to support his conviction of criminal possession of a pistol or
revolver because there was insufficient evidence of his knowledge of
the gun and no evidence to prove his dominion or control over it: even
though the defendant was not in exclusive control of the courtyard where
the gun was found, the circumstances established a nexus between the
defendant and the gun and permitted the jury reasonably to infer that
the defendant knew of the gun’s presence, that he was in a position to
exercise dominion or control over it, and that he intended to do so, as
the gun, which was discovered using a flashlight, was found in plain
view in the open, and was uncovered and appeared to have been placed
near the bushes just before L discovered it, the jury reasonably could
have inferred therefrom that the person who put the gun near the bushes
did not abandon it and leave the courtyard but, instead, was one of the
six individuals in the courtyard when the police officers arrived, L
testified that individuals who have a gun in their possession try to
discard or stash the gun in an area close to them when they become
aware of a police presence so that they will not be detected with it and,
thus, it was reasonable for the jury to infer that the defendant quickly
put the gun on the wall near the bushes to avoid being found with the
gun, which was found four to five feet from the defendant, who was
the only person at the picnic table who could not be eliminated as a
contributor to the DNA profile found on the gun and ammunition; moreover, contrary to the defendant’s claim, the state did not rely on DNA
evidence alone to prove that the defendant knew of the gun’s presence
on the wall near the bushes, and although the defendant claimed that
the DNA evidence was insufficient due to the questionable reliability
of testing a small sample, the size of the DNA sample went to the weight
of the evidence, not its admissibility; furthermore, the defendant could
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not prevail on his claim that even if the state produced sufficient evidence
that he knew of the gun’s presence, it failed to adduce any evidence of
his intent to exercise dominion or control of the gun, as there was
evidence of the defendant’s proximity to the gun, which provided a DNA
profile from which, among those present, only the defendant could not
be excluded, there was circumstantial evidence that the gun recently
had been placed on the wall near the bushes, and the jury, therefore,
reasonably could have inferred that he stashed the gun but remained
in close proximity to it, so that he could exercise dominion or control
over it, and that he intended to do so.
2. The defendant’s unpreserved claim that he was deprived of his constitutional right to a fair trial as a result of certain instances of prosecutorial
impropriety during closing argument was unavailing:
a. Even though the prosecutor provided the jury with an incomplete
and incorrect statement of the law of constructive possession by leaving
out the necessary element of intent when she incorrectly told the jury
that it could convict the defendant if he knew where the gun was located
and had access to it, that error did not deprive the defendant of his
right to a fair trial; the trial court’s jury instructions, which were nearly
identical to our model jury instructions for criminal possession of a
gun, corrected the prosecutor’s incorrect statement of the law of possession by giving a full and complete instruction on possession, the defendant failed to demonstrate how the model jury instruction that was used
in the present case was a source of constitutional error, and despite the
fact that the prosecutor’s inaccurate reference to the law of constructive
possession had the potential to confuse the jury, any perceived impropriety did not deprive the defendant of a fair trial, as the prosecutor’s
argument was not central to the theory of defense that focused on the
DNA evidence, the state’s case was convincing, and the court’s correct
charge on constructive possession, coupled with the repeated admonitions that the jury must follow the law as given to it by the court,
adequately cured the prosecutor’s error.
b. The defendant could not prevail on his claim that the prosecutor
mischaracterized the DNA evidence and R’s testimony, and improperly
suggested that there was no evidence to support the defense’s theory
that the defendant’s DNA on the gun or ammunition came to be there
in some incidental or accidental fashion; although R, who testified as
to a number of ways in which the defendant’s DNA could have been
transferred to the gun and that she did not know how his DNA was
deposited on it, described possibilities or hypotheticals, her testimony
was not evidence of how, in fact, the defendant’s DNA came to be on
the gun or the ammunition, and the state, which proved that the defendant’s DNA was contained in the DNA profile developed from the swab
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the courtyard, they saw benches, a picnic table, a
cement retaining wall,4 bushes, a playground, and six
individuals.5
The defendant, Kason Sumpter, and Altolane Jackson
were seated at the picnic table near a corner formed
by the cement walls of a planter. The defendant was
seated with his back to the cement wall without bushes.
See footnote 4 of this opinion. Brian Elmore first walked
away from the officers, but turned back and sat at the
picnic table.6 To establish rapport with the individuals
sitting at the table, the officers engaged them in conversation. As was their practice, the officers scanned the
area for firearms and narcotics that the individuals may
have tried to conceal.7 As Cowf and Pugliese conversed
with the individuals at the picnic table, Lipeika stepped
onto the wall behind the defendant and immediately
saw in plain view a gun lying in the corner by the bushes.
According to Lipeika, the gun looked like it had been
placed there just before he discovered it because the
gun was resting on top of leaves, was not covered with
4
Lipeika described a ‘‘cement retaining wall with bushes in, like, the
retaining wall area.’’ Photographs of the courtyard were placed into evidence
and published to the jury. The photographs depict a courtyard surrounded
by large concrete planters. One of the planters consists of two arms of a
right angle bounding two sides of the courtyard. A long bench is set next
to one arm of the planter and a picnic table is situated close to the corner
of the angle. A shrubbery hedge is planted in the arm of the planter behind
the bench and one side of the picnic table.
5
The individuals in the courtyard were the defendant, Kason Sumpter,
Altolane Jackson, Brian Elmore, Jefferson Sumpter, and Janet Cruz. Lipeika’s
subsequent investigation disclosed that none of the individuals was a resident of Washington Village.
6
Jefferson Sumpter and Janet Cruz were ‘‘hanging over by the bench’’ in
a different part of the courtyard. According to Lipeika, they appeared to be
highly intoxicated and did not approach the picnic table.
7
Lipeika testified on the basis of his training and experience that when
armed subjects are approached by police, they ‘‘usually try to discard . . .
or stash’’ a firearm so that it is not detected on their person. Depending on
the circumstances, a subject usually places the gun close enough to access it.
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dirt or debris, except a twig, and appeared to be free
of rust and dust. Jackson and Kason Sumpter were
seated closest to the gun, two or three feet away from
it. The defendant was seated four to five feet away from
the gun. None of the officers who testified had seen
the defendant touch the gun.
When Lipeika discovered the gun, he drew his
weapon and ordered the six individuals in the courtyard to show their hands. Pugliese and Cowf detained
the individuals and moved them away from the gun.
Lipeika radioed for more officers and guarded the gun
until the scene was secured. The additional officers
photographed the scene and the gun. Then Lipeika put
on a new pair of rubber gloves and seized the loaded
gun in accordance with department procedures. He
removed the ammunition from the gun, a revolver with
a two inch barrel, and took the ammunition and the
gun to the police station.
Days later, at Lipeika’s request, the defendant, Kason
Sumpter, Jackson, and Elmore went to the police station; each of them voluntarily provided a sample of his
DNA. None of them claimed that the gun was his. The
defendant also provided a written statement in which
he stated that he ‘‘walked through Washington Village
to Water Street, stopped to talk when officers came
through and found a handgun in the bushes in the area
[where] I was talking.’’
Jackson, too, provided a written statement and testified at trial that he was in the Washington Village courtyard when the defendant walked through and stopped
to talk. He also stated that ten minutes later someone
said ‘‘police,’’ and everyone looked up. Jackson did not
see the defendant with a gun, and he did not see the
defendant walk toward the bushes where the gun was
found. Jackson confirmed that the gun did not belong
to him.
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of acquittal. The jury found the defendant guilty of both
charges. The court sentenced the defendant to consecutive terms of ten years imprisonment, two years being
a mandatory minimum, on the conviction of criminal
possession of a pistol or revolver, and three months
imprisonment on the conviction of criminal trespass in
the third degree, for a total effective sentence of ten
years and three months to serve. Thereafter, the defendant appealed.10
I
The defendant claims that there was insufficient evidence to convict him of criminal possession of a pistol
or revolver because there was insufficient evidence of
his knowledge of the gun and no evidence to prove his
dominion or control over it.11 We disagree.
10
Following the publication of the original opinion in the present case,
the state filed a late motion for reconsideration, requesting that we remove
certain references to the defendant’s status as a convicted felon from our
analysis in part I of the opinion. Our original opinion made reference to the
defendant’s conviction as a fact from which the jury could infer a motive
for the defendant to discard or ‘‘stash’’ the gun when he knew the police
were approaching. At trial, the parties had entered into a stipulation that
the jury could consider the defendant’s status as a convicted felon only to
meet the element set forth in § 53a-217c (a) (1). Consequently, the state
argued that contrary to what we set forth in our original opinion, the jury
was prohibited by the parties’ stipulation from drawing an inference as to
motive from the defendant’s prior felony conviction.
We ordered the parties to appear for additional argument to address
whether the opinion should be changed to remove the language referenced
in the late motion for reconsideration and if the referenced language is
removed, does it affect the outcome of the defendant’s appeal. After considering the arguments of the parties, we conclude that the language regarding
the defendant’s motive to discard or ‘‘stash’’ the gun due to his status as a
convicted felon should be removed. We further conclude, however, that the
removal of such language does not affect the outcome of the defendant’s
appeal. The evidence submitted by the state was sufficient to convict the
defendant of violating § 53a-217c (a) (1), even without evidence that the
defendant had a motive to discard or ‘‘stash’’ the gun before any encounter
with the police. See, e.g., State v. Hansen, 39 Conn. App. 384, 393 n.5, 666
A.2d 421 (state does not have to prove motive, as evidence of motive does
not establish any element of charged offense), cert. denied, 235 Conn. 928,
667 A.2d 554 (1995).
11
Throughout his briefs on appeal, the defendant has used the term ‘‘exercised dominion and control.’’ (Emphasis added.) The language of General
Statutes § 53a-3 (2) is ‘‘exercise dominion or control . . . .’’ (Emphasis
added.)
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The defendant was charged, in part, with violation
of § 53a-217c, which provides in relevant part: ‘‘(a) A
person is guilty of criminal possession of a pistol or
revolver when such person possesses a pistol or
revolver . . . and (1) has been convicted of a felony
. . . .’’12 General Statutes § 53a-3 (2) defines ‘‘possess’’
as ‘‘to have physical possession or otherwise to exercise
dominion or control over tangible property . . . .’’
Because the gun was not found on the defendant’s person, the state prosecuted the subject charge under the
theory of constructive possession.
‘‘There are two types of possession, actual possession
and constructive possession. . . . Actual possession
requires the defendant to have had direct physical contact with the [gun].’’ (Citation omitted; internal quotation marks omitted.) State v. Johnson, 137 Conn. App.
733, 740, 49 A.3d 1046 (2012), rev’d in part on other
grounds, 316 Conn. 34, 111 A.3d 447, and aff’d, 316
Conn. 45, 111 A.3d 436 (2015). ‘‘Where . . . the [gun
is] not found on the defendant’s person, the state must
proceed on the theory of constructive possession, that
is, possession without direct physical contact. . . .
Where the defendant is not in exclusive possession of
the premises where the [gun is] found, it may not be
inferred that [the defendant] knew of the presence of
the [gun] and had control of [it], unless there are other
incriminating statements or circumstances tending to
buttress such an inference.’’ (Internal quotation marks
omitted.) State v. Winfrey, 302 Conn. 195, 210–11, 24
A.3d 1218 (2011). ‘‘The essence of exercising control is
not the manifestation of an act of control but instead
it is the act of being in a position of control coupled
with the requisite mental intent. In our criminal statutes
involving possession, this control must be exercised
intentionally and with knowledge of the character of
12

The parties stipulated that the defendant had a prior felony conviction.
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the controlled object.’’ State v. Hill, 201 Conn. 505, 516,
523 A.2d 1252 (1986).
‘‘[T]o mitigate the possibility that innocent persons
might be prosecuted for . . . possessory offenses . . .
it is essential that the state’s evidence include more
than just a temporal and spatial nexus between the
defendant and the contraband.’’ (Internal quotation
marks omitted.) State v. Bowens, 118 Conn. App. 112,
121, 982 A.2d 1089 (2009), cert. denied, 295 Conn. 902,
988 A.2d 878 (2010). ‘‘[M]ere proximity to a gun is not
alone sufficient to establish constructive possession,
evidence of some other factor—including connection
with a gun, proof of motive, a gesture implying control,
evasive conduct, or a statement indicating involvement
in an enterprise—coupled with proximity may suffice.’’
(Internal quotation marks omitted.) Id., 125.
The standard of review for sufficiency of the evidence
claims is well known. ‘‘A defendant who asserts an
insufficiency of the evidence claim bears an arduous
burden.’’ State v. Hopkins, 62 Conn. App. 665, 669–70,
772 A.2d 657 (2001). ‘‘In reviewing a sufficiency [of the
evidence] claim, we apply a two part test. First, we
construe the evidence in the light most favorable to
sustaining the verdict. Second, we determine whether
upon the facts so construed and the inferences reasonably drawn therefrom the jury reasonably could have
concluded that the cumulative force of the evidence
established guilt beyond a reasonable doubt.’’ (Internal
quotation marks omitted.) State v. Abraham, 64 Conn.
App. 384, 400, 780 A.2d 223, cert. denied, 258 Conn. 917,
782 A.2d 1246 (2001).
‘‘It is within the province of the jury to draw reasonable and logical inferences from the facts proven. . . .
The jury may draw reasonable inferences based on
other inferences drawn from the evidence presented.
. . . Our review is a fact based inquiry limited to
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determining whether the inferences drawn by the jury
are so unreasonable as to be unjustifiable.’’ (Internal
quotation marks omitted.) State v. Bradley, 60 Conn.
App. 534, 540, 760 A.2d 520, cert. denied, 255 Conn. 921,
763 A.2d 1042 (2000). ‘‘The trier [of fact] may draw
whatever inferences from the evidence or facts established by the evidence it deems to be reasonable and
logical. . . . This does not require that each subordinate conclusion established by or inferred from the
evidence, or even from other inferences, be proved
beyond a reasonable doubt . . . .’’ (Internal quotation
marks omitted.) State v. Fagan, 280 Conn. 69, 80, 905
A.2d 1101 (2006), cert. denied, 549 U.S. 1269, 127 S. Ct.
1491, 167 L. Ed. 2d 236 (2007). ‘‘[T]his court has held
that a jury’s factual inferences that support a guilty
verdict need only be reasonable.’’ (Internal quotation
marks omitted.) State v. Hector M., 148 Conn. App. 378,
384, 85 A.3d 1188, cert. denied, 311 Conn. 936, 88 A.3d
550 (2014).
As our Supreme Court has often noted, ‘‘proof beyond
a reasonable doubt does not mean proof beyond all
possible doubt . . . nor does proof beyond a reasonable doubt require acceptance of every hypothesis of
innocence posed by the defendant that, had it been
found credible by the trier, would have resulted in an
acquittal. . . . Furthermore, [i]n [our] process of
review, it does not diminish the probative force of the
evidence that it consists, in whole or in part, of evidence
that is circumstantial rather than direct. . . . It is not
one fact, but the cumulative impact of a multitude of
facts which establishes guilt in a case involving substantial circumstantial evidence. . . . Indeed, direct evidence of the accused’s state of mind is rarely available.
. . . Therefore, intent is often inferred from conduct
. . . and from the cumulative effect of the circumstantial evidence and the rational inferences drawn therefrom.’’ (Internal quotation marks omitted.) State v.
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Robert S., 179 Conn. App. 831, 835–36, 181 A.3d 568,
cert. denied, 328 Conn. 933, 183 A.3d 1174 (2018), citing
State v. Fagan, supra, 280 Conn. 79–81.
In the present case, there is no dispute that the defendant did not have the gun on his person at the time
Lipeika discovered it in the courtyard of Washington
Village on August 10, 2014, and that he was not in
exclusive possession of the courtyard where Lipeika
found the gun. The state, therefore, was required to
establish that the defendant was in constructive possession of the gun. To prove constructive possession under
§ 53a-217c (a) (1), the state had to present evidence
beyond a reasonable doubt that the defendant had
knowledge of the gun and intended to exercise dominion or control over it. See State v. Hernandez, 254 Conn.
659, 669, 759 A.2d 79 (2000); State v. Davis, 84 Conn.
App. 505, 510, 854 A.2d 67, cert. denied, 271 Conn. 922,
859 A.2d 581 (2004). The defendant argues on appeal
that although the gun was found near him and his DNA
was found on it, his proximity to it and the presence
of his DNA on the gun and ammunition are not sufficient
evidence to prove that he had knowledge of the gun,
knew of its presence or exercised dominion or control
over it. In particular, the defendant argues that the
presence of his DNA on the gun merely means that at
some unknown time and under unknown circumstances
his DNA was transferred to the gun, but that is insufficient to support a finding that he knew of the gun’s
presence.
The state acknowledges that because the defendant
was not in exclusive control of the courtyard, the jury
could not infer properly from that circumstance that
the defendant knew of the gun’s presence without
incriminating statements or other circumstances to buttress the inference. See State v. Butler, 296 Conn. 62,
78, 993 A.2d 970 (2010). The state, however, contends
that there were four circumstances that established a
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nexus between the defendant and the gun and permitted
the jury reasonably to infer that the defendant knew of
the gun’s presence, that he was in a position to exercise
dominion or control over it, and that he intended to do
so. See State v. Hill, supra, 201 Conn. 516. We agree
with the state.
First, the state notes that the gun was found in plain
view and appeared to have been placed near the bushes
recently. The jury, therefore, reasonably could have
inferred that the person who put the gun near the bushes
did not abandon it and leave the courtyard but, instead,
was one of the six individuals in the courtyard when
the officers arrived. In response, the defendant argues
that the gun was not in plain view because Lipeika
needed a flashlight to see it.13 The defendant’s argument
lacks merit. The police were patrolling the courtyard
pursuant to the department’s agreement with the housing authority. The officers needed artificial light both
to be seen as they approached the courtyard and to see
what was in the courtyard. The gun was lying on a wall
in a public space, and it was dark. The gun was in the
open and uncovered, and, therefore, it was in plain
view. It clearly would have been visible in daylight.
Under the circumstances, there is no difference
between Lipeika’s using a flashlight and turning on a
light in a dark room. Furthermore, the state’s argument
is not that the location of the gun is evidence that the
defendant saw it there. Instead, the state’s argument is
13
Most often, plain view, or the plain view doctrine, arises in the context
of a fourth amendment illegal search and seizure claim, which is not present
in this case. The defendant has not claimed that he had a reasonable expectation of privacy in the courtyard. ‘‘The plain view doctrine is based upon the
premise that the police need not ignore incriminating evidence in plain view
while they are . . . entitled to be in a position to view the items seized.’’
(Internal quotation marks omitted.) State v. Arokium, 143 Conn. App. 419,
433, 71 A.3d 569, cert. denied, 310 Conn. 904, 75 A.3d 31 (2013); see also
Coolidge v. New Hampshire, 403 U.S. 443, 464–73, 91 S. Ct. 2022, 29 L. Ed.
2d 564 (1971); State v. Ruth, 181 Conn. 187, 193, 435 A.2d 3 (1980).
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that the location of the uncovered gun near the bushes
close to the defendant supports the inference that the
defendant had placed the gun there. Thus, the lighting
conditions at the time were immaterial.
Second, the state points out that Lipeika was shining
his flashlight when the officers walked through the alley
into the courtyard. In his statement to the police, Jackson stated that someone saw the light and called out
‘‘police,’’ causing individuals in the courtyard to look
up. According to Lipeika, when individuals who have
a gun in their possession become aware of a police
presence, they try to ‘‘discard . . . or stash’’ the gun
so that they will not be detected with it. The state,
therefore, argues that it was reasonable for the jury to
infer that the defendant quickly put the gun on the wall
near the bushes to avoid being found with it.
Third, the state cites Lipeika’s testimony that, when
individuals with a gun seek to ‘‘discard . . . or stash’’
it, they put the gun in a place close enough to be ‘‘accessible’’ to them. In this instance, the gun was four to five
feet from the defendant, who was sitting at a picnic
table near the bushes.
Fourth, the defendant was the only person at the
picnic table who could not be eliminated as a contributor to the DNA profile found on the gun and ammunition. The chance that a random individual, someone
other than the defendant, could have contributed to the
DNA was one in 1.5 million in the African-American
population. On the basis of these four circumstances,
the state argues that the jury reasonably could have
inferred that the defendant knew of the gun’s presence
and could have exercised dominion or control over it,
and intended to do so. Although none of the factors
alone is direct evidence of the defendant’s knowledge
of the gun’s presence or his intent to possess it, the
cumulative force of the circumstantial evidence was
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sufficient for the jury reasonably to infer that the defendant knew of the gun and was in constructive possession of it. ‘‘Where a group of facts [is] relied upon for
proof of an element of the crime it is [the] cumulative
impact [of those facts] that is to be weighed in deciding
whether the standard of proof beyond a reasonable
doubt has been met and each individual fact need not
be proved in accordance with that standard.’’ (Internal
quotation marks omitted.) State v. McDonough, 205
Conn. 352, 355, 533 A.2d 857 (1987), cert. denied, 485
U.S. 906, 108 S. Ct. 1079, 99 L. Ed. 2d 238 (1988). Evidence of the defendant’s DNA on the gun and ammunition, plus his proximity to the gun, leads to a reasonable
inference that the defendant once had the gun on his
person and intended to do so again when the police
left the courtyard.
The defendant argues, citing State v. Payne, 186
Conn. 179, 440 A.2d 280 (1982), that the state cannot
rely on the DNA evidence alone to prove that he knew
of the gun’s presence on the wall near the bushes. He
compares the presence of DNA on the gun to fingerprints found on a vehicle in Payne. ‘‘[A] conviction may
not stand on fingerprint evidence alone unless the prints
were found under such circumstances that they could
have only been impressed at the time the crime was
perpetrated.’’ Id., 182. In Payne, the defendant’s fingerprints were found on the driver’s door of a motor vehicle
in which the victim had been restrained. Id., 181. The
victim was unable to identify the defendant in a photographic array or at trial. Id. Our Supreme Court reversed
the defendant’s conviction because ‘‘[t]he evidence in
the present case does not reasonably exclude the
hypothesis that the defendant’s fingerprints were
placed on the car at a time other than during the perpetration of the crime.’’ Id., 184; see also State v. Mayell,
163 Conn. 419, 426, 311 A.2d 60 (1972) (where defendant
was regularly employed to drive vehicle and rightfully
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in it six hours before crime defendant’s fingerprints
on rearview mirror of abandoned vehicle were of no
moment unless circumstances were such that fingerprints only could have been impressed at time of crime).
The facts of the present case, however, are distinguishable from both Payne and Mayell. Here, the defendant not only was at the scene at the time the gun was
found, but he also was in close proximity to it. Others
were in close proximity to the gun too, but the defendant was the only one of them who was a contributor
to the DNA obtained from the surface of the gun or the
ammunition, or both.
The defendant also argues that the DNA evidence
is insufficient due to ‘‘the questionable reliability of a
sample containing only 70 picograms of DNA, when the
ideal amount is 1000 picograms of DNA.’’ The defendant
did not object to the admission of the DNA evidence
at trial, but cites Russell’s testimony regarding problems
that are inherent in testing small samples of DNA.
Despite the small sampling, however, Russell testified
that she was able to analyze the DNA from the gun,
and that she obtained scientifically viable and accurate
results that revealed a high likelihood that the defendant
was a contributor to the sample. Her findings were
reviewed by a forensic science examiner in the laboratory and no problems were identified. Defense counsel
vigorously cross-examined Russell. Although the burden was on the state to prove its case, the defendant
presented no evidence to contradict Russell’s testimony
regarding the accuracy of her analysis.14
14

Following oral argument in this court, defense counsel submitted a
letter pursuant to Practice Book § 67-10, in which she brought the case of
State v. Skipper, 228 Conn. 610, 613–24, 637 A.2d 1101 (1994), to our attention,
claiming that the case was pertinent to the state’s argument regarding the
manner in which the defendant’s DNA came in contact with the gun. Skipper
concerned the determination of paternity. The statistical probability of paternity at issue is distinguishable from the present case in that the probability
of paternity was calculated from DNA evidence on the fifty-fifty assumption
that intercourse had occurred.
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The defendant’s claim is not that Russell’s testimony
regarding the results of her DNA analysis was improperly admitted. The evidence, therefore, properly was
before the jury to be considered along with the other
evidence. The size of the sample went to the weight of
the evidence, not its admissibility. ‘‘It is axiomatic that
it is the jury’s role as the sole trier of the facts to weigh
the conflicting evidence and to determine the credibility
of witnesses. . . . It is the right and duty of the jury
to determine whether to accept or to reject the testimony of a witness . . . and what weight, if any, to
lend to the testimony of a witness and the evidence
presented at trial.’’ (Internal quotation marks omitted.)
State v. Osbourne, 138 Conn. App. 518, 533–34, 53 A.3d
284, cert. denied, 307 Conn. 937, 56 A.3d 716 (2012).
The essence of the defendant’s argument is that this
court should override the inferences drawn by the jury.
This we may not, and will not, do. See State v. Davis,
160 Conn. App. 251, 265–66, 124 A.3d 966 (court on
appeal does not sit as seventh juror), cert. denied, 320
Conn. 901, 127 A.3d 185 (2015).
The defendant also claims that even if the state produced sufficient evidence that he knew of the gun’s
presence, it failed to adduce any evidence of his intent
to exercise dominion or control of the gun. ‘‘The phrase
‘to exercise dominion or control’ as commonly used
contemplates a continuing relationship between the
controlling entity and the object being controlled. Webster’s Third New International Dictionary defines the
noun ‘control’ as the ‘power or authority to guide or
manage.’ The essence of exercising control is not the
manifestation of an act of control but instead it is the
act of being in a position of control coupled with the
requisite mental intent. In our criminal statutes involving possession, this control must be exercised intentionally and with knowledge of the character of the
controlled object.’’ (Emphasis added.) State v. Hill,
supra, 201 Conn. 516.
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The defendant relies on the federal case of United
States v. Beverly, 750 F.2d 34 (6th Cir. 1984), to support
his claim of insufficient evidence of control. Although
Beverly also concerned constructive possession of a
firearm by a convicted felon, the facts of that case are
distinguishable. In the present case, a police officer
found the gun in plain sight in a public space in close
proximity to the defendant. In Beverly, a police officer
executed a search warrant at the apartment of a third
party. Id., 35. When the officer entered the apartment,
he found two men in the kitchen, one of whom was
Herbert Collins Beverly, the defendant in that case. Id.
The officer instructed the men to place their hands on
the wall while he patted them down. Id. As he was
conducting the pat down, the officer noticed a waste
basket between the two men, and that it contained two
guns. Id. The guns later were examined in the state
police crime laboratory, where one identifiable, latent
fingerprint was discovered on one of the guns. Id. The
fingerprint belonged to Beverly. Id. He was charged
with violation of 18 U.S.C. § 922 (h) (1) (1982), which
prohibits ‘‘the receipt by a convicted felon of a weapon
that has been shipped in interstate commerce.’’ Id. At
the close of the government’s case, Beverly moved for
a judgment of acquittal, arguing that the evidence demonstrated that he must have touched the gun at some
point, but that it did not establish that he had received
the gun within the meaning of the statute. Id. The trial
court denied the motion. Id.
On appeal, the United States Court of Appeals for
the Sixth Circuit reversed the judgment of conviction.
Id. At trial, the government had relied on the testimony
of the officer who found the gun and the fingerprint
expert. Id., 36. It argued that before the search warrant
was executed, Beverly had ‘‘received the gun within
the meaning of [§] 922 because he exercise[d] control
over’’ it. (Emphasis omitted; internal quotation marks
omitted.) Id. The government argued that it, therefore,
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was entitled to prove Beverly received the gun by inference of his constructive possession. Id. The Court of
Appeals disagreed, concluding that the evidence did
not prove that Beverly was in constructive possession
of the gun because the government had not proven that
(1) Beverly had indirect control of the kitchen, waste
basket, or gun; (2) Beverly was in direct control of any
of them; and (3) he was in constructive possession of
the gun. Id., 38. The evidence established only that
Beverly was one of two men standing on either side of
a waste basket in the kitchen, that the waste basket
contained two guns, and that, at some time, he had
touched one of the guns. Id. The Court of Appeals,
therefore, reversed Beverly’s conviction. Id. ‘‘Presence
alone near a gun . . . does not show the requisite
knowledge, power, or intention to exercise control over
the gun to prove constructive possession.’’ (Emphasis
omitted; internal quotation marks omitted.) United
States v. Arnold, 486 F.3d 177, 183 (6th Cir. 2007), cert.
denied, 552 U.S. 1103, 128 S. Ct. 871, 169 L. Ed. 2d
736 (2008).
More than twenty years later, the United States Court
of Appeals for the Sixth Circuit, sitting en banc, limited
the scope of Beverly. See id., 183–84. ‘‘As an en banc
court, we have subsequently distinguished Beverly as a
proximity-only case without any evidence connect[ing]
the gun to the defendant. [Id., 184]. We filled the evidentiary gap in Arnold with statements by the victim connecting the gun to the defendant. [Id., 184–85].’’
(Internal quotation marks omitted.) United States v.
Vichitvongsa, 819 F.3d 260, 276 (6th Cir.), cert. denied,
U.S.
, 137 S. Ct. 79, 196 L. Ed. 2d 70 (2016).15
15

In Arnold, the victim stated to a 911 operator and responding police
that the defendant had a gun. United States v. Arnold, supra, 486 F.3d
179–80. In Vichitvongsa, the defendant made telephone calls from jail in
which he stated that he had been pulled over and the police caught him
with a gun that he referred to as ‘‘[t]he Smitty’’ and ‘‘my burner,’’ which are
common references to handguns. (Emphasis omitted; internal quotation
marks omitted.) United States v. Vichitvongsa, supra, 819 F.3d 276.
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‘‘While the Government is not required to prove exclusive possession, constructive possession may not be
shown merely by introducing evidence of proximity.’’
United States v. Lynch, 459 Fed. Appx. 147, 151 (3d
Cir. 2012). In Lynch, the defendant was a convicted
felon on parole who was not permitted to possess a
firearm. Id., 148. The defendant’s parole officer became
aware that the defendant had violated the terms of his
parole. Id., 148–49. During a permissible warrantless
search of the defendant’s home; id., 149–50; police
found a pistol in the top drawer of a dresser in his
bedroom, concealed beneath the defendant’s clothing.
Id., 149. ‘‘A DNA test conducted on a swab from the
handle of the firearm revealed a mixture of profiles
from which [the defendant’s] profile could not be
excluded.’’ Id. At trial, the defendant stipulated that he
had been convicted of a felony. Id., 150. A jury found
the defendant guilty of felony possession of a firearm.
Id., 148. On appeal, the defendant argued that there was
insufficient evidence that he knowingly possessed the
firearm. Id., 151. In support of his position, he cited
Beverly. The United States Court of Appeals for the
Third Circuit distinguished Beverly in that the gun was
found in a dresser drawer in the defendant’s home, not
the kitchen of a third person. Id. The court stated that
it was not bound to follow Beverly, and that although
Beverly might mitigate the importance of the DNA evidence, there was other evidence tending to show the
defendant’s constructive possession of the gun. Id.
In the present case, there is evidence of the defendant’s proximity to the gun, which provided a DNA
profile from which, among those present, only the
defendant could not be excluded. There is circumstantial evidence that the gun recently had been placed on
the wall near the bushes approximately five feet from
the defendant. Lipeika testified that when people in
possession of a gun become aware of the presence of
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police they discard or ‘‘stash’’ it so the gun is not found
on their person. The jury, therefore, reasonably could
have inferred that the defendant ‘‘stashed’’ the gun but
remained in close proximity to it, so that he could exercise control over it, and that he intended to do so.
We acknowledge that the facts of this case presented
some subtle issues for the jury and that the case against
the defendant is grounded in circumstantial evidence.
The jury, however, was fully entitled to rely on the
circumstantial evidence in reaching its verdict. ‘‘[T]he
jury must find every element proven beyond a reasonable doubt in order to find the defendant guilty of the
charged offense, [but] each of the basic and inferred
facts underlying those conclusions need not be proved
beyond a reasonable doubt. . . . If it is reasonable and
logical for the jury to conclude that a basic fact or an
inferred fact is true, the jury is permitted to consider
the fact proven and may consider it in combination
with other proven facts in determining whether the
cumulative effect of all the evidence proves the defendant guilty of all the elements of the crime charged
beyond a reasonable doubt. . . . Moreover, [w]here a
group of facts [is] relied upon for proof of an element
of the crime it is [its] cumulative impact that is to
be weighed in deciding whether the standard of proof
beyond a reasonable doubt has been met and each
individual fact need not be proved in accordance with
that standard. . . .
‘‘Furthermore, [i]t is immaterial to the probative force
of the evidence that it consists, in whole or in part, of
circumstantial rather than direct evidence.’’ (Citations
omitted; emphasis in original; internal quotation marks
omitted.) State v. Otto, 305 Conn. 51, 65–66, 43 A.3d
629 (2012). In fact, ‘‘circumstantial evidence may be
more certain, satisfying and persuasive than direct evidence.’’ (Internal quotation marks omitted.) State v.
Sienkiewicz, 162 Conn. App. 407, 410, 131 A.3d 1222,
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cert. denied, 320 Conn. 924, 134 A.3d 621 (2016). ‘‘If
evidence, whether direct or circumstantial, should convince a jury beyond a reasonable doubt that an accused
is guilty, that is all that is required for a conviction.’’
(Internal quotation marks omitted.) State v. Jackson,
257 Conn. 198, 206, 777 A.2d 591 (2001). ‘‘[P]roof beyond
a reasonable doubt does not mean proof beyond all
possible doubt . . . .’’ (Internal quotation marks omitted.) State v. Brown, 299 Conn. 640, 647, 11 A.3d 663
(2011).
Although the defendant claims that there was insufficient evidence to convict him of constructive possession of the gun, this is not a case in which the state
failed to present evidence regarding an element of the
crime. This is a case in which the defendant is looking
for a different interpretation of the evidence. This court
has stated many times that it does ‘‘not sit as the seventh
juror when [it] review[s] the sufficiency of the evidence
. . . rather, [it] must determine, in the light most favorable to sustaining the verdict, whether the totality of the
evidence, including reasonable inferences therefrom,
supports the jury’s verdict of guilt beyond a reasonable
doubt.’’ (Internal quotation marks omitted.) State v.
Glasper, 81 Conn. App. 367, 372, 840 A.2d 48, cert.
denied, 268 Conn. 913, 845 A.2d 415 (2004). In the present case, the state presented evidence of the defendant’s
proximity to the gun, which provided a DNA profile
from which the defendant could not be excluded. There
is circumstantial evidence that the gun recently had
been placed on the wall near the bushes. The jury reasonably could have inferred, based on a totality of the
evidence, including the DNA evidence and Lipeika’s
testimony, that the defendant had ‘‘stashed’’ it and
remained in close proximity to it, so that he could exercise dominion or control over it, if he so intended.
On the basis of our review of the record, we conclude
that there was sufficient circumstantial evidence by
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which the jury reasonably could have inferred that the
defendant was in possession of the gun when he entered
the courtyard, that he put it near the bushes when the
police arrived so that it would not be found on his
person, and that he intended to retrieve the gun when
the police left. Accordingly, the evidence was sufficient
to support the defendant’s conviction of criminal possession of a pistol or revolver, and the court, therefore,
properly denied the defendant’s motion for a judgment
of acquittal.
II
The defendant also claims that he was deprived of a
fair trial because, during her final argument, the prosecutor (1) misstated the law of constructive possession
and (2) mischaracterized the DNA evidence. We disagree that the defendant was denied his constitutional
right to a fair trial.
The defendant did not object to the prosecutor’s closing argument and did not request a curative instruction
from the court. We, therefore, review the law applicable
to unpreserved claims of prosecutorial impropriety.
When a defendant has not preserved his claims of
prosecutorial impropriety, ‘‘it is unnecessary for the
defendant to seek to prevail under the specific requirements of . . . [State v. Golding, 213 Conn. 233, 239–40,
567 A.2d 823 (1989)] and, similarly, it is unnecessary
for a reviewing court to apply the four-pronged Golding
test. . . . Our Supreme Court has articulated that following a determination that prosecutorial [impropriety]
has occurred, regardless of whether it was objected to,
an appellate court must apply the [State v. Williams,
204 Conn. 523, 540, 529 A.2d 653 (1987)] factors to the
entire trial. . . . [W]hen a defendant raises on appeal a
claim that improper remarks by the prosecutor deprived
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Syllabus
The petitioner, who had been convicted of felony murder in connection
with the stabbing death of the victim inside the victim’s home during
what appeared to be a botched burglary, sought a writ of habeas corpus,
claiming, inter alia, that the state deprived him of his due process right
to a fair trial insofar as it failed to correct the trial testimony of L, a former
director of the state police forensic laboratory, that a red substance on
a towel found in the victim’s home after the murder tested positive for
blood when no such test had been conducted and when subsequent
testing conducted in connection with the present habeas action revealed
that the red substance was not in fact blood. The habeas court rendered
judgment denying the habeas petition. With respect to the petitioner’s
due process claim, the court concluded that, because L mistakenly but
honestly believed that the towel tested positive for blood and, thus,
did not give perjured testimony, the burden was on the petitioner to
demonstrate that there was a reasonable probability of a different verdict
if the correct evidence had been disclosed. Applying this standard, the
habeas court determined that L’s testimony was immaterial because,
among other things, the state’s criminal case against the petitioner did
not rely on forensic evidence. Rather, the state proved its case primarily
on the basis of testimony from witnesses who testified as to certain
incriminating statements that the petitioner had made to them, testimony
from neighbors of the victim that they heard a loud vehicle in the vicinity
around the time of the murder, when the petitioner and his alleged
accomplice, B, had stolen and were driving a vehicle without a muffler,
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and the testimony of the petitioner’s girlfriend, who contradicted the
petitioner’s statements to the police regarding his whereabouts on the
night of the murder. On the granting of certification, the petitioner
appealed, claiming that the habeas court applied the incorrect standard
for determining whether the petitioner was entitled to a new trial and
that, upon application of the correct standard, which required the respondent, the Commissioner of Correction, to establish beyond a reasonable
doubt that L’s incorrect testimony was immaterial, he was entitled to
a new trial. Held that the state’s failure to correct L’s incorrect testimony
that there was blood on the bathroom towel deprived the petitioner of
a fair trial, and the habeas court’s judgment was reversed, as it was
predicated on a determination that the petitioner was not entitled to a
new trial because L’s incorrect testimony was immaterial: the habeas
court incorrectly concluded that the respondent was not required to
establish beyond a reasonable doubt that the state’s failure to correct
L’s incorrect testimony was immaterial, as controlling case law made
it clear that such a standard applies whenever the state fails to correct
testimony that it knew or, as in the present case, should have known
to be false; moreover, L, as the representative of the state police forensic
laboratory, should have known that the towel had not been tested for
blood, as he had an affirmative obligation to review any relevant test
reports before testifying so as to reasonably ensure that his testimony
would accurately reflect the findings of those tests, and L’s incorrect
testimony must be imputed to the prosecutor who, irrespective of
whether he elicited that testimony in good faith, is deemed to be aware
of any and all material evidence in the possession of any investigating
agency, including the state police forensic laboratory; furthermore, the
respondent did not meet his burden of establishing beyond a reasonable
doubt that L’s incorrect testimony was immaterial, as L’s testimony
concerning the towel was elicited for the purpose of explaining why no
evidence of blood connecting the petitioner to the murder was found,
the state’s case against the petitioner was not so strong as to take it
out of the purview of cases in which, as a result of the state’s use of
testimony that it knew or should have known was false, reversal is
virtually automatic, and the state’s failure to correct L’s testimony was
material because it deprived the petitioner of the opportunity to impeach
certain other testimony by L regarding how it was possible that the
petitioner and B stabbed the victim twenty-seven times in a narrow space
and tracked blood all over the victim’s home but somehow managed
not to leave any trace of blood in their getaway vehicle, which showed
no signs of having been cleaned when the police recovered it a few
days after the murder.
Argued October 11, 2018—officially released June 14, 2019*
* June 14, 2019, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland and
tried to the court, Sferrazza, J.; judgment denying the
petition, from which the petitioner, on the granting of
certification, appealed. Reversed; judgment directed.
W. James Cousins, with whom was Craig A. Raabe,
for the appellant (petitioner).
Michael J. Proto, assistant state’s attorney, with
whom were Jo Ann Sulik, supervisory assistant state’s
attorney, and, on the brief, David S. Shepack, state’s
attorney, for the appellee (respondent).
Opinion

PALMER, J. The petitioner, Shawn Henning, and
Ralph Birch were convicted of felony murder in connection with the vicious 1985 slaying of sixty-five year old
Everett Carr in Carr’s New Milford residence during
what the police believed at the time to be a burglary
gone wrong.1 After this court upheld his conviction; see
State v. Henning, 220 Conn. 417, 431, 599 A.2d 1065
(1991); the petitioner filed two habeas petitions, the
first of which was dismissed with prejudice by the
habeas court, White, J., on the basis of the petitioner’s
purported refusal to appear at his habeas trial. The
second habeas petition, which is the subject of this
appeal, alleges, among other things, that the state
deprived the petitioner of his due process right to a fair
trial in violation of Brady v. Maryland, 373 U.S. 83, 87,
83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), and its progeny,
which require the state to correct any testimony by a
state’s witness when the state knew or should have
known that that testimony was materially false or misleading. More specifically, the petitioner claims that his
right to due process was violated by virtue of the state’s
failure to correct the trial testimony of the then director
1

The petitioner and Birch were tried and convicted separately.
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of the state police forensic laboratory, Henry C. Lee,
that a red substance on a towel found in the victim’s
home had tested positive for blood when, in fact, no
such test had been conducted, and, further, a test of
the substance conducted in connection with the present
case proved negative for blood. The habeas court, Sferrazza, J.,2 rejected all of the petitioner’s claims, including his claim concerning Lee’s testimony about the
towel, and this certified appeal followed. We agree with
the petitioner that, contrary to the determination of the
habeas court, he is entitled to a new trial due to the
state’s failure to alert the trial court and the petitioner
that Lee’s testimony was incorrect,3 and, therefore, we
reverse the judgment of the habeas court.4
2
Unless otherwise noted, all references hereinafter to the habeas court
are to Sferrazza, J., and all references to the habeas petition are to the
petition in the present case.
3
As we discuss more fully hereinafter, the respondent, the Commissioner
of Correction, concedes that the testimony of Lee at issue in this case was
false or misleading—terms commonly used in cases, like the present one,
involving due process claims stemming from the state’s improper use of
testimony in a criminal trial—in the sense that it was factually wrong or
incorrect. In its memorandum of decision, however, the habeas court found
that Lee’s testimony was mistaken rather than intentionally false or
untruthful—a conclusion that the petitioner has not challenged—and we
have no reason to question that determination. Nevertheless, for the reasons
set forth hereinafter, we conclude that, in the circumstances presented, the
petitioner is entitled to a new trial because, under Brady and its progeny,
it makes no difference whether Lee’s testimony was intentionally false or
merely mistaken. In either situation, if, as we conclude, the state knew or
should have known that the testimony was incorrect, the petitioner is entitled
to a new trial unless the respondent can demonstrate that the incorrect
testimony was harmless beyond a reasonable doubt, a burden the respondent
cannot meet. Finally, although Lee’s testimony was false or misleading
insofar as it was contrary to the facts, we characterize his testimony as
incorrect rather than false or misleading because the latter terms might be
understood as connoting a dishonest or untruthful intent, an implication
that would be incompatible with the habeas court’s determination.
4
The petitioner also filed a petition for a new trial; see General Statutes
§ 52-270 (a); on the basis of newly discovered evidence. Prior to trial, the
habeas court consolidated that petition with the present habeas petition
and with the closely related habeas and new trial petitions of Birch. The
habeas court rejected all of the claims in the four petitions, and the petitioner
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The record reveals the following relevant facts and
procedural history. On November 29, 1985, the then
seventeen year old petitioner, together with his eighteen
year old friend, Birch, and eighteen year old girlfriend,
Tina Yablonski, stole a 1973 brown Buick Regal from
an automobile repair shop in the town of Brookfield.
Later that evening, the three teenagers drove the vehicle
to New Hampshire to visit Birch’s mother. While there,
the vehicle’s muffler was damaged and subsequently
removed, causing the vehicle to make a loud noise when
it was operated. When the trio returned to Connecticut
on December 1, 1985, they went directly to the Danbury
residence of Douglas Stanley, a local drug dealer, where
they freebased cocaine. In addition to selling the teenagers drugs, Stanley also acted as a ‘‘fence’’5 for property they periodically stole from local businesses and
homes. After leaving the Stanley residence, the petitioner and Birch dropped Yablonski off at her parents’
and Birch separately appealed to the Appellate Court from the judgments
denying their habeas and new trial petitions. We thereafter transferred all
four appeals to this court pursuant to General Statutes § 51-199 (c) and
Practice Book § 65-2. In a separate opinion also issued today, we have
dismissed as moot the petitioner’s appeal from the habeas court’s denial of
his petition for a new trial because of our determination that the petitioner
must be afforded a new trial due to the state’s failure to correct Lee’s
incorrect testimony. See Henning v. State, 334 Conn. 33, 36,
A.3d
(2019). We also have reversed the judgment of the habeas court denying
Birch’s habeas petition; see Birch v. Commissioner of Correction, 334 Conn.
37, 69,
A.3d
(2019); see also Birch v. State, 334 Conn. 69, 72,
A.3d
(2019) (dismissing as moot Birch’s appeal from denial of petition
for new trial); a decision that, like our decision in the present case, is
predicated on the state’s use of Lee’s incorrect testimony.
We note, finally, that, at various points throughout this opinion, we briefly
discuss a number of the other claims raised by the petitioner in his habeas
petition and in his petition for a new trial. We do not decide the merits of
any of those claims, however, in light of our conclusion that the petitioner
is entitled to a new trial as a result of Lee’s incorrect testimony. To the
extent that we discuss them, we do so only to place the present claim in
the broader context of the several significant issues that the petitioner also
raises as a basis for his entitlement to a new trial.
5
A ‘‘fence’’ is a person who receives and sells stolen goods.
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home in the town of New Milford, arriving there at
approximately 11:55 p.m.
At that time, the victim was living at the home of
his daughter, Diana Columbo, in New Milford, approximately two miles from the Yablonski residence. Sometime between 9 and 9:30 p.m. on December 1, 1985,
Columbo left the house to visit a friend. When she
returned home the next morning, reportedly between
4 and 4:30 a.m., she found the victim’s lifeless body in
a narrow hallway adjacent to the kitchen, which led
to the victim’s first floor bedroom. The victim, clad only
in an undershirt and underwear, was lying in a pool
of blood. Blood spatter and smears covered the walls
around him, almost to the ceiling. An autopsy later
revealed that the victim had sustained approximately
twenty-seven stab wounds, a severed jugular vein, and
blunt force trauma to the head. Investigators theorized
that the victim had confronted his assailants in the
hallway and fought for his life. The associate medical
examiner could not determine the exact time of death,
only that the victim died within twenty-four hours of
his body being examined by the medical examiner and
two and one-half to three hours of his last meal.
The assailants left two distinct sets of bloody footprints near the victim’s body and in other locations
throughout the house. Beneath the victim’s body, the
police found what they believed to be a piece of the
murder weapon—a small metal collar that separates a
knife blade from the handle. The police also discovered
blood on a dresser drawer in the victim’s bedroom.
Inside the drawer were a pair of bloody socks and a
blood stained cigar box, indicating that the assailants
had rummaged through the house after the murder. A
videocassette recorder, jewelry, several rolls of quarters, and some clothing were reported missing.
The evidence established that, sometime between
12:10 and 12:30 a.m. on the night of the murder, two
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of the victim’s neighbors heard a loud vehicle being
operated near the victim’s residence. One of the neighbors, Alice Kennel, heard the vehicle stop at the lot
beside her house for approximately twenty minutes and
then drive away. The other neighbor, Brian Church,
reported hearing a vehicle with ‘‘a very loud muffler
sound’’ at around the same time. According to Church,
the vehicle stopped for about thirty minutes and then
drove away. Neither Kennel nor Church saw the vehicle
or heard its doors open or shut. Nor could either witness
place the vehicle or its occupants at the victim’s house.6
Because the police suspected that the victim had
interrupted a burglary, they began their investigation
by compiling a list of known burglars in the area. Almost
immediately, they became aware of the names of the
petitioner, Birch, and Yablonski, as well as Stanley,
whom they were told purchased stolen goods from the
teenagers. The police interviewed the petitioner on
December 4, 1985. By then, he, Birch, and Yablonski had
heard about the victim’s murder from Stanley, whom
the police had already interviewed.
According to Yablonski, who testified for the state,
she, the petitioner, and Birch discussed the murder with
a group of people at Stanley’s residence on December
2, 1985. From this discussion, they learned that a man
had been killed after surprising a burglar and that the
6

A third neighbor, Gary Smith, also reported hearing a vehicle with a
loud muffler on the night of the murder. Unlike Kennel and Church, Smith
observed the vehicle as it drove past his house. Although Smith did not
testify at the petitioner’s criminal trial, he did so at Birch’s criminal trial,
at which he described the vehicle’s taillights as being ‘‘fairly wide set’’ and
‘‘round in appearance.’’ When Smith was shown a photograph of the stolen
Buick, he testified that its taillights were not those of the vehicle he had
observed on the night of the murder. In his habeas petition, the petitioner
alleged that his trial counsel, Carl D. Eisenmann, rendered ineffective assistance by failing to call Smith as a witness to rebut the state’s theory that
the loud vehicle that was heard in the vicinity of the victim’s home was the
stolen Buick.
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man’s dog also had been killed.7 Yablonski testified that,
prior to speaking to the police, she, the petitioner, and
Birch decided they should ‘‘get [their] stories straight’’
to prevent the police from finding out about the stolen
Buick and the burglaries that the teens had committed
close in time to the murder. To that end, the trio agreed
to tell the police that they had hitchhiked to and from
New Hampshire, and then hitchhiked home from Stanley’s residence on the night of the murder, leaving the
city of Danbury at approximately 12:30 or 1 a.m. and
arriving in New Milford several hours later. According
to Yablonski, however, they did not leave Danbury at
12:30 a.m. but, rather, at around 11:20 p.m. Yablonski
further testified that, while discussing the victim’s murder, the petitioner had said to her and Birch, ‘‘[w]hat
if we get caught? What if they suspect us?’’ At the time,
Yablonski had assumed that the petitioner was referring
to the burglaries and the stolen Buick.
When interviewed by the police on December 4, 1985,
the petitioner informed the officers that he was aware
that a man had been stabbed during a burglary. According to the testimony of one of the officers, when the
petitioner was shown a photograph of the victim, he
indicated that he previously may have seen the man
around town and asked whether he was the man with
all the tattoos, even though no tattoos were visible in
the photograph.8 The following day, Birch confessed to
the theft of the Buick, and the petitioner took the police
to where he had hidden it in a wooded area near
a reservoir in New Milford. The petitioner and Birch
also confessed to using the car in connection with the
commission of several burglaries, for which they were
placed under arrest.
7
It is undisputed that no dog was killed or otherwise harmed in the
commission of the victim’s murder.
8
The victim did have tattoos. At his criminal trial, however, the petitioner
denied indicating to the police that he had ever seen the victim prior to
being shown his photograph.

December 10, 2019

334 Conn. 1

CONNECTICUT LAW JOURNAL

DECEMBER, 2019

Page 11

9

Henning v. Commissioner of Correction

When the police recovered the Buick, it was evident
that it had not been cleaned. According to several police
reports and photographic exhibits, the vehicle was
covered in dirt and filled with sand, sneakers, toiletries, food, blankets, pillows, various items of clothing,
and what the police believed to be stolen electronics.
Despite a thorough examination of the vehicle and the
surrounding area, which involved draining two reservoirs and the use of specially trained dogs, the police
found no evidence linking the petitioner or Birch to the
murder. A search of the victim’s neighborhood, including the surrounding roadways and fields adjacent to
those roadways, also produced no incriminating evidence.
On December 6, 1985, the police conducted a second
interview of the petitioner. During this interview, which
was recorded, the officers falsely claimed that Birch
had implicated the petitioner in the murder. Specifically, they told the petitioner that Birch had placed
the entire blame for the murder on him and that Birch
would ‘‘walk out of this thing’’ a free man while the
petitioner would be ‘‘left . . . holding the bag.’’ They
advised the petitioner that, if he would just ‘‘tell . . .
the truth about what happened, the whole truth, like
. . . Birch did, then it’s gonna weigh heavily in [his]
favor.’’ The officers also informed the petitioner that
the police had recovered a wealth of forensic evidence
from the crime scene, that that evidence was being
tested, and that it was just a matter of time before it
would confirm his presence in the victim’s home.
Finally, the officers informed the petitioner that, on the
night of the murder, the victim’s neighbors had heard
a loud vehicle that sounded just like the vehicle the
petitioner and Birch were driving that evening. The
petitioner vehemently denied any involvement in the
crime and implored the officers to test the crime scene
evidence, his clothing, and everything else that they
had seized from him because he was certain it would
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prove his innocence. When the petitioner was told
that the tests would take two weeks, the petitioner
expressed impatience that he would have to wait so
long to clear his name.
According to the transcript of the December 6, 1985
interview, the officers asked the petitioner what he
knew about the murder. The petitioner responded that
he knew only what people had told him and what everyone else knew. Specifically, the petitioner stated that,
when he first heard about the murder, he was told ‘‘that
some old man from New Milford had gotten knocked
out in the middle of a burglary; then I heard from someone else right after that . . . [that the victim] came
in, saw who it was, and that was the reason for the,
the knife or whatever they used on him. . . . [P]eople
[told] me he got internal wounds in the gut, and then
the story switched around and someone said he got his
jugular vein ripped out of his neck or something . . . .’’
When asked who he had gotten this information from,
the petitioner responded, ‘‘that’s what the Danbury
police told [Stanley] when they brought him down for
questioning.’’ When the petitioner finished speaking,
the officers tried unsuccessfully to elicit a confession
from him by informing him that he had revealed details
about the murder that only the killer would know. Specifically, one of the officers stated, ‘‘you got this information about the old guy being knocked out that ties
into some evidence that we’ve got, that’s never been in
the paper. . . . [O]nly people who [know] something
about [the murder would] say something like that.’’ The
petitioner was later asked, ‘‘how [do] you know all these
things that we don’t know? . . . You do too; you know
more about that crime scene than [we] know.’’ The
petitioner explained, ‘‘[t]hat’s just what . . . I heard,
man, there was fucking six other people there when
. . . [Stanley] told me that. Every other [person] . . .
heard the same . . . thing. If it wasn’t for this stupid
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fucking piece of junk [car] that we . . . [stole] to get
a ride home that night, none of this shit would [be] happening.’’
On December 9, 1985, the police conducted a third
interview of the petitioner at the Litchfield Correctional
Center. According to the testimony of one of the officers
who was present there, when the petitioner was told
that the police knew from the victim’s neighbors where
the petitioner and Birch had parked on the night of the
murder, and where they had turned their car around,
the petitioner’s ‘‘right leg began to shake violently,’’ and
he stated that, although he, Birch, and Yablonski may
have turned around in the victim’s driveway, he was
never in the victim’s house and did not kill the victim.
During the course of the investigation, the police discovered that the petitioner had called his grandmother,
Mildred Henning (Mildred) and his close childhood
friend, Timothy Saathoff, from jail shortly after his
arrest in 1985. In 1987 or 1988, Andrew Ocif, a detective
with the Connecticut state police, interviewed Mildred
and Saathoff about their recollection of those telephone
calls. After speaking with Ocif, both Mildred and Saathoff agreed to provide statements indicating that the
petitioner had told them that he was involved in various
burglaries, that there was a burglary during which a
man was killed, and that he did not kill him. Despite
Mildred’s and Saathoff’s statements, the petitioner and
Birch were not charged with the victim’s murder until
November, 1988. At the petitioner’s criminal trial, Mildred testified that the petitioner had told her shortly
after his arrest, during an emotional telephone call from
jail, that he had been involved in a burglary during
which a man and a dog were killed but that he was not
the killer. Saathoff also testified that the petitioner had
told him that he and another individual were involved
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in a burglary and that a man had been killed but that
he did not commit the murder.9
Because there was no forensic evidence connecting
the petitioner to the crime, the state’s case against him
relied primarily on the testimony of Mildred and Saathoff, the testimony of the victim’s neighbors, who had
heard a loud vehicle on the night of the murder, the
fact that the petitioner was driving such a vehicle that
evening, and the testimony of Yablonski, whom the
state relied on to establish consciousness of guilt predicated on the theory that the petitioner had lied to the
police about the time of his return to New Milford to
conceal his involvement in the murder. The state also
called Lee, the criminalist and forensic scientist, to
explain how it was possible for the petitioner and Birch
to have stabbed the victim so many times without getting any blood on their clothing and without transferring
any blood to the Buick. Lee testified that, although there
clearly had been a violent struggle between the victim
and his assailants, all of the blood spatter in the hallway was ‘‘uninterrupted,’’ meaning that no individual
or object was between the victim and the walls or floor
to interrupt the blood spatter. According to Lee, this
would explain why the assailants might not have been
covered in the victim’s blood. When asked, however,
whether, ‘‘based [on his] examination of the [crime]
scene and the spatter patterns that appear on the floor
and walls, [he] ha[d] an opinion as to whether . . . the
perpetrators would have had blood on their persons,’’
Lee answered, ‘‘[m]y opinion is maybe.’’
9

Saathoff recanted his testimony several years later, stating that the petitioner had never confessed to any involvement in the burglary and the
victim’s murder. Saathoff stated that the only reason he testified that the
petitioner did so confess was because Ocif had told him that it would help
the petitioner. At the petitioner’s habeas trial, Ocif did not deny telling
both Mildred and Saathoff that the police had strong evidence placing the
petitioner at the crime scene and that it would actually help the petitioner
if they would say that he had told them that he was there but that he did
not kill the victim.
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During his testimony, Lee relied on certain crime
scene photographs. One of the photographs showed
two towels hanging beside a sink in the upstairs bathroom. Although the state now concedes that the towels
had not been tested for the presence of blood, Lee
testified at trial that they had been so tested. Lee testified specifically that ‘‘there are some reddish color
stain[s] [on one of the towels]. Those stains tested [positive] for the presence of blood . . . .’’ Later, in reference to the same photograph, Lee reiterated that one
of the two towels had a ‘‘reddish color smear. That
smear, I did a few tests, [which] show that it [tested]
positive consistent with blood.’’ At no time did the assistant state’s attorney (prosecutor) correct Lee’s incorrect testimony, apparently because he was unaware
that it was untrue. Nor did the petitioner’s trial counsel,
Carl D. Eisenmann, attempt to correct it, presumably
because he, too, did not know that it was incorrect.
At the close of the state’s case, the petitioner moved
for a judgment of acquittal, which the trial court denied.
Thereafter, the petitioner’s trial counsel presented a
defense comprised of just two witnesses, Columbo, the
victim’s daughter, and the petitioner. In an effort to
establish time of death, the petitioner’s counsel asked
Columbo whether she knew when her father had last
eaten prior to being murdered. Columbo testified that
she did not know. He also asked her whether she had
ever told anyone that the victim was holding an object
in his hand when she discovered his body. Columbo
denied having said any such thing, and counsel asked
no further questions.10
10

As we explain more fully hereinafter; see footnote 11 of this opinion;
the petitioner alleged in his habeas petition that his trial counsel was ineffective by failing to raise a third-party culpability defense against Columbo on
the basis of numerous lies that she had told the police in the early hours
of the investigation, and in light of other suspicious behavior that she exhibited at that time, including, on the night of the murder, screaming to the
emergency services dispatcher, ‘‘[o]h God, he’s got a knife in his hand.’’
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In his trial testimony, the petitioner denied killing
the victim or ever being in the victim’s home. The petitioner stated that, after he, Birch, and Yablonski left the
Stanley residence on December 1, 1985, they ‘‘smoked’’
cocaine before dropping Yablonski off at her parents’
home in New Milford, and then he and Birch drove
around siphoning gas for the Buick, after which they
went to his father’s house. According to the petitioner’s
father, the petitioner and Birch arrived at his house
sometime between 2:15 and 4:20 a.m. The petitioner
further testified that, although he had called Mildred
and Saathoff after his arrest in 1985, at no time did he
tell them that he was at the victim’s home on the night
of the murder; according to the petitioner, he told them
only that the police were accusing him of being there
and that he feared they were trying to frame him. The
petitioner testified that he told both Mildred and Saathoff ‘‘that the police . . . believed . . . [that he had]
been at the [victim’s] residence because of things that
[he] had said to the police when [he] was asked about
[the] case, about the murder. When I was asked about
the murder, I had known things that other people had
not known, that the newspapers had not known yet,
and . . . [that is what] I . . . told [them], that [the]
man had been beaten to death, stabbed to death, and
his dog was killed. . . . That’s what I [had] heard.’’
In his closing argument, the prosecutor, relying on
Lee’s reconstruction of the crime, argued ‘‘that the evidence shows that . . . there may have been two individuals involved in that fight, with [the victim] holding
one while the other stabbed him about the back and
arms.’’ The prosecutor also argued to the jury that the
bloody footwear impressions, blood stained bathroom
towel, and ‘‘bloodied items . . . found in the dresser
. . . in the northwest bedroom’’ indicated that ‘‘the burglary continued after the bloodletting.’’
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The prosecutor also explained to the jury that,
although there was no forensic evidence connecting
the petitioner and Birch to the crime, that was only
because, as Lee had explained, all of the blood spatter
was uninterrupted, meaning that the assailants would
not have been covered in it. Another reason why there
was no forensic evidence, the prosecutor asserted, was
because the perpetrators had cleaned up before leaving the scene. ‘‘Remember also the bloody towel in the
upstairs bathroom,’’ the prosecutor stated. ‘‘It gave them
an opportunity to wash or have some access to that
sink.’’ Finally, the prosecutor reminded the jury about
the petitioner’s admissions to his grandmother and
Saathoff, the noisy vehicle that was heard near the
victim’s home on the night of the murder, the fact that
the petitioner and Birch were driving a noisy vehicle
that evening, and the petitioner’s consciousness of guilt
as evidenced by the fact that he lied to the police about
the time he left Danbury on the night of the murder.
The prosecutor also reminded the jury that, according
to the officers who first interviewed him, the petitioner
had asked whether the victim was the man with many
tattoos even though there were no tattoos visible in the
photograph. Finally, the prosecutor maintained that the
explanation that the petitioner purportedly gave to the
officers as to why he knew about the tattoos—namely,
because he previously had seen the victim around
town— should not be believed.
During closing argument, the petitioner’s trial counsel emphasized the lack of forensic evidence, arguing
that it simply made no sense that the petitioner and
Birch could have committed such a violent and bloody
crime without getting a drop of blood on their shoes
or clothing, or without transferring any trace evidence
to the Buick. With respect to the testimony of Mildred
and Saathoff, the petitioner’s counsel maintained that
those witnesses were simply mistaken about what the
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petitioner had told them so many years ago. The petitioner’s counsel argued that, if the petitioner actually
had been present when the victim was murdered, he
would not have told his grandmother that a dog was
killed during the commission of the crime because he
would have known that no such thing had occurred.
The fact that he did, counsel stated, supported the petitioner’s contention that he had told his grandmother
and Saathoff that he had been arrested on burglary
charges and that, as a result, the police suspected him
of committing another burglary during which a man
had been killed, but that he had nothing to do with
that crime.
The jury thereafter found the petitioner guilty of felony murder, and the trial court rendered judgment sentencing the petitioner to a term of imprisonment of
fifty years. This court later affirmed the trial court’s
judgment in State v. Henning, supra, 220 Conn. 431. In
2001, while serving his Connecticut sentence in a Virginia prison, the petitioner filed a petition for a writ of
habeas corpus, alleging ineffective assistance of trial
counsel. As we previously indicated, the habeas court
dismissed that petition with prejudice on the basis of
the petitioner’s purported refusal to appear at the
habeas trial. In 2012, the petitioner filed a second habeas
petition in which he alleged, inter alia, that his trial
counsel had rendered ineffective assistance in myriad ways, including but not limited to his failure to
consult and present the testimony of a forensic footwear impression expert, failure to consult and present
the testimony of a crime scene reconstructionist, failure
to consult and present the testimony of a forensic
pathologist, failure to investigate and present a thirdparty culpability defense implicating the victim’s daughter,11 and failure to investigate, cross-examine, impeach,
11
More specifically, at the habeas trial, the petitioner sought to demonstrate that the crime scene had been staged to resemble a burglary and that
his trial counsel had rendered ineffective assistance in failing to raise a thirdparty culpability defense against Columbo and Richard Burkhart, Columbo’s
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or otherwise challenge the testimony of the state’s witnesses, including Mildred, Saathoff and Ocif.12 The petitioner further claimed that his first habeas counsel,
lover and employer at the time of the murder, and for whom the victim also
had worked and who allegedly owed the victim money. In support of this
contention, the petitioner adduced evidence that, when Columbo was initially interviewed by the police on the night of the murder, she claimed to
have been home all evening and to have heard the victim coughing, although
she did not check on him. She then told the police that she actually had
gone out that evening and returned home between 2:30 and 3 a.m. Later,
she told the police that she had lied in her earlier statements to prevent
Burkhart from finding out that she had been with another man that evening.
Columbo also told the police that she had left the house at around 9:30 p.m.
and returned sometime between 4 and 4:30 a.m. Police records indicate,
however, that Columbo did not call for help until 4:50 a.m. and that, when
she did, according to the emergency dispatcher, she screamed, ‘‘[o]h God,
he’s got a knife in his hand.’’ There was also evidence that Columbo exhibited
highly unusual behavior immediately after the murder. For example, one of
the first responders, Anita Bagot, testified that Columbo barricaded herself
in the dining room shortly after the police arrived and, later, asked Bagot,
‘‘[w]hy would he do it . . . [w]hy would he do it,’’ clearly suggesting that
she knew the identity of the assailant. The petitioner also presented evidence
at the habeas trial that there was animus between Burkhart and the victim,
despite Burkhart’s statement to the police that he and the victim ‘‘had an
excellent relationship’’ and that he ‘‘loved’’ the victim. One witness who had
worked for Burkhart, Cynthia M. Russo-Donaghy, testified that Burkhart
had a scratch on his face on the morning after the murder and that the
victim had told her that Burkhart was a ‘‘son of a bitch’’ and that he ‘‘hate[d]’’
him. The petitioner also established that the state police received an anonymous telephone call on May 22, 1986, from an unknown male who said that
Burkhart had murdered the victim.
We note, finally, that the petitioner, in support of his petition for a new
trial, presented the deposition testimony of John Andrews, who stated that,
after the murder, he and Columbo became romantically involved and, for
a time, lived together. Andrews stated that, during an argument one night,
Columbo charged at him with a knife and told him that ‘‘she would kill [him]
like she killed her father.’’ According to Andrews, late at night sometime
thereafter, while he was in the kitchen and Columbo was upstairs, he was
attacked and severely injured by an unknown assailant who beat him over
the head and repeatedly stabbed him. Andrews further explained that, during
the assault, he heard a male voice telling him to ‘‘leave and don’t come
back.’’ Following this incident, Andrews decided to move out and, while
packing his belongings, found a six to seven inch knife blade without a
handle protruding from a basement wall. Andrews never told anyone about
Columbo’s threat or his discovery of the knife blade until years later, when
he was contacted by the Connecticut Innocence Project. In its memorandum
of decision, the habeas court observed that ‘‘Andrews [had] no obvious
reason to fabricate [his] recollections.’’
12
In particular, the petitioner alleged that his trial counsel had rendered
ineffective assistance by failing to interview Mildred, Saathoff and Ocif prior
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Michael Merati, rendered ineffective assistance of counsel by failing to adequately investigate and present his
ineffective assistance of trial counsel claims and by
allowing the petitioner’s first habeas petition to be dismissed with prejudice on the basis of his purported
failure to appear at the first habeas trial. The petitioner
also claimed actual innocence on the basis of, among
other things, numerous DNA tests conducted over the
last decade by the Connecticut Forensic Science Laboratory, which had excluded the petitioner, Birch, and
Yablonski as the source of DNA recovered from the
crime scene, and had revealed the DNA of an unknown
female on four key pieces of evidence with which the
assailants were known or thought to have come into
contact.13 Finally, the petitioner alleged that the state
had violated his right to a fair trial by adducing Lee’s
to trial, and by failing to impeach their testimony at trial. The petitioner
argued that, if trial counsel had interviewed Mildred and Saathoff, he would
have learned that Ocif had goaded them into providing false testimony in
the misguided belief that they were helping the petitioner. The petitioner
further claimed that, if trial counsel had interviewed Ocif, he would have
discovered that Ocif had failed to adequately investigate any other suspects
or their possible motives for the crime or even to familiarize himself with
the investigative file because Ocif was convinced of the petitioner’s guilt
founded on the theory that the victim was killed during the course of a
burglary. In support of this contention, the petitioner elicited testimony
from Ocif that he did not assist in the crime scene investigation and had
seen only a single photograph of the crime scene. Ocif also did not know
at the time of his investigation that Columbo had lied to the police about
her whereabouts on the night of the murder, that she had barricaded herself
in the dining room after the police arrived, and that, when she called for
emergency assistance, indicated to the dispatcher that there was a man in
her home holding a knife. Ocif also was unaware of the animus between
the victim and Burkhart, and the fact that the police had received an anonymous call identifying Burkhart as the killer.
13
In this regard, Christine Mary Roy, a forensic science examiner with
the state’s Division of Scientific Services, testified at the petitioner’s habeas
trial that, in addition to the victim’s DNA, the DNA profile of an unknown
female was found on the bloody cigar box, the inside of the front waistband
of the victim’s underwear, the metal ring that was found under the victim
that was thought to be part of the murder weapon, and a floor board that
the police had removed, which contained two sets of bloody footprints.
Lucinda Lopes-Phelan, another forensic science examiner with the Division
of Scientific Services, testified that she had tested the victim’s underwear
on the theory that one of the assailants may have grabbed him there during
the struggle that led to the victim’s murder.
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incorrect testimony that there was blood on the bathroom towel, testimony that had permitted the prosecutor to argue that the reason investigators failed to find
forensic evidence on the petitioner’s clothing or in the
Buick was because the petitioner had cleaned himself
up before leaving the victim’s home.
A consolidated trial on the petitioner’s second habeas
petition, his petition for a new trial, and the closely
related habeas and new trial petitions of Birch; see footnote 4 of this opinion; was conducted over a period of
several weeks in November and December, 2015, during
which the petitioner and Birch called a number of
expert and lay witnesses whose testimony cast serious
doubt on the state’s theory of the case.14 In support of
the petitioner’s claim that the prosecutor’s failure to
correct Lee’s incorrect testimony entitled the petitioner
to a new trial, he argued that, under a line of cases
following the United States Supreme Court’s seminal
opinion in Brady v. Maryland, supra, 373 U.S. 83,
including United States v. Bagley, 473 U.S. 667, 679 and
n.9, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985) (opinion
14

For example, in support of his claim that trial counsel was ineffective
insofar as counsel failed to consult a forensic footwear impression expert,
the petitioner presented the testimony of William Bodziak, a former agent
with the Federal Bureau of Investigation (FBI) and a prominent footwear
impression expert. Bodziak testified that, using techniques available at the
time of the petitioner’s criminal trial, he was able to determine that one of
the two sets of bloody footprints from the crime scene could not possibly
have been left by either the petitioner or Birch because it was made by a
size 9 or smaller shoe, perhaps even as small as a size 7 and 1/2, and the
petitioner and Birch wore shoes sized 11 and 1/2 and 10 and 1/2 to 11,
respectively. According to Bodziak, the size difference between the bloody
footprints and the petitioner’s and Birch’s shoes at the time of the murder
was ‘‘enormous . . . .’’ With respect to Bodziak’s expertise, the habeas
court made the following findings: ‘‘Obviously, expert footwear analysts
were available at the time of the petitioner’s [criminal] trial in 1989. From
1973 to 1997 . . . Bodziak was a special agent for the FBI who specialized
[in], among other [things] . . . footwear imprint analysis. He testified at
the [petitioner’s] habeas trial, and he is a well trained, extensively experienced, and highly qualified expert in this field of criminology. He has testified
in nearly every state and federal trial court in the United States, including
at the trials of [Orenthal James] Simpson and [Timothy McVeigh] the Oklahoma City bomber.’’
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announcing judgment) (conviction obtained with state’s
knowing use of perjured testimony must be set aside
unless state can establish testimony was harmless
beyond reasonable doubt), State v. Ouellette, 295 Conn.
173, 186, 989 A.2d 1048 (2010) (prosecutor who knows
that testimony of witness is false or substantially misleading must correct that testimony regardless of lack
of intent to lie on part of witness), and State v. Cohane,
193 Conn. 474, 498, 479 A.2d 763 (prosecutor has responsibility to correct false testimony when prosecutor
knew or should have known that testimony was false),
cert. denied, 469 U.S. 990, 105 S. Ct. 397, 83 L. Ed. 2d
331 (1984), the state was required to establish that Lee’s
concededly incorrect testimony was immaterial beyond
a reasonable doubt, a standard that, the petitioner further claimed, the respondent could not meet.
Following the trial, the habeas court issued a memorandum of decision in which it denied or dismissed all of
the petitioner’s claims.15 With respect to the petitioner’s
15
We note that one of the claims that the habeas court rejected was the
claim that the petitioner’s first habeas counsel had rendered ineffective
assistance by allowing the petitioner’s first habeas petition to be dismissed
with prejudice. In light of that conclusion, the habeas court declined to
consider the merits of several of the petitioner’s claims because they had
been raised in the first petition, and, by virtue of the dismissal of that petition
with prejudice, they could not be litigated in any subsequent habeas petition.
In rejecting this claim of ineffective assistance by first habeas counsel, the
habeas court discredited the petitioner’s testimony that his first habeas
counsel had told him that he need not appear for the scheduled habeas trial
because he was withdrawing the petition without prejudice, which would
have allowed the petitioner to refile it at a later date if and when additional
evidence became available. In doing so, the habeas court observed that
when the first habeas court asked first habeas counsel whether ‘‘it is true
that your client refused to come here,’’ he replied, ‘‘[y]es.’’ The court then
stated that it could discern ‘‘no possible motivation for [first habeas counsel]
to mischaracterize the petitioner’s position about refusing to appear and
participate in his own case with respect to [his] allegation of ineffective
assistance [against his trial counsel]. . . . The petitioner neither appealed
[from] the dismissal nor asserted any misrepresentation or misunderstanding
as to the dismissal with prejudice for the eight years between the dismissal
and the filing of the present habeas action.’’ It is undisputed, however, that
the petitioner, acting pro se, filed a timely petition for certification to appeal
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claim that the state had deprived him of a fair trial
by failing to correct Lee’s concededly incorrect testimony,16 the court concluded, contrary to the contention
of the petitioner, that the respondent, the Commissioner
of Correction, was not required to demonstrate the
immateriality, that is, the harmlessness, of that testimony beyond a reasonable doubt. The habeas court
concluded, rather, that that heavy burden applies only
when the state fails to correct perjured testimony, and
it appeared clear to the habeas court that, in the absence
of any contrary evidence, ‘‘Lee mistakenly, but honestly,
from the judgment dismissing his first habeas petition and a motion for the
appointment of new habeas counsel, which the first habeas court denied.
After the dismissal of his first habeas petition, the petitioner also sent the
court a letter he had received from first habeas counsel advising him that
he need not appear. On appeal to this court, the petitioner contends that
the habeas court incorrectly determined that first habeas counsel did not
render ineffective assistance by allowing his first habeas petition to be
dismissed with prejudice or by representing to the first habeas court that
his claims against trial counsel lacked merit. As we explained, because we
conclude that the petitioner is entitled to a new trial due to the prosecutor’s
failure to correct Lee’s incorrect testimony that there was blood on the
bathroom towel, we do not reach the merits of this or any of the petitioner’s
other claims. We take this opportunity to reiterate, however, that a habeas
petition may not be dismissed with prejudice in the absence of a knowing,
voluntary, and intelligent waiver by the petitioner of the claims contained
therein. See, e.g., Nelson v. Commissioner of Correction, 326 Conn. 772,
785–86, 167 A.3d 952 (2017) (‘‘a habeas court may accept the withdrawal
of a habeas petition ‘with prejudice,’ allowing the petitioner to waive any
future habeas rights, as long as the withdrawal is knowing, voluntary, and
intelligent’’); Fine v. Commissioner of Correction, 147 Conn. App. 136, 145,
81 A.3d 1209 (2013) (‘‘in light of the magnitude of the right at issue . . .
we will not merely presume a waiver of [the petitioner’s habeas petition
with prejudice] on the basis of a silent record . . . but will give effect to
a waiver only after ensuring that it has been clearly expressed on the record,
and that it is knowing, intelligent, and voluntary’’).
16
In regard to that testimony, the habeas court found in relevant part:
‘‘As to . . . Lee’s testimony, he erroneously testified that he tested a reddish
substance on a towel seized from an upstairs bathroom, which test indicated
a positive result for blood. That stain was never tested by . . . Lee or
anyone at the crime laboratory before the petitioner’s criminal trial. In
conjunction with the present habeas action, the towel was tested, and the
reddish smear proved negative for blood.’’ The respondent, the Commissioner of Correction, has never contested the results of that test.
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believed he tested [the bathroom towel] rather than
contrived a false story about having done so.’’ In other
words, as the habeas court explained, although Lee had
testified incorrectly, he was ‘‘not lying under oath.’’
The habeas court then concluded that the applicable
standard was ‘‘the classic test’’ for determining whether
the petitioner was entitled to a new trial as a consequence of the state’s Brady violation, a standard that,
as the habeas court further explained, is satisfied ‘‘only
if [the petitioner can demonstrate that] there would
be a reasonable probability of a different result if the
[correct] evidence had been disclosed. . . . A reasonable probability . . . is one [that] undermines confidence in the outcome of the trial . . . .’’ (Citations
omitted; internal quotation marks omitted.)
Applying this standard, which is considerably less
favorable to the petitioner than the standard that the
petitioner himself had advanced, the habeas court concluded that Lee’s incorrect testimony was immaterial
because the state’s case against the petitioner did not
in any way rely on forensic evidence. Specifically, the
court explained: ‘‘Because no forensic nexus was produced, the state’s case against [the petitioner] hinged
on the credibility of . . . [numerous] lay witnesses
rather than on . . . Lee’s [testimony]. The impact of
the victim’s neighbors’ testimony about being disturbed
by a very loud vehicle and the false time line fabricated
by Birch and [the petitioner] was far more incriminating
and [was] in no way diminished by . . . Lee’s error as
to whether a reddish smear on a towel . . . was or
was not tested for blood.’’ The court further reasoned
that Lee’s incorrect testimony also was immaterial
because the prosecutor could have explained the
absence of any forensic evidence simply by arguing that
the petitioner and Birch had disposed of their bloody
clothing and shoes sometime after leaving the victim’s
home and prior to their arrest.
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On appeal, the petitioner claims that the legal standard for materiality that the habeas court applied, that
is, that the petitioner was required to demonstrate that
the incorrect testimony at issue undermines confidence
in the verdict, was incorrect, and that the proper standard required the respondent to establish beyond a
reasonable doubt that the testimony was immaterial.
The petitioner further contends that, upon application
of the proper standard, it is apparent that Lee’s incorrect
testimony was material and, therefore, that the prosecutor’s failure to correct that testimony dictated that the
petitioner be awarded a new trial because the state’s
case was weak and Lee’s testimony offered jurors an
explanation as to why no incriminating blood evidence
was found despite the victim’s massive blood loss and
the fact that the victim was killed at such close range.
The respondent, for his part, maintains that (1) the
habeas court properly applied the less stringent materiality standard of Brady, (2) Lee’s incorrect testimony
was not adduced for the purpose of providing an explanation for why no blood evidence was found linking
the petitioner to the victim’s murder, and the prosecutor
did not rely on that testimony to that end, (3) the state’s
case was so strong that there is no reasonable probability that the jury verdict would have been any different without it, and (4) even if we were to apply the
demanding materiality standard pursuant to which the
respondent must establish beyond a reasonable doubt
that Lee’s incorrect testimony had no bearing on the
verdict, the state’s evidence was so strong that that
more exacting standard has been met. We disagree with
each of the respondent’s contentions.
We commence our consideration of the petitioner’s
claim with a brief review of the principles that guide
our analysis. ‘‘The rules governing our evaluation of
a prosecutor’s failure to correct false or misleading
testimony are derived from those first set forth by the
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United States Supreme Court in Brady v. Maryland,
[supra, 373 U.S. 86–87] . . . [in which] the court held
that the suppression by the prosecution of evidence
favorable to an accused upon request violates due process [when] the evidence is material either to guilt or
to punishment, irrespective of the good faith or bad
faith of the [prosecutor]. . . . The United States
Supreme Court also has recognized that [t]he jury’s
estimate of the truthfulness and reliability of a . . .
witness may well be determinative of guilt or innocence,
and it is upon such subtle factors as the possible interest
of the witness in testifying falsely that a defendant’s
life or liberty may depend. Napue v. Illinois, 360 U.S.
264, 269, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959). Accordingly, the Brady rule applies not just to exculpatory
evidence, but also to impeachment evidence . . .
which, broadly defined, is evidence having the potential
to alter the jury’s assessment of the credibility of a
significant prosecution witness. . . . United States v.
Rivas, 377 F.3d 195, 199 (2d Cir. 2004). . . .
‘‘Not every failure by the state to disclose favorable
evidence rises to the level of a Brady violation. Indeed,
a prosecutor’s failure to disclose favorable evidence
will constitute a violation of Brady only if the evidence
is found to be material. . . . In a classic Brady case,
involving the state’s inadvertent failure to disclose
favorable evidence, the evidence will be deemed material only if there would be a reasonable probability of
a different result if the evidence had been disclosed.
. . . A reasonable probability of a different result is
. . . shown when the government’s evidentiary suppression undermines confidence in the outcome of the
trial. Kyles v. Whitley, 514 U.S. 419, 434, 115 S. Ct. 1555,
131 L. Ed. 2d 490 (1995).
‘‘When, however, a prosecutor obtains a conviction
with evidence that he or she knows or should know to
be false, the materiality standard is significantly more
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favorable to the defendant. [A] conviction obtained by
the knowing use of perjured testimony is fundamentally
unfair . . . and must be set aside if there is any reasonable likelihood that the false testimony could have
affected the judgment of the jury. United States v.
Agurs, 427 U.S. 97, 103, 96 S. Ct. 2392, 49 L. Ed. 2d 342
(1976) . . . . This standard . . . applies whether the
state solicited the false testimony or allowed it to go
uncorrected . . . and is not substantively different
from the test that permits the state to avoid having a
conviction set aside, notwithstanding a violation of constitutional magnitude, upon a showing that the violation
was harmless beyond a reasonable doubt.’’ (Citations
omitted; footnotes omitted; internal quotation marks
omitted.) Adams v. Commissioner of Correction, 309
Conn. 359, 369–72, 71 A.3d 512 (2013).
Furthermore, it is well established that this stringent
materiality test applies when a prosecutor elicits testimony that he or she knows or should know to be false,
‘‘[r]egardless of the lack of intent to lie on the part of
the witness . . . .’’ (Emphasis added; internal quotation marks omitted.) Greene v. Commissioner of Correction, 330 Conn. 1, 15, 190 A.3d 851 (2018), cert.
denied sub nom. Greene v. Semple,
U.S.
, 139
S. Ct. 1219, 203 L. Ed. 2d 238 (2019); accord State v.
Satchwell, 244 Conn. 547, 561, 710 A.2d 1348 (1998);
see also State v. Cohane, supra, 193 Conn. 498 (‘‘[t]he
responsibility of the state’s attorney to conduct the
prosecution in accordance with constitutional fair trial
standards . . . cannot be defined or limited by the precise contours of the perjury statute’’). ‘‘This strict standard of materiality is appropriate in such cases not just
because they involve prosecutorial [impropriety], but
more importantly because they involve a corruption of
the [truth seeking] function of the trial process. . . .
In light of this corrupting effect, and because the state’s
use of false testimony is fundamentally unfair, prejudice
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sufficient to satisfy the materiality standard is readily
shown . . . such that reversal is virtually automatic
. . . unless the state’s case is so overwhelming that
there is no reasonable likelihood that the false testimony could have affected the judgment of the jury.’’
(Citations omitted; emphasis added; internal quotation
marks omitted.) Adams v. Commissioner of Correction, supra, 309 Conn. 372–73. ‘‘In accordance with
these principles, our determination of whether . . .
false testimony was material under Brady and its progeny requires a careful review of that testimony and its
probable effect on the jury, weighed against the strength
of the state’s case and the extent to which the petitioner
. . . [was] otherwise able to impeach [the witness].’’
Id., 373. Finally, ‘‘because our role in examining the
state’s case against the petitioner is to evaluate the
strength of that evidence and not its sufficiency, we do
not consider the evidence in the light most favorable to
the state. See Lapointe v. Commissioner of Correction,
316 Conn. 225, 342 n.88, 112 A.3d 1 (2015) . . . .
Rather, we are required to undertake an objective
review of the nature and strength of the state’s case.’’
(Citation omitted.) Skakel v. Commissioner of Correction, 329 Conn. 1, 39, 188 A.3d 1 (2018), cert. denied,
U.S.
, 139 S. Ct. 788, 202 L. Ed. 2d 569 (2019).
In light of the foregoing principles, it is readily apparent that the habeas court incorrectly concluded that
the respondent was not required to establish beyond a
reasonable doubt that the prosecutor’s failure to correct
Lee’s incorrect testimony was immaterial. Contrary to
the respondent’s assertion, controlling case law makes
it abundantly clear that that strict materiality standard
applies whenever the state fails to correct testimony
that it knew or, as in the present case, should have
known to be false. As we explained in State v. Cohane,
supra, 193 Conn. 474, a case directly on point, ‘‘[t]he
references in Agurs to perjured testimony must be
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taken to include testimony [that the prosecutor knew
or should have known] to be false or misleading even
if the witness may not have such an awareness. . . .
[T]he [prosecutor’s] actions in failing to disclose [false
or misleading testimony] corrupt[s] the trial process
and denie[s] the defendant his constitutional right to
a fair trial just as surely as if the state’s case included
perjured testimony.’’ 17 (Emphasis added; footnotes
omitted.) Id., 498–99; see also Mesarosh v. United
States, 352 U.S. 1, 9, 77 S. Ct. 1, 1 L. Ed. 2d 1 (1956)
(‘‘The question of whether [the witness’] untruthfulness
. . . constituted perjury or was caused by a psychiatric
condition can make no material difference . . . .
Whichever explanation might be found to be correct in
this regard, [the witness’] credibility has been wholly
discredited . . . . The dignity of the . . . [g]overnment will not permit the conviction of any person on
tainted testimony.’’).
Furthermore, it is inarguable that Lee, as the representative of the state police forensic laboratory, should
have known that the bathroom towel had not been
tested for blood. He, like any such witness, had an
affirmative obligation to review any relevant test
reports before testifying so as to reasonably ensure that
his testimony would accurately reflect the findings of
those tests. To conclude otherwise would permit the
state to gain a conviction on the basis of false or misleading testimony even though the error readily could
have been avoided if the witness merely had exercised
due diligence; such a result is clearly incompatible with
the principles enunciated in Brady and its progeny.
Lee’s incorrect testimony also must be imputed to the
prosecutor who, irrespective of whether he elicited that
testimony in good faith, is deemed to be aware of any
17
For reasons unknown to us, the respondent, in his brief, does not even
cite to Cohane, let alone seek to distinguish that case or to have this court
overrule it. The habeas court similarly failed to cite to Cohane.
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and all material evidence in the possession of any
investigating agency, including, of course, the state
police forensic laboratory. See, e.g., Kyles v. Whitley,
supra, 514 U.S. 437–38 (‘‘[T]he . . . prosecutor has a
duty to learn of any favorable evidence known to the
others acting on the government’s behalf in the case,
including the police. But whether the prosecutor succeeds or fails in meeting this obligation [whether, that
is, a failure to disclose is in good faith or bad faith] . . .
the prosecution’s responsibility for failing to disclose
known, favorable evidence rising to a material level of
importance is inescapable.’’ [Citation omitted.]). Notably, the respondent does not claim otherwise. Thus, the
only question remaining is whether the respondent has
met his burden of establishing that the prosecutor’s
failure to correct Lee’s testimony concerning the bathroom towel was harmless beyond a reasonable doubt.
We agree with the petitioner that he has not.
As we previously indicated, the respondent maintains
that Lee’s incorrect testimony was immaterial because
the prosecutor did not offer that testimony to persuade
the jury ‘‘that the towel smear explained the absence
of physical evidence,’’ only to establish ‘‘that a burglary
occurred, and that it occurred . . . ‘after the bloodletting.’ ’’ The respondent also argues that the state’s case
against the petitioner was so overwhelming that the
petitioner would have been convicted regardless of
Lee’s incorrect testimony.
First, we disagree that that incorrect testimony was
offered solely for the purpose of establishing the existence and timeline of the burglary. As we explained,
during his closing argument, the prosecutor expressly
urged the jury to ‘‘[r]emember . . . the bloody towel
in the upstairs bathroom. It gave them an opportunity
to wash . . . .’’ (Emphasis added.) This argument by
the prosecutor leaves no doubt that the testimony concerning the bathroom towel was elicited for the purpose
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of explaining why no evidence of blood connecting the
petitioner to the murder was found. Although the prosecutor also argued to the jury that it reasonably could
find, in accordance with other testimony from Lee,
that the petitioner never came in contact with any of
the victim’s blood despite the extremely bloody crime
scene, the prosecutor further stated to the jury that the
blood on the bathroom towel supported the conclusion
that the petitioner had washed off any of the victim’s
blood with which he had come in contact. The importance of this latter argument cannot fairly be minimized in light of how profusely the victim bled as a
result of the twenty-seven stabs wounds he suffered at
the hands of his assailants. That argument, moreover,
was intended to address Lee’s testimony, offered in
response to the question of whether ‘‘the perpetrators
would have had blood on their persons’’ as a result of
their attack on the victim, acknowledging that ‘‘maybe’’
they did. In fact, it is apparent that the perpetrators did
get at least some of the victim’s blood on them because
they left several sets of bloody footprints in the house,
and blood was discovered on a dresser drawer in the
victim’s bedroom and on socks and a cigar box that
were found in that drawer, all of which indicate that
the perpetrators, with blood on their shoes and hands,
made their way through the victim’s house following
the deadly assault on the victim.
Nor do we agree with the respondent that the state’s
case against the petitioner was so strong as to take this
case out of the purview of cases in which, as a result
of the state’s use of testimony that it knew or should
have known was false, reversal is ‘‘virtually automatic
. . . .’’ (Internal quotation marks omitted.) Adams v.
Commissioner of Correction, supra, 309 Conn. 372.
Although sufficient to sustain a conviction, the state’s
evidence was hardly overwhelming. The strongest evidence by far was the testimony of Mildred, the petitioner’s grandmother, and Saathoff, both of whom provided
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nearly identical statements to the police two or three
years after the victim’s murder. As we discussed previously, both Mildred and Saathoff testified that the
petitioner had called them from jail after his arrest in
1985 and told them that he had been involved in a
burglary during which a man had been killed but that
he was not the killer. The strength of this evidence was
considerably diluted, however, by virtue of Mildred’s
repeated statement that the petitioner also told her
that a dog had been killed during the commission of
the victim’s murder. Surely, jurors must have wondered
why, if the petitioner actually was present when the
victim was murdered, he informed his grandmother,
Mildred, that a man and a dog were killed. We note,
moreover, that, beyond the petitioner’s purported barebones admission that the murder occurred and that
he was present when it occurred, neither Mildred nor
Saathoff claimed to have learned from the petitioner
any more specific information about the crime or the
petitioner’s role in it.
In addition to the testimony of Mildred and Saathoff,
the only other evidence that the state presented was
the testimony of the victim’s two neighbors who had
heard a car with a loud engine shortly after midnight
on the night of the murder, Yablonski’s testimony that
the petitioner and Birch had lied to the police that they
were in Danbury at that time, and the fact that the
petitioner had asked whether the victim was the man
with all the tattoos when the police showed him a
photograph of the victim. This additional evidence may
have cast suspicion on the petitioner and was sufficient
to support the jury’s guilty verdict when considered
together with the testimony of Mildred and Saathoff,
but the state’s case against the petitioner was certainly
not so overwhelming that we can be satisfied beyond
a reasonable doubt that Lee’s incorrect testimony was
harmless. As this court previously has recognized in
the Brady context, a murder prosecution predicated
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primarily on a defendant’s alleged or actual admissions,
and in which there are no eyewitnesses and no forensic
or other physical evidence connecting the defendant to
the crime, is not a strong case; see Skakel v. Commissioner of Correction, supra, 329 Conn. 85–86; Lapointe
v. Commissioner of Correction, supra, 316 Conn.
323–25; and is therefore one in which ‘‘prejudice sufficient to satisfy the materiality standard is readily shown
. . . .’’ (Citations omitted; internal quotation marks
omitted.) Adams v. Commissioner of Correction,
supra, 309 Conn. 372.
The respondent asserts, nonetheless, that there is no
reasonable possibility that the petitioner was prejudiced by Lee’s incorrect testimony because there is little chance that the jury credited the state’s theory that
the assailants washed up before leaving. Specifically,
the respondent argues that, ‘‘if the prosecution [had]
sought to portray the towel smear as a portal through
which blood drenched killers passed only to emerge
on the other side completely clean, it would have failed
miserably. In the absence of any other evidence that
the killers cleaned up at the scene . . . it is simply not
reasonable to believe that all of that blood reduced to
a single towel smear. The more obvious conclusion is
that the jury found that, consistent with . . . Lee’s
spatter testimony, the perpetrators were not drenched
in blood . . . .’’ That conclusion is far from obvious
and by no means compelled from the facts. Indeed, we
cannot say with any confidence that the jury found
either theory more plausible than the other as a basis
for explaining the total absence of forensic evidence.
The more probable scenario, rather, is that the jury,
like the state, relied on both theories. That is, the jury
very reasonably could have found, on the basis of the
blood spatter testimony, that the killers may have had
less blood on them than the evidence otherwise would
seem to indicate, and, on the basis of the towel testimony, whatever blood they did have on them, they
simply washed off.
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Finally, because Lee’s testimony provided the sole
evidentiary basis for both of the state’s theories regarding the dearth of forensic evidence, the prosecutor’s
failure to correct Lee’s testimony about the bathroom
towel was material for the additional reason that it
deprived the petitioner of the opportunity to impeach
Lee’s blood spatter testimony. See, e.g., Merrill v. Warden, 177 Conn. 427, 431, 418 A.2d 74 (1979) (‘‘The fact
that [the witness] was a key witness made his credibility
crucial to the state’s case. In assessing his credibility
the jury [was] entitled to know that he was testifying
under false colors. Such knowledge could have affected
the result.’’); State v. Grasso, 172 Conn. 298, 302, 374
A.2d 239 (1977) (‘‘[w]hen a conviction depends entirely
[on] the testimony of certain witnesses . . . information affecting their credibility is material in the constitutional sense since if they are not believed a reasonable
doubt of guilt would be created’’). To be sure, the prosecutor’s greatest challenge at trial was to explain how
it was possible for two teenagers to have stabbed the
victim twenty-seven times in the confines of a narrow
hallway, severed his jugular vein, struck him over the
head several times, tracked blood all over the house,
and yet somehow managed not to leave any trace evidence in their getaway vehicle—which, as we previously discussed, did not show any signs of having
been cleaned when the police recovered it a few days
later—or elsewhere. To answer this question, the state
proffered two theories, one of which the respondent
now concedes was predicated on Lee’s incorrect testimony. If the jury had known that Lee’s testimony about
finding blood on the bathroom towel was incorrect,
that knowledge might well have caused it to question
the reliability of his other testimony. If that had
occurred, the state’s entire case against the petitioner
could very well have collapsed.18
18
We note that the habeas court, in reaching a different conclusion, reasoned that the incorrect testimony was immaterial because the prosecutor
could have explained the absence of forensic evidence by arguing that the
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In light of the foregoing, we conclude that the state’s
failure to correct Lee’s testimony that there was blood
on the bathroom towel deprived the petitioner of a fair
trial. Accordingly, the judgment of the habeas court
must be reversed insofar as it was predicated on that
court’s determination that the petitioner is not entitled
to a new trial because Lee’s incorrect testimony was
immaterial.
The judgment is reversed and the case is remanded
with direction to render judgment granting the habeas
petition and ordering a new trial.
In this opinion the other justices concurred.

SHAWN HENNING v. STATE OF CONNECTICUT
(SC 20139)
Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.*
Syllabus
The petitioner, who had been convicted of felony murder in connection
with the stabbing death of the victim, filed a petition for a new trial based
on a claim of newly discovered DNA and other evidence. Thereafter, the
petitioner’s case was consolidated with the petitioner’s closely related
habeas action. The habeas court denied the petition for a new trial,
and the petitioner appealed, claiming, inter alia, that the habeas court
petitioner had disposed of the evidence before his December 6, 1985 arrest
on burglary charges. As the petitioner observes, however, the prosecutor
did not make this argument at trial, and the respondent does not make it
on appeal. This is undoubtedly so because the trace evidence likely to have
been left by the perpetrators in the present case is not the kind of evidence
that could be readily identified, collected and disposed of by the perpetrators.
Moreover, testimony adduced by the state indicated that the petitioner made
no attempt to clean the Buick allegedly used in connection with the crime,
and no evidence was found in or near that vehicle, which was subjected to
a thorough examination by the investigating authorities.
* This case originally was scheduled to be argued before a panel of this
court consisting of Chief Justice Robinson and Justices Palmer, McDonald,
D’Auria, Mullins, Kahn and Ecker. Although Chief Justice Robinson was not
present when the case was argued before the court, he has read the briefs
and appendices, and listened to a recording of the oral argument prior to
participating in this decision.
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incorrectly determined that the newly discovered DNA evidence did not
warrant a new trial. Held that this court having determined in Henning
v. Commissioner of Correction (334 Conn. 1), which addressed the
petitioner’s appeal from the denial of his habeas petition, that the petitioner is entitled to a writ of habeas corpus granting him a new trial
insofar as the state deprived him of a fair trial by failing to correct
certain incorrect trial testimony, the petitioner’s appeal from the denial
of his petition for a new trial was rendered moot, and, accordingly, the
appeal was dismissed.
Argued October 12, 2018—officially released June 14, 2019**
Procedural History

Petition for a new trial after the petitioner’s conviction of felony murder, and for other relief, brought to
the Superior Court in the judicial district of Litchfield,
where the case was transferred to the judicial district
of Tolland and tried to the court, Sferrazza, J.; judgment
denying the petition, from which the petitioner, on the
granting of certification, appealed. Appeal dismissed.
W. James Cousins, with whom, on the brief, was
Craig A. Raabe, for the appellant (petitioner).
Jo Anne Sulik, supervisory assistant state’s attorney,
with whom, on the brief, was David S. Shepack, state’s
attorney, for the appellee (state).
Opinion

PALMER, J. In 1989, the petitioner, Shawn Henning,
was convicted of felony murder for the 1985 slaying of
Everett Carr during the course of an apparent burglary
of Carr’s New Milford home. The petitioner was sentenced to a term of imprisonment of fifty years, and,
following his appeal, this court upheld his conviction.
See State v. Henning, 220 Conn. 417, 431, 599 A.2d 1065
(1991). Thereafter, in 2015, the petitioner filed a petition
** June 14, 2019, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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for a new trial; see General Statutes § 52-270 (a);1 on
the basis of newly discovered DNA and other evidence.2
Subsequently, the trial court, Pickard, J., granted the
petitioner’s motion to transfer the case to the judicial
district of Tolland, where it was consolidated with his
previously filed petition for a writ of habeas corpus and
the closely related new trial and habeas petitions of
Ralph Birch, who, at a separate trial, was also convicted
of felony murder in connection with Carr’s death. The
habeas court, Sferrazza, J., rejected all of the claims
advanced in the four petitions, and the petitioner and
Birch filed separate appeals with the Appellate Court.
We thereafter transferred the appeals to this court pursuant to General Statutes § 51-199 (c) and Practice Book
§ 65-2.
On appeal from the denial of his petition for a new
trial, the petitioner claims that the habeas court incorrectly determined that the newly discovered DNA evidence does not warrant a new trial. The petitioner
further claims that, in determining whether he should
be awarded a new trial under § 52-270 (a), he is entitled
to consideration of the original trial evidence together
with all exculpatory evidence, including evidence that
would not otherwise provide a basis for a petition for a
new trial because it was not discovered by the petitioner
until after the three year limitation period for filing such
1
General Statutes § 52-270 (a) provides in relevant part: ‘‘The Superior
Court may grant a new trial of any action that may come before it, for . . .
the discovery of new evidence . . . .’’
2
In addition to the newly discovered DNA evidence, the petitioner relied
on the following evidence in support of a new trial: (1) his discovery that
the police recovered $1000 in cash at the crime scene, thereby refuting the
state’s theory at the petitioner’s criminal trial that Carr was murdered during
the commission of a botched burglary; (2) Timothy Saathoff’s recantation
of his criminal trial testimony that the petitioner confessed to being present
at the victim’s home on the night of the murder; and (3) the testimony of John
Andrews, the former boyfriend of the victim’s daughter, Diana Columbo,
that Columbo had confessed to him that she was the person responsible
for the victim’s murder.
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a petition had expired. See General Statutes § 52-582
(a) (‘‘[n]o petition for a new trial in any civil or criminal
proceeding shall be brought but within three years next
after the rendition of the judgment or decree complained of, except that a petition for a new trial in a
criminal proceeding based on DNA . . . evidence or
other newly discovered [forensic] evidence . . . that
was not discoverable or available at the time of the
original trial or at the time of any previous petition
under this section, may be brought at any time after
the discovery or availability of such new evidence’’).
In support of this contention, the petitioner claims that
the three year limitation period of § 52-582 (a) simply
does not apply to a petition, like the present one, in
which there is newly discovered DNA evidence
because, the petitioner argues, the three year limitation
period having been deemed inapplicable to newly discovered DNA evidence, that limitation period is also
inapplicable to all other evidence that was not available
at the time of trial.
In a separate opinion issued today, we have concluded, contrary to the determination of the habeas
court, that the petitioner is entitled to a writ of habeas
corpus granting him a new trial because the state
deprived him of a fair trial in violation of Brady v.
Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d
215 (1963), and its progeny by failing to correct certain
incorrect trial testimony of the then director of the state
police forensic laboratory, Henry C. Lee. See Henning
v. Commissioner of Correction, 334 Conn. 1, 33,
A.3d
(2019). Because our decision in that case
awarding the petitioner a new trial renders moot the
petitioner’s appeal from the denial of his petition for a
new trial, we must dismiss the present appeal. See, e.g.,
State v. Boyle, 287 Conn. 478, 486–87, 949 A.2d 460
(2008) (appeal is moot, and therefore must be dismissed, when, because of events occurring during pen-
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dency of appeal, appellate court cannot afford any
practical relief to appellant).
The appeal is dismissed.
In this opinion the other justices concurred.

RALPH BIRCH v. COMMISSIONER OF CORRECTION
(SC 20136)
Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.
Syllabus
The petitioner, who had been convicted of felony murder in connection
with the stabbing death of the victim inside the victim’s home during
what appeared to be a botched burglary, sought a writ of habeas corpus,
claiming, inter alia, that the state deprived him of his due process right
to a fair trial insofar as it failed to correct the trial testimony of L, a former
director of the state police forensic laboratory, that a red substance on
a towel found in the victim’s home after the murder tested positive for
blood when no such test had been conducted and when subsequent
testing conducted in connection with the present habeas action revealed
that the red substance was not in fact blood. The habeas court rendered
judgment denying the habeas petition. With respect to the petitioner’s
due process claim, the court concluded that, because L mistakenly but
honestly believed that the towel tested positive for blood and, thus,
did not give perjured testimony, the burden was on the petitioner to
demonstrate that there was a reasonable probability of a different verdict
if the correct evidence had been disclosed. Applying this standard, the
habeas court determined that L’s testimony was immaterial because,
among other things, the state’s criminal case against the petitioner did
not rely on forensic evidence but, rather, on the testimony of numerous
lay witnesses. On the granting of certification, the petitioner appealed,
claiming that the habeas court applied the incorrect standard for
determining whether the petitioner was entitled to a new trial and that,
upon application of the correct standard, which required the respondent,
the Commissioner of Correction, to establish beyond a reasonable doubt
that L’s incorrect testimony was immaterial, he was entitled to a new
trial. Held that, on the basis of this court’s analysis in the companion
case of State v. Henning (334 Conn. 1), this court concluded that the
state’s failure to correct L’s incorrect testimony that there was blood
on the bathroom towel deprived the petitioner of a fair trial, and the
habeas court’s judgment was reversed, as it was predicated on a determination that the petitioner was not entitled to a new trial because L’s
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incorrect testimony was immaterial: the habeas court incorrectly concluded that the respondent was not required to establish beyond a
reasonable doubt that the state’s failure to correct L’s incorrect testimony was immaterial, as controlling case law made it clear that such
a standard applies whenever the state fails to correct testimony that it
knew or, as in the present case, should have known to be false; moreover,
L, as the representative of the state police forensic laboratory, should
have known that the towel had not been tested for blood, as he had an
affirmative obligation to review any relevant test reports before testifying
so as to reasonably ensure that his testimony would accurately reflect
the findings of those tests, and L’s incorrect testimony must be imputed
to the prosecutor who, irrespective of whether he elicited that testimony
in good faith, is deemed to be aware of any and all material evidence
in the possession of any investigating agency, including the state police
forensic laboratory; furthermore, the respondent did not meet his burden
of establishing beyond a reasonable doubt that L’s incorrect testimony
was immaterial, as the state apparently offered L’s testimony concerning
the towel to demonstrate the petitioner’s efforts to conceal evidence of
the murder before he left the victim’s home, the jury reasonably could
have relied on the state’s theory regarding the petitioner’s use of the
towel to conceal evidence, the state’s case against the petitioner was
not so strong as to take it out of the purview of cases in which, as a
result of the state’s use of testimony that it knew or should have known
was false, reversal is virtually automatic, and the state’s failure to correct
L’s testimony was material because it deprived the petitioner of the
opportunity to impeach certain other testimony by L regarding how it
was possible that the petitioner and his alleged accomplice, H, stabbed
the victim twenty-seven times in a narrow space and tracked blood all
over the victim’s home but somehow managed not to leave any trace
of blood in their getaway vehicle, which showed no signs of having
been cleaned when the police recovered it a few days after the murder.
Argued October 11, 2018—officially released June 14, 2019*
Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland and
tried to the court, Sferrazza, J.; judgment denying the
petition, from which the petitioner, on the granting of
certification, appealed. Reversed; judgment directed.
Andrew P. O’Shea, for the appellant (petitioner).
* June 14, 2019, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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Michael J. Proto, assistant state’s attorney, with
whom were Jo Ann Sulik, supervisory assistant state’s
attorney, and, on the brief, David S. Shepack, state’s
attorney, for the appellee (respondent).
Opinion

PALMER, J. In the early morning hours of December
2, 1985, sixty-five year old Everett Carr was brutally
murdered in his New Milford residence. Subsequently,
the petitioner, Ralph Birch, and a second man, Shawn
Henning, were arrested and charged with Carr’s murder, which the police theorized was committed during
the course of a burglary of Carr’s home by the two men.
After a jury trial, the petitioner was convicted of felony
murder, and, following his appeal, this court upheld the
petitioner’s conviction.1 See State v. Birch, 219 Conn.
743, 751, 594 A.2d 972 (1991). Thereafter, the petitioner
filed two habeas petitions, the first of which was denied
by the habeas court, Zarella, J. Birch v. Warden, Docket
No. TSR-CV-92-1567-S, 1998 WL 376345, *11 (Conn.
Super. June 25, 1998). The second petition, which is
the subject of this appeal, alleged, among other things,
that the state deprived the petitioner of a fair trial in
violation of Brady v. Maryland, 373 U.S. 83, 87, 83 S.
Ct. 1194, 10 L. Ed. 2d 215 (1963), and its progeny, which
require the state to correct any testimony that it knows
or should know is materially false or misleading. More
specifically, the petitioner claims that his right to due
process was violated because the assistant state’s attorney (prosecutor) failed to correct certain testimony of
the then director of the state police forensic laboratory,
Henry C. Lee, concerning a red substance on a towel
found in the victim’s home that, according to Lee, had
tested positive for blood. In fact, no such test had been
1
Henning was tried separately and convicted of felony murder, as well.
This court also rejected Henning’s appeal. See State v. Henning, 220 Conn.
417, 431, 599 A.2d 1065 (1991).
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conducted, and, moreover, a test of the substance that
was performed for purposes of the present case proved
negative for blood. The habeas court, Sferrazza, J.,2
rejected all of the petitioner’s claims, including his claim
with respect to Lee’s testimony about the towel, and this
appeal followed.3 Because we agree with the petitioner
that, contrary to the conclusion of the habeas court, he
is entitled to a new trial due to the state’s failure to
alert the trial court and the petitioner that Lee’s testimony was incorrect,4 we reverse the judgment of the
habeas court.5
2

Unless otherwise noted, all references hereinafter to the habeas court
are to Sferrazza, J., and all references to the habeas petition are to the
petition in the present case.
3
As we explain hereinafter in greater detail, Henning also sought posttrial
relief that, in many respects, mirrors the relief that the petitioner sought.
4
As we discuss more fully hereinafter, the respondent, the Commissioner
of Correction, concedes that the testimony of Lee at issue in this case was
false or misleading—terms commonly used in cases, like the present one,
that involve due process claims predicated on the state’s improper use of
testimony in a criminal trial—in the sense that it was factually wrong or
incorrect. In its memorandum of decision, however, the habeas court found
that Lee’s testimony was mistaken and not intentionally false—a conclusion
that the petitioner has not challenged—and we have no reason to secondguess that determination. Nevertheless, for the reasons set forth hereinafter,
we conclude that, in the circumstances presented, the petitioner is entitled
to a new trial because, under Brady and its progeny, it makes no difference
whether Lee’s testimony was intentionally false or merely mistaken. In either
case, if, as we conclude, the state knew or should have known that Lee’s
testimony was incorrect, the petitioner is entitled to a new trial unless the
respondent can demonstrate that the incorrect testimony was harmless
beyond a reasonable doubt, a burden that the respondent cannot meet.
Finally, although Lee’s testimony was false or misleading insofar as it was
contrary to the facts, we characterize it as incorrect rather than false or
misleading because the latter terms might be understood as connoting a
dishonest or untruthful intent, an implication that would be incompatible
with the habeas court’s determination.
5
The petitioner also filed a petition for a new trial pursuant to General
Statutes § 52-270 (a) on the basis of newly discovered evidence. Prior to
trial, the habeas court consolidated that petition with the present habeas
petition and with the closely related habeas and new trial petitions of Henning. The habeas court rejected all of the claims in the four petitions, and
the petitioner and Henning separately appealed to the Appellate Court from
the judgments denying their habeas and new trial petitions. We thereafter
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The following facts and procedural history are set
forth in the companion case of Henning v. Commissioner of Correction, 334 Conn. 1,
A.3d
(2019).
‘‘On November 29, 1985, the then [eighteen] year old
petitioner, together with his [seventeen] year old friend,
[Henning], and [Henning’s] eighteen year old girlfriend,
Tina Yablonski, stole a 1973 brown Buick Regal from
an automobile repair shop in the town of Brookfield.
Later that evening, the three teenagers drove the vehicle
to New Hampshire to visit [the petitioner’s] mother.
While there, the vehicle’s muffler was damaged and
subsequently removed, causing the vehicle to make a
loud noise when it was operated. When the trio returned
to Connecticut on December 1, 1985, they went directly
to the Danbury residence of Douglas Stanley, a local
transferred all four appeals to this court pursuant to General Statutes § 51199 (c) and Practice Book § 65-2. In a separate opinion also issued today,
we have dismissed as moot the petitioner’s appeal from the habeas court’s
denial of his petition for a new trial in view of our determination that the
petitioner must be afforded a new trial on the basis of the state’s failure to
correct Lee’s incorrect testimony. See Birch v. State, 334 Conn. 69, 72,
A.3d
(2019). We also have reversed the judgment of the habeas court
in Henning’s habeas case, as well; see Henning v. Commissioner of Correction, 334 Conn. 1, 33,
A.3d
(2019); see also Henning v. State, 334
Conn. 33, 36,
A.3d
(2019) (dismissing as moot Henning’s appeal
from denial of petition for new trial), a decision that, like our decision in
the present case, is predicated on the state’s use of Lee’s incorrect testimony.
We note, moreover, that, at various points throughout this opinion, we
briefly discuss a number of the other claims raised by the petitioner in his
habeas petition and in his petition for a new trial. We do not decide the
merits of any of those claims, however, because of our conclusion that the
petitioner is entitled to a new trial due to Lee’s incorrect testimony. Insofar
as we do discuss them, we do so only to place the present claim in the
broader context of the several significant issues that the petitioner also
raises as a basis for his entitlement to a new trial. Finally, many of the facts
and much of the substantive analysis in this case is taken directly from our
decision in Henning v. Commissioner of Correction, supra, 334 Conn. 1,
because that opinion addresses the identical claim concerning the state’s
failure to correct Lee’s incorrect testimony. To the extent that the evidence
adduced at the petitioner’s underlying criminal trial or in connection with
the present habeas case differs in any relevant respect from that presented
at Henning’s criminal or habeas trial, all such differences are duly noted.
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drug dealer, where they freebased cocaine. In addition
to selling the teenagers drugs, Stanley also acted as a
‘fence’6 for property they periodically stole from local
businesses and homes. After leaving the Stanley residence, the petitioner and [Henning] dropped Yablonski
off at her parents’ home in the town of New Milford,
arriving there at approximately 11:55 p.m.
‘‘At that time, the victim was living at the home of
his daughter, Diana Columbo, in New Milford, approximately two miles from the Yablonski residence. Sometime between 9 and 9:30 p.m. on December 1, 1985,
Columbo left the house to visit a friend. When she
returned home the next morning, reportedly between
4 and 4:30 a.m., she found the victim’s lifeless body in
a narrow hallway adjacent to the kitchen, which led to
the victim’s first floor bedroom. The victim, clad only
in an undershirt and underwear, was lying in a pool of
blood. Blood spatter and smears covered the walls
around him, almost to the ceiling. An autopsy later
revealed that the victim had sustained approximately
twenty-seven stab wounds, a severed jugular vein, and
blunt force trauma to the head. Investigators theorized
that the victim had confronted his assailants in the
hallway and fought for his life. The associate medical
examiner could not determine the exact time of death,
only that the victim died within twenty-four hours of
his body being examined by the medical examiner and
two and one-half to three hours of his last meal.
‘‘The assailants left two distinct sets of bloody footprints near the victim’s body and in other locations
throughout the house. Beneath the victim’s body, the
police found what they believed to be a piece of the
murder weapon—a small metal collar that separates a
knife blade from the handle. The police also discovered
6
‘‘A ‘fence’ is a person who receives and sells stolen goods.’’ Henning v.
Commissioner of Correction, supra, 334 Conn. 5 n.5.
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blood on a dresser drawer in the victim’s bedroom.
Inside the drawer were a pair of bloody socks and a
blood stained cigar box, indicating that the assailants
had rummaged through the house after the murder. A
videocassette recorder, jewelry, several rolls of quarters, and some clothing were reported missing.’’ (Footnote in original.) Id., 5–6.
On the night of the murder, three of the victim’s neighbors heard what they believed to be a vehicle with a
defective muffler in the vicinity of the victim’s residence. One of the neighbors, Gary Smith, heard it sometime between 10 p.m. and midnight, although he thought
it was ‘‘[p]robably closer to midnight.’’ Smith, who
reported that the noise was unusual enough that he
stopped what he was doing to look out the window,
observed the vehicle just as it was passing his house
and noticed that its taillights ‘‘were fairly wide set’’ and
‘‘round in appearance.’’ Smith was shown a photograph
of the stolen Buick at the petitioner’s criminal trial
and testified that he was positive that its taillights were
not the taillights he observed on the night of the murder. Smith further testified that he informed the police
in the days following the murder that he had seen the
taillights of the vehicle but that the officers never
returned to show him a photograph of the stolen Buick’s
taillights for comparison. Upon cross-examination by
the prosecutor, Smith acknowledged that the vehicle
he saw was ‘‘not the noisiest’’ he had ever heard and
that it was ‘‘probably fair to say it was not terribly
noisy . . . .’’
The evidence also established that, sometime
between 12:10 and 12:30 a.m., two other neighbors,
Alice Kennel and Brian Church, also heard a loud vehicle near the victim’s residence. Kennel heard the vehicle, which she described as ‘‘very noisy,’’ stop at the
lot beside her house for approximately twenty minutes
and then drive away. Church similarly reported hearing
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the vehicle stop for twenty to thirty minutes and then
drive away. Neither Kennel nor Church actually
observed the vehicle or heard its doors open or shut.
Nor could either witness place the vehicle or its occupants at the victim’s residence.
Because the police suspected that the victim had
interrupted a burglary, they began their investigation
by identifying known burglars in the area. One of the
individuals they interviewed, Peter Barrett, gave them
the names of the petitioner, Henning, Yablonski, and
Stanley. On December 5, 1985, the petitioner went voluntarily to the police station to be interviewed about
the murder. By then, the petitioner had heard about the
murder from Stanley, among others, whom the police
had already interviewed. According to Yablonski, who
testified for the state at the petitioner’s criminal trial,
she, the petitioner, and Henning discussed the murder
with several other people at Stanley’s house on the
afternoon of December 2, 1985. Yablonski further testified that, before speaking to the police, she, the petitioner, and Henning agreed to ‘‘get [their] stories
straight’’ to prevent the police from learning about the
stolen Buick and a number of recent burglaries that the
teens had committed in the area. In furtherance of that
plan, the three agreed to tell the police that they had
hitchhiked to and from New Hampshire on the evening
of November 29, 1985, and that they had hitchhiked
home from the city of Danbury on the night of the
murder, leaving there at approximately 2 a.m. and arriving in New Milford several hours later. In fact, however,
they actually left Danbury at around 11:20 p.m.7
When the petitioner arrived at the police station on
December 5, 1985, the officers did not question him
7

We note that, at Henning’s criminal trial, Yablonski testified that she,
Henning and the petitioner agreed to tell the police that they had left Danbury
at 12:30 or 1 a.m., not at 2 a.m., as she testified at the petitioner’s trial.
Henning v. Commissioner of Correction, supra, 334 Conn. 8.
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about the victim’s murder but, instead, asked him if he
knew anything about a stolen Buick Regal. After initially denying that he did, the petitioner confessed to
having stolen the Buick, explaining that he did so
because he needed somewhere to live. That afternoon,
he and Henning took the officers to a wooded area near
a reservoir in New Milford where the vehicle had been
hidden. The petitioner and Henning also confessed to
having used the vehicle in the commission of several
burglaries, for which the two men were placed under
arrest.
As we explained in Henning v. Commissioner of
Correction, supra, 334 Conn. 1, ‘‘[w]hen the police
recovered the Buick, it was evident that it had not
been cleaned. According to several police reports and
photographic exhibits, the vehicle was covered in dirt
and filled with sand, sneakers, toiletries, food, blankets,
pillows, various items of clothing, and what the police
believed to be stolen electronics. Despite a thorough
examination of the vehicle and the surrounding area,
which involved draining two reservoirs and the use of
specially trained dogs, the police found no evidence
linking the petitioner or [Henning] to the murder. A
search of the victim’s neighborhood, including the surrounding roadways and fields adjacent to those roadways, also produced no incriminating evidence.’’ Id., 9.
On December 9, 1985, Sergeant John Mucherino and
Detective Scott O’Mara, both of the Connecticut state
police, interviewed the petitioner at the Litchfield Correctional Center. During that interview, the petitioner
again denied any involvement in the victim’s murder.
At the petitioner’s criminal trial, Mucherino testified
that, when he showed the petitioner a photograph of
the victim’s deceased body in a pool of blood, the peti-
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tioner’s ‘‘whole body spasmed, and he literally almost
fell out of [his] chair.’’ Afterward, according to both
Mucherino and O’Mara, the petitioner stared at the photograph for a short time and then, pointing to an area
not shown in the photograph, but in the direction where
the bathroom would have been, said either, ‘‘is that the
bathroom there,’’ or ‘‘[t]hat is the bathroom there,’’8
even though the location of the bathroom, though correctly identified by the petitioner, was not apparent
from the photograph. According to Mucherino, when
the officers attempted to question the petitioner regarding his apparent knowledge about the interior of the
victim’s home, the petitioner threatened to punch Mucherino, and the interview was terminated. Mucherino
also testified that, at the time of the interview, he considered the petitioner’s statement about the bathroom not
only ‘‘highly incriminating’’ but ‘‘devastating’’ evidence
of the petitioner’s guilt.
Immediately following the interview, O’Mara wrote,
reviewed, and signed a police report about the interview, relying in part on contemporaneous notes that
he had taken at the time. Mucherino also reviewed and
signed the report. The report does not state that the
petitioner said either, ‘‘is that the bathroom there’’ or
‘‘[t]hat is the bathroom there,’’ or otherwise indicate
any familiarity with the victim’s home. Nor does it state
that the petitioner pointed at the photograph in the
direction of the bathroom. Instead, the original report
reflects that the petitioner asked the officers if the victim was lying in a bathroom.
On September 10, 1986, Detective Andrew Ocif, who
by then had replaced Mucherino as the Connecticut
8
O’Mara and Mucherino provided somewhat conflicting testimony about
what the petitioner said when he was shown the crime scene photograph
of the victim’s body. O’Mara testified that, pointing in the direction of where
the bathroom would be, the petitioner asked, ‘‘is that the bathroom there?’’
Mucherino testified that the petitioner stated, ‘‘[t]hat is the bathroom there.’’
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state police officer assigned to the investigation,
arrested the petitioner on an unrelated larceny charge
and transported him to state police barracks for processing. While at the barracks, Ocif spoke with Mucherino about his December 9, 1985 interview of the petitioner. At the petitioner’s criminal trial, Ocif testified
that, while speaking to Mucherino at the barracks,
Mucherino informed Ocif that, during that December
9, 1985 interview, the petitioner had pointed to the crime
scene photograph of the victim and said, ‘‘there was a
bathroom there.’’ After advising Mucherino that
O’Mara’s written report did not contain this information, Ocif requested that Mucherino ask O’Mara to file
a new report that did include that statement by the
petitioner. According to O’Mara, Ocif ‘‘badgered [him]
for a better part of a year to get the [new] report in.’’
On May 5, 1987, O’Mara finally provided the requested
addendum to the original report.
In the fall of 1987, the petitioner was incarcerated at
the John R. Manson Youth Institution (Manson Youth
Institution) in the town of Cheshire. There, while working in the laundry room, he met an eighteen year old
fellow inmate, Robert Perugini. On December 7, 1987,
Ocif visited Perugini and informed him that he was
investigating a murder that he knew the petitioner had
committed. Perugini, who was then serving a seventeen
year sentence for conspiracy to commit murder, kidnapping in the first degree and robbery in the first degree,
agreed to provide incriminating information about the
petitioner, but only if ‘‘there was something in it for
[him] . . . .’’ Thereafter, the state entered into an
agreement with Perugini pursuant to which it agreed
to notify the Board of Pardons about Perugini’s cooperation. Perugini then told Ocif that, in the summer of
1987, the petitioner had told him that he was worried
that his release from the Manson Youth Institution
would get ‘‘held up because of a murder investigation.’’
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According to Perugini, the petitioner also told him that
he and Henning had killed an old man with a knife
while robbing a house in New Milford.9
While incarcerated at the Manson Youth Institution,
the petitioner also befriended fellow inmate Todd Cocchia. After their release from custody in 1988, the petitioner and Cocchia lived together in Danbury for
approximately two months before moving together to
Norfolk, Virginia. On June 22, 1988, Cocchia was
arrested and subsequently detained in a Norfolk jail.
On July 12, 1988, Ocif visited Cocchia in Virginia where
Cocchia was being held, and Cocchia agreed to provide
incriminating information about the petitioner. In
exchange, the state of Connecticut entered into an
agreement with Cocchia pursuant to which it agreed,
first, not to seek any prison time for Cocchia’s probation
violation and, second, to notify the Office of the State’s
Attorney for the judicial district of Danbury, where Cocchia had a pending criminal matter, of his cooperation
in the petitioner’s case. Additionally, because of his
cooperation with Connecticut authorities, prosecutors
9
We note that, in his habeas petition, the petitioner alleged that trial
counsel in his criminal case, Alfred B. Mencuccini, had rendered ineffective
assistance by failing to adequately impeach Perugini at trial. In support of
this contention, the petitioner claimed that competent counsel would have
interviewed Perugini’s known associates, including Stephen Alan McDonald
and Daniel Edwards, and learned that Perugini had provided false testimony
against the petitioner in exchange for the state’s promise that he not be
transferred to a prison for adult offenders. In support of this contention,
McDonald testified at the petitioner’s habeas trial that, when he was incarcerated with Perugini at the Manson Youth Institution, he asked Perugini why
he had lied to the police about the petitioner’s having confessed to him.
Perugini, who was about to be transferred from that institution because he
was turning nineteen, responded, ‘‘he did what he had to do because he
didn’t want to go to [the] Somers [prison].’’ Similarly, Edwards, who was
Perugini’s best friend at the time, testified that, in early 1989, he received
a letter from Perugini in which Perugini stated that he had arranged a deal
with the state whereby he would testify against the petitioner, albeit falsely,
in exchange for a reduced sentence. According to Edwards, Perugini ‘‘feared
Somers’’ because of its reputation for sexual violence against inmates.
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in Virginia agreed that Cocchia would receive a sentence of time served on the charges that were pending
against him there.
In 1989, the petitioner was arrested for the victim’s
murder, and a jury trial subsequently ensued. At that
trial, Cocchia testified that the petitioner had told him
while they were en route to Virginia that he needed to
leave Connecticut because he had killed a man during
a burglary.10 On cross-examination, however, Cocchia
acknowledged that, when he was first interviewed by
Ocif, Cocchia answered incorrectly, or could not
answer at all, as to whether the petitioner had committed the murder alone or with an accomplice, whether
the crime occurred at night or in the daytime, and as
to the name of the town where the crime was committed. In accordance with his agreement with the state,
Perugini also testified that the petitioner had confessed
to him.
Because there was no forensic evidence connecting
the petitioner to the crime, the state’s case against him
was based almost entirely on Cocchia’s and Perugini’s
testimony, the testimony of Kennel and Church, both
of whom heard a noisy vehicle on the night of the murder, the fact that the petitioner was driving such a vehicle that evening, and Yablonski’s testimony, which the
state relied on to demonstrate consciousness of guilt
predicated on the theory that the petitioner had lied to
the police about the time he returned to New Milford
in an effort to conceal his involvement in the murder.
The state also adduced testimony from Lee, then the
director of the state forensic laboratory, to explain how
10

Cocchia recanted his testimony at the petitioner’s habeas trial, stating
that, in fact, the petitioner had never told him that he was in any way
involved in the victim’s murder. Cocchia further testified that, when Ocif
came to visit him in Virginia in 1988, he left ‘‘the [police] file right there in
front [of him], opened,’’ and that everything he subsequently told the police
about the murder he learned from ‘‘[r]eading [the open police file] . . .
[and] listening to what they [the police] were saying [about it].’’
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it was possible that the petitioner and Henning could
have stabbed the victim so many times without getting
any blood on their clothing and without transferring
any blood to the Buick. Lee explained that, although
the victim fought with his assailants, all of the blood
spatter in the hallway was uninterrupted, meaning that
no individual or object was between the victim and the
walls or floor to interrupt the blood spatter. According
to Lee, this could explain why the assailants were not
covered in the victim’s blood.
During his testimony, Lee relied on certain photographs of the crime scene. One such photograph was
of two towels hanging next to the sink in an upstairs
bathroom. Although the towels had not been tested
for the presence of blood—a fact that the state now
concedes—Lee testified that they had, in fact, been so
tested, stating that a ‘‘[s]mear of blood was found on
[one of] the towel[s]’’ and that this smear was ‘‘[a]nalyzed and shows’’ blood. When Lee stated that he could
not ‘‘recall if it was human blood or animal [blood],’’
the petitioner’s trial counsel, Alfred B. Mencuccini,
objected to the admission of the photograph, arguing
that the state had not established that the substance
on the towel was, in fact, blood. In response, the prosecutor argued that ‘‘[Lee could] testify as to what he did
with respect to that towel, what he observed, and what
he had done.’’ Thereafter, outside the presence of the
jury, the following exchange occurred between the
court and the prosecutor:
‘‘The Court: There is no evidence of this towel before
this time.
‘‘[The Prosecutor]: Somebody has to find it. I mean,
[Lee] is the person that noted it.
‘‘The Court: Are you prepared to admit it?
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‘‘[The Prosecutor]: I am prepared to—I do not intend
to use the towel, but just have [Lee] testify that he found
the towel and what he observed on it and its location.’’
Following this exchange, the court overruled the
objection of the petitioner’s counsel. Thereafter, in reference to the same photograph, Lee reiterated that it
‘‘depicts the portion of the [upstairs] bathroom—bathroom, two towels. This towel had a reddish smear, very
light smear. Subsequently, that smear was identified to
be blood.’’ At no time did the prosecutor correct Lee’s
testimony in this regard.
At the close of the state’s case, the petitioner moved
for a judgment of acquittal, which the trial court denied.
The petitioner then presented the testimony of Smith,
the victim’s neighbor who, in contrast to Church and
Kennel, saw the loud vehicle that he heard on the night
of the murder. When Smith was shown a photograph
of the rear taillights of the stolen Buick, he testified
unequivocally that they were not the taillights he had
observed on the night of the murder. Donna Dacey, a
New Milford emergency services dispatcher who was
on duty on December 2, 1985, also testified for the
petitioner. Dacey explained that she had received a call
at 4:49 or 4:50 a.m. from the victim’s daughter, Columbo,
who stated in a ‘‘[h]ighly excited’’ voice, ‘‘[o]h my God,
he has a knife.’’ Dacey testified that she had no idea
who Columbo was referring to at the time of the call.
In his closing argument, the prosecutor, relying on
Lee’s reconstruction of the crime, stated that the evidence demonstrated that ‘‘there were two perpetrators,
separate and distinct footwear, a struggle ensued, the
struggle started in the [downstairs] bathroom area, progressed down the hall, [the victim’s] head on at least
three occasions was struck against the molding, the
various doorjambs, blood was spilled, the man was
stabbed.’’ The prosecutor further asserted that the
bloody footwear impressions, blood stained bathroom
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towel, and blood in the victim’s bedroom indicated
that ‘‘the burglary continued after the bloodletting.’’
He maintained, moreover, that there was no forensic
evidence connecting the petitioner to the crime only
because, as Lee had explained, all of the blood spatter
was uninterrupted, indicating that the assailants would
not have been covered in it. Another reason why there
was no forensic evidence connecting the petitioner to
the crime, he argued, was because the petitioner had
cleaned up before leaving the scene. ‘‘There was testimony that there was blood by the bathroom sink
upstairs. There was testimony that . . . the [petitioner]
had access to clothing and footwear in that [dresser]
drawer.’’ The prosecutor further maintained that the
petitioner and Henning, ‘‘one, weren’t covered with
blood and, two, had the opportunity between [12] and
[2:30 a.m.] to change their clothes or dispose of their
clothes.’’
Finally, the prosecutor reminded the jury about the
petitioner’s admissions to Cocchia and Perugini, his
apparent familiarity with the interior of the victim’s
home, the loud vehicle that the victim’s neighbors heard
on the night of the murder, the fact that the petitioner
and Henning were driving such a vehicle that evening,
and Yablonski’s testimony that the petitioner and Henning had lied to the police about what time they left
Danbury that evening so as to place their arrival in New
Milford sometime after the murder was committed.
With respect to Smith, the neighbor who testified that
the loud vehicle he saw was not the stolen Buick Regal,
the prosecutor argued that the vehicle Smith saw could
not have been the one that Kennel and Church heard
because, whereas Kennel and Church described the
vehicle as being extremely noisy, Smith described it as
‘‘not being particularly loud’’ and making a sound like
‘‘thump, thump, as opposed to the sound [a car makes]
. . . with no muffler.’’
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In his closing argument to the jury, the petitioner’s
trial counsel argued that the petitioner was the victim
not only of shoddy police work but of police officers
who had predetermined his guilt. Specifically, counsel
asserted that, ‘‘once the police focused on [the petitioner], they developed [a] case of tunnel vision’’ so
extreme that they failed to take the most obvious investigative steps and ‘‘ignored every piece of evidence that
cast doubt [on the petitioner’s guilt] . . . .’’ That evidence, counsel argued, included the information provided by Smith, the only neighbor who had actually seen
the vehicle that the other neighbors had only heard.
It also included the bizarre behavior of Columbo, the
victim’s daughter, who had told the dispatcher when
she called to report her father’s murder that there was
a man in her home holding a knife. ‘‘That knife had to
be held by the person who [murdered the victim],’’
the petitioner’s counsel argued, ‘‘[b]ut the police did
nothing to clear up that question. Nothing at all.’’
The petitioner’s counsel also maintained that,
because there was no evidence linking the petitioner
to the crime, and because the evidence that did exist
pointed elsewhere, the police were compelled to create
evidence. They did this, he argued, first, by having
O’Mara amend the report of his December 9, 1985
interview with the petitioner to falsely reflect that the
petitioner was familiar with the interior of the victim’s
home and, second, by offering leniency to two jailhouse
informants wholly lacking in credibility. Counsel argued
that O’Mara’s explanation for why he had not included
the petitioner’s allegedly suspicious statement about
the bathroom in the original report—namely, because
he was ‘‘busy’’ and ‘‘had a number of distractions’’ on
the day of the interview—was ‘‘completely unworthy
of belief.’’ Counsel maintained that, if the petitioner
really had incriminated himself in the presence of two
such experienced investigators, ‘‘you know darn well
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it would have been in that [original] report.’’ Finally,
counsel reminded the jury of the complete lack of forensic evidence connecting the petitioner to the crime,
arguing that it was inconceivable that the petitioner and
Henning could have committed such a crime without
getting any blood on their clothing or transferring any
trace evidence to the Buick.
The jury deliberated for three days before reaching
a verdict. During those deliberations, the jury asked to
have the testimony of several witnesses read back11 and
to be reinstructed on the meaning of reasonable doubt.
The jury ultimately found the petitioner guilty of felony
murder, and the trial court rendered judgment in accordance with the verdict, sentencing the petitioner to
a term of imprisonment of fifty-five years. This court
subsequently affirmed the petitioner’s conviction on
appeal in State v. Birch, supra, 219 Conn. 751.
In 1997, the petitioner filed an amended petition for
a writ of habeas corpus, alleging that his trial counsel
had rendered ineffective assistance in numerous
respects. The habeas court rejected the petitioner’s
claims, and he appealed to the Appellate Court, which
affirmed the habeas court’s judgment. Birch v. Commissioner of Correction, 57 Conn. App. 383, 385, 749
A.2d 648, cert. denied, 253 Conn. 920, 755 A.2d 213
(2000).
In 2000 and 2001, respectively, the petitioner filed
two additional habeas petitions in which he alleged that
his first habeas counsel, Avery Chapman, had rendered
ineffective assistance by failing to adequately investigate and present his claims against his trial counsel,
including his claim that trial counsel had rendered ineffective assistance by failing (1) to consult and present
the testimony of a forensic footwear impression expert,
11
The jury asked to have the testimony of O’Mara, Mucherino, Yablonski,
Cocchia and Perugini read back.
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(2) to consult and present the testimony of a crime
scene reconstructionist, (3) to consult and present the
testimony of a forensic pathologist, (4) to investigate
and present a third-party culpability defense against
Columbo, 12 and (5) to investigate, cross-examine,
12
As we explained in Henning v. Commissioner of Correction, supra,
334 Conn. 1, in which we have addressed an identical claim involving the
same relevant facts, ‘‘at the habeas trial, the petitioner sought to demonstrate
that the crime scene had been staged to resemble a burglary and that his
trial counsel had rendered ineffective assistance in failing to raise a thirdparty culpability defense against Columbo and Richard Burkhart, Columbo’s
lover and employer at the time of the murder, and for whom the victim also
had worked and who allegedly owed the victim money. In support of this
contention, the petitioner adduced evidence that, when Columbo was initially interviewed by the police on the night of the murder, she claimed to
have been home all evening and to have heard the victim coughing, although
she did not check on him. She then told the police that she actually had
gone out that evening and returned home between 2:30 and 3 a.m. Later,
she told the police that she had lied in her earlier statements to prevent
Burkhart from finding out that she had been with another man that evening.
Columbo also told the police that she had left the house at around 9:30 p.m.
and returned sometime between 4 and 4:30 a.m. Police records indicate,
however, that Columbo did not call for help until 4:50 a.m. and that, when
she did, according to the emergency dispatcher, she screamed, ‘[o]h God,
he’s got a knife in his hand.’ There was also evidence that Columbo exhibited
highly unusual behavior immediately after the murder. For example, one of
the first responders, Anita Bagot, testified that Columbo barricaded herself
in the dining room shortly after the police arrived and, later, asked Bagot,
‘[w]hy would he do it . . . [w]hy would he do it,’ clearly suggesting that
she knew the identity of the assailant. The petitioner also presented evidence
at the habeas trial that there was animus between Burkhart and the victim,
despite Burkhart’s statement to the police that he and the victim ‘had an
excellent relationship’ and that he ‘loved’ the victim. One witness who had
worked for Burkhart, Cynthia M. Russo-Donaghy, testified that Burkhart
had a scratch on his face on the morning after the murder and that the
victim had told her that Burkhart was a ‘son of a bitch’ and that he ‘hate[d]’
him. The petitioner also established that the state police received an anonymous call on May 22, 1986, from an unknown male who said that Burkhart
had murdered the victim.
‘‘We note, finally, that the petitioner, in support of his petition for a new
trial, presented the deposition testimony of John Andrews, who stated that,
after the murder, he and Columbo became romantically involved and, for
a time, lived together. Andrews stated that, during an argument one night,
Columbo charged at him with a knife and told him that ‘she would kill [him]
like she killed her father.’ According to Andrews, late at night sometime
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impeach or otherwise challenge the testimony of Cocchia, Perugini, and Ocif. As we observed in the companion case of Henning v. Commissioner of Correction,
supra, 334 Conn. 1, ‘‘[t]he petitioner also claimed actual
innocence on the basis of, among other things, numerous DNA tests conducted over the last decade by the
Connecticut Forensic Science Laboratory, which had
excluded the petitioner, [Henning], and Yablonski as
the source of DNA recovered from the crime scene,
and had revealed the DNA of an unknown female on
four key pieces of evidence with which the assailants
were known or thought to have come in contact. 13
Finally, the petitioner alleged that the state had violated
his right to a fair trial by adducing Lee’s false testimony
that there was blood on the bathroom towel, testimony
that had permitted the prosecutor to argue that the
reason investigators failed to find forensic evidence on
the petitioner’s clothing or in the Buick was because
thereafter, while he was in the kitchen and Columbo was upstairs, he was
attacked and severely injured by an unknown assailant who beat him over
the head and repeatedly stabbed him. Andrews further explained that, during
the assault, he heard a male voice telling him to ‘leave and don’t come back.’
Following this incident, Andrews decided to move out and, while packing
his belongings, found a six to seven inch knife blade without a handle
protruding from a basement wall. Andrews never told anyone about Columbo’s threat or his discovery of the knife blade until years later, when he
was contacted by the Connecticut Innocence Project. In its memorandum
of decision, the habeas court observed that ‘Andrews [had] no obvious
reason to fabricate [his] recollections.’ ’’ Id., 16–17 n.11.
13
‘‘In this regard, Christine Mary Roy, a forensic science examiner with
the state’s Division of Scientific Services, testified at the petitioner’s habeas
trial that, in addition to the victim’s DNA, the DNA profile of an unknown
female was found on the bloody cigar box, the inside of the front waistband
of the victim’s underwear, the metal ring that was found under the victim
that was thought to be part of the murder weapon, and a floor board that
the police had removed, which contained two sets of bloody footprints.
Lucinda Lopes-Phelan, another forensic science examiner with the Division
of Scientific Services, testified that she had tested the victim’s underwear
on the theory that one of the assailants may have grabbed him there during
the struggle that led to the victim’s murder.’’ Henning v. Commissioner of
Correction, supra, 334 Conn. 18 n.13.
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the petitioner had cleaned himself up before leaving
the victim’s home.
‘‘A consolidated trial on the petitioner’s . . . habeas
petition[s], his petition for a new trial, and the closely
related habeas and new trial petitions of [Henning];
see footnote [5] of this opinion; was conducted over a
period of several weeks in November and December,
2015, during which the petitioner and [Henning] called
a number of expert and lay witnesses whose testimony
cast serious doubt on the state’s theory of the case.14
14
‘‘For example, in support of his claim that trial counsel was ineffective
insofar as counsel failed to consult a forensic footwear impression expert,
the petitioner presented the testimony of William Bodziak, a former agent
with the Federal Bureau of Investigation (FBI) and a prominent footwear
impression expert. Bodziak testified that, using techniques available at the
time of the petitioner’s criminal trial, he was able to determine that one of
the two sets of bloody footprints from the crime scene could not possibly
have been left by either the petitioner or [Henning] because it was made
by a size 9 or smaller shoe, perhaps even as small as a size 7 and 1/2, and
the petitioner and [Henning] wore shoes sized . . . 10 and 1/2 to 11 [and
11 and 1/2], respectively. According to Bodziak, the size difference between
the bloody footprints and the petitioner’s and [Henning’s] shoes at the time
of the murder was ‘enormous . . . .’ With respect to Bodziak’s expertise,
the habeas court made the following findings: ‘Obviously, expert footwear
analysts were available at the time of the petitioner’s [criminal] trial in 1989.
From 1973 to 1997 . . . Bodziak was a special agent for the FBI who specialized [in], among other [things] . . . footwear imprint analysis. He testified
at the [petitioner’s] habeas trial, and he is a well trained, extensively experienced, and highly qualified expert in this field of criminology. He has testified
in nearly every state and federal trial court in the United States, including
at the trials of [Orenthal James] Simpson and [Timothy McVeigh] the Oklahoma City bomber.’ ’’ Henning v. Commissioner of Correction, supra, 334
Conn. 19 n.14.
We note that, despite Bodziak’s highly exculpatory testimony that neither
the petitioner nor Henning was the source of one of the two footwear
impressions that the state argued was left by one of the assailants, the habeas
court rejected the petitioner’s claim that his trial counsel was constitutionally
ineffective for failing to consult a footwear expert. In doing so, the habeas
court credited the state’s contention that the petitioner’s trial counsel reasonably ‘‘feared that, if he hired [a footwear impression expert], he had little
to gain and everything to lose if that independent examination revealed that
the bloody imprints came from a boot [that] fell within the size range that
encompassed the petitioner’s size’’ because, the habeas court explained, the
relevant rule of practice at that time, Practice Book (1978–97) § 769 (2),
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In support of the petitioner’s claim that the prosecutor’s
failure to correct Lee’s incorrect testimony entitled the
petitioner to a new trial, he argued that, under a line
of cases following the United States Supreme Court’s
seminal opinion in Brady v. Maryland, supra, 373 U.S.
83, including United States v. Bagley, 473 U.S. 667,
679 and n.9, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985)
(opinion announcing judgment) (conviction obtained
with state’s knowing use of perjured testimony must
be set aside unless state can establish testimony was
harmless beyond reasonable doubt), State v. Ouellette,
295 Conn. 173, 186, 989 A.2d 1048 (2010) (prosecutor
who knows that testimony of witness is false or substantially misleading must correct that testimony regardless
of lack of intent to lie on part of witness), and State v.
Cohane, 193 Conn. 474, 498, 479 A.2d 763 (prosecutor
has responsibility to correct false testimony when prosecutor knew or should have known that testimony was
false), cert. denied, 469 U.S. 990, 105 S. Ct. 397, 83 L.
Ed. 2d 331 (1984), the respondent, the Commissioner
of Correction, was required to establish that Lee’s concededly incorrect testimony was immaterial beyond a
reasonable doubt, a standard that, the petitioner further
claimed, the respondent could not meet.
‘‘allowed the prosecutor to require a criminal defendant to disclose the
existence of and permit inspection of any document within the control of
the defense [that] is a report or statement as to a physical . . . [examination]
or scientific test or experiment made in connection with the particular case
prepared by, and relating to the anticipated testimony of, a person whom the
defendant intends to call as a witness.’’ (Internal quotation marks omitted.)
Clearly, however, any concern that the petitioner’s trial counsel might have
had about consulting an expert was unfounded because § 769 (2), by its
plain and unambiguous terms, required a defendant to turn over any such
report or statement only if that defendant intended to call the expert as a
witness. Thus, if counsel had retained an expert whose opinion would not
have been helpful to the petitioner, counsel would have had no reason to
call that expert as a witness or even to have had the expert produce a
statement or report documenting his or her opinion. The habeas court
was incorrect, therefore, in concluding that the petitioner’s trial counsel
reasonably decided not to consult a footwear impression expert because
of the then applicable reciprocal discovery provisions of the rules of practice.
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‘‘Following the trial, the habeas court issued a memorandum of decision in which it denied or dismissed all of
the petitioner’s claims. With respect to the petitioner’s
claim that the state had deprived him of a fair trial by
failing to correct Lee’s concededly incorrect testimony,15 the court concluded, contrary to the contention
of the petitioner, that the respondent was not required
to demonstrate the immateriality, that is, the harmlessness, of that testimony beyond a reasonable doubt.
The habeas court concluded, rather, that that heavy
burden applies only when the state fails to correct perjured testimony, and it appeared clear to the habeas
court that, in the absence of any contrary evidence,
‘Lee mistakenly, but honestly, believed he tested [the
bathroom towel] rather than contrived a false story
about having done so.’ In other words, as the habeas
court explained, although Lee had testified incorrectly,
he was ‘not lying under oath.’ The habeas court then
concluded that the applicable standard was ‘the classic
test’ for determining whether the petitioner was entitled
to a new trial as a consequence of the state’s Brady
violation, a standard that, as the habeas court further
explained, is satisfied ‘only if [the petitioner can demonstrate that] there would be a reasonable probability of
a different result if the [correct] evidence had been
disclosed. . . . A reasonable probability . . . is one
[that] undermines confidence in the outcome of the
trial . . . .’ ’’ (Footnote added; footnotes in original;
footnote omitted.) Henning v. Commissioner of Correction, supra, 334 Conn. 18–22.
15

‘‘In regard to that testimony, the habeas court found in relevant part:
‘As to . . . Lee’s testimony, he erroneously testified that he tested a reddish
substance on a towel seized from an upstairs bathroom, which test indicated
a positive result for blood. That stain was never tested by . . . Lee or
anyone at the crime laboratory before the petitioner’s criminal trial. In
conjunction with the present habeas action, the towel was tested, and the
reddish smear proved negative for blood.’ The respondent, the Commissioner
of Correction, has never contested the results of that test.’’ Henning v.
Commissioner of Correction, supra, 334 Conn. 21 n.16.
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‘‘Applying this standard, which is considerably less
favorable to the petitioner than the standard that the
petitioner himself had advanced, the habeas court concluded that Lee’s incorrect testimony was immaterial
because the state’s case against the petitioner did not
in any way rely on forensic evidence. Specifically, the
court explained: ‘Because no forensic nexus was produced, the state’s case against [the petitioner] hinged
on the credibility of . . . [numerous] lay witnesses
rather than on . . . Lee’s [testimony]. The impact of
the victim’s neighbors’ testimony about being disturbed
by a very loud vehicle and the false time line fabricated
by [the petitioner] and [Henning] was far more incriminating and [was] in no way diminished by . . . Lee’s
error as to whether a reddish smear on a towel . . .
was or was not tested for blood.’ The court further
reasoned that Lee’s incorrect testimony also was immaterial because the prosecutor could have explained the
absence of any forensic evidence simply by arguing
that the petitioner and [Henning] had disposed of their
bloody clothing and shoes sometime after leaving the
victim’s home and prior to their arrest.
‘‘On appeal, the petitioner claims that the legal standard for materiality that the habeas court applied, that
is, that the petitioner was required to demonstrate that
the false testimony at issue undermines confidence in
the verdict, was incorrect, and that the proper standard
required the respondent to establish beyond a reasonable doubt that the testimony was immaterial. The petitioner further contends that, upon application of the
proper standard, it is apparent that Lee’s incorrect testimony was material and, therefore, that the prosecutor’s
failure to correct that testimony dictated that the petitioner be awarded a new trial because the state’s case
was weak and Lee’s testimony offered jurors an explanation as to why no incriminating blood evidence was
found despite the victim’s massive blood loss and the
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fact that the victim was killed at such close range. The
respondent, for his part, maintains that (1) the habeas
court properly applied the less stringent materiality
standard of Brady, (2) Lee’s incorrect testimony was
not adduced for the purpose of providing an explanation
for why no blood evidence was found linking the petitioner to the victim’s murder, and the prosecutor did
not rely on that testimony to that end, (3) the state’s
case was so strong that there is no reasonable probability that the jury verdict would have been any different
without it, and (4) even if we were to apply the
demanding materiality standard pursuant to which the
respondent must establish beyond a reasonable doubt
that Lee’s incorrect testimony had no bearing on the
verdict, the state’s evidence was so strong that that
more exacting standard has been met.’’ Id., 22–23.
In Henning, we rejected the respondent’s contention
that the habeas court properly applied Brady’s less
stringent materiality standard in determining whether
Henning was prejudiced by the state’s failure to correct
Lee’s testimony. See id., 23. Our analysis in Henning
is fully applicable to the present case: ‘‘When . . . a
prosecutor obtains a conviction with evidence that he
or she knows or should know to be false, the materiality
standard is significantly more favorable to the defendant. [A] conviction obtained by the knowing use of
perjured testimony is fundamentally unfair . . . and
must be set aside if there is any reasonable likelihood
that the false testimony could have affected the judgment of the jury. United States v. Agurs, 427 U.S. 97,
103, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976) . . . . This
standard . . . applies whether the state solicited the
false testimony or allowed it to go uncorrected . . .
and is not substantively different from the test that
permits the state to avoid having a conviction set aside,
notwithstanding a violation of constitutional magnitude, upon a showing that the violation was harmless
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beyond a reasonable doubt.’’ (Internal quotation marks
omitted.) Henning v. Commissioner of Correction,
supra, 334 Conn. 24–25.
Accordingly, ‘‘it is readily apparent that the habeas
court incorrectly concluded that the respondent was
not required to establish beyond a reasonable doubt
that the prosecutor’s failure to correct Lee’s incorrect
testimony was immaterial. Contrary to the respondent’s
assertion, controlling case law makes it abundantly
clear that that strict materiality standard applies whenever the state fails to correct testimony that it knew
or, as in the present case, should have known to be
false. As we explained in State v. Cohane, supra, 193
Conn. 474, a case directly on point, [t]he references in
Agurs to perjured testimony must be taken to include
testimony [that the prosecutor knew or should have
known] to be false or misleading even if the witness
may not have such an awareness. . . . [T]he [prosecutor’s] actions in failing to disclose [false or misleading
testimony] corrupt[s] the trial process and denie[s] the
defendant his constitutional right to a fair trial just as
surely as if the state’s case included perjured testimony.’’ 16 (Emphasis in original; internal quotation
marks omitted.) Henning v. Commissioner of Correction, supra, 334 Conn. 26–27; see also Mesarosh v.
United States, 352 U.S. 1, 9, 77 S. Ct. 1, 1 L. Ed. 2d 1
(1956) (‘‘The question of whether [the witness’]
untruthfulness . . . constituted perjury or was caused
by a psychiatric condition can make no material difference . . . . Whichever explanation might be found to
be correct in this regard, [the witness’] credibility has
been wholly discredited . . . . The dignity of the . . .
[g]overnment will not permit the conviction of any person on tainted testimony.’’).
16

‘‘For reasons unknown to us, the respondent, in his brief, does not even
cite to Cohane, let alone seek to distinguish that case or to have this court
overrule it. The habeas court similarly failed to cite to Cohane.’’ Henning
v. Commissioner of Correction, supra, 334 Conn. 27 n.17.
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‘‘Furthermore, it is inarguable that Lee, as the representative of the state police forensic laboratory, should
have known that the bathroom towel had not been
tested for blood. He, like any such witness, had an
affirmative obligation to review any relevant test
reports before testifying so as to reasonably ensure that
his testimony would accurately reflect the findings of
those tests. To conclude otherwise would permit the
state to gain a conviction on the basis of false or misleading testimony even though the error readily could
have been avoided if the witness merely had exercised
due diligence; such a result is clearly incompatible with
the principles enunciated in Brady and its progeny.
Lee’s incorrect testimony also must be imputed to the
prosecutor who, irrespective of whether he elicited that
testimony in good faith, is deemed to be aware of any
and all material evidence in the possession of any
investigating agency, including, of course, the state
police forensic laboratory. See, e.g., Kyles v. Whitley,
[514 U.S. 419, 437–38, 115 S. Ct. 1555, 131 L. Ed. 2d 490
(1995)] ([T]he . . . prosecutor has a duty to learn of
any favorable evidence known to the others acting on
the government’s behalf in the case, including the
police. But whether the prosecutor succeeds or fails in
meeting this obligation [whether, that is, a failure to
disclose is in good faith or bad faith] . . . the prosecution’s responsibility for failing to disclose known, favorable evidence rising to a material level of importance
is inescapable. . . .). Notably, the respondent does not
claim otherwise. Thus, the only question remaining is
whether the respondent has met his burden of establishing that the prosecutor’s failure to correct Lee’s testimony concerning the bathroom towel was harmless
beyond a reasonable doubt.’’ (Internal quotation marks
omitted.) Henning v. Commissioner of Correction,
supra, 334 Conn. 27–28.
As we previously indicated, the respondent argues
that the state’s failure to correct Lee’s incorrect testi-
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mony was immaterial, or harmless, because the prosecutor did not offer that testimony to persuade the jury
‘‘that the towel was bloodied by the petitioner’s efforts
to wash off his crime,’’ only ‘‘to establish the duration
of the predicate burglary and the fact that it continued
after the bloodletting.’’ (Internal quotation marks omitted.) We disagree that Lee’s testimony about the towel
was offered solely for the purpose of establishing the
existence and timeline of the burglary. In closing argument, the prosecutor expressly stated, ‘‘I suspect . . .
that the [petitioner] will argue that there [are] no forensics putting [the petitioner] in the [victim’s] house.’’
To rebut this anticipated argument by the defense, the
prosecutor reminded the jury of Lee’s testimony that
‘‘the spatter patterns were uninterrupted’’ and ‘‘that
there was blood by the bathroom sink upstairs.’’
(Emphasis added.) He also argued that ‘‘[t]here was
testimony that . . . the [petitioner] had access to
clothing and footwear in [the victim’s dresser] drawer.’’
Contrary to the respondent’s assertions, the only possible inference that the prosecutor could have intended
the jury to draw by virtue of his reference to the ‘‘blood
by the bathroom sink upstairs’’ was that the petitioner
used the second floor bathroom to clean up before
leaving the victim’s home. As we previously indicated,
Lee testified that he had found blood on a towel hanging
beside the second floor bathroom sink. Because that
blood was the only blood Lee claimed to have found
in the second floor bathroom, the prosecutor’s reference to ‘‘blood by the bathroom sink upstairs’’—a reference made by the prosecutor in the context of
explaining the absence of forensic evidence ‘‘putting
[the petitioner] in the [victim’s] house’’—was quite
clearly a reference to Lee’s testimony about the blood
on the towel. There simply is no other evidentiary basis
for this portion of the prosecutor’s argument to the jury.
Nor are we persuaded by the respondent’s contention
that the state’s case against the petitioner was suffi-
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ciently powerful as to take this case out of the purview
of cases in which, in light of the state’s use of testimony
that it knew or should have known was false, reversal
is ‘‘virtually automatic . . . .’’ Adams v. Commissioner
of Correction, supra, 309 Conn. 359, 372, 71 A.3d 512
(2013). In Henning, we concluded that, although the
evidence was sufficient to sustain a conviction, it was
far from strong. See Henning v. Commissioner of Correction, supra, 334 Conn. 29. In many ways, the state’s
case against the petitioner was weaker than it was in
Henning, largely because the state’s case against the
petitioner turned primarily on the credibility of two
jailhouse informants, both of whom were awarded valuable consideration in exchange for their testimony. Not
surprisingly, the dubious trustworthiness of such jailhouse informant testimony has widely been acknowledged. See, e.g., Kansas v. Ventris, 556 U.S. 586, 597
n.2, 129 S. Ct. 1841, 173 L. Ed. 2d 801 (2009) (‘‘[t]he
likelihood that evidence gathered by self-interested jailhouse informants may be false cannot be ignored’’);
State v. Arroyo, 292 Conn. 558, 567, 973 A.2d 1254 (2009)
(‘‘[i]n recent years, there have been a number of high
profile cases involving wrongful convictions based on
the false testimony of jailhouse informants’’), cert.
denied, 559 U.S. 911, 130 S. Ct. 1296, 175 L. Ed. 2d 1086
(2010); see also State v. Patterson, 276 Conn. 452, 469,
886 A.2d 777 (2005) (‘‘an informant who has been promised a benefit by the state in return for his or her testimony has a powerful incentive, fueled by self-interest,
to implicate falsely the accused’’).
Indeed, this court previously has recognized that,
for purposes of applying Brady’s materiality prong, a
murder case predicated on a defendant’s alleged or
actual admissions, in which there are no eyewitnesses
and no forensic or other physical evidence connecting
the defendant to the crime, is not a particularly strong
one, even when the admissions were made to persons
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whose credibility is not so inherently suspect as that
of a jailhouse informant. See Skakel v. Commissioner
of Correction, 329 Conn. 1, 85–86, 188 A.3d 1 (2018),
cert. denied,
U.S.
, 139 S. Ct. 788, 202 L. Ed. 2d
569 (2019); Lapointe v. Commissioner of Correction,
316 Conn. 225, 323–25, 112 A.3d 1 (2015). It is precisely
because of the intrinsic unreliability of jailhouse informant testimony that we have required our trial courts
‘‘[to] give a special credibility instruction to the jury
whenever such testimony is given, regardless of
whether the informant has received an express promise
of a benefit. As we indicated in [State v.] Patterson,
[supra, 276 Conn. 465, 470], the trial court should
instruct the jury that the informant’s must be reviewed
with particular scrutiny and weighed . . . with greater
care than the testimony of an ordinary witness.’’ (Internal quotation marks omitted.) State v. Arroyo, supra,
292 Conn. 569–70.
Apart from the petitioner’s alleged admissions to Cocchia and Perugini, the only other evidence connecting
him to the victim’s murder was the testimony of O’Mara
and Mucherino that the petitioner, when shown a crime
scene photograph of the victim’s body, pointed in the
direction of the bathroom and said either, ‘‘is that the
bathroom there’’ or ‘‘[t]hat is the bathroom there,’’ even
though no bathroom was visible in the photograph. The
state also relied on the testimony of Church and Kennel
regarding the noisy vehicle that they heard on the night
of the murder and Yablonski’s testimony that the petitioner and Henning had lied about what time they
returned to New Milford that evening. As we indicated,
however, the state’s theory regarding the noisy vehicle
was substantially undercut by the testimony of Smith,
who stated unequivocally that the noisy vehicle he saw
on the night of the murder was not the stolen Buick.
As for O’Mara’s and Mucherino’s testimony, even if the
jury were inclined to believe their testimony, it was not
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particularly incriminating as to the petitioner. The fact
is, however, that the jury had good reason to question
the reliability of their testimony because it strains credulity to think that two highly experienced detectives,
when memorializing an interview they had just conducted with the prime suspect in a murder investigation,
would fail to include in that report that the suspect had
disclosed what one of the detectives considered to be
‘‘devastating’’ evidence of his involvement in the
murder.
The respondent next argues that the prosecutor’s
failure to correct Lee’s incorrect testimony was harmless beyond a reasonable doubt because there is little
or no chance that the jury credited the state’s theory
that the assailants used the bathroom to wash up before
leaving. Specifically, the respondent argues that, ‘‘[i]f
the jury [had been] in search of an explanation as to
how such a bloody crime scene could have been wiped
clean from the men and their belongings before they
could transfer any of it to the Buick, it is difficult to
imagine that the jury would have been satisfied by the
suggestion that the bloody scene distilled to a single
towel smear . . . . The more obvious conclusion is
that the jury found . . . that the perpetrators were not
doused in blood because, as . . . Lee testified, the
blood spatter patterns were not interrupted, and, therefore, [the blood] did not spatter . . . on those standing
nearby . . . .’’ (Emphasis in original.) As we stated in
Henning v. Commissioner of Correction, supra, 334
Conn. 1, in rejecting this very argument, ‘‘[t]hat conclusion is far from obvious and by no means compelled
from the facts. Indeed, we cannot say with any confidence that the jury found either theory more plausible
than the other as a basis for explaining the total absence
of forensic evidence. The more probable scenario,
rather, is that the jury, like the state, relied on both
theories. That is, the jury very reasonably could have
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found, on the basis of the blood spatter testimony, that
the killers may have had less blood on them than the
evidence otherwise would seem to indicate, and, on the
basis of the towel testimony, whatever blood they did
have on them, they simply washed off.’’ (Emphasis in
original.) Id., 31.
‘‘Finally, because Lee’s testimony provided the sole
evidentiary basis for both of the state’s theories regarding the dearth of forensic evidence, the prosecutor’s
failure to correct Lee’s testimony about the bathroom
towel was material for the additional reason that it
deprived the petitioner of the opportunity to impeach
Lee’s blood spatter testimony. See, e.g., Merrill v. Warden, 177 Conn. 427, 431, 418 A.2d 74 (1979) (The fact
that [the witness] was a key witness made his credibility
crucial to the state’s case. In assessing his credibility
the jury [was] entitled to know that he was testifying
under false colors. Such knowledge could have affected
the result.); State v. Grasso, 172 Conn. 298, 302, 374
A.2d 239 (1977) ([w]hen a conviction depends entirely
[on] the testimony of certain witnesses . . . information affecting their credibility is material in the constitutional sense since if they are not believed a reasonable
doubt of guilt would be created). To be sure, the prosecutor’s greatest challenge at trial was to explain how
it was possible for two teenagers to have stabbed the
victim twenty-seven times in the confines of a narrow
hallway, severed his jugular vein, struck him over the
head several times, tracked blood all over the house,
and yet somehow managed not to leave any trace evidence in their getaway vehicle—which, as we previously discussed, did not show any signs of having
been cleaned when the police recovered it a few days
later—or elsewhere. To answer this question, the state
proffered two theories, one of which the respondent
now concedes was predicated on Lee’s incorrect testimony. If the jury had known that Lee’s testimony
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about finding blood on the bathroom towel was incorrect, that knowledge might well have caused it to question the reliability of his other testimony. If that had
occurred, the state’s entire case against the petitioner
could very well have collapsed.’’ (Internal quotation
marks omitted.) Henning v. Commissioner of Correction, supra, 334 Conn. 32.
In light of the foregoing, we conclude that the state’s
failure to correct Lee’s testimony that there was blood
on the bathroom towel deprived the petitioner of a fair
trial. Because the habeas court incorrectly reached a
contrary conclusion, that court’s judgment must be
reversed, and the petitioner must be afforded a new
trial.
The judgment is reversed and the case is remanded
with direction to render judgment granting the habeas
petition and ordering a new trial.
In this opinion the other justices concurred.

RALPH BIRCH v. STATE OF CONNECTICUT
(SC 20138)
Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.*
Syllabus
The petitioner, who had been convicted of felony murder in connection
with the stabbing death of the victim, filed a petition for a new trial based
on a claim of newly discovered DNA and other evidence. Thereafter, the
petitioner’s case was consolidated with the petitioner’s closely related
habeas action. The habeas court denied the petition for a new trial,
and the petitioner appealed, claiming, inter alia, that the habeas court
* This case originally was scheduled to be argued before a panel of this
court consisting of Chief Justice Robinson and Justices Palmer, McDonald,
D’Auria, Mullins, Kahn and Ecker. Although Chief Justice Robinson was not
present when the case was argued before the court, he has read the briefs
and appendices, and listened to a recording of the oral argument prior to
participating in this decision.
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incorrectly determined that the newly discovered DNA evidence did not
warrant a new trial. Held that this court having determined in Birch
v. Commissioner of Correction (334 Conn. 37), which addressed the
petitioner’s appeal from the denial of his habeas petition, that the petitioner is entitled to a writ of habeas corpus granting him a new trial
insofar as the state deprived him of a fair trial by failing to correct
certain incorrect trial testimony, the petitioner’s appeal from the denial
of his petition for a new trial was rendered moot, and, accordingly, the
appeal was dismissed.
Argued October 12, 2018—officially released June 14, 2019**
Procedural History

Petition for a new trial after the petitioner’s conviction of felony murder, and for other relief, brought to
the Superior Court in the judicial district of Litchfield,
where the case was transferred to the judicial district
of Tolland and tried to the court, Sferrazza, J.; judgment denying the petition, from which the petitioner,
on the granting of certification, appealed. Appeal dismissed.
Andrew P. O’Shea, for the appellant (petitioner).
Jo Anne Sulik, supervisory assistant state’s attorney,
with whom, on the brief, was David S. Shepack, state’s
attorney, for the appellee (state).
Opinion

PALMER, J. On December 2, 1985, sixty-five year old
Everett Carr was found dead in his New Milford home,
the victim of multiple stab wounds and blunt force
trauma to the head. The petitioner, Ralph Birch, and
Shawn Henning were arrested and charged in connection with Carr’s murder, and, following separate trials,
both were convicted of felony murder. The petitioner
received a sentence of fifty five years imprisonment,
and, on appeal, this court upheld his conviction.1 State
** June 14, 2019, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
1
We also affirmed the conviction of Henning, who was sentenced to a
prison term of fifty years. See State v. Henning, 220 Conn. 417, 418, 431,
599 A.2d 1065 (1991).
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v. Birch, 219 Conn. 743, 751, 594 A.2d 972 (1991). In
2015, the petitioner filed a petition for a new trial; see
General Statutes § 52-270 (a);2 on the basis of newly
discovered DNA and other evidence.3 Subsequently, the
trial court, Pickard, J., granted the petitioner’s motion
to transfer the case to the judicial district of Tolland,
where it was consolidated with his previously filed petition for a writ of habeas corpus and the closely related
new trial and habeas petitions of Henning. The habeas
court, Sferrazza, J., rejected all of the claims advanced
in the four petitions, and the petitioner and Henning
filed separate appeals with the Appellate Court. We
thereafter transferred the appeals to this court pursuant
to General Statutes § 51-199 (c) and Practice Book
§ 65-2.
On appeal from the denial of his petition for a new
trial, the petitioner claims that the habeas court incorrectly determined that the newly discovered DNA evidence does not warrant a new trial. The petitioner
further claims that this court, in determining whether
a new trial is likely to result in a different outcome,
should consider the original trial evidence together with
all exculpatory evidence, even evidence that would not
2
General Statutes § 52-270 (a) provides in relevant part: ‘‘The Superior
Court may grant a new trial of any action that may come before it, for the
discovery of new evidence . . . .’’
3
In addition to the newly discovered DNA evidence, the petitioner relied
on the following evidence in support of a new trial: (1) his discovery that
the police had recovered $1000 in cash and jewelry worth approximately
$10,000 from the crime scene, thereby refuting the state’s theory at the
petitioner’s criminal trial that the victim was murdered as part of a botched
burglary; (2) Todd Cocchia’s recantation of his criminal trial testimony that
the petitioner had confessed to murdering the victim and the testimony of
Cocchia’s mother corroborating Cocchia’s recantation; (3) the testimony of
four close associates of Robert Perugini that Perugini told them, contrary
to his criminal trial testimony, that the petitioner never confessed to murdering the victim; and (4) the testimony of John Andrews, the former boyfriend
of the victim’s daughter, Diana Columbo, that Columbo had confessed to
him that she was the person responsible for the victim’s murder.
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otherwise support a petition for a new trial because it
was discovered by the petitioner after the three year
limitation period for filing such a petition had expired.
See General Statutes § 52-582 (a) (‘‘[n]o petition for a
new trial in any civil or criminal proceeding shall be
brought but within three years next after the rendition
of the judgment or decree complained of, except that
a petition for a new trial in a criminal proceeding based
on DNA . . . evidence or other newly discovered
[forensic] evidence . . . that was not discoverable or
available at the time of the original trial or at the time
of any previous petition under this section, may be
brought at any time after the discovery or availability
of such new evidence’’). In support of this contention,
the petitioner asserts that the three year limitation
period of § 52-582 (a) does not apply to a case, like the
present one, in which there is newly discovered DNA
evidence because, according to the petitioner, that limitation period, having been deemed inapplicable to
newly discovered DNA evidence, also is inapplicable
to any other evidence that was unavailable at the time
of trial.
In a separate opinion issued today, we have concluded, contrary to the determination of the habeas
court, that the petitioner is entitled to a writ of habeas
corpus granting him a new trial because the state
deprived him of a fair trial in violation of Brady v.
Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d
215 (1963), and its progeny by failing to correct certain
incorrect trial testimony of the then director of the state
police forensic laboratory, Henry C. Lee. See Birch v.
Commissioner of Correction, 334 Conn. 37, 69,
A.3d
(2019). Because our decision in that case awarding
the petitioner a new trial renders moot the petitioner’s
appeal from the denial of his petition for a new trial,
we must dismiss the present appeal. See, e.g., State v.
Boyle, 287 Conn. 478, 486–87, 949 A.2d 460 (2008)
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(appeal is moot, and therefore must be dismissed, when,
because of intervening events during pendency of
appeal, appellate court cannot afford appellant any
practical relief).
The appeal is dismissed.
In this opinion the other justices concurred.

BETH LAZAR ET AL. v. JOSEPH P. GANIM ET AL.
(SC 20381)
Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Vertefeuille, Js.
Syllabus
Pursuant to statute (§ 9-329a [a]), ‘‘[a]ny (1) elector . . . aggrieved by a
ruling of an election official in connection with any primary . . . [or]
(2) elector . . . who alleges that there has been a mistake in the count
of the votes cast at such primary . . . may bring [a] complaint to . . .
the Superior Court for appropriate action.’’
Pursuant further to statute (§ 9-329 [b]), a court may order a new primary
if it finds that, ‘‘but for the error in the ruling of the election official,
[or] any mistake in the count of the votes . . . the result of [the primary
election] might have been different and [the court] is unable to determine
the result of such primary.’’
The plaintiffs, three electors in the 2019 Democratic primary election for
municipal office in the city of Bridgeport, brought an action pursuant
to § 9-329a (a), challenging the results of that election and seeking an
order directing a new primary election on the basis of, inter alia, various
alleged improprieties in the handling of absentee ballots. The plaintiffs
claimed that certain individuals associated with the defendants, who
are certain Bridgeport election officials and certain candidates for
elected office in the primary, had engaged in improper primary election
activity and violated certain state election laws by virtue of, inter alia, the
alleged misrepresentation of absentee voting eligibility and the improper
handling of absentee ballots. As a result of the alleged improprieties,
the plaintiffs claimed that they were aggrieved by the ruling of an election
official within the meaning of § 9-329a (a) (1) and that there had been
a mistake in the count of the votes within the meaning of § 9-329a (a)
(2). The defendants moved to dismiss the plaintiffs’ complaint, claiming,
inter alia, that the plaintiffs lacked standing because they were not
personally aggrieved by the ruling of any election official. The trial court
granted the motion as to the claims brought under § 9-329a (a) (1),
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concluding that the plaintiffs were not aggrieved by any of the claimed
election violations because they had not suffered a personal or individual
injury that was different from that suffered by any other elector eligible
to vote in the primary. The court, however, denied the motion to dismiss
as to the claims brought under § 9-329a (a) (2). Following an expedited
trial to the court, the court concluded that, although there were certain
irregularities in the handling of absentee ballots, the plaintiffs had not
established that a mistake in the count of the votes cast in the primary
election entitled them to an order directing a new primary pursuant to
§ 9-329 (b) because it was unable to determine the extent to which the
improper conduct had affected the primary as a whole. Accordingly,
the trial court rendered judgment for the defendants. Thereafter, the
plaintiffs requested that the trial court certify two questions of law to
this court for review pursuant to statute (§ 9-325), and, upon the trial
court’s granting of the plaintiffs’ request, the plaintiffs appealed to this
court. Held:
1. The plaintiffs’ appeal challenging the result of the primary election, which
involved the selection of Democratic candidates for the general election,
was not moot, even though the general election had already occurred,
because this court could afford the plaintiffs practical relief by ordering
a new general election: if this court were to reverse the trial court’s
judgment, invalidate the results of the primary election, and deem its
decision effective as of the time this appeal was heard, which was before
the general election occurred, then the results of the general election
necessarily would be invalid because the candidates selected in the
invalidated primary election would not have been validly elected candidates for the general election; accordingly, this court concluded that
§ 9-329a (b), which does not place any time restrictions on when a court
may issue an order directing a new primary election, implicitly authorizes
a court to order a new general election if the earlier general election
was invalidated by operation of a court order invalidating the underlying
primary election.
2. The trial court correctly determined that the plaintiffs lacked standing to
bring their claims pursuant to § 9-329a (a) (1) and, accordingly, properly
dismissed those claims: in order to have standing to bring a claim
pursuant to § 9-329a (a) (1), a party must establish that he or she has
a specific, personal and legal interest in the subject matter of the controversy, as opposed to a general interest that members of the community
share; moreover, the plaintiffs failed to demonstrate that they had a
specific, personal interest that was affected by the improprieties in the
handling of absentee ballots, as the only harm they claimed to have
suffered was that the primary election was unfair as a result of those
improprieties, and an unfair election affects every voter and constitutes
an injury to the general interest shared by all members of the community,
which was insufficient to establish standing.
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3. The plaintiffs could not prevail on their claim that the trial court applied
an improper legal standard in determining that they had failed to establish that a mistake in the count of the votes cast in the primary election
entitled them to an order directing a new primary election under § 9329a (b): to be entitled to an order directing a new primary election under
§ 9-329a (b), a plaintiff must demonstrate that there were substantial
violations of § 9-329a (a) and that, as a result of those violations, the
reliability of the result of the election is seriously in doubt, and, when
the trial court’s memorandum of decision was read in its entirety, it
was clear that the trial court properly understood and applied the correct
standard; moreover, under that standard, the trial court correctly concluded that the plaintiffs had failed to establish that the reliability of
the result of the primary election was seriously in doubt, the plaintiffs
having failed to challenge any of the trial court’s factual findings or
legal conclusions as to which absentee ballots should have been counted,
and having failed to present any evidence that there was a serious risk
that any of the losing candidates in the primary election would have
won in the absence of the alleged improprieties.
Argued November 4—officially released November 29, 2019*
Procedural History

Action seeking, inter alia, an order setting aside the
results of the Democratic primary election held by the
city of Bridgeport and directing a new special primary,
and for other relief, brought to the Superior Court in the
judicial district of Fairfield, where the court, Stevens,
J., granted in part the defendants’ motion to dismiss;
thereafter, the case was tried to the court; judgment
for the defendants and certifying the results of the primary election, from which the plaintiffs appealed to
this court. Affirmed.
Prerna Rao, for the appellants (plaintiffs).
James J. Healy, with whom were John P. Bohannon,
Jr., deputy city attorney, and John F. Droney, Jr., for
the appellees (defendants).
Opinion

ROBINSON, C. J. This appeal, which comes before
this court pursuant to the expedited review procedure
provided by General Statutes § 9-325, involves a claim
* November 29, 2019, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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that certain improprieties in the handling of absentee
ballots for the 2019 Democratic primary election for
municipal office (primary election) in the city of Bridgeport (city) rendered the result so unreliable that it must
be set aside. The plaintiffs, Beth Lazar, Annette Goodridge and Vanessa Liles, who are registered Democrats
residing in the city, brought this action against the
defendants1 pursuant to subdivisions (1) and (2) of General Statutes § 9-329a (a).2 The plaintiffs alleged that
extensive absentee ballot abuse and other improprieties
leading up to the primary election rendered its result
unreliable. Accordingly, they asked the trial court to
set aside the results and to order a new, special primary
election for all candidates pursuant to § 9-329a (b). The
defendants moved to dismiss the action for lack of
aggrievement. The trial court granted the motion to
dismiss with respect to the plaintiff’s claims brought
pursuant to subdivision (1) of § 9-329a (a) but denied
the motion with respect to the claims brought pursuant
to subdivision (2). After a trial to the court, the court
concluded that the plaintiff had failed to establish that
the result of the primary election might have been differ1
The defendants are Joseph P. Ganim, who, at the time that this action
was brought, was the mayor of the city and a candidate for reelection;
Charles D. Clemons, Jr., the city’s town clerk and a candidate for reelection;
Santa I. Ayala, the Democratic registrar of voters for the city; Patricia A.
Howard, the deputy Democratic registrar of voters for the city; James Mullen,
the head moderator for the primary election; Thomas Errichetti, the head
moderator of absentee ballots for the primary election; Lydia Martinez, who,
at the time that this action was brought, was the city clerk and a candidate
for reelection; and Jorge Cruz, the candidate for city council in the 131st
district of the city.
2
General Statutes § 9-329a (a) provides in relevant part: ‘‘Any (1) elector
or candidate aggrieved by a ruling of an election official in connection with
any primary held pursuant to (A) section 9-423, 9-425 or 9-464, or (B) a
special act, (2) elector or candidate who alleges that there has been a mistake
in the count of the votes cast at such primary, or (3) candidate in such a
primary who alleges that he is aggrieved by a violation of any provision of
sections 9-355, 9-357 to 9-361, inclusive, 9-364, 9-364a or 9-365 in the casting
of absentee ballots at such primary, may bring his complaint to any judge
of the Superior Court for appropriate action. . . .’’
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ent but for the alleged improprieties and rendered judgment for the defendants. The plaintiffs then requested
that the trial court certify the following two questions
to this court pursuant to § 9-325: (1) ‘‘Did the trial court
err in finding that no plaintiff . . . has standing to challenge the [primary] election results under § 9-329a (a)
(1) . . . ?’’ And (2) ‘‘Did the trial court apply the wrong
legal standard when declining to order a new primary?’’
Upon the trial court’s grant of their request, the plaintiffs filed this appeal. In their brief to this court, the
plaintiffs raised the additional issue of whether this
court is able to grant any relief to the plaintiffs or,
instead, the appeal is moot in light of its timing, which
implicates this court’s subject matter jurisdiction. We
conclude that the appeal is not moot. We further conclude that the trial court correctly determined that the
plaintiffs lacked standing to invoke § 9-329a (a) (1)
because they were not aggrieved and that the plaintiffs
failed to establish that they were entitled to an order
directing a new primary election under § 9-329a (a) (2).
Accordingly, we affirm the judgment of the trial court.
The record reveals the following facts, which were
found by the trial court or are undisputed, and procedural history. The primary election took place on September 10, 2019. The mayoral candidates were Joseph
P. Ganim and Marilyn Moore. There were 4337 walk-in
ballots cast for Ganim and 4721 for Moore. In addition,
967 absentee ballots were cast for Ganim and 313 for
Moore. Thus, Ganim won the election with 5304 votes,
as against 5034 votes for Moore, by a margin of 270
votes.
Thereafter, the plaintiffs, who voted in the primary
election, brought this action pursuant to § 9-329a, alleging that certain individuals associated with the defendants or the city’s Democratic Town Committee
engaged in improper primary election activity, including
the misrepresentation of absentee voting eligibility in
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violation of General Statutes § 9-135, the improper handling of absentee ballots in violation of General Statutes
§ 9-140b, attempts to influence the speech of any person
in a primary in violation of General Statutes § 9-364a,
and improprieties in the application and distribution
process for absentee ballots in violation of General
Statutes § 9-140. The plaintiffs claimed that, as the result
of these allegedly improper activities, they were
aggrieved by the ruling of an election official within the
meaning of § 9-329a (a) (1) and that there had been a
mistake in the count of the votes within the meaning
of § 9-329a (a) (2). They sought a court order setting
aside the result of the primary election, directing a
new Democratic primary election for all candidates and
requiring supervised voting in locations where a disproportionately large percentage of voters use absentee
ballots.
The defendants moved to dismiss the complaint on
the ground that the plaintiffs were not personally
aggrieved by the ruling of any election official for purposes of § 9-329a (a) (1). In their opposition to the
motion to dismiss, the plaintiffs contended that they
did not have to establish that they were classically
aggrieved, that is, that they had (1) ‘‘demonstrate[d] a
specific personal and legal interest in the subject matter
of the decision, as distinguished from a general interest,
such as is the concern of all the members of the community as a whole,’’ and (2) ‘‘establish[ed] that the specific
personal and legal interest has been specially and injuriously affected by the decision.’’ (Internal quotation
marks omitted.) Bongiorno Supermarket, Inc. v. Zoning Board of Appeals, 266 Conn. 531, 539, 833 A.2d 883
(2003). Rather, they claimed that they were required to
establish only that they had statutory standing, which
‘‘concerns the question [of] whether the interest sought
to be protected by the complainant[s] is arguably within
the zone of interests to be protected or regulated by
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the statute . . . .’’ (Internal quotation marks omitted.)
Cambodian Buddhist Society of Connecticut, Inc. v.
Planning & Zoning Commission, 285 Conn. 381, 393,
941 A.2d 868 (2008). The plaintiffs also argued that § 9329a (a) (2) required them to allege only that there had
been a mistake in the count of the vote.
The trial court concluded that the plaintiffs were not
aggrieved for purposes of § 9-329a (a) (1) because they
had not ‘‘suffered a personal or individual injury that
was different from any other elector eligible to vote in
the primary.’’ Accordingly, the court granted the motion
to dismiss the plaintiffs’ claims pursuant to subdivision
(1) of § 9-329a (a). The trial court also concluded, however, that the plaintiffs were not required to establish
that they were personally aggrieved under § 9-329a (a)
(2) but only that there had been a mistake in the count
of the vote. In addition, the court concluded that subdivision (2) was broad enough to encompass not only a
mechanical miscount but a mistake arising from the
counting of votes that legally should not be counted,
such as absentee ballots cast by voters who were not
eligible to cast them. Accordingly, the court denied the
motion to dismiss the claims pursuant to subdivision
(2).
The trial court conducted a trial over the course of
two weeks, during which the plaintiff presented the
following evidence: testimony by five witnesses that
they had been solicited to submit absentee ballots, even
though they did not satisfy the criteria for doing so
under § 9-135; testimony by six witnesses that their
completed absentee ballots were taken from them by
canvassers associated with political campaigns, rather
than mailed, in violation of § 9-140b (a); evidence that
electors had filed multiple absentee ballot applications,
some of which were missing signatures or were otherwise questionable; evidence that the absentee ballot
moderator had violated procedures intended to protect
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ballot secrecy; evidence that the town clerk had modified the addresses on multiple absentee ballot applications in violation of § 9-140 (g); evidence that certain
campaign workers had been paid exclusively to distribute absentee ballot applications in violation of § 9-140
(j); and evidence that numerous individuals had
received applications for absentee ballots for distribution and failed to return a list to the town clerk’s office
identifying the electors to whom they gave the applications in violation of § 9-140 (k) (2). The trial court
acknowledged that the conduct of the individuals who
were paid exclusively to distribute absentee ballots and
those who failed to return a list to the town clerk’s office
identifying the electors to whom they had distributed
applications was ‘‘illegal and disturbing,’’ an observation that, in our view, was warranted in light of the
history of improper handling of absentee ballots in the
city. See, e.g., Keeley v. Ayala, 328 Conn. 393, 427–28,
179 A.3d 1249 (2018) (trial court correctly determined
that new special primary was required as result of
improper handling of absentee ballots). The court was
unable to determine, however, ‘‘the extent to which
such conduct may have affected the primary as a
whole.’’ Accordingly, the trial court found that the plaintiffs had failed to establish that, ‘‘but for the . . . mistake in the count of the votes . . . the result of [the
primary election] might have been different . . . .’’
General Statutes § 9-329a (b). The court therefore rendered judgment in favor of the defendants.
This expedited appeal pursuant to § 9-325 followed.
The appeal was filed on Friday, November 1, 2019, and
we ordered an expedited hearing of the appeal, which
took place on Monday, November 4, 2019, the day
before the general election was held. The plaintiffs
claim on appeal that the trial court incorrectly determined that they lacked standing to bring a claim pursuant to § 9-329a (a) (1) and that it applied an improper
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legal standard in determining that the plaintiffs had
failed to establish that they were entitled to an order
directing a new primary election. The plaintiffs also
contend that the appeal was justiciable at the time that it
was filed because this court could order relief, namely,
a new primary before the general election occurred.
They further contend that, even if the general election
were to occur before this court could decide the appeal,
and even if that event rendered moot their claim that
the trial court applied an incorrect legal standard when
it denied their request for an order directing a new
election because no relief could be granted, we still
could address their standing claim under the capable
of repetition, yet evading review exception to the mootness doctrine. In response, the defendants dispute the
plaintiffs’ claims challenging the rulings of the trial
court, and they do not address the justiciability issue.
We conclude that the appeal is not moot because a
new general election could be held if this court concludes that the trial court improperly denied the plaintiffs’ request for an order directing a new primary
election. We further conclude that the trial court correctly determined that the plaintiffs did not have standing to assert a claim pursuant to § 9-329a (a) (1) and
that the plaintiffs had not established that they were
entitled to a new primary election.
I
Because it implicates this court’s subject matter jurisdiction, we first address the plaintiff’s claim that this
appeal is justiciable. As we indicated, the plaintiffs contended in their brief to this court that this appeal was
not moot at the time that it was filed because this
court could order a new primary election before the
general election occurred. Neither party has addressed
the issue of whether this court can void a general election that has already occurred and order a new one
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after invalidating the primary election at which the candidates for the general election were chosen. Nevertheless, because the issue implicates this court’s jurisdiction, we address it.
This court has never directly addressed the issue of
whether a primary election contest becomes moot after
the general election has taken place. Cf. Caruso v.
Bridgeport, 285 Conn. 618, 624–25 n.5, 941 A.2d 266
(2008) (Caruso II) (declining to address issue of
whether this court has authority ‘‘to overturn a general
election and order a new one based on the voiding of
a primary election’’ at which candidates were chosen).
We held in Caruso v. Bridgeport, 284 Conn. 793, 804,
937 A.2d 1 (2007) (Caruso I), however, that the courts
have no authority to order a postponement of a general
election in an action brought pursuant to § 9-329a. In
Caruso I, the plaintiff brought a certified appeal to this
court pursuant to § 9-325, challenging the trial court’s
ruling in an action brought pursuant to § 9-329a denying
his motion to postpone the general election pending
the resolution of a separate appeal from other rulings
by the trial court. Id., 795–97. We held that ‘‘§ 9-329a
does not authorize the courts under any circumstances
to order the postponement of a general election in an
action brought pursuant to that statute’’ because ‘‘the
judge may go no further in extending relief than that
outlined in the statute’’; id., 804; and, in a proceeding
pursuant to § 9-329a (a), the statute authorizes the judge
only to ‘‘[1] determine the result of such primary; [2]
order a change in the existing primary schedule; or
[3] order a new primary.’’ (Internal quotation marks
omitted.) Id.
It does not follow, however, from the fact that a
general election must go forward while a challenge
to the primary election at which the candidates were
selected is pending—thereby preserving the special
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3

‘‘snapshot’’ character of the election in the event that
the challenge is unsuccessful—that the courts cannot
order a new general election if the plaintiff prevails in
his challenge to the validity of the primary election after
the general election has taken place. If the invalidation
of the primary results were given nunc pro tunc effect—
that is, if this court reversed the trial court and that
decision was deemed to be effective as of the time that
the appeal was heard before the general election—that
necessarily would mean that the candidates for office
who ran in the primary were not validly elected candidates for the general election.4 Thus, with respect to
those candidates, the general election also would have
been treated as invalid as a matter of pure logic. A valid
general election could not be held without first holding
a valid primary election to select the candidates. We
3
See Bortner v. Woodbridge, 250 Conn. 241, 255, 736 A.2d 104 (1999)
(discussing importance of preserving ‘‘snapshot’’ character of election that
‘‘is preceded by a particular election campaign, for a particular period of
time, which culminates on a particular date’’).
4
‘‘Nunc pro tunc, [literally] now for then, refers to a court’s inherent
power to enter an order having retroactive effect. . . . When a matter is
adjudicated nunc pro tunc, it is as if it were done as of the time that it
should have been done.’’ (Internal quotation marks omitted.) State v. Connor,
152 Conn. App. 780, 799, 100 A.3d 877 (2014), rev’d on other grounds, 321
Conn. 350, 138 A.3d 265 (2016).
‘‘The underlying principle on which judgments nunc pro tunc are sustained
is that such action is necessary in furtherance of justice and in order to
save a party from unjust prejudice . . . caused by the acts of the court or
the course of judicial procedure. In other words, the practice is intended
merely to make sure that one shall not suffer for an event which he could
not avoid.’’ (Internal quotation marks omitted.) Gary Excavating Co. v.
North Haven, 163 Conn. 428, 430, 311 A.2d 90 (1972); see also Feehan v.
Marcone, 331 Conn. 436, 488, 204 A.3d 666 (‘‘it is a [well established] prerogative of the [c]ourt to treat as done that which should have been done’’
[internal quotation marks omitted]), cert. denied,
U.S.
, 140 S. Ct.
144,
L. Ed. 2d
(2019). As the circumstances of the present case
show, because of the time constraints on elections and the complexity of
election contests, there is a significant risk that a plaintiff in a primary
election contest may, through no fault of his or her own, be unable to obtain
a final judgment, including the resolution of any appeal, before the general
election takes place.
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conclude, therefore, that the provision of § 9-329a (b)
authorizing the court to order a new primary election
if it finds that the result of the primary might have
been different but for the improprieties complained of,
without any limits on the timing of such an order, implicitly authorizes the judge to order a new general election
if the first general election is invalidated by operation
of the judge’s order invalidating the primary election.
Because this court could provide this form of relief, we
conclude that this appeal is not moot.
II
We next address the plaintiffs’ claim that the trial
court incorrectly determined that they lacked standing
to bring a claim pursuant to § 9-329a (a) (1). ‘‘As a
preliminary matter, we address the appropriate standard of review. If a party is found to lack standing, the
court is without subject matter jurisdiction to determine
the cause. . . . A determination regarding a trial
court’s subject matter jurisdiction is a question of law.
When . . . the trial court draws conclusions of law,
our review is plenary and we must decide whether its
conclusions are legally and logically correct and find
support in the facts that appear in the record.’’ (Internal
quotation marks omitted.) Fort Trumbull Conservancy,
LLC v. New London, 282 Conn. 791, 802, 925 A.2d
292 (2007).
‘‘Standing is not a technical rule intended to keep
aggrieved parties out of court; nor is it a test of substantive rights. Rather it is a practical concept designed to
ensure that courts and parties are not vexed by suits
brought to vindicate nonjusticiable interests and that
judicial decisions which may affect the rights of others
are forged in hot controversy, with each view fairly and
vigorously represented. . . . These two objectives are
ordinarily held to have been met when a complainant
makes a colorable claim of direct injury he has suffered
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or is likely to suffer, in an individual or representative
capacity. Such a personal stake in the outcome of the
controversy . . . provides the requisite assurance of
concrete adverseness and diligent advocacy. . . . The
requirement of directness between the injuries claimed
by the plaintiff and the conduct of the defendant also
is expressed, in our standing jurisprudence, by the focus
on whether the plaintiff is the proper party to assert
the claim at issue. . . .
‘‘Two broad yet distinct categories of aggrievement
exist, classical and statutory. . . . Classical aggrievement requires a two part showing. First, a party must
demonstrate a specific, personal and legal interest in
the subject matter of the [controversy], as opposed to
a general interest that all members of the community
share. . . . Second, the party must also show that the
[alleged conduct] has specially and injuriously affected
that specific personal or legal interest. . . .
‘‘Statutory aggrievement exists by legislative fiat, not
by judicial analysis of the particular facts of the case.
In other words, in cases of statutory aggrievement, particular legislation grants standing to those who claim
injury to an interest protected by that legislation.’’
(Internal quotation marks omitted.) Id., 802–803.
‘‘The fundamental aspect of [statutory] standing . . .
[is that] it focuses on the party seeking to get his complaint before [the] court and not on the issues he wishes
to have adjudicated. . . . When standing is put in issue,
the question is whether the person whose standing is
challenged is a proper party to request an adjudication
of the issue and not whether the controversy is otherwise justiciable, or whether, on the merits, the plaintiff
has a legally protected interest that the defendant’s
action has invaded. . . . The concepts of standing and
legal interest are to be distinguished. The legal interest
test goes to the merits, whereas standing concerns the

Page 88

CONNECTICUT LAW JOURNAL

86

DECEMBER, 2019

December 10, 2019

334 Conn. 73

Lazar v. Ganim

question whether the interest sought to be protected
by the complainant is arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question.’’ (Citations omitted;
internal quotation marks omitted.) Mystic Marinelife
Aquarium, Inc. v. Gill, 175 Conn. 483, 491–92, 400 A.2d
726 (1978).
In the present case, the plaintiffs contend that the
trial court incorrectly determined that, to have standing
to bring a claim pursuant to § 9-329a (a) (1), which
authorizes ‘‘[a]ny . . . elector . . . aggrieved by a ruling of an election official’’ to bring an action pursuant
to the statute, they had to show that they had ‘‘a specific,
personal and legal interest in the subject matter of the
[controversy], as opposed to a general interest that all
members of the community share.’’ (Internal quotation
marks omitted.) Fort Trumbull Conservancy, LLC v.
New London, supra, 282 Conn. 803. Rather, the plaintiffs
contend, they were required to show only that ‘‘the
interest sought to be protected by [them] is arguably
within the zone of interests to be protected or regulated
by the statute . . . in question.’’ (Internal quotation
marks omitted.) Cambodian Buddhist Society of Connecticut, Inc. v. Planning & Zoning Commission,
supra, 285 Conn. 393–94.
The plaintiffs have cited no authority, however, for
the proposition that, whenever the legislature enacts a
statute protecting a specific zone of interests, any person who is a member of the class of persons who are
statutorily authorized to invoke the statute may bring
an action to protect that zone of interests. Although
the legislature has, on occasion, dispensed with the
requirement that a plaintiff establish the elements of
classical aggrievement in order to have standing to
invoke a statute by conferring presumptive or automatic
standing on a particular class of persons; see, e.g., Jolly,
Inc. v. Zoning Board of Appeals, 237 Conn. 184, 201,
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676 A.2d 831 (1996) (under General Statutes § 8-8 [a],
landowners living within 100 foot radius of land
involved in zoning decision have presumptive standing
to appeal from decision); id. (taxpayers have automatic
standing to appeal from zoning decisions involving sale
of liquor under § 8-8 [a]); proof of a specific, personal
and legal interest that has been injured by the defendant’s conduct ordinarily is required to establish statutory standing. See id., 203 (taxpayers do not have
automatic standing under § 8-8 [a] to appeal from zoning
decisions involving ‘‘dangerous businesses, such as
adult video and bookstores, adult entertainment clubs,
X-rated movie theaters, massage parlors, pool halls, gun
dealers, pawn shops, and all-night convenience stores,’’
but must establish aggrievement); see also Tremont
Public Advisors, LLC v. Connecticut Resources Recovery Authority, 333 Conn. 672, 711, 217 A.3d 953 (2019)
(‘‘to have standing to bring an antitrust action [pursuant
to General Statutes § 35-24 et seq.], a plaintiff must
adequately allege not only that it is a member of the
class of persons that is statutorily authorized to bring
such an action, but also that [1] it suffered an antitrust
injury and [2] it is an acceptable plaintiff to pursue the
alleged antitrust violations’’ [internal quotation marks
omitted]); Handsome, Inc. v. Planning & Zoning Commission, 317 Conn. 515, 527, 119 A.3d 541 (2015) (to
have standing to appeal from zoning decision pursuant
to § 8-8, ‘‘a party must have and must maintain a specific,
personal and legal interest in the subject matter of the
appeal throughout the course of the appeal’’ [internal
quotation marks omitted]); Schwartz v. Town Plan &
Zoning Commission, 168 Conn. 20, 25, 357 A.2d 495
(1975) (under § 8-8, ‘‘[e]xcept in cases involving the
sale of alcoholic beverages, aggrievement requires a
showing that the plaintiffs have a specific, personal and
legal interest in the subject matter of the decision, as
distinguished from a general interest such as is the
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concern of the community as a whole, and that the
plaintiffs were specially and injuriously affected in their
property or other legal rights’’); McDermott v. Zoning
Board of Appeals, 150 Conn. 510, 513, 191 A.2d 551
(1963) (‘‘[a] person is aggrieved within the meaning
of [General Statutes] § 14-324 [which allows aggrieved
persons to appeal from decisions involving licensing
for the sale of gasoline] if he has a personal or property
interest which will be substantially and adversely
affected by a finding of the board that the location is
suitable and that its use for a gasoline station will not
imperil the safety of the public’’).
Nevertheless, the plaintiffs contend that the legislature must have intended that all electors, or at least
the class of electors that is entitled to vote in a particular
election, would have standing to bring a claim pursuant
to § 9-329a (a) (1), even if the elector did not have a
specific personal interest that was substantially
affected by the improper ruling because, otherwise, an
elector could bring an action pursuant to the statute
only ‘‘if the margin of victory was one or on a tie vote.’’
This is so, according to the plaintiffs, because the
improper ruling ‘‘would not make a difference in the
outcome’’ if the margin were larger. See General Statutes § 9-329a (b) (‘‘judge may . . . order a new primary
if he finds that but for the error in the ruling of the
election official, [or] any mistake in the count of the
votes . . . the result of such primary might have been
different’’). We note, however, that § 9-329a (b) also
authorizes the judge to ‘‘determine the result of such
primary . . . .’’ Accordingly, if an elector were improperly denied his right to vote, the elector would have
standing to bring an action pursuant to § 9-329a (a) (1)
and could ask the court to correct the results to include
his vote. Moreover, we find it unlikely that the legislature intended to create the situation in which, after
every primary election, thousands of potential plaintiffs

December 10, 2019

334 Conn. 73

CONNECTICUT LAW JOURNAL

DECEMBER, 2019

Page 91

89

Lazar v. Ganim

would have standing to seek a new primary based on
the rulings of an election official that did not personally
affect them. It is more likely that the legislature intended
that the proper party to seek that particular form of
relief would be a losing candidate who could establish
that the improper ruling of an election official had rendered the results unreliable.
The plaintiffs also contend that this court previously
has held that § 9-329a (a) (1) should be interpreted
broadly. In Caruso II, this court reviewed the legislative
history and genealogy of § 9-329a (a) (1) and concluded
that, ‘‘although statutes governing election contests
generally are construed strictly, nothing in the language,
genealogy or legislative history of § 9-329a (a) suggests
that the legislature intended for the phrase ‘ruling of
an election official’ to have a narrow, technical meaning. Cf. Bortner v. Woodbridge, [250 Conn. 241, 267, 736
A.2d 104 (1999)] (nothing in legislative history of [General Statutes] § 9-328 gives ‘any indication that it was
intended to have some specialized meaning’). Indeed,
it appears that the legislature considered an improper
action to be a type of ruling.’’ Caruso II, supra, 285
Conn. 646.
We disagree with the plaintiffs’ reliance on Caruso
II. In that case, there was no claim that the plaintiff,
who was the losing mayoral candidate, did not have a
specific personal interest in the outcome of the election
that had been affected by the conduct at issue. Rather,
the only issue that was before this court was whether
the conduct complained of constituted a ruling of an
election official. See id., 644 (defendants claimed that
‘‘the trial court improperly had determined that the
alleged conduct constituted rulings by an election official’’). Thus, it does not follow from our conclusion in
Caruso II that the legislature intended that that particular phrase should be interpreted broadly such that
the legislature intended to eliminate the requirement
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that plaintiffs establish that they have a specific personal interest that was affected by the conduct at issue.
In other words, lack of standing under § 9-329a (a) (1)
can be found either when the plaintiff was not
‘‘aggrieved’’ because he did not have a specific personal
interest that was affected by the conduct at issue or
when the plaintiff may have had a specific personal
interest that was affected by the conduct complained
of but the claim is not within the zone of interests that
the statute was intended to protect because the conduct
did not constitute a ruling of an election official. Only
the latter issue was before this court in Caruso II.
The plaintiffs also rely on this court’s decision in
Bauer v. Souto, 277 Conn. 829, 896 A.2d 90 (2006), to
support their contention that a plaintiff bringing a claim
pursuant to § 9-329a (a) (1) is not required to establish
a specific personal interest that was substantially
affected by the ruling of an election official. In Bauer,
the plaintiff, David P. Bauer, who was a losing candidate
for the common council of the city of Middletown,
brought an action pursuant to § 9-328, challenging the
results of the election. Id., 830–33. All of the candidates
for the common council, which consisted of twelve
members, ran at large. Id., 834. Bauer received the thirteenth highest number of votes. Id. After finding that
one of the voting machines used in the election had
malfunctioned, resulting in an undercount of the votes
for Bauer, the trial court ordered a new election in the
district where the malfunctioning machine had been
located, with all of the candidates participating. Id.,
836–37. On appeal, this court agreed that a new election
was required but concluded that the relief should be a
new citywide election with all candidates participating.
Id., 843. The plaintiff in the present case contends that
Bauer shows that a plaintiff in an election contest can
raise claims that are outside the scope of his or her
specific personal interest.
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We disagree. This court’s conclusion in Bauer that a
new citywide election with all candidates participating
was required was not driven by the determination that
the plaintiff could raise claims on behalf of the other
candidates or electors but by the determination that
the best way to remedy the undercount of the votes
cast for Bauer, a common council candidate, was to
conduct an election that would approximate as closely
as possible the at-large conditions of the invalidated
election. See id., 843–44. In any event, it appears that
Bauer claimed that there had been a mistake in the
count of the vote, not that he was aggrieved by the
ruling of an election official. See id., 836–37 (trial court
found that, as result of malfunctioning machine, ‘‘all
those who voted for [the plaintiff] in district eleven
did not have their vote[s] counted’’ [internal quotation
marks omitted]). Under § 9-328, as under § 9-329a (a)
(2), there is no requirement that a plaintiff establish
aggrievement before the court may entertain a claim
that there has been a mistake in the count of the votes.
See General Statutes § 9-328 (‘‘any elector or candidate
claiming that there has been a mistake in the count of
votes cast’’ may bring complaint pursuant to statute).
Thus, Bauer does not support the plaintiffs’ position
here. Accordingly, we conclude that, to have standing
to bring a claim pursuant to § 9-329a (a) (1), the plaintiff
must establish that he or she has ‘‘a specific, personal
and legal interest in the subject matter of the [controversy] . . . .’’ (Internal quotation marks omitted.) Fort
Trumbull Conservancy, LLC v. New London, supra,
282 Conn. 803.
The plaintiffs have made no claim that, if they are
required to establish that they had a specific personal
interest that was affected by the improprieties in the
handling of the absentee ballots, they are able to do
so. The only harm that the plaintiffs have claimed is
that the election was unfair as a result of the improprieties, and an unfair election affects every voter. Although
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we are not unsympathetic to the desire to ensure the
fairness of the city’s election, particularly given that
this is not the first time that there have been challenges
to the handling of absentee ballots in the city, it is well
established that a claim of injury to ‘‘a general interest
that all members of the community share’’ is not sufficient to establish standing. (Internal quotation marks
omitted.) Id.; see also Crist v. Commission on Presidential Debates, 262 F.3d 193, 195 (2d Cir. 2001) (‘‘a
voter fails to present an [injury in fact] when the alleged
harm is abstract and widely shared or is only derivative
of a harm experienced by a candidate’’); Kauffman v.
Osser, 441 Pa. 150, 156, 271 A.2d 236 (1970) (electors
did not have standing to challenge validity of statutes
governing absentee ballots on ground that statutes operated to dilute their votes because ‘‘a person whose
interest is common to that of the public generally, in
contradistinction to an interest peculiar to himself,
lacks standing to attack the validity of a legislative
enactment’’). But see Committee for an Effective Judiciary v. State, 209 Mont. 105, 112, 679 P.2d 1223 (1984)
(voters had standing to challenge constitutionality of
statutes requiring district court judge or Supreme Court
justice to resign from office before running for another
elective judicial office because electorate was intended
to be beneficiary of state constitutional provision
allowing judge to run for another judicial office without
first resigning). Accordingly, we conclude that the trial
court correctly determined that the plaintiffs lacked
standing to bring a claim pursuant to § 9-329a (a) (1)
because they had no specific personal interest that was
affected by the improprieties complained of.5
5

In light of this conclusion, we need not address the plaintiffs’ contention
that the evidence that the trial court excluded on the ground that it was
relevant only to the plaintiffs’ claim pursuant to § 9-329a (a) (1) supports
the conclusion that the primary election result was unreliable. We note that
the plaintiffs do not claim on appeal that this evidence was relevant to their
claim pursuant to § 9-329a (a) (2), and they have not challenged the trial
court’s evidentiary rulings on any other grounds.
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III
Finally, we address the plaintiffs’ contention that the
trial court applied an improper legal standard when it
determined that the plaintiffs had not established that
a mistake in the count of the votes cast in the primary
election entitled them to an order directing a new primary election. We disagree.
We begin with a review of the general principles governing our review of election contests. ‘‘We previously
have recognized that, under our democratic form of
government, an election is the paradigm of the democratic process designed to ascertain and implement the
will of the people. . . . [E]lection laws . . . generally
vest the primary responsibility for ascertaining [the]
intent and will [of the voters] on the election officials
. . . .’’ (Citation omitted; internal quotation marks
omitted.) Caruso II, supra, 285 Conn. 637.
When considering whether to order a new election,
the court must engage in a ‘‘sensitive balance among
three powerful interests, all of which are integral to
our notion of democracy, but which in a challenged
election may pull in different directions. One such interest is that each elector who properly cast his or her
vote in the election is entitled to have that vote counted.
Correspondingly, the candidate for whom that vote
properly was cast has a legitimate and powerful interest
in having that vote properly recorded in his or her
favor. When an election is challenged on the basis that
particular electors’ votes for a particular candidate were
not properly credited to him, these two interests pull
in the direction of ordering a new election. The third
such interest, however, is that of the rest of the electorate who voted at a challenged election, and arises from
the nature of an election in our democratic society, as
we explain in the discussion that follows. That interest
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ordinarily will pull in the direction of letting the election
results stand.
‘‘An election is essentially—and necessarily—a snapshot. It is preceded by a particular election campaign,
for a particular period of time, which culminates on a
particular date, namely, the officially designated election day. In that campaign, the various parties and candidates presumably concentrate their resources—
financial, political and personal—on producing a victory on that date. When that date comes, the election
records the votes of those electors, and only those electors, who were available to and took the opportunity
to vote—whether by machine lever, write-in or absentee
ballot—on that particular day. Those electors, moreover, ordinarily are motivated by a complex combination of personal and political factors that may result in
particular combinations of votes for the various candidates who are running for the various offices.
‘‘The snapshot captures, therefore, only the results
of the election conducted on the officially designated
election day. It reflects the will of the people as recorded
on that particular day, after that particular campaign,
and as expressed by the electors who voted on that
day. Those results, however, although in fact reflecting
the will of the people as expressed on that day and no
other, under our democratic electoral system operate
nonetheless to vest power in the elected candidates for
the duration of their terms. That is what we mean when
we say that one candidate has been elected and another
defeated. No losing candidate is entitled to the electoral
equivalent of a mulligan.
‘‘Moreover, that snapshot can never be duplicated.
The campaign, the resources available for it, the totality
of the electors who voted in it, and their motivations,
inevitably will be different a second time around. Thus,
when a court orders a new election, it is really ordering
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a different election. It is substituting a different snapshot of the electoral process from that taken by the
voting electorate on the officially designated election
day.’’ (Emphasis in original; footnote omitted; internal
quotation marks omitted.) Bortner v. Woodbridge,
supra, 250 Conn. 255–56.
With these general principles in mind, we turn to the
plaintiffs’ contention that the trial court applied the
wrong legal standard when it determined that the plaintiffs had not established that they were entitled to an
order directing a new primary election pursuant to the
portion of § 9-329a (b) providing that, in a proceeding
pursuant to that statute, the trial court judge may ‘‘order
a new primary if he finds that but for [the] . . . mistake
in the count of the votes . . . the result of such primary
might have been different and he is unable to determine
the result of such primary.’’ Specifically, the plaintiffs
contend that they were not required to establish that
a different candidate would have prevailed but for the
improprieties in the absentee ballot process, but only
that ‘‘(1) there were substantial violations of the requirements of [§ 9-329a (a)], such as errors in the rulings of
an election official or officials or mistakes in the counts
of the votes]; and (2) as a result of those [errors or
mistakes], the reliability of the result of the election is
seriously in doubt.’’ (Footnote omitted; internal quotation marks omitted.) Bauer v. Souto, supra, 277 Conn.
840.
This court previously has had occasion to construe
the phrase ‘‘the result of such primary might have been
different’’ as used in § 9-329a (b). In Penn v. Irizarry,
220 Conn. 682, 688, 600 A.2d 1024 (1991), this court
observed that the word ‘‘might,’’ as used in this provision, was ambiguous because of ‘‘the various gradations
of meaning that lexicographers attribute to the word,
which include ‘probability’ as well as ‘possibility.’ ’’ We
then stated that ‘‘[t]he ambiguity inherent in the use
of ‘might’ in the first condition cannot be allowed to
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obfuscate the relative clarity of the second condition,
inability to determine the outcome of a primary election.’’ Id. Because the trial court in Penn had ‘‘concluded
that [it] was able to determine the result of the contested
primary, because [it] found that the various irregularities relied upon had not affected the outcome,’’ and
because ‘‘[t]he plaintiff [had] not challenged that factual
finding except by pointing to the possibility of a different result,’’ this court concluded that the trial court
correctly determined that the plaintiff was not entitled
to a new primary. Id.
In Caruso II, supra, 285 Conn. 649, the plaintiff contended that this court in Penn had ‘‘too literally construed the language in . . . § 9-329a, so that basically
[the plaintiff’s] burden became showing that but for the
irregularities there would have been a different result
. . . .’’6 (Emphasis in original; internal quotation marks
6

We stated in Caruso II that this court ‘‘did not conclude in Penn that a
plaintiff cannot prevail in an action under § 9-329a if the trial court is able
to determine the result of an election, regardless of how unreliable that
determination is. We concluded only that the plaintiff in Penn could not
prevail because the trial court had found that the official misconduct had
not affected the outcome and the plaintiff had not challenged that finding.’’
(Emphasis in original.) Caruso II, supra, 285 Conn. 649. We acknowledge
that the plaintiff in Penn contended on appeal that he was entitled to an
order directing a new primary because there was a possibility of a different
result. Penn v. Irizarry, supra, 220 Conn. 687–88. Thus, it is difficult to
reconcile our conclusion in that case that the trial court ‘‘was able to determine the result of the contested primary, because [it] found that the various
irregularities relied upon had not affected the outcome’’; id., 688; with our
acknowledgement that the ‘‘might have been different’’ language in § 9-329a
(b) could mean the mere possibility of a different result. In other words, if
‘‘might have been different’’ means that a new election should be ordered
if there is a mere possibility of a different result, it is difficult to see how
a court could, at the same time, both (1) be able to determine the result of
the contested primary so as to obviate the need for a new primary and (2)
conclude that there was a possibility of a different result. In any event, it
is clear from our analysis in Caruso that proof of a mere possibility of a
different result is not sufficient to entitle the plaintiff to an order directing
a new primary. Rather, the plaintiff must establish that ‘‘the reliability of
the result of the election is seriously in doubt.’’ (Emphasis in original;
internal quotation marks omitted.) Caruso II, supra, 649.
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omitted.) The plaintiff contended that this court should
adopt the standard that the court had applied in Bortner
v. Woodbridge, supra, 250 Conn. 241, when construing
a similar provision of § 9-328. In Bortner, this court
held that, to be entitled to an order for a new election,
the plaintiff was not required to show that he would
have prevailed in the election but for the alleged irregularities. Id., 258. Rather, the plaintiff must show that ‘‘(1)
there were substantial violations of the requirements
of the statute . . . and (2) as a result of those violations, the reliability of the result of the election is seriously in doubt.’’ (Emphasis added.) Id.
We agreed with the plaintiff in Caruso II that our
interpretation of § 9-328 in Bortner should guide our
interpretation of § 9-329a (b). See Caruso II, supra, 285
Conn. 649–50 n.25. We then observed that the trial court
in that case repeatedly had stated ‘‘that the plaintiff
could not prevail unless he established that, but for
[the conduct complained of], the result of the primary
election ‘might have been different.’ ’’ Id., 650. In addition, the trial court had indicated that the plaintiff must
establish that ‘‘the result of the election [was] seriously
in doubt.’’ (Internal quotation marks omitted.) Id. We
concluded, therefore, that the trial court had applied
the proper standard. Id. Thus, we clearly held in Caruso
II that the phrase ‘‘the result of [the] primary might
have been different,’’ as used in § 9-329a (b), means
that the reliability of the election result is seriously in
doubt due to substantial violations of § 9-329a (a) (1)
or (2).
In the present case, the trial court stated three times
in its memorandum of decision that it would be authorized to order a new primary if it found that the result
of the first primary ‘‘might have been different.’’ The
court, quoting Bortner v. Woodbridge, supra, 250 Conn.
263, also observed that the plaintiffs were required to
prove by a fair preponderance of the evidence that ‘‘ ‘(1)
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there were . . . substantial mistakes in the count of
the votes; and (2) as a result of those errors or mistakes,
the reliability of the result of the election . . . is seriously in doubt.’ ’’ Thus, although the trial court stated
at one point in its memorandum of decision that the
plaintiffs had failed to establish that the ‘‘the result of
the primary would have been different’’ but for the
mistake in the count of the votes, when the memorandum is read in its entirety, it is clear that the trial court
properly understood and applied the ‘‘might have been
different’’ standard. See Caruso II, supra, 285 Conn.
650 n.26 (rejecting plaintiff’s claim that single reference
to ‘‘would have been different’’ standard showed that
trial court applied that standard when it repeatedly cited
correct ‘‘might have been different’’ standard [emphasis
omitted; internal quotation marks omitted]).
To the extent that the plaintiffs contend that the
requirement under Bortner v. Woodbridge, supra, 250
Conn. 263, that they establish that ‘‘the reliability of the
result of the election . . . is seriously in doubt’’ does
not require them to establish that there is a significant
risk that the result would have been different but for
the conduct complained of, but only that there were
significant improprieties in the election process, we
expressly held to the contrary in Caruso II, supra, 285
Conn. 618. We stated in that case that, ‘‘[a]lthough we
are mindful of the difficulties that plaintiffs face in
meeting [the heavy burden of proving by a preponderance of the evidence that any irregularities in the election process actually, and seriously, undermined the
reliability of the election results] in light of the statutory
time constraints on election contests and the magnitude
and complexity of the election process, our limited statutory role in that process and our need to exercise
great caution when carrying out that role compel the
conclusion that proof of irregularities in the process
is not sufficient to overturn an election in the absence
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of proof that any of the irregularities actually affected
the result.’’ (Emphasis altered.) Id., 653. It is also clear
that the phrase ‘‘reliability of the result’’ means the
reliability of the voters’ choice of candidate and not the
reliability of the precise vote count. For example, if an
election result were 1000 votes for candidate A and
1200 votes for candidate B, the fact that the plaintiff
established that candidate A actually received 1010
votes and candidate B actually received 1190 votes
would not entitle the plaintiff to a new election on the
ground that the initial count was unreliable because it
would still be clear that candidate B was the winning
candidate. We conclude, therefore, that the trial court
applied the proper legal standard.
We further conclude that the trial court properly
found that, under this standard, the plaintiffs had failed
to establish that the reliability of the result of the primary election is seriously in doubt. Indeed, they have
not expressly challenged any of the court’s factual findings or legal conclusions as to which absentee ballots
should have been counted, and they have not pointed
to any evidence that would compel a finding that there
is a serious risk that Moore or any of the other candidates who lost in the primary election would have won
in the absence of the improprieties in the handling of
the absentee ballots. Accordingly, we conclude that the
trial court correctly determined that the plaintiffs failed
to establish that they were entitled to an order directing
a new special primary election.
The judgment is affirmed.
In this opinion the other justices concurred.
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DANIEL REALE ET AL. v. STATE
OF RHODE ISLAND ET AL.
The named plaintiff’s petition for certification to
appeal from the Appellate Court, 192 Conn. App. 759
(AC 42044), is denied.
MULLINS, J., did not participate in the consideration
of or decision on this petition.
Daniel Reale, self-represented, in support of the
petition.
Michael W. Field, Rhode Island assistant attorney
general, and Steven M. Richard, in opposition.
Decided November 27, 2019

STATE OF CONNECTICUT v. ROBERT A. CANE
The defendant’s petition for certification to appeal
from the Appellate Court, 193 Conn. App. 95 (AC 40657),
is denied.
Desmond M. Ryan, in support of the petition.
Michele C. Lukban, senior assistant state’s attorney,
in opposition.
Decided November 27, 2019

STATE OF CONNECTICUT v. JEFFREY
ORLANDO CREWE
The defendant’s petition for certification to appeal
from the Appellate Court, 193 Conn. App. 564 (AC
40882), is denied.
Timothy H. Everett, assigned counsel, in support of
the petition.
Lisa A. Riggione, senior assistant state’s attorney,
in opposition.
Decided November 27, 2019
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STATE OF CONNECTICUT v. ANDREW
M. SENTEMENTES
The defendant’s petition for certification to appeal
from the Appellate Court, 193 Conn. App. 906 (AC
41331), is denied.
Lisa J. Steele, assigned counsel, in support of the
petition.
Timothy F. Costello, assistant state’s attorney, in
opposition.
Decided November 27, 2019

STATE OF CONNECTICUT v. WAGNER GOMES
The defendant’s petition for certification to appeal
from the Appellate Court, 193 Conn. App. 79 (AC 41364),
is granted, limited to the following issues:
‘‘1. Did the Appellate Court correctly conclude that
the trial court’s ‘investigative inadequacy’ jury instruction did not mislead the jury or otherwise prejudice
the defendant?
‘‘2. Should this court overrule or limit its decisions
in State v. Williams, 169 Conn. 322, 363 A.2d 72 (1975),
and State v. Collins, 299 Conn. 567, 10 A.3d 1005, cert.
denied, 565 U.S. 908, 132 S. Ct. 314, 181 L. Ed. 2d 193
(2011), as they relate to the ‘investigative inadequacy’
jury instruction, and invoke its supervisory authority
to prescribe an investigative inadequacy instruction as
proposed by the defendant?’’
Lisa J. Steele, assigned counsel, in support of the
petition.
Timothy J. Sugrue, assistant state’s attorney, in
opposition.
Decided November 27, 2019
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BARBARA AYRES v. GEORGE AYRES
The defendant’s petition for certification to appeal
from the Appellate Court, 193 Conn. App. 224 (AC
41548), is denied.
Jeffrey D. Ginzberg, in support of the petition.
Decided November 27, 2019

BARBARA AYRES v. GEORGE AYRES
The plaintiff’s cross petition for certification to
appeal from the Appellate Court, 193 Conn. App. 224
(AC 41548), is denied.
Stephanie M. Weaver, in support of the petition.
Decided November 27, 2019

DANIEL KLEIN v. QUINNIPIAC UNIVERSITY
The plaintiff’s petition for certification to appeal from
the Appellate Court, 193 Conn. App. 469 (AC 41964), is
granted, limited to the following issues:
‘‘1. Did the Appellate Court correctly conclude that
the trial court had properly decided to instruct the jury
regarding the duty of care owed by a landowner to a
trespasser but not to instruct the jury regarding the
duty of care owed to a licensee?
‘‘2. If the answer to the first question is ‘no,’ did
the Appellate Court correctly conclude that the error
was harmless?’’
KAHN, J., did not participate in the consideration of
or decision on this petition.
Steven D. Jacobs, in support of the petition.
James E. Wildes, in opposition.
Decided November 27, 2019

Page 108

CONNECTICUT LAW JOURNAL

904

ORDERS

December 10, 2019

334 Conn.

STATE OF CONNECTICUT v. GARYL ALEXIS
The defendant’s petition for certification to appeal
from the Appellate Court, 194 Conn. App. 162 (AC
40528), is denied.
KAHN, J., did not participate in the consideration of
or decision on this petition.
Robert L. O’Brien, assigned counsel, in support of
the petition.
Jennifer F. Miller, assistant state’s attorney, in opposition.
Decided November 27, 2019
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R.D. CLARK & SONS, INC., ET AL. v.
JAMES CLARK ET AL.
(AC 40592)
DiPentima, C. J., and Devlin and Sullivan, Js.
Syllabus
The plaintiff R Co. sought to recover damages from the defendant J, a
minority shareholder of R. Co., for alleged breach of fiduciary duty.
Since 1984, R Co., which was founded by R, the late father of the
individual parties, who are all siblings, has operated as a specialty freight
trucking business. When R died, C assumed R’s shares of R Co., and
the siblings managed R Co.’s operations until they had a falling out in
2011, and J resigned from his positions as an officer and director of
R Co. After the plaintiffs commenced the underlying action, J filed a
counterclaim seeking dissolution of R Co. on the ground that the individual plaintiffs had engaged in illegal, oppressive and fraudulent conduct
to J’s detriment. In lieu of dissolution, R Co. elected to purchase J’s
shares in it at fair value, and the plaintiffs withdrew their complaint. J
thereafter filed a second amended counterclaim alleging that R Co. had
engaged in oppressive conduct because for many years it provided
shareholders with funds to pay federal income tax liabilities incurred
as a result of the pass-through of R Co.’s profits to them, but J had not
received any such payments for the years of 2012, 2013, and 2014, even
though he remained a shareholder. Because the parties could not agree
as to the fair value of J’s shares or to the terms of R Co.’s purchase of
them, those issues were presented to the court, which, after a trial,
determined the value of R Co. and the fair value of J’s shares, and
concluded that because R Co., through its majority shareholders,
engaged in oppressive conduct toward J, J’s interest in R Co. would not
be subject to a minority discount. The court held further evidentiary
hearings and determined that J’s shares would not be reduced by a
marketability discount and that J was entitled to attorney’s fees and
expert witness fees, and the court ordered R Co. to pay J certain sums.
R Co. appealed to this court from the judgment of the trial court determining the fair value of J’s shares, establishing the terms of payment for
the purchase of those shares, and awarding attorney’s fees and expert
witness fees. J, on cross appeal, claimed that the trial court erred in
not awarding attorney’s fees in the amount of one third of the value of
his interest in R Co. pursuant to a contingency fee agreement that he
had signed with his counsel. Held:
1. R Co. could not prevail on its claim that the trial court erred by not tax
affecting its earnings in analyzing its valuation; the court did not abuse
its discretion in declining to tax affect R’s future cash flow, as the
court, in the absence of binding authority, carefully considered cases
from other jurisdictions, which provided considerable support for its
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approach, the court was tasked with determining fair value, as opposed
to fair market value, and the present case was ill-suited to tax affecting
earnings in light of R Co.’s practice of extending loans to shareholders
to cover their tax liabilities and then retiring those loans through the
payment of bonuses, and it was entirely foreseeable that such a practice
would continue after R Co. purchased J’s shares.
2. The trial court did not err in declining to apply a minority discount to
the value of J’s shares, or in awarding attorney’s fees and expert witness
fees on the ground that J suffered oppression at the hands of R Co.’s
majority shareholders: there was no basis in the record to support R
Co.’s claim that J did not have a reasonable expectation of assistance
from R Co. to cover his tax liabilities, and even though R Co. claimed
that the decision of whether to assist J in covering his tax liabilities
was made by its financial advisory board, not by the majority shareholders, that claim rested on the testimony of M, a financial advisor, who
the court expressly found not credible; moreover, although R Co. claimed
that J failed to establish his tax obligations for the years in question,
the record supported the court’s finding that R Co. provided tax adjustments to shareholders who had a potential tax liability, not only to those
who proved an actual tax liability, and the court properly rejected R
Co.’s claim that any oppression occurred only after J petitioned for
dissolution, as the court’s finding of oppression was not limited to the
2014 tax year, but began in 2011, when J resigned as an officer and
director, and, therefore, the court’s finding of minority oppression was
not clearly erroneous, it did not abuse its discretion by not applying a
minority discount to the value of J’s shares in R Co., and R Co.’s challenge
to the court’s award of attorney’s fees and expert witness fees failed.
3. R. Co. could not prevail on its claim that the trial court erred in declining
to apply a marketability discount to the value of J’s shares, which was
based on its claim that the court’s failure to do so caused an undue
financial burden: the court examined R Co.’s finances and the value of
J’s shares, and determined that there were no extraordinary circumstances that warranted a marketability discount, and even though J’s
one-third share of R Co. was substantial, that did not mean that R Co.
should not be required to pay fair value for J’s shares; moreover, the
court focused on the financial burden of its judgment on R Co., as well
as on R Co.’s financial viability, when it fashioned the ten year payment
plan afforded to R Co. to satisfy the judgment, and, therefore, R Co.
could not prevail on a claim of unfair financial burden simply because
it might experience difficulty satisfying the court’s judgment.
4. The trial court did not abuse its discretion in accounting for a certain
loan due to R Co. from J and in ordering that certain sums be paid to
J within thirty days of the date of judgment; given the irregular bookkeeping employed by R Co., the court’s treatment of those sums was reasonable and equitable, as the court included J’s loan balance as an asset
of R Co., adding it, along with the loan balances of other shareholders,
to the capitalized cash flow in arriving at R Co.’s total value, and it
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essentially credited J for the bonus provided to the two other shareholders in 2014 and reduced the value of J’s share in R Co., and the court’s
decision to add the loan balance to the overall value of R Co. while
reducing the value of J’s shares by the credit was an imperfect, but
justifiable treatment of those sums.
5. J could not prevail on his claim on cross appeal that the trial court abused
its discretion by declining to award attorney’s fees in the amount of
one third of the value of J’s shares in R Co. in accordance with a
contingency fee agreement that he had signed with his counsel; although
J claimed that the court did not first analyze the terms of the fee agreement before departing from its terms to prevent substantial unfairness
to R Co., because the court reached the issue of substantial unfairness,
the court necessarily first analyzed the terms of the contingency fee
agreement and found that its terms were reasonable, and the court did
not err in finding that adherence to the agreement would be substantially
unfair to R Co., as the court did not hold that the agreement was
unreasonable but, rather, found that the resulting award was unreasonable because it was over $100,000 more than an award based upon the
actual services rendered by J’s attorneys, and that finding was sufficient
to sustain the court’s determination that adhering to the agreement
would be substantially unfair.
Argued September 9—officially released December 10, 2019
Procedural History

Action seeking damages for, inter alia, breach of fiduciary duty, and for other relief, brought to the Superior Court in the judicial district of Hartford, where the
named defendant filed a counterclaim seeking, inter
alia, dissolution of the named plaintiff corporation;
thereafter, the named plaintiff elected to purchase the
named defendant’s stock in the named plaintiff at fair
value; subsequently, the plaintiffs withdrew their complaint; thereafter, the named defendant filed a second
amended counterclaim; subsequently, the matter was
tried to the court, Hon. Joseph M. Shortall, judge trial
referee; judgment determining the fair value of the
named defendant’s shares in the named plaintiff and
establishing terms of payment; thereafter, the court
awarded the named defendant attorney’s fees and
expenses, and the plaintiffs appealed to this court and
the named defendant filed a cross appeal; subsequently,
the defendant Carolyn Manchester et al. withdrew their
claims on appeal. Affirmed.

December 10, 2019

CONNECTICUT LAW JOURNAL

194 Conn. App. 690

DECEMBER, 2019

Page 5A

693

R.D. Clark & Sons, Inc. v. Clark

Richard P. Weinstein, with whom, on the brief, was
Sarah Lingerheld, for the appellant-cross appellee
(named plaintiff).
Jack G. Steigelfest, with whom was Christopher M.
Harrington, for the appellee-cross appellant (named
defendant).
Opinion

DEVLIN, J. In this case involving the buyout of minority shares of a closely held corporation, the plaintiff,
R.D. Clark & Sons, Inc. (corporation),1 appeals, and the
defendant James Clark2 cross appeals, from the judgment of the trial court determining the fair value of
those shares, establishing the terms of payment for the
purchase of those shares, and awarding attorney’s fees
to the defendant. On appeal, the corporation asserts
that the trial court erred in determining the value of the
defendant’s shares by (1) not tax affecting the corporation’s earnings in analyzing its valuation, (2) not
applying a minority discount to the value of the defendant’s shares, and awarding the defendant attorney’s
and expert witness fees and costs, on the ground that
the defendant suffered minority oppression at the hands
of the plaintiffs, (3) not applying a marketability
discount to the value of the defendant’s shares, and (4)
incorrectly accounting for a certain loan due to the
corporation from the defendant and ordering that certain sums be paid to the defendant within thirty days
of the date of judgment. On cross appeal, the defendant
claims that the court erred by not awarding him attorney’s fees in the amount of one third of the value of
1
Carolyn Manchester and John Clark also were plaintiffs in this action,
and, initially, were parties to this appeal. They subsequently withdrew their
claims on appeal, leaving the corporation as the sole appellant. Any reference
herein to the plaintiffs includes the corporation, Carolyn Manchester and
John Clark.
2
Smart Choice Trucking, LLC (Smart Choice), also was a defendant in
this action. Because the claims against Smart Choice were withdrawn, all
references herein to the defendant refer only to James Clark.
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his shares in the corporation in accordance with the
retainer agreement that he had signed with his counsel.
We affirm the judgment of the trial court.
The following factual and procedural history is relevant to the issues on appeal. Since 1984, the corporation, which was founded by Robert D. Clark, the late
father of the individual parties, who are all siblings,
has operated as a specialty freight trucking business,
transporting primarily gasoline, kerosene and water.
Robert D. Clark owned one third of the shares of the
corporation, and John Clark and the defendant also
each owned one third. When Robert D. Clark died in
May, 2011, Carolyn Manchester assumed his shares of
the corporation. The three siblings served as officers
and directors of the corporation, and managed the operations of the corporation until they had a falling out
later in 2011, and the defendant was terminated from
his position as a driver and occasional dispatcher. The
defendant resigned from his positions as an officer and
director of the corporation in February, 2012.
On April 2, 2014, the plaintiffs commenced the underlying action against the defendant and Smart Choice.
In their five count complaint, the plaintiffs alleged, inter
alia, that the defendant, after being terminated from his
employment with the corporation in 2011, improperly
utilized certain proprietary information to start a new
business, Smart Choice, and undermined the corporation’s business operations.
On September 19, 2014, the defendant and Smart
Choice filed an answer and special defenses, and the
defendant, alone, filed a five count counterclaim seeking, inter alia, dissolution of the corporation pursuant
to General Statutes § 33-896 (a),3 on the ground that
3
General Statutes § 33-896 (a) provides in relevant part: ‘‘The superior
court for the judicial district where the corporation’s principal office or, if
none in this state, its registered office, is located may dissolve a corporation:
‘‘(1) In a proceeding by a shareholder if it is established that: (A) (i) The
directors are deadlocked in the management of the corporate affairs, (ii)
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the individual plaintiffs had engaged in illegal, oppressive and/or fraudulent conduct to his detriment.
On November 21, 2014, the corporation elected, in
lieu of dissolution, to purchase the defendant’s shares
in it at the fair value of those shares, pursuant to General
Statutes § 33-900.4
On February 24, 2016, the plaintiffs withdrew their
complaint against the defendant and Smart Choice. Also
on that date, the defendant filed a second amended
counterclaim alleging that the corporation had a practice for many years of providing shareholders with
funds to pay the federal income tax liabilities incurred
by them as a result of the pass-through of the corporation’s profits to them, but that the defendant had not
received any such payments from the corporation for
the years 2012, 2013 and 2014, although he remained a
shareholder of the corporation. The defendant claimed
that said conduct by the plaintiffs was oppressive.
The parties were unable to reach an agreement as
to the fair value of the defendant’s shares in the corporation and the terms of the corporation’s purchase of
them, so those issues were presented to the court for
determination. After a trial spanning several days in
the shareholders are unable to break the deadlock, and (iii) irreparable
injury to the corporation is threatened or being suffered or the business
and affairs of the corporation can no longer be conducted to the advantage
of the shareholders generally, because of the deadlock; (B) the directors
or those in control of the corporation have acted, are acting or will act in
a manner that is illegal, oppressive or fraudulent; (C) the shareholders are
deadlocked in voting power and have failed, for a period that includes at
least two consecutive annual meeting dates, to elect successors to directors
whose terms have expired; or (D) the corporate assets are being misapplied
or wasted . . . .’’
4
General Statutes § 33-900 (a) provides in relevant part: ‘‘In a proceeding
under subdivision (1) of subsection (a) of section 33-896 to dissolve a
corporation, the corporation may elect or, if it fails to elect, one or more
shareholders may elect to purchase all shares owned by the petitioning
shareholder at the fair value of the shares. . . .’’
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December, 2015, and February, 2016, the court issued
a memorandum of decision on August 30, 2016,
determining that (1) as of December 31, 2014,5 the value
of the corporation was $3,708,413, and the fair value
of the defendant’s shares of the corporation was
$1,236,138, and (2) because the corporation, through
the actions of its majority shareholders, engaged in
oppressive conduct toward the defendant, the value
of the defendant’s interest in the corporation was not
subject to a minority discount. The court further
ordered that it would hold another hearing on the issues
of whether there were extraordinary circumstances to
justify the application of a marketability discount to
the value of the defendant’s shares, the terms according
to which the corporation would purchase those shares,
and whether the defendant was entitled to an award of
reasonable attorney’s and expert witness fees and
expenses.
On September 8, 2016, the corporation filed a motion
for reargument and reconsideration. On October 24,
2016, the court issued a memorandum of decision granting in part and denying in part that motion, determining
that, upon reconsideration, the value of the corporation
as of December 31, 2014, was $2,356,719, and the fair
value of the defendant’s shares in the corporation
was $785,573.
On December 30, 2016, following another evidentiary
hearing, the trial court issued a memorandum of decision determining, inter alia, that the value of the defendant’s shares of the corporation should not be reduced
by a marketability discount, the defendant was entitled
to statutory attorney’s and expert witness fees and
expenses pursuant to § 33-900 (e),6 and the defendant
5

This date was agreed upon by the parties.
General Statutes § 33-900 (e) provides in relevant part: ‘‘In a proceeding
under subdivision (1) of subsection (a) of section 33-896, if the court finds
that the petitioning shareholder had probable grounds for relief under said
subdivision, it may award to the petitioning shareholder reasonable fees
and expenses of counsel and of any experts employed by him.’’
6
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was not entitled to prejudgment interest, but was entitled to postjudgment interest.
On June 19, 2017, the trial court issued a memorandum of decision, following another hearing held on
April 27, 2017, rendering judgment against the corporation and in favor of the defendant, holding that the
defendant was entitled to a total sum of $983,028.09,
including statutory attorney’s fees and expert witness
fees and expenses. The court also found that the defendant was entitled to postjudgment interest at the rate
of 2.25 percent. The court ordered the corporation to
pay $87,653 to the defendant within thirty days and,
further, to pay $8339.29 per month to the defendant for
a period of ten years, and to maintain a performance
bond to secure payment of the judgment. The court
also dismissed the defendant’s counterclaim seeking a
dissolution of the corporation.
On June 28, 2017, the corporation filed a motion for
reconsideration limited to the portions of the trial
court’s June 19, 2017 decision requiring it to pay $87,653
to the defendant within thirty days and ordering it to
obtain a performance bond. The court held an evidentiary hearing on these issues on August 24, 2017. On
September 14, 2017, the court issued a memorandum
of decision declining to modify its order that the corporation pay $87,653 to the defendant within thirty days.
The court, however, vacated its order requiring the corporation to obtain a performance bond, but ordered
that the corporation satisfy its monthly installments on
the first of each month and that it be assessed a late
charge if it did not timely satsisfy that obligation.
The corporation appeals from the judgment of the
trial court determining the value of the defendant’s
shares and its award of attorney’s and expert witness
fees and expenses to the defendant. The defendant does
not quarrel with the trial court’s determination of the
value of his interest in the corporation, but challenges,
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by way of cross appeal, the court’s decision not to
award attorney’s fees in the amount of one third of the
value of his interest in the corporation pursuant to the
contingency fee agreement that he had signed with
his counsel.
I
APPEAL
Because all of the claims raised by the corporation
on appeal stem from the valuation of the defendant’s
shares in it, we begin by setting forth the following
general applicable legal principles. As noted herein, the
corporation elected to purchase the defendant’s shares
at the fair value of those shares pursuant to § 33-900
(a). Section 33-900 (d) provides that, if the parties are
unable to reach an agreement as to the fair value of
the shares, the court shall determine the fair value of
them as of the day before the date on which the petition
was filed or as of such other date as the court deems
appropriate under the circumstances.
‘‘Fair value’’ is not defined in § 33-900. It is, however,
defined in a separate provision of the Connecticut Business Corporation Act, which encompasses General Statutes §§ 33-600 to 33-998. General Statutes § 33-855 (3)7
provides in relevant part: ‘‘ ‘Fair value’ means the value
of the corporation’s shares determined . . . (B) using
customary and current valuation concepts and techniques generally employed for similar businesses in the
context of the transaction requiring appraisal, and (C)
without discounting for lack of marketability or minority status . . . .’’ This definition is identical to the definition of ‘‘fair value’’ contained in its counterpart under
7

Although § 33-855 applies in the context of a determination of the rights
of a dissenting shareholder, it has been observed, and we agree, that ‘‘there
is no reason to believe that ‘fair value’ means something different when
addressed to dissenting shareholders . . . than it does in the context of
oppressed shareholders . . . .’’ (Citations omitted.) Balsamides v. Protameen Chemicals, Inc., 160 N.J. 352, 374, 734 A.2d 721 (1999); see also Robblee
v. Robblee, 68 Wash. App. 69, 77–80, 841 P.2d 1289 (1992) (holding that
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§ 13.01 (4) of the American Bar Association’s Model
Business Corporation Act. 8 Given this definition, it
seems evident that neither a minority discount nor a
marketability discount would apply to the determination of the fair value of shares that are being purchased
by a corporation, versus being sold on the market. This
position is supported by the widely accepted principle
that ‘‘fair value’’ is not synonymous with ‘‘fair market
value.’’ See, e.g., Pueblo Bancorporation v. Lindoe, Inc.,
63 P.3d 353, 363 (Colo. 2003); Brynwood Co. v.
Schweisberger, 393 Ill. App. 3d 339, 353, 913 N.E.2d 150
(2009); Franks v. Franks, Court of Appeals of Michigan,
Docket No. 343290,
N.W.2d
, 2019 WL 4648446,
*15 (Mich. App. September 24, 2019); Balsamides v.
Protameen Chemicals, Inc., supra, 160 N.J. 374–77;
Columbia Management Co. v. Wyss, 94 Or. App. 195,
202–206, 765 P.2d 207 (1988); HMO-W, Inc. v. SSM
Health Care System, 234 Wis. 2d 707, 717–23, 611
N.W.2d 250 (2000). Accordingly, most courts disfavor
the application of minority or marketability discounts
in situations such as the one presented in this case.
Connecticut has no appellate authority on this issue.
Here, the trial court did not make a pronouncement
regarding the allowance or prohibition of minority or
marketability discounts as a matter of law. Rather, the
trial court presumed the propriety of their application,
but declined to apply either given the facts presented
in this case. We thus limit our analysis to the holdings
‘‘fair value’’ means same in oppressed shareholder action as in dissenting
shareholder action [internal quotation marks omitted]).
8
‘‘Connecticut’s corporate law is substantially similar to the provisions
of the American Bar Association’s Model Business Corporation Act; see,
e.g., Trevek Enterprises, Inc. v. Victory Contracting Corp., 107 Conn. App.
574, 583 n.4, 945 A.2d 1056 (2008) ([i]n 1994, the General Assembly enacted
. . . a comprehensive revision . . . designed to bring our corporations statutes into conformity with the American Bar Association’s revised Model
Business Corporation Act) . . . .’’ (Internal quotation marks omitted.)
Financial Freedom Acquisition, LLC v. Griffin, 176 Conn. App. 314, 329,
170 A.3d 41, cert. denied, 327 Conn. 931, 171 A.3d 454 (2017).
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of the trial court and the corporation’s specific challenges to them.
There is no appellate authority mandating that a particular methodology be employed in determining fair
value when a corporation elects to buy out a minority
shareholder in lieu of dissolution. It is, however, well
settled that ‘‘valuation is a factual determination. In
assessing the value of . . . property . . . the trier
arrives at [its] own conclusions by weighing the opinions of the appraisers, the claims of the parties, and
[its] own general knowledge of the elements going to
establish value, and then employs the most appropriate
method of determining valuation. . . . The trial court
has the right to accept so much of the testimony of the
experts and the recognized appraisal methods which
they employed as [it] finds applicable; [its] determination is reviewable only if [it] misapplies, overlooks, or
gives a wrong or improper effect to any test or consideration which it was [its] duty to regard. . . . In
determining whether the trial court reasonably could
have concluded as it did on the basis of the evidence
before it, we will give every reasonable presumption
in favor of the correctness of [its] action.’’ (Citation
omitted; internal quotation marks omitted.) Siracusa
v. Siracusa, 30 Conn. App. 560, 568–69, 621 A.2d 309
(1993). ‘‘The trial court’s findings are binding upon this
court unless they are clearly erroneous in light of the
evidence and the pleadings in the record as a whole.
. . . A finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.
. . . Therefore, to conclude that the trial court abused
its discretion, we must find that the court either incorrectly applied the law or could not reasonably conclude
as it did.’’ (Internal quotation marks omitted.) Britto v.
Britto, 166 Conn. App. 240, 245–46, 141 A.3d 907 (2016).
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The methodology used by the trial court in this case,
as well as the parties’ expert witnesses, to determine
the value of the corporation as a going concern as of
December 31, 2014, was (1) to make a projection of
future cash flow, (2) to make adjustments to normalize
this cash flow and (3) to apply a capitalization rate to
arrive at a value for the business. Both parties presented
expert testimony in support of their respective positions. The trial court expressly considered the various
opinions of both expert witnesses, but, for the most
part, agreed with the valuation methods and calculations utilized by the corporation’s expert witness.
Despite the multitude of factors considered by the
trial court in calculating the fair value of the defendant’s
shares in the corporation, and the complexity of those
calculations, the corporation challenges the trial court’s
valuation on only three grounds. The corporation claims
that the trial court erred by (1) not tax affecting the
corporation’s earnings in connection with its cash flow
valuation analysis, (2) not making a downward adjustment in the value of the defendant’s shares because
the defendant was a minority shareholder, and (3) not
making a downward adjustment in the value of the
defendant’s shares because of the limited marketability
of shares in a closely held corporation. We address each
of these claims, in addition to the plaintiff’s challenge
to the trial court’s award of attorney’s and expert witness fees to the defendant, in turn.
A
The corporation first challenges the trial court’s decision not to tax affect earnings in its analysis of the
corporation’s cash flow valuation. In performing their
respective analyses of the value of the corporation, both
of the parties’ expert witnesses decreased the corporation’s normalized earnings to reflect a pass-through tax
rate; the corporation’s expert applied a 25 percent tax
rate and the defendant’s expert applied a 12.6 percent
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tax rate. The trial court declined to apply any tax affecting adjustment. The corporation argues that ‘‘the [trial
court’s] failure to apply any tax adjustment results in
an artificially inflated value of the corporation because
it fails to take into account that shareholders will not
receive the full benefit of the corporation’s earnings
because they must pay income tax on same.’’9 (Emphasis omitted.) In other words, the corporation contends
that the trial court should have reduced its projected
future income by deducting hypothetical corporate
income taxes even though, as an S corporation,10 it does
not pay taxes. We disagree.
‘‘[V]aluation is a fact specific task exercise; tax affecting is but one tool in accomplishing that task.’’ (Internal
quotation marks omitted.) D. Tinkelman et al., ‘‘Sub S
Valuation: To Tax Effect, or Not to Tax Effect, Is Not
Really the Question,’’ 65 Tax Law. 555, 587 (2012). Tax
affecting ‘‘is the discounting of estimated future corporate earnings on the basis of an assumed future tax
burden imposed on those earnings . . . .’’ Dallas v.
Commissioner of Internal Revenue, T. C. Memo 2006212, 92 T.C.M. (CHH) 313, 315 n.3 (T.C. 2006). The
application of tax affecting to S corporations is complicated by the fact that S corporations do not pay taxes.
See 26 U.S.C. § 1363 (a). Rather, the S corporation passes its income through to its shareholders who report
their pro rata shares of that income on their individual
tax returns. See 26 U.S.C. § 1366. Indeed, in the view
of the United States Tax Court (tax court) and the
Internal Revenue Service, the principal benefit enjoyed
by S corporation shareholders is the reduction in the
9
The corporation also argues that ‘‘[b]ecause both experts applied a tax
adjustment, it was error for the trial court to substitute its own judgment and
fail to apply any tax adjustment.’’ This argument is belied by the axiomatic
principle that the court is not bound by the opinions of expert witnesses.
See, e.g., Johnson v. Healy, 183 Conn. 514, 516–17, 440 A.2d 765 (1981).
10
An S corporation is a corporation with no more than 100 shareholders
that passes through net income or losses to those shareholders in accordance
with Internal Revenue Code, Chapter 1, Subchapter S.
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total tax burden imposed on the enterprise, a burden
that should be considered when valuing an S corporation. Gross v. Commissioner of Internal Revenue, T.
C. Memo. 1999-254, 78 T.C.M. (CCH) 201, 209 (T.C.
1999), aff’d, 272 F.3d 333 (6th Cir. 2001). Accordingly
in Gross, the tax court approved, and the United States
Court of Appeals for the Sixth Circuit affirmed, a valuation of stock in an S corporation that did not tax affect
future earnings. Id., 335. Subsequent to Gross, the tax
court has repeatedly refused to tax affect estimated
earnings to determine the value of an S corporation. See,
e.g., Estate of Gallagher v. Commissioner of Internal
Revenue, T. C. Memo 2011-148, p. 12, 101 T.C.M. (CCH)
1702 (T.C. 2011) (‘‘we will not impose an unjustified
fictitious corporate tax rate burden on [the company’s]
future earnings’’)
The propriety of the application of tax adjustments
has been, and remains, the subject of considerable
debate, and there is no Connecticut law that mandates
a specific approach to tax affecting. Like the tax court,
some courts have chosen to reject an adjustment to
S corporation cash flows based on taxes. See In re
Radiology Assocsiates, Inc. Litigation, 611 A.2d 485,
495 (Del. Ch. 1991) (ignoring taxes altogether is only
way discounted cash flow analysis can reflect accurately value of cash flow to investors); In the Matter
of the Dissolution of Bambu Sales, Inc., New York
Supreme Court, 177 Misc. 2d 459, 464–66, 672 N.Y.S.
2d 613 (N.Y. Sup. December 17, 1997) (use of income
method approach to value interest of minority shareholder without adjusting for taxes); Vicario v. Vicario,
901 A.2d 603, 609 (R.I. 2000) (trial court did not abuse
discretion in not tax affecting earnings of S corporation).
Some courts, however, take a different view. The
Delaware Court of Chancery approved the tax affecting
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of S corporation earnings in Delaware Open MRI Radiology Associates, P.A. v. Kessler, 898 A.2d 290 (Del. Ch.
2006). In Kessler, the court rejected both tax affecting
at corporate rates and not tax affecting at all. Id. 326–30.
Instead, comparing the income that could be received
by shareholders in an S corporation and a C corporation
after consideration of corporate taxes, dividend taxes
and individual taxes, the court calculated a tax adjustment that would equalize the after-tax income each
shareholder would receive. Id. The Kessler opinion
cited to and acknowledged the earlier decision of the
Delaware Chancery Court, In re Radiology Associates,
Inc. Litigation, supra, 611 A.2d 485, and embraced its
reasoning that the tax advantages of an S corporation
should be given weight in the valuation analysis. Delaware Open MRI Radiology Associates, P.A. v. Kessler,
supra, 327–28. Kessler, however, disagreed that the
proper method to implement the S corporation tax benefits was to ignore taxes. Id.
The Supreme Judicial Court of Massachusetts
approved of this approach in a case involving the valuation of an S corporation in a marital dissolution matter.
Bernier v. Bernier, 449 Mass. 774, 782–83 n.15, 873
N.E. 2d 216 (2007). Some experts on corporate finance
continue to advocate for tax affecting despite criticism
by the tax court. Wall v. Commissioner of Internal
Revenue, T. C. Memo 2001-75, 81 T.C.M. (CCH) 1425,
1439 n.25 (T.C. 2001).
Against this complicated legal backdrop, the trial
court in the present case decided not to tax affect the
future cash flow of the corporation. In this regard, the
trial court did not abuse its discretion for several reasons. First, such an approach finds considerable support in the previously cited tax cases as well as Gross,
the only reported decision on tax affecting by a United
States Court of Appeals. Second, the trial court in the
present case was tasked with determining fair value, not
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fair market value. Kessler, in particular, was concerned
with how willing buyers and sellers in a free market
would value the stock in question. Bernier likewise
involved a fair market valuation. Third, the issue of tax
affecting continues to be an open debate among experts
in the field. See D. Tinkelman, supra, 65 Tax Law. 557
(appraisal profession considers this controversial area,
with some experts believing no S corporation premium
is appropriate, and others endorsing use of one of number of different models to measure S corporation premium). Finally, the present case seems particularly
ill-suited to tax affecting earnings in light of the corporation’s practice of extending loans to shareholders to
cover their tax liabilities and then retiring those loans
through the payment of bonuses. It was entirely foreseeable that such a practice would continue after the defendant’s shares were purchased by the corporation.
Our decision that the trial court did not abuse its
discretion in not tax affecting projected future earnings
is based on the facts of this case. We discern no bright
line rule in this area. A trial court facing the issue of
tax affecting in the future would certainly be able to
consider cases such as Gross, Kessler and Bernier to
decide whether tax affecting is appropriate under the
circumstances. We conclude that, in the absence of
binding authority, the trial court carefully considered
the approaches employed by other jurisdictions and
properly exercised its broad discretion by declining to
tax affect the corporation’s earnings.
B
The corporation next asserts that the trial court erred
in not applying a discount to the value of the defendant’s
shares because of his status as a minority shareholder.
The idea behind this so-called minority discount is that
in an arms-length transaction, a willing buyer would
pay less for a noncontrolling interest in a closely held
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corporation. Pueblo Bancorporation v. Lindoe, Inc.,
supra, 63 P.3d 360. The trial court declined to reduce
the value of the defendant’s shares by a minority discount on the basis of its determination that the defendant had been subjected to oppressive conduct at the
hands of the majority shareholders of the corporation.
The corporation claims on appeal that the evidence presented at trial did not support the trial court’s finding
of minority oppression. The corporation also argues
that the court improperly awarded attorney’s fees and
expert witness fees and expenses pursuant to § 33-900
(e) on the basis of that erroneous finding of oppression.
1
We first address the corporation’s argument that
the trial court erroneously determined that the majority
shareholders engaged in oppressive conduct against
the defendant. In addressing the defendant’s claim of
minority oppression, the trial court explained: ‘‘In his
second amended counterclaim, seeking dissolution of
the corporation pursuant to . . . § 33-896 (a) (1) [(B)],
[the defendant] limits his claim of oppression to the
allegation that, even though he remained a shareholder
after his firing in September, 2011, John [Clark] and
Carolyn [Manchester] excluded him from the corporation’s long-standing policy of providing shareholders
with funds to pay the federal tax liabilities they incurred
as shareholders in an S corporation.’’ Noting that the
defendant’s claim of oppression impacted both the corporation’s claim for a minority discount and the defendant’s claim for attorney’s fees and expert witness fees
and expenses, the court set forth the following definition of oppression, which is applied in numerous jurisdictions and has been accepted by the parties in this
case: ‘‘Oppression in the context of a dissolution suit
suggests a lack of probity and fair dealing in the affairs
of a company to the prejudice of some of its members,
or a visible departure from the standards of fair dealing
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and a violation of fair play as to which every shareholder
who entrusts his money to a company is entitled. . . .
[O]ppressive conduct in the corporate dissolution context . . . arise[s] when the controlling directors’ conduct substantially defeats expectations that, objectively
viewed, were both reasonable under the circumstances
and were central to the petitioner’s decision to join
the firm.’’ (Citation omitted; internal quotation marks
omitted.) See, e.g., Rullan v. Goden, 134 F. Supp. 3d
926, 949 (D. Md. 2015); Natale v. Espy Corp., 2 F. Supp.
3d 93, 104 (D. Mass. 2014); Bontempo v. Lare, 444 Md.
344, 365–66, 119 A.3d 791 (2015); Muellenberg v. Bikon
Corp., 143 N.J. 168, 178–80, 669 A.2d 1382 (1996); Matter
of Kemp & Beatley, Inc., 64 N.Y.2d 63, 73, 473 N.E.2d
1173, 484 N.Y.S.2d 799 (1984); Scott v. Trans-System,
Inc., 148 Wash. 2d 701, 710–11, 64 P.3d 1 (2003).
With the foregoing definition in mind, the court set
forth the following findings and reasoning: ‘‘The facts
underlying [the defendant’s] claim are not in dispute.
[The defendant] testified that his father had begun the
practice of making funds available to the shareholders
to cover their income tax liabilities on their share of
the corporation’s profits right from the establishment of
the corporation. Brian McAnneny, a financial consultant
who has served as the corporation’s chief financial officer for many years, affirmed that in 2009, John [Clark]
and [the defendant] received approximately $60,000–
$70,000 each from the corporation to pay federal
income taxes on their share of the corporation’s profits.
No such payments were made to them in 2010 because
the corporation lost money that year. That loss provided
both John [Clark] and [the defendant] with a loss carryforward for succeeding years’ taxes. . . . McAnneny
estimated the amount of the carryforward for each at
$200,000, but he provided no documentation of those
amounts. Moreover, though he assumed that both John
[Clark] and [the defendant] enjoyed the tax benefits of
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those carryforwards in 2013 and 2014, he had no firsthand knowledge. And, other evidence revealed that
John [Clark] received funds from the corporation in
2013 and 2014 to defray his federal income tax liabilities.
‘‘Carolyn [Manchester] received no funds from the
corporation prior to 2011 because she did not become
a shareholder until after her father’s death that year.
Thereafter, she received substantial payments from the
corporation for her use in paying her federal tax liability
on the corporation’s profits.
‘‘For example, in 2014, the corporation’s most successful year ever, the pass-through of corporate taxes
to each of John [Clark], Carolyn [Manchester] and [the
defendant] was $233,786. While John [Clark] and Carolyn [Manchester] received $180,000 each to defray the
taxes they were required to pay, [the defendant]
received nothing even though, by virtue of his continuing status as a shareholder, he was liable for taxes due
on corporate profits. . . .
‘‘John [Clark] and Carolyn [Manchester] seek to justify this disparity in treatment by characterizing the
payments to them as ‘loans’ from the corporation even
though no notes were ever signed, no interest was ever
charged, no due dates for repayment were ever specified, and the ‘loans’ were repaid via ‘bonuses’ they
received for that purpose from the corporation. As
explained by . . . McAnneny, ‘bonuses’ were voted by
an ‘advisory board,’ composed of . . . McAnneny and
Attorneys Michael McDonald, corporate counsel, and
Thomas Generis, counsel for selected corporate matters, specifically for the purpose of allowing John
[Clark] and Carolyn [Manchester] to pay down ‘loans’
they had previously received. Funds sufficient to pay
their income taxes on the ‘bonuses’ were deducted and
paid to the government by the corporation. The balance
of the ‘bonuses’ was credited to the loan account for
each shareholder carried on the corporation’s books.
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John [Clark] and Carolyn [Manchester] received no cash
from these transactions.
‘‘These ‘loans’ were carried as receivables on the
corporation’s books, including those made to [the
defendant] prior to 2012. . . . At the end of 2014, John
[Clark’s] ‘loan’ balance was $234,333; Carolyn [Manchester’s], $203,594. Unless and until the advisory board
votes additional ‘bonuses’ to John [Clark] and Carolyn
[Manchester], these ‘loans’ will remain unpaid.
‘‘According to . . . McAnneny, these ‘loans’ were
made to John [Clark] and Carolyn [Manchester] in their
capacity as officers of the corporation, not as shareholders. Further, he testified, were the corporation to
make such a ‘loan’ to [the defendant], who resigned as
an officer early in 2012, the [Internal Revenue Service
(IRS)] would have forced the corporation to treat it as
a dividend, which would have triggered covenants in
its outstanding loans, ‘probably’ resulting in the loans
being called. This would have been a ‘disaster’ for the
corporation, he testified.
‘‘The court places little weight on this testimony. . . .
McAnneny more than once in his testimony disavowed
familiarity with IRS regulations, but he now relied on
some unspecified IRS demand to explain why [the
defendant] could not be treated the same as his fellow
shareholders. He provided no documentation to support his vague testimony that a loan to [the defendant]
would have triggered some unspecified covenants in
the corporation’s outstanding loans and what would be
the effect for the corporation. . . .
‘‘McAnneny never explained to the court’s satisfaction why the corporation could not make a genuine
loan to [the defendant] for the purpose of defraying
the potential tax liability on his share of the corporate
profits in 2012, 2013 and 2014, memorialized in a promissory note, with a market interest rate and a specified
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payoff date. The court concludes that the corporation
never seriously considered such a mechanism as a vehicle to treat [the defendant] the same as John [Clark]
and Carolyn [Manchester].
‘‘John [Clark] and Carolyn [Manchester] also contend
that they did not make the decision whether to provide
funds to pay [the defendant’s] taxes; rather, the advisory
board made that decision, just as the same board
decided what salaries to pay John [Clark] and Carolyn
[Manchester] and whether to award them ‘bonuses’ for
the purpose of paying down their loan accounts. The
court considers this argument disingenuous. Suffice it
to say that, should John [Clark] and Carolyn [Manchester], as majority shareholders, be dissatisfied with any
of the advisory board’s decisions, such as a refusal by
the board to ‘loan’ them more money to pay their taxes,
it is entirely within their authority to replace the members of the board with others who would bend to
their will.
‘‘They also point to a lack of proof that [the defendant]
had any actual tax liability in 2012, 2013 or 2014. . . .
But, the advisory board did not ‘loan’ John [Clark] and
Carolyn [Manchester] money only when it was satisfied
that they had an actual tax liability. The board made
these ‘loans’ because John [Clark] and Carolyn [Manchester] were shareholders who had a potential tax
liability by virtue of the corporation’s status as an S
[corporation]. [The defendant] occupied the same status, yet he was treated differently.
‘‘The court finds that [the defendant] has proven by
a preponderance of the evidence that the corporation,
through the actions of its majority shareholders, John
[Clark] and Carolyn [Manchester], acted in an oppressive manner toward [the defendant], within the meaning
of § 33-896 (a) (1). The disparate treatment of [the
defendant] deviated from the standard of ‘fair dealing’
to which he was entitled and ‘substantially defeat[ed]
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[his] expectation,’ based on the corporation’s established practice, that funds would be made available to
him to defray any tax obligation he had as a shareholder
in an ‘S [corporation].’ ’’ (Footnotes omitted.) On the
basis of the foregoing, the court declined to apply a
minority discount to the value of the defendant’s shares
in the corporation.
The corporation now challenges the trial court’s finding of oppressive conduct. In support of its claim that
the court’s finding of oppression was erroneous, the
corporation asserts four arguments, all of which were
considered and rejected by the trial court, and require
little additional discussion. First, the corporation argues
that the evidence presented at trial demonstrated that
it was the customary practice of the corporation to
provide loans only to officers and directors, not to
shareholders, to help cover their pass-through tax liabilities. The corporation contends that there was ‘‘no basis
to conclude that [the defendant] had any reasonable
expectation that as merely a shareholder, he would
receive loan payment[s] to defray taxes.’’ The corporation asserted this same argument at trial, relying only
upon McAnneny’s testimony that its practice was to
afford the tax benefit only to officers and directors, not
shareholders. The court found McAnneny not credible,
and rejected the corporation’s argument. The corporation failed to establish that it was the custom and practice of the corporation to afford tax assistance only
to officers and directors, and not to shareholders. We
therefore agree that there is no basis in the record to
support the corporation’s argument that the defendant
did not have a reasonable expectation of assistance
from the corporation to cover his pass-through tax liabilities.
Second, the corporation argues that the decision of
whether to afford the defendant assistance to cover
his pass-through tax liabilities was not made by the
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majority shareholders but, rather, was made by the
corporation’s financial advisory board, and that that
decision was founded on the belief that ‘‘any such loans
to shareholders would be a red flag to the IRS and the
loans would be construed as dividends.’’ These arguments also rested on the testimony of McAnneny, who
the trial court expressly found not credible. Because it
is not the role of this court to second-guess the trial
court’s credibility determinations, we cannot conclude
that the trial court erred in finding the corporation’s
argument in this regard disingenuous.
Third, the corporation argues that the trial court erred
in finding oppressive conduct by the majority shareholders because the defendant failed to establish his
tax obligations for the years in question. As the trial
court aptly found, it had not been the practice of the
corporation to provide loans to officers only after individual tax liabilities were determined. The record supports the trial court’s finding that the corporation provided tax adjustments to shareholders who had a
potential tax liability, not only to those who proved
that they had an actual tax liability.
Finally, the corporation contends that any alleged
oppression occurred only after the defendant petitioned
for its dissolution because any tax assistance that the
defendant may have received for his 2014 tax obligations would not have been awarded until after the valuation date of December 31, 2014. Because the trial court’s
finding of oppression was not limited to the 2014 tax
year, but began in 2011, when the defendant resigned
from his position as an officer and director of the corporation, the corporation’s argument is unavailing.
On the basis of the foregoing, we conclude that the
trial court’s finding of minority oppression was not
clearly erroneous and, thus, that it did not abuse its
discretion by not applying a minority discount to the
value of the defendant’s shares in the corporation.
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2
The corporation also claims that the court erred in
awarding attorney’s fees and expert witness fees and
expenses to the defendant. On the basis of the trial
court’s finding that the defendant suffered from minority oppression at the hands of the plaintiffs, the court
held that he had ‘‘probable grounds for relief’’ and was
therefore entitled to attorney’s fees and expert witness
fees and expenses under § 33-900 (e). The corporation
claims that the court erred in awarding those fees and
expenses to the defendant on the ground that its determination of minority oppression was erroneous.
Because we have concluded, as discussed previously,
that the trial court’s finding of oppression was supported by the record and, therefore, was not clearly
erroneous, the corporation’s challenge to the award of
attorney’s fees and expert witness fees and expenses
must fail.
C
The corporation next claims that the trial court erred
in not applying a marketability discount to the value of
the defendant’s shares. The corporation claims that the
trial court erred in failing to apply a marketability discount to the value of the defendant’s shares because
such failure resulted in an ‘‘undue financial burden’’ on
the corporation.11 We are not persuaded.
As noted herein, the application of a marketability
discount is generally disfavored when determining the
fair value, versus the fair market value, of the shares
of a closely held corporation when the shares at issue
are to be purchased in lieu of dissolution and where
there is to be no actual sale of the shares on the open
market. This position is supported by the language of
§ 33-855. Here, in addressing the corporation’s claim
11
We note that this argument has nothing to do with the actual marketability of the shares at issue.
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that the value of the defendant’s shares should be discounted for lack of marketability, the court explained
that such a discount contemplates ‘‘the lack of liquidity
on the open market of an ownership interest in a closely
held corporation . . . .’’ The court noted that Connecticut law is ‘‘silent on whether and under what circumstances a marketability discount should be applied in
valuing a dissenting shareholder’s interest in a corporation,’’ but observed that some courts have applied such
a discount in the presence of extraordinary circumstances in order to ‘‘promote fairness and equity to all
parties . . . .’’ The court then contrasted the facts presented in this case to other cases in which a marketability discount was applied on the basis of extraordinary
circumstances where ‘‘the full value of a buyout greatly
exceeded certain measures of the corporation’s financial condition . . . .’’ That was not the case here.
The court further reasoned: ‘‘[T]here is no basis in
the evidence or in reason for this court to adopt a certain
percentage reduction for a marketability discount in
this case. . . . There is no question from the evidence
that 2015 was a bad year for the corporation financially,
and 2016 appears to have been just as difficult. The
court recognizes that requiring a buyout at full value for
[the defendant’s] share could place unrealistic financial
demands on the corporation and reduce the cash flow
and earnings necessary for future growth or even survival, especially in view of the large debt load the corporation carries. The way to deal with this issue is in setting the terms and conditions of purchase not in
applying an arbitrary percentage discount.’’ (Citations
omitted; footnote omitted.) The court thus declined to
apply a marketability discount to the value of the defendant’s shares of the corporation.
Here, it is clear that the trial court carefully examined
the relative finances of the corporation and the value
of the defendant’s shares, and determined that there
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were no extraordinary circumstances that warranted
the application of a marketability discount. To be sure,
the value of the defendant’s one-third share of the corporation is substantial. That is not to say, however, that
the corporation should not be required to pay fair value
for those shares simply because they are valuable. Of
course, the payment for the purchase of the defendant’s
shares, a purchase voluntarily elected by the corporation, undoubtedly would have some negative impact on
the corporation’s operations going forward. With that
in mind, the court carefully considered the financial
burden of its judgment on the corporation, and focused
on that burden and the financial viability of the corporation when it fashioned the ten year payment plan
afforded to the corporation to satisfy the judgment. The
corporation cannot prevail on a claim of extraordinary
circumstance and unfair financial burden simply
because it might experience difficulty satisfying the
court’s judgment. We therefore cannot conclude that
the court abused its discretion by declining to apply a
marketability discount to reduce the value of the defendant’s shares in the corporation.
D
The corporation finally claims that the trial court
incorrectly accounted for a $92,365 loan due to the
corporation from the defendant and erred in ordering
it to pay the defendant $87,635 within thirty days of the
date of judgment. At trial, the defendant asserted that
the $87,635 should be paid, but not deducted from the
value of his one-third interest in the corporation. On
appeal, the defendant conceded that the trial court’s
determination was justifiable. We agree with the defendant’s position on appeal.
In 2014, the corporation made payments to John
Clark and Carolyn Manchester in the amount of
$180,000 each for their respective tax liabilities. The
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defendant received nothing, although his loan account
supposedly received a $180,000 credit. The defendant’s
loan account at that time had carried a balance of
$92,365. Theoretically, the $180,000 credit should have
resulted in the payoff of the $92,365 loan, leaving a
credit balance of $87,635. The corporation, however,
did not account for it in that manner. Instead, it maintained on its books both a loan balance of $92,365, and
a credit to the defendant of $87,635 that was held in a
restricted account.
The trial court was dubious of the genuineness of
the ‘‘loans’’ extended by the corporation, as well as the
subsequent ‘‘bonuses’’ issued to repay them. In
addressing the defendant’s loan balance and credit balance reflected on the corporation’s books, the trial
court did three things. First, it included the $92,365 loan
balance as an asset of the corporation and added it,
along with the loan balances of other shareholders, to
the capitalized cash flow in arriving at the corporation’s
total value. Second, it essentially gave the defendant
credit for the $180,000 bonus provided to the other two
shareholders in 2014 by (1) reducing to zero the $92,365
loan balance, and (2) ordering payment to the defendant
of the credit balance of $87,635. Third, and importantly,
the trial court reduced the value of the defendant’s onethird share in the corporation by $87,635.
Given the irregular bookkeeping employed by the
corporation, the trial court’s treatment of these sums
was reasonable and equitable. It neither reduced the
value of the defendant’s shares to reflect the value of
the repaid ‘‘loan’’ as requested by the corporation, nor
treated the credit balance as an independent nonoperating asset to be paid in addition to the value of his
one-third interest as requested by the defendant. The
trial court’s decision to add the loan balance to the
overall value of the corporation while reducing the
value of the defendant’s shares by the credit was an
imperfect, but justifiable treatment of these sums. In
this regard, the trial court did not abuse its discretion.

December 10, 2019

CONNECTICUT LAW JOURNAL

194 Conn. App. 690

DECEMBER, 2019

Page 29A

717

R.D. Clark & Sons, Inc. v. Clark

II
CROSS APPEAL
On cross appeal, the defendant claims that the trial
court erred in not awarding him legal fees in accordance
with the contingency fee based retainer agreement that
he had signed with his counsel. We disagree.
On April 14, 2014, the defendant signed a retainer
agreement providing that his counsel would be paid
fees in the amount of one third of the amount that he
recovered from the plaintiffs. After the court found the
value of the defendant’s shares of the corporation to
be $785,573, the defendant sought attorney’s fees from
the corporation of one third of that award pursuant to
the contingency fee agreement.
In addressing the defendant’s request for attorney’s
fees, the trial court held: ‘‘An award of $261,596 for
counsel fees, i.e., one third of the value of [the defendant]’s share of the corporation as found by the court,
is patently unreasonable when the time sheets kept
by his counsel demonstrate that the services rendered
costed out at a maximum of $158,620. For that reason
and because adhering to the contingency fee agreement
entered into by [the defendant] would be ‘substantially
unfair’ to the corporation that will have to pay his ‘reasonable’ fees; Schoonmaker v. Lawrence Brunoli, Inc.,
265 Conn. 210, 270–71, [828 A.2d 64] (2003); the court
will depart from the agreement in determining what are
the fees to be awarded [the defendant].’’ The court
proceeded to consider the time sheets and affidavits
submitted by the defendant’s counsel, and ruled that
the defendant was entitled to attorney’s fees for services
rendered by his counsel for the time period of June 18,
2015, to October 31, 2016, to be calculated at an hourly
rate of $350. The court ordered the defendant’s attorney
to file a statement of claimed attorney’s fees consistent
with its ruling.
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The defendant thereafter moved for reargument or
for reconsideration of the court’s decision not to
enforce the contingency fee agreement, and the court
summarily denied that motion. The court subsequently
ruled, by way of written memorandum of decision filed
on June 19, 2017, that the defendant was entitled, inter
alia, to attorney’s fees in the amount of $150,045. The
defendant now challenges the trial court’s award of
attorney’s fees on the ground that it erred in departing
from the contingency fee agreement.
‘‘In reviewing the defendant[’s] claim, we are mindful
of the delicate nature of the trial court’s duty in calculating reasonable attorney’s fees, and that [t]he amount
of attorney’s fees to be awarded rests in the sound
discretion of the trial court and will not be disturbed
on appeal unless the trial court has abused its discretion. . . . The trier is always in a more advantageous
position to evaluate the services of counsel than are
we. . . .
‘‘Moreover, as discussed previously, Connecticut follows the American rule, a general principle under
which, attorney’s fees and ordinary expenses and burdens of litigation are not allowed to the successful party
absent a contractual or statutory exception.’’ (Citations
omitted; internal quotation marks omitted.) Schoonmaker v. Lawrence Brunoli, Inc., supra, 265 Conn.
268–69.
In Schoonmaker, our Supreme Court held that ‘‘when
a contingency fee agreement exists, a two step analysis
is required to determine whether a trial court permissibly may depart from it in awarding a reasonable fee
pursuant to statute or contract. The trial court first
must analyze the terms of the agreement itself. . . . If
the agreement is, by its terms, reasonable . . . the trial
court may depart from its terms only when necessary
to prevent substantial unfairness to the party, typically
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a defendant, who bears the ultimate responsibility for
payment of the fee. . . . By contrast, if the trial court
concludes that the agreement is, by its terms, unreasonable, it may exercise its discretion and award a reasonable fee in accordance with the factors enumerated
in rule 1.5 (a) of the Rules of Professional Conduct.’’
(Citations omitted; footnotes omitted; internal quotation marks omitted.) Id., 270–72.
Here, the defendant claims that the trial court ‘‘omitted the first step [of the analysis required under Schoonmaker] and never undertook an analysis of the terms
of the fee agreement itself. Instead, the sole basis for
the trial court’s determination that the fee awardable
under the [retainer] agreement was unreasonable was
[its] comparison to counsel’s time sheets, a comparison
that was irrelevant to the first step of the analysis.’’ The
defendant acknowledges that ‘‘the trial court recited
compliance with this standard,’’ but that ‘‘no analysis
was provided’’ and that ‘‘the record does not support
[the trial court’s] conclusion [that an award of attorney’s
fees based upon the retainer agreement would be substantially unfair].’’ To the contrary, because the trial
court reached the issue of substantial unfairness, the
court necessarily first analyzed the terms of the contingency agreement itself, and found that those terms were
reasonable. Inferring that the trial court considered the
first step required in Schoonmaker before moving to
the second step of substantial unfairness is consistent
with the well settled principle that ‘‘[i]n determining
whether there has been an abuse of discretion, every
reasonable presumption should be given in favor of the
correctness of the court’s ruling.’’ (Internal quotation
marks omitted.) Wethersfield v. PR Arrow, LLC, 187
Conn. App. 604, 645, 203 A.3d 645, cert. denied, 331
Conn. 907, 202 A.3d 1022 (2019).12
12
Indeed, the parties did not dispute the reasonableness of the terms of
the contingency fee agreement itself.
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The defendant also argues that the court erred in
finding that adherence to the contingency fee agreement would be substantially unfair to the corporation.
The defendant contends that ‘‘[i]t is not substantially
unfair for the corporation to satisfy a reasonable contingency fee owed by [the defendant]’’ and that the court
failed to set forth any factual findings in support of its
determination that a fee awarded under the contingency
fee agreement would be substantially unfair. In so
arguing, the defendant overlooks the trial court’s finding that ‘‘[a]n award of $261,596 for counsel fees, i.e.,
one-third of the value of [the defendant’s] share of the
corporation as found by the court, is patently unreasonable when the time sheets kept by his counsel demonstrate that the services rendered costed out at a maximum of $158,620.’’ In so doing, the court was not holding
that the contingency fee agreement itself was unreasonable, but, rather, that the award resulting from that
agreement was unreasonable in light of the fact that it
was over $100,000 more than an award based upon the
amount of and cost of services actually rendered by
the defendant’s attorneys. That finding is sufficient to
sustain the trial court’s determination that adhering to
the contingency fee agreement would be substantially
unfair to the corporation. Moreover, it is clear from the
several memoranda of decision issued by the trial court
in this case that the court was guided in those decisions
by an overarching goal of ensuring fairness to both
parties, including ensuring the future financial viability
of the corporation. We therefore conclude that the court
did not abuse its discretion in declining to award attorney’s fees pursuant to the contingency fee agreement
between the defendant and his counsel.
The judgment is affirmed.
In this opinion the other judges concurred.
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M. B. v. S. A.*
(AC 42149)
DiPentima, C. J., and Lavine and Bishop, Js.
Syllabus
The plaintiff appealed to this court from the judgment of the trial court
denying an application for relief from abuse that he had filed, pursuant
to statute (§ 46b-15), and issuing sanctions against him. On appeal, the
plaintiff claimed, inter alia, that the trial court, in making certain findings,
failed to consider certain facts in evidence. Held:
1. The trial court did not abuse its discretion in denying the plaintiff’s
application for relief from abuse from the defendant; the record showed
that the court did, in fact, consider the evidence that the plaintiff claimed
it ignored, the factual findings made by the court were supported by
testimony that the court alone had the discretion to credit or to disregard,
and the fact that the plaintiff disagreed with the outcome did not render
the court’s factual findings clearly erroneous.
2. The trial court did not abuse its discretion in issuing sanctions against
the plaintiff and ordering him to pay attorney’s fees to the defendant
pursuant to the applicable rule of practice (§ 1-25) for filing a frivolous
application; that court made it clear that it considered the plaintiff’s
actions throughout the course of the parties’ litigation and, in the context
of § 1-25, found the plaintiff’s argument that he had a good faith basis
for filing the application at issue to be unpersuasive.
Argued October 10—officially released December 10, 2019
Procedural History

Application for relief from abuse, brought to the
Superior Court in the judicial district of Stamford,
where the court, Sommer, J., granted the application;
thereafter, the court granted the defendant’s motions
to vacate and transfer and for reargument or reconsideration and transferred the matter to the judicial district
of New Haven, where the court, Tindill, J., denied the
* In accordance with our policy of protecting the privacy interests of the
victims of family violence, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2012); we decline to identify any party protected or sought to be protected
under a protective order or a restraining order that was issued or applied
for, or others through whom that party’s identity may be ascertained.
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application and issued sanctions against the plaintiff,
and the plaintiff appealed to this court. Affirmed.
M. B., self-represented, the appellant (plaintiff).
Opinion

PER CURIAM. The self-represented plaintiff, M. B.,
appeals from the trial court’s order denying his application for relief from abuse seeking the issuance of a
domestic violence restraining order against the defendant, S. A., who he alleges has engaged in a ‘‘continuous
pattern of stalking and harassment.’’ Specifically, the
plaintiff contends that the court abused its discretion
in (1) denying his application for relief from abuse and
(2) issuing sanctions against him pursuant to Practice
Book § 1-25 for filing a frivolous application for relief
from abuse. We affirm the judgment of the trial court.
The following facts, as evidenced by the record, and
procedural history are relevant to our consideration of
this appeal. On August 3, 2018, the plaintiff filed, pursuant to § 46b-15, an application for relief from abuse
seeking a temporary restraining order against the defendant. The plaintiff alleged in the application for relief
from abuse that the defendant engaged in a ‘‘clear and
continuous pattern of stalking and harassment’’ that
included incidents of her secretly photographing the
plaintiff in public, and hiring a third party to surveil
the plaintiff at his apartment in Greenwich. The court,
Tindill, J., thereafter set a hearing date for August 17,
2018. That hearing resumed on September 10, 2018, and
concluded on September 11, 2018.
At the hearing, both the defendant and the self-represented plaintiff appeared, testified, and submitted evidence on the issue of the plaintiff’s application for relief
from abuse. The court, Tindill, J., subsequently denied
the plaintiff’s application for relief from abuse and, pursuant to Practice Book § 1-25, issued sanctions against
him for filing a frivolous General Statutes § 46b-15 appli-
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1

cation. Accordingly, the plaintiff was ordered to pay
the defendant’s attorney’s fees incurred in defending
against the application. This appeal followed.2 Additional facts and procedural history will be set forth as
necessary.
Though the plaintiff has presented ten issues on
appeal,3 the substance of his claims is encapsulated
within two broader claims. The plaintiff asks this court
to consider whether the trial court abused its discretion
in (1) denying his application for relief from abuse on
1

The plaintiff previously had filed an application for relief from abuse
from the defendant on May 14, 2018, in the judicial district of Stamford,
which was granted by the trial court, Sommer, J., after a hearing on June
19, 2018. The court issued an order of protection against the defendant with
an expiration date of June 19, 2019. On July 3, 2018, the defendant filed a
motion to vacate and transfer, and a motion for reargument/reconsideration,
to which the plaintiff objected on July 13, 2018.
On July 30, 2018, the court heard arguments on the defendant’s motion
to vacate and transfer the protection order, and subsequently vacated the
order and transferred the matter to the judicial district of New Haven where
the parties’ custody matter was pending. The matter officially was transferred on August 10, 2018.
The plaintiff interpreted ‘‘vacated and transferred’’ to mean that he would
have to refile his application for relief from abuse in the appropriate venue
and, accordingly, he filed the application at issue here in the judicial district
of New Haven on August 3, 2018. The present application is virtually identical
to that which Judge Sommer vacated and transferred on July 30, 2018.
Both applications were adjudicated by Judge Tindill in the September 11,
2018 proceeding.
2
The defendant did not file a brief in this appeal. On June 25, 2019, this
court ordered that the appeal be considered on the basis of the plaintiff’s
brief and the record only.
3
On appeal, the plaintiff claims that the court abused its power ‘‘[1] in
finding that the defendant did not [stalk or harass the] plaintiff . . . [2] in
finding that the defendant did not [block the] plaintiff from exiting a parking
lot . . . [3] in denying [the] plaintiff’s attempt to introduce exhibits/evidence
of a third party stalking . . . [4] in finding that [the] plaintiff was not terrified
by the defendant . . . [5] in finding that the plaintiff was not the victim of
an assault by the defendant on August 22, 2014 . . . [6] in finding that
[the] plaintiff’s future applications for restraining order[s] shall not contain
allegations [of events occurring] prior to September 11, 2018 . . . [7] in
finding that [the] plaintiff purposefully [left] out certain information in his
applications . . . [8] in finding that [the] plaintiff abused the [§] 46b-15
process in an attempt to have the defendant arrested . . . [9] in finding
that [the] plaintiff harasses the defendant [and] [10] in finding that [the]
plaintiff shall be sanctioned and pay attorney’s fees for the defendant.’’
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the basis of the evidence presented at trial and (2) issuing sanctions in the form of attorney’s fees against him
for filing a frivolous § 46b-15 application. Following our
review of the record, we conclude that the trial court
did not abuse its discretion. We address both claims
in turn.
I
The plaintiff’s first claim on appeal is that the court
abused its discretion in denying his application for relief
from abuse from the defendant. Specifically, the plaintiff claims that the court erred in making several findings by improperly considering or failing to consider
certain facts in evidence. For example, the plaintiff
asserts that the court ‘‘abused its power . . . in finding
that the plaintiff was not terrified by the defendant.’’
Additionally, the plaintiff contends that the court
‘‘abused its power . . . in denying [the] plaintiff’s
attempt to introduce exhibits/evidence of a third party
stalking.’’ The record reveals that the court did in fact
admit the evidence that the plaintiff claims was not
introduced. The plaintiff also argues that the court did
not give the weight to the evidence that he felt it
deserved. We disagree.
We first set forth the applicable standard of review.
‘‘The standard of review in family matters is well settled.
An appellate court will not disturb a trial court’s orders
in domestic relations cases unless the court has abused
its discretion or it is found that it could not reasonably
conclude as it did, based on the facts presented. . . .
It is within the province of the trial court to find facts
and draw proper inferences from the evidence presented. . . . In determining whether a trial court has
abused its broad discretion in domestic relations matters, we allow every reasonable presumption in favor
of the correctness of its action. . . . [T]o conclude that
the trial court abused its discretion, we must find that
the court either incorrectly applied the law or could not
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reasonably conclude as it did. . . . Appellate review
of a trial court’s findings of fact is governed by the
clearly erroneous standard of review. . . . A finding
of fact is clearly erroneous when there is no evidence
in the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm conviction that a mistake has been committed.’’ Krahel v.
Czoch, 186 Conn. App. 22, 47, 198 A.3d 103, cert. denied,
330 Conn. 958, 198 A.3d 584 (2018).
‘‘It is well established that [i]n a case tried before a
court, the trial judge is the sole arbiter of the credibility
of the witnesses and the weight to be given specific
testimony . . . and the trial court is privileged to adopt
whatever testimony [she] reasonably believes to be
credible. . . . On appeal, we do not retry the facts or
pass on the credibility of witnesses.’’ (Internal quotation
marks omitted.) Bay Hill Construction, Inc. v. Waterbury, 75 Conn. App. 832, 837–38, 818 A.2d 83 (2003).
The record reveals that the court, Tindill, J., held
a hearing on September 11, 2018, prior to issuing the
judgment and sanctions now on appeal. The record further indicates that, at that hearing, ‘‘[t]he [c]ourt heard
evidence from the plaintiff applicant and the defendant
respondent. The [c]ourt took judicial notice of relevant
portions of various court files, specifically pleading
number 105.02, which is a July 30, 2018 excerpt of
[o]rders by Judge Sommer in the Stamford-Norwalk
[j]udicial [d]istrict. There were eight exhibits introduced into evidence. The [c]ourt also considered proposed orders of the defendant respondent and opposing
argument of the plaintiff applicant and the defendant
respondent counsel.’’ Thus, the court did consider the
evidence that the plaintiff claims it ignored.
Additionally, the factual findings made by the court
that the plaintiff now challenges were supported by
testimony that the court alone had discretion to either
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credit or disregard. The fact that the plaintiff disagrees
with the outcome does not render the court’s factual
findings clearly erroneous. Because factual findings and
credibility determinations are well within the province
of the trial court, the trial court did not abuse its discretion in making the factual findings it did to support its
denial of the plaintiff’s application in the present case.
II
The plaintiff’s second claim is that the trial court
abused its discretion in sanctioning him and awarding
attorney’s fees to the defendant.4 We disagree.
‘‘[W]e review the trial court’s granting of a motion
for sanctions and attorney’s fees for an abuse of discretion. . . . Under the abuse of discretion standard of
review, [w]e will make every reasonable presumption
in favor of upholding the trial court’s ruling, and only
upset it for a manifest abuse of discretion. . . . [Thus,
our] review of such rulings is limited to the questions
of whether the trial court correctly applied the law and
reasonably could have reached the conclusion that it
did.’’ (Citations omitted; internal quotation marks omitted.) Przekopski v. Zoning Board of Appeals, 131 Conn.
App. 178, 198, 26 A.3d 657, cert. denied, 302 Conn. 946,
30 A.3d 1 (2011).
Pursuant to Practice Book § 1-25, the trial court has
the authority to impose sanctions and award attorney’s
fees where a party files a document that violates § 125 (a), which provides in relevant part that ‘‘[n]o party
. . . shall bring . . . an action . . . unless there is a
basis in law and fact for doing so that is not frivolous.
. . .’’ At the September 11, 2018 hearing, the court
4
Although the total amount of attorney’s fees awarded was not yet determined by the court at the time that the plaintiff filed this appeal, the plaintiff
nonetheless has appealed from a final judgment. See Paranteau v. DeVita,
208 Conn. 515, 523, 544 A.2d 634 (1988) (adopting bright line rule that ‘‘a
judgment on the merits is final for purposes of appeal even though the
recoverability or amount of attorney’s fees for the litigation remains to
be determined’’).
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informed the plaintiff of the following: ‘‘You have for
four years—a better part of four years, represented
yourself . . . quite well, better quite frankly than some
attorneys that come before me. So you were not confused about this process. You are not unable to read
and understand the forms . . . . So I reject out of hand
your argument that [the provisions of § 1-25] don’t apply
to what you have done in this case.’’5 The court made
clear that it considered the plaintiff’s actions throughout the course of the parties’ litigation and, in the context of § 1-25, found the plaintiff’s argument that he had
a good faith basis for filing the application at issue to
be unpersuasive. Accordingly, the trial court’s issuance
of sanctions against the plaintiff and order for him to
pay attorney’s fees to the defendant pursuant to § 1-25
for filing a frivolous application was not an abuse of
its discretion.
The judgment is affirmed.

M. B. v. S. A.*
(AC 42237)
DiPentima, C. J., and Lavine and Bishop, Js.
Syllabus
The plaintiff, who previously had filed an application for joint custody of
his minor child with the defendant, to whom he was never married,
appealed to this court from orders of the trial court granting certain
postjudgment motions for contempt filed by the defendant and awarding
her attorney’s fees. After the trial court awarded sole legal and primary
5
The court later added, ‘‘[the defendant is asking] [w]hether or not I
should sanction you under [§ 1-25] because you knew that you hadn’t gotten
relief in Stamford. You knew that when you go to the police—and by your
own testimony [that] the goal was to get [the defendant] arrested because
as you say that’s the only thing you believe will stop her. That was your
testimony. That’s why you filed [the restraining order application] here on
August 3 so I’m trying to give you an opportunity to argue why it is that
you should not be sanctioned under that Practice Book section.’’
* In accordance with our policy of protecting the privacy interests of the
victims of family violence, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
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physical custody of the parties’ minor child to the defendant and ordered
the plaintiff to pay child support to the defendant, the plaintiff filed a
separate appeal from that judgment. While that appeal was pending, the
trial court granted multiple postjudgment motions for contempt filed
by the defendant for the plaintiff’s failure to make, inter alia, child
support payments, and ordered the plaintiff to pay attorney’s fees
incurred by the defendant in litigating her motions for contempt. On
appeal, the plaintiff claimed that the trial court erred in finding him in
contempt for nonpayment of support orders while those orders were
on appeal, prioritizing the resolution of motions for contempt over a
pending motion pertaining to visitation, failing to consider his financial
affidavits, awarding attorney’s fees to the defendant and accepting the
defendant’s affidavits of fees with incorrect docket numbers. Held:
1. The trial court did not abuse its discretion in granting the defendant’s
postjudgment motions for contempt against the plaintiff for his failure
to make timely support payments; the plaintiff having failed to file a
motion for a stay of the support orders during the pendency of the
appeal, his weekly support payments were still due as scheduled.
2. The trial court did not abuse its discretion in scheduling and adjudicating
the defendant’s postjudgment motions for contempt before resolving
the defendant’s motion for modification of visitation; that court had
broad discretion to manage its docket and resolve cases as it saw fit,
and the record did not reveal, nor did the plaintiff point to, any evidence
establishing that the court’s decision was unreasonable, as it was reasonable for the court to dispose of motions in the manner it considered to
be most efficient, especially given the number of motions filed by both
parties throughout this case.
3. The plaintiff could not prevail on his claim that the trial court erred in
not considering his financial affidavits in ruling on the defendant’s
motions for contempt; it was plain from the record that the court did
consider the evidence the plaintiff presented but found his affidavits
and testimony to be not credible, and that he had the ability to pay his
portion of ordered child care expenses, and because the court had the
sole discretion to assign weight to the evidence, it was free to make
that credibility determination, and it did not abuse its discretion in
finding the plaintiff in contempt for failing to make support payments.
4. The trial court did not abuse its discretion in ordering the plaintiff to
pay attorney’s fees incurred by the defendant in connection with her
postjudgment contempt motions; although the plaintiff claimed that a
ruling of the court regarding arrearages had the effect of vacating the
contempt orders underlying the arrearages, the court’s order vacating
any findings of arrearages, which was made in accordance with this
court’s decision in the plaintiff’s separate appeal, did not trigger a retroactive vacation of the underlying contempt orders or the related sanctions, and, thus, the contempt orders stayed intact.
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5. The trial court did not abuse its discretion by accepting certain financial
affidavits that had been filed by the defendant under incorrect docket
numbers; a scrivener’s error such as an incorrect docket number constitutes a circumstantial defect and does not deprive the trial court of jurisdiction.
Argued October 10—officially released December 10, 2019
Procedural History

Application for custody of the parties’ minor child,
brought to the judicial district of Stamford-Norwalk and
transferred to the judicial district of New Haven, where
the court, Tindill, J., rendered judgment in favor of the
defendant; thereafter the court granted the defendant’s
motions for contempt and awarded her attorney’s fees,
and the plaintiff appealed to this court. Affirmed.
M. B., self-represented, the appellant (plaintiff).
David M. Moore, for the appellee (defendant).
Opinion

BISHOP, J. The self-represented plaintiff, M. B.,
appeals from the trial court’s orders, rendered in a child
custody action, granting certain postjudgment motions
for contempt filed by the defendant, S. A., and awarding
her attorney’s fees as a sanction against the plaintiff.
Specifically, the plaintiff contends that the court erred
in (1) finding him in contempt for nonpayment of support orders when the support orders were on appeal,
(2) prioritizing the resolution of motions for contempt
over a simultaneously pending motion pertaining to
child visitation (3) failing to consider financial affidavits
he had submitted, (4) awarding the defendant attorney’s
fees in connection with the granted contempt motions,
and (5) accepting the defendant’s affidavits of fees with
incorrect docket numbers. We affirm the judgment of
the trial court.
The following facts, as evidenced by the record, and
procedural history are relevant to this appeal. The plaintiff and the defendant are an unmarried couple who are
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the parents of their minor child, born in June, 2014. After
the child’s birth, the plaintiff filed an action seeking
joint legal custody of the child. By way of a memorandum of decision issued on September 7, 2016, the
trial court, Tindill, J., awarded sole legal and primary
physical custody to the defendant. The award provided
for the plaintiff to have parenting time on weekends,
restricted entirely to the town of Greenwich. The plaintiff, who resided in New York City at the time, thereafter
rented an apartment in Greenwich solely to exercise
parenting time with his child. The award further ordered
the plaintiff to pay $253 per week to the defendant in
child support payments. Additionally, the court granted
a number of motions for contempt filed by the defendant that were predicated on the plaintiff’s failure to
pay unreimbursed medical expenses and work-related
child care, as ordered pendente lite, and the court calculated an arrearage. On November 18, 2016, the court
issued a corrected memorandum of decision in which,
inter alia, it corrected various grammatical and calculation errors.
Prior to the issuance of the corrected memorandum
of decision on November 18, 2016, the plaintiff filed
an appeal on September 22, 2016, asking this court to
consider whether the trial court erred in not considering
how its orders impacted his rental expenses for the
Greenwich apartment that he is required to maintain
to have parenting time with his child.
During the pendency of that appeal, between October, 2016 and June, 2017, the defendant filed multiple
postjudgment motions for contempt against the plaintiff
for failing to make both arrearage payments and child
support payments as required by the September 7, 2016
support orders. On June 16, 2017, the court ordered the
defendant to submit an affidavit regarding attorney’s
fees she had incurred in pursuing her postjudgment
motions for contempt.
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On December 11, 2017, the court granted one of the
defendant’s motions for contempt, filed on October 17,
2016, finding that the plaintiff had failed to pay his
required share of the work-related child care expenses.
Following the plaintiff’s failure to pay the arrearage by
the date set by the court, January 31, 2018, the court
ordered the plaintiff to be incarcerated, setting a purge
amount of $15,000. The plaintiff paid the purge amount
that same day and was released from custody. On April
16, 2018, the court granted four more of the defendant’s
postjudgment motions for contempt, two of which were
filed on December 21, 2016, and two others that were
filed on March 9, 2017, determining that the plaintiff
had failed to pay work-related child care costs, unreimbursed medical expenses, child support payments, and
child support arrearages.
In May, 2018, this court issued its decision in the
prior appeal. This court determined that the trial court
had abused its discretion in failing to analyze whether
the plaintiff’s significant visitation expenses warranted
a deviation from the child support guidelines and
remanded the matter for a new hearing on this issue.
This court otherwise affirmed the judgment of the
trial court.
Also in May, 2018, the trial court issued an order
vacating its findings of arrearages with respect to the
expenses underlying the defendant’s postjudgment
motions for contempt.1 On October 15, 2018, the trial
court ordered $9825 in attorney’s fees to be paid by the
plaintiff in connection with expenses incurred by the
defendant for litigating those same motions for contempt. This appeal followed. Additional facts and procedural history will be set forth as necessary.
1
The order provides as follows: ‘‘In light of the Appellate Court decision
. . . the court hereby vacates any findings of arrearages of child support,
childcare expenses, and unreimbursed medical expenses with respect to
defendant’s postjudgment motions for contempt # 258.01, # 258.02, # 263,
and # 266.’’
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We first set forth the applicable standard of review.
‘‘The well settled standard of review in domestic relations cases is that this court will not disturb trial court
orders unless the trial court has abused its legal discretion or its findings have no reasonable basis in the facts.
. . . As has often been explained, the foundation for
this standard is that the trial court is in a clearly advantageous position to assess the personal factors significant
to a domestic relations case, such as demeanor and
attitude of the parties at the hearing. . . . In determining whether there has been an abuse of discretion, the
ultimate issue is whether the court could reasonably
conclude as it did. . . .
‘‘[Further, in] determining [whether there has been
an abuse of discretion] the unquestioned rule is that
great weight is due to the action of the trial court and
every reasonable presumption should be given in favor
of its correctness. . . . [W]e do not review the evidence to determine whether a conclusion different from
the one reached could have been reached.’’ (Citations
omitted; internal quotation marks omitted.) Stewart v.
Stewart, 57 Conn. App. 335, 336–37, 748 A.2d 376, cert.
denied, 253 Conn. 918, 755 A.2d 216 (2000).
I
On appeal, the plaintiff claims that the court abused
its discretion by granting the defendant’s postjudgment
motions for contempt against him for failing to make
required support payments, as set forth in the September 7, 2016 support orders, while the plaintiff’s appeal
of the support orders was pending. We disagree.
It is well established in our case law that filing an
appeal from a family support order does not automatically stay the order’s payment requirements. See Wolyniec v. Wolyniec, 188 Conn. App. 53, 55 n.2, 203 A.3d
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1269 (2019); see also Practice Book § 61-11.2 Therefore,
if a party in a family matter wishes the court to stay a
family support order during an appeal, that party must
file a motion to stay the order pursuant to § 61-11 (c).
Here, the support orders at issue were entered on
September 7, 2016, and the plaintiff filed his appeal
from the support orders on September 23, 2016. The
plaintiff never moved for a stay of the court’s support
orders and, as a result, his weekly support payments
were still due as scheduled. Accordingly, the court did
not abuse its discretion in granting the defendant’s postjudgment motions for contempt against the plaintiff for
his failure to make timely support payments.
II
The plaintiff’s second claim is that the court abused
its discretion when it scheduled and adjudicated the
defendant’s postjudgment motions for contempt before
resolving the defendant’s motion for modification of
the visitation schedule. Specifically, the plaintiff claims
that because the court appeared to prioritize the resolution of the motions for contempt over the motion to
modify the visitation schedule, the court abused its
discretion. This claim is baseless.
It is well recognized that ‘‘[t]he trial court has a
responsibility to avoid unnecessary interruptions, to
maintain the orderly procedure of the court docket, and
to prevent any interference with the fair administration
of justice. . . . In addition, matters involving judicial
2
Practice Book § 61-11 (c) provides in relevant part: ‘‘Unless otherwise
ordered, no automatic stay shall apply to . . . orders of periodic alimony,
support, custody or visitation in family matters brought pursuant to chapter
25 . . . . The automatic orders set forth in Section 25-5 (b) (1), (2), (3),
(5) and (7) shall remain in effect during any appeal period and, if an appeal
is filed, until the final determination of the cause unless terminated, modified
or amended further by order of a judicial authority upon motion of either
party.’’
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economy, docket management [and control of] courtroom proceedings . . . are particularly within the
province of a trial court.’’ (Internal quotation marks
omitted.) Yuille v. Parnoff, 189 Conn. App. 124, 128,
206 A.3d 766, cert. denied, 332 Conn. 902, 208 A.3d 659
(2019). ‘‘The court inherently holds reasonable control
over its schedule.’’ Lane v. Lane, 84 Conn. App. 651,
654, 854 A.2d 815 (2004).
Here, the plaintiff claims that the court abused its
discretion when it held hearings to resolve the defendant’s numerous contempt motions filed immediately
following the court’s November 18, 2016 corrected
memorandum of decision, but prior to the resolution
of the defendant’s motion for modification of visitation.
The guardian ad litem filed a motion for contempt
against the plaintiff on December 20, 2016. The defendant’s postjudgment motions for contempt at issue
were filed on December 21, 2016, and March 9, 2017.
The defendant’s motion for modification, filed January
30, 2017, was first scheduled for a hearing on March
20, 2017, and was thereafter continued to May 8, 2017,
and then to November 27 through 29, 2017. On November 27, 2017, the defendant filed a motion for a continuance, and the court reassigned the hearing on the
motion for modification to December 27 through 29,
2017.
In the meantime, the court scheduled a hearing on
May 11, 2017, to hear the postjudgment motions for
contempt filed against the plaintiff by the defendant
and the guardian ad litem. The hearing relevant to the
guardian ad litem’s motion for contempt concluded on
June 16, 2017, and the motion was granted on December
3, 2017. The hearing relevant to the defendant’s motions
for contempt at issue concluded on July 14, 2017, and
the motions were later granted on December 11, 2017,
April 16, 2018, and April 17, 2018.
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As we have noted, the court has broad discretion to
manage its docket and resolve cases as it sees fit.
See Yuille v. Parnoff, supra, 189 Conn. App. 128. In
this instance, the court scheduled and concluded its
hearings on the motions for contempt prior to scheduling a hearing on the motion for modification. However,
the record does not reveal, nor has the plaintiff pointed
to, any evidence establishing that the court’s decision
to manage the docket in this manner was unreasonable.
Indeed, given the number of motions filed by both parties throughout this case, it is reasonable for the court
to dispose of motions in the manner it considers to
be most efficient. Therefore, although we acknowledge
that some of the motions for contempt chronologically
were filed after the motion for modification, the trial
court nevertheless had broad discretion to hear pending
motions in the order it deemed most appropriate in this
case. Accordingly, the court did not abuse its discretion.
III
The plaintiff’s third claim is that the court erred in
‘‘not considering [the plaintiff’s] financial affidavit[s]’’
in ruling on the defendant’s motions for contempt. Specifically, the plaintiff claims that, had the court considered properly his affidavits, it could not have reasonably
concluded that his nonpayment of the required support
payments was wilful because his finances were insufficient to afford his support obligations. We disagree.
‘‘It is well established that [i]n a case tried before a
court, the trial judge is the sole arbiter of the credibility
of the witnesses and the weight to be given specific
testimony . . . and the trial court is privileged to adopt
whatever testimony [she] reasonably believes to be
credible. . . . On appeal, we do not retry the facts or
pass on the credibility of witnesses.’’ (Internal quotation
marks omitted.) Bay Hill Construction, Inc. v. Waterbury, 75 Conn. App. 832, 837–38, 818 A.2d 83 (2003).
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Despite the plaintiff’s urgings, there is no necessary
correlation between the plaintiff’s disagreement with
the court’s orders and the question of whether the court
considered the plaintiff’s affidavits in framing its orders.
Also, at various points the court stated that, while it
did review the evidence submitted on the plaintiff’s
behalf, it found the plaintiff’s affidavits and testimony
to not be credible. In the court’s October 6, 2016 memorandum of decision issued in response to a motion for
articulation filed by the plaintiff regarding the court’s
determination of the plaintiff’s minimum net annual
earning capacity, the court found that, at trial, ‘‘(1) the
[plaintiff’s] testimony regarding his current earnings,
living expenses, debts and liabilities, financial resources
and assets was neither forthcoming nor honest, and
(2) the information on the [plaintiff’s] sworn financial
affidavits regarding his income from employment and
expenses was not truthful.’’ Additionally, in ruling on
the defendant’s motions for contempt on December 11,
2017, the court affirmed its finding that the plaintiff
had the ability to pay his portion of ordered child care
expenses.3 The court stated: ‘‘The [p]laintiff’s testimony
and evidence regarding his personal and business
income, profit, business expenses, accounting, debts,
and liabilities are not credible. . . . There is no credible evidence before the [c]ourt regarding how the
[p]laintiff meets his monthly personal and business
expenses.’’
Because it is plain from the record that the evidence
the plaintiff presented was, indeed, considered by the
court, though not necessarily credited, and because the
judge had the sole discretion to assign weight to the
evidence, the court here was free to find the plaintiff’s
3
The court supported this determination by explaining that the evidence
established that ‘‘[t]he [p]laintiff’s business . . . of which he is 100 [percent]
owner, president, and only employee, loaned him $242,789 according to his
April 28, 2017 financial affidavit ([p]laintiff’s exhibit 4). Further, the [p]laintiff
has paid for discretionary, noncourt-ordered debts and liabilities in full since
September, 2016.’’
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testimony and evidence not to be credible. Accordingly,
the court did not abuse its discretion in finding the
plaintiff to be in contempt for failing to make support
payments.
IV
The plaintiff’s fourth claim is that the court erred in
awarding the defendant attorney’s fees in connection
with the granted contempt motions. Specifically, the
plaintiff asserts that the court’s May 15, 2018 ruling
regarding arrearages had the effect of vacating the contempt orders underlying the arrearages assigned by the
court on April 16, 2018. The plaintiff therefore claims
that the court abused its discretion when it ordered
him to pay the legal fees incurred by the defendant in
connection with her postjudgment contempt motions
filed between October 31, 2016, and September 10, 2018.
We disagree.
The plaintiff’s contention that the court vacated its
contempt orders is simply incorrect. The court’s May
15, 2018 order provides: ‘‘In light of the Appellate Court
decision . . . the court hereby vacates any findings
of arrearages of child support, childcare expenses, and
unreimbursed medical expenses with respect to defendant’s postjudgment motions for contempt # 258.01,
# 258.02, # 263, and # 266.’’ (Emphasis added.) The
vacation of the arrearage amount in this instance does
not trigger a retroactive vacation of the underlying contempt orders or the related sanctions. Therefore, while
the arrearage amounts owed by the plaintiff were
vacated pursuant to the order, the contempt orders
themselves remained intact, along with the attorney’s
fee sanctions subsequently imposed on October 15,
2018. Accordingly, the court did not abuse its discretion.
V
The plaintiff’s fifth and final claim on appeal is that
the court ‘‘erred in accepting affidavits of fees with
incorrect docket number[s].’’ We disagree.
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General Statutes § 52-123 provides: ‘‘No writ, pleading, judgment or any kind of proceeding in court or
course of justice shall be abated, suspended, set aside
or reversed for any kind of circumstantial errors, mistakes or defects, if the person and the cause may be
rightly understood and intended by the court.’’
‘‘Furthermore, our Supreme Court has held that the
use of an incorrect docket number is a circumstantial
defect. In Plasil v. Tableman, 223 Conn. 68, 612 A.2d
763 (1992), our Supreme Court reviewed whether a trial
court had subject matter jurisdiction to grant prejudgment remedies in a case in which an incorrect docket
number that referred to a previously dismissed case
was used. The court held that [t]he failure to collect
an entry fee for the re-served complaint or to assign
it a new docket number did not deprive the court of
jurisdiction or presumptively prejudice the defendants.
To strip the plaintiff of her prejudgment remedies would
neither facilitate the business of the court nor advance
justice, but rather would serve merely to exalt technicalities above substance.’’ (Internal quotation marks omitted.) State v. Gillespie, 92 Conn. App. 143, 152–53, 884
A.2d 419 (2005).
Here, the plaintiff argues that because the defendant
misfiled three affidavits of fees under incorrect docket
numbers, the court ‘‘abused its power’’ in accepting
those affidavits in connection with the present case. It
is clear that a scrivener’s error such as an incorrect
docket number will not deprive the court of jurisdiction,
as it constitutes merely a circumstantial defect. See
General Statutes § 52-123. Therefore, the court did not
abuse its discretion by accepting the financial affidavits
submitted by the defendant.
The judgment is affirmed.
In this opinion the other judges concurred.
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PAUL DOMBROWSKI v. CITY
OF NEW HAVEN ET AL.
(AC 40899)
Alvord, Moll and Norcott, Js.
Syllabus
The plaintiff, a retired police officer, appealed to this court from the decision
of the Compensation Review Board, which affirmed the decision of the
Workers’ Compensation Commissioner denying his motion to open a
certain stipulation that he and the defendants, the city of New Haven
and its workers’ compensation administrator, had executed to settle
several pending workers’ compensation claims related to his employment with the city. The plaintiff had agreed to accept a settlement of
his claims for $22,500. On the morning of the stipulation approval hearing
before the commissioner, the defendants’ counsel presented the plaintiff
with the stipulation and a settlement agreement, neither of which the
plaintiff had seen before and both of which he signed. The stipulation
did not reference the settlement agreement, which required the plaintiff
to waive, inter alia, causes of action under the Age Discrimination in
Employment Act of 1967 (29 U.S.C. § 621 et seq.). At the stipulation
approval hearing, the commissioner canvassed the plaintiff with regard
to the stipulation, and approved it after determining that the plaintiff
had executed it knowingly and voluntarily. None of the parties asked
the commissioner to review or to sign the settlement agreement, and
the commissioner did not examine or sign the settlement agreement.
After the plaintiff received a $22,500 settlement check, he returned it
and sought to open the stipulation pursuant to statute (§ 31-315). He
claimed, inter alia, that the stipulation was nugatory on the ground
that his execution of the settlement agreement was not knowing and
voluntary because the parties had agreed to settle only the workers’
compensation claims. The commissioner concluded that opening the
stipulation was not warranted because, inter alia, the plaintiff had failed
to offer any evidence of fraud, misrepresentation, accident or mistake.
The board thereafter affirmed the commissioner’s denial of the motion
to open, determining that the parties had agreed that the plaintiff would
receive $22,500 for the withdrawal of the workers’ compensation claims,
that he was canvassed with respect to the stipulation by the commissioner who presided at the stipulation approval hearing, and that no
mistake was made that warranted the opening of the stipulation. The
board further concluded that the plaintiff would need to seek redress in
a forum that has jurisdiction to consider issues relative to the settlement
agreement. On the plaintiff’s appeal to this court, held that the board
did not err in affirming the commissioner’s denial of the plaintiff’s motion
to open the stipulation, as the board and the commissioner correctly
concluded that the Workers’ Compensation Commission lacked subject
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matter jurisdiction to entertain issues that related to the settlement
agreement: the plaintiff presented no claims that challenged the integrity
of the settlement of his workers’ compensation claims, as he had agreed
to be paid $22,500 in exchange for the settlement, he was canvassed,
adequately by his own admission, with respect to the stipulation, and
the $22,500 sum was remitted to him, and the issues he raised as to the
waiver of any rights he may have had were beyond the commission’s
jurisdiction, which is limited by statute to claims arising out of the
Workers’ Compensation Act (§ 31-275 et seq.); moreover, this court
declined to review the merits of the various claims the plaintiff raised
in his appellate briefs, as those claims were not presented to the commissioner during the underlying proceedings.
Argued September 19—officially released December 10, 2019
Procedural History

Appeal from the decision of the Workers’ Compensation Commissioner for the Third District denying the
plaintiff’s motion to open a certain stipulation, brought
to the Compensation Review Board, which affirmed the
commissioner’s decision, and the plaintiff appealed to
this court. Affirmed.
Paul T. Dombrowski, self-represented, the appellant (plaintiff).
Brian L. Smith, for the appellees (defendants).
Opinion

MOLL, J. The self-represented plaintiff, Paul Dombrowski, appeals from the decision of the Compensation Review Board (board) affirming the decision of the
Workers’ Compensation Commissioner for the Third
District (commissioner) of the Workers’ Compensation Commission (commission), denying the plaintiff’s
motion to open a stipulation executed by the plaintiff
and the defendants, the city of New Haven (city) and
the Connecticut Interlocal Risk Management Agency
(CIRMA). On appeal, the plaintiff raises a number of
claims that, in essence, challenge the propriety of the
board’s decision affirming the commissioner’s denial of
his motion to open. We affirm the decision of the board.
The following procedural history and facts, as found
by the commissioner in her ‘‘finding and dismissal,’’

December 10, 2019

CONNECTICUT LAW JOURNAL

194 Conn. App. 739

DECEMBER, 2019

Page 53A

741

Dombrowski v. New Haven

dated October 11, 2016, or as undisputed in the record, are relevant to our resolution of this appeal. The
plaintiff is a retired police officer who was formerly
employed by the city.1 Following his retirement, the
plaintiff sought to settle certain pending workers’ compensation claims relating to several injuries that he had
sustained during his employment with the city. After
numerous informal hearings, the plaintiff, without the
assistance of counsel, agreed to accept a global settlement of his workers’ compensation claims for a lump
sum payment of $22,500. The settlement was contingent
upon the approval of the funds by the city’s litigation
settlement committee, which approved the funds on
September 23, 2015. On September 29, 2015, the commission issued a notice providing that a stipulation
approval hearing was scheduled for September 30, 2015.
On the morning of September 30, 2015, prior to the
stipulation approval hearing, the plaintiff, accompanied
by Craig Miller, the president of the police union, met
with the defendants’ counsel. The defendants’ counsel
presented the plaintiff with two documents: (1) a ‘‘Stipulation,’’ dated September 28, 2015 (stipulation); and (2)
a ‘‘Settlement Agreement, General Release and Covenant Not to Sue,’’ dated September 29, 2015 (settlement
agreement). The stipulation provided in relevant part:
‘‘[I]t is agreed by and between the parties hereto that
the [defendants] shall pay to the [plaintiff] in addition
to the compensation and medical benefits already paid
by the [defendants] the further sum of [$22,500], the
same is to be in full, final and complete settlement,
adjustment accord, and satisfaction of all claims which
the aforesaid [plaintiff] might otherwise have against
the [defendants], or either of them, and be made and
accepted in lieu of all other compensation payments,
in accordance with our [Workers’ Compensation Act
(act), General Statutes § 31-275 et seq.].’’ The stipulation
1
The plaintiff represents that the city hired him in 1989 and that he retired
in 2011.
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did not reference the settlement agreement. The settlement agreement provided in relevant part: ‘‘[The plaintiff] . . . for and in consideration of both monetary
sums and by action previously recited within the content of [the stipulation] attached as Exhibit A hereto,
receipt of which is hereby acknowledged, [does] remise,
release and forever discharge . . . [the city] . . . as
to any and all actions, causes and causes of action,
sums of money, covenants, contracts, controversies,
agreements, promises, damages, claims and demands
whatsoever, in law or in equity . . . as a result of [the
plaintiff’s] employment or with severance of [the plaintiff’s] employment with [the city] from the commencement of [the plaintiff’s] employment with [the city] to
the date of [the plaintiff’s] execution of the [settlement
agreement], whether known or unsuspected, including
all claims, demands, or causes of action under any federal or state law, regulation or decision including but
not limited to causes of action under the [Workers’]
Compensation Laws of the State of Connecticut . . .
[t]he Age Discrimination in Employment Act of 1967,
29 U.S.C. [§] 621 et seq. [ADEA] . . . [and] [a]ny other
federal, state or local civil or human rights law or any
other local, state or federal law, regulation or ordinance.’’2 The settlement agreement also provided in relevant part: ‘‘[The plaintiff] represent[s] that [the plaintiff
has] been advised that [the plaintiff] should consult
and acknowledge[s] that [the plaintiff has] consulted a
private attorney with respect to [the settlement agreement] and [has] been given an adequate opportunity to
discuss all aspects of [the settlement agreement] with
counsel of [the plaintiff’s] choosing. [The plaintiff]
agree[s] that [the plaintiff has] had twenty-one (21) days
to consider this agreement. . . . [The plaintiff] further
understand[s] that this settlement agreement is contingent upon approval of [the stipulation] attached as
2
The settlement agreement provided that various other claims, demands,
and causes of action were ‘‘remise[d], release[d] and forever discharge[d],’’
which, for purposes of our disposition of this appeal, we need not set forth
in toto.
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Exhibit A hereto. . . . [The plaintiff] further understands that for a period of seven (7) days following
the execution of this agreement, he may revoke this
[a]greement. This [a]greement shall not become effective or enforceable until the revocation period has
expired.’’ The plaintiff had not seen the stipulation or
the settlement agreement prior to the morning of September 30, 2015. Nevertheless, he signed both documents.3
That same morning, Commissioner Jack R. Goldberg
canvassed the plaintiff with regard to the stipulation. As
part of the canvass, Commissioner Goldberg reviewed
with the plaintiff forms entitled ‘‘Stipulation and What
It Means’’4 and ‘‘Stipulation Questionnaire.’’5 Commissioner Goldberg then approved the stipulation after
3
The plaintiff represents that he reviewed the stipulation and the settlement agreement for approximately twenty to thirty minutes with Miller prior
to signing the documents. The stipulation was signed by the plaintiff, the
defendants’ counsel, and Miller, acting as a witness. The settlement agreement was signed by the plaintiff, Miller in his capacity as the police union
representative, and Meghan A. Woods, a member of the Connecticut bar,
acting as a witness. Neither the defendants’ counsel nor any other representative of the defendants signed the settlement agreement.
4
‘‘In order to assist trial commissioners in assessing the merits of a proposed settlement and ‘assuring that a claimant comprehends the nature and
scope of a stipulation’ . . . the Workers’ Compensation Commission . . .
‘has promulgated a form entitled ‘‘Stipulation and What It Means’’ that
enumerates the consequences of a stipulation from a claimant’s point of
view. The form explains to the claimant that the stipulation is a final settlement, that rights to future medical, disability and loss of income benefits
may be lost by accepting the stipulation, and that one’s right to a formal
hearing is also waived by settling the case. The form also directs the claimant
to ask any questions he or she may have about the stipulation and its effects.
Before a claimant may agree to a stipulation, a commissioner must canvass
the claimant to insure that he has considered these issues and still wants
to settle his case.’ ’’ (Citation omitted.) Leonetti v. MacDermid, Inc., No.
5623, CRB 5-11-1, 2012 WL 1451552, *4–5 (March 19, 2012), aff’d, 310 Conn.
195, 76 A.3d 168 (2013). In the present case, the ‘‘Stipulation and What
It Means’’ form was signed by the plaintiff, the defendants’ counsel, and
Commissioner Goldberg.
5
The ‘‘Stipulation Questionnaire’’ form contained fifteen numbered questions requesting information that, according to the form, was necessary for
the approval of the stipulation. The ‘‘Stipulation Questionnaire’’ form was
signed by the defendants’ counsel, as the person completing the form, and
Commissioner Goldberg.
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determining that the plaintiff had executed the stipulation knowingly and voluntarily. None of the parties
asked Commissioner Goldberg to review or sign the
settlement agreement, and at no point did Commissioner Goldberg examine or sign the settlement agreement.
On October 1, 2015, a representative of CIRMA, the
third-party administrator for the city, mailed to the
plaintiff a settlement check in the amount of $22,500.
On or about October 7, 2015, the plaintiff brought the
check to his police union office, signifying his rejection
of the settlement agreement. On or about October 14,
2015, the police union returned the check to the plaintiff. On or about October 19, 2015, the plaintiff mailed
the check to CIRMA with a note requesting that CIRMA
accept the returned check. Following these events, the
commission held informal hearings on January 15 and
March 15, 2016, which resulted in ‘‘no resolution of the
issues’’ among the parties. Thereafter, the commission
held a formal hearing on March 31, 2016, during which
the parties agreed that the plaintiff would file a motion
to open the stipulation and the defendants would file
a response thereto.
On May 6, 2016, the plaintiff, who was represented
by counsel at the time, filed a motion to open, with an
accompanying memorandum of law, seeking to open
the stipulation (motion to open).6 The plaintiff asserted
that, prior to September 30, 2015, the parties had
agreed to settle only the plaintiff’s workers’ compensation claims in exchange for the sum of $22,500, and
that the settlement agreement constituted a unilateral
expansion of the parties’ agreement by the defendants.
The plaintiff argued that he did not knowingly and voluntarily execute the settlement agreement, citing factors used in analyzing waivers of ADEA claims on the
6

The motion was captioned improperly as a motion to ‘‘reopen’’ the stipulation. ‘‘We note that because the decision had never been opened, the appropriate term is a motion to open.’’ Rodriguez v. State, 76 Conn. App. 614,
617 n.5, 820 A.2d 1097 (2003).
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basis that the terms of the settlement agreement
required him to waive causes of action arising under
the ADEA. The plaintiff further argued that the stipulation was nugatory on the ground that his execution of
the settlement agreement was not knowing and voluntary; however, the plaintiff expressly stated that he was
not challenging the canvass conducted by Commissioner Goldberg that preceded the approval of the stipulation. In addition, the plaintiff contended that the commissioner had subject matter jurisdiction to open the
stipulation pursuant to General Statutes § 31-315.7 On
July 18, 2016, the defendants filed an objection and
an accompanying memorandum of law, arguing, inter
alia, that the plaintiff failed to establish any cognizable
ground upon which the commissioner could open the
stipulation and that the commissioner lacked subject
matter jurisdiction to interpret the terms of the settlement agreement, which, the defendants contended, was
a separately executed agreement independent of the
stipulation.
On October 11, 2016, Commissioner Nancy E. Salerno
issued a decision, captioned ‘‘finding and dismissal,’’
7
General Statutes § 31-315 provides: ‘‘Any award of, or voluntary agreement concerning, compensation made under the provisions of this chapter
or any transfer of liability for a claim to the Second Injury Fund under the
provisions of section 31-349 shall be subject to modification in accordance
with the procedure for original determinations, upon the request of either
party or, in the case of a transfer under section 31-349, upon request of the
custodian of the Second Injury Fund, whenever it appears to the compensation commissioner, after notice and hearing thereon, that the incapacity of
an injured employee has increased, decreased or ceased, or that the measure
of dependence on account of which the compensation is paid has changed,
or that changed conditions of fact have arisen which necessitate a change
of such agreement, award or transfer in order properly to carry out the
spirit of this chapter. The commissioner shall also have the same power to
open and modify an award as any court of the state has to open and modify
a judgment of such court. The compensation commissioner shall retain
jurisdiction over claims for compensation, awards and voluntary agreements, for any proper action thereon, during the whole compensation period
applicable to the injury in question.’’
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denying the motion to open. After setting forth a recitation of the parties’ respective positions and her findings
of fact, Commissioner Salerno concluded that opening
the stipulation was not warranted because the plaintiff failed to offer any evidence of fraud, misrepresentation, accident, or mistake, and the plaintiff did not
contest the adequacy of Commissioner Goldberg’s canvass concerning the stipulation. In addition, Commissioner Salerno concluded that Commissioner Goldberg
approved the stipulation without taking into consideration the settlement agreement, and that, in accordance
with our Supreme Court’s holding in Stickney v. Sunlight Construction, Inc., 248 Conn. 754, 730 A.2d 630
(1999), the commission lacked subject matter jurisdiction to interpret the terms of the settlement agreement.
Thereafter, the plaintiff filed a petition for review with
the board.
On appeal to the board, the plaintiff, through counsel,
asserted that the commissioner erred in denying the
motion to open,8 contending that the stipulation was
nugatory on the basis that Commissioner Goldberg did
not review the settlement agreement and canvass the
plaintiff as to whether he voluntarily and knowingly
assented to the terms of the settlement agreement. The
plaintiff relied primarily on the board’s decision in
Leonetti v. MacDermid, Inc., No. 5623, CRB 5-11-1, 2012
WL 141552 (March 19, 2012), aff’d, 310 Conn. 195, 76
A.3d 168 (2013), in support of his argument. In addition,
the plaintiff contended that the commissioner erred in
concluding that she lacked subject matter jurisdiction
to interpret the terms of the settlement agreement. In
response, the defendants argued, inter alia, that the
commissioner correctly concluded that the plaintiff
8

The plaintiff did not file a motion to correct challenging any of the
commissioner’s findings. See Melendez v. Fresh Start General Remodeling &
Contracting, LLC, 180 Conn. App. 355, 367, 183 A.3d 670 (2018) (‘‘[a] party
seeking to challenge a finding of the commissioner as incorrect or incomplete
must first do so by filing a motion to correct the challenged findings’’).
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failed to demonstrate any proper ground upon which to
open the stipulation and that the commissioner lacked
subject matter jurisdiction to interpret the terms of the
settlement agreement.
On September 11, 2017, the board rendered its decision affirming the commissioner’s denial of the motion
to open. The board summarized the plaintiff’s claim to
be that Commissioner Goldberg erred in not examining
whether the settlement agreement offered the plaintiff
any consideration for withdrawing any claims that he
may have had unrelated to the act. The board determined that the parties had agreed that the plaintiff
would receive $22,500 as reasonable consideration for
the withdrawal of his workers’ compensation claims,
the plaintiff was canvassed by Commissioner Goldberg
with respect to the stipulation, and no mistake was
made warranting the opening of the stipulation given
that the plaintiff had received the consideration specified in the stipulation. Additionally, relying on Stickney,
the board concluded that ‘‘[t]o the extent there was a
failure to achieve a meeting of the minds relative to the
issues in the settlement agreement which were beyond
the jurisdiction of this commission, the [plaintiff] would
need . . . to seek redress in a forum which has jurisdiction to consider such a dispute.’’9 This appeal followed. Additional facts will be set forth as necessary.
9
Notwithstanding its decision affirming the commissioner’s denial of the
motion to open, the board noted that it had ‘‘some concerns relative to the
practice of pursuing ‘global settlements’ between claimants and respondents
at stipulation hearings before [workers’ compensation] commissioners. A
proper regard for equitable conduct would suggest that all proposed settlement documents be circulated in advance of such hearings so that the
claimant may have a reasonable opportunity to fully apprise himself of the
terms and conditions of all agreements sought by the respondents. The
commission cannot address disputes outside its statutory ambit, but [the
commission] can seek to minimize the likelihood of such disputes by directing parties to avoid ‘settling on the courthouse steps’ and to provide all
anticipated documentation to claimants well in advance of stipulationapproval hearings.’’
We share the board’s concern regarding the manner in which a purported
global settlement was reached between the plaintiff and the defendants

Page 60A

CONNECTICUT LAW JOURNAL

748

DECEMBER, 2019

December 10, 2019

194 Conn. App. 739

Dombrowski v. New Haven

We begin by setting forth the relevant standard of
review and principles of law governing our resolution
of this appeal. ‘‘The board sits as an appellate tribunal
reviewing the decision of the commissioner. . . . The
commissioner is the sole trier of fact and [t]he conclusions drawn by [the commissioner] from the facts found
must stand unless they result from an incorrect application of the law to the subordinate facts or from an
inference illegally or unreasonably drawn from them.
. . . The review [board’s] hearing of an appeal from
the commissioner is not a de novo hearing of the facts.
. . . [I]t is [obligated] to hear the appeal on the record
and not retry the facts. . . . On appeal, the board must
determine whether there is any evidence in the record
to support the commissioner’s [decision]. . . . Our
scope of review of [the] actions of the [board] is [similarly] . . . limited. . . . [However] [t]he decision of
the [board] must be correct in law, and it must not
include facts found without evidence or fail to include
material facts which are admitted or undisputed.’’ (Citation omitted; internal quotation marks omitted.) Rodriguez v. State, 76 Conn. App. 614, 621–22, 820 A.2d
1097 (2003).
‘‘Long ago, we said that the jurisdiction of the [workers’ compensation] commissioners is confined by the
[a]ct and limited by its provisions. Unless the [a]ct gives
the [c]ommissioner the right to take jurisdiction over
a claim, it cannot be conferred upon [the commissioner]
by the parties either by agreement, waiver or conduct.
. . . While it is correct that the act provides for proceedings that were designed to facilitate a speedy, efficient and inexpensive disposition of matters covered
by the act . . . the charter for doing so is the act itself.
during the morning of the stipulation hearing. We are particularly troubled
by the acknowledgement of the defendants’ counsel during oral argument
before this court that he presented a copy of the settlement agreement to
the plaintiff for the first time on the morning of the stipulation hearing
with the expectation that the plaintiff would sign the settlement agreement,
notwithstanding that the settlement agreement contained a provision explicitly stating that the plaintiff had been given twenty-one days to consider it.
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The authority given by the legislature is carefully circumscribed and jurisdiction under the act is clearly
defined and limited to what are clearly the legislative
concerns in this remedial statute. . . . A commissioner
may exercise jurisdiction to hear a claim only under the
precise circumstances and in the manner particularly
prescribed by the enabling legislation. . . . Because
of the statutory nature of our workers’ compensation
system, policy determinations as to what injuries are
compensable and what jurisdictional limitations apply
thereto are for the legislature, not the judiciary or the
board, to make.’’ (Internal quotation marks omitted.)
Leonetti v. MacDermid, Inc., 310 Conn. 195, 216–17, 76
A.3d 168 (2013).
Our Supreme Court previously has defined the term
‘‘stipulation’’ as follows: ‘‘A stipulation is a compromise
and release type of settlement similar to settlements in
civil personal injury cases where a claim is settled with
a lump sum payment accompanied by a release of the
adverse party from further liability.’’ (Internal quotation
marks omitted.) Id., 198 n.2. ‘‘Although the [act] does
not explicitly provide for [stipulated settlement agreements], we have consistently upheld the ability to compromise a compensation claim as inherent in the power
to make a voluntary agreement regarding compensation. . . . [O]nce an agreement is reached, [General
Statutes § 31-29610 provides that] a commissioner may
approve the agreement if it conforms in every regard
10
‘‘General Statutes § 31-296 (a) provides in relevant part: ‘If an employer
and an injured employee . . . at a date not earlier than the expiration of
the waiting period, reach an agreement in regard to compensation, such
agreement shall be submitted in writing to the commissioner by the employer
with a statement of the time, place and nature of the injury upon which it
is based; and, if such commissioner finds such agreement to conform to
the provisions of this chapter in every regard, the commissioner shall so
approve it. A copy of the agreement, with a statement of the commissioner’s
approval, shall be delivered to each of the parties and thereafter it shall be
as binding upon both parties as an award by the commissioner. . . .’ ’’
Snyder v. Gladeview Health Care Center, 149 Conn. App. 725, 730 n.2, 90
A.3d 278, cert. denied, 312 Conn. 918, 94 A.3d 642 (2014).
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to the provisions of [the act]. . . . Approval of . . . a
stipulation by [a] commissioner is not an automatic
process. It is his [or her] function and duty to examine
all the facts with care before entering an award, and
this is particularly true when the stipulation presented
provides for a complete release of all claims under the
act. . . . Once approved, an Award by Stipulation is a
binding award which, on its terms, bars a further claim
for compensation unless [§] 31-315, which allows for
modification, is satisfied.’’ (Footnote in original; internal quotation marks omitted.) Snyder v. Gladeview
Health Care Center, 149 Conn. App. 725, 729–30, 90
A.3d 278, cert. denied, 312 Conn. 918, 94 A.3d 642 (2014).
‘‘Our Supreme Court has stated that [a]lthough the
commission may modify awards under certain circumstances, its power to do so is strictly limited by statute.
. . . Section 31-315 allows the commission to modify
an award in three situations. First, modification is permitted where the incapacity of an injured employee has
increased, decreased or ceased, or . . . the measure
of dependence on account of which the compensation
is paid has changed . . . . Second, the award may be
modified when changed conditions of fact have arisen
which necessitate a change of [the award]. . . . Third,
[t]he commissioner shall also have the same power to
open and modify an award as any court of the state
has to open and modify a judgment of such court. This
provision extends the commission’s power to open and
modify judgments to cases of accident . . . to mistakes of fact . . . and to fraud . . . but not to mistakes of law. . . . This provision, however, does not
independently confer authority to modify awards for
reasons not otherwise enumerated in § 31-315.’’ (Internal quotation marks omitted.) Rodriguez v. State, supra,
76 Conn. App. 622.
On appeal, the plaintiff, who is representing himself,
sets forth an assortment of claims contesting the propriety of the board’s decision affirming the commissioner’s
denial of the motion to open. As a preliminary matter,
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we note that the plaintiff raises various claims in his
appellate briefs that, on the basis of our review of the
record before us, were not presented to the commission
during the underlying proceedings. For instance, he
asserts that the defendants’ counsel failed to abide by
a ‘‘stipulation approval procedure,’’ the stipulation contained a number of errors, and there is cause to open
the stipulation because it contained ‘‘broad and confusing language,’’ it was ‘‘poorly negotiated,’’ and certain
documents were not submitted to the commission for
review. ‘‘We acknowledge that the plaintiff is a selfrepresented party and that it is the established policy
of the Connecticut courts to be solicitous of [self-represented] litigants and when it does not interfere with the
rights of other parties to construe the rules of practice
liberally in favor of the [self-represented] party. . . .
The courts adhere to this rule to ensure that [self-represented] litigants receive a full and fair opportunity to
be heard, regardless of their lack of legal education and
experience . . . . This rule of construction has limits,
however. Although we allow [self-represented] litigants
some latitude, the right of self-representation provides
no attendant license not to comply with relevant rules
of procedural and substantive law.’’ (Internal quotation
marks omitted.) Traylor v. State, 332 Conn. 789, 806,
213 A.3d 467 (2019). ‘‘As a general matter, we do not
decide issues raised for the first time on appeal.’’ Jones
v. Connecticut Children’s Medical Center Faculty
Practice Plan, 131 Conn. App. 415, 432, 28 A.3d 347
(2011). Accordingly, we decline to review the merits of
the plaintiff’s claims that he is raising for the first time
on appeal. See id., 432–33 (declining to review claim
that plaintiff did not raise before either Workers’ Compensation Commissioner or board).
We construe the crux of the plaintiff’s preserved
appellate claims to be that the board and the commissioner erroneously concluded that the commission
lacked subject matter jurisdiction to consider the
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terms of the settlement agreement. More specifically,
it appears from a close review of the motion to open that
the plaintiff’s chief concern regarding the settlement
agreement is his relinquishment of any rights that he
may have had to bring causes of action against the
defendants unrelated to his workers’ compensation
claims, such as causes of action arising out of the ADEA.
For the reasons that follow, we conclude that the board
did not err in affirming the commissioner’s denial of
the motion to open.
Our analysis begins with an overview of our Supreme
Court’s decision in Stickney v. Sunlight Construction,
Inc., supra, 248 Conn. 754, upon which the commissioner and the board relied in concluding that the commission lacked subject matter jurisdiction to interpret
the terms of the settlement agreement. In Stickney, the
court held that a Workers’ Compensation Commissioner lacked subject matter jurisdiction to entertain
an insurer’s motion to open and modify a voluntary
agreement for the purpose of substituting a different
insurer as the entity responsible for payment of an
injured employee’s workers’ compensation benefits. Id.,
757–59. The court determined that, pursuant to the plain
language of General Statutes (Rev. to 1985) § 31-278,11
a ‘‘commissioner’s subject matter jurisdiction is limited
to adjudicating claims arising under the act, that is,
claims by an injured employee seeking compensation
from his [or her] employer for injuries arising out of
and in the course of employment.’’ Id., 762. The court
11
General Statutes (Rev. to 1985) § 31-278 provided in relevant part:
‘‘[E]ach commissioner shall have all powers necessary to enable him to
perform the duties imposed upon him by the provisions of [the act]. . . .
[Each commissioner] shall have jurisdiction of all claims and questions
arising . . . under [the act] . . . .’’ (Internal quotation marks omitted.)
Stickney v. Sunlight Construction, Inc., supra, 248 Conn. 762. General
Statutes § 31-278 now provides in relevant part: ‘‘[Each commissioner] . . .
shall have all powers necessary to enable him to perform the duties imposed
upon him by the provisions of [the act]. Each commissioner shall hear all
claims and questions arising under [the act] . . . .’’
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then observed that the insurer’s motion to open ‘‘differ[ed] from the traditional claim to be adjudicated
under the act . . . because the issue underlying [the
insurer’s] motion [was] an insurance coverage issue,
requiring the evaluation of insurance policies and the
application of contract law. Put more generally, resolving the central issue in the motion require[d] application
of laws other than the provisions of the act. Thus,
although the injured employee’s original claim ‘arose
under the act,’ the question [the court had to] address
in [the] appeal [was] whether the motion to open, itself,
[was] beyond the jurisdictional bounds circumscribed
by the explicit enabling legislation of the act.’’ Id., 762–
63. The court concluded that none of the statutory provisions of the act cited by the insurer conferred subject
matter jurisdiction on the Workers’ Compensation Commissioner to determine the coverage question at issue
and that the insurer’s claim had to be resolved in
another forum. Id., 768–69.
We next turn to our Supreme Court’s decision in
Leonetti v. MacDermid, Inc., supra, 310 Conn. 195. In
Leonetti, the principal issue before the court was
whether the board properly affirmed a Workers’ Compensation Commissioner’s refusal to approve as a valid
stipulation a termination agreement executed by a
claimant and his employer. Id., 198–99. Article II of the
termination agreement provided in relevant part that
the claimant agreed to release the employer from a
variety of claims, including workers’ compensation
claims arising out of, relating to, or connected to, inter
alia, the claimant’s employment with the employer or
the termination of that employment. Id., 199–200. Article III of the termination agreement provided in relevant
part that, as consideration, the claimant, inter alia,
would be paid twenty-seven weeks of ‘‘severance pay’’
predicated on the claimant’s base salary, totaling
$70,228.51, and that the claimant understood that the
consideration would serve as ‘‘all that [the claimant]
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[was] entitled to receive from [the employer].’’ (Emphasis in original; internal quotation marks omitted.) Id.,
200. The claimant initially hesitated to execute the termination agreement because he did not want to release
the employer from liability for a preexisting workers’
compensation claim; however, the claimant signed the
agreement after having received a letter from the
employer indicating that it would withdraw the severance pay offer if the claimant failed to sign the agreement within ten days. Id., 201. Subsequently, the commissioner held a formal hearing to determine the
enforceability of the termination agreement’s language
regarding the release of the claimant’s workers’ compensation claim. Id., 202. The Workers’ Compensation
Commissioner (1) concluded that, without approval by
a Workers’ Compensation Commissioner, the termination agreement did not waive the parties’ rights and
obligations under the act, and (2) declined to approve
the agreement as a full and final stipulation of the claimant’s workers’ compensation claim because, pursuant
to the agreement, the claimant was not receiving any
consideration for the release of his claim.12 Id., 202–203.
The employer appealed to the board, which affirmed
the ruling of the Workers’ Compensation Commissioner. Id., 203. In its decision, the board also refused
to address the enforceability of the termination agreement as a whole, determining that its jurisdiction
extended only to the portion of the agreement concerning the claimant’s workers’ compensation claim. Id.,
204. Specifically, the board stated: ‘‘Whether as a matter
of law the contract as signed by the parties, apart from
the references to the claimant’s workers’ compensation
claim, is an enforceable termination agreement is a
12
More specifically, the Workers’ Compensation Commissioner determined that ‘‘the [termination agreement] and payment of $70,228.51 was
based on the number of years [the claimant] worked for the [employer] and
there was no money paid in [the] agreement for [the claimant’s] workers’
compensation claim.’’ (Internal quotation marks omitted.) Leonetti v. MacDermid, Inc., supra, 310 Conn. 202.
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determination for another forum; [the board’s] jurisdiction is limited to whether the document serves [as]
an acceptable instrument for releasing the claimant’s
workers’ compensation claim, and [the board] find[s]
that the record clearly supports the . . . commissioner’s decision that it does not.’’ (Internal quotation marks
omitted.) Id., 216.
On appeal, our Supreme Court affirmed the decision
of the board, concluding that (1) the execution of the
termination agreement had no effect on the claimant’s
workers’ compensation claim unless and until it was
approved by a Workers’ Compensation Commissioner,
and (2) the board properly affirmed the Workers’ Compensation Commissioner’s refusal to approve the agreement, to the extent that it implicated the claimant’s
workers’ compensation claim, on the ground that the
claimant was not given any compensation for settling
his workers’ compensation claim. Id., 207–208, 215. In
addition, the court rejected the employer’s argument
that the Workers’ Compensation Commissioner and the
board, in deciding whether to enforce the termination
agreement, improperly declined to consider alleged
‘‘ ‘deceitful’ ’’ conduct by the claimant. Id., 216. The
court observed that neither its precedent nor the provisions of the act cited by the employer conferred subject
matter jurisdiction on the commission ‘‘over the general
enforceability of severance agreements.’’ Id., 217; see
also id., 217–20. The court then determined that the
alleged misconduct by the claimant, if true, had no
bearing on the issue of whether the termination agreement should have been approved as a stipulation with
respect to the claimant’s workers’ compensation claim.
Id., 220. As to the remainder of the termination agreement, the court concluded: ‘‘The commission is not
competent to rule on the rights and obligations of the
parties to a contract when those rights and obligations
do not involve the issues that the legislature has authorized the commission to consider. . . . The enforceability of the remainder of the agreement is not a question
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for the workers’ compensation forum, and the [workers’
compensation] commissioner and the board properly
refused to decide that aspect of the dispute between
the claimant and the [employer].’’ (Citations omitted.)
Id., 220–21.
In the present case, the plaintiff agreed to be paid
$22,500 in exchange for the settlement of his workers’
compensation claims, he was canvassed, adequately by
his own admission, with respect to the stipulation by
Commissioner Goldberg, and thereafter the $22,500
sum was remitted to him. The plaintiff presented no
claims in the motion to open challenging the integrity
of the settlement of his workers’ compensation claims;
rather, the core issues for the plaintiff were his execution of the settlement agreement and the terms of the
settlement agreement concerning the waiver of any
rights he may have had unrelated to the act. Pursuant
to Stickney and Leonetti, those issues are beyond the
commission’s jurisdiction, which is limited by statute
to claims arising out of the act. As our Supreme Court
explained in Leonetti, the commission cannot adjudicate the rights and obligations of parties with respect
to contracts, or portions thereof, that have no nexus to
the act. Accordingly, we reject the plaintiff’s preserved
appellate claims and conclude that the board and the
commissioner correctly concluded that the commission
lacked subject matter jurisdiction to entertain the issues
raised by the plaintiff relating to the settlement agreement.13
The decision of the Compensation Review Board is
affirmed.
In this opinion the other judges concurred.
13
We observe that the settlement agreement expressly provided that it
encompassed, inter alia, causes of action under the ‘‘[Workers’] Compensation Laws of the State of Connecticut . . . .’’ To the extent that the terms
of the settlement agreement implicated the act, the commission had subject
matter jurisdiction to consider and interpret those portions of the settlement
agreement. As we have explained in this opinion, however, the plaintiff’s
claims before the commission centered on the terms of the settlement

December 10, 2019

CONNECTICUT LAW JOURNAL

194 Conn. App. 757

DECEMBER, 2019

Page 69A

757

Haywood v. Commissioner of Correction

DAVID HAYWOOD v. COMMISSIONER OF
CORRECTION
(AC 41677)
Keller, Bright and Flynn, Js.
Syllabus
The petitioner, who had been convicted of, inter alia, felony murder and
robbery in the first degree as an accessory, filed a second petition for
a writ of habeas corpus, claiming that his prior habeas counsel, D, and
his original appellate counsel, F, had provided ineffective assistance.
The habeas court rendered judgment denying the habeas petition. Thereafter, the court denied the petition for certification to appeal, and the
petitioner appealed to this court. On appeal, he claimed that the habeas
court improperly concluded that he was not denied the effective assistance of counsel by D with respect to D’s efforts to establish that F was
ineffective. Although F, in a petition for certification to appeal to our
Supreme Court, claimed that it was improper for this court in the petitioner’s direct appeal to order that the trial court modify the petitioner’s
conviction of robbery in the first degree as an accessory to a conviction
of accessory to attempt to commit robbery in the first degree, he failed
to include a citation to State v. Sanseverino (287 Conn. 608) (Sanseverino I), in which our Supreme Court, after reversing the defendant’s
kidnapping conviction, noted the possibility that the state could ask the
court to modify the defendant’s conviction to the lesser included offense
of unlawful restraint in the second degree. The petitioner also claimed
that F was ineffective in failing, while the petition was pending in our
Supreme Court, to file a motion for reconsideration in this court regarding the modification issue after our Supreme Court officially released
its decision in Sanseverino I. He further claimed that D was deficient
in the petitioner’s first habeas trial because he failed to point out sufficiently F’s errors, and because he failed to advance the legal analyses
set forth in the concurring opinion by Chief Justice Rogers in State v.
Sanseverino (291 Conn. 574) (Sanseverino II), which questioned the
wisdom of allowing the modification of a defendant’s conviction to a
lesser included offense, where a jury instruction on the lesser included
offense was not provided by the court, in future cases that do not share
the unique circumstances of that case. Finally, he claimed that F was
ineffective for failing to make the argument against modification of the
petitioner’s judgment based on his acquittal due to insufficient evidence
and the lack of a jury instruction on the lesser included offense, similar
to the way in which the appellate attorney had successfully raised a
agreement that were wholly unrelated to the act and, consequently, outside
of the ambit of the commission’s jurisdiction.
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similar claim in State v. LaFleur (307 Conn. 115), which concluded that
the facts and procedural history of that defendant’s case were sufficiently
different than those in Sanseverino II to preclude modification of the
defendant’s conviction of assault in the first degree to the lesser included
offense of assault in the second degree. Held that the habeas court did
not abuse its discretion in denying the petition for certification to appeal:
in the petitioner’s first habeas case, D did claim that F should have filed
a motion for reconsideration with this court in the petitioner’s direct
appeal, the possible relevance of the Sanseverino I, Sanseverino II, and
LaFleur cases was raised by D and considered by the habeas court, the
petitioner’s expert witness in the first habeas case testified concerning
Sanseverino II and why he believed that it was relevant to the petitioner’s
case, and on appeal from the habeas court’s decision in the first habeas
case, the petitioner, in support of his claim that F was ineffective by
not filing a motion for reconsideration with this court in the petitioner’s
direct appeal, fully addressed all three cases in his appellate brief to
this court, which rejected the claim, and, thus, the petitioner could not
establish prejudice with respect to that claim; moreover, the petitioner
could not establish prejudice with respect to his claim that D provided
ineffective assistance by failing to claim that F was ineffective on direct
appeal when he did not rely on Sanseverino I in his petition for certification to appeal to our Supreme Court, as the petitioner could not establish
that there was a reasonable probability that, if F had cited to Sanseverino
I in his petition for certification to appeal to our Supreme Court, certification would have been granted and the outcome of his appeal would
have been different, the petitioner having failed to establish that there
was a reasonable likelihood that our Supreme Court was unaware or
unmindful of its then very recent decision in Sanseverino I when it
denied the petition for certification to appeal.
Argued October 9—officially released December 10, 2019
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Sferrazza, J.; judgment
denying the petition; thereafter, the court denied the
petition for certification to appeal, and the petitioner
appealed to this court. Appeal dismissed.
Vishal K. Garg, with whom, on the brief, were Stephanie L. Evans, assigned counsel, and David Haywood,
self-represented, for the appellant (petitioner).
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Timothy J. Sugrue, assistant state’s attorney, with
whom, on the brief, were Kevin T. Kane, chief state’s
attorney, and Jo Anne Sulik, supervisory assistant
state’s attorney, for the appellee (respondent).
Opinion

BRIGHT, J. In this habeas on a habeas,1 the petitioner,
David Haywood, appeals following the denial of his
petition for certification to appeal from the judgment
of the habeas court denying his second petition for a
writ of habeas corpus. On appeal, the petitioner claims
that the habeas court abused its discretion in denying
his petition for certification to appeal and improperly
concluded that he was not denied the effective assistance of previous habeas counsel, Attorney Mark Diamond, with respect to Attorney Diamond’s efforts to
establish the ineffective assistance of original appellate
counsel, Attorney Glenn W. Falk.
The petitioner’s claim relates to his dissatisfaction
with how Attorney Falk challenged on appeal the petitioner’s convictions for robbery in the first degree as
an accessory and felony murder. See State v. Haywood,
109 Conn. App. 460, 464–66, 952 A.2d 84, cert. denied,
289 Conn. 928, 958 A.2d 161 (2008). After his criminal
trial, the petitioner was convicted of participating in a
robbery that led to the murder of the victim. Id., 464.
In the direct appeal from the petitioner’s judgment of
conviction, Attorney Falk argued that the conviction
could not stand because there was insufficient evidence
of a completed robbery. Id. The state agreed that the
evidence supported only an attempted robbery, but it
1
A habeas on a habeas occurs when a petitioner files a subsequent petition
for a writ of habeas corpus challenging the effectiveness of counsel in
litigating a previous petition for a writ of habeas corpus that had claimed
ineffective assistance of counsel at the petitioner’s underlying criminal trial
or on direct appeal. See Kaddah v. Commissioner of Correction, 324 Conn.
548, 550, 153 A.3d 1233 (2017).
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argued that in finding the petitioner guilty of a completed robbery, the jury necessarily found the petitioner
guilty of attempt to commit robbery. See id., 465–66.
Because attempt to commit robbery is a felony that can
be the basis of a felony murder conviction, the state
asked that this court order the modification of the petitioner’s conviction of robbery to attempt to commit
robbery and that the felony murder conviction be
affirmed. Id., 464–65. This court also addressed the
claim that the judgment should not be modified because
the jury in the petitioner’s trial was never charged on
the elements of attempt to commit robbery. Id., 466–67
n.3. This court agreed with the state and reversed only
the robbery conviction and remanded the case to the
trial court with direction to modify the judgment to
reflect a conviction of attempt to commit robbery. Id.,
464–66, 477.2
The petitioner argues in this appeal that Attorney Falk
performed deficiently in the petitioner’s direct appeal
because, when he addressed in the petition for certification to appeal to our Supreme Court this court’s decision that the petitioner’s robbery conviction should be
modified, he failed to include a citation to State v.
Sanseverino, 287 Conn. 608, 949 A.2d 1156 (2008)
(Sanseverino I),3 and failed, while the petition for certification was pending in our Supreme Court, to file a
motion for reconsideration in this court regarding the
2

Unrelated to any issue in this matter, this court in the petitioner’s direct
appeal also reversed the petitioner’s conviction of conspiracy to commit
robbery in the first degree and remanded the case for a new trial on that
charge. State v. Haywood, supra, 109 Conn. App. 477. It appears that the
state did not pursue further that charge on remand.
3
Sanseverino I was overruled in part by State v. DeJesus, 288 Conn.
418, 437, 953 A.2d 45 (2008) (holding that proper remedy when kidnapping
conviction is reversed is new trial and not judgment of acquittal), superseded
in part after reconsideration en banc by State v. Sanseverino, 291 Conn.
574, 579, 969 A.2d 710 (2009) (ordering modification of defendant’s conviction from kidnapping to unlawful restraint), and overruled in part on other
grounds by State v. Payne, 303 Conn. 538, 548, 34 A.3d 370 (2012).
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modification issue after our Supreme Court officially
released its decision in Sanseverino I. He further argues
that Attorney Diamond performed deficiently in the
petitioner’s first habeas trial because he failed to point
out sufficiently Attorney Falk’s errors.
In Sanseverino I, our Supreme Court, after reversing
the defendant’s kidnapping conviction, noted, but did
not address, the possibility that the state could ask the
court to modify the defendant’s conviction to the lesser
included offense of unlawful restraint in the second
degree. Id., 625–26 and n.16. According to the petitioner,
in the present case, had Attorney Falk discussed the
modification issue in light of the then recently decided
Sanseverino I, there was a reasonable probability that
this court would have reconsidered its decision ordering modification or that our Supreme Court would have
granted his petition for certification and would have
reversed the decision of this court.
The petitioner also argues in his main appellate brief:
‘‘[I]t is clearly debatable among jurists of reason
whether the petitioner’s prior habeas counsel was ineffective for failing to bring to the court’s attention . . .
the concurring opinion [by Chief Justice Rogers in State
v. Sanseverino, 291 Conn. 574, 969 A.2d 710 (2009)
(Sanseverino II)], and his appellate counsel for failing
to make the argument against modification of [the petitioner’s] judgment based on his acquittal due to insufficient evidence and the lack of a jury instruction on the
lesser included offense, similar to the way in which the
appellate attorney had successfully raised the claim in
State v. LaFleur, 307 Conn. 115, 51 A.3d 1048 (2012).’’4
4
We note the following dates. Oral argument in the petitioner’s direct
appeal to this court was heard on April 14, 2008. Sanseverino I officially
was released by our Supreme Court on July 1, 2008. This court officially
released its decision in the petitioner’s direct appeal on August 5, 2008,
approximately one month after our Supreme Court released Sanseverino
I. See State v. Haywood, supra, 109 Conn. App. 461. On August 19, 2008,
our Supreme Court overruled in part Sanseverino I in State v. DeJesus, 288
Conn. 418, 437, 953 A.2d 45 (2008) (‘‘we are persuaded that our conclusion
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In Sanseverino II, our Supreme Court explicitly sanctioned the modification of the defendant’s conviction
to the lesser included offense of unlawful restraint in
the second degree, even in the absence of a jury instruction on that lesser offense, ‘‘[u]nder the unique circumstances of [the] case . . . .’’ Sanseverino II, supra, 291
Conn. 595. In a concurring opinion, Chief Justice Rogers
questioned the wisdom of allowing such modifications
in future cases that involve different circumstances. Id.,
598–604 (Rogers, C. J., concurring).
In LaFleur, our Supreme Court concluded that the
facts and the procedural history of the defendant’s case
were sufficiently different than those in Sanseverino II to preclude modification of the defendant’s
conviction of assault in the first degree to the lesser
included offense of assault in the second degree. State
v. LaFleur, supra, 307 Conn. 141–42, 151–54. Thus, the
court ordered on remand a judgment of acquittal. Id.,
154.
The petitioner essentially claims on appeal that
although Attorney Falk argued in the petitioner’s direct
appeal that it was improper for this court to order that
the trial court modify the petitioner’s robbery conviction, his argument was deficient because it failed to
point to the evolution of the issue which began in
that there should have been a judgment of acquittal [on the kidnapping
charge] in Sanseverino [I] was incorrect, and that the proper remedy in
that case should have been a new trial’’). Our Supreme Court denied the
petitioner’s petition for certification to appeal from our decision in his direct
appeal on September 25, 2008, approximately three months after the release
of its decision in Sanseverino I; see State v. Haywood, 289 Conn. 928, 958
A.2d 161 (2008); and approximately one month after it specifically overruled
Sanseverino I. See State v. DeJesus, supra, 437. We also note that Sanseverino II, supra, 291 Conn. 576, was officially released on May 19, 2009, and
State v. LaFleur, supra, 307 Conn. 117, was officially released on September
28, 2012.
In a notice of supplemental authority filed with this court after briefing
in the present appeal, the petitioner also directs us to the recent decision
of our Supreme Court in State v. Petion, 332 Conn. 472, 498–507, 211 A.3d
991 (2019).
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Sanseverino I, and failed to advance the legal analyses
set forth in the concurring opinion by Chief Justice
Rogers in Sanseverino II and the majority in LaFleur.
He further argues that Attorney Diamond performed
deficiently in the petitioner’s first habeas case when he
did not argue that Attorney Falk should have relied
explicitly on the reasoning set forth in those cases. We
disagree with the petitioner and dismiss the appeal.
‘‘Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the dismissal of his petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Simms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
[the petitioner] must demonstrate that the denial of
his petition for certification constituted an abuse of
discretion. . . . Second, if the petitioner can show an
abuse of discretion, he must then prove that the decision of the habeas court should be reversed on the
merits. . . . To prove that the denial of his petition for
certification to appeal constituted an abuse of discretion, the petitioner must demonstrate that the [resolution of the underlying claim involves issues that] are
debatable among jurists of reason; that a court could
resolve the issues [in a different manner]; or that the
questions are adequate to deserve encouragement to
proceed further. . . .
‘‘In determining whether the habeas court abused
its discretion in denying the petitioner’s request for
certification, we necessarily must consider the merits of
the petitioner’s underlying claims to determine whether
the habeas court reasonably determined that the petitioner’s appeal was frivolous.’’ (Internal quotation
marks omitted.) Johnson v. Commissioner of Correction, 181 Conn. App. 572, 577–78, 187 A.3d 543, cert.
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denied, 329 Conn. 909, 186 A.3d 13 (2018). For the petitioner to prevail on his claim of ineffective assistance
of counsel, he must establish both that his counsel’s
performance was deficient and that he was prejudiced,
meaning, there is a reasonable probability that, but for
counsel’s mistakes, the result of the proceeding would
have been different. Strickland v. Washington, 466 U.S.
668, 694, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Our
standard of review as to whether Attorney Diamond’s
representation was inadequate is plenary, being a mixed
question of law and fact. See Taylor v. Commissioner
of Correction, 324 Conn. 631, 637, 153 A.3d 1264 (2017)
(‘‘[t]he application of historical facts to questions of
law that is necessary to determine whether the petitioner has demonstrated prejudice . . . is a mixed
question of law and fact subject to . . . plenary
review’’ [citation omitted]).
We first consider the petitioner’s claim that Attorney
Diamond provided ineffective assistance of counsel in
the petitioner’s first habeas trial because he did not
argue that Attorney Falk should have filed a motion for
reconsideration in the petitioner’s direct appeal with
this court citing to Sanseverino I, and setting forth the
legal analysis that Chief Justice Rogers later employed
in her concurring opinion in Sanseverino II and that
the majority relied on in LaFleur. We conclude that
this claim has no merit.
In the petitioner’s first habeas case, Attorney Diamond, in fact, did claim that Attorney Falk should have
filed a motion for reconsideration with this court in
the petitioner’s direct appeal. Furthermore, having
reviewed the record from the first habeas case, we
conclude that the possible relevance of Sanseverino I,
Sanseverino II, and LaFleur was raised by Attorney
Diamond and considered by the habeas court. In fact,
in a supplemental letter to the habeas court, sent after
he had filed a posttrial brief, Attorney Diamond alerted
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the habeas court to the then newly released LaFleur
case and argued in relevant part: ‘‘Had appellate counsel
made the appropriate arguments on [the petitioner’s]
direct appeal, the Appellate Court would have not
replaced the conviction for robbery . . . that it dismissed with one for attempted robbery . . . .’’ Additionally, in the first habeas case, the petitioner’s expert
witness, Attorney Del Atwell, testified concerning
Sanseverino II and why he believed it was relevant to
the petitioner’s case.
Furthermore, on appeal from the habeas court’s decision in the first habeas case; see Haywood v. Commissioner of Correction, 153 Conn. App. 651, 105 A.3d 238,
cert. denied, 315 Conn. 908, 105 A.3d 235 (2014); the
petitioner, in support of his claim that Attorney Falk
had provided ineffective assistance of counsel by not
filing a motion for reconsideration with this court in
the petitioner’s direct appeal, fully addressed Sanseverino I, Sanseverino II, and LaFleur in his appellate brief.
Both the habeas court in the first habeas case and this
court on appeal rejected the petitioner’s claim. See id.,
662, 665–67. Accordingly, the petitioner has not and
cannot demonstrate any prejudice in this case.
We now consider the petitioner’s claim that Attorney
Diamond provided ineffective assistance of counsel by
failing to argue that Attorney Falk provided ineffective
assistance on direct appeal when he did not rely on
Sanseverino I in his petition for certification to appeal
to our Supreme Court. We agree with the habeas court
and the respondent, the Commissioner of Correction,
that the petitioner has failed to establish prejudice.5
5

Although the petitioner had raised as an issue on appeal in his first
habeas case the allegation that Attorney Falk had rendered ineffective assistance when he inadequately raised the issue of the judgment modification
in his petition for certification to appeal to our Supreme Court, we declined
to review the claim because it had not been addressed by the habeas court.
See Haywood v. Commissioner of Correction, supra, 153 Conn. App.
653–54 n.1.
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In determining whether Attorney Diamond provided
ineffective assistance of counsel, we necessarily must
consider whether it is reasonably likely that if Attorney
Falk had cited to Sanseverino I in his petition for certification to appeal to our Supreme Court, the petition
would have been granted and the outcome, different.
See Strickland v. Washington, supra, 466 U.S. 694. We
conclude that the petitioner cannot establish that there
is a reasonable probability that certification would have
been granted and that the outcome of his appeal would
have been different because he cannot establish the
likelihood that our Supreme Court was unaware, or
unmindful, of its then very recent decision in Sanseverino I when it denied the petition for certification to
appeal. See Fiaschetti v. Nash Engineering Co., 47
Conn. App. 443, 450, 706 A.2d 476 (it is fair to presume
court was aware of previous case law), cert. denied,
244 Conn. 906, 714 A.2d 1 (1998).
On July 1, 2008, our Supreme Court officially released
its decision in Sanseverino I, supra, 287 Conn. 610. On
August 5, 2008, this court officially released its decision
in the petitioner’s direct appeal. State v. Haywood,
supra, 109 Conn. App. 461. Fourteen days later, on
August 19, 2008, our Supreme Court released its decision in State v. DeJesus, 288 Conn. 418, 437, 953 A.2d
45 (2008), specifically overruling in part Sanseverino
I.6 One week after our Supreme Court released its decision in DeJesus, Attorney Falk filed the petition for
certification to appeal to our Supreme Court from our
decision in the petitioner’s direct appeal. On September
25, 2008, approximately one month after overruling in
part Sanseverino I in DeJesus, our Supreme Court
denied the petitioner’s petition for certification to
appeal. State v. Haywood, 289 Conn. 928, 958 A.2d 161
(2008). It strains credulity to believe that our Supreme
Court would have forgotten about Sanseverino I, especially in light of DeJesus, such that it would have needed
6

The petitioner does not cite to DeJesus in his main appellate or reply brief.
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a specific reference to that case to appreciate fully a
claim regarding an allegedly improper modification
by the Appellate Court of a judgment of conviction.
Accordingly, we are not persuaded that a citation to
Sanseverino I likely would have resulted in the petition
being granted and in a different outcome of the petitioner’s direct appeal.
After a careful review of the record and the briefs,
and after fully considering the oral arguments of the
parties, we conclude that the petitioner failed to demonstrate that the habeas court abused its discretion in
denying his petition for certification to appeal. The petitioner has not shown that the issues raised on appeal
are debatable among jurists of reason, that they could
be resolved in a different manner, or that they deserve
encouragement to proceed further.
The appeal is dismissed.
In this opinion the other judges concurred.
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L.P. v. LENORA BROMFIELD
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Alvord, Moll and Bishop, Js.
Argued November 21—officially released December 10, 2019

Defendant’s appeal from the Superior Court in the
judicial district of Fairfield, Hon. Edward F. Stodolink,
judge trial referee.
Per Curiam. The judgment is affirmed and the case
is remanded for purpose of setting a new law day.

STATE OF CONNECTICUT v. JOSE ORTEGA
(AC 42112)
Alvord, Prescott and Pellegrino, Js.
Argued October 22—officially released December 10, 2019

Defendant’s appeal from the Superior Court in the
judicial district of Ansonia-Milford, geographical area
number five, Brown, J.
Per Curiam. The form of the judgment is improper,
the judgment denying the defendant’s motion to correct
an illegal sentence is reversed, and the case is remanded
with direction to render a judgment of dismissal.
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Lambeck v. Silver Hill Hospital, Inc. (Memorandum Decision) . . . . . . . . . . . . . . . .
M. B. v. S. A. (AC 42149) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Application for relief from abuse; claim that trial court improperly failed to consider
evidence presented at hearing in making findings; whether trial court abused
its discretion in issuing sanctions against plaintiff for filing frivolous application for relief from abuse.
M. B. v. S. A. (AC 42237) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Child custody; whether trial court abused its discretion in granting defendant’s
postjudgment motions for contempt against plaintiff during pendency of appeal;
whether trial court abused its discretion in scheduling and adjudicating postjudgment motions for contempt before resolving motion for modification of visitation;
whether trial court abused its discretion in finding plaintiff to be in contempt for
failing to make support payments; claim that trial court erred in not considering
plaintiff’s financial affidavits in ruling on motions for contempt; whether vacation of arrearage amounts pursuant to Appellate Court’s decision in separate
appeal triggered retroactive vacation of underlying contempt orders or related
sanctions; whether trial court abused its discretion by accepting financial affidavits filed by defendant under incorrect docket numbers.
M. M. v. H. F. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; request for leave to file motion to modify custody and
visitation of minor child; whether trial court erred in denying request for leave
to file motion to modify on ground that defendant failed to allege facts sufficient to
constitute substantial change in circumstances and that motion simply reiterated
allegations previously presented to court.
Mahoney v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . .
Perez v. Commissioner of Correction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; whether habeas court abused its discretion in denying petition for
certification to appeal; credibility of witnesses.
R.D. Clark & Sons, Inc. v. Clark . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Breach of fiduciary duty; dissolution of corporation; action to determine fair value
of stock; attorney’s fees; claim that trial court erred in not tax affecting plaintiff
corporation’s earnings; whether trial court erred in declining to apply minority
discount to value of minority shareholder’s shares of corporation; whether trial
court erred in awarding attorney’s fees and expert witness fees; whether trial
court properly found that defendant suffered minority oppression at hands of
majority shareholders of corporation; claim that trial court erred in declining
to apply marketability discount to value of defendant’s shares in corporation;
whether trial court properly accounted for loan due to corporation from defendant
and ordered that certain sums be paid to defendant within thirty days of date
of judgment; whether trial court abused its discretion by declining to award
attorney’s fees in accordance with contingency fee agreement defendant signed
with counsel.
Robert S. v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; whether habeas court abused its discretion in denying petition for
certification to appeal; whether petitioner failed to satisfy his burden of overcoming presumption that trial counsel’s decision not to raise intoxication defense
was reasonable trial strategy; claim that had trial counsel properly investigated
and informed petitioner of possible intoxication defense, there was reasonable
probability that he would not have pleaded guilty; whether habeas court properly
rejected petitioner’s claim that he was under influence of drugs at time of murders.
Rogers v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; whether habeas court improperly denied amended petition for writ
of habeas corpus; claim that trial counsel provided ineffective assistance; whether
habeas court properly concluded that petitioner failed to sustain his burden of
proving that he was prejudiced by trial counsel’s alleged deficient performance;
whether it was reasonably probable that, but for trial counsel’s alleged deficient
legal advice, petitioner would have accepted state’s thirty-five year plea deal;
claim that habeas court’s finding that petitioner would have rejected plea deal even
if he had received accurate advice from trial counsel concerning admissibility
of certain testimony was clearly erroneous; whether petitioner’s testimony that

903
721

727

472

902
239

690

382

339

December 10, 2019

CONNECTICUT LAW JOURNAL

Page 87A

he would have accepted plea deal was unreliable; whether claim that prior habeas
counsel rendered ineffective assistance failed as matter of law.
Saunders v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; whether habeas court properly dismissed petition for writ of habeas
corpus on grounds that due process claims were procedurally defaulted and
petitioner failed to allege legally cognizable cause and prejudice to overcome
procedural defaults; claim that petitioner’s rights to due process were violated
on ground that he was tried while he was incompetent and that competency
examination had not been requested for him by trial court or state, in violation
of statute (§ 54-56d), during criminal proceedings; assertion that due process
claims were not subject to procedural default rule; reviewability of due process
claims; assertion that claims of incompetence to stand trial should be treated in
same manner as substantial claims of actual innocence, which are not subject
to procedural default.
Seaport Capital Partners, LLC v. Spear (Memorandum Decision). . . . . . . . . . . . . . .
Sempey v. Stamford Hospital . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Wrongful termination of employment; motion to strike; claim that trial court improperly struck each count of operative complaint; whether factual allegations contained in complaint for wrongful termination in breach of implied contract set
forth facts essential to establishment of implied contract or specified public policy
that was alleged to have been implicated by plaintiff’s discharge from defendant’s
employ; whether there was anything in record that indicated that plaintiff sought
permission of trial court or agreement of defendant to amend complaint by adding
new cause of action after case was remanded to trial court by Appellate Court;
whether statements made by representatives of defendant before Employment
Security Division of Department of Labor when contesting plaintiff’s eligibility
for unemployment benefits were absolutely privileged; whether plaintiff’s allegations that defendant improperly withheld three personal folders that contained
various certificates and personal records were sufficient to establish claim for
negligent infliction of emotional distress; whether plaintiff alleged any acts committed by defendant in conduct of any trade or commerce to support claim for
violation of Connecticut Unfair Trade Practice Act (§ 42-110a et seq.).
Shear v. Shear . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; appeal to Superior Court from order of family support
magistrate; motion for modification of child support; subject matter jurisdiction;
whether appeal from order of family support magistrate was taken from final
judgment; whether family support magistrate’s order regarding motion for modification fully dispose of that motion; whether family support magistrate’s order
terminated separate and distinct proceeding or so concluded rights of parties
that further proceedings could not affect them.
Stanley v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . .
State v. Alexis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Robbery in first degree; threatening in second degree; claim that trial court improperly admitted prejudicial photograph into evidence; claim that state violated
defendant’s due process right to fair trial by eliciting testimony and making
remark during closing arguments about defendant’s postarrest and post-Miranda
silence; whether defendant demonstrated harm resulting from admission of photograph into evidence; whether alleged constitutional violation was harmless
beyond reasonable doubt.
State v. Brooks. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Illegal receipt of firearm; whether evidence was insufficient to support conviction
of illegal receipt of firearm because state did not prove when or how defendant
received firearm.
State v. Carpenter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Murder; arson in second degree; claim that trial court improperly declined to give
jury instruction on third-party culpability; whether evidence was sufficient to
establish direct connection between third party and murder of victim or arson
of victim’s home.
State v. Carter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assault in first degree; attempt to commit assault in first degree; risk of injury to
child; criminal possession of firearm; mootness; whether trial court erred in
dismissing motion to set aside judgment of conviction; claim that trial court
improperly found that it lacked subject matter jurisdiction over motion to set
aside judgment of conviction; whether there was any practical relief that could
be afforded to defendant in light of unchallenged collateral estoppel basis for trial
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court’s dismissal of defendant’s motion to set aside judgment of conviction;
whether appeal was moot.
State v. Cecil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Murder; criminal possession of firearm; reviewability of claim that trial court
improperly admitted into evidence video recorded statements of witnesses; claim
that trial court improperly admitted into evidence handgun magazine, which
defendant claimed was irrelevant, highly prejudicial and misleading.
State v. DeJesus . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Sexual assault in fourth degree; risk of injury to child; unpreserved claim that trial
court improperly admitted into evidence expert testimony regarding how child
victims of sexual abuse behave and how they disclose their abuse; whether trial
court committed plain error in admitting testimony of expert witness; request
that this court exercise its supervisory authority over administration of justice
to preclude, as matter of law, admission of expert testimony on characteristics
of children who report sexual abuse; claim that trial court abused its discretion
during pretrial hearing by refusing to permit defendant to ask victim leading
questions on direct examination; whether defendant failed to establish that trial
court’s alleged error caused him harm.
State v. Joseph . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assault of public safety personnel; claim that jury’s rejection of affirmative defense
of mental disease or defect was not supported by evidence; whether jury was
obligated to accept testimony of expert witness; credibility of witnesses.
State v. Michael T.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Risk of injury to child; unlawful restraint in first degree; assault in first degree;
criminal attempt to commit assault in first degree; assault in second degree;
whether trial court abused its discretion by admitting into evidence forensic
interviews of victims; claims that forensic interviews did not meet requirements
of medical diagnosis and treatment exception to rule against hearsay, as established in State v. Griswold (160 Conn. App. 528), were irrelevant, were more
prejudicial than probative and were cumulative; claim that trial court improperly
denied motions for judgment of acquittal with respect to two counts of risk of
injury to child because neither victim was placed at risk of injury to her physical
or mental health, as neither victim actually witnessed burning of other; claim
that trial court made constitutional and evidentiary error when it improperly
precluded defendant from presenting evidence of third-party culpability by not
allowing him to testify about his girlfriend’s prior statement to him that she had
burned victims; claim that trial court improperly determined that statement
against penal interest exception to rule against hearsay did not apply to alleged
admission of defendant’s girlfriend to defendant that she had burned victims.
State v. Ortega (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Patel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Murder; home invasion; burglary in first degree as accessory; robbery in first degree
as accessory; conspiracy to commit burglary in first degree; tampering with
physical evidence; whether trial court abused its discretion when it admitted
coconspirator’s statements pursuant to dual inculpatory statement exception to
hearsay rule in applicable provision (§ 8-6 [4]) of Connecticut Code of Evidence;
unpreserved claim that trial court improperly found coconspirator unavailable
to testify; claim that defendant’s sixth amendment right to confrontation was
violated when trial court failed to have coconspirator sworn in prior to making
its determination that coconspirator was unavailable to testify; claim that trial
court committed plain error when it failed to have coconspirator sworn in before
making its determination that coconspirator was unavailable to testify; claim
that trial court violated defendant’s sixth amendment right to confrontation when
it admitted tape recording of coconspirator’s statements to jailhouse informant;
claim that coconspirator’s statements to jailhouse informant constituted inadmissible testimonial hearsay under federal constitution; unpreserved claim that
coconspirator’s statements to jailhouse informant were testimonial under due
process and confrontation clauses in article first, § 8, of state constitution; claim
that trial court abused its discretion when it admitted coconspirator’s statements
to jailhouse informant and coconspirator’s girlfriend pursuant to § 8-6 (4);
whether trial court properly found that coconspirator’s statements to jailhouse
informant and coconspirator’s girlfriend presented sufficient indicia of reliability; whether trial court abused its discretion when it excluded from evidence
under § 8-6 (4) certain testimony as not trustworthy; whether trial court abused
its discretion when it denied defendant’s motion to preclude state from offering
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testimony about cell phone tower data analysis; claim that trial court failed to
conduct hearing pursuant to State v. Porter (241 Conn. 57) to determine reliability
of methods and procedures concerning cell phone tower data analysis; whether
evidence was sufficient to convict defendant of murder under theory of liability
that was predicated on Pinkerton v. United States (328 U.S. 640).
State v. Pernell. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Murder; prosecutorial impropriety; whether defendant was deprived of his due process right to fair trial because of certain prosecutorial improprieties in closing
argument; claim that prosecutor improperly opined on how someone should act
during police interview because there was no evidence as to how grieving person
typically would respond when questioned by police hours after witnessing his
friend’s death, nor about how defendant’s ingestion of phencyclidine could have
affected his behavior during police interview; claim that prosecutor improperly
interjected his own experience by stating what he would have done if he had
found himself in defendant’s circumstances; claim that prosecutor improperly
appealed to jurors’ emotions when prosecutor speculated that defendant shamefully went through victim’s purse after her death and found letters regarding
child custody issues; claim that prosecutor’s statement that defendant’s version
of events, namely, that gun was in both his and victim’s hands at time of discharge,
contradicted gunshot residue evidence was improper because it was not properly
derived from evidence presented; claim that prosecutor’s use of words ‘‘kill shot’’
improperly appealed to jurors’ sympathies and emotions because those words
implied more than mere murder; whether prosecutor’s use of word ‘‘executed’’
improperly appealed to jurors’ sympathies and emotions; whether prosecutor’s
statement of ‘‘[i]t’s shameful’’ that defendant went through victim’s purse after
her death was improper expression of personal opinion; whether prosecutorial
improprieties deprived defendant of his due process right to fair trial.
State v. Ramos . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Motion to correct illegal sentence; subject matter jurisdiction; whether motion to
correct illegal sentence was proper procedural vehicle to raise claim challenging
legality of defendant’s conviction; whether trial court lacked jurisdiction over
motion to correct illegal sentence that did not challenge legality of sentence
imposed; improper form of judgment.
State v. Ricks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Motion to correct illegal sentence; claim that due process required state to prove that
defendant breached initial plea agreement before state could enter into second
plea agreement with him; adoption of trial court’s memorandum of decision as
proper statement of facts and applicable law on issues.
State v. Riddick . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Motion to correct judgment mittimus; subject matter jurisdiction; claim that trial
court improperly denied motion to correct judgment mittimus; improper form
of judgment.
State v. Salters . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assault of employee of Department of Correction; motion to correct illegal sentence;
claim that trial court abused its discretion when it denied motion to correct
illegal sentence because sentencing court substantially relied on state’s materially
inaccurate information at sentencing; whether defendant could establish that
sentencing court relied on inaccurate information; whether police detective’s
sworn testimony exceeded minimum indicia of reliability required of information relied on by court in sentencing; whether trial court discussed and applied
correctly appropriate standard of actual reliance; whether there was anything
in record that indicated that sentencing court relied on information regarding
defendant’s activities in North Carolina to fashion defendant’s sentence; whether,
because defendant failed to establish that sentencing court relied on inaccurate
or unreliable information, other claims on appeal necessarily failed.
Stevens v. Khalily . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Intentional infliction of emotional distress; whether trial court properly granted
motion to dismiss for lack of personal jurisdiction; claim that trial court improperly relied on affidavits of nonresident defendants and that affidavits were insufficient to rebut presumption of proper service; whether plaintiff failed to sustain
his burden that he properly served nonresident defendants at their respective last
known addresses and that he made a reasonably diligent search to find out
their last known addresses, within a reasonable time, before attempting service
of process.
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Sullivan v. Associated Ins. Agency, LLC (Memorandum Decision) . . . . . . . . . . . . . .
Tatoian v. Tyler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Vexatious litigation; trusts; whether trial court properly denied motion to dismiss
plaintiff trustee’s action for vexatious litigation; claim that trial court lacked
subject matter jurisdiction because trustee lacked standing at time he commenced
action; claim that trial court improperly failed to consider whether settlor of
trust was subjected to undue influence in connection with creation of trust; claim
that trial court misinterpreted relevant law in its analysis of whether defendant
beneficiaries had probable cause in prior action against trustee to claim that
trustee failed to diversify trust’s assets in violation of statute (§ 45a-541c); claim
that trial court misinterpreted relevant law in its analysis of whether trustee
could prevail merely by demonstrating that beneficiaries lacked probable cause
to bring one of several claims beneficiaries brought against trustee in prior
action; claim that trial court improperly analyzed whether beneficiaries had
probable cause to bring claims against trustee in prior action where court essentially disallowed reliance by trustee on trust’s exculpatory clause to demonstrate
that beneficiaries lacked probable cause.
Telman v. Hoyt. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Fraud; hearing in damages; claim that trial court abused its discretion when it
denied motion for additur as to attorney’s fees; whether rules of practice provide
for motion for additur in connection with hearing in damages to court.
T & M Building Co. v. Hastings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Contracts; specific performance; statute of frauds; promissory estoppel; unjust
enrichment; claim that trial court erred in determining that handwritten document executed by parties violated statute of frauds; claim that trial court should
have considered extrinsic evidence and past performance; claim that trial court
erred in rendering judgment for defendant on unjust enrichment claim; claim that
court erred in rendering judgment for defendant on promissory estoppel claim.
U.S. Bank National Assn. v. Stephenson (Memorandum Decision) . . . . . . . . . . . . . .
Villar v. A Better Way Wholesale Autos, Inc. (Memorandum Decision) . . . . . . . . . . .
Watts v. Commissioner of Correction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; whether habeas court properly rejected claim that trial counsel rendered ineffective assistance by failing to properly advise petitioner about plea
offer; whether petitioner proved that he was prejudiced by counsel’s alleged deficient performance; claim that ninety-five year sentence violated right to remain
free from cruel and unusual punishment; claim that petitioner was entitled to
new sentencing proceeding in which court must consider mitigating factors of
youth and impose proportionate sentence; claim that Appellate Court lacked
subject matter jurisdiction because petitioner was not aggrieved by habeas court’s
dismissal without prejudice of cruel and unusual punishment claims; whether
petitioner was entitled to resentencing in light of legislation (P.A. 15-84) passed
subsequent to petitioner’s conviction that provided parole eligibility for juvenile
offenders serving sentence of greater than ten years of incarceration, where
Supreme Court determined in State v. Williams-Bey (333 Conn. 468), which had
been pending during petitioner’s habeas trial, that parole eligibility adequately
remedied any violation of requirement that mitigating factors of youth be considered before sentence of life without possibility of parole, or functional equivalent
thereof, could be imposed.
Wells Fargo Bank, N.A. v. Ferraro . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure; summary judgment; whether trial court improperly permitted and considered live testimony from witnesses during evidentiary hearing on motion for
summary judgment as to liability and objection thereto; whether, by weighing
credibility of witnesses who testified and assessing strength of evidence submitted
at evidentiary hearing in deciding motion, trial court improperly decided genuine issue of material fact, which rendered granting of motion for summary
judgment improper.
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SUPREME COURT PENDING CASES
The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

STATE v. DONALD RAYNOR, SC 20183
Judicial District of Hartford
Criminal; Whether Porter Hearing on Scientific Reliability
Required Before Admission of Testimony of State’s Firearm and
Tool Mark Expert; Whether Trial Court Properly Denied Defendant’s Motion in Limine Seeking Limitation of Scope of Expert’s
Testimony; Whether Trial Court Properly Admitted Uncharged
Misconduct Evidence. The defendant and Jose Rivera were members
of a Hartford street gang. While driving around the city, they encountered the victim, a member of a rival street gang, and the defendant
fired shots at the victim with an assault rifle. The victim died of his
gunshot wounds. The police recovered the assault rifle in an unrelated
investigation, and Rivera later confessed to the murder, implicated the
defendant, and identified the assault rifle as the weapon used by the
defendant in the murder. The defendant was convicted of murder
following a jury trial, and he appealed. The Appellate Court (181 Conn.
App. 760) affirmed the defendant’s conviction, rejecting the defendant’s
claim that the trial court improperly admitted the testimony of James
Stephenson, the state’s expert firearm and tool mark examiner, who
opined that most of cartridge casings recovered from the murder scene
were positively matched to the assault rifle. The Appellate Court determined that the trial court was not required to hold a hearing under
State v. Porter, 241 Conn. 57 (1997), to assess the scientific reliability
and relevancy of Stephenson’s testimony before admitting it, noting
that it had held in State v. Legnani, 109 Conn. App. 399, cert. denied,
289 Conn. 940 (2008), that evidence related to ‘‘the well-established
and admissible science and practice of firearm and tool mark identification’’ is not subject to a Porter hearing. The Appellate Court also
determined that the trial court did not abuse its discretion in denying
the defendant’s motion in limine which sought to limit the scope of
Stephenson’s testimony so that he could only opine that his conclusions
were ‘‘more likely than not . . . correct’’ rather than state them with
a degree of certainty. The court also rejected the defendant’s claim that
the trial court improperly admitted uncharged misconduct evidence
of his participation in a prior shooting that did not injure its targets.
The Appellate Court observed that the defendant did not challenge the
trial court’s conclusion that the evidence was admissible to establish
identity and means and reasoned that the defendant had not shown
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that the evidence was unduly prejudicial where, among other things,
the severity of the charged conduct outweighed the severity of the
uncharged conduct. The defendant was granted certification to appeal
from the Appellate Court’s decision. The Supreme Court will decide
whether the Appellate Court correctly concluded that the trial court
properly denied the defendant’s motion for a Porter hearing and his
motion in limine. The Supreme Court will also decide whether the
Appellate Court correctly concluded that the trial court properly admitted the uncharged misconduct evidence.

WELLS FARGO BANK, N.A. v. ERIC LORSON et al., SC 20194
Judicial District of Fairfield
Foreclosure; Special Defenses; Whether Appellate Court
Properly Held That Noncompliance with Regulations Promulgated by the Federal Department of Housing and Urban Development is a Special Defense That a Defendant Must Plead and
Prove. The defendants, Eric Lorson and Laurin Maday, executed a
mortgage in favor of the McCue Mortgage Company, which assigned
the mortgage to the plaintiff, Wells Fargo Bank, N.A. The defendants
failed to make the required payments due under the note, and the
plaintiff commenced this foreclosure action. After the plaintiff filed a
certificate of closed pleadings, the defendants moved to amend their
answer to include a special defense alleging that the plaintiff had
not complied with various regulations promulgated by the federal
Department of Housing and Urban Development (HUD). The defendants’ proposed special defense was based on provisions in the loan
agreement that stated that, in the event of a default, the plaintiff must
comply with the HUD regulations before accelerating the debt and
commencing a foreclosure action. The defendants argued that, because
the plaintiff had not complied with the HUD regulations, it had not
satisfied all conditions precedent to enforcing the note and mortgage
such that the plaintiff had failed to make out a prima facie case for
foreclosure. The trial court sustained the plaintiff’s objection to the
defendants’ motion to file an amended answer and, following a two day
bench trial, rendered a judgment of strict foreclosure. The defendants
appealed to the Appellate Court (183 Conn. App. 200), claiming that
the plaintiff had failed to make out its prima facie case because there
was insufficient evidence that it had complied with the HUD regulations as a condition precedent to bringing the foreclosure action. The
plaintiff argued that noncompliance with HUD regulations must be
raised as a special defense, which the defendants had failed to do in
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the operative pleadings. The Appellate Court affirmed the judgment,
concluding that the defendants had an affirmative duty to plead noncompliance with the HUD regulations as a special defense and that
their failure to do so was fatal to their claim on appeal. The defendants
were granted certification to appeal, and the Supreme Court will decide
whether the Appellate Court correctly held that noncompliance with
the HUD regulations is a special defense that the defendants must
plead and prove.

SOPHIE BLONDEAU v. MICHAEL BALTIERRA, SC 20282
Judicial District of Stamford/Norwalk
Dissolution of Marriage; Arbitration; Appellate Jurisdiction; Whether Motion to Vacate Arbitration Award Sufficiently
Invoked Trial Court’s Jurisdiction; Whether Arbitration Award
Properly Vacated on Ground that it Included Child Support
Orders in Violation of § 46b-66; Whether Judgment Vacating
Arbitration Award an Appealable Final Judgment. The parties to
this marital dissolution action agreed to submit their differences to
arbitration. Their arbitration agreement provided that substantive
issues would be governed by Connecticut law, except that the French
Civil Code shall apply ‘‘with regard to any claim by the parties that
the Arbitrator either vacate [the parties’] premarital agreement or
effectuate their premarital agreement and if effectuated determine
what property is included within the premarital agreement.’’ The premarital agreement provided that the parties’ separate property would
remain their separate property and that the property acquired in their
joint names belonged to both of them, absent proof to the contrary.
The arbitrator found that the marital home was joint property because
the parties held title to it jointly. The arbitrator further found that the
premarital agreement did not state how to divide joint property and
that, under French law, each party recovers his or her contribution
to a joint asset, while Connecticut law gives the court discretion over
the distribution of a joint asset. The arbitrator determined that Connecticut law governed, awarded the marital home to the plaintiff and
ordered that she pay the defendant $212,000 for his share of the
$531,000 in equity in the property. The plaintiff filed a motion to vacate
the arbitration award. The trial court granted the motion, finding that
the arbitrator exceeded her powers by applying Connecticut law in
distributing the marital home in contravention of the arbitration
agreement and by failing to effectuate the premarital agreement in
determining that the marital home was joint property. The trial court
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also found that the arbitration award should be vacated because it
included orders allocating the parties’ responsibilities for the children’s
health care, child care and extracurricular activity expenses in violation of General Statutes § 46b-66, which prohibits arbitration of child
support issues. The defendant appeals, claiming that the plaintiff’s
motion did not sufficiently set forth the grounds on which the arbitration award should be vacated and that, as a result, the trial court
lacked subject matter jurisdiction because a proper motion to vacate
was not filed within the statutorily required time period. The defendant
also claims that the trial court improperly found that the arbitrator
exceeded her powers in the distribution of the marital home and that
the trial court should not have vacated the arbitration award on the
ground that it included child support orders in violation of § 46b-66
because the trial court separately entered the same orders in the
dissolution action pursuant to a stipulation by the parties. The plaintiff
argues that this appeal should be dismissed for lack of jurisdiction
because the challenged order is interlocutory in that the dissolution
action is still pending before the trial court and has yet to proceed to
a final judgment of dissolution. While acknowledging that General
Statutes § 52-423 provides that an appeal may be taken from a judgment
that vacates an arbitration award, the plaintiff argues that that appeal
statute does not apply here and that the challenged order does not
satisfy the common-law finality test for interlocutory orders set out
in State v. Curcio.

JANET H. FOISIE v. ROBERT A. FOISIE, SC 20384
Judicial District of New London
Dissolution; Substitution of Parties; Whether Trial Court
Properly Denied Wife’s Motion to Substitute Deceased Husband’s Estate as Defendant in Divorce Action so That She Could
Seek to Open Judgment on Basis of Fraud. The parties divorced
in 2011. In 2015, the plaintiff filed a motion to open and set aside the
dissolution judgment on the ground of fraud. She argued that, on the
financial affidavits that he had submitted at the time of the parties’
divorce, the defendant had failed to disclose millions of dollars in
assets. The defendant died in 2018, and, at the time of his death, the
plaintiff’s motion to open remained pending before the trial court. The
plaintiff filed a motion to substitute the executors of the defendant’s
estate as the defendants in the dissolution action pursuant to General
Statutes § 52-599 so that she could continue to pursue the motion to
open. General Statutes § 52-599 provides in relevant part that ‘‘a cause
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or right of action shall not be lost or destroyed by the death of any
person, but shall survive in favor of or against the executor or administrator of the deceased person,’’ and that a plaintiff may file a motion
to substitute a deceased defendant’s executor or administrator as the
defendant in the underlying action within one year of receiving written
notice of the defendant’s death. The statute also provides, however,
that its provisions do not apply ‘‘to any cause or right of action or to any
civil action or proceeding the purpose or object of which is defeated
or rendered useless by the death of any party thereto.’’ The trial court
denied the motion to substitute, ruling that the defendant’s death
defeated both the purpose of the dissolution judgment and the plaintiff’s motion to open it, such § 52-599’s provisions allowing for the
continuation of a cause of action against an executor or administrator
did not apply. The plaintiff appeals, and the Supreme Court will decide
whether the trial court properly denied the plaintiff’s motion to substitute the executors of the defendant’s estate as the defendants in the
underlying dissolution action.

SHORELINE SHELLFISH, LLC v. TOWN OF BRANFORD, SC 20392
Judicial District of New Haven
Contracts; Local Shellfisheries; Whether Trial Court Properly Interpreted General Statutes § 26-266 Concerning Authority Over Branford Shellfish Beds; Whether Town Ordinance
Concerning Leases of Shellfish Beds Applicable. The plaintiff,
Shoreline Shellfish, LLC, entered into an agreement with the Branford
Shellfish Commission providing that the plaintiff would explore certain
shoreline areas off of the coast of Branford for shellfish beds and give
the information that it obtained to the commission. In exchange, the
commission granted the plaintiff a right of first refusal to lease the
shellfish beds that it discovered. The plaintiff later exercised its right
of first refusal and applied to lease a shellfish bed known as Lot 511,
but the commission leased the lot to a third party. The plaintiff then
brought this action against the town of Branford, alleging breach of
contract and promissory estoppel. The trial court rendered summary
judgment in favor of the town, finding that the agreement giving the
plaintiff the right of first refusal was not valid or enforceable because
the commission was not authorized to enter into it. The trial court
noted that § 88-8 of the Branford town code provides that ‘‘[n]o lease,
license or transfer of shellfishing grounds owned by the Town of
Branford shall be permitted without the approval of the Board of
Selectmen.’’ The trial court found that there was no evidence before
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it that the board had approved the agreement between the plaintiff
and the commission. The trial court rejected the plaintiff’s argument
that § 88-8 is preempted by General Statutes § 26-266, pursuant to
which, the plaintiff claims, both the board and the commission are
empowered to grant rights of first refusal to lease shellfish beds.
Section 26-266 provides that ‘‘[t]he selectmen of the town of Branford
or shellfish commission . . . shall have charge of all the . . . shellfish grounds lying in said town . . . with power to issue licenses for
the taking of shellfish and shells therefrom.’’ The trial court found that
there was nothing in the statute suggesting that the town may not give
the board control over decisions made by the commission and that
the statute merely provides the town with discretion to authorize either
the board or the commission to exercise the powers and fulfill the
duties provided by it. The plaintiff appeals from the judgment and
challenges the trial court’s interpretation of § 26-266. The plaintiff also
claims that there was a material issue of fact as to whether the town
or the state owns the lot at issue here and that § 88-8 would apply
only if the lot is owned by the town. The plaintiff further claims that
even if § 88-8 does apply to the subject lot, the ordinance is invalid
because it is contrary to controlling state statutes.
The summaries appearing here are not intended to represent a comprehensive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.
John DeMeo
Chief Staff Attorney
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NOTICES OF CONNECTICUT STATE AGENCIES
STATE OF CONNECTICUT
DEPARTMENT OF HOUSING
Notice of Issuance of a Certificate of
Affordable Housing Project Completion
to the Town of Suffield
In accordance with C.G.S. 8-30g, the Department of Housing (DOH) has issued
a Certificate of Affordable Housing Project Completion to the Town of Suffield.
The effective date of this Moratorium shall be the date of publication in the Connecticut Law Journal, and will remain in effect, unless revoked in accordance with the
statute, for a four year period. For additional information, please call or write to
Laura Watson, Economic and Community Development Agent, DOH, 505 Hudson
Street, Hartford, CT 06106, (860) 270-8169.
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NOTICE
Adoption of Revisions to the Probate Court Rules of Procedure
Notice is hereby given that on November 14, 2019, the justices of the Supreme
Court adopted revisions to the Connecticut Probate Court Rules of Procedure which
are contained herein, to become effective on January 1, 2020.
These rules have also been posted on the Probate Court Administrator’s website
at www.ctprobate.gov.
Attest:
Carolyn C. Ziogas
Chief Clerk of the Appellate System

Probate Court Rules of Procedure
Revisions Effective January 1, 2020
Rule 1
Definitions
Section
1.1
1.1 Definitions
Section 1.1 Definitions
In these rules:
(1) ‘‘Account’’ means a document meeting the requirements of rule 38 by
which a fiduciary provides detailed information about the management of an estate.
(2) ‘‘Beneficiary of a decedent’s estate’’ means a person or fiduciary that is
or may be entitled to a bequest or devise under a will.
(3) ‘‘C.G.S.’’ means the Connecticut General Statutes.
(4) ‘‘Clerk’’ means a chief clerk, deputy clerk, clerk or assistant clerk of
the court.
(5) ‘‘Contingent remainder beneficiary’’ means a trust beneficiary who would
be a presumptive remainder beneficiary on the date the beneficiary’s interest is
determined if the interest of another presumptive remainder beneficiary terminated
because a condition specified in the will or other governing instrument is not met.
(6) ‘‘Corporate fiduciary’’ means a bank, trust company or other corporation
or business entity authorized to act as a fiduciary in this state.
(7) ‘‘Corporate surety’’ means a corporation or other business entity authorized
to enter into contracts of suretyship for probate bonds in this state.
(8) ‘‘Court’’ means a Probate Court.
(9) ‘‘Current beneficiary’’ means a trust beneficiary who, on the date the
beneficiary’s interest is determined, is a distributee or permissible distributee of
trust income or principal.
(10) ‘‘Decree’’ means a written decision, order, grant, denial, opinion or other
ruling of the court.
(11) ‘‘DRS’’ means the Department of Revenue Services.
(12) ‘‘eFile’’ means to file a document with the court using the eFiling system.
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(13) ‘‘eFiling system’’ means the system maintained by the probate court
administrator by which a registered filer can use the internet to file, send and receive
documents, view court records and pay court fees and expenses.
(14) ‘‘eService’’ means use of the eFiling system to transmit a filing, notice,
decree or other document to a registered filer.
(15) ‘‘Electronic signature’’ means an electronic symbol or process executed
or adopted by a person with the intent to sign the document.
(16) ‘‘Estate’’ means a decedent’s estate, trust, conservatorship estate, estate
of a minor or other legal structure under which a fiduciary has a duty to manage
assets held for the benefit of one or more persons.
(13)(17) ‘‘Fiduciary’’ means a person serving as an administrator, executor,
conservator of the estate, conservator of the person, guardian of an adult with
intellectual disability, guardian of the estate of a minor, guardian of the person of
a minor, temporary custodian of the person of a minor, trustee or person serving
in any other role that the court determines is fiduciary in nature.
(14)(18) ‘‘Financial report’’ means a simplified form of accounting meeting
the requirements of rule 37 by which a fiduciary provides summary information
about the management of an estate.
(15)(19) ‘‘Heir’’ means an individual who would take any share of the estate
of a decedent who died intestate.
(16)(20) ‘‘Intestate’’ means having died without a valid will.
(17)(21) ‘‘Minor’’ has the meaning provided in C.G.S. section 45a-604(4).
(18)(22) ‘‘Motion’’ means a written filing seeking court action that is incidental
to the matter before the court.
(19)(23) ‘‘News media’’ means an entity, or representative of an entity, that
is regularly engaged in the gathering and dissemination of news and is approved
by the office of the chief court administrator.
(20)(24) ‘‘News media coverage’’ means broadcasting, televising, recording
or photographing a hearing or conference by news media.
(21)(25) ‘‘Nontaxable estate’’ means the estate of a decedent whose Connecticut
taxable estate is less than or equal to the amount that is exempt from the Connecticut
estate tax under C.G.S. section 12-391.
(22)(26) ‘‘Party’’ means a person having a legal or financial interest in a
proceeding before the court, a fiduciary under section 4.2 and any other person
whom the court determines to be a party. The term has the same meaning as
interested party.
(23)(27) ‘‘Person’’ means an individual or entity.
(24)(28) ‘‘Person under conservatorship’’ means a conserved person as defined
under C.G.S. section 45a-644(h) or a person under voluntary representation under
C.G.S. section 45a-646.
(25)(29) ‘‘Personal surety’’ means a surety that does not meet the requirements
to be a corporate surety.
(26)(30) ‘‘Petition’’ means a written filing that commences a matter in the
court. The term has the same meaning as application.
(27)(31) ‘‘Presumptive remainder beneficiary’’ means a trust beneficiary who
would be a distributee or permissible distributee of trust income or principal on the
date the beneficiary’s interest is determined if:
(A) the trust terminated on the date; or
(B) the interests of the current beneficiaries terminated on the date without
causing the trust to terminate.
(28)(32) ‘‘Probate bond’’ has the meaning provided in C.G.S. section 45a-139.
(29)(33) ‘‘Probate court administrator’’ means the individual holding the office
of the probate court administrator of this state.

December 10, 2019

CONNECTICUT LAW JOURNAL

Page 3D

(30)(34) ‘‘Probate Court Rules’’ means the Connecticut Probate Court Rules
of Procedure.
(31)(35) ‘‘Public notice’’ has the meaning provided in C.G.S. section 45a-126.
(32)(36) ‘‘Purported will’’ means an instrument purporting to be a decedent’s
last will and testament and any codicil to it that has not been admitted to probate.
(37) ‘‘Registered filer’’ means a person who has registered to use the eFiling
system.
(38) ‘‘Send’’ means transmit by electronic means, United States mail, private
carrier, in-hand delivery or other commonly accepted method of communication.
(33)(39) ‘‘Structured settlement’’ means an arrangement under which a claimant
accepts deferred payment of some or all of the proceeds of the settlement of a disputed or doubtful claim.
(34)(40) ‘‘Taxable estate’’ means the estate of a decedent whose Connecticut
taxable estate exceeds the amount that is exempt from the Connecticut estate tax
under C.G.S. section 12-391.
(35)(41) ‘‘Testate’’ means having died leaving a valid will.
(36)(42) ‘‘Trust beneficiary’’ means a person that has a present or future
beneficial interest in a trust, whether vested or contingent.
(37)(43) ‘‘Trust protector’’ means a person identified in a will or other governing instrument who is charged with protecting the interests of a trust beneficiary
and is identified as a trust protector, trust advisor, or beneficiary surrogate or as a
person in an equivalent role.
(38)(44) ‘‘Will’’ means an instrument and any codicil to it admitted to probate
as the last will and testament of a decedent.

Rule 3
Clerks, Files and Records
Section
3.1
Duties of clerk
3.2
Uniform numbering system
3.3
Decrees to be in writing
3.4
Safekeeping of record
3.5
Lost document
3.6
Electronic signature by judge or clerk
Section 3.1 Duties of clerk
(a) A clerk shall:
(1) receive papers and documents filed with the court and transferred from
other courts;
(2) make and maintain a record of each proceeding;
(3) have custody of and maintain the records of the court and any former court
merged into the probate district;
(4) schedule and give notice of hearings;
(5) bill and collect probate fees; and
(6) perform all other duties as directed by the judge or required by law.
(b) The clerk shall send a copy of each decree to each party and attorney of
record. The clerk shall record the date the notice was mailed in accordance with
section 8.10 (c).
Section 3.2 Uniform numbering system
The court shall use a uniform numbering system prescribed by the probate court
administrator to identify each matter before the court.
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Section 3.3 Decrees to be in writing
Decrees shall be in writing. The court shall memorialize each oral ruling in writing.
Section 3.4 Safekeeping of record
A clerk shall not permit court records to be taken from the court without the
judge’s authorization.
Section 3.5 Lost document
Except for a purported will or will, if a document in the court file is mislaid, lost
or destroyed, a party may substitute a copy if the clerk is satisfied that it is an
accurate and complete copy of the original. The clerk shall make a notation on the
substitute document that it is a copy.
Section 3.6 Electronic signature by judge or clerk
Section 3.6 is repealed effective January 1, 2020.

Rule 4
Parties
Section
4.1
Parties
4.2
Fiduciary as party
Section 4.1 Parties
(a) Except as otherwise permitted by the court, only a party may participate in
a proceeding before the court.
(b) The listing of a person on an order of notice does not make the person a party.
Section 4.2 Fiduciary as party
(a) An executor or administrator of a decedent’s estate is a party:
(1) in the estate proceeding in which the executor or administrator was
appointed; and
(2) in any other probate proceeding in which the estate has an interest.
(b) A trustee of a trust is a party:
(1) in the trust proceeding in which the trustee was appointed or, if the trustee
was not appointed by the court, in a trust proceeding concerning the trust for which
the trustee acts; and
(2) in any other probate proceeding in which the trust has an interest.
(c) A conservator is a party:
(1) in the conservatorship proceeding in which the conservator was appointed;
and
(2) in any other probate proceeding in which the person under conservatorship
has an interest if the subject of the proceeding is within the scope of the
conservator’s authority.
(d) A guardian of the estate of a minor is a party:
(1) in the guardianship proceeding in which the guardian was appointed; and
(2) in any other probate proceeding that affects the estate of the minor.
(e) A temporary custodian or guardian of the person of a minor is a party:
(1) in the guardianship proceeding in which the custodian or guardian was
appointed; and
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(2) in any other probate proceeding in which the minor has an interest if the
subject of the proceeding is within the scope of the authority of the custodian or
guardian.
(f) A guardian of an adult with intellectual disability is a party:
(1) in the guardianship proceeding in which the guardian was appointed; and
(2) in any other probate proceeding in which the protected person under
guardianship has an interest if the subject of the proceeding is within the scope of
the guardian’s authority.
(g) A guardian ad litem is a party:
(1) in the proceeding in which the guardian ad litem was appointed; and
(2) in any other probate proceeding in which the person individual for whom
the guardian ad litem acts has an interest if the subject of the proceeding is within
the scope of the guardian ad litem’s appointment.
(h) The court shall recognize any other fiduciary as a party:
(1) in a probate proceeding in which the court has jurisdiction to review and
supervise the actions of the fiduciary; and
(2) in any other probate proceeding if the court determines that the subject of
the proceeding is within the scope of the fiduciary’s duties and participation of the
fiduciary is necessary to protect the interests of the individual for whom the
fiduciary acts.

Rule 5
Self-representation;
Representation by Attorney and Appearance
Section
5.1
Representation before court
5.2
Out-of-state attorney appearing pro hac vice
5.3
Legal intern
5.4
When appearance required to be filed
5.5
Form of appearance
5.6
Effect of appearance on ability to challenge jurisdiction
5.7
Withdrawal of appearance
5.8
Change of law firm name or attorney’s contact information
Section 5.1 Representation before court
(a) A party who is an individual may represent himself or herself without an
attorney.
(b) Except as provided in section 5.2 or 5.3, only an attorney licensed to practice
law in Connecticut may represent a party before the court.
(c) Nothing in this rule shall prevent a fiduciary, except a corporate fiduciary,
from representing himself or herself, as fiduciary, without an attorney.
Section 5.2 Out-of-state attorney appearing pro hac vice
(a) An attorney licensed to practice law in Connecticut may move to permit an
attorney in good standing in another state, the District of Columbia or Puerto Rico
to appear pro hac vice for a party. The moving attorney shall accompany the
motion with:
(1) an affidavit of the out-of-state attorney:
(A) certifying whether the out-of-state attorney has any disciplinary matter
pending in another jurisdiction, has ever been reprimanded, suspended, placed on
inactive status, disbarred or otherwise disciplined, or has ever resigned from the
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practice of law and, if so, setting forth the circumstances concerning the discipline
or resignation;
(B) agreeing to register with the statewide grievance committee in accordance
with the Connecticut Practice Book while appearing in the matter and for two years
after completion of the matter and immediately notify the grievance committee of
the expiration of the two-year period;
(C) certifying that the out-of-state attorney has paid the client security fund
fee set forth in section 2-70 of the Connecticut Practice Book for the calendar year
in which the motion is made; and
(D) identifying the number of, by name and case number, each matter in
which the out-of-state attorney has appeared pro hac vice in the a Probate Courts
Court and or any other court the Superior Court of this state and the juris number
previously assigned to the attorney; and
(2) a certificate, acknowledged before an officer authorized to take
acknowledgements of deeds, appointing the judge of probate judge and the judge’s
successors in office to be the attorney’s agent for service of process.
(b) The court may grant a motion to appear pro hac vice only on special and
infrequent occasion. The court may act without notice and hearing. When deciding
a motion under subsection (a), the court shall consider the facts or circumstances
affecting the personal or financial welfare of the party, not the out-of-state attorney,
which may include:
(1) a longstanding attorney-client relationship predating the matter;
(2) specialized skill or knowledge with respect to the party’s affairs important
to the matter; or
(3) the client’s inability to secure the services of a Connecticut attorney.
(c) If the court permits an out-of-state attorney to appear pro hac vice, an attorney
licensed to practice law in this state shall:
(1) file an appearance;
(2) attend all proceedings with the attorney appearing pro hac vice unless
excused by the court;
(3) sign all documents filed with the court; and
(4) assume full responsibility for the conduct of the matter and the attorney
appearing pro hac vice.
(d) If the court permits an out-of-state attorney to appear pro hac vice, the court
shall immediately notify the statewide grievance committee.
(e) Any out-of-state attorney permitted to appear pro hac vice in a matter shall
pay the client security fund fee for each calendar year in which the attorney appears
in the matter.
(f) If the clerk is notified that an out-of-state attorney permitted to appear pro
hac vice has failed to pay the client security fund fee under this section, the court
shall, after notice and hearing, determine the appropriate sanction, which may include
termination of the privilege of appearing in the matter.
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Section 5.3 Legal intern
(a) On motion of an attorney for a party, the court may permit a law student to
serve as a legal intern on behalf of the party if the party consents. The petitioner
shall accompany the petition with a certification by an authorized representative
of the intern’s law school that the school is accredited and that the intern is in
good standing.
(b) If the court permits the legal intern to appear, the attorney for the party shall:
(1) supervise the intern;
(2) attend all proceedings with the intern;
(3) sign all documents filed with the court; and
(4) assume full responsibility for the conduct of the matter and the intern.
Section 5.4 When appearance required to be filed
(a) A party representing himself or herself is not required to file an appearance.
(b) Unless appointed by the court, an attorney representing a party shall file an
appearance under section 5.5. If the requirements of section 5.1(b) or 5.2 are met,
an attorney in the appearing attorney’s law firm may appear for the party for whom
the appearance is filed without filing a separate appearance.
(c) A fiduciary without an attorney under section 5.1(c) is not required to file
an appearance.
Section 5.5 Form of appearance
(a) An appearance of an attorney shall:
(1) be typed or printed in ink;
(2) list in the heading the name of the matter, the name of the Probate Court
and the date of the appearance;
(3)(2) be signed by the attorney making the appearance;
(4)(3) contain the attorney’s name, and juris number, of the attorney and the
name of the attorney’s law firm, mailing address, email address and telephone
number; and
(5)(4) indicate whether the appearance is filed in lieu of, or in addition to, an
appearance on file.
(b) An attorney shall send a copy of the appearance to each attorney and selfrepresented party and certify to the court that the copy has been sent.
(c) If the appearance is in lieu of an appearance on file, the attorney filing the
new appearance shall, in addition to the requirements of subsection (b), send a copy
of the new appearance to the attorney whose appearance is to be replaced and certify
to the court that the copy has been sent.
Section 5.6 Effect of appearance on ability to challenge jurisdiction
The filing of an appearance by an attorney, by itself, does not waive the right of
the party represented by the attorney to challenge jurisdiction of the court.
Section 5.7 Withdrawal of appearance
(a) If permitted under rule 1.16 of the Rules of Professional Conduct, an attorney
who is not a court-appointed attorney may withdraw the attorney’s appearance by:
(1) filing a notice of withdrawal at least three business days before a scheduled
hearing; and
(2) sending a copy of the withdrawal to each attorney and self-represented
party and certifying to the court that the copy has been sent.
(b) The three-day notice requirement under subsection (a) does not apply if:
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(1) an attorney has filed an appearance in lieu of another appearance on file
under section 5.5; or
(2) the represented party has filed a written statement indicating that the party
does not object to the withdrawal.
Section 5.8 Change of law firm name or attorney’s contact information
An attorney who has entered an appearance shall notify the court of a change
of the attorney’s name, law firm, mailing address, email address or telephone number
of the attorney’s law firm.

Rule 6
Probate Fees
Section
6.1
Filing fee
6.2
Waiver of probate fees and expenses
6.3
Withdrawal of petition
6.4
Payment of probate fees and expenses required before final decree
6.5
Copy of decree with court seal
6.6
Petitions to review conduct of agent, compel account or construe power of
attorney
Section 6.1 Filing fee
(a) Except in a proceeding concerning a decedent’s estate or an accounting, a
petitioner shall submit the statutory filing fee at the time of filing a petition, unless:
(1) the court has waived or postponed the fee or the matter is exempt under
C.G.S. section 45a-111;
(2) the state of Connecticut is the petitioner; or
(3) the filing fee for a competing petition in the same matter has already been
paid.
(b) Except as provided under subsection (a), a petition does not commence a matter until the required fee is paid.
Section 6.2 Waiver of probate fees and expenses
(a) A petitioner may request a waiver of probate fees and expenses, including
the cost of service of process, at the time of filing the underlying petition. The
request shall be filed on a form published by the probate court administrator and
shall include any supporting information required by the court or the form.
(b) The court may waive payment of probate fees and expenses if the court finds
that a petitioner will be deprived of the right to bring a petition by reason of
indigence or that a petitioner is otherwise unable to pay.
(c) If the court waives payment of probate fees and expenses, the petitioner shall:
(1) notify the court of a substantial change in financial circumstances during
the pendency of the matter; and
(2) file an updated request for waiver if required by the court.
Section 6.3 Withdrawal of petition
If a petitioner withdraws a petition after notice of hearing has been sent, the petitioner is not entitled to a refund of the filing fee and expenses. The petitioner shall
pay any expenses incurred under C.G.S. section 45a-109 before the withdrawal is
filed.
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Section 6.4 Payment of probate fees and expenses required before final decree
Except as otherwise provided by statute, the court may withhold issuance of a
decree on a final account in a decedent’s estate or an account in any other matter
until all probate fees and expenses have been paid.
Section 6.5 Copy of decree with court seal
Section 6.5 is repealed effective January 1, 2020.
Section 6.6 Petitions to review conduct of agent, compel account or construe
power of attorney
(a) If a person simultaneously files petitions to review the conduct of an agent
under a power of attorney, compel an account of the agent or construe a power of
attorney, the court may treat the petitions as a single petition subject to one filing fee.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.

Rule 7
Filing Requirements
Section
7.1
General filing requirements
7.1a Documents not to be eFiled
7.2
Commencing a proceeding
7.3
Forms
7.4
Signature required
7.5
Account Numbers
Section 7.1 General filing requirements
(a) Except as provided in section 7.1a, a registered filer who has been granted
eFiling access to a matter under section 22.2 shall eFile all documents relating to
the matter. A person without eFiling access to the matter shall file all documents
in paper form.
(b) A document filed with the court shall:
(1) be typed or printed in ink and, if submitted on paper, be prepared using ink;
(2) be signed and dated in accordance with section 7.4;
(3) after the matter is commenced, refer to the name that the court assigned
the matter; and
(4) satisfy the filing requirements under governing statutes and these rules.
(b)(c) The court may accept for filing a document that is in substantial compliance
with the requirements of subsection (a)(b).
(c)(d) The clerk court may require a party to correct a document by substituting
a corrected or substituted document or page that complies with subsection (a).
(d)(e) If required by these rules, a person filing a petition or other document shall
send a copy of the petition or document to each party and attorney of record and
certify to the court that the copy has been sent. If these rules do not require the
filing party to send a copy of the petition or document to each party and attorney,
the filing party shall send a copy of the filing to any party or attorney who requests
it, free of charge.
Section 7.1a Documents not to be eFiled
A person may not eFile:
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(1) an original will, codicil or other testamentary document;
(2) an original probate bond or bond rider;
(3) an original record of adoption on a form published by the commissioner
of public health;
(4) an original record of paternity on a form published by the commissioner
of public health; or
(5) a document that the court requires in paper form.
Section 7.2 Commencing a proceeding
(a) To commence a proceeding, a petitioner shall file a petition, together with
any filing fee required under section 6.1. The petition shall include:
(1) a description of the action sought and the basis for the request;
(2) the name and address of each party;
(3) the date of birth of each party who is a minor; and
(4) the name, address and position of trust of the legal representative of any
party who has been adjudicated incapable.
(b) The petitioner shall use reasonable efforts to determine the name and address
of each party. If the petitioner is unable to determine the name or address of a party,
the petition shall include a statement describing the efforts made to identify and
locate the party.
(c) A petitioner shall, in accordance with the Servicemembers Civil Relief Act,
indicate whether a party is in the active military service of the United States when
commencing a proceeding concerning:
(1) a decedent’s estate;
(2) a trust;
(3) a children’s matter; or
(4) any other matter in which adjudication of an interest of a servicemember
is sought.
Section 7.3 Forms
(a) The court shall accept a document if it:
(1) is filed on using the latest revision of a form published by the probate court
administrator; and
(2) complies with sections 7.1 and through 7.2.
(b) The court may require documentation in addition to the information on the
form.
(c) Unless otherwise required by statute or these rules, use of a form published
by the probate court administrator is not required. A petition not on a form published
by the probate court administrator shall comply with the requirements of statute
and these rules.
Section 7.4 Signature required
(a) Except as provided in subsection (b), the court shall not act on a request,
motion, petition or other document unless it bears the original signature of the
individual filing it.
(b) The court may act on a request, motion, petition or document lacking an
original signature when in receipt of a:
(1) written request for a hearing when the court has given notice using the
streamline notice procedure under section 8.6;
(2) document submitted by a state agency with an electronic signature;
(3) motion or request made during a hearing;
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(4) commitment petition, including a request for a probable cause hearing,
when the signed original petition will be delivered to the court on or before the
hearing; and
(5) request, motion, petition or document if the court determines that action is
necessary before the signed original is filed.
(c) An attorney may sign a request, motion, petition or other document on behalf
of a client unless it is required to be signed under oath or penalty of false statement.
(d) Except as provided in subsections (c) and (e), each cofiduciary shall sign a
request, motion, petition or other document filed in a matter.
(e) A cofiduciary may submit a request, motion, petition or other document that
is not signed by another cofiduciary if the filing includes a written statement
explaining why the signature could not be obtained.
(a) Except as provided in subsection (b), the court shall not act on a request,
motion, petition or other document unless the document is signed by the person
seeking the action.
(b) An attorney may sign a request, motion, petition or other document on behalf
of a client if the document is not required to be signed under oath or penalty of
false statement.
(c) The court shall not act on a request, motion, petition or other document
submitted to the court by facsimile or email, except that the court may act on the
following documents if submitted by facsimile:
(1) a written request for a hearing under section 8.6;
(2) a commitment petition, including a request for a probable cause hearing; or
(3) a request, motion, petition or other document if the court determines that
immediate action is necessary.
(d) Except as provided in subsections (b) and (e), each cofiduciary shall sign a
request, motion, petition or other document filed in a matter.
(e) A cofiduciary may submit a request, motion, petition or other document that
is not signed by another cofiduciary if the filing includes a written statement
explaining why the signature could not be obtained.
(f) An electronic signature has the same effect as a handwritten signature.
Section 7.5 Account Numbers
(a) Except as provided in subsections (b) through (d), when reporting information
about an account held at a bank or other financial institution, the fiduciary may list
the name of the financial institution and the last four digits of the account number
in lieu of the full account number.
(b) A petitioner filing an affidavit in lieu of administration shall list the name of
the financial institution and full account number for each of the decedent’s accounts.
(c) A fiduciary required to establish a restricted account under section 35.7 shall
report the name of the financial institution and full account number of the account.
(d) The court may require the fiduciary to provide the full account number for
an account if the court determines that disclosure is necessary.
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Rule 8
Notice
Section
8.1
Notice of hearing and decree
8.2
To whom notice is given
8.3
Change of address while matter is pending
8.4
Contents of notice of hearing
8.5
How notice of hearing given
8.6
Streamline notice procedure
8.7
Waiver of notice of hearing
8.8
Address unknown; notice of hearing returned undelivered
8.9
Notice of hearing for member of military service
8.10 Notice of decree Decree
Section 8.1 Notice of hearing and decree
Unless otherwise provided by law or these rules, the court shall:
(1) schedule a hearing or conference, as applicable, on each motion or petition,
including the court’s own motion; and
(2) give notice of each hearing or conference in the manner provided in sections
8.2 through 8.9; and
(3) send a copy of each decree in the manner provided in section 8.10.
Section 8.2 To whom notice is given
(a) The court shall give notice under section 8.1 to each:
(1) party;
(2) attorney of record;
(3) fiduciary for a party under section 4.2; and
(4) other person required by law.
(b) If a proceeding may affect a charitable interest or beneficiary, the court shall
give notice to the Attorney General under section 8.1.
(c) Unless otherwise prohibited by law, the court may give notice under section
8.1 to any person who:
(1) requests notice in writing under C.G.S. section 45a-127; or
(2) the court determines has a sufficient interest in the proceedings.
(d) On request of a party or on the court’s own motion, the court may remove a
person from the list of persons to whom the court will give notice of future proceedings if the court determines that the person is not entitled to notice under subsection (a). The court may act without notice and hearing. If the court removes a
person from the list, the court shall notify the person, in writing, of the removal
and inform the person that a written request for special notice may be made under
C.G.S. section 45a-127.
Section 8.3 Change of address while matter is pending
(a) A party shall inform the court and the fiduciary, if any, of a change in address
of the party during the pendency of the matter.
(b) A fiduciary shall use reasonable efforts to keep informed of any change in
address of a party to whom the fiduciary owes a fiduciary duty and shall notify the
court of the change.
(c) If there is no fiduciary, a petitioner shall use reasonable efforts to keep
informed of any change in address of a party during the pendency of the matter
and shall notify the court of the change.
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Section 8.4 Contents of notice of hearing
A notice of hearing or conference shall include:
(1) a description of the motion or petition to be heard or the subject matter of
the conference;
(2) the time and place of the hearing or conference; and
(3) a list of the names and addresses of parties, attorneys and others to whom
notice is being sent.
Section 8.5 How notice of hearing given
(a) Unless otherwise required by law, the court shall give notice of hearing or
conference to each person entitled to notice under section 8.2 by:
(1) regular mail; or eService to each registered filer and regular mail to each
person who is not a registered filer; or
(2) other method that the court determines necessary to notify a party person
of the hearing.
(b) Notice by mail is complete on mailing. Notice by eService is complete on
transmission.
(c) Unless otherwise required by law or directed by the court, the court shall give
notice of hearing or conference at least seven days before the hearing or conference.
(d) The court shall certify on the record the date and manner by which notice
was given.
(e) If, before commencing a hearing or conference, the court reschedules the
hearing or conference to another date and time, the court shall give notice of the
rescheduled hearing or conference in accordance with this section. After commencing
a hearing or conference at which parties are in attendance, the court may announce
the date and time when the hearing or conference will continue without giving
additional written notice.
Section 8.6 Streamline notice procedure
(a) Except as provided in subsection (i), the court may, in lieu of scheduling a
hearing, use the The streamline notice procedure for the matters set forth in
subsections (g) and (h). Use described in subsections (b) through (f) is an alternative
method of notifying the parties of a pending petition. For the types of matters
described in subsections (g) and (h), use of the streamline notice procedure under
this section satisfies a requirement for notice and hearing under statute or these rules.
(b) When using the streamline notice procedure, the court shall give notice of
the right to request a hearing to each person that the court determines is entitled to
notice under section 8.2.
(c) A notice of the right to request a hearing shall include a statement that:
(1) the court will, on written request of a party, schedule a hearing on the
motion or petition;
(2) the court must receive the written request for a hearing on or before the
date specified in the notice; and
(3) the court may approve the motion or petition without a hearing if a written
request for a hearing is not received on or before the date specified in the notice.
(d) The court shall give notice of the right to request a hearing at least ten days
before the deadline to request a hearing.
(e) If the court receives a timely written request for a hearing, the court shall
schedule a hearing and give notice of the hearing.
(f) If the court does not receive a timely written request for a hearing, the court
may approve the motion or petition. The court may not deny the motion or petition
without scheduling a hearing and giving notice of the hearing.
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(g) Except as provided in subsection (i), the court shall use the streamline notice
procedure under this section in the following types of matters:
(1) decedents’ estates; and
(2) trusts.
(h) Except as provided in subsection (i), the court may use the streamline notice
procedure under this section in the following types of matters:
(1) an account of a guardian of the estate of a minor;
(2) an account of a conservator of the estate;
(3) an account of a guardian of an adult with intellectual disability;
(4) a motion to modify visitation orders;
(4)(5) a motion to transfer a probate file between probate courts under C.G.S.
section 45a-599 or 45a-677(h);
(5) (6) a motion to transfer a contested children’s matter to the Superior Court
under C.G.S. section 45a-623 or 45a-715(g); and
(6)(7) a petition to transfer a conservatorship matter to another state or accept
a transfer from another state under C.G.S. section 45a-667p or 45a-667q.
(i) The court shall schedule a hearing rather than using the streamline notice
procedure for a proceeding specified in subsection (g) or (h) if the court
determines that:
(1) the matter is contested or requires testimony or legal argument;
(2) public notice is required to protect the interests of a party;
(3) the circumstances related to the particular petition require the conduct of
a hearing with attendance by a party; or
(4) the matter involves the doctrine of cy pres or equitable deviation or the
construction of a document that affects a charitable beneficiary or interest.
Section 8.7 Waiver of notice of hearing
(a) A party may waive the party’s right to notice of hearing by filing a written
waiver of notice.
(b) A fiduciary identified in section 4.2 may waive notice of hearing on behalf
of the individual for whom the fiduciary acts by filing a written waiver of notice.
Section 8.8 Address unknown; notice of hearing returned undelivered
(a) Except as otherwise provided by law, if the name or address of a party is
unknown, the court may give public notice of a hearing, appoint a guardian ad litem
for the person, dispense with notice or take other appropriate action.
(b) If, before a hearing, notice to a person is returned to the court undelivered,
the court may order additional mail notice. If additional mail notice would be futile,
the court may, give public notice, appoint a guardian ad litem for the person, dispense
with notice or take other appropriate action.
(c) If, after the hearing but before a decree is issued, the court is notified of a
new address for a person who might not have received notice of the hearing, the
court may delay issuance of the decree for a reasonable period to allow the person
to request another hearing or waive notice of hearing. The court shall give notice
of the delay, including the period and reason for the delay, to each person that the
court determines is entitled to notice under section 8.2.
(d) If, after a decree is issued, the court is notified of a new address for a person
who might not have received notice of the hearing, the court shall send a copy of
the decree to the person and a statement that the person may wish to consult
an attorney.
(e) If a person appears at a hearing for which the person did not receive proper
notice, the court may proceed with the hearing unless:
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(1) the court determines, on objection raised at the hearing, that the person
would be prejudiced by the lack of notice; or
(2) the matter is a conservatorship proceeding and the respondent was not
personally served as required under C.G.S. section 45a-649(a)(2).
Section 8.9 Notice of hearing for member of military service
(a) A party to a proceeding identified under section 7.2(c) who is in the active
military service of the United States may file a special appearance indicating the
address to which notice can be sent.
(b) If the party does not file a special appearance under subsection (a), the court
shall appoint an attorney for the party and send notice of the appointment to each
party and attorney of record.
(c) The court shall not issue a final decision in a matter identified in section
7.2(c) unless the requirements of subsection (a) or (b) have been satisfied.
Section 8.10 Notice of decree Decree
(a) The court shall send, by regular mail, a copy of each decree bearing the seal
of the court and a copy of the certification under (c) to each person entitled to
notice under section 8.2, free of charge, by transmitting:
(1) a digital image of the decree to each registered filer; and
(2) a paper copy of the decree to each person who is not a registered filer.
(b) On request, the court shall send a paper copy of the decree bearing the court
seal to a fiduciary free of charge.
(c) Unless a different time is required by law or directed by the court, the court
shall mail the copy of send the decree not later than ten days after the date of
the decree.
(c)(d) The court shall certify on the decree or on a separate attached page the
date the decree mailed sent and the persons to whom the decree was sent. The court
shall send the certification together with the decree.

Rule 9
Counting Time Periods
Section
9.1
Counting time periods
9.2
Extension of time period
Section 9.1 Counting time periods
(a) Unless otherwise required by law, a period of time shall be calculated using
calendar days. If a statute or rule establishes a period using business days, the period
shall be calculated by excluding Saturdays, Sundays and holidays.
(b) Unless otherwise required by law, a period of time shall be calculated by
excluding the day of the act or event with reference to which the period runs. If
the period is specified in hours, the hour of the act or event with reference to which
the period runs shall be excluded.
(c) Unless otherwise required by law, a period of time shall be calculated by
including the last day of the period unless the court is not open on that day. If the
court is not open, the period shall extend through the next day the court is open.
(d) Except as provided in subsection (e), a document received by the court
through the eFiling system after the posted closing time is deemed filed on the next
day that the court is open.
(e) If a registered filer is unable to file a document because the eFiling system
is not functional for 30 consecutive minutes during regular court hours on the last
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day for filing the document, the document is deemed timely filed if received by the
court on the next business day that the eFiling system is operational.
Section 9.2 Extension of time period
(a) A party may request extension of a period of time established by court order.
The request shall be in writing and made before expiration of the period.
(b) Unless otherwise required by law, the court may act on the request without
notice and hearing. The court shall notify each party and attorney of record of
its decision.

Rule 10
Continuances
Section
10.1
Continuation of hearing
10.2
Assessment of expenses if hearing continued
Section 10.1 Continuance of hearing
(a) On request of a party or on the court’s own motion, the court may continue
a scheduled hearing.
(b) The party seeking a continuance shall file a written request as far in advance
of the scheduled hearing as possible. The request shall state the reason for the
continuance and indicate whether each party has agreed to the continuance.
(c) The party seeking a continuance shall send a copy of the request to each
attorney of record and self-represented party and certify to the court that the copy
has been sent.
(d) The court may waive the requirements of subsections (b) and (c) if strict
adherence will cause injustice.
(e) The court may act on a request for continuance or objection to the request
without notice and hearing.
Section 10.2 Assessment of expenses if hearing continued
(a) If the court grants the request of a party for a continuance, the court may
assess fees and expenses against the requesting party under C.G.S. section 45a106a(f) 45a-106a(g) or 45a-107(g).
(b) If the court continues a hearing because a party or attorney for the party
failed to attend the hearing, the court may assess fees and expenses against the
party under C.G.S. section 45a-106a(f) 45a-106a(g) or 45a-107(g).

Rule 11
Service of Process on Court as Agent
Section
11.1
Service of process on court as agent
Section 11.1 Service of process on court as agent
(a) If service of process is made on the court as agent for service of process for
a nonresident fiduciary, attorney appearing pro hac vice or nonresident personal
surety on a probate bond, the court shall record on the served papers the date and
hour that service was made.
(b) Not later than two business days after service is made on the court, the court
shall send the original served papers, by certified mail, to the fiduciary, attorney or
surety and a copy digital image, by regular mail eService, to the attorney for the
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fiduciary or the Connecticut attorney appearing with the attorney admitted pro hac
vice. If the attorney is not a registered filer in the matter, the court shall send the
copy by regular mail.
(c) The court shall retain include a copy of the served papers bearing the notation
of the date and hour of service in the permanent official record.

Rule 12
Court-appointed Attorney
Section
12.1
When attorney appointed
12.2
Appointment from panel of attorneys maintained by probate court
administrator
12.3
Appointment from panel of attorneys maintained by court
12.4
Court-appointed attorney: Rules of Professional Conduct
12.5
Duration of appointment
12.6
Withdrawal from court appointment
Section 12.1 When attorney appointed
(a) The court shall appoint an attorney to represent a party when appointment is
required by law.
(b) The court shall appoint an attorney to represent a party when appointment
is authorized by law and the court determines that the appointment is necessary to
protect the interests of the party.
(c) The court shall send a copy of the appointment to each party and attorney
of record.
Section 12.2 Appointment from panel of attorneys maintained by probate
court administrator
The court shall appoint an attorney for an unrepresented party from the panel of
attorneys maintained by the probate court administrator when appointment is required
in the following types of matters:
(1) commitment for treatment of psychiatric disability under C.G.S. section
17a-76 or 17a-498;
(2) involuntary placement of a person with intellectual disability under C.G.S.
section 17a-274;
(3) appointment of a special limited conservator under C.G.S. section
17a-543a;
(4) commitment for treatment of drug and alcohol dependency under C.G.S.
section 17a-685;
(5) order of quarantine or isolation under C.G.S. sections 19a-131b and
19a-221;
(6) commitment for treatment of tuberculosis under C.G.S. section 19a265(h);
(7) involuntary appointment of conservator under C.G.S. section 45a-649a;
(8) sterilization under C.G.S. section 45a-694; and
(9) any other statute that requires appointment of an attorney from the panel.
Section 12.3 Appointment from panel of attorneys maintained by court
(a) Each court shall maintain a panel of attorneys.
(b) If the appointment of an attorney for an unrepresented party is required by
law and the appointment is not governed by section 12.2, the court shall appoint
an attorney from the panel maintained under subsection (a).
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(c) Notwithstanding subsection (b), the court may appoint an attorney from the
panel maintained by the probate court administrator for any matter under this section.
Section 12.4 Court-appointed attorney: Rules of Professional Conduct
An attorney appointed to represent a party under rule 12 shall advocate for the
client in accordance with the Rules of Professional Conduct.
Section 12.5 Duration of appointment
Unless otherwise required by law, the appointment of an attorney by the court
shall continue for the duration of the matter in the Probate Court or until further
order of the court.
Section 12.6 Withdrawal from court appointment
On written request of a court-appointed attorney, the court may permit the attorney
to withdraw from representation of a party. The court may act on the request without
notice and hearing. If the court grants the request, the court shall appoint another
attorney and notify each party and attorney of record of the appointment.

Rule 13
Court-appointed Guardian Ad Litem
Section
13.1
13.2
13.3
13.4
13.5
13.6
13.7
13.8

Mandatory appointment of guardian ad litem
Discretionary appointment of guardian ad litem
Scope of appointment
Termination of appointment
Who may serve as guardian ad litem
Duties of guardian ad litem
Instruction and advice from court
Guardian ad litem may appeal from court order

Section 13.1 Mandatory appointment of guardian ad litem
(a) The court shall appoint a guardian ad litem for:
(1) a parent who is a minor or is incompetent in a proceeding under C.G.S.
sections 45a-603 through 45a-622 or sections 45a-715 through 45a-719;
(2) a minor child in a proceeding under C.G.S. section 46b-172a;
(3) a parent who is a minor or is incompetent in a proceeding under C.G.S.
section 46b-172a;
(4) a relative in a proceeding under C.G.S. section 45a-751b or 45a-753(c)
whose identity is sought and whose address is unknown or who appears to be
incompetent but has not been adjudicated incompetent by a court; and
(5) a party in a proceeding under any other statute or rule that requires
appointment of a guardian ad litem.
(b) The court shall send a copy of the appointment to each party and attorney
of record.
Section 13.2 Discretionary appointment of guardian ad litem
(a) Except as prohibited by C.G.S. section 45a-132, the court may appoint a
guardian ad litem for a party:
(1) who is a minor;
(2) who is incompetent or who appears to be incompetent but has not been
adjudicated incompetent by a court;
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(3) who is undetermined or unborn; or
(4) whose name or address is unknown.
(b) The court may consider the appointment of a guardian ad litem for a party
on request of a party or person interested in the welfare of a party or on the court’s
own motion. The court may act without notice and hearing.
(c) The court may appoint a guardian ad litem under this section only if the
court, after considering the legal and financial interests at issue, determines that the
appointment is necessary.
(d) In a proceeding involving a conserved person under C.G.S. section 17a-543,
17a-543a or 45a-644 through 45a-663, the procedures under C.G.S. section 45a132(a) apply.
(e) The court shall send a copy of the appointment to each party and attorney
of record.
Section 13.3 Scope of appointment
(a) The court may limit the scope of appointment of a guardian ad litem to a
specific purpose or to answer a specific question.
(b) In a proceeding involving a conserved person under C.G.S. section 17a-543,
17a-543a or 45a-644 through 45a-663, the court shall limit the scope of appointment
of a guardian ad litem in accordance with C.G.S. section 45a-132(a).
Section 13.4 Termination of appointment
(a) On request of a party or on the court’s own motion, the court may terminate
the appointment of a guardian ad litem at any time if the court determines that a
guardian ad litem is no longer needed. The court may act without notice and hearing.
(b) In a proceeding involving a conserved person under C.G.S. section 17a-543,
17a-543a or 45a-644 through 45a-663, the court shall terminate the appointment of
a guardian ad litem if required under C.G.S. section 45a-132(a).
Section 13.5 Who may serve as guardian ad litem
(a) The court shall appoint as guardian ad litem an adult whose interests do not
conflict with the interests of the person for whom the guardian ad litem will act.
(b) When appointing a guardian ad litem for a person, the court shall:
(1) consider whether the interests of the person require the protection of a
guardian ad litem with legal or other professional training;
(2) give preference to a parent, guardian or other family member if the person
is a minor, unless the court finds a conflict of interest under subsection (a) or that
legal or other professional training is required under subsection (b) (1); and
(3) match the abilities of the guardian ad litem with the needs of the person.
Section 13.6 Duties of guardian ad litem
(a) A guardian ad litem shall:
(1) advocate for the best interests of the person for whom the guardian is
acting; and
(2) if the person is a minor, make reasonable efforts to keep each parent or
guardian of the minor who is not a party to the matter advised of the actions of the
guardian ad litem and the court.
(b) A guardian ad litem may recommend to the court a waiver, election,
modification or compromise of the rights or interests of the person for whom the
guardian ad litem is acting and may, with approval of the court, effectuate the
waiver, election, modification or compromise on behalf of the person.
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(c) A guardian ad litem does not have title to, or custody of, property of the
person for whom the guardian ad litem is acting.
Section 13.7 Instruction and advice from court
(a) On request of a guardian ad litem or on the court’s own motion, the court
may give instruction and advice concerning the duties and scope of appointment of
the guardian ad litem.
(b) A guardian ad litem and the court shall not engage in ex parte communication.
Advice and instruction Instruction from the court shall be provided at a hearing or
conference or in writing with a copy to each party and attorney of record.
Section 13.8 Guardian ad litem may appeal from court order
A guardian ad litem may appeal from a decree affecting the interests of the person
for whom the guardian ad litem is acting. Subject to approval of the court, the
guardian ad litem may incur necessary expenses in connection with the appeal.

Rule 16
Public Access to Hearings and Records
Section
16.1
16.2
16.3
16.4
16.5
16.6
16.7
16.8
16.9
16.10
16.11
16.12

Public access to hearings and records
Statutorily confidential matters in general
Redaction of name or address of party in statutorily confidential matter
Confidentiality of judge’s notes
Confidentiality of social security numbers
Motion to close hearing or seal record in nonconfidential matter
Hearing on motion to close hearing or seal record in nonconfidential
matter
Order to close hearing or seal record in nonconfidential matter
Public access to motion, hearing and order to close hearing or seal
record in nonconfidential matter
Vacating order to close hearing or seal record
Power to maintain order during hearings
Confidentiality of mediation sessions and records

Section 16.1 Public access to hearings and records
(a) Unless Except as otherwise provided by law, or directed by the court in
accordance with this rule, members of the public may observe hearings, status conferences and hearing management conferences and may view and obtain copies
from court records.
(b) No person may access court records through the eFiling system unless the
person is a registered filer who has obtained court approval for eFiling access under
section 22.2.
Section 16.2 Statutorily confidential matters in general
(a) Except as otherwise ordered by the court, a person who is not a party is not
entitled to observe a hearing, status conference or hearing management conference
or view or obtain copies from the record in a matter that is confidential under statute.
If part, but not all, of the hearing, conference or record is confidential, a person
who is not a party is not entitled to observe the confidential part of the hearing or
conference or have access to the confidential part of the record.
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(b) Except as provided in section 16.3 or rule 17, a party or attorney for a party
is entitled to participate in the hearing and to view and obtain copies from the
record, including an audio recording or transcript. The court may prohibit a party
or attorney from disclosing a confidential record to any other person.
(c) C.G.S. sections 45a-743 through 45a-753 govern access to adoption records.
(d) The court may permit a person who is not a party to attend a hearing on a
confidential matter if permitted by law or if all parties consent.
Section 16.3 Redaction of name or address of party in statutorily
confidential matter
(a) On motion of a party in a matter that is confidential under statute, the court
may redact the name or address of a party, and information that would reveal the
name or address of a party, if the court determines that redaction is necessary to
protect the safety of a party. The court may use a pseudonym in lieu of the redacted
name. The court may act on the motion without notice and hearing.
(b) A party seeking redaction under subsection (a) shall file an affidavit of facts
in support of the request before filing a document containing the name or address.
(c) On motion of a party or on the court’s own motion, the court may vacate a
redaction order if:
(1) the grounds for redaction no longer exist; or
(2) the order to redact the information was improvidently issued.
The court may act on the motion without notice and hearing.
Section 16.4 Confidentiality of judge’s notes
Except as otherwise required by law or directed by the court, notes taken by the
judge in connection with a matter are confidential and may not be viewed by any
person other than a clerk of the court.
Section 16.5 Confidentiality of social security numbers
See rule 17.
Section 16.6 Motion to close hearing or seal record in nonconfidential matter
(a) A party seeking to close a hearing to the public shall file a motion at least
three business days before the hearing on the matter.
(b) A party seeking to seal all or a part of a record shall file a motion before
filing a document that is the subject of the motion. The motion to seal may request
use of a pseudonym in lieu of the name of a party or redaction of other information.
(c) A motion to close a hearing or seal a record under subsection (a) or (b) shall
set forth the grounds for the proposed action.
(d) The court may initiate a proceeding to close a hearing or seal a record on its
own motion.
Section 16.7 Hearing on motion to close hearing or seal record in
nonconfidential matter
(a) The court shall give notice of the hearing on a motion to close a hearing to
the public or seal a record to each party and attorney of record. The court shall post
notice of the time, date and place of the hearing at a location in or adjacent to the
court that is accessible to the public. The court may, in addition, give notice by
another method if necessary to notify the public of the hearing.
(b) Any person whom the court determines to have an interest in the proceeding
may present evidence and argument concerning the public and private interests
at issue.
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Section 16.8 Order to close hearing or seal record in nonconfidential matter
(a) After conducting a hearing under section 16.7, the court may order that all
or a part of a hearing be closed to the public or all or a part of a record be sealed
if the court finds that:
(1) closure or sealing is necessary to preserve an interest that overrides the
public interest in open court proceedings and access to the record;
(2) there are no reasonable alternatives to closure or sealing, including
sequestration of witnesses or redaction or use of pseudonyms; and
(3) the order is no broader than necessary to protect the overriding interest.
(b) An agreement by the parties to close a hearing or seal a record is not a
sufficient basis to order closure or sealing.
(c) If the court issues an order to close a hearing or seal a record, the court
shall specify:
(1) the interest being protected that overrides the public interest in open court
proceedings and access to the record;
(2) the alternatives to closure or sealing that the court considered and the
reasons why the alternatives were unavailable or inadequate;
(3) the basis for the determination that the order is no broader than necessary
to protect the interest that overrides the public interest; and
(4) the scope and duration of the order.
Section 16.9 Public access to motion, hearing and order to close hearing or
seal record in nonconfidential matter
(a) Except as provided in subsection (b), members of the public may view and
obtain copies of a motion to close a hearing to the public or seal a record and the
order granting or denying the motion. Members of the public may observe the
hearing on the motion.
(b) If a motion to close a hearing or seal a record is granted, the court may, in
extraordinary circumstances, seal part of the motion and part of the order granting
the motion.
Section 16.10 Vacating order to close hearing or seal record
On motion of a party or on the court’s own motion, after notice and hearing, the
court may vacate an order to close a hearing to the public or seal a record if:
(1) the grounds for closing the hearing or sealing the record no longer exist;
(2) the order was improvidently issued; or
(3) the interest protected by the order no longer outweighs the public interest
in open court proceedings and access to the record.
Section 16.11 Power to maintain order during hearings
If a person is disruptive during a hearing, the court may take reasonable steps to
maintain order and ensure a fair and expeditious hearing for the parties, including
the imposition of limitations on access to the hearing.
Section 16.12 Confidentiality of mediation sessions and records
See section 21.7.

Rule 18
Transfer of Matter between Probate Courts
Section
18.1
Transfer of guardianship matter
18.2
Transfer of conservatorship matter
18.3
Transfer of initial petition
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Consolidation of children’s matters
Transfer of children’s matter to Regional Children’s Probate Court

Section 18.1 Transfer of guardianship matter
(a) On motion of a person authorized by C.G.S. section 45a-599 or 45a-677, the
court may transfer a guardianship matter to another Probate Court if it the transferring
court finds that an adult with intellectual disability or a minor has become a resident
of the other probate district and that the transfer is in the best interests of the adult
with intellectual disability or the minor. The court may act on the motion without
notice and hearing or may use the streamline notice procedure.
(b) If the court has established a trust under C.G.S. section 45a-151 or 45a-655
and the guardianship for the beneficiary of the trust is transferred under section
18.1(a), the court may, on motion of a person authorized by C.G.S. section 45a599 or 45a-677 to request a transfer of the guardianship, transfer the trust to the
probate district to which the guardianship has been transferred. The court may act
on the motion without notice and hearing.
Section 18.2 Transfer of conservatorship matter
(a) On motion of a person authorized by C.G.S. section 45a-661, the court shall
transfer a conservatorship matter to another Probate Court if it the transferring court
finds that:
(1) a person under conservatorship has become a resident of the other probate
district; and
(2) the requested transfer is the preference of the person under conservatorship.
(b) If a transfer is required under C.G.S. section 45a-661, the court may issue a
decision on a pending petition or motion before ordering the transfer.
(c) If the court has established a trust under C.G.S. section 45a-151 or 45a-655
and the conservatorship for the beneficiary of the trust is transferred under section
18.2(a), the court may, on motion of a person authorized by C.G.S. section 45a661 to request a transfer of the conservatorship, transfer the trust to the probate
district to which the conservatorship has been transferred. The court may act on the
motion without notice and hearing.
Section 18.3 Transfer of initial petition
If the court finds that it does not have jurisdiction to hear a petition seeking to
initiate a matter but that another Probate Court in this state does have jurisdiction
to hear the matter, the court shall transfer or dismiss the petition in accordance with
C.G.S. section 45a-98d. The court shall conduct a hearing before making findings
under this section.
Section 18.4 Consolidation of children’s matters
(a) On motion of a party or on the court’s own motion, a court may transfer a
matter concerning guardianship of the person of a minor under C.G.S. sections 45a603 through 45a-625 or termination of parental rights under C.G.S. sections 45a715 through 45a-719 to another Probate Court if the transferring court finds that:
(1) a prior matter concerning the same minor is pending or continuing in the
other court; and
(2) the transfer is in the best interests of the minor.
(b) The court may act on a motion under subsection (a) without notice and hearing
or may use the streamline notice procedure.
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Section 18.5 Transfer of children’s matter to Regional Children’s Probate
Court
(a) On motion of a party or on the court’s own motion, a court that does not
participate in a Regional Children’s Probate Court may transfer a children’s matter
to a children’s court.
(b) Before deciding a motion to transfer, the court shall consult with the
administrative judge of the children’s court concerning the resources available at
the children’s court to handle the matter.
(c) A matter transferred under this section may be heard by the transferring judge
or a judge who participates in the children’s court.

Rule 19
Pending Matter in Another Court
Section
19.1
Duty to notify court of pending matter in another court
Section 19.1 Duty to notify court of pending matter in another court
Upon becoming aware that matters are pending in more than one court concerning
the same person or estate, a party shall immediately notify, in writing, each court
in which a matter is pending.

Rule 22
eFiling
Section
22.1
Registration for eFiling system
22.2
eFiling access in a matter
22.3
When eFiling mandatory
Section 22.1 Registration for eFiling system
(a) Except as provided in subsection (c), an attorney who appears or is appointed
by the court in a probate matter shall register for the eFiling system. Registration
for the system is optional for all other persons.
(b) A registered filer shall comply with the standards established by the probate
court administrator for use of the system.
(c) The administrator may excuse an attorney from the requirement to use the
system if the attorney is unable due to disability.
Section 22.2 eFiling access in a matter
(a) No person may access an existing matter through the eFiling system unless
the person is:
(1) a registered filer who has requested eFiling access to the matter; and
(2) a party or an attorney or guardian ad litem for a party in the matter.
(b) By requesting eFiling access, a person agrees to receive eService of filings,
notices, decrees and other documents and to waive any other form of notice specified
in statute or rule.
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(c) The court shall approve a person’s request for eFiling access to an existing
matter on verification that the person is a party to the matter.
(d) The court shall approve an attorney’s request for eFiling access to an existing
matter on:
(1) receipt of the attorney’s appearance on behalf of a party in the matter;
(2) appointment of the attorney to represent a party in the matter; or
(3) admission of an out-of-state attorney to appear pro hac vice in the matter.
(e) The court shall approve the request of a court-appointed guardian ad litem
for eFiling access to an existing matter.
(f) Court approval is not required to eFile a petition that commences a new matter
or an appearance as an attorney in a matter.
Section 22.3 When eFiling mandatory
If the court grants a registered filer eFiling access to a matter, the filer:
(1) shall eFile all documents in the matter, except as provided in section 7.1a;
(2) shall receive all filings, notices, decrees and other documents in the matter
by eService; and
(3) may view and download information and documents in the matter through
the eFiling system.

Rule 30
Decedents’ Estates
Section
30.1
When streamline notice procedure may be used in decedent’s estate
proceeding
30.2
Death certificate or other proof of death
30.3
Court may require petitioner to submit family tree
30.4
Court to inform petitioner of purported will in its custody
30.5
Notice in proceeding to grant administration of intestate estate
30.6
Notice in proceeding to admit will to probate
30.7
Petitioner seeking admission of purported will to send copy to parties
30.8
Appointment of guardian ad litem in proceeding to admit purported
will to probate
30.9
Appointment of guardian ad litem in intestate estate or after admission
of will
30.10 Notice in testate estates after admission of will
30.11 Notice when heir or beneficiary is a foreign citizen
30.12 Executor or administrator to send copy of inventory, status update,
financial report, account and affidavit of closing to each party and
attorney
30.13 Conflicting petitions for appointment of commissioner of administrative
services as legal representative and settlement using small estates
procedure
30.14 Settlement of claims in favor of decedent’s estate
30.15 Sale of real property from decedent’s estate
30.16 Distribution from estate to minor or beneficiary who is incapable of
managing his or her affairs
30.17 Mutual distribution agreement
30.18 Distribution that bypasses inoperative trust
30.19 When executor or administrator to submit financial report or account
30.20 Required contents of financial report or account of executor or administrator
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When executor or administrator to submit status update
When inventory and final financial report or account excused
Use of affidavit in lieu of administration when full estate eligible to be
settled as a small estate Affidavit to settle full estate
Administrative closure of decedent’s estate
Construction, title and cy pres petition relating to decedent’s estate
Withholding of distribution when heir or beneficiary charged with
certain crimes

Section 30.1 When streamline notice procedure may be used in decedent’s
estate proceeding
See rule 8.6.
Section 30.2 Death certificate or other proof of death
A petitioner seeking admission of a purported will to probate or the grant of
administration for the estate of an intestate decedent shall accompany the petition
with a certified copy of the decedent’s death certificate. If the petitioner is unable
to obtain a death certificate for the decedent, the petitioner may present other
evidence to prove the decedent’s death.
Section 30.3 Court may require petitioner to submit family tree
If necessary to determine the decedent’s heirs, the court may require a petitioner
seeking admission of a purported will to probate or the grant of administration of
the estate of an intestate decedent to submit a family tree that illustrates the decedent’s
family relationships or other reasonably available information about the identity of
the decedent’s family members.
Section 30.4 Court to inform petitioner of purported will in its custody
(a) If a petitioner seeks admission of a purported will to probate and the court
has another purported will for the same decedent in its custody, the court shall
advise the petitioner of the existence of the other purported will. The petitioner
shall provide the name and address of the executor and each beneficiary under the
other purported will.
(b) If a petitioner seeks the grant of intestate administration of an estate and the
court has a purported will for the same decedent in its custody, the court shall notify
the petitioner of the existence of the purported will. The petitioner shall provide
the name and address of the executor and each beneficiary under the purported will.
The court shall schedule a hearing on the admission of the purported will before
acting on the petition for intestate administration. If no executor or beneficiary
under the purported will appears at the hearing to advocate for admission of the
purported will, the court shall appoint a temporary administrator to advocate for
admission.
Section 30.5 Notice in proceeding to grant administration of intestate estate
(a) The court shall send notice of hearing on a petition seeking the grant of
administration of the estate of an intestate decedent to:
(1) each of the decedent’s heirs;
(2) the proposed administrator;
(3) the petitioner;
(4) the executor of each purported will in the custody of the court;
(5) the beneficiaries under any purported will in the custody of the court;
(6) each attorney of record; and
(7) other persons as the court determines.
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(b) The court shall send a copy of the decree to each person listed in subsection
(a). If the court grants the petition, the court shall also send notice of the grant of
administration, which shall include:
(1) a list of the heirs;
(2) the name and address of the administrator;
(3) a statement indicating whether the administrator is required to submit a
probate bond and advising the heirs of their right to request a bond; and
(4) a statement indicating that the heirs may address any questions regarding
the estate to the administrator.
Section 30.6 Notice in proceeding to admit will to probate
(a) The court shall send notice of hearing on a petition to admit a purported will
to probate to:
(1) each of the decedent’s heirs;
(2) each beneficiary, including the trustee of any inter vivos trust, under the
purported will being offered for probate;
(3) each current and presumptive remainder beneficiary of a trust established
under the purported will being offered for probate;
(4) the Attorney General, if a beneficiary under a will or any current or presumptive remainder beneficiary of a trust established under the will is a charity or
charitable interest;
(5) the proposed executor or administrator;
(6) the petitioner;
(7) each beneficiary, including the trustee of any inter vivos trust, under any
other purported will of the decedent in the custody of the court;
(8) each current and presumptive remainder beneficiary of a trust established
under any other purported will of the decedent in the custody of the court;
(9) each attorney of record; and
(10) other persons as the court determines.
(b) The court shall send a copy of the decree to each person listed in subsection
(a). If the court admits the will to probate, the court shall also send notice of the
admission of the will to probate, which notice shall include:
(1) a list of the beneficiaries named in the will and the names of the current
and presumptive remainder beneficiaries under any trust established under the will;
(2) the name and address of the executor or administrator;
(3) a statement indicating whether the executor or administrator is required to
submit a probate bond and advising the beneficiaries of their right to request a
bond; and
(4) a statement indicating that the beneficiaries may address any questions
regarding the estate to the executor or administrator.
Section 30.7 Petitioner seeking admission of purported will to send copy
to parties
A petitioner seeking admission of a purported will to probate shall send a copy
of the petition and the will to each person listed under section 30.6(a) and shall
certify to the court that the copies have been sent.
Section 30.8 Appointment of guardian ad litem in proceeding to admit
purported will to probate
(a) In a proceeding for the admission of a purported will to probate, the court
may appoint a guardian ad litem for an heir or beneficiary of a decedent’s estate
as provided in section 13.2 if:
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(1) in the case of an heir, the court determines that the heir would likely receive
a greater share of the estate if the decedent died intestate than under the purported
will that is being offered for probate;
(2) in the case of a beneficiary under a purported will in the custody of the
court that is not being offered for probate, the court determines that the beneficiary
would receive a greater share of the estate under the will that is not being offered
for probate than under the will that is being offered for probate; or
(3) in the case of a beneficiary under a purported will being offered for probate,
the court determines that a guardian ad litem is necessary to protect the interests
of the beneficiary.
(b) Except as otherwise directed by the court, a guardian ad litem appointed under
subsection (a) shall make reasonable efforts to verify that each heir or beneficiary
whose name or address is unknown cannot be located but is not required to conduct
an exhaustive search for the heir or beneficiary. If the guardian ad litem is unable to
locate an heir or beneficiary or if the heir or beneficiary is a minor or is incompetent,
undetermined or unborn, the guardian ad litem shall verify that the will was duly
executed and make inquiry of appropriate persons to determine whether a reasonable
basis exists to challenge the validity of the will. The guardian ad litem shall advise
the court in writing whether the guardian ad litem objects to the admission of the
will. If the guardian ad litem objects to admission of the will, the guardian ad litem
shall request a hearing on the petition and shall present evidence in support of
the objection.
(c) The appointment of a guardian ad litem under this section shall terminate on
the admission of the will to probate and the disposition of any appeal from the
admission of the will unless the court determines that a guardian ad litem is necessary
under section 30.9.
Section 30.9 Appointment of guardian ad litem in intestate estate or after
admission of will
(a) In any proceeding concerning an intestate estate or concerning a testate estate
after the admission of the will, the court may appoint a guardian ad litem for an
heir or beneficiary as provided in section 13.2 if the court determines that a guardian
ad litem is necessary to protect the interests of the heir or beneficiary.
(b) Except as otherwise directed by the court, a guardian ad litem appointed under
this section shall take reasonable steps to locate each heir or beneficiary whose
location is unknown. If the guardian ad litem is unable to locate the heir or beneficiary
or if the heir or beneficiary is a minor or is incompetent, undetermined or unborn,
the guardian ad litem shall review each petition concerning the estate and the overall
management of the estate. The guardian ad litem shall advise the court in writing
whether the guardian ad litem objects to any petition and may petition the court for
review of any action of the executor or administrator to which the guardian ad litem
objects. If the guardian ad litem objects to a petition or petitions the court for review
of an action by the executor or administrator, the guardian ad litem shall request a
hearing and shall present evidence in support of the objection or petition.
Section 30.10 Notice in testate estates after admission of will
After sending a copy of the decree admitting a will to probate and the notice
required under section 30.6(b), the court is not required to give notice of subsequent
proceedings to the decedent’s heirs or beneficiaries under any purported will not
admitted to probate unless requested under C.G.S. section 45a-127.
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Section 30.11 Notice when heir or beneficiary is a foreign citizen
If the court is aware that an heir or beneficiary is a citizen of a foreign country
and if required by treaty between the United States and the country of which an
heir or beneficiary is a citizen, the court shall send a copy of a the decree admitting
a will to probate or granting administration of the estate of an intestate decedent to
the embassy or consulate of the country of the heir or beneficiary.
Section 30.12 Executor or administrator to send copy of inventory, status
update, financial report, account and affidavit of closing to each party and
attorney
(a) Except as provided in subsection (c), the executor or administrator of an estate
shall send a copy of the inventory, each supplemental or substitute inventory, each
status update, each financial report or account and the affidavit of closing, at the
time of filing, to each party and attorney of record and shall certify to the court
that the copy has been sent. An executor or administrator who submits an affidavit
in lieu of administration as a substitute for an inventory or account under section
30.23 shall send copies of the affidavit in accordance with this subsection.
(b) If a beneficiary under a will or any current or presumptive remainder
beneficiary of a trust established under the will is a charity or charitable interest,
the executor shall send a copy of the inventory, each supplemental or substitute
inventory, each status update, each financial report or account and the affidavit of
closing, at the time of filing, to the Attorney General and shall certify to the court
that the copy has been sent.
(c) The executor or administrator is excused from the requirement of sending
copies under subsections (a) and (b) to any beneficiary of a specific bequest who
has acknowledged, in writing, receipt of the bequest. The executor or administrator
shall file a copy of the acknowledgment with the court. After receipt of the
acknowledgment, the court shall not send notice of any subsequent proceeding to
the beneficiary unless the court grants special notice under C.G.S. section 45a-127.
Section 30.13 Conflicting petitions for appointment of commissioner of
administrative services as legal representative and settlement using small
estates procedure
If the commissioner of administrative services seeks appointment as legal
representative of a decedent’s estate under C.G.S. section 4a-16, the court shall
dismiss an affidavit in lieu of administration concerning the same estate that was
not acted on before the court’s receipt of the commissioner’s application. The court
may act without notice and hearing. The court shall send a copy of the decree
dismissing the affidavit to the petitioner and the commissioner.
Section 30.14 Settlement of claims in favor of decedent’s estate
(a) An executor or administrator may file a petition seeking authority to settle a
claim in favor of the estate. The executor or administrator shall accompany the
petition with a settlement statement that includes:
(1) the gross amount of the proposed settlement;
(2) an itemized list of expenses associated with the settlement, including any
proposed attorney’s fee;
(3) the total amount of liens for medical expenses;
(4) the total amount of liens for public assistance;
(5) the anticipated net proceeds that the estate will receive; and
(6) the terms of a proposed structured settlement, if any.
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(b) The executor or administrator shall present evidence that the proposed
settlement is in the best interests of the estate. The court may require the executor
or administrator to submit additional information, including, but not limited to:
(1) police reports;
(2) medical reports;
(3) medical expenses; and
(4) health, liability and uninsured motorist insurance coverage.
(c) The court may approve the proposed settlement if the court determines that
the settlement is in the best interests of the estate.
(d) The executor or administrator shall file an inventory or supplemental or
substitute inventory showing the proceeds of the settlement not later than 30 days
after receipt.
Section 30.15 Sale of real property from decedent’s estate
(a) An executor or administrator may file a petition seeking authority to sell real
property by private sale. The executor or administrator shall accompany the petition
with a copy of the contract of sale and, if not previously filed, an inventory or
supplemental or substitute inventory that lists the property and includes a copy of
the deed.
(b) The executor or administrator shall present evidence regarding the fair market
value of the property. The court may require the executor or administrator to submit
a comparative market analysis, appraisal, municipal assessment or other information
about the value of the property.
(c) The court may require the executor or administrator seeking authority to sell
the property to submit a return of claims.
(d) Notice of hearing on the petition shall not be required to be made by publication
unless the court determines that notification of the public is necessary to protect
the interests of the estate.
(e) The court may excuse notice of hearing on the petition if all parties waive
notice. If a beneficiary under a will or any current or presumptive remainder
beneficiary of a trust established under the will is a charity or charitable interest,
the court may excuse notice only if the Attorney General joins the other parties in
waiving notice.
(f) The court may approve the sale of the property if the court determines that
the sale is in the best interests of the estate.
(g) If a prospective purchaser other than the buyer identified in the petition
indicates that the prospective purchaser is willing to pay a price that is higher than
the amount specified in the contract of sale, the court may deny the petition and
order a public sale or take other action as the court determines to be in the best
interests of the estate.
Section 30.16 Distribution from estate to minor or beneficiary who is
incapable of managing his or her affairs
(a) Except as provided by will, an executor or administrator shall not make
distribution to, or on behalf of, an adult heir or beneficiary who has been adjudicated
incapable of managing his or her affairs unless a conservator of the estate has been
appointed or a court has determined that adequate alternative arrangements for the
management of the financial affairs of the heir or beneficiary have been established.
The court may require proof of the authority of a conservator or other representative
to receive property on behalf of the heir or beneficiary.
(b) Except as provided by will, an executor or administrator shall not make
distribution to, or on behalf of, an heir or beneficiary who is a minor residing in
this state if the total amount of distributions from the estate is anticipated to exceed
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the amount under C.G.S. section 45a-631 unless a guardian of the estate has been
appointed for the minor. If the minor resides outside this state, the executor or
administrator shall not make distribution to, or on behalf of, the minor unless a
guardian has been appointed for the minor under C.G.S. section 45a-632 or 45a635 or the court has approved distribution in accordance with the requirements of
the jurisdiction of residence concerning the management of estates of minors. The
court may require proof of the authority of a guardian of the estate or other legal
representative to receive property on behalf of the minor.
Section 30.17 Mutual distribution agreement
(a) In an intestate estate, a mutual distribution agreement is valid if all the heirs
execute the agreement in accordance with the requirements of C.G.S. section 45a433(b). A mutual distribution agreement under this subsection may provide for
distribution of property to a person other than an heir.
(b) In a testate estate, a mutual distribution agreement is valid if all the beneficiaries
whose interests are affected by the distribution execute the agreement in accordance
with the requirements of C.G.S. section 45a-434. If a beneficiary under the will or
any current or presumptive remainder beneficiary of a trust established under the
will is a charity or charitable interest, a mutual distribution agreement is valid only
if the Attorney General is party to the agreement. A mutual distribution agreement
under this subsection may provide for distribution of property to a person other
than a beneficiary under the will.
Section 30.18 Distribution that bypasses inoperative trust
An executor or administrator who proposes distribution from an estate directly
to the beneficiaries of an inoperative trust rather than to the trustee shall file a
motion for authorization to bypass the trust under C.G.S. section 45a-482. The court
may hear the motion at the same time as the final financial report or account.
Section 30.19 When executor or administrator to submit financial report
or account
(a) An executor or administrator shall submit a final financial report or account
when the executor or administrator has completed settlement of a decedent’s estate
or when the executor or administrator seeks to resign or is removed by the court.
(b) The fiduciary of the estate of an executor or administrator who dies while
administering a decedent’s estate shall file a final financial report or account on
behalf of the deceased executor or administrator.
(c) On motion of a party or on the court’s own motion, the court may direct the
executor or administrator to file an interim financial report or account if necessary
to protect the interests of the estate.
(d) An executor or administrator may submit a final financial report or account
simultaneously with a petition for determination of insolvency under C.G.S. section
45a-383.
Section 30.20 Required contents of financial report or account of executor
or administrator
See rules 36 through 38.
Section 30.21 When executor or administrator to submit status update
(a) Not later than three months after the first anniversary of the appointment of
an executor or administrator and on each anniversary date thereafter, an executor
or administrator who has not submitted an interim or final financial report or account
shall submit an update on the status of the estate, which status update shall include:
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(1) the approximate amount of distributions already made to the heirs or
beneficiaries;
(2) the approximate amount of the estate on hand on the date of the status
update; and
(3) the reasons why administration has not been completed.
(b) On motion of a party or on the court’s own motion, the court may order the
executor or administrator to take specific steps to expedite the administration of
the estate.
Section 30.22 When inventory and final financial report or account excused
(a) The temporary administrator of a decedent’s estate may petition the court to
excuse the requirement of an inventory and final financial report or account by
submitting a statement signed under penalty of false statement that the administrator
did not take control of any assets or income of the estate. The administrator shall
send a copy of the statement, at the time of filing, to each party and attorney of
record and shall certify to the court that the copy has been sent.
(b) The court may excuse the requirement that the temporary administrator submit
an inventory and final financial report or account if the court determines that the
administrator did not take control of any assets or income of the estate.
(c) The executor or administrator of a decedent’s estate may petition the court
to excuse the requirement of an inventory and final financial report or account by
submitting a statement signed under penalty of false statement that the estate has
no assets and, if not previously filed, a return of claims. The executor or administrator
shall send a copy of the statement, at the time of filing, to each party, creditor and
attorney of record and shall certify to the court that the copy has been sent.
(d) When giving notice of the hearing on the acceptance of the statement under
subsection (c), the court shall send notice to each creditor listed on the return of
claims, in addition to notice to each party and attorney of record. The court may
excuse the requirement that the executor or administrator submit an inventory and
final financial report or account if the court determines that the estate has no assets.
Section 30.23 Use of affidavit in lieu of administration when full estate eligible
to be settled as a small estate Affidavit to settle full estate
(a) If a decedent’s estate is opened as a full estate but is subsequently determined
to be eligible for settlement as a small estate under C.G.S. section 45a-273, the
executor or administrator may submit an affidavit in lieu of administration and
request for order of distribution on a form published by the probate court
administrator as a substitute for the inventory, return of claims and final account.
The fiduciary shall send a copy of the affidavit and request for order of distribution,
at the time of filing, to each party and attorney of record and shall certify to the
court that the copy has been sent.
(b) The court may, after notice and hearing, approve the affidavit and request for
order of distribution as a final account if it determines that the affidavit and request
for order of distribution are is sufficient to review the fiduciary’s management of
the estate.
Section 30.24 Administrative closure of decedent’s estate
(a) The court may, after notice and hearing, close a decedent’s estate
administratively before receipt of a final financial report or account and before
expiration of the period specified in C.G.S. section 45a-331 if the court finds that:
(1) the clerk has made reasonable efforts to remind the executor or administrator,
in writing, of the requirements to complete the administration;
(2) the executor or administrator has neglected or refused to complete
administration;
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(3) appointment of a successor executor or administrator would serve no useful
purpose; and
(4) no party objects to the administrative closure.
(b) The administrative closure of an estate shall not relieve the executor or
administrator from any liability or obligation. Except as provided in C.G.S. section
45a-331, the court shall not release any existing probate bond or restricted account.
(c) The court may, at any time and without notice and hearing, reopen an estate
that has been administratively closed.
Section 30.25 Construction, title and cy pres petition relating to decedent’s
estate
(a) If the court declines jurisdiction to hear a construction, title or cy pres petition
concerning a decedent’s estate under C.G.S. section 45a-98a(a), the court shall send
written notice of the declination to each party and attorney of record.
(b) If a beneficiary under a will or any current or presumptive remainder
beneficiary of a trust established under the will is a charity or charitable interest,
the court shall send written notice of the declination to the Attorney General.
Section 30.26 Withholding of distribution when heir or beneficiary charged
with certain crimes
On motion of the victim advocate, state’s attorney or official having an equivalent
role in another jurisdiction or on motion of a party or court-appointed guardian ad
litem, the court shall direct the executor or administrator to withhold any distribution
to an heir or beneficiary if the court finds that the heir or beneficiary has been
charged with a crime listed under C.G.S. section 45a-447. On final disposition of
the charge, the court shall determine the eligibility of the heir or beneficiary to
receive distributions under C.G.S. section 45a-447.

Rule 31
Estate Tax Matters
Section
31.1
31.2
31.3
31.4
31.5
31.6
31.7
31.8
31.9

Applicability
Requirements for estate tax forms for nontaxable estates; extensions
Valuation of property for nontaxable estates
Amended tax forms for nontaxable estates
Procedure when court unable to determine if estate is nontaxable
Domicile declaration for nontaxable estates
Recording attachments to estate tax forms Tax return included in
permanent official record
Confidentiality of information on filed tax form
Determination of amount of property passing to surviving spouse for
probate fee calculation

Section 31.1 Applicability
Sections 31.2 through 31.6 apply only to nontaxable estates. Sections 31.7 through
31.9 apply both to taxable and nontaxable estates.
Section 31.2 Requirements for estate tax forms for nontaxable estates;
extensions
(a) Except as modified by this rule, a person filing a DRS Form CT-706 NT and
related forms for a nontaxable estate shall comply with the instructions for the form
published by DRS.
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(b) If the court grants an extension of time to file a DRS Form CT-706 NT, the
court shall send the extension to each party and attorney of record.
Section 31.3 Valuation of property for nontaxable estates
(a) Except as provided in subsection (c), a person filing a DRS Form CT-706
NT for a nontaxable estate shall substantiate the fair market value of real property
required to be reported on the form by submitting any one of the following:
(1) a comparative market analysis prepared by a real estate broker or agent;
(2) information from the municipal assessment of the property, adjusted to
reflect 100 percent of the fair market value as of the date of the assessment;
(3) a written appraisal; or
(4) written proof of the actual sales price if the property is sold in an arm’slength transaction that is completed not later than six months after the death of the
decedent.
(b) Except as provided in subsection (c), the court may require a person filing a
DRS Form CT-706 NT to substantiate the fair market value of any personal property
required to be reported on the form by supplying a written appraisal or other reasonable proof of value.
(c) If an Internal Revenue Service Form 706 is required for the decedent, the
person filing a DRS Form CT-706 NT shall report each asset on the DRS Form
CT-706 NT at the value shown on the Internal Revenue Service Form 706.
Section 31.4 Amended tax forms for nontaxable estates
(a) Except as provided in subsection (b), if property reported on a DRS Form
CT-706 NT for a nontaxable estate is sold in an arm’s-length transaction that is
completed not later than six months after the death of the decedent, the person filing
the original form may amend the form to change the reported value of the property
to the amount of the sales price. The form may be amended to change the reported
value of any property that is not sold within the six-month period only if the person
filing the form submits substantiation that the fair market value of the property at
the time of the decedent’s death is different from the amount originally reported.
A change to the reported value for real property shall be substantiated by one of
the methods listed in section 31.3(a). A change to the reported value for personal
property shall be substantiated by a written appraisal or such other reasonable proof
of value as the court directs.
(b) If an Internal Revenue Service Form 706 is required for the decedent, the
person filing the DRS Form CT-706 NT shall amend the DRS Form CT-706 NT
to reflect any amendments, changes or corrections to the Internal Revenue Service
Form 706.
Section 31.5 Procedure when court unable to determine if estate is nontaxable
If the court is unable to determine from review of a DRS Form CT-706 NT and
accompanying materials whether the Connecticut taxable estate is less than or equal
to the amount that is exempt from the Connecticut estate tax under C.G.S. section
12-391, the court shall require the person filing the form to file a DRS Form CT706/709 with DRS and submit a copy of the form to the court.
Section 31.6 Domicile declaration for nontaxable estates
A person filing a DRS Form CT-706 NT claiming that the decedent was not
domiciled in Connecticut shall submit a DRS Form C-3 UGE State of Connecticut
Domicile Declaration. If the court is unable to determine the decedent’s domicile
from the information contained in the domicile declaration, the court may schedule

December 10, 2019

CONNECTICUT LAW JOURNAL

Page 35D

a hearing to permit the person filing the domicile declaration to present evidence
in support of the domicile declaration. The court shall make a written determination
regarding the decedent’s domicile. The clerk shall calculate the probate fee for the
estate in accordance with the court’s determination.
Section 31.7 Recording attachments to estate tax forms Tax return included
in permanent official record
The court shall record each DRS Form CT-706 NT or CT-706/709 together with
each attachment submitted with the form unless the person filing the form specifies
in writing that an attachment need not be recorded. The court may record the
attachment even if the person filing the form indicates that the attachment need not
be recorded if the court finds that the attachment is needed to understand the return.
The court shall include each estate tax return and each attachment to the return
in the permanent official record, except that the court may, on written request of
the filer, exclude an attachment from the record.
Section 31.8 Confidentiality of information on filed tax form
(a) Except as provided in subsections (b) through (d), the court shall not disclose
a DRS Form CT-706 NT or CT-706/709 or other estate tax return information to
any person.
(b) The court may disclose a DRS Form CT-706 NT or CT-706/709 or other
estate tax return information to the probate court administrator or the commissioner
of revenue services.
(c) On request, the court may disclose a DRS Form CT-706 NT or CT-706/709
or other estate tax return information without notice and hearing, if:
(1) the person who filed the form consents, in writing, to disclosure; or
(2) the person seeking disclosure is:
(A) a fiduciary of the estate;
(B) in the case of an intestate estate, an heir of the estate; or
(C) in the case of a testate estate, a residuary beneficiary of the estate.
(d) On motion of a person not listed in subsection (c) and after notice and hearing, the court may disclose a DRS Form CT-706 NT or CT-706/709 or other estate
tax return information under C.G.S. section 12-398(c) if the court finds that the
requesting person has a material interest that will be affected by the information
contained in the return.
Section 31.9 Determination of amount of property passing to surviving spouse
for probate fee calculation
To calculate the probate fee for an estate under C.G.S. section 45a-107, property
shall be treated as passing to the surviving spouse only if it the property passes
directly to the spouse or the property is held in a trust that qualifies for the Connecticut
estate tax marital deduction.

Rule 32
Trusts
Section
32.1
When streamline notice procedure may be used in trust proceeding
32.2
Notice in trust proceeding
32.3
Virtual representation and appointment of guardian ad litem in trust
proceeding
32.4
Trustee to send copy of inventory, financial report or account, affidavit
of closing, and petition to terminate to each party and attorney
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When trustee to submit financial report or account
Required contents of financial report or account of trustee
When final financial report or account of trustee excused
Reimbursement of probate fees to petitioner in trust proceedings
Construction, title and cy pres petition relating to trust

Section 32.1 When streamline notice procedure may be used in trust
proceeding
See rule 8.6.
Section 32.2 Notice in trust proceeding
(a) The court shall send notice of a proceeding concerning a trust to:
(1) the settlor, if living;
(2) each current beneficiary;
(3) each presumptive remainder beneficiary;
(4) the Attorney General, if:
(A) a current beneficiary or presumptive remainder beneficiary is a charity
or charitable interest; or
(B) the trust is a special needs trust established under C.G.S. section 45a151(b) or 45a-655(e);
(5) the trustee;
(6) the trust protector, if any; and
(7) other persons as the court determines.
(b) Notice to contingent remainder beneficiaries is not required unless the court
determines that the interests of the presumptive remainder beneficiaries conflict
with the interests of the contingent remainder beneficiaries.
Section 32.3 Virtual representation and appointment of guardian ad litem
in trust proceeding
(a) A petitioner in a trust proceeding shall inform the court if a trust beneficiary
entitled to notice under section 32.2 is a minor or is incompetent, undetermined or
unborn or if the beneficiary’s name or address is unknown. The petitioner shall
indicate whether an adult beneficiary who is legally capable of acting can virtually
represent the beneficiary under C.G.S. section 45a-487d.
(b) On receipt of information under subsection (a) or on the court’s own motion,
the court shall make a written determination whether a beneficiary or class of
beneficiaries will be virtually represented in the proceeding. If the court determines
that the interests of the beneficiary or class of beneficiaries are not virtually
represented or that the representation might be inadequate, the court shall appoint
a guardian ad litem to represent the interests of the beneficiary or class of
beneficiaries. The court may act under this subsection without notice and hearing.
Section 32.4 Trustee to send copy of inventory, financial report or account,
affidavit of closing, and petition to terminate to each party and attorney
(a) A trustee of a testamentary trust or other trust subject to continuing jurisdiction
of the court shall send a copy of the inventory and each supplemental or substitute
inventory, at the time of filing, to each party and attorney of record and shall certify
to the court that the copy has been sent.
(b) A trustee of a testamentary trust, an inter vivos trust subject to the jurisdiction
of the court under C.G.S. section 45a-175 or another trust subject to continuing
jurisdiction of the court shall send a copy of each financial report or account and
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the affidavit of closing, at the time of filing, to each party and attorney of record
and shall certify to the court that the copy has been sent.
(c) The trustee of a testamentary trust, an inter vivos trust subject to the jurisdiction
of the court under C.G.S. section 45a-175 or another trust subject to continuing
jurisdiction of the court shall send a copy of a petition to terminate the trust under
C.G.S. section 45a-484 or 45a-520, at the time of filing, to each party and attorney
of record and shall certify to the court that the copy has been sent.
(d) If a beneficiary of a trust is a charity or charitable interest, the trustee shall
send a copy of each filing under subsection (a), (b) or (c), at the time of filing, to
the Attorney General and shall certify to the court that the copy has been sent.
Section 32.5 When trustee to submit financial report or account
(a) A trustee of a testamentary trust or other trust subject to continuing Probate
Court jurisdiction shall submit a periodic financial report or account at least once
during each three-year period unless the court or the will or other governing
instrument directs more frequent accounts. The first accounting period shall
commence on the date that the court appoints the trustee.
(b) If the will excuses periodic accounts, the court shall not require the trustee
of a testamentary trust to submit periodic financial reports or accounts. On motion
of a party or on the court’s own motion and after notice and hearing, the court may
require a financial report or account for a specified period if necessary to protect
the interests of a party. After issuing a decision on the financial report or account
under this subsection, the court shall not require additional periodic financial reports
or accounts if the will excuses periodic accounts unless the court determines that
the reports or accounts are necessary to protect the interests of a party.
(c) Except as provided in section 32.7, the trustee of a testamentary trust shall
submit a final financial report or account when the trust terminates or any
beneficiary’s interest in the trust terminates or when the fiduciary seeks to resign
or is removed by the court.
(d) Except as provided in section 32.7, if a trustee dies while administering the
trust, the executor or administrator of the estate of the deceased trustee shall file,
on behalf of the deceased trustee, a final financial report or account for the trust.
Section 32.6 Required contents of financial report or account of trustee
See rules 36 through 38.
Section 32.7 When final financial report or account of trustee excused
(a) The trustee of a testamentary trust may petition the court to excuse the
requirement of a final financial report or account required under section 32.5(c) or
32.5(d) if:
(1) the will waives periodic accounts; and
(2) each current beneficiary and presumptive remainder beneficiary of the
trust has signed a written instrument that waives the final report or account and
acknowledges the amount of the distribution to which the beneficiary is entitled.
(b) A petition under subsection (a) shall include:
(1) the signed waiver under subsection (a)(2);
(2) an itemized list of assets on hand, shown at current fair market value;
(3) an itemized proposed distribution to each beneficiary; and
(4) for the period since the most recent financial report or account approved
by the court or, if none, since the trustee accepted the trusteeship, a summary of:
(A) the method used to determine the compensation of the trustee;
(B) the information that has been provided to the beneficiaries; and
(C) the trustee’s management of the trust.
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(c) The court may excuse the final report or account if the court determines that
it would impose an unreasonable burden to require the report or account and that
each current beneficiary and presumptive remainder beneficiary has knowingly and
voluntarily waived the requirement of a report or account.
Section 32.8 Reimbursement of probate fees to petitioner in trust proceeding
On motion of a party or on the court’s own motion, the court may order the
trustee of a trust to reimburse a party for any probate fees incurred in making a
petition to the court concerning the trust if the court determines that reimbursement
of the fees is equitable. The court may act without notice and hearing. If the court
determines that reimbursement of the fees is equitable, but the court previously
waived the petitioning party’s fees under C.G.S. section 45a-111(c), the trustee shall
remit payment to the probate court administration fund. The reimbursed fees shall
be paid from trust assets as an administration expense.
Section 32.9 Construction, title and cy pres petition relating to trust
(a) If the court declines jurisdiction to hear a construction, title or cy pres petition
concerning a trust under C.G.S. section 45a-98a(a), the court shall send written
notice of the declination to each party and attorney of record.
(b) If a current or presumptive remainder beneficiary of the trust is a charity or
charitable interest, the court shall send written notice of the declination to the Attorney General.

Rule 33
Conservators
Section
33.1
When streamline notice procedure may be used in conservatorship
proceeding
33.2
Petition for voluntary representation to be heard before petition for
involuntary conservatorship
33.3
Appointment of temporary conservator without notice and hearing
33.4
Extension of temporary conservatorship pending decision on
conservatorship petition
33.5
Motion to close conservatorship hearing to public during presentation
of medical evidence
33.6
Criminal background check
33.7
Court to review qualifications of proposed conservator
33.7a
Hearing to review duties of conservator
33.8
Conservator of estate to send copy of inventory, financial report, and
account and affidavit of closing to each party and attorney
33.9
Jointly owned Joint assets and joint liabilities and non-probate assets
33.10 Establishment and funding of trust with conservatorship assets
33.11 Settlement of claims in favor of conservatorship estate
33.11a Petitions to compromise multiple claims associated with same injury
33.12 Sale of real property from conservatorship estate
33.12a Petitions to sell multiple parcels of real property
33.13 Release of funds from restricted account in conservatorship estate
33.14 When conservator to submit financial report or account
33.15 Required contents of financial report or account of conservator of estate
33.16 When conservator of estate to verify restricted account in force
33.17 Periodic or final financial report or account excused when person under
conservatorship is Title 19 recipient
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Sterilization
Reimbursement of probate fees to petitioner in conservatorship of
estate proceeding
Petition to determine title relating to conservatorship
Notice of termination of voluntary conservatorship
Petitions to change residence, sell real property or household contents
or terminate tenancy

Section 33.1 When streamline notice procedure may be used in
conservatorship proceeding
See rule 8.6.
Section 33.2 Petition for voluntary representation to be heard before petition
for involuntary conservatorship
(a) A respondent in an involuntary conservatorship proceeding may file a petition
for voluntary representation under C.G.S. section 45a-646 at any time before the
court decides the involuntary conservatorship petition.
(b) The court shall hear and decide a petition for voluntary representation made
under subsection (a) before acting on a petition for involuntary conservatorship.
The court may conduct the hearing on the petition for voluntary representation at
the same time as a hearing on an involuntary conservatorship petition without giving
notice of another hearing if:
(1) the respondent is present; and
(2) each party entitled to notice under C.G.S. section 45a-646 is present or has
filed a written waiver of notice of the hearing on voluntary representation.
Section 33.3 Appointment of temporary conservator without notice and
hearing
(a) The court may act on a petition to appoint a temporary conservator under
C.G.S. section 45a-654(d) without notice and hearing.
(b) If the court determines that it is necessary to meet with the petitioner before
deciding a petition to appoint a temporary conservator on an ex parte basis, the
court shall make an audio recording of the meeting. The recording shall be available
to the parties. If the court appoints a temporary conservator and the temporary
conservatorship hearing required by C.G.S. section 45a-654(d)(1) is contested, the
judge who met with the petitioner shall be disqualified from conducting the temporary
conservatorship hearing.
Section 33.4 Extension of temporary conservatorship pending decision on
conservatorship petition
On written request of a party, the court may extend the appointment of a temporary
conservator until disposition of a pending involuntary conservatorship petition,
provided that the extension may not exceed 30 days. The court may act on the
request without notice and hearing.
Section 33.5 Motion to close conservatorship hearing to public during
presentation of medical evidence
See rule 16.
Section 33.6 Criminal background check
At any time during a conservatorship proceeding, the court may obtain a criminal
background check of:
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(1) the conservator or proposed conservator;
(2) an individual providing care to the person under conservatorship;
(3) an individual living in the household of the person under conservatorship; or
(4) any other person if necessary to protect the interests of the person under
conservatorship.
Section 33.7 Court to review qualifications of proposed conservator
If a person under conservatorship has not designated or nominated a conservator,
the court shall, before making an appointment, give the parties an opportunity to
present evidence and argument regarding the qualifications of a proposed conservator
or successor conservator. When deciding whether to appoint the proposed
conservator or successor conservator, the court shall consider the factors set forth
in C.G.S. section 45a-650(h) based on evidence in the record of the proceeding.
Section 33.7a Hearing to review duties of conservator
Before appointing a conservator, the court shall require the conservator to attend
a hearing to review the duties of the conservator, provided that the court may excuse
attendance for a conservator with prior experience. The conservator shall execute
a form published by the probate court administrator to acknowledge and agree to
perform the duties.
Section 33.8 Conservator of estate to send copy of inventory, financial report,
and account and affidavit of closing to each party and attorney
A conservator of the estate shall send a copy of the inventory and each
supplemental or substitute inventory and each financial report or account and the
affidavit of closing, at the time of filing, to each party and attorney of record and
shall certify to the court that the copy has been sent.
Section 33.9 Jointly owned Joint assets and joint liabilities and nonprobate assets
(a) If a person under conservatorship holds an asset jointly with another person
or is jointly liable with another person on a debt, or if the person under
conservatorship has a present interest in an asset that would, on his or her death,
pass outside his or her probate estate, the conservator of the estate may petition for
instructions concerning administration of the asset or liability.
(b) The court shall give notice of the hearing on a petition under subsection (a)
to each party and attorney of record and to each person having an interest in an
asset or liability described in subsection (a). When deciding how the conservator
should administer the asset or liability, the court shall consider the following factors:
(1) the provisions of any will, trust instrument or other estate planning document
executed by the person under conservatorship;
(2) the original source of the asset or liability;
(3) the current and anticipated needs of the person under conservatorship and
any individual whom the person is obligated to support;
(4) the availability of other assets to meet the needs of the person under
conservatorship and any individual whom the person is obligated to support;
(5) the impact of the manner of administration of the joint asset or liability on
the eligibility of the person under conservatorship for public assistance; and
(6) other relevant factors.
Section 33.10 Establishment and funding of trust with conservatorship assets
(a) A conservator of the estate may file a petition seeking authority to establish
and fund a trust under C.G.S. section 45a-655(e). Before filing the petition, the
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conservator shall make a diligent effort to obtain a copy of each will, trust instrument
or other estate planning document executed by the person under conservatorship
that may be affected by the establishment and funding of the trust.
(b) The conservator shall accompany the petition with:
(1) the proposed trust instrument;
(2) a written explanation of the benefits of the proposed trust for the person
under conservatorship;
(3) a statement indicating whether the conservator has any beneficial interest
in the proposed trust;
(4) the name and current address of each heir of the person under conservatorship;
(5) a copy of each will, trust instrument or other estate planning document
obtained under subsection (a) together with a statement regarding the location of
the original document;
(6) the name and current address of each beneficiary under any will;
(7) the name and current address of each current and presumptive remainder
beneficiary of a trust that is required to be disclosed under subsection (b)(5); and
(8) the name and current address of each beneficiary under any other estate
planning document that is required to be disclosed under subsection (b)(5).
(c) The court shall give notice of the hearing on the petition to:
(1) each party and attorney of record;
(2) the heirs of the person under conservatorship;
(3) each beneficiary under any will;
(4) each current and presumptive remainder beneficiary under any trust identified under subsection (b)(7);
(5) each beneficiary under any other estate planning document identified under
subsection (b)(8);
(6) the commissioner of administrative services;
(7) the commissioner of social services;
(8) the Attorney General; and
(9) other persons as the court determines.
(d) The conservator shall have the burden of proving the findings required under
C.G.S. section 45a-655(e).
(e) If the court approves the establishment and funding of a trust, the conservator
shall have a continuing duty to report the discovery of any will, trust instrument or
other estate planning document of the person under conservatorship that was not
previously submitted to the court.
Section 33.11 Settlement of claims in favor of conservatorship estate
(a) A conservator of the estate may file a petition seeking authority to settle a
claim in favor of the estate. The conservator shall accompany the petition with a
settlement statement that includes:
(1) the gross amount of the proposed settlement;
(2) an itemized list of the expenses associated with the settlement, including
any proposed attorney’s fee;
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(3) the total amount of liens for medical expenses;
(4) the total amount of liens for public assistance;
(5) the anticipated net proceeds that the estate will receive; and
(6) the terms of a proposed structured settlement, if any.
(b) The conservator shall present evidence that the proposed settlement is in
the best interests of the person under conservatorship. The court may require the
conservator to submit additional information, including, but not limited to:
(1) police reports;
(2) medical reports;
(3) medical expenses; and
(4) health, liability and uninsured motorist insurance coverage.
(c) The court may approve the proposed settlement if the court determines that
the settlement is in the best interests of the person under conservatorship.
(d) The conservator shall file an inventory or supplemental or substitute inventory
showing the proceeds of the settlement not later than 30 days after receipt.
Section 33.11a Petitions to compromise multiple claims associated with
same injury
(a) If a conservator of the estate simultaneously files petitions to compromise
more than one claim associated with the same injury, the court may treat the petitions
as a single petition subject to one filing fee.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
Section 33.12 Sale of real property from conservatorship estate
(a) A conservator of the estate may file a petition seeking authority to sell real
property by private sale. The conservator shall accompany the petition with a copy
of the contract of sale and, if not previously filed, an inventory or supplemental or
substitute inventory that lists the property and includes a copy of the deed.
(b) The conservator shall present evidence regarding the fair market value of the
property. The court may require the conservator to submit a comparative market
analysis, appraisal, municipal assessment or other information about the value of
the property.
(c) Notice of hearing on the petition shall not be required to be made by publication
unless the court determines that notification of the public is necessary to protect
the interests of the estate.
(d) The court may approve the sale of the property if the court determines that
the sale is in the best interests of the person under conservatorship, as required by
C.G.S. section 45a-164 and, if the conservator was appointed in an involuntary
proceeding, that the sale is necessary or the conserved person consents to the sale,
as required by C.G.S. section 45a-656b(a).
(e) If a prospective purchaser other than the buyer identified in the petition
indicates a willingness to pay a price that is higher than the amount specified in
the contract of sale, the court may deny the petition and order a public sale or
take other action as the court determines to be in the best interests of the person
under conservatorship.
(f) If the property is specifically devised under the will of the person under
conservatorship, the conservator shall segregate the sale proceeds from other
estate assets.
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Section 33.12a Petitions to sell multiple parcels of real property
(a) If a conservator of the estate simultaneously files petitions to sell multiple
parcels of real property, the court may treat the petitions as a single petition subject
to one filing fee.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
Section 33.13 Release of funds from restricted account in conservatorship
estate
See section 35.7(f).
Section 33.14 When conservator to submit financial report or account
(a) A conservator of the estate shall submit an annual financial report or account
for the first year following the conservator’s appointment or, with prior court
approval, for the first year following the conservator’s first receipt of funds on
behalf of the estate.
(b) After submitting the first annual financial report or account under subsection
(a), the conservator shall thereafter submit a periodic financial report or account at
least once during each three-year period, unless the court directs more frequent
accounts.
(c) Except as provided in section 33.17, a conservator shall submit a final financial
report or account when the conservatorship is terminated, the person under
conservatorship dies or the conservator seeks to resign or is removed by the court.
(d) If a conservator dies while administering an estate, the executor or
administrator of the estate of the deceased conservator shall file, on behalf of the
deceased conservator, a final financial report or account for the conservatorship
estate. If an executor or administrator has not been appointed for the estate of the
deceased conservator, a successor conservator may file, on behalf of the deceased
conservator, a final financial report or account for the conservatorship estate.
Section 33.15 Required contents of financial report or account of conservator
of estate
See rules 36 through 38.
Section 33.16 When conservator of estate to verify restricted account in force
See section 35.7(e).
Section 33.17 Periodic or final financial report or account excused when
person under conservatorship is Title 19 recipient
(a) A conservator of the estate may petition the court to terminate the
conservatorship of the estate and waive the requirement of a final financial report
or account if the Department of Social Services has determined that the person
under conservatorship is eligible for Medicaid under Title 19 of the Social Security
Act. The conservator’s petition shall include:
(1) a copy of the determination letter from the Department of Social Services
and approved spend-down plan, if any;
(2) the manner in which the conservator satisfied the obligation to pay
conservator fees, attorney’s fees and probate fees when executing the spenddown plan;
(3) the name of the funeral home at which a prepaid funeral has been
arranged; and
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(4) the amount of funds transferred to the person under conservatorship or the
person’s patient account.
(b) The court may excuse the requirement that the conservator submit a final
financial report or account if the court determines that:
(1) no assets remain in the estate other than the amount permitted to be retained
by a Title 19 recipient;
(2) the conservatorship of the estate should be terminated; and
(3) submission of a final financial report or account would serve no useful
purpose.
(c) If the court determines that the conservatorship of the estate should continue
after the person under conservatorship becomes eligible for Title 19, the court may
permit the conservator to file, in lieu of a periodic financial report or account, a
copy of the documentation required by the Department of Social Services to verify
the person’s continued eligibility for Title 19 and the letter from the department
confirming that the person under conservatorship continues to be eligible.
Section 33.18 Sterilization
If a conservator of the person petitions for approval of a sterilization procedure
under C.G.S. section 45a-698, each member of the interdisciplinary team appointed
under C.G.S. section 45a-695 shall file a report indicating whether the person under
conservatorship is able to give informed consent and whether sterilization is in the
best interests of the person.
Section 33.19 Reimbursement of probate fees to petitioner in conservatorship
of estate proceeding
On motion of a party or on the court’s own motion, the court may order a
conservator of the estate to reimburse a party for any probate fees incurred in making
a petition to the court concerning the conservatorship if the court determines that
reimbursement of the fees is equitable. The court may act without notice and hearing.
If the court determines that reimbursement of the fees is equitable, but the court
previously waived the petitioning party’s fees under C.G.S. section 45a-111(c),
the conservator shall remit payment to the probate court administration fund. The
reimbursed fees shall be paid from the estate as an administration expense.
Section 33.20 Petition to determine title relating to conservatorship
If the court declines jurisdiction to hear a petition concerning title to property
relating to a conservatorship of the estate under C.G.S. section 45a-98a(a), the court
shall send written notice of the declination to each party and attorney of record.
Section 33.21 Notice of termination of voluntary conservatorship
On receipt of a notice to terminate a voluntary conservatorship under C.G.S.
section 45a-647, the court shall notify each party and attorney of record that the
notice has been received and the date on which the conservatorship will terminate.
Section 33.22 Petitions to change residence, sell real property or household
contents or terminate tenancy
(a) If a conservator simultaneously files petitions to change the residence of a
person under conservatorship, place the person in a facility for long-term care, sell
the person’s real property or household goods or terminate the person’s tenancy,
the court may treat the petitions as a single petition subject to one filing fee.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
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Rule 34
Guardians of Estates of Minors
Section
34.1
When streamline notice procedure may be used in estate of minor
proceeding
34.2
Hearing to review duties of guardian of estate
34.3
Guardian of estate to send copy of inventory, financial report, and
account and affidavit of closing to each party and attorney
34.4
Restriction on use of estate of minor for support obligations
34.5
Settlement of claims in favor of estate of minor
34.5a
Petitions to compromise multiple claims associated with same injury
34.6
Sale of real property from estate of minor
34.6a
Petitions to sell multiple parcels of real property
34.7
Release of funds from restricted account in estate of minor
34.8
When guardian of estate to submit financial report or account
34.9
Required contents of financial report or account of guardian of estate
34.10 When guardian of estate to verify restricted account in force
34.11 When estate assets fall below statutory threshold for guardianship
34.12 Reimbursement of probate fees to petitioner in estate of minor proceeding
34.13 Petition to determine title relating to estate of minor
34.14 Criminal background check
Section 34.1 When streamline notice procedure may be used in estate of
minor proceeding
See rule 8.6.
Section 34.2 Hearing to review duties of guardian of estate
Before authorizing the guardian of the estate of a minor to take control of the
assets of the estate, the court shall require the guardian to attend a hearing to review
the duties of the guardian. If the guardian has executed a form published by the
probate court administrator to acknowledge and agree to perform the duties of a
guardian, the court may excuse attendance of the guardian at the hearing.
Section 34.3 Guardian of estate to send copy of inventory, financial report,
and account and affidavit of closing to each party and attorney
A guardian of the estate of a minor shall send a copy of the inventory and each
supplemental or substitute inventory and each financial report or account and the
affidavit of closing, at the time of filing, to each party and attorney of record and
shall certify to the court that the copy has been sent.
Section 34.4 Restriction on use of estate of minor for support obligations
(a) A guardian of the estate of a minor shall not use the assets of the estate for
support expenses of the minor without prior court approval.
(b) On petition of the guardian, the court may authorize use of the assets of the
estate for reasonable and necessary support expenses of the minor if the court
determines that:
(1) no person is legally liable for support of the minor; or
(2) the minor has a parent who has a support obligation, but the proposed
expenditure is in the best interests of the minor.

Page 46D

CONNECTICUT LAW JOURNAL

December 10, 2019

Section 34.5 Settlement of claims in favor of estate of minor
(a) If a petitioner simultaneously files petitions seeking appointment as guardian
of the estate of a minor and authority to settle a disputed or doubtful claim in favor
of the estate, the court may treat the petitions as a single petition subject to one
filing fee.
(b) The petitioner shall accompany the petition to settle the claim with a settlement
statement that includes:
(1) the gross amount of the proposed settlement;
(2) an itemized list of the expenses associated with the settlement, including
any proposed attorney’s fee;
(3) the total amount of liens for medical expenses;
(4) the anticipated net proceeds that the estate will receive; and
(5) the terms of a proposed structured settlement, if any.
(c) The petitioner shall present evidence that the proposed settlement is in the
best interests of the minor. The court may require the petitioner to submit additional
information, including, but not limited to:
(1) police reports;
(2) medical reports;
(3) medical expenses; and
(4) health, liability and uninsured motorist insurance coverage.
(d) The court may approve the proposed settlement if the court determines that
the settlement is in the best interests of the minor.
(e) The guardian shall file an inventory or supplemental or substitute inventory
showing the proceeds of the settlement not later than 30 days after receipt.
Section 34.5a Petitions to compromise multiple claims associated with
same injury
(a) If a guardian of the estate of a minor simultaneously files petitions to
compromise more than one claim associated with the same injury, the court may
treat the petitions as a single petition subject to one filing fee.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
Section 34.6 Sale of real property from estate of minor
(a) A guardian of the estate of a minor may file a petition seeking authority to
sell real property by private sale. The guardian shall accompany the petition with
a copy of the contract of sale and, if not previously filed, an inventory or supplemental
or substitute inventory that lists the property and includes a copy of the deed.
(b) The guardian shall present evidence regarding the fair market value of the
property. The court may require the guardian to submit a comparative market
analysis, appraisal, municipal assessment or other information about the value of
the property.
(c) Notice of hearing on the petition shall not be required to be made by publication
unless the court determines that notification of the public is necessary to protect
the interests of the minor.
(d) The court may approve the sale of the property if the court determines that
the sale is in the best interests of the minor.
(e) If a prospective purchaser other than the buyer identified in the petition
indicates a willingness to pay a price that is higher than the amount specified in
the contract of sale, the court may deny the petition and order a public sale or take
other action as the court determines to be in the best interests of the minor.
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Section 34.6a Petitions to sell multiple parcels of real property
(a) If a guardian of the estate of a minor simultaneously files petitions to sell
multiple parcels of real property, the court may treat the petitions as a single petition
subject to one filing fee.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
Section 34.7 Release of funds from restricted account in estate of minor
See section 35.7(f).
Section 34.8 When guardian of estate to submit financial report or account
(a) A guardian of the estate of a minor shall submit an annual financial report
or account for the first year following the guardian’s appointment or, with prior
court approval, for the first year following the guardian’s first receipt of funds on
behalf of the estate.
(b) After submitting the first annual financial report or account under subsection
(a), the guardian shall thereafter submit a periodic financial report or account at least
once during each three-year period, unless the court directs more frequent accounts.
(c) The guardian shall submit a final financial report or account when the minor
reaches age 18 or when the guardian seeks to resign or is removed by the court.
(d) If the guardian dies while administering the estate, the executor or administrator
of the estate of the deceased guardian shall file, on behalf of the deceased guardian,
a final financial report or account for the guardianship estate.
Section 34.9 Required contents of financial report or account of guardian
of estate
See rules 36 through 38.
Section 34.10 When guardian of estate to verify restricted account in force
See section 35.7(e).
Section 34.11 When estate assets fall below statutory threshold for
guardianship
(a) Except as provided in subsection (b), the court shall retain jurisdiction over
the estate of a minor for which a guardian of the estate has been appointed even if
the value of the estate falls below the maximum amount that a parent or guardian
of the person may hold without a guardianship under C.G.S. section 45a-631.
(b) On petition of the guardian, the court may authorize the guardian to transfer
funds from the estate to a custodian under the Connecticut Uniform Transfers to
Minors Act if the court finds that the requirements of C.G.S. section 45a-558c are met.
Section 34.12 Reimbursement of probate fees to petitioner in estate of
minor proceeding
(a) On motion of a party or on the court’s own motion, the court may order a
guardian of the estate of a minor to reimburse a party for any probate fees incurred
in making a petition to the court concerning the guardianship if the court determines
that reimbursement of the fees is equitable. The court may act without notice and
hearing. If the court determines that reimbursement of the fees is equitable, but the
court previously waived the petitioning party’s fees under C.G.S. section 45a-111(c),
the guardian shall remit payment to the probate court administration fund. The
reimbursed fees shall be paid from the estate as an administration expense.

Page 48D

CONNECTICUT LAW JOURNAL

December 10, 2019

(b) If the court determines that expenditures from the estate must be restricted
to maintain the minor’s eligibility for public assistance, the court may deny a motion
under subsection (a).
Section 34.13 Petition to determine title relating to estate of minor
If the court declines jurisdiction to hear a petition concerning title to property
relating to the estate of a minor under C.G.S. section 45a-98a(a), the court shall
send written notice of the declination to each party and attorney of record.
Section 34.14 Criminal background check
At any time during a proceeding relating to guardianship of the estate of a minor,
the court may obtain a criminal background check of a guardian or proposed guardian.

Rule 35
Probate Bonds
Section
35.1
35.2
35.3
35.4
35.5
35.6
35.7
35.8
35.9
35.10
35.11
35.12

When probate bond required
Probate bond to be filed before appointment
Corporate surety required
Form of probate bond
Probate bond to secure performance of all cofiduciaries
Amount of probate bond
Restricted account
Fiduciary to report increase in value of estate
Adjustments to amount of probate bond
Surety on additional probate bond
Release of probate bond
Action on probate bond

Section 35.1 When probate bond required
(a) Except as otherwise provided in this rule, the court shall require a fiduciary
to submit a probate bond whenever required by statute or by the provisions of a
will or other governing instrument.
(b) The court may excuse the requirement of a bond if:
(1) the value of the assets of the estate or the amount of the estate that is not
held in a restricted account is less than the amount under C.G.S. section 45a-139(c);
(2) the fiduciary is a corporate fiduciary;
(3) in a decedent’s estate:
(A) the will or other governing instrument excuses bond; or
(B) each heir or beneficiary of a decedent’s the estate waives the requirement
of a bond;
(4) in a trust, the will or other governing instrument excuses bond;
(5) in a voluntary conservatorship, the petitioner waives the requirement of a
bond; or
(6) in an involuntary conservatorship, the respondent or conserved person
excused bond in a written designation of conservator under C.G.S. section 45a-645.
(c) Notwithstanding subsection (b), on motion of a party or on the court’s own
motion, the court may require a fiduciary to submit a bond if the court determines
that a bond is necessary to protect parties or creditors or to assure the payment of
taxes or administration expenses.
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Section 35.2 Probate bond to be filed before appointment
If the court requires a probate bond from a fiduciary, the court shall not issue a
decree appointing the fiduciary or issue a probate certificate evidencing the appointment until the fiduciary has filed the bond. If necessary to obtain the probate bond,
the court may issue a decree or fiduciary certificate granting the fiduciary limited
interim authority.
Section 35.3 Corporate surety required
(a) A probate bond filed on and after the effective date of this rule shall be
secured by a corporate surety.
(b) An individual signing a bond on behalf of a corporate surety shall provide
written evidence of the individual’s authority to sign on behalf of the surety.
(c) A bond filed before the effective date of this rule that is secured by a personal
surety is deemed to meet the requirements of this rule, provided that a court may
require that a corporate surety be substituted for a personal surety if the court
determines that the personal surety does not provide adequate security for the bond.
(d) A personal surety under subsection (c) who is not a resident of this state shall
file a certificate, acknowledged before an officer authorized to take acknowledgments
of deeds, appointing the judge of probate and the judge’s successors in office to be
the surety’s agent for service of process.
Section 35.4 Form of probate bond
A probate bond shall be on a form published by the probate court administrator
or on a substantially similar form.
Section 35.5 Probate bond to secure performance of all cofiduciaries
If an estate has more than one fiduciary, the cofiduciaries shall submit a single
bond securing the faithful performance of all cofiduciaries.
Section 35.6 Amount of probate bond
(a) Except as otherwise directed by the terms of a will or other governing
instrument or provided by statute or this section, the amount of a probate bond shall
be equal to the value of the assets under the control of the fiduciary and anticipated
additional receipts of income or assets during the applicable accounting period.
(b) The amount of the bond may be less than provided in subsection (a) as follows:
(1) if the fiduciary does not have the power to sell or mortgage real property,
the court may reduce the amount of the bond by the value of the real property;
(2) if the fiduciary deposits assets in a restricted account, the court may reduce
the amount of the bond by the value of the assets that are restricted;
(3) if all heirs or all beneficiaries of a decedent’s estate request bond in a smaller
amount, the court may order bond in an amount equal to the amount requested;
(4) if a fiduciary is an heir or beneficiary of a decedent’s estate, the court may
reduce the amount of the bond by the fiduciary’s share of the estate; or
(5) if the court has approved a structured settlement, the court may order bond
in an amount equal to the funds that are anticipated to come under the fiduciary’s
control during the applicable accounting period.
Section 35.7 Restricted account
(a) The court may authorize a fiduciary to establish a restricted account to hold
the assets of an estate. Except as specified in an order of the court, the fiduciary
shall deposit all assets and income in the restricted account immediately on receipt.
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(b) A restricted account may be established only by execution of an agreement
in the exact form published by the probate court administrator under which the
fiduciary and a financial institution approved by the court agree that no disbursements
may be made except on written approval of the court.
(c) If the court requires the fiduciary to establish a restricted account, the court
shall not issue a decree appointing a fiduciary or issue a probate certificate evidencing
the appointment until the fiduciary has filed the fully executed agreement establishing
the restricted account. If necessary to obtain the restricted account, the court may
issue a decree or fiduciary certificate granting the fiduciary limited interim authority.
(d) Not later than ten days after receipt of any income or assets, the fiduciary
shall submit proof of deposit into the restricted account.
(e) Whenever the fiduciary is required to submit a financial report or account,
the fiduciary shall submit verification that the restricted account remains in force
and the most recent statement for the restricted account. The verification shall
be on a form published by the probate court administrator or on a substantially
similar form.
(f) On request of the fiduciary, the court may authorize disbursement of funds
from the restricted account. The court may act on the request without notice and
hearing. If the court authorizes funds to be disbursed without a hearing, the
disbursement is subject to review in connection with the fiduciary’s financial report
or account covering the period in which the disbursement is made.
Section 35.8 Fiduciary to report increase in value of estate
A fiduciary from whom a probate bond is required shall file a report listing the
receipt of additional assets or income or the recognition of capital gain from the
sale of an asset if the aggregate amount of the additional assets, income and capital
gain exceeds ten percent of the amount of the bond or $50,000, whichever is greater.
The fiduciary shall file the report not later than 30 days after the receipt or sale
occurs. The court may require the fiduciary to increase the amount of the bond in
accordance with section 35.6 or deposit the additional assets, income and capital
gain in a restricted account under section 35.7.
Section 35.9 Adjustments to amount of probate bond
The court may adjust the amount of the probate bond to reflect a change in the
value of the estate in connection with the review of an inventory, substitute or
supplemental inventory, account or financial report, on receipt of a report under
section 35.8 or at any other time.
Section 35.10 Surety on additional probate bond
If the court orders a fiduciary to increase the amount of a probate bond, the
additional amount shall be secured by the same surety as the original bond, except
that the court may permit a different surety for the additional amount if both the
original surety and different surety agree to joint and several liability for the original
and additional amounts.
Section 35.11 Release of probate bond
(a) Except as provided under subsection (b) or under C.G.S. sections 45a-245
and 45a-331(b), the court shall not issue a certificate releasing a probate bond until
the court has approved the fiduciary’s final financial report or account and, if
required, the affidavit of closing.
(b) The court may issue a certificate releasing the bond if the court excuses the
requirement of a final financial report or account under section 32.7 or 33.17.
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Section 35.12 Action on probate bond
The court shall give notice of a hearing on an application a petition to recover
on a probate bond to each party and attorney of record. The court shall send notice
to the surety by certified mail.

Rule 36
Fiduciary Accounting: General Provisions
Section
36.1
36.2
36.3
36.4

Methods of accounting
Financial reports distinguished from accounts
When account is required instead of financial report
Financial reports and accounts to present information in clear manner
and be signed under penalty of false statement
36.5
Fiduciary to send copy of financial report or account and affidavit of
closing to each party and attorney
36.6
When executor or administrator to submit financial report or account
36.7
When trustee to submit financial report or account
36.8
When final financial report or account of trustee excused
36.9
When conservator to submit financial report or account
36.10 Periodic or final financial report or account excused when person under
conservatorship is Title 19 recipient
36.11 When guardian of estate to submit financial report or account
36.11a When guardian of adult with intellectual disability to submit financial
report or account
36.11b When periodic or final financial report or account by guardian of adult
with intellectual disability excused
36.12 Affidavit of closing
36.13 Records to be maintained by fiduciary
36.14 Definition of fiduciary acquisition value
Section 36.1 Methods of accounting
Except as provided in section 36.3, a fiduciary required or permitted to account
to the court for the management of an estate may satisfy the legal requirements of
an account by submitting a financial report meeting the requirements of rule 37. If
an account is required instead of a financial report, the fiduciary shall submit an
account meeting the requirements of rule 38. Nothing in this rule prevents a fiduciary
from submitting an account instead of a financial report.
Section 36.2 Financial reports distinguished from accounts
A financial report is a simplified form of accounting by which a fiduciary provides
summary information about the management of an estate. A financial report differs
from an account in the following ways:
(1) principal and income need not be reported separately;
(2) assets may be reported at current fair market value rather than fiduciary
acquisition value; and
(3) a financial report need not balance in the manner required for an account.
Section 36.3 When account is required instead of financial report
(a) A fiduciary shall submit an account rather than a financial report if the fiduciary
is required to account separately for principal and income under section 38.1.
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(b) On motion of a party or on the court’s own motion made before approval of
a financial report, the court may require the fiduciary to submit an account instead
of a financial report if the court determines that an account is necessary to review
the fiduciary’s management of the estate.
Section 36.4 Financial reports and accounts to present information in clear
manner and be signed under penalty of false statement
(a) A fiduciary submitting either a financial report or an account to the court
shall present all required information in a concise, clear and understandable manner
and in sufficient detail so that the court and the parties can review the fiduciary’s
management of the estate.
(b) A fiduciary shall sign a financial report or account under penalty of false
statement.
(c) A fiduciary may submit a financial report or account on a form published by
the probate court administrator or in any format that satisfies the requirements of
rules 36 through 38.
Section 36.5 Fiduciary to send copy of financial report or account and
affidavit of closing to each party and attorney
(a) A fiduciary submitting a financial report, account or affidavit of closing shall
send a copy, at the time of filing, to each party and attorney of record and shall
certify to the court that the copy has been sent.
(b) If a beneficiary is a charity or charitable interest, the fiduciary shall send a
copy of each financial report, account or affidavit of closing, at the time of filing,
to the Attorney General and shall certify to the court that the copy has been sent.
Section 36.6 When executor or administrator to submit financial report
or account
See section 30.19.
Section 36.7 When trustee to submit financial report or account
See section 32.5.
Section 36.8 When final financial report or account of trustee excused
See section 32.7.
Section 36.9 When conservator to submit financial report or account
See section 33.14.
Section 36.10 Periodic or final financial report or account excused when
person under conservatorship is Title 19 recipient
See section 33.17.
Section 36.11 When guardian of estate to submit financial report or account
See section 34.8.
Section 36.11a When guardian of adult with intellectual disability to submit
financial report or account
See section 43.6.
Section 36.11b When periodic or final financial report or account by guardian
of adult with intellectual disability excused
See section 43.6.
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Section 36.12 Affidavit of closing
(a) If the court directs the fiduciary to file an affidavit of closing, the fiduciary
shall file the affidavit in accordance with this section not later than 30 days after
completing distribution of all assets on hand.
(b) The affidavit of closing shall itemize each transaction since the end of the
accounting period of the fiduciary’s final financial report or account and shall include:
(1) the reserve shown on the final financial report or account;
(2) income or assets received; and
(3) amounts disbursed from the reserve and additional income and assets.
(c) The affidavit shall include a statement that assets in the fiduciary’s control
have been distributed in accordance with the final financial report or account and
that the estate is fully settled.
(d) Except for amounts shown as reserve on the financial report or account or
additional income or assets received after the end of the accounting period, the
affidavit shall not modify any item that would alter a beneficial interest previously
adjudicated in the allowance of a financial report or account.
(e) The affidavit shall be signed under penalty of false statement.
(f) The court may accept the affidavit without notice and hearing.
Section 36.13 Records to be maintained by fiduciary
(a) A fiduciary shall maintain complete records of the fiduciary’s management
of the estate including, but not limited to, the paper copy or electronic equivalent of:
(1) each accounting, report, journal or ledger used in managing the estate and
each electronic equivalent thereof, including all data recorded with accounting
software;
(2) each statement and passbook for each bank account, including savings,
checking, money market, certificates of deposit and other types of accounts;
(3) each canceled check or check image for each bank account, if provided by
the bank;
(4) each statement for each investment account;
(5) a receipt for each deposit made into each bank or investment account and
supporting information relating to the deposit;
(6) supporting information relating to each disbursement made from each bank
or investment account, including original supporting vendor invoices and receipts;
(7) each statement for each credit card account;
(8) each statement for each store card account;
(9) supporting information relating to each charge made on each credit card,
store card or debit card, including supporting vendor invoices and charge slips
or receipts;
(10) supporting information relating to each distribution made from the estate
or trust to any heir, beneficiary, conserved person or minor, as applicable;
(11) with respect to a conservatorship of the estate, supporting information
relating to each gift or other transfer for less than full consideration made from the
estate to a party other than the conserved person, provided, however, that a
conservator may make gifts and transfers only with prior court approval under
C.G.S. section 45a-655(e);
(12) detailed payroll information for each employee engaged or paid by the
estate for each pay period, including time reporting records, original payroll registers,
journals, and reports and copies of all Internal Revenue Service Forms 941, 942,
W-3 and W-2 and other payroll tax returns;

Page 54D

CONNECTICUT LAW JOURNAL

December 10, 2019

(13) details of each contracted service provider engaged or paid by the estate
for each calendar year, including original invoices from contractors and copies of
all Internal Revenue Service Forms 1096 and 1099 and other tax forms;
(14) a detailed journal describing the fiduciary’s services and compensation
paid to the fiduciary;
(15) with respect to a decedent’s estate or trust, a copy of each state and federal
fiduciary income tax return filed by or on behalf of the estate or trust;
(16) with respect to a conservatorship of the estate or guardianship of the estate
of a minor, a copy of each state and federal personal income tax return filed by or
on behalf of the person under conservatorship or minor, including each form and
information received for each tax year used in the completion of each return;
(17) with respect to a conservatorship of the estate, a copy of each state and
federal gift tax return filed by or on behalf of the person under conservatorship; and
(18) any other record not specified in this section documenting the fiduciary’s
actions in the management of the trust or estate.
(b) The fiduciary shall not destroy any estate financial records until the court
approves the fiduciary’s final financial report or account, the conclusion of any
appeal on the report or account, or the termination of any other applicable record
retention requirement, whichever is later.
Sec. 36.14 Definition of fiduciary acquisition value
(a) The fiduciary acquisition value of an asset is:
(1) for a decedent’s estate, the fair market value of the asset on the date of death;
(2) for a trust, the fair market value of the asset on the date of death of the
testator or settlor or on any other basis for value that the court directs after considering
the nature of the trust and the manner in which it was funded; and
(3) for a conservatorship, guardianship or any other estate not specified in
this section, the fair market value of the asset on the date of appointment of the
first fiduciary.
(b) The fiduciary acquisition value of an asset that a fiduciary purchases during
the course of administration is the sum of the purchase price of the asset and
expenses directly related to the purchase.
(c) The fiduciary acquisition value of an asset shall not be changed based on
unrealized gain or loss owing to fluctuations in market value.
(d) The fiduciary acquisition value of an asset shall be adjusted to reflect
transactions in which:
(1) additional investments, such as capital improvements to real property, are
made in an asset; and
(2) some of the original investment is returned to the fiduciary, such as the
sale of a partial interest in an asset or the receipt of principal payments on a
promissory note.

Rule 40
Children’s Matters:
General Provisions
Section
40.1
40.2
40.3
40.4
40.5
40.6

When streamline notice procedure may be used in children’s matter
Appointment of attorney and guardian ad litem for minor
Immediate temporary custody of a minor
Order for immediate temporary custody without notice and hearing
Appointment of temporary custodian on consent
Removal and appointment of guardian on consent
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40.6a
40.7
40.8
40.9

Notice of hearing on competing removal petition
Reinstatement as guardian
Temporary guardianship
Public notice in termination proceeding when name or location of
parent unknown
40.10 Pre-adoption hearing
40.11 Appointment of out-of-state child-placing agency as statutory parent to
give child in adoption
40.12 Adoption by same sex married couple
40.13 Notice in adult adoption proceeding
40.14 In-court review for possible modification of order
40.15 Criminal background check
40.16 Transfer of contested removal or termination petition to Superior Court
40.17 Appointment of commissioner of children and families as temporary
custodian or guardian
40.18 Single petition for special immigrant juvenile findings and related
children’s matter
40.19 Single petition to terminate parental rights and approve adoption
40.19a Single petition for children of same parents
40.20 Court to advise respondent parent of rights in proceeding to terminate
parental rights or appoint permanent guardian
40.21 Duties of family specialist
40.22 Files and reports of family specialist
Section 40.1 When streamline notice procedure may be used in children’s
matter
See rule 8.6.
Section 40.2 Appointment of attorney and guardian ad litem for minor
(a) The court may appoint an attorney for a minor under C.G.S. section 45a-620.
(b) If the court determines that the minor is unable to express his or her wishes
to the attorney, the court may appoint the attorney to serve as both attorney and
guardian ad litem.
(c) If the court determines that the minor’s wishes, if followed, could lead to
substantial physical, financial or other harm to the minor, the court may appoint an
individual as attorney for the minor and another individual as guardian ad litem for
the minor.
Section 40.3 Immediate temporary custody of a minor
(a) A petitioner seeking to remove a parent or other guardian under C.G.S. section
45a-613 or 45a-614 or to terminate parental rights under C.G.S. section 45a-715(a)
may petition for immediate temporary custody of the minor. A parent may file a
petition under this section.
(b) In subsections (c), (d) and (e), the phrase ‘‘in the custody of the parent or
other guardian,’’ when used in C.G.S. section 45a-607(b), refers to the current
physical care of the minor at the time a petition for immediate temporary custody
is filed, not the legal rights of the parent or guardian regarding the custody or
guardianship of the minor.
(c) Except as provided in subsection (e) or C.G.S. section 45a-607(b)(2), the
court may not grant a petition for immediate temporary custody of the minor on an
ex parte basis if the minor is in the custody of the a parent or other guardian.
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(d) If the minor is not in the custody of a parent or other guardian, the court may
grant a petition for immediate temporary custody of the minor on an ex parte basis
as provided in C.G.S. sections 45a-607(b)(1) through 45a-607(b)(3).
(e) If the minor is in the custody of a parent or guardian who is the petitioner,
the court may grant a petition for immediate temporary custody of the minor on an
ex parte basis as provided in C.G.S. sections 45a-607(b)(1) through 45a-607(b)(3).
Section 40.4 Order for immediate temporary custody without notice and
hearing
(a) The court may act on a petition for immediate temporary custody under C.G.S.
section 45a-607(b) without notice and hearing.
(b) If the court determines that it is necessary to meet with the petitioner before
deciding a petition for immediate temporary custody on an ex parte basis, the court
shall make an audio recording of the meeting. The recording shall be available to
the parties. If the court grants immediate temporary custody and the temporary
custody hearing required by C.G.S. section 45a-607(b)(3) is contested, the judge
who met with the petitioner shall be disqualified from conducting the temporary
custody hearing.
(c) In a proceeding under this section, the court may, in addition to the criminal
background check required under section 40.15, obtain a search of the registry of
protection orders to determine whether there have been any orders protecting or
restraining any of the following individuals:
(1) a proposed temporary custodian;
(2) an individual living in the household of the proposed temporary custodian; or
(3) any other person if necessary to protect the interests of the minor.
Section 40.5 Appointment of temporary custodian on consent
(a) If a parent or guardian of a minor consents to the grant of temporary custody
in connection with a petition that names a proposed temporary custodian, the court
shall not appoint another individual as custodian unless:
(1) the parent or guardian consents to the appointment of the other individual;
(2) the original petition alleges grounds for temporary custody other than
consent of the parent or guardian, and the court makes the findings required under
C.G.S. section 45a-607(d);
(3) a person authorized under C.G.S. section 45a-614 files a petition for
immediate temporary custody, and the court makes the findings required under
C.G.S. section 45a-607(b); or
(4) a person authorized under C.G.S. section 45a-614 files a new or amended
petition alleging grounds for temporary custody, and the court, after notice and
hearing in accordance with C.G.S. section 45a-607(c), makes the findings required
under C.G.S. section 45a-607(d).
(b) If the court grants immediate temporary custody under subsection (a)(3), the
court shall give notice and conduct a temporary custody hearing in accordance with
C.G.S. section 45a-607(b)(3).
Section 40.6 Removal and appointment of guardian on consent
If a parent or guardian consents to removal as guardian in connection with a
petition that names a proposed guardian, the court shall not appoint another individual
as guardian unless:
(1) the parent or guardian consents to the appointment of the other individual
as guardian;
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(2) the original petition alleges grounds for removal other than consent of the
parent or guardian, and the court makes the findings required under C.G.S. section
45a-610; or
(3) a person authorized under C.G.S. section 45a-614 files a new or amended
petition alleging grounds for removal, and the court, after notice and hearing in
accordance with C.G.S. section 45a-609, makes the findings required under C.G.S.
section 45a-610.
Section 40.6a Notice of hearing on competing removal petition
If the court has previously given notice of hearing on a petition to remove a
parent or other guardian, the court shall give notice of hearing on any subsequent
competing removal petition by regular mail to each party and attorney of record
and each other person listed in C.G.S. section 45a-609(b). Delivery of the notice of
the competing removal petition by personal service on the respondent is not required.
Section 40.7 Reinstatement as guardian
Except as provided under C.G.S. section 45a-611, a parent or guardian who was
removed as guardian of a minor may file a petition seeking reinstatement as guardian.
The petitioner shall have the burden of proving that the factors that resulted in
removal have been resolved satisfactorily. If the court finds that the parent or former
guardian has met the burden of proof, the court shall determine whether reinstatement
of the parent or former guardian is in the minor’s best interests. The evidentiary
standard for the findings in this section and C.G.S. section 45a-611 is preponderance
of the evidence.
Section 40.8 Temporary guardianship
(a) A parent or guardian may petition to appoint a temporary guardian for a minor
without another parent or guardian joining as copetitioner. The court shall give
notice to each party, including a nonpetitioning parent or guardian, and each attorney
of record.
(b) If the appointing parent or guardian terminates a temporary guardianship in
accordance with C.G.S. section 45a-622, the court shall notify each party and
attorney of record that the guardianship is terminated. The court is not required to
give notice if the temporary guardianship expires on the date specified in the order
establishing the guardianship.
Section 40.9 Public notice in termination proceeding when name or location
of parent unknown
(a) A petitioner seeking to terminate the parental rights of a parent shall make
diligent effort to determine the name and current address of the parent. If the
petitioner cannot determine the name or address, the petition shall include a statement
signed under penalty of false statement indicating:
(1) that the petitioner cannot determine the name or address of the parent;
(2) the last known address, if any, of the parent;
(3) the search efforts that the petitioner has made; and
(4) other relevant information that might assist in determining the name or
address of the parent.
(b) If the name or address of a parent is unknown, the court shall publish notice
of the hearing on the petition to terminate parental rights in a newspaper having
general circulation where the parent was last known to reside or, if no such address
is known, in the probate district in which the petition was filed. The notice shall
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include the full name of any known parent, the first name and first initial of the
last name of the minor and the minor’s date and place of birth.
Section 40.10 Pre-adoption hearing
The court may conduct a pre-adoption hearing to address any issues associated
with the proposed adoption. The notice of hearing shall indicate that the adoption
will not be finalized at the pre-adoption hearing.
Section 40.11 Appointment of out-of-state child-placing agency as statutory
parent to give child in adoption
An out-of-state child-placing agency may petition to be appointed as statutory
parent of a minor whom the agency has placed for adoption in this state under the
Interstate Compact on the Placement of Children. The court may appoint the agency
as statutory parent if the court finds that:
(1) the minor is free for adoption;
(2) no statutory parent has been appointed for the minor in this state; and
(3) the agency is licensed or approved by the Department of Children and
Families.
Sec. 40.12 Adoption by same sex married couple
(a) Even if both spouses of a same sex married couple are considered parents of
a minor under the law of this state, a spouse may petition under C.G.S. section 45a724(a)(2) for a stepparent adoption of the minor by the other spouse or under C.G.S.
section 45a-724(a)(3) for a co-parent adoption of the minor by the other spouse.
(b) In a proceeding under subsection (a), the court may waive notice to the
commissioner of children and families and shall waive, unless cause is shown, all
requirements for an investigation and report by the Department of Children and
Families or by a child-placing agency.
Section 40.13 Notice in adult adoption proceeding
In a proceeding to approve an adult adoption, the court shall give notice to each
party and attorney of record. The court may give notice to other persons interested
in the welfare of the parties, including relatives and friends of the proposed adoptive
parent and adopted person.
Section 40.14 In-court review for possible modification of order
On motion of a party or on the court’s own motion, the court may conduct an
in-court review to consider possible modification of an order of the court regarding
custody, guardianship or visitation. The notice of hearing for the in-court review
shall specify the order that is the subject of review.
Section 40.15 Criminal background check
(a) Unless an immediate appointment is necessary to ensure the safety of a
minor, the court shall obtain a criminal background check of a proposed temporary
custodian, guardian of the person, temporary guardian or coguardian of the person
before issuing a decree appointing the fiduciary.
(b) If the requirement of a criminal background check is waived at the time of
appointment under subsection (a), the court shall obtain a criminal background
check as soon as reasonably possible after issuing the decree making the appointment.
(c) At any time during a proceeding concerning a minor, the court may obtain a
criminal background check of:
(1) an individual providing care to the minor;
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(2) an individual living in the household in which the minor resides or will
reside; or
(3) any other person if necessary to protect the interests of the minor.
Section 40.16 Transfer of contested removal or termination petition to
Superior Court
(a) A party may file a motion in the Probate Court to transfer a contested petition
to remove a parent or other guardian or terminate parental rights to the Superior
Court for Juvenile Matters. Unless the Probate Court grants an extension of time
to file, the party shall file the motion at least three days before the first hearing on
the petition for removal or termination.
(b) The party moving for transfer under subsection (a) shall send a copy of the
motion to each party and attorney of record and shall certify to the court that the
copy has been sent.
(c) If the motion to transfer is filed by a party other than the party who petitioned
for removal or termination, the court shall, without notice and hearing, grant the
transfer not later than five days after receipt of the motion.
(d) If the motion to transfer is filed by the party who petitioned for removal or
termination, the court shall hear and decide the motion before conducting the hearing
on removal or termination.
(e) On the court’s own motion and without notice and hearing, the court may
transfer a petition for removal or termination to the Superior Court.
Section 40.17 Appointment of commissioner of children and families as
temporary custodian or guardian
If the court appoints the commissioner of children and families as temporary
custodian or guardian of the person of a minor, the court shall make written findings
to indicate whether the commissioner made reasonable efforts to maintain the minor
in the home and whether continuation in the home is contrary to the best interests
of the minor.
Section 40.18 Single petition for special immigrant juvenile findings and
related children’s matter
(a) If a petitioner simultaneously files a petition for special immigrant juvenile
findings with any one of the following petitions, the court may treat the petitions
as a single petition subject to one filing fee:
(1) removal of a guardian;
(2) appointment of a guardian or coguardian;
(3) termination of parental rights; or
(4) approval of an adoption.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
Section 40.19 Single petition to terminate parental rights and approve
adoption
(a) If a petitioner simultaneously files a petition to terminate parental rights and
a petition to approve an adoption of the child under C.G.S. section 45a-724(b), the
court may treat the petitions as a single petition subject to one filing fee.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
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Section 40.19a Single petition for children of same parents
(a) If a petitioner simultaneously files petitions seeking the same relief for two
or more minors having the same parents in any of the following types of matters,
the court may treat the petitions as a single petition subject to one filing fee:
(1) temporary custody;
(2) removal of a guardian;
(3) appointment of a guardian or coguardian;
(4) appointment of a temporary guardian;
(5) appointment of a permanent guardian;
(6) reinstatement of a parent or guardian;
(7) termination of parental rights;
(8) appointment of a statutory parent;
(9) approval of an adoption;
(10) emancipation; or
(11) paternity.
(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
Section 40.20 Court to advise parent of rights in proceeding to terminate
parental rights or appoint permanent guardian
(a) In a proceeding to terminate parental rights or appoint a permanent guardian
of a minor, the court shall canvass a respondent parent in accordance with
subsection (b):
(1) on the first occasion, if any, that the parent attends a hearing; and
(2) at the beginning of the hearing on the merits, if the parent is present.
(b) In conducting a canvass under this section, the court shall advise the parent:
(1) of the nature of the proceeding and the legal effect of a decree terminating
parental rights or appointing a permanent guardian;
(2) of the parent’s right to:
(A) defend against the allegations in the petition;
(B) confront and cross-examine witnesses;
(C) object to the admission of exhibits;
(D) present evidence opposing the allegations;
(E) be represented by an attorney;
(F) testify on the parent’s own behalf;
(3) that, if the parent does not testify, the court may conclude that the testimony
would not have been helpful to the parent’s case; and
(4) that, if the parent does not testify, present witnesses on the parent’s behalf,
object to exhibits or cross-examine witnesses, the court will decide the matter based
on the other evidence presented at the hearing.
Section 40.21 Duties of family specialist
The court may assign a family specialist to perform any of the following duties:
(1) conduct conferences with the parties and their attorneys, representatives of
the Department of Children and Families and social service providers;
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(2) facilitate development of the family’s plan for the care of the minor;
(3) facilitate development of a visitation plan;
(4) coordinate with the Department of Children and Families to facilitate a
thorough review of the matter;
(5) assess whether the family’s plan for the care of the minor is in the minor’s
best interests;
(6) assist the family in engaging community services;
(7) testify at hearings; and
(8) conduct follow-up regarding orders of the court.
Section 40.22 Files and reports of family specialist
(a) A family specialist shall maintain all notes, correspondence, reports and other
materials gathered or created in the scope of the family specialist’s duties in a file
separate from the court file. Except as provided in subsection (c), the court shall
not review materials in the file unless admitted into evidence.
(b) Except as provided in C.G.S. section 45a-754, all materials in the family
specialist’s file in a proceeding for removal of parent as guardian, termination of
parental rights, appointment of statutory parent, adoption, temporary guardianship
or emancipation of a minor are confidential and not open to public inspection and
shall not be disclosed to any person.
(c) Before any scheduled hearing on a matter, the family specialist shall file with
the court a copy of each report prepared by the family specialist.

Rule 41
Children’s Matters:
Regional Children’s Probate Courts
[Repealed effective January 1, 2020]
Section
41.1
Transfer of children’s matter to Regional Children’s Probate Court
[Repealed]
41.2
Duties of probate court officer [Repealed]
41.3
Files and reports of probate court officer [Repealed]
Section 41.1 Transfer of children’s matter to Regional Children’s Probate
Court
Section 41.1 is repealed effective January 1, 2020. (Transferred to section 18.5)
Section 41.2 Duties of probate court officer
Section 41.2 is repealed effective January 1, 2020. (Transferred to section 40.21)
Section 41.3 Files and reports of probate court officer
Section 41.3 is repealed effective January 1, 2020. (Transferred to section 40.22)

Rule 42
Children’s Matters:
Overlapping Jurisdiction in
Probate Court and Superior Court for Juvenile Matters
Section
42.1
Prior pending matter in Superior Court for Juvenile Matters
42.2
Petition in Superior Court when prior matter Prior pending matter in
Probate Court
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Petition in Superior Court when When Probate Court grants custody or
guardianship to commissioner of children and families
Emergency action by the commissioner of children and families when
prior matter pending matter in Probate Court
Safety and service agreement

Section 42.1 Prior pending matter in Superior Court for Juvenile Matters
If a matter concerning a minor is pending in the Superior Court for Juvenile
Matters before a petition is filed in a Probate Court concerning the same minor, the
Probate Court shall dismiss the petition.
Section 42.2 Petition in Superior Court when prior matter Prior pending
matter in Probate Court
(a) If a matter concerning a minor is pending in a Probate Court before the filing
of a petition in the Superior Court for Juvenile Matters concerning the same minor,
the commissioner of children and families and any party having knowledge of the
pending matters shall immediately notify the Superior Court and the Probate Court
give written notice to each court that the matter is matters are pending in both courts.
(b) On notification that the Superior Court has a pending matter concerning a
child minor for whom there was a prior pending matter in a Probate Court, the
judges of the Superior Court and Probate Court two courts shall communicate to
determine which court should proceed, and which court should dismiss the matter
and whether the dismissal should be without prejudice. The courts may allow the
parties to participate in the communication.
(c) The Superior Court and the Probate Court courts shall make arrange for an
audio recording or arrange for a court reporter to make a stenographic record of a
communication made under subsection (b). The parties shall be promptly informed
of the communication and granted access to the audio recording or transcript may,
on payment of applicable charges, obtain a copy of the audio recording or transcript
of the communication.
(d) The courts may communicate on scheduling, calendars, court records and
other administrative issues without making a record and without informing the
parties of the communication.
Section 42.3 Petition in Superior Court when When Probate Court grants
custody or guardianship to commissioner of children and families
If a Probate Court appoints the commissioner of children and families as temporary
custodian or guardian of the person of a minor, the commissioner shall immediately
file a petition under C.G.S. section 46b-129 in the Superior Court for Juvenile
Matters and notify the Probate Court of the filing. The Superior Court shall assume
jurisdiction. The Probate Court shall defer further action and dismiss the matter on
issuance of a Superior Court order regarding custody of the minor.
Section 42.4 Emergency action by the commissioner of children and families
when prior matter pending matter in Probate Court
(a) If the commissioner of children and families determines that exigent
circumstances necessitate a 96-hour hold or a motion for an order of temporary
custody in the Superior Court for Juvenile Matters for a minor for whom a matter
is pending in a Probate Court, the commissioner shall immediately notify the Probate
Court of the commissioner’s action and report to the Probate Court the outcome of
the temporary custody hearing in the Superior Court under C.G.S. section 46b-129.
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(b) If the Superior Court grants the motion for an order of temporary custody
under subsection (a), the Probate Court shall dismiss the matter.
Section 42.5 Safety and service agreement
(a) If the Probate Court becomes aware that a family member has entered into a
safety and service agreement with the commissioner of children and families for a
minor for whom the court has a pending matter, the court shall contact a social
worker or supervisor in the Department of Children and Families to determine
whether the commissioner intends to file a petition regarding the minor in the
Superior Court for Juvenile Matters.
(b) If the commissioner indicates that the commissioner does not plan to file a
petition regarding the minor in the Superior Court, the Probate Court shall proceed
to hear and decide the matter.
(c) If the commissioner indicates that the commissioner plans to file a petition
in the Superior Court, the commissioner shall file the petition not later than eight
days after informing the Probate Court of the intended action and notify the Probate
Court of the filing. The Probate Court may hear and decide a pending petition for
temporary custody before receipt of notification that the petition has been filed in
the Superior Court. On receipt of notification that the petition has been filed in the
Superior Court, the Probate Court shall defer further action and dismiss the matter
on issuance of a Superior Court order regarding custody of the minor.
(d) If the commissioner fails to file a petition within eight days of informing the
Probate Court of the intention to file, the Probate Court shall proceed to hear and
decide the matter.

Rule 42A
Children’s Matters:
Overlapping Jurisdiction in
Probate Court and Superior Court-Family Division
Section
42A.1
42A.2
42A.3
42A.4
42A.5

Duty to notify courts
Guardianship or termination of parental rights matter in Probate Court
Visitation matter in Probate Court
When Probate Court may defer action
Communication between Probate Court and Superior Court-Family
Division

Section 42A.1 Duty to notify courts
Upon becoming aware of existing orders or pending matters concerning the same
minor in both the Probate Court and the Superior Court-Family Division, a party
shall immediately notify, in writing, each court in which a matter is pending.
Section 42A.2 Guardianship or termination of parental rights matter in
Probate Court
Except as provided in section 42A.4, the Probate Court may hear and decide any
of the petitions set forth below concerning a minor notwithstanding an existing
order or pending matter in the Superior Court-Family Division concerning the
same minor:
(1) removal of a guardian;
(2) appointment of a guardian, coguardian or permanent guardian; or
(3) termination of parental rights.
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Section 42A.3 Visitation matter in Probate Court
(a) Except as provided in subsections (b) and (c) and in section 42A.4, the Probate
Court may hear and decide a petition under C.G.S. section 45a-612 for visitation
of a minor notwithstanding an existing order or pending matter in the Superior
Court-Family Division concerning the same minor.
(b) The Probate Court shall dismiss a person’s petition for visitation if a pending
visitation matter in the Superior Court:
(1) concerns an existing Superior Court order for visitation by the same person;
(2) was commenced under C.G.S. section 46b-59; or
(3) was commenced by a person who lacks standing to seek visitation in the
Probate Court.
(c) The Probate Court shall not issue an order concerning visitation that conflicts
with a Superior Court order for visitation by the same person.
Section 42A.4 When Probate Court may defer action
The Probate Court may defer action on a petition for removal of a guardian,
appointment of a guardian, co-guardian or permanent guardian, or termination of
parental rights concerning a minor if the Probate Court determines that:
(1) a pending petition in the Superior Court-Family Division concerning the
same minor seeks relief not available in the Probate Court;
(2) pending petitions in the Probate Court and the Superior Court seek
conflicting relief concerning the same minor;
(3) the Superior Court has relevant information or evidence at its disposal not
readily available to the Probate Court; or
(4) the petition in the Probate Court is frivolous or was filed for the purpose
of forum shopping or delaying another proceeding.
Section 42A.5 Communication between Probate Court and Superior CourtFamily Division
(a) On notification of existing orders or pending matters concerning a minor in
both the Probate Court and the Superior Court-Family Division, the judges of the
two courts may communicate to determine how each court will proceed. Except as
provided in subsection (b), the courts shall arrange for an audio recording or
stenographic record. Subject to the law governing confidentiality of the matter in
the Probate Courts, the courts may allow the parties to participate in the
communication and, on payment of applicable charges, to obtain a copy of the audio
recording or transcript of the communication.
(b) The courts may communicate on scheduling, calendars, court records and
other administrative issues without making a record and without informing the
parties of the communication.

Rule 43
Guardians of Adults with Intellectual Disability
Section
43.1
Criminal background check
43.2
Sterilization
43.3
When streamline notice procedure may be used in guardianship of adult
with intellectual disability proceeding
43.4
Guardian with authority to manage finances to send copy of inventory,
financial report, account and affidavit of closing to each party and
attorney
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Release of funds from restricted account in guardianship with authority
to manage finances
When guardian to submit financial report or account
Required contents of financial report or account of guardian with
authority to manage finances
When guardian with authority to manage finances to verify restricted
account in force

Section 43.1 Criminal background check
At any time during a proceeding concerning the guardianship of an adult with
intellectual disability, the court may obtain a criminal background check of:
(1) the guardian or proposed guardian;
(2) an individual providing care to the protected person;
(3) an individual living in the household of the protected person; or
(4) any other person if necessary to protect the interests of the protected person.
Section 43.2 Sterilization
If a guardian of an adult with intellectual disability petitions for approval of a
sterilization procedure under C.G.S. section 45a-698, each member of the
interdisciplinary team appointed under C.G.S. section 45a-695 shall file a report
indicating whether the protected person is able to give informed consent and whether
sterilization is in the best interests of the person.
Section 43.3 When streamline notice procedure may be used in guardianship
of adult with intellectual disability proceeding
See rule 8.6.
Section 43.4 Guardian with authority to manage finances to send copy of
inventory, financial report, account and affidavit of closing to each party
and attorney
A guardian with authority to manage the finances of an adult with intellectual
disability shall send a copy of the inventory and each supplemental or substitute
inventory, each financial report or account and the affidavit of closing, at the time
of filing, to each party and attorney of record and shall certify to the court that the
copy has been sent.
Section 43.5 Release of funds from restricted account in guardianship with
authority to manage finances
See section 35.7(f).
Section 43.6 When guardian to submit financial report or account
(a) A guardian with authority to manage the finances of an adult with intellectual
disability shall submit an annual financial report or account for the first year following
the date on which the guardian is given the authority.
(b) After submitting the first annual financial report or account under subsection
(a), the guardian shall thereafter submit a periodic financial report or account at least
once during each three-year period, unless the court directs more frequent accounts.
(c) A guardian shall submit a final financial report or account when the
guardianship or the authority to manage finances is terminated, the protected person
dies or the guardian seeks to resign or is removed by the court.
(d) If a guardian dies while managing a protected person’s finances, the executor
or administrator of the estate of the deceased guardian shall file, on behalf of the
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deceased guardian, a final financial report or account. If an executor or administrator
has not been appointed for the estate of the deceased guardian, a successor guardian
may file, on behalf of the deceased guardian, a final financial report or account.
(e) The court may excuse any financial report or account required by this section.
Section 43.7 Required contents of financial report or account of guardian
with authority to manage finances
See rules 36 through 38.
Section 43.8 When guardian with authority to manage finances to verify
restricted account in force
See section 35.7(e).

Rule 44
Commitment for Treatment of Psychiatric Disability
Section
44.1
44.2
44.3
44.4
44.5
44.6
44.7
44.8

Confidentiality of psychiatric commitment proceeding
Audio recording of psychiatric commitment proceeding
Notice and procedures in probable cause hearing
Notice of hearing on psychiatric commitment
Warrant for examination of individual 16 years or older at general
hospital
Warrant for examination of child at general hospital
Warrant for court to examine individual 16 years or older
Voluntary admission of person under conservatorship

Section 44.1 Confidentiality of psychiatric commitment proceeding
The court shall exclude a person who is not a party or an attorney for a party
from attending or participating in any hearing relating to commitment for treatment
of psychiatric disability under C.G.S. sections 17a-75 through 17a-83 or sections
17a-495 through 17a-528, except that:
(1) a parent of a respondent who is under the age of 16 may participate in the
hearing; and
(2) the court may:
(A) on request of the respondent, permit a person to participate in the hearing;
(B) after considering any objection of the respondent, permit a relative or
friend who is interested in the welfare of the respondent to participate in the hearing; and
(C) permit a witness to attend any part of the hearing.
Section 44.2 Audio recording of psychiatric commitment proceeding
The court shall make an audio recording of each hearing relating to commitment
for treatment of psychiatric disability under C.G.S. sections 17a-75 through 17a-83
or sections 17a-495 through 17a-528.
Section 44.3 Notice and procedures in probable cause hearing
(a) The court shall give notice of a probable cause hearing under C.G.S. section
17a-78(d), 17a-502(d) or 17a-506(e) to the facility in which the respondent is confined. The notice may be given by telephone, electronic communication or other
reasonable means.
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(b) If the respondent wishes to attend the probable cause hearing, the facility at
which the respondent is confined shall arrange for the respondent’s presence at the
hearing.
(c) The facility shall have the burden of proving that there is probable cause to
continue the confinement. The facility shall present medical evidence at the hearing
concerning the condition of the respondent at the time of the admission and at the
time of the hearing, the effects of medication, if any, and the advisability of continuing treatment.
Section 44.4 Notice of hearing on psychiatric commitment
(a) The court shall give notice of a hearing on the commitment of an individual
16 years of age or older under C.G.S. section 17a-498 to the respondent by personal
service. The court shall give notice of the hearing to the facility in which the
respondent is confined by certified mail, except that the court may give notice to
the facility by regular mail if the facility is the petitioner. The court shall give notice
of the hearing and to other persons as the court directs under section 44.1 by regular
mail or other reasonable means. The court shall give notice of a review hearing
under C.G.S. section 17a-498(g) or 17a-510 to the respondent and the facility in
which the respondent is confined by certified mail and to other persons as the court
directs under section 44.1 by regular mail or other reasonable means.
(b) The court shall give notice of a hearing on the commitment of a child under
the age of 16 under C.G.S. section 17a-77 to the respondent child and to the parents
or guardians of the respondent child by personal service. The court shall give notice
of the hearing to the facility in which the respondent is confined by certified mail,
except that the court may give notice to the facility by regular mail if the facility
is the petitioner. The court shall give notice of the hearing and to other persons as
the court directs under section 44.1 by regular mail or other reasonable means. The
court shall give notice of a review hearing under C.G.S. section 17a-80 to the
respondent child, the parents or guardians of the respondent child and the facility
in which the respondent child is confined by certified mail and to other persons as
the court directs under section 44.1 by regular mail or other reasonable means.
Section 44.5 Warrant for examination of individual 16 years or older at
general hospital
(a) If an individual 16 years of age or older in a commitment proceeding under
C.G.S. section 17a-498 refuses to be examined by the court-appointed physicians,
a party may petition the court to issue a warrant for a police officer to apprehend
and transport the respondent to a general hospital for examination. The court may
issue the warrant without notice and hearing.
(b) If, after examination, the respondent is hospitalized under an emergency
certificate under C.G.S. section 17a-502(a), the court shall dismiss the
commitment petition.
(c) If, after examination, the respondent is released, the examining physicians
shall send their reports to the court, and the court shall hear and decide the commitment petition.
Section 44.6 Warrant for examination of child at general hospital
(a) If a child under the age of 16 in a commitment proceeding under C.G.S.
section 17a-77 refuses to be examined by the court-appointed physicians, a party
may petition the court to issue a warrant for a police officer to apprehend and
transport the respondent child to a general hospital for examination. The court may
issue the warrant without notice and hearing.
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(b) If, after examination, the respondent child is hospitalized under an emergency
or diagnostic certificate under C.G.S. section 17a-78(a), the court shall dismiss the
commitment petition.
(c) If, after examination, the respondent child is released, the examining physicians
shall send their reports to the court, and the court shall hear and decide the
commitment petition.
Section 44.7 Warrant for court to examine individual 16 years or older
(a) On petition of a person alleging that an individual 16 years of age or older
has a psychiatric disability and is dangerous to himself or herself or others or gravely
disabled, the court may issue a warrant under C.G.S. section 17a-503(b) for a police
officer to apprehend and bring the respondent before the court to determine whether
the respondent should be brought to a general hospital for examination. The court
may issue the warrant without notice and hearing.
(b) The court may conduct the hearing under this section at any location suitable
to facilitate participation of the respondent.
(c) If the court orders that the respondent be taken to a general hospital for
examination, the examining physicians shall determine whether to confine the
respondent under an emergency certificate in accordance with C.G.S. section
17a-502(a).
Section 44.8 Voluntary admission of person under conservatorship
On receipt of the report of a psychiatrist under C.G.S. section 17a-506(c), the
court shall determine whether a person under conservatorship gave informed consent
to voluntary admission to a hospital for psychiatric disabilities. The court may issue
its decision without notice and hearing. The court shall send a copy of the decree to
the facility and to each party and attorney of record in the conservatorship proceeding.

Rule 45
Proceedings for Medication and
Treatment of Psychiatric Disability
Section
45.1
Confidentiality of proceeding for shock therapy or medication to treat
psychiatric disability
45.2
Audio recording of proceeding for shock therapy or medication to treat
psychiatric disability
45.3
Where to file petition for medication to treat psychiatric disability
45.4
Notice of hearing on petition for medication to treat psychiatric disability
45.5
Petition for shock therapy
Section 45.1 Confidentiality of proceeding for shock therapy or medication
to treat psychiatric disability
The court shall exclude a person who is not a party or attorney for a party from
attending or participating in a hearing on a petition for medication for treatment of
a psychiatric disability under C.G.S. section 17a-543(e), 17a-543(f), 17a-543(g) or
17a-543a or a hearing on a petition for shock therapy under C.G.S. section 17a543(c), except that the court may:
(1) on request of the patient, permit a person to participate in the hearing;
(2) after considering any objection of the patient, permit a relative or friend
who is interested in the welfare of the patient to participate in the hearing; and
(3) permit a witness to attend any part of the hearing.
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Section 45.2 Audio recording of proceeding for shock therapy or medication
to treat psychiatric disability
The court shall make an audio recording of each hearing on a petition for medication for treatment of a psychiatric disability under C.G.S. sections 17a-543(e),
17a-543(f), 17a-543(g) and 17a-543a and each hearing on a petition for shock therapy under C.G.S. section 17a-543(c).
Section 45.3 Where to file petition for medication to treat psychiatric
disability
(a) A petition under C.G.S. section 17a-543(e) alleging that a patient in a facility
is incapable of giving informed consent to medication for treatment of a psychiatric
disability and seeking appointment of a conservator for the patient shall be filed in
a court having jurisdiction of an involuntary conservatorship petition for the patient
under C.G.S. section 45a-648(a).
(b) A petition under C.G.S. section 17a-543(e) alleging that a patient in a facility
is incapable of giving informed consent to medication for treatment of a psychiatric
disability and requesting that a previously appointed conservator be authorized to
consent to medication shall be filed in the court:
(1) having jurisdiction over the conservator; or
(2) for the probate district in which the facility is located.
(c) A petition under C.G.S. section 17a-543(f) alleging that a patient in a facility
is capable of giving informed consent to medication for treatment of a psychiatric
disability but refuses to consent shall be filed in the court for the probate district
in which the facility is located.
(d) A patient seeking a hearing under C.G.S. section 17a-543(g) concerning
medication for treatment of a psychiatric disability shall file the petition in the court
for the probate district in which the facility is located.
Section 45.4 Notice of hearing on petition for medication to treat
psychiatric disability
The court shall give notice of hearing on a petition for medication for treatment
of a psychiatric disability under C.G.S. section 17a-543(e), 17a-543(f) or 17a-543(g)
to the patient and the facility in which the patient is being treated by certified mail
and to other persons as the court directs under section 45.1 by regular mail or other
reasonable means, except that, the court may give notice to the facility by regular mail
if the facility is the petitioner. if If the petition seeks appointment of a conservator,
the court shall give notice in accordance with C.G.S. section 45a-649.
Section 45.5 Petition for shock therapy
(a) A petition for shock therapy under C.G.S. section 17a-543(c) shall be filed
in the court for the probate district in which the patient is hospitalized.
(b) The court shall give notice of hearing on the petition to the patient by personal
service. The court shall give notice of the hearing to the petitioner and to other persons
as the court directs under section 45.1 by regular mail or other reasonable means.

Rule 47
Change of Name
Section
47.1
Change of name of adult
47.2
Change of name of minor
47.3
Single petition for change of name for family
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Criminal background and sex offender and deadly weapon offender
registry checks; notification to Department of Emergency Services and
Public Protection

Section 47.1 Change of name of adult
(a) An individual 18 years of age or older seeking to change his or her name
shall file a petition in the court for the probate district in which the individual resides.
(b) The petition shall be accompanied by:
(1) an affidavit on a form published by the probate court administrator;
(2) a certified copy of the petitioner’s long-form birth certificate, unless the
court accepts other evidence of the birth name of the petitioner; and
(3) other information if required by the court.
(c) The court shall send notice of the hearing on the petition to the petitioner and
the petitioner’s spouse, except that the court may excuse notice to the spouse if
notice to the spouse might jeopardize the safety of the petitioner.
(d) Unless otherwise directed by the court, the petitioner shall appear in court
and present two forms of identification, including at least one form of photographic
identification. The judge or clerk shall administer an oath or affirmation to the
petitioner and each other person who will testify.
Section 47.2 Change of name of minor
(a) A petition to change the name of a minor may be initiated only by a next
friend as petitioner. A parent or guardian of the minor or other person permitted
by the court may act as next friend.
(b) The petitioner shall file the petition in the court for the probate district in
which the minor resides.
(c) The petition shall be accompanied by:
(1) an affidavit on a form published by the probate court administrator;
(2) a certified copy of the minor’s long-form birth certificate, unless the court
accepts other evidence of the birth name of the minor; and
(3) other information if required by the court.
(d) The court shall send notice of the hearing on the petition to the:
(1) petitioner;
(2) parents of the minor, if not the petitioner;
(3) guardian of the minor, if not the petitioner; and
(4) minor, if 12 years of age or older.
(e) The petitioner shall appear in court. The judge or clerk shall administer an
oath or affirmation to the petitioner and each other person who will testify.
Section 47.3 Single petition for change of name for family
(a) If petitions for change of name of spouses, parents or minor children of the
same family living at the same residence are filed simultaneously, the court may
treat the petitions as a single petition subject to one filing fee. The court shall issue
a separate decree for each member of the family.
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(b) The court may charge a separate filing fee for a petition under subsection (a)
if the court determines that it is necessary to hear the petitions separately.
Section 47.4 Criminal background and sex offender and deadly weapon
offender registry checks; notification to Department of Emergency Services
and Public Protection
(a) If the court has reason to believe that an individual seeking to change his or
her name has a pending charge, conviction or other criminal record, the court shall
obtain a criminal background check of the individual. The court may obtain a
criminal background check of any individual seeking a change of name.
(b) If an individual 18 years of age or older seeks to change his or her name, the
court shall search the registries of sexual offenders and of offenders convicted of
crimes with a deadly weapon. If the individual is a registered sex offender or registered offender convicted of a crime with a deadly weapon, the court shall proceed
in accordance with C.G.S. section 45a-99.
(c) If the court grants a change of name to a registered sex offender, a registered
offender convicted of a crime with a deadly weapon, or any other individual whom
the court knows to have a criminal record, the court shall send a copy of the decree
to the Department of Emergency Services and Public Protection and the police
departyment for the town where the offense occurred.

Rule 60
Conferences before the Court
Section
60.1
Status conference
60.2
Hearing management conference
Section 60.1 Status conference
(a) On request of a party or on the court’s own motion, the court may order a
status conference to facilitate the progress of a matter that is not contested.
(b) At the conclusion of a status conference, the court may issue an order to:
(1) establish a deadline for completion of a task;
(2) provide guidance to a fiduciary;
(3) memorialize an agreement of the parties; or
(4) address any other topic that facilitates the progress of the matter.
(c) Except as permitted under section 69.1, the court shall not decide any issue
of fact or law.
Section 60.2 Hearing management conference
(a) On request of a party or on the court’s own motion, the court may, at any
time, order a hearing management conference to address any of the following:
(1) identification of factual and legal issues;
(2) whether the court will authorize discovery under section 61.1;
(3) access to medical records;
(4) deadlines for depositions and other discovery, disclosures and motions;
(5) referral for mediation under rule 21 or other alternative dispute resolution;
(6) referral to a probate magistrate or attorney probate referee under rule 14;
(7) distribution of filings to parties and attorneys of record;
(8) disclosure of fact witnesses, including experts;
(9) disclosure of expert witnesses;
(10) issuance of subpoenas to compel testimony;
(10)(11) briefs;
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(11)(12) stipulation of facts;
(12)(13) exchange and marking of exhibits;
(13)(14) admissibility of sworn statements or depositions;
(14)(15) appointment of a stenographer to make a record of the hearing under
C.G.S. sections 51-72 and 51-73;
(15)(16) anticipated duration of testimony and argument;
(16)(17) hearing schedule; and
(17)(18) any other topic related to management of the hearing.
(b) At the conclusion of a hearing management conference, the court may issue
an order concerning any of the topics under subsection (a).
(c) On request of a party or on the court’s own motion, the court may modify
an order issued under this section.

Rule 61
Discovery
Section
61.1
When permission of court is required
61.2
When interrogatories, request for production and request for admission
permitted
61.3
Taking deposition
61.4
Interrogatories
61.5
Request for production, inspection and examination
61.6
Request for admission
61.7
Answer to discovery request
61.8
Continuing duty to disclose
61.9
Objection to discovery request
61.10 Order for compliance
61.11 Summons to testify
61.12 Order to obtain medical records
Section 61.1 When permission of court is required
(a) Except as provided in subsection (b), a party shall obtain permission from
the court before seeking discovery of information from another party by the following methods:
(1) interrogatories under section 61.4;
(2) request for production, inspection and examination under section 61.5; and
(3) request for admission under section 61.6.
(b) Without obtaining permission of the court, a party may take the testimony of
any person by deposition and may request the person to produce documents and
tangible things at the deposition in accordance with section 61.3.
Section 61.2 When interrogatories, request for production and request for
admission permitted
(a) A party may request permission to conduct discovery using a method under
61.1(a) by submitting a summary describing the information sought. Unless otherwise directed by the court, the requesting party shall not file individual discovery
documents. The court may hear a request for discovery at a hearing management
conference.
(b) The court may grant a request for discovery under subsection (a), in whole
or in part, if it finds that the requested discovery appears reasonably calculated to
lead to admissible evidence and would not be unduly burdensome or expensive.
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Section 61.3 Taking deposition
(a) A party may take the testimony of any person by deposition in accordance
with C.G.S. sections 52-148a through 52-159.
(b) A party may compel another party to testify at a deposition by giving notice
of the deposition in accordance with C.G.S. section 52-148b. The notice may include
a request for the other party to produce documents and tangible things at the deposition.
(c) An attorney for a party may compel any person to testify at a deposition by
issuing a subpoena under C.G.S. section 52-148e. The subpoena may include a
request for the person to produce documents and tangible things at the deposition.
(d) On motion of a self-represented party, the court may compel any person to
testify at a deposition by issuing a subpoena. The cost of serving the subpoena shall
be paid by the party requesting it.
(e) A party or attorney for the party shall send notice of a deposition to each
party and attorney of record.
(f) A person whose deposition is sought under subsection (b), (c) or (d) may
move to quash or modify the notice or subpoena.
(g) C.G.S. section 52-148e and section 13-30 of the Connecticut Practice Book
shall govern the conduct of a deposition under this rule and the procedure for
resolution of a dispute related to the deposition.
(h) A party or attorney for the party may use a deposition in a proceeding in the
manner provided under section 13-31 of the Connecticut Practice Book.
Section 61.4 Interrogatories
(a) With permission of the court under section 61.2 and within the scope of the
court’s order, a party may issue written interrogatories to another party.
(b) Unless otherwise permitted by the court, a party may not issue more than 25
interrogatories, including each discrete subpart. The court may hear a request to
issue additional interrogatories at a case hearing management conference.
(c) Answers to interrogatories may be used in a proceeding to the extent permitted
by the rules of evidence.
Section 61.5 Request for production, inspection and examination
With permission of the court under section 61.2 and within the scope of the
court’s order, a party may make a written request to another party to:
(1) inspect, copy, photograph or otherwise reproduce documents, including,
but not limited to, writings, drawings, graphs, charts, electronic communications
and photographs;
(2) inspect and copy or test a tangible thing in the possession, custody or
control of the party to whom the request is made; and
(3) permit entry on property for the purpose of inspecting, measuring, surveying,
photographing or testing the property.
Section 61.6 Request for admission
(a) With permission of the court under section 61.2 and within the scope of the
court’s order, a party may issue to another party a written request for the admission
of the truth of a matter. The request shall relate to a statement of fact, opinion or
the application of law to fact. If the request relates to a document, the requesting
party shall provide a copy of the document unless it is otherwise available to the
other party.
(b) Except as provided in subsections (c) and (d), an admission under this section
conclusively establishes the matter admitted.
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(c) On motion of a party who made an admission, the court may permit the
admitting party to withdraw or amend the admission if:
(1) the withdrawal or amendment will facilitate the presentation of the merits
of the matter; and
(2) the party who requested the admission fails to establish that the withdrawal
or amendment will cause prejudice.
(d) An admission of a party under this section does not waive the right of the
party to object to the admission on the grounds of competency or relevancy.
(e) An admission of a party under this section may be used only in the
pending proceeding.
Section 61.7 Answer to discovery request
(a) Unless otherwise directed by the court, a person responding to a discovery
request shall not file the response with the court.
(b) The party to whom a request for discovery under section 61.1(a) is made
shall respond in writing and under oath. The party shall respond not later than 30
days after issuance of the request unless:
(1) on motion by the party, the court directs a shorter or longer time; or
(2) the party files an objection in accordance with section 61.9.
(c) If a party files an objection under section 61.9, the party shall respond to the
part of the request to which an objection is not made.
Section 61.8 Continuing duty to disclose
Until a matter is concluded, a party to whom a discovery request is made under
this rule shall have a continuing duty to disclose:
(1) new or additional information within the scope of the request; and
(2) that information previously disclosed is not true or is no longer true.
Section 61.9 Objection to discovery request
(a) A party who objects to a request for discovery under section 61.1(a) shall file
a written objection setting forth the grounds for the objection and the proposed
remedy and describing the efforts made to resolve the differences between the parties
concerning the discovery request.
(b) The party shall file the objection not later than 30 days after issuance of the
discovery request.
(c) The party shall send a copy of the objection to each party and attorney of
record and certify to the court that the copy has been sent.
(d) The court may issue an order under subsection (e) if it finds that the
requested discovery:
(1) seeks information that is privileged or otherwise protected by law from
discovery;
(2) does not appear to be reasonably calculated to lead to admissible evidence;
(3) would be unduly burdensome or expensive; or
(4) will cause annoyance, embarrassment or oppression.
(e) If the court finds one or more of the grounds under subsection (d), the court
may order such relief as justice requires, including that the requested discovery be:
(1) limited or denied;
(2) conducted on specified terms and conditions; or
(3) conducted by an alternative method.
(f) If the court overrules the objection to the discovery request, the party shall
respond to the request not later than 20 days after the court’s ruling is mailed. On
request of a party, the court may extend the response period.

December 10, 2019

CONNECTICUT LAW JOURNAL

Page 75D

Section 61.10 Order for compliance
(a) If a person fails to comply with a request for discovery, the requesting party
may file a motion seeking an order for compliance. The motion shall set forth the
discovery request that is the subject of the motion and the reason why the response,
if any, fails to comply.
(b) If the court finds that the person has failed to comply with the request for
discovery and that the discovery is permitted under sections 61.3 through 61.6, the
court may:
(1) award the discovering party the expenses of the motion under C.G.S. section
45a-109 and a reasonable attorney’s fee;
(2) order that the subject matter of the discovery request is established for the
purposes of the proceeding;
(3) prohibit a party who failed to comply from introducing designated matters
in evidence; and
(4) make any other order that justice requires.
(c) Unless a timely written objection has been filed under section 61.9, the court
may not excuse a failure to comply with a discovery request on the ground that the
court would have granted relief under section 61.9(e).
Section 61.11 Summons to testify
(a) An attorney for a party may issue a subpoena under C.G.S. section 52-143
to summon a person to testify before the court.
(b) On motion of a self-represented party, the court may issue a subpoena under
C.G.S. sections 45a-129 and 52-143 to summon a person to testify before the court.
The cost of serving the subpoena shall be paid by the party requesting it.
Section 61.12 Order to obtain medical records
See C.G.S. section 45a-98b.

Rule 64
Exhibits
Section
64.1
64.2
64.3
64.4

Exhibits to be marked
Retention of exhibits Permanent official record
Exhibits in matter appealed to Superior Court
Disposition of exhibits

Section 64.1 Exhibits to be marked
The court shall mark each exhibit not marked in advance of a hearing. The
marking shall identify the exhibit and the party offering it. The court shall keep a
list of exhibits marked for identification or admitted into evidence. The list shall
be part of the record.
Section 64.2 Retention of exhibits
Except as provided in section 64.3, the court shall retain each exhibit that is
offered or admitted into evidence until the decision is issued and the conclusion of
any appeal.
Section 64.2 Permanent official record
(a) The court shall include the list of exhibits under section 64.1 in the permanent
official record.
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(b) The court is not required to include an exhibit in the permanent official record
unless the court determines that the exhibit is necessary to provide a complete record
of the matter.
Section 64.3 Exhibits in matter appealed to Superior Court
(a) If an appeal will be heard de novo, the Probate Court, on request, shall return
each exhibit to the attorney or self-represented party who offered it.
(b) If an appeal will be heard on the record, the Probate Court shall transmit each
exhibit to the Superior Court in accordance with C.G.S. section 45a-186a.
Sec. 64.4 Disposition of exhibits
Except as required under sections 64.2 and section 64.3 or otherwise directed by
the court, the court shall, on request, return each exhibit to the attorney or selfrepresented party who offered it. If no request is received within four months after
the decision is issued and the conclusion of any appeal date on which the court
sends the decree, the court may destroy an exhibit without notice.

Rule 72
News Media Coverage
Section
72.1
72.2
72.3
72.4
72.5
72.6
72.7

News media coverage permitted
News media coverage not permitted
Conference to establish conditions of news media coverage
Objection to news media coverage
Recording and photographic equipment
Pooling arrangement for news media
Public comment by attorney

Section 72.1 News media coverage permitted
Except as provided in sections 72.2 through 72.4, the court shall permit news
media coverage.
Section 72.2 News media coverage not permitted
(a) Except as provided in subsection (b), news media coverage is not permitted
in the following types of matters:
(1) involuntary placement of a person with intellectual disability;
(2) commitment for treatment of psychiatric disability;
(3) administration of shock therapy;
(4) medication for treatment of psychiatric disability;
(5) appointment of a special limited conservator;
(6) commitment for treatment of drug and alcohol dependency;
(7) commitment for treatment of tuberculosis;
(8) appointment of a guardian of an adult with intellectual disability;
(9) sterilization;
(10) removal of parent as guardian;
(11) temporary guardianship;
(12) termination of parental rights;
(13) appointment of a statutory parent;
(14) adoption;
(15) emancipation of a minor;
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(16) a hearing or conference or part of a hearing or conference that is closed
under rule 16;
(17) a request under C.G.S. section 45a-100 for relief from federal firearms
disability;
(18) a mediation session; and
(19) any other hearing or conference that is confidential under statute.
(b) The court may allow news media coverage of a hearing or conference in a
type of matter listed in subsection (a) if all parties consent.
(c) News media shall not operate any type of recording or photographic equipment
in the court during a recess.
(d) News media coverage of any communication between an attorney and the
attorney’s client is prohibited.
(e) News media coverage is prohibited in areas immediately adjacent to the
courtroom during a hearing or conference or during a recess.
Section 72.3 Conference to establish conditions of news media coverage
On request of a party or member of the news media or on the court’s own motion,
the court may conduct a conference concerning news media coverage of a hearing.
At the conclusion of the conference, the court may issue an order establishing the
conditions of news media coverage. The court shall not limit or prohibit news media
coverage unless the requirements of section 72.4 have been met.
Section 72.4 Objection to news media coverage
(a) A party who seeks to limit or prohibit news media coverage of a hearing shall
file a written objection alleging the reasons for the objection. The court may initiate
a proceeding to limit or prohibit news media coverage on its own motion.
(b) The court shall give notice of the hearing to each party and attorney of record
and to each person whose rights are at issue, including a member of the news media
that has indicated interest in covering the hearing.
(c) Any person whom the court determines has an interest in the proceeding may
present evidence and argument as to whether news media coverage should be limited
or prohibited.
(d) The court may limit or prohibit news media coverage if it finds that:
(1) there is a compelling reason for the limitation or prohibition, in that news
media coverage would undermine the legal rights of a party or compromise
significant safety or privacy interests of a person;
(2) there are no reasonable alternatives to limitation or prohibition; and
(3) the limitation or prohibition is no broader than necessary to protect the
rights or interests at issue.
(e) When deciding whether to limit or prohibit news media coverage, the court
shall give great weight to an objection that seeks to protect the identity of a:
(1) crime victim;
(2) police informant;
(3) undercover agent;
(4) relocated witness; or
(5) minor.
(f) If the court issues an order limiting or prohibiting news media coverage, the
court shall specify:
(1) the compelling reason on which the order is based;
(2) the alternatives to limitation or prohibition that the court considered and
the reasons why the alternatives were unavailable or inadequate;
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(3) the basis for the determination that the order is no broader than necessary
to protect the rights or interests at issue; and
(4) the scope and duration of the order.
Section 72.5 Recording and photographic equipment
News media shall not use recording and photographic equipment that produces
distracting sound or light. No equipment shall be placed in, or removed from, a
courtroom during a hearing or conference. Equipment shall be operated in a manner
that is not disruptive to the hearing or conference.
Section 72.6 Pooling arrangement for news media
The court may require a pooling arrangement for news media coverage in the
manner provided in Connecticut Practice Book section 1-11B.
Section 72.7 Public comment by attorney
Rule 3.6 of the Rules of Professional Conduct shall govern public comment by
an attorney about a pending or impending matter.

