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204–205, 802 A.2d 74 (2002). ‘‘[I]t is not the province
of appellate courts to decide moot questions, disconnected from the granting of actual relief or from the
determination of which no practical relief can follow.’’
(Internal quotation marks omitted.) Statewide Grievance Committee v. Burton, 282 Conn. 1, 14, 917 A.2d
966 (2007). In short, ‘‘where the question presented is
purely academic, we must refuse to entertain the
appeal.’’ (Internal quotation marks omitted.) Id.
The only questions presented by this appeal are
whether the Appellate Court improperly declined to
consider the merits of the plaintiff’s claim that the trial
court had utilized the wrong standard in deciding her
motion to substitute and, if so, whether the trial court
in fact did use an improper standard. If we were to
decide both of these questions in the plaintiff’s favor,
the proper remedy would be to remand the case for
a new hearing on the plaintiff’s motion to substitute,
utilizing the proper standard.7 The plaintiff, however,
7
The mandate of an appellate tribunal establishes the scope of a trial
court’s authority to proceed with a case upon remand. State v. Tabone, 301
Conn. 708, 713, 23 A.3d 689 (2011). In the plaintiff’s view, this court’s remand
order ought to be crafted broadly enough to permit her to abandon the
substitution motion and attempt anew to prosecute this action in her own
name, now that she has persuaded the bankruptcy trustee not to pursue it.
It is axiomatic that, when a reviewing court sets aside a judgment on appeal,
the ‘‘effect [of the judgment] is destroyed and the parties are in the same
condition as before it was rendered.’’ (Internal quotation marks omitted.)
Hurley v. Heart Physicians, P.C., 298 Conn. 371, 383, 3 A.3d 892 (2010);
see also 5 Am. Jur. 2d 538, Appellate Review § 803 (2007) (‘‘[a] complete
reversal generally annuls the judgment below, and the case is put in the
same posture in which it was before the judgment was entered’’ [footnote
omitted]). The plaintiff, however, is asking to be put in a better position
than she was in before the court rendered judgment, namely, a position in
which she has the benefit of a ruling from the bankruptcy court that she
did not obtain until approximately eight months after the case already had
concluded. For the plaintiff to pursue this action in her own name, it was
necessary for her to secure the trustee’s abandonment of the claim either
(1) prior to bringing the action, (2) while the action remained pending or
(3) within four months of the trial court’s judgment dismissing the action.
See General Statutes § 52-212a. We disagree that pursuit of an academic
issue on appeal can provide an alternative path to opening a judgment
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has informed this court that she does not intend to
pursue that motion, because the underlying action no
longer belongs to the bankruptcy trustee, the party
whom she previously had sought to substitute. Consequently, a disposition on the merits of the case would
not result in any practical relief for the plaintiff. Stated
otherwise, the questions of the proper standard on a
motion to substitute, and whether the Appellate Court
properly refused to decide that issue, are purely academic. In short, the appeal has been rendered moot.
The appeal is dismissed.
In this opinion the other justices concurred.
MICHAEL SKAKEL v. COMMISSIONER
OF CORRECTION*
(SC 19251)
Palmer, Zarella, Eveleigh, McDonald, Espinosa,
Robinson and Vertefeuille, Js.**
Syllabus
The petitioner sought a writ of habeas corpus, claiming that his criminal
trial counsel had provided such inadequate representation that he was
denied his constitutional right to have the effective assistance of counsel
for his defense. The habeas court agreed with some of the petitioner’s
ineffective assistance claims and rendered judgment granting the petition. Thereafter, on the granting of certification, the respondent, the
Commissioner of Correction, appealed, and the petitioner cross
appealed. The petitioner, who was fifteen years old at the time of the
crime, had been convicted of murder in connection with the death of
the victim, who had been bludgeoned with a golf club and found dead
on the grounds of her family home in Greenwich in 1975. The habeas
when the time limitation of § 52-212a, or the exceptions to that statute’s
application; see Weiss v. Weiss, 297 Conn. 446, 455, 998 A.2d 766 (2010);
cannot be satisfied.
* A motion for reconsideration en banc was granted on May 4, 2018. This
opinion has been superseded by Skakel v. Commissioner of Correction, 329
Conn. 1,
A.3d
(2018), on the issue for which reconsideration en
banc was granted.
** This appeal originally was argued before a panel of this court consisting
of Justices Palmer, Zarella, McDonald, Espinosa, Robinson and Vertefeuille.
Thereafter, Justice Eveleigh was added to the panel. Justice Eveleigh read
the briefs and appendices, and listened to a recording of oral argument
prior to participating in this decision.

June 5, 2018

CONNECTICUT LAW JOURNAL

325 Conn. 426

MAY, 2017

Page xii

429

while at the facility would not have meaningfully assisted the petitioner’s
defense at trial given that there already was sufficient evidence before
the jury about the coercive methods used at the facility, and the more
important evidence against the petitioner was the testimony that he had
privately confessed to other residents.
e. Trial counsel’s performance was not objectively unreasonable insofar
as he failed to challenge a certain juror from serving on the jury at the
petitioner’s criminal trial; counsel questioned the juror about potential
grounds for bias, the juror’s candid responses indicated a thoughtful
understanding of the role of a juror and the importance of impartially
considering all the evidence presented in court before returning a verdict, and there was no evidence that counsel’s decision caused the
defense any prejudice.
f. Trial counsel’s closing argument was not constitutionally deficient,
as his argument amply covered the critical evidence supporting the
petitioner’s defense and addressed the key arguments raise by the state;
furthermore, although certain comments of counsel, while legally objectionable, demonstrated strong advocacy on his part and reflected mistakes that a reasonable attorney might make, they did not constitute
deficient performance.
g. The petitioner failed to show that he was prejudiced as a result of trial
counsel’s failure to suppress certain audio recordings of the petitioner
narrating his activities on the night on the murder, which were in the
possession of a writer who was helping the petitioner write his autobiography; even if trial counsel had sought to suppress the recordings, the
petitioner failed to demonstrate that counsel’s efforts would have succeeded, as the recordings, even if unlawfully seized by the police, would
inevitably have been obtained by the grand jury pursuant to its subpoena power.
3. The petitioner could not prevail on his claim that he was denied his sixth
amendment right to counsel because his fee arrangement with his trial
counsel presented a conflict of interest that prevented his counsel from
properly representing the petitioner; the habeas court properly concluded that the petitioner presented no evidence to establish that any
claimed conflict caused him any harm or prejudice.
(One justice concurring and dissenting; two
justices dissenting in one opinion)
Argued February 24—officially released December 30, 2016***
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
*** December 30, 2016, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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Tolland and tried to the court, Hon. Thomas A. Bishop,
judge trial referee, who, exercising the powers of the
Superior Court, rendered judgment granting the petition; thereafter, the court granted in part the petitions
for certification to appeal filed by the respondent, and
the respondent appealed and the petitioner cross
appealed. Reversed; judgment directed.
Susann E. Gill, supervisory assistant state’s attorney,
with whom were James A. Killen, senior assistant
state’s attorney, and, on the brief, Kevin T. Kane, chief
state’s attorney, John C. Smriga, state’s attorney, Leonard C. Boyle, deputy chief state’s attorney for operations, and Jonathan C. Benedict, former state’s attorney, for the appellant-cross appellee (respondent).
Hubert J. Santos, with whom was Jessica M. Walker,
for the appellee-cross appellant (petitioner).
Opinion

ZARELLA, J. In 2002, a jury found the petitioner,
Michael Skakel, guilty of the 1975 murder of his neighbor, Martha Moxley (victim). After previous unsuccessful attempts to overturn his conviction, including two
appeals to this court, the petitioner filed the habeas
petition that is the subject of this appeal. In that petition,
he principally claimed that his criminal trial counsel
provided such inadequate representation that he was
denied his constitutional right to have the effective
assistance of counsel for his defense. The habeas court
agreed with the petitioner on some of his claims and
rendered judgment granting the petition. The respondent, the Commissioner of Correction, has appealed
from the habeas court’s judgment. Because we conclude that the petitioner’s trial counsel rendered constitutionally adequate representation, we reverse the
judgment of the habeas court and remand the case to
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TARA COOK-LITTMAN ET AL. v. BOARD OF
SELECTMEN OF THE TOWN OF
FAIRFIELD ET AL.
(SC 20007)
Palmer, McDonald, Robinson, D’Auria, Mullins and Kahn, Js.*
Syllabus
Pursuant to statute (§ 9-222), ‘‘[w]hen a vacancy occurs . . . in the office
of selectman it shall be filled within thirty days . . . by the remaining
members of the board of selectmen. . . . Any person so appointed shall
serve for the portion of the term remaining unexpired or until a special
election called . . . upon petition of [5 percent of the town’s electors] . . . .’’
Pursuant to the Fairfield Town Charter (§ 6.3 [B]), ‘‘[a]t any time a vacancy
occurs [in the office of selectman] . . . a replacement . . . shall be
designated by the remaining [s]electmen. . . . If the vacancy is not
filled within [thirty] days, the vacancy shall be filled in accordance with
the procedure set forth in [§ 9-222] . . . .’’
The plaintiffs, five electors of the defendant town of Fairfield, sought, inter
alia, a writ of mandamus compelling the defendant town board of selectmen to set a date for a special election to fill a vacancy on the board.
A previous member of the board, M, had resigned from the position of
selectman, and the remaining board members then appointed a new
selectman, B, to fill that vacancy pursuant to § 6.3 (B) of the charter.
The town clerk subsequently received petitions requesting a special
election in accordance with § 9-222, certified that those petitions collectively contained signatures from a sufficient number of electors, and
submitted a proposed resolution to the board setting a date for the
special election. The proposed resolution was amended by the board
to provide that, because the vacancy had already been filled pursuant
to § 6.3 (B) of the charter, a special election was neither required nor
appropriate. The board then approved the resolution as amended. The
town attorney, after seeking guidance from the Secretary of the State,
sent a letter to the board opining that a special election was required
pursuant to § 9-222, and proposed a resolution to the board suggesting
a date for the special election. The board voted against that resolution
* This case originally was scheduled to be argued before a panel of this
court consisting of Justices Palmer, McDonald, Robinson, D’Auria, Mullins
and Kahn. Although Justice McDonald was not present when the case was
argued before the court, he has read the briefs and appendices, and listened
to a recording of the oral argument prior to participating in this decision.
The listing of justices reflects their seniority status on this court as of the
date of oral argument.
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and, thereafter, the plaintiffs brought the present action. The trial court
concluded that § 6.3 (B) of the charter does not address the term to be
served by the appointed person and neither authorizes nor forbids a
special election. The trial court then determined that § 9-222 governed
the present case because the procedures set forth therein did not conflict
with the language set forth in the charter. Accordingly, the trial court
rendered judgment for the plaintiffs and ordered a special election to
be held. The trial court granted a motion to terminate the appellate stay
and a new selectman, K, was subsequently elected to the board. On the
defendants’ appeal from the trial court’s judgment, held that the trial
court improperly granted a writ of mandamus ordering a special election
to fill the vacancy caused by M’s resignation, and, as a result, B was
entitled to be reinstated to the board: this court concluded that § 6.3
(B) of the charter, which explicitly limits the use of statutory procedures
by employing the contingent term ‘‘if,’’ does not provide for a special
election to fill a vacancy on the board in cases where, as in the present
case, the board acted to fill a vacancy within thirty days, and that,
because filling the vacancy on the board is a purely local function,
principles of home rule dictated that this procedure must be governed
exclusively by § 6.3 (B) of the charter, rather than § 9-222, which contemplates the possibility of a petition for a special election to fill such a
vacancy even after timely action by the board; moreover, insofar as
§ 6.3 (B) does not provide for a special election, the addition of further
language in the charter explaining the appointee’s term of office would
be surplusage, as the term ‘‘vacancy’’ is generally understood to mean
an opening in an office arising during a defined term prior to the next
regularly scheduled election, and a construction of the charter that
allows a vacancy on the board to be filled by appointment, rather than
by a special election, was not antidemocratic and did not disenfranchise
the town’s electors, as town charters are generally adopted and amended
at a referendum by the town’s electors.
Argued February 22—officially released May 23, 2018**
Procedural History

Application for a writ of mandamus directing the
named defendant to schedule a special election to fill
a vacancy for the office of selectman in the town of
Fairfield, and for other relief, brought to the Superior
Court in the judicial district of Fairfield, where the
parties presented a joint stipulation of facts and issue
to the court, Bellis, J.; thereafter, the court, Bellis, J.,
** May 23, 2018, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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rendered judgment for the plaintiffs, from which the
named defendant et al. appealed. Reversed; judgment
directed.
James T. Baldwin, with whom, on the brief, was
Catherine L. Creager, for the appellants (named defendant et al.).
Joel Z. Green and William M. Burke, with whom, on
the brief, was Linda Pesce Laske, for the appellees
(plaintiffs).
Robert T. Morrin for the appellee (defendant Michael
C. Tetreau).
Opinion

ROBINSON, J. In this appeal, we consider how a
town charter provision that controls the filling of vacancies on that town’s board of selectmen relates to General Statutes § 9-222,1 which provides a statutory
1
General Statutes § 9-222 provides in relevant part: ‘‘When a vacancy
occurs in the office of first selectman or in the office of selectman it shall
be filled within thirty days after the day of its occurrence by the remaining
members of the board of selectmen. Said remaining members may appoint
one of themselves to fill a vacancy in the office of first selectman, if they
so desire, and shall then fill the ensuing vacancy in the office of selectman
as herein provided. If such a vacancy in the office of first selectman or of
selectman is not so filled within thirty days after the day of its occurrence,
the town clerk shall, within ten days thereafter, notify the elective town
officers enrolled in the same political party as the first selectman or selectman, as the case may be, who vacated the office, or all elective town officers,
if such first selectman or selectman who vacated the office was not enrolled
with a political party, and it shall be filled by such elective town officers
within sixty days after its occurrence. Any person so appointed shall serve
for the portion of the term remaining unexpired or until a special election
called as hereinafter provided upon petition of a number of electors of such
town equal to five per cent of the names on the last-completed registry list
thereof, but not fewer than fifty such electors. Such petition shall be filed
no later than fifteen days after the appointment by the remaining selectmen
or such elective town officers, as the case may be. Such a special election
shall forthwith be called by the town clerk upon the filing of such a petition
with him and shall be held in accordance with the provisions of sections
9-164, 9-450 and 9-459. . . .’’
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procedure for filling such vacancies, in light of the home
rule principles that govern the relationship between
municipalities and the state. The defendants town of
Fairfield (town) and its Board of Selectmen (board)2
appeal3 from the judgment of the trial court granting
an application by the plaintiffs, five individual electors
of the town,4 for a writ of mandamus ordering a special
election for a vacant seat on the board. On appeal, the
defendants claim, inter alia, that article VI, § 6.3 (B), of
the Fairfield Town Charter (charter),5 which does not
provide for a special election when the board has acted
to fill a vacancy within thirty days, is controlling over
§ 9-222, which contemplates the possibility of a petition
for a special election to fill such a vacancy even after
the board has acted, and that, therefore, the trial court
improperly issued a writ of mandamus compelling a
special election in the present case. We agree with the
defendants and, accordingly, reverse the judgment of
the trial court.
2
The individual members of the board at the time the present action was
commenced, Michael C. Tetreau, Christopher W. Tymniak, and Edward J.
Bateson III, were also named as defendants in their official capacities. We
note, however, that Tetreau agrees with the plaintiffs and has adopted their
brief in the present appeal. For the sake of convenience, we refer collectively
to the town, the board, Tymniak, and Bateson as the defendants.
3
The defendants appealed from the judgment of the trial court to the
Appellate Court, and we transferred the appeal to this court pursuant to
General Statutes § 51-199 (c) and Practice Book § 65-1. See also footnotes
7 and 8 of this opinion (setting forth additional appellate procedural history).
4
The plaintiffs, Tara Cook-Littman, Steven Sheinberg, J. Tyson Toller,
Jennifer Jacobsen, and Frank Sahagian, Jr., are electors of the town who
have signed a petition seeking a special election pursuant to § 9-222.
5
Article VI, § 6.3 (B), of the Fairfield Town Charter provides: ‘‘Method of
filling vacancies on the [board]. At any time a vacancy occurs on the [board],
including [f]irst [s]electman, a replacement, who shall be registered with
the same political party as the person vacating the office, shall be designated
by the remaining [s]electmen. If the [s]electmen designate one of themselves
to fill the vacancy, they shall designate another elector to fill the vacancy
of [s]electman so created. If the vacancy is not filled within [thirty] days,
the vacancy shall be filled in accordance with the procedure set forth in
[c]hapter 146 of the General Statutes for filling vacancies in the office
of selectman.’’
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The record, including a joint stipulation of the parties,
reveals the following undisputed facts and procedural
history. In November, 2015, Michael C. Tetreau, Christopher W. Tymniak, and Laurie McArdle were elected to
the board for a four year term commencing on November 20, 2015, and ending on November 20, 2019. McArdle, a member of the Republican Party, subsequently
resigned from the position of selectman, effective
December 1, 2016. On December 7, 2016, Tetreau and
Tymniak, as the remaining selectmen, appointed
Edward Bateson III, who is also a member of the Republican Party, to serve out McArdle’s remaining term.
Subsequently, numerous electors in the town, including the plaintiffs; see footnote 4 of this opinion; filed
petitions with Elizabeth Browne, the town clerk,
‘‘request[ing] that the vacancy in the office of [s]electman . . . be filled by a special election in accordance
with [§ 9-222].’’ On January 9, 2017, Browne certified
that those petitions collectively contained signatures
of more than 5 percent of the town’s electors. Browne
then requested advice from Stanton Lesser, the town
attorney, about whether the statutes providing for a
special election were applicable because the board had
filled the vacancy by appointment within thirty days,
as required by § 6.3 (B) of the charter. Lesser responded
with a letter to Browne, opining that a special election
was necessary. On January 9, 2017, Browne notified the
board of the certified petitions and proposed a special
election date of June 6, 2017.
The minutes of the board’s January 25, 2017 meeting
included a resolution, approved by the Office of the
Secretary of the State (Secretary), scheduling the special election for June 6, 2017, in accordance with General Statutes §§ 9-164 and 9-222. At the meeting,
Tymniak amended that resolution (1) to conclude that,
‘‘pursuant to the plain meaning of [§ 6.3 (B) of the charter] there is no need to fill a vacancy on the [board] in
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accordance with the procedure set forth in [c]hapter
146 of the General Statutes because it was filled by the
[remaining selectmen] within [thirty] days,’’ and (2) to
declare the petitions for a special election to be ‘‘void
ab initio insofar as no such special election is required
or appropriate under the clear and plain meaning of
[the charter].’’ The board then voted two to one in favor
of the amended resolution, thus refusing to set a date
for the special election.
Lesser then requested an opinion from the Secretary,
pursuant to General Statutes § 9-3, concerning whether
the town was ‘‘legally obligated to hold a special election for the position of [s]electman, said position being
. . . vacated by [McArdle], who was replaced with . . .
Bateson by the remaining two selectmen.’’ Lesser
apprised the Secretary about the dispute with respect
to the effect of the charter. By letter dated January 30,
2017, Attorney Theodore Bromley issued an opinion,
on behalf of the Secretary, concluding that, under § 9222, Browne was ‘‘required to ‘call’ a special election
for the office of [s]electman,’’ which would be held ‘‘in
accordance with the provisions of . . . § 9-164,’’ thus
requiring the board ‘‘to establish a date for the special
election . . . which cannot be later than [150 days]
following the filing of the petitions submitted.’’ That
letter did not, however, mention the charter. Following
subsequent communications with a representative of
the Republican town committee, Bromley declined to
amend the January 30 letter, stating that the Secretary’s
interpretive authority is limited to statutes and does
not extend to the charter, leaving it to Lesser, as the
town attorney, to resolve any conflicts between
those sources.
Lesser forwarded the January 30 letter to the board
with a cover letter dated January 31, 2017, continuing
to opine that the board’s resolution declining to set a
special election improperly ‘‘cites only [the charter],
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and ignores the provisions of . . . § 9-222 dealing with
the term of the appointed selectman, not the method
of appointment, which mandates the special election.’’
Lesser provided the board with a resolution for consideration at its February 1, 2017 meeting that would
rescind the previous resolution and schedule a special
election on June 6, 2017. At that meeting, the board
considered Lesser’s proposed resolution and voted two
to one against it, again declining to schedule a special
election. Nevertheless, on February 3, 2017, Lesser
instructed Browne to issue statutory notices calling a
special election. Browne issued that notice to the Secretary on February 6, 2017, and then sent copies of that
notice to the chairmen of the Democratic and Republican town committees.
Subsequently, on February 17, 2017, the plaintiffs
brought the present application, seeking a writ of mandamus ordering the board to schedule a date for that
special election. On March 10, 2017, after hearing argument based on stipulated facts, the trial court concluded
that the board was required to conduct a special election in accordance with § 9-222. In a subsequent memorandum of decision, the trial court reasoned that ‘‘there
is no conflict between the charter and the statute’’
because ‘‘[w]hile both § 9-222 and the . . . [c]harter
require that a vacancy on the [b]oard . . . be filled
within thirty days, only the statute addresses the length
of the replacement appointee’s term. As the charter
does not address the term to be served by the appointed
person, and neither authorizes nor forbids a special
election, the defendants’ restrictive interpretation of
the charter would create a conflict where none exists.
Accordingly, in the absence of a conflict, the court
finds that [General Statutes] § 9-7 does not apply to
the present case, and instead finds that the statutory
provision concerning special elections in § 9-222 is
applicable to the present case.’’ Accordingly, the trial
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court rendered judgment for the plaintiffs and issued
a writ of mandamus ordering the board ‘‘to schedule a
special election for the office of selectman of . . . in
accordance with . . . § 9-222 and the applicable statutes referenced therein.’’6
The defendants then filed the present appeal from
the judgment of the trial court granting the writ of
mandamus.7 With no appellate stay in place prior to
the argument and decision of this appeal,8 the town
6

The trial court issued a separate order, ‘‘find[ing] good cause to deviate
from the statutory scheme,’’ and ordered the following schedule for the
special election: (1) ‘‘[p]arty nominations on or before April 4, 2017’’; (2)
‘‘[p]rimary petitions . . . due by April 18, 2017’’; (3) ‘‘[p]rimary date May
9, 2017’’; and (4) ‘‘[s]pecial election to be held on June 6, 2017.’’
7
The defendants made several unsuccessful attempts to obtain expedited
review of this appeal, which they filed in the Appellate Court on April 5,
2017. First, on March 15, 2017, the defendants moved the trial court for an
order pursuant to General Statutes § 9-325 to facilitate direct expedited
review of an election or primary dispute by this court. See also General
Statutes § 51-199 (b) (5). On March 20, 2017, the trial court denied the
defendants’ motion, concluding in a memorandum of decision issued on
March 24, 2017, that this case did not arise from a ‘‘ruling of an election
official’’ or in connection with an election as contemplated by General
Statutes § 9-328.
The defendants also filed two separate applications to the Chief Justice
for certification to appeal pursuant to General Statutes § 52-265a. Chief
Justice Rogers denied the first application, filed on March 30, 2017, ‘‘without
prejudice to the filing of a second application by either party following any
ruling by the trial court on the issue of a stay of execution during the
pendency of the appeal in the Appellate Court.’’ Following the termination
of the appellate stay by the trial court, Chief Justice Rogers subsequently
denied the defendants’ second application, which was filed on May 17, 2017.
8
We note that prior to the transfer of the appeal from the Appellate Court
to this court; see footnote 3 of this opinion; the trial court granted the
plaintiffs’ motion to terminate the appellate stay. On May 24, 2017, the
Appellate Court granted the defendants’ motion for review, but denied the
relief requested, thus declining to disturb the trial court’s decision to terminate the appellate stay. On June 2, 2017, the Appellate Court granted the
board’s motion for reconsideration en banc, but denied the relief requested,
relying on Tomasso Bros, Inc. v. October Twenty-Four, Inc., 230 Conn.
641, 657, 646 A.2d 133 (1994), and Monroe v. Middlebury Conservation
Commission, 187 Conn. 476, 481, 447 A.2d 1 (1982), to conclude that the
trial court’s judgment granting a writ of mandamus and ordering that the
board schedule a special election was in effect a permanent injunction from
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conducted the special election on June 6, 2017. This
resulted in the election of Kevin P. Kiley to the seat
previously held by McArdle, into which the board had
previously appointed Bateson.
On appeal, the defendants ask us to vacate the writ
of mandamus, to void the June 6, 2017 special election,
and to reinstate Bateson to the board. They claim that
the trial court improperly determined that § 6.3 (B)
of the charter fails to address the term of the person
appointed to fill the vacancy and, therefore, must be
read together with § 9-222, which allows a special election. The defendants further contend that the trial court
improperly construed § 6.3 (B) of the charter to require
a special election because the charter’s incorporation
of § 9-222, by way of reference to chapter 146 of the
General Statutes, was contingent on the board’s failure
to fill the vacancy within thirty days. Relying on home
rule principles, the defendants argue that the charter
controls over conflicting statutes insofar as filling a
vacancy on a town’s legislative body is a matter of
local concern.
In response, the plaintiffs contend that the trial court
properly determined that the town is subject to the
procedures set forth in chapter 146 of the General Statutes, and specifically the special election required by
§ 9-222, because those provisions supplement, rather
than conflict with, the charter. The plaintiffs emphasize
that ‘‘[a]mbiguities in election laws are construed to
allow the greatest scope for public participation in the
electoral process, to allow candidates to get on the
ballot, to allow parties to put their candidates on the
ballot, and most importantly to allow the voters a choice
on [e]lection [d]ay.’’ (Internal quotation marks omitted.)
which no automatic stay arose. On June 21, 2017, the defendants filed a
petition for certification to appeal from the decision of the Appellate Court
terminating the stay, which we dismissed on November 2, 2017. See CookLittman v. Board of Selectmen, 327 Conn. 956, 171 A.3d 1050 (2017).
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Butts v. Bysiewicz, 298 Conn. 665, 675, 5 A.3d 932
(2010). Citing article I, § 1.1, of the charter for the proposition that ‘‘rights conferred by statute are supplementary to the charter,’’ the plaintiffs then argue that there
is no home rule violation because the charter is silent
as to the term of office of one appointed to fill a vacancy
on the board, and, therefore, the term of office provisions in § 9-222, defining a term of office for an appointee as the earlier of (1) the end of the remaining term
of the selectman who the appointee replaced, or (2)
the election of a replacement selectman in a duly held
special election, do not conflict with the charter. We,
however, agree with the defendants and conclude that
filling a vacancy on the board is a purely local function
that, in light of principles of home rule, must be governed exclusively by § 6.3 (B) of the charter, given its
conflict with the procedure set forth in § 9-222.
The dispositive issue in this appeal, namely, whether
§ 6.3 (B) of the charter and § 9-222 conflict, and the
effect of any conflict between the two provisions, presents a question of law over which we exercise plenary
review.9 See, e.g., Kiewlen v. Meriden, 317 Conn. 139,
9
By way of background, we note that a ‘‘writ of mandamus is an extraordinary remedy, available in limited circumstances for limited purposes. . . .
It is fundamental that the issuance of the writ rests in the discretion of the
court, not an arbitrary discretion exercised as a result of caprice but a sound
discretion exercised in accordance with recognized principles of law. . . .
That discretion will be exercised in favor of issuing the writ only where the
plaintiff has a clear legal right to have done that which he seeks. . . . The
writ is proper only when (1) the law imposes on the party against whom
the writ would run a duty the performance of which is mandatory and not
discretionary; (2) the party applying for the writ has a clear legal right
to have the duty performed; and (3) there is no other specific adequate
remedy. . . .
‘‘In deciding the propriety of a writ of mandamus, the trial court exercises
discretion rooted in the principles of equity. . . . In determining whether
the trial court abused its discretion, this court must make every reasonable
presumption in favor of its action. . . . Nevertheless, this court will overturn a lower court’s judgment if it has committed a clear error or misconceived the law.’’ (Citations omitted; internal quotation marks omitted.)
Morris v. Congdon, 277 Conn. 565, 569, 893 A.2d 413 (2006).
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149, 115 A.3d 1095 (2015) (noting plenary standard of
review applies to statutory construction and interpretation of municipal charters); see also Board of Education
v. Naugatuck, 268 Conn. 295, 307–308, 843 A.2d 603
(2004); Windham Taxpayers Assn. v. Board of Selectmen, 234 Conn. 513, 532, 662 A.2d 1281 (1995). ‘‘In
construing a [municipal] charter, the rules of statutory
construction generally apply. . . . In arriving at the
intention of the framers of the charter the whole and
every part of the instrument must be taken and compared together. In other words, effect should be given,
if possible, to every section, paragraph, sentence, clause
and word in the instrument and related laws.’’ (Internal
quotation marks omitted.) Kiewlen v. Meriden, supra,
149.
‘‘It is settled law that as a creation of the state, a
municipality has no inherent powers of its own. . . .
A municipality has only those powers that have been
expressly granted to it by the state or that are necessary
for it to discharge its duties and to carry out its objects
and purposes.’’ (Citations omitted; internal quotation
marks omitted.) Windham Taxpayers Assn. v. Board
of Selectmen, supra, 234 Conn. 528–29. ‘‘The Home Rule
Act (act) is the relevant statutory authority. Under the
act, municipalities have the power to adopt a charter
to serve as the organic law of that municipality. . . .
It is well established that a [town’s] charter is the fountainhead of municipal powers. . . . The charter serves
as an enabling act, both creating power and prescribing
the form in which it must be exercised.’’ (Citations
omitted; footnote omitted; internal quotation marks
omitted.) Id., 529; see General Statutes § 7-188 (a);
Windham Taxpayers Assn. v. Board of Selectmen,
supra, 530–31 (describing standards for charters prescribed by General Statutes § 7-193, including ‘‘the various forms of legislative bodies that municipalities
may adopt’’).
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‘‘The purpose [of the act] is clearly twofold: to relieve
the General Assembly of the burdensome task of handling and enacting special legislation of local municipal
concern and to enable a municipality to draft and adopt
a home rule charter or ordinance which shall constitute
the organic law of the [municipality], superseding its
existing charter and any inconsistent special acts. . . .
The rationale of the act, simply stated, is that issues
of local concern are most logically answered locally,
pursuant to a home rule charter, exclusive of the provisions of the General Statutes. . . . Moreover, home
rule legislation was enacted to enable municipalities to
conduct their own business and [to] control their own
affairs to the fullest possible extent in their own way
. . . upon the principle that the municipality itself
[knows] better what it want[s] and need[s] than . . .
the state at large, and to give that municipality the
exclusive privilege and right to enact direct legislation
which would carry out and satisfy its wants and needs.
. . . Consistent with this purpose, a state statute cannot deprive [municipalities] of the right to legislate on
purely local affairs germane to [municipal] purposes.
. . . Consequently, a general law, in order to prevail
over a conflicting charter provision of a [municipality]
having a home rule charter, must pertain to those things
of general concern to the people of the state . . . .’’10
(Citations omitted; internal quotation marks omitted.)
Board of Education v. Naugatuck, supra, 268 Conn.
306–307; see also Morris v. Congdon, 277 Conn. 565,
570, 893 A.2d 413 (2006) (‘‘The town in the present case
10
‘‘In the numerous jurisdictions having either constitutional or legislative
municipal home rule, the overwhelming view accords to the municipality
the fullest extent of home rule authority, consistent with law, in matters of
local concern. . . . Furthermore, in order to achieve the goal of local autonomy over issues of local concern, we do not apply a strict construction to
the home rule legislation, because to do so would stifle local initiative
. . . .’’ (Citations omitted; internal quotation marks omitted.) Windham
Taxpayers Assn. v. Board of Selectmen, supra, 234 Conn. 535.
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does not have a charter or home rule ordinance, and
its powers were not granted by a special act. Thus, its
powers are delineated by the General Statutes.’’).
‘‘[I]n an area of local concern, such as local budgetary
policy, general statutory provisions must yield to municipal charter provisions governing the same subject matter.’’ Board of Education v. Naugatuck, supra, 268
Conn. 308–309. ‘‘Our constitutional home rule provision11 . . . prohibits the legislature from encroaching
on the local authority to regulate matters of purely local
concern, such as the organization of local government
or local budgetary policy.’’ (Emphasis altered; footnote
added; internal quotation marks omitted.) Id., 309–10.
‘‘In contrast, matters that concern public health and
safety, and other areas within the purview of a state’s
police power, have traditionally been viewed as matters
of statewide concern.’’ Windham Taxpayers Assn. v.
Board of Selectmen, supra, 234 Conn. 536. Ultimately,
a matter is of local concern when it ‘‘relates to concerns
that are of particular importance to the town itself’’ or,
put differently, ‘‘impacts only the municipality itself and
does not affect the interests of the rest of the state.’’
Id., 536–37; see also Pereira v. State Board of Education, 304 Conn. 1, 121–22, 37 A.3d 625 (2012) (Palmer,
J., dissenting) (rejecting claim that General Statutes
§ 10-223e [h], ‘‘a statute of general application’’ impos11
Article tenth, § 1, of the Connecticut constitution provides: ‘‘The general
assembly shall by general law delegate such legislative authority as from
time to time it deems appropriate to towns, cities and boroughs relative to
the powers, organization, and form of government of such political subdivisions. The general assembly shall from time to time by general law determine
the maximum terms of office of the various town, city and borough elective
offices. After July 1, 1969, the general assembly shall enact no special legislation relative to the powers, organization, terms of elective offices or form
of government of any single town, city or borough, except as to (a) borrowing
power, (b) validating acts, and (c) formation, consolidation or dissolution
of any town, city or borough, unless in the delegation of legislative authority
by general law the general assembly shall have failed to prescribe the powers
necessary to effect the purpose of such special legislation.’’
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ing training requirement prior to reconstitution of local
school board, violates constitutional home rule provision because ‘‘education is a matter of statewide
concern’’).
In the present case, the plaintiffs do not dispute the
defendants’ contention that the process by which a
town fills a vacant seat on its local legislative body,
such as a board of selectmen, is a matter of purely local
concern for the purpose of home rule.12 See Resnick v.
Ulster County, 44 N.Y.2d 279, 287–88, 376 N.E.2d 1271,
405 N.Y.S.2d 625 (1978) (county legislature); Baranello
v. Suffolk County Legislature, 126 App. Div. 2d 296,
301–303, 513 N.Y.S.2d 444 (county executive), appeal
dismissed, 69 N.Y.2d 1037, 511 N.E.2d 88, 517 N.Y.S.2d
1029 (1987); State ex rel. Toledo v. Board of Elections, 95
Ohio St. 3d 73, 79, 765 N.E.2d 854 (2002) (city council);
accord Dumais v. Underwood, 47 Conn. App. 783, 793,
707 A.2d 333 (‘‘the manner in which members are
appointed to a charter revision commission is a matter
of local concern governed by the town’s charter, unless
specifically prohibited by the constitution or General
Statutes’’), cert. denied, 244 Conn. 918, 714 A.2d 4
(1998). Accordingly, we must consider whether there
is a conflict between § 9-222 and § 6.3 (B) of the charter
12
We note that the act does not, however, give municipalities carte blanche
with respect to of the conduct of their elections. See General Statutes
§ 7-192a (‘‘No provision of this chapter shall be deemed to empower any
municipality to levy or collect any tax not authorized by the general statutes
or to adopt a charter, charter amendments or home rule ordinance amendments which shall affect matters concerning qualification and admission
of electors; duties and responsibilities of registrars of voters; duties and
responsibilities of town clerks with respect to electors, voting and elections;
forfeiture of electoral rights and restoration of the same; absentee voting;
conduct of and procedures at elections; hours of voting; canvass of electors;
preliminary, final and supplementary registry lists; warning of elections;
election officials and their duties and responsibilities; election canvass and
returns; election contests; corrupt practices; prohibited acts with respect
to elections; nomination of candidates; adoption and amendment of party
rules; primaries; and political parties and enrollment therein.’’).
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that would render the latter exclusively controlling with
respect to filling a vacant seat on the board.13
Turning to the statute first, we note that § 9-222
requires the board to fill vacancies within thirty days,
and remedies the board’s failure to do so by referring
the matter to the other ‘‘elective town officers’’ for initial
decision. See General Statutes § 9-222 (‘‘[i]f such a
vacancy . . . is not so filled within thirty days after
the day of its occurrence, the town clerk shall, within
ten days thereafter, notify the elective town officers
enrolled in the same political party as the first selectman
or selectman, as the case may be, who vacated the
office, or all elective town officers, if such first selectman or selectman who vacated the office was not
enrolled with a political party, and it shall be filled by
such elective town officers within sixty days after its
occurrence’’). The statute then defines the term of the
person appointed by that process to fill the vacancy in
the disjunctive, providing that person ‘‘shall serve for
the portion of the term remaining unexpired or until a
special election called as hereinafter provided upon
petition of a number of electors of such town equal to
five per cent of the names on the last-completed registry
list thereof, but not fewer than fifty such electors. Such
petition shall be filed no later than fifteen days after
the appointment by the remaining selectmen or such
elective town officers . . . .’’ (Emphasis added.) General Statutes § 9-222.
13
We acknowledge that, in determining whether a municipal charter governs, judicial opinions discussing the legal concept of home rule often refer
to ‘‘conflicts’’ between local charters and state statutes. See, e.g., Board of
Education v. Naugatuck, supra, 268 Conn. 306–307. We emphasize, however,
that when a charter speaks to a matter of local concern, the relevant charter
provision governs proceedings on that point regardless of the existence of
a state statute addressing the same topic. Even if that charter provision is
ambiguous, the statute’s role is limited to its relevance to resolving the
ambiguity in the charter; the statute governs only when the charter does
not address the situation at hand.
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In contrast, the charter provides more simply: ‘‘At
any time a vacancy occurs on the [board], including
[f]irst [s]electman, a replacement, who shall be registered with the same political party as the person vacating the office, shall be designated by the remaining
[s]electmen. If the [s]electmen designate one of themselves to fill the vacancy, they shall designate another
elector to fill the vacancy of [s]electman so created. If
the vacancy is not filled within [thirty] days, the vacancy
shall be filled in accordance with the procedure set
forth in [c]hapter 146 of the General Statutes for filling
vacancies in the office of selectman.’’ Fairfield Town
Charter § 6.3 (B). Significantly, and in contrast to § 9222, the charter does not provide for a special election
when the board has filled the vacancy within thirty days.
‘‘[W]here a charter specifies a mode of appointment,
strict compliance is required. . . . More specifically,
[i]f the charter points out a particular way in which any
act is to be done or in which an officer is to be elected,
then, unless these forms are pursued in the doing of
any act or in the electing of the officer, the act or
the election is not lawful.’’ (Citation omitted; internal
quotation marks omitted.) Bateson v. Weddle, 306 Conn.
1, 14, 48 A.3d 652 (2012); see also DeMayo v. Quinn,
315 Conn. 37, 41, 105 A.3d 141 (2014).
So long as the board has acted to fill the vacant
position within thirty days, § 6.3 (B) of the charter,
unlike § 9-222, does not provide for a special election to
fill board vacancies. Significantly, the charter explicitly
limits the use of statutory procedures by employing the
contingent term ‘‘if’’; such a construction contemplates
a contingency that did not occur in the present case—
namely, a failure by the board to fill the vacancy created
by McArdle’s resignation within thirty days. See, e.g.,
Peck v. Jacquemin, 196 Conn. 53, 70, 491 A.2d 1043
(1985) (‘‘The word ‘if,’ which is a conjunction, is entitled
to be accorded its common meaning here of ‘in the event
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that.’ . . . So interpreted, it introduces the condition
or contingency that immediately follows it . . . .’’
[Citations omitted.]). Holding a special election after
the board has filled a vacancy in a timely manner would
require us to rewrite the charter by adding language
that its drafters may well have elected to omit. See,
e.g., Mayer v. Historic District Commission, 325 Conn.
765, 776, 160 A.3d 333 (2017); see also State ex rel.
Barlow v. Kaminsky, 144 Conn. 612, 620, 136 A.2d 792
(1957) (‘‘A statute which provides that a thing shall
be done in a certain way carries with it an implied
prohibition against doing that thing in any other way.
An enumeration of powers in a statute is uniformly held
to forbid the things not enumerated.’’).
We further disagree with the plaintiffs’ argument that
we can apply the special election provision of § 9-222
without conflict with the charter because § 6.3 (B) of
the charter is silent as to the length of the replacement
selectman’s term, thus allowing harmonization of the
two provisions. Insofar as § 6.3 (B) of the charter—in
contrast to § 9-222—does not provide for the prospect
of a special election by which to end the term of the
board’s appointee to the vacancy, it would be surplusage to explain further in the charter that the appointee
shall, in the words of the statute, ‘‘serve for the portion
of the term remaining unexpired.’’ This is because a
‘‘vacancy’’ is understood to mean an opening in an office
arising during the term prior to the next regularly scheduled election. As the Rhode Island Supreme Court has
explained, the ‘‘word ‘vacancy’ generally has no technical meaning, other than ‘empty’ and ‘unoccupied,’ as
applied to an office without an incumbent. . . .
‘Vacancy’ refers not to the incumbent but to the term
or to the office. . . . The office of [the] mayor of Providence was left vacant because it was not occupied by
an incumbent who had the right to continue therein
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until the next general election.’’14 (Citations omitted;
emphasis added.) Gelch v. State Board of Elections, 482
A.2d 1204, 1211 (R.I. 1984); cf. State ex rel. Hendrick
v. Keating, 120 Conn. 427, 434–35, 181 A. 340 (1935)
(‘‘[i]n the absence of a definite provision that an officer
shall hold not only for the specified term but also until
his successor is elected or appointed and qualified,
while the incumbent is held to be entitled to hold over
until a successor is chosen, he is generally regarded as
holding de facto only, so that his occupancy of the
office does not prevent the existence of a vacancy to
be filled by the authority duly empowered to do so’’);
see also Gelch v. State Board of Elections, supra, 1210
(A mayor, who forfeited office because of a felony conviction, was barred from running in a special election
to fill that vacancy because the ‘‘charter has fixed the
‘term of office of the mayor’ at four years. The current
term of office began in January 1983 and will continue
to exist despite a vacancy in the office of mayor until
a successor is elected and qualified for the new term
beginning in January 1987. A removal of an officer for
disqualification does not operate to divide the term or
create a new and distinct one.’’); Turner v. Shumlin,
163 A.3d 1173, 1186–87 (Vt. 2017) (outgoing governor
lacked authority to fill anticipated supreme court justice
vacancy because vacancy did not yet exist during governor’s term); 3 E. McQuillin, Municipal Corporations (3d
Ed. Rev. 2017) § 12:164 (citing authorities).
To this end, we similarly disagree with the plaintiffs’
reliance on § 1.1 of the charter for the proposition that
14
‘‘The leading legal dictionary unambiguously defines the word ‘vacancy’
as follows: ‘1. The quality, state, or condition of being unoccupied, esp. in
reference to an office . . . . 2. The time during which an office . . . is not
occupied. 3. An unoccupied office . . . . [A] vacancy, properly speaking,
does not occur until the officer is officially removed. 4. A job opening; a
position that has not been filled.’ . . . Black’s Law Dictionary (10th Ed.
2014) [p. 1782] . . . .’’ (Citations omitted.) Turner v. Shumlin, 163 A.3d
1173, 1184 (Vt. 2017).
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‘‘rights conferred by statute are supplementary to the
charter, and the [t]own’s electors . . . possess the
power and privilege, conferred upon them by [§] 9222, of petitioning for a special election to replace an
appointed selectman.’’ That section, which governs the
‘‘[i]ncorporation and powers’’ of the town, provides in
relevant part: ‘‘All the inhabitants dwelling within the
[town], as previously constituted, shall continue to be
a body politic and corporate under the name of the
[town] . . . and shall have all powers and privileges
and immunities previously exercised by the [t]own and
not inconsistent with this [c]harter, the additional powers and privileges conferred in this [c]harter, and all
powers and privileges conferred upon towns under the
General Statutes . . . .’’ Fairfield Town Charter § 1.1.
We disagree with the plaintiffs’ reliance on § 1.1 of the
charter for two reasons arising from our well established extension of principles of statutory construction
to the charter, under which ‘‘effect should be given, if
possible, to every section, paragraph, sentence, clause
and word in the instrument and related laws.’’ (Internal
quotation marks omitted.) Kiewlen v. Meriden, supra,
317 Conn. 149. First, § 1.1 of the charter is a general
provision that would not control over § 6.3 (B) of the
charter, which is specifically on point. See, e.g., Studer
v. Studer, 320 Conn. 483, 497–98, 131 A.3d 240 (2016)
(‘‘[t]he provisions of one statute which specifically
focus on a particular problem will always, in the
absence of express contrary legislative intent, be held
to prevail over provisions of a different statute more
general in its coverage’’ [internal quotation marks omitted]). Second, the plaintiffs’ interpretation of § 1.1 of
the charter would render superfluous the directive in
§ 6.3 (B) of the charter to follow the statutory procedure
in the event that the board fails to act to fill the vacancy
within thirty days, by requiring resort to the statutory
procedure in all cases. See, e.g., State v. Davalloo, 320
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Conn. 123, 140, 128 A.3d 492 (2016) (‘‘[w]e ordinarily
do not read statutes so as to render parts of them
superfluous or meaningless’’ [internal quotation
marks omitted]).
Given the language of the provisions at issue in the
present case, we find particularly instructive the Ohio
Supreme Court’s decision in State ex rel. Devine v.
Hoermle, 168 Ohio St. 461, 156 N.E.2d 131 (1959), which
considered conflicting city charter and state statutory
provisions with respect to filling a vacancy on the
Columbus city council. See id., 462 (‘‘[w]here such charter provisions specify who shall make such appointments, statutory provisions authorizing an appointment
by someone else cannot apply in the absence of their
adoption by other provisions of the charter’’). Specifically, the charter provision at issue in that case stated
only that ‘‘ ‘[v]acancies in council shall be filled . . . by
the council for the remainder of the unexpired term,’ ’’
whereas the state statute ‘‘empower[ed] the mayor to
‘fill by . . . appointment’ a vacancy in the legislative
authority of a municipal corporation ‘if the legislative
authority fails within thirty days to fill such vacancy’.
. . .’’ Id., 463. Considering these two provisions, the
court rejected the argument that the mayor had any
authority at all under the charter to fill the vacant council seat; this argument had been premised on the theory
that the statutory and charter provisions were ‘‘not in
conflict,’’ but, instead, should be read together so as to
require the council to act within a ‘‘reasonable time’’
before the mayor was authorized to act. Id. The court
held instead that this reading would impermissibly
require the addition of language to the charter, which
‘‘grants the power to fill vacancies to council and to no
one else. Applying the doctrine of expressio unius est
exclusio alterius . . . it is apparent that the charter
denies such power to the mayor. It necessarily follows
that the statute giving the mayor such power under
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certain circumstances conflicts with . . . the charter.’’
(Citation omitted.) Id.
Accordingly, with no attack on the validity of the
charter provision at issue in the present case, we conclude that it controls the method by which to fill the
vacancy on the board.15 Because the board timely designated a new selectman, the provision of the charter
directing resort to chapter 146 of the General Statutes,
which could have required a special election pursuant
to § 9-222, simply was not triggered.
Finally, we address the plaintiffs’ argument, made in
their briefs and emphasized at oral argument before
this court, that construing the charter in a manner
allowing the vacancy to be filled only by appointment
or designation, rather than by special election as provided by § 9-222, is antidemocratic and disenfranchises
15

Given the primacy of the charter over the conflicting statutory provision
in this uniquely local matter, and the lack of any statutory language in § 9222 expressly invalidating local provisions to the contrary, we address only
briefly the parties’ arguments with respect to whether General Statutes § 97 preserves the charter in the wake of the enactment of § 9-222, even though
the town has amended the relevant charter provisions since 1953. Specifically, the defendants contend that § 6.3 (B) of the charter is ‘‘grandfathered
explicitly by § 9-7’’ because it existed prior to 1953, whereas the plaintiffs
argue that § 9-7 is inapplicable because the charter has been amended six
times and now ‘‘differs significantly from the charter in effect in 1953,
including being different with respect to the term of office of selectmen
and the manner of filling vacancies [on] the [board].’’ We observe that § 97 provides: ‘‘No provision of this title or the sections listed in section 9-1
shall be construed to repeal any charter provision in existence on May 14,
1953, relative to the election, term of office or powers or duties of any
municipal officer or to the manner of warning or conducting any municipal
meeting or any election, but the powers and duties of such officers shall
remain as provided in such charter.’’ In light of the act, we understand § 9-7
to preserve charter provisions governing municipal elections that otherwise
would be expressly preempted by state statutes, but for the fact that they
existed on May 14, 1953. See Blanco v. Gangloff, 28 Conn. Supp. 403, 405–409,
265 A.2d 502 (1970) (rejecting claim that, under § 9-7, city charter took
‘‘precedence’’ over General Statutes § 9-167a, minority representation statute, given preemptive language in § 9-167a and subsequent special acts
conforming charter to § 9-167a).
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the town’s electors, particularly in light of a 2006 charter
amendment extending a selectman’s term of office from
two years to four. First, the electors have not been
deprived of their opportunity to participate in the democratic process with respect to the procedure for filling
a vacancy because, ‘‘[a]s the source of a municipality’s
powers, charters are generally adopted and amended
at a referendum by the municipality’s electors. See General Statutes § 7-191.’’ Turn of River Fire Dept., Inc. v.
Stamford, 159 Conn. App. 708, 722, 123 A.3d 909 (2015);
see also id., 722 (‘‘[a] charter bears the same general
relation to the ordinances of the city that the constitution of the state bears to the statutes’’ [internal quotation marks omitted]). Thus, even if we were to agree
with the plaintiffs that a special election is, as a public
policy matter, the best way to fill the vacancy on the
board given the lengthened term of office, ‘‘[a]ny change
. . . must come from the inhabitants of the town . . .
who adopted the charter. Although policy considerations may since have changed, and [the charter] provisions may be less desirable to our present society, this
court is precluded from substituting its own ideas of
what might be a wise provision in place of a clear
expression of legislative will.’’ (Internal quotation
marks omitted.) Burwell v. Board of Selectmen, 178
Conn. 509, 519, 423 A.2d 156 (1979). ‘‘If the charter is
to be altered, the town, not this court, must be the
forum for any amendment or revision.’’ Id. Accordingly,
we conclude that the trial court improperly granted a
writ of mandamus directing that a special election be
held to fill the vacancy caused by McArdle’s resignation.
As a result, Bateson is entitled to reinstatement to the
office of selectman.
The judgment is reversed and the case is remanded
with direction to render judgment for the defendants.
In this opinion the other justices concurred.
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STATE OF CONNECTICUT v. JOHN VIVO III
The defendant’s petition for certification to appeal
from the Appellate Court, 179 Conn. App. 906 (AC
38757), is denied.
John Vivo III, self-represented, in support of the
petition.
Bruce R. Lockwood, senior assistant state’s attorney,
in opposition.
Decided May 23, 2018

DEUTSCHE BANK NATIONAL TRUST COMPANY,
AS TRUSTEE v. EFSATATHIOS
SAVVOULIDES ET AL.
The named defendant’s petition for certification to
appeal from the Appellate Court, 179 Conn. App. 901
(AC 39181), is denied.
Efsatathios Savvoulides, self-represented, in support
of the petition.
Christopher J. Picard, in opposition.
Decided May 23, 2018
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MARK SILVER v. COMMISSIONER OF CORRECTION
The petitioner Mark Silver’s petition for certification
to appeal from the Appellate Court, 180 Conn. App. 592
(AC 39238), is denied.
Andrew P. O’Shea, in support of the petition.
Margaret Gaffney Radionovas, senior assistant
state’s attorney, in opposition.
Decided May 23, 2018

CITY OF STAMFORD v. TOM PEPAJ ET AL.
The petition by the defendants Tom Pepaj and Martha
Pepaj for certification to appeal from the Appellate
Court, 180 Conn. App. 903 (AC 39513), is denied.
ROBINSON, C. J., and McDONALD, J., did not participate in the consideration of or decision on this petition.
Ridgely Whitmore Brown, in support of the petition.
James V. Minor, in opposition.
Decided May 23, 2018

STATE OF CONNECTICUT v. CHARLES HARRIS
The defendant’s petition for certification to appeal
from the Appellate Court, 180 Conn. App. 903 (AC
40145), is denied.
Charles Harris, self-represented, in support of the
petition.
Jennifer F. Miller, assistant state’s attorney, in opposition.
Decided May 23, 2018
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STATE OF CONNECTICUT v. JARAH MICAH DAVIS
The defendant’s petition for certification to appeal
from the Appellate Court, 180 Conn. App. 799 (AC
40232), is denied.
Bryan P. Fiengo, in support of the petition.
Theresa Anne Ferryman, senior assistant state’s
attorney, in opposition.
Decided May 23, 2018

NATIONSTAR MORTGAGE, LLC v. ANNETTE
L. WASHINGTON
The petition by the defendant Annette L. Washington
and the intervening defendant Basil Washington for certification to appeal from the Appellate Court (AC 41309)
is denied.
Annette L. Washington, self-represented, and Basil
Washington, self-represented, in support of the
petition.
Decided May 23, 2018

June 5, 2018

CONNECTICUT LAW JOURNAL

Page 31

Cumulative Table of Cases
Connecticut Reports
Volume 328
(Replaces Prior Cumulative Table)
ARC Capital, LLC v. Asia Pacific Ltd. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . .
A Better Way Wholesale Autos, Inc. v. Commissioner of Motor Vehicles . . . . . . . . . .
Administrative appeal; certification from Appellate Court; whether Appellate Court
correctly concluded that there was lack of substantial evidence in record to support
finding that plaintiff violated statute (§ 14-54) that required it to obtain certificate of approval from local authorities for certain location where it displayed
motor vehicles; appeal dismissed on ground that certification improvidently
granted.
Alston v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . .
Amica Mutual Ins. Co. v. Muldowney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Subrogation; breach of contract; negligence; whether plaintiff insurer had right of
subrogation as to landlord’s claims against defendant tenants; claim that lease
was insufficient to overcome presumption against subrogation articulated in
DiLullo v. Joseph (259 Conn. 847), which held that landlord’s insurer does not
have right of subrogation against tenants unless there is specific agreement
otherwise in lease; whether allowing subrogation in present case was fair and
consistent with doctrine of equitable subrogation.
Artiaco v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . .
Barlow v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; certification from Appellate Court; whether Appellate Court properly
concluded that new habeas judge was required by statute (§ 51-183c) to preside
over proceedings following remand; whether Appellate Court properly concluded
that habeas court had improperly barred petitioner from presenting evidence on
remand for further proceedings on question of prejudice; appeal dismissed on
ground that certification improvidently granted.
Beale v. Martins (Order) (See Rutter v. Janis). . . . . . . . . . . . . . . . . . . . . . . . . .
Berka v. Middletown (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Bouchard v. State Employees Retirement Commission. . . . . . . . . . . . . . . . . . . . .
Administrative appeal; declaratory judgment; class action; claim that trial court
improperly determined that no time limitation applied for plaintiffs, retired
state employees, to initiate their claims for recalculation of their retirement
benefits pursuant to decision in Longley v. State Employees Retirement Commission (284 Conn. 149); claim that trial court improperly determined that plaintiffs’
claims accrued when Longley was decided; claim that it was improper, in absence
of statutory or regulatory time limitation for commencing action seeking to
enforce duty created by statute, to apply analogous statute of limitations; whether
rule permitting use of analogous statute of limitations was applicable to administrative proceedings; whether trial court properly determined that tolling mechanism of continuing violation theory was not applicable to plaintiffs’ claim;
whether continuous course of conduct doctrine applied to toll accrual of causes
of action.
Bozelko v. Statewide Construction, Inc. (Order) . . . . . . . . . . . . . . . . . . . . . . . .
Brooks v. Powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Negligence; summary judgment; governmental immunity; claim that negligence of
defendant town constables in responding to report that woman was standing in
field during severe thunderstorm, possibly in need of medical attention, was
proximate cause of woman’s accidental drowning next morning; whether Appellate Court improperly determined that genuine issues of material fact existed
as to whether defendants’ conduct fell within identifiable person, imminent harm
exception to governmental immunity; whether Appellate Court incorrectly determined that woman’s drowning fell within scope of risk created by defendants’
failure to immediately investigate report that woman was standing in field
during storm, possibly in need of medical attention; whether woman’s drowning
was too attenuated from risk of harm created by storm for jury reasonably to

929
245

923
428

931
610

930
939
345

907
256

Page 32

CONNECTICUT LAW JOURNAL

June 5, 2018

conclude that it was storm related or imminent; whether woman’s drowning in
body of water one-half mile away from field many hours after she was observed
in field was foreseeable harm.
Brown v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . .
Brown v. Shehadeh (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Burke v. Mesniaeff (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Carmon v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . .
Colon v. Commissioner of Correction (Order). . . . . . . . . . . . . . . . . . . . . . . . . .
Connecticut Housing Finance Authority v. Alfaro. . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure; attorney’s fees; certification from Appellate Court; whether Appellate
Court correctly concluded that trial court properly denied defendant’s statutory
(§ 42-150bb) motion for attorney’s fees; whether § 42-150bb permits award of
attorney’s fees when commercial party withdraws action as of right pursuant
to statute (§ 52-80) in response to defense mounted by consumer; claim that
withdrawal of action pursuant to § 52-80 constitutes successful defense under
§ 42-150bb.
Cook-Littman v. Board of Selectmen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Writ of mandamus; whether trial court properly ordered special election to fill
vacancy on defendant board of selectman pursuant to statutory (§ 9-222) petition
filed by plaintiff electors; whether provision of town charter (§ 6.3 [B]) providing
for appointment of new selectman by remaining board members conflicted with
procedure set forth in § 9-222; principles of home rule, discussed; claim that
construing charter to permit vacancy to be filled by appointment would be antidemocratic and would disenfranchise town’s electors.
Cuozzo v. Orange (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
DeJesus v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . .
Deutsche Bank National Trust Co. v. Savvoulides (Order) . . . . . . . . . . . . . . . . . .
Dinunzio v. Dinunzio (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Disciplinary Counsel v. Hickey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Application for reinstatement to bar after resignation; whether defendant attorney’s
knowing and voluntary waiver of right to apply for reinstatement served as
permanent bar to such application; whether 2014 amendment to rule of practice
[§ 2-53 (b)] pertaining to reinstatement applications retroactively applied to
defendant’s 2012 application; whether § 2-53 required trial court to forward
defendant’s reinstatement application to standing committee on recommendations for admission to bar; whether trial court had inherent authority to entertain
motions to dismiss defendant’s reinstatement application on ground that he was
ineligible to apply for reinstatement; whether trial court properly granted motions
to dismiss.
Dixon v. Eastcoast Music Mall (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Doe v. West Hartford . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Summary judgment; reliance on statute (§ 52-593a) that operates to render action
timely commenced if process to be served is personally delivered to marshal
within limitation period and process is served within thirty days of delivery;
certification from Appellate Court; claim that Appellate Court improperly concluded that requirement in § 52-593a (b) that marshal endorse on return of
service date on which process was delivered to him was directory rather than
mandatory; claim that Appellate Court improperly reversed trial court’s decision
to grant defendants’ motions for summary judgment on ground that admissible
evidence properly before trial court was sufficient to create genuine issue of
material fact concerning whether plaintiff had delivered process to marshal
within applicable limitation period.
Eastern Savings Bank FSB v. Toor (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . .
FirstLight Hydro Generating Co. v. Stewart . . . . . . . . . . . . . . . . . . . . . . . . . . .
Trespass; whether trial court properly found that defendants were trespassing on
plaintiff’s property; whether trial court’s factual finding relating to plaintiff’s
ownership of land was supported by sufficient evidence; claim that trial court’s
injunctive relief was overly broad and exceeded scope of relief sought by plaintiff.
Ferreira v. Martins (Order) (See Rutter v. Janis) . . . . . . . . . . . . . . . . . . . . . . . .
Forgione v. Forgione (Orders) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Frantzen v. Davenport Electrical (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Gamble v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . .

919
926
901
913
907
134

758

906
918
939
930
688

927
172

932
668

930
922
928
921

June 5, 2018

CONNECTICUT LAW JOURNAL

Page 33

Gershon v. Back (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Glastonbury v. Metropolitan District Commission . . . . . . . . . . . . . . . . . . . . . . .
Declaratory judgment; whether defendant quasi-municipal water company unlawfully imposed surcharges on plaintiff town; claim that trial court improperly
granted plaintiff’s motion for summary judgment; adoption of trial court’s memorandum of decision as proper statement of facts and applicable law.
Gomez v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . .
Griswold v. Camputaro (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Harnage v. Lightner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Civil action against state employees; service of process; personal jurisdiction; motion
to dismiss; dismissal of claims against defendants in their individual capacities
on ground that plaintiff did not properly serve them pursuant to statute (§ 5257 [a]) governing service of process in civil actions; dismissal of claims against
defendants in their official capacities on ground that plaintiff did not post
recognizance bond pursuant to statute ([Rev. to 2013] §§ 52-185 and 52-186);
remand of case to trial court by Appellate Court to determine whether plaintiff
was entitled to waiver of recognizance bond requirement; whether Appellate Court
correctly concluded that trial court properly had dismissed plaintiff’s action
against defendants in their individual capacities for lack of personal jurisdiction;
mootness of issue of whether trial court properly dismissed plaintiff’s claims
against defendants in their official capacities on basis of plaintiff’s failure to
post recognizance bond.
Hazel v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . . .
Heredia v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . .
Hines v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . . .
Isenburg v. Isenburg (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
In re Damian G. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
In re Jacob W. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
In re Kyllan V. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Johnson v. Preleski (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Jones v. State . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Petition for new trial based on newly discovered DNA evidence; whether new evidence
satisfied fourth element for granting petition for new trial under Asherman v.
State (202 Conn. 429) because it would probably produce different result in new
trial; certification from Appellate Court; claim that Appellate Court should have
engaged in de novo review of whether new evidence was likely to produce different
result; whether traditional considerations for applying abuse of discretion standard of review were implicated in present case when judge deciding petition for
new trial did not preside at petitioner’s criminal trial and parties agreed that
new jury would credit new DNA evidence; claim that statute (§ 52-270) that
authorizes petitions for new trial limited appellate court’s review to determining
whether trial court had abused its discretion; whether new evidence proved that
it was less likely that petitioner had touched jacket that witness purportedly saw
him discard after shooting; whether lack of DNA match between petitioner and
hairs found in victim’s car would lead to different result at new trial.
JPMorgan Chase Bank, National Assn. v. Davis (Order) . . . . . . . . . . . . . . . . . . . .
JPMorgan Chase Bank, National Assn. v. Essaghof (Order) . . . . . . . . . . . . . . . . . .
Keeley v. Ayala. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Elections; primaries; action brought by aggrieved candidate pursuant to statute
(§ 9-329a) to challenge absentee balloting process during special primary and
seeking order directing new special primary; reservation of questions of law;
appeal from trial court’s judgment; whether statute (§ 9-140b) governing procedure for returning absentee ballots prohibited political party official or candidate
from directing police officer to act as designee for absentee voter by retrieving
his or her absentee ballot and delivering it to town clerk; whether trial court’s
factual finding that absentee ballots without postmarks were not sent by United
States Postal Service and, thus, were not ‘‘mailed,’’ as contemplated by § 9-140b
(c), was clearly erroneous; whether trial court’s conclusion that supervised absentee balloting conducted at certain nursing home did not comply with minimum
requirements of law was supported by evidence; whether trial court correctly
determined that result of special primary had been placed seriously in doubt
based on violations of law governing absentee balloting procedure.
Kirby of Norwich v. Administrator, Unemployment Compensation Act . . . . . . . . . . .
Unemployment compensation; whether members of plaintiff’s sales force who
engaged in door-to-door sales of plaintiff’s products were employees of plaintiff
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or independent contractors under Unemployment Compensation Act (§ 31-222
et seq.); whether trial court correctly determined that plaintiff failed to establish
that sales representatives were customarily engaged in independently established
trade, occupation, profession or business of same nature as that involved in
service performed for plaintiff, as required by part C of ABC test, as set forth in
§ 31-222 (a) (1) (B) (ii) (I), (II) and (III), which governs determination of
whether services performed by individual constitute employment; claim that trial
court interpreted § 31-222 (a) (1) (B) (ii) (III) too narrowly and incorrectly
concluded that sales representatives were plaintiff’s employees; whether trial
court properly dismissed appeals from decisions of defendant Employment Security Board of Review; failure of plaintiff to present evidence of factors that court
may consider under totality of circumstances test for evaluating dynamics of
relationship between putative employee and employer; claim that this court should
reconsider and overrule prior case law holding that part C of ABC test is satisfied
only if putative employee is actually engaged in independently established trade,
occupation, profession or business of same nature as that involved in service
performed for putative employer.
Lebron v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . .
MacDermid, Inc. v. Leonetti . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Unjust enrichment; workers’ compensation; whether plaintiff employer’s unjust
enrichment claim was barred by doctrine of collateral estoppel; claim that plaintiff’s recovery was barred by statutory (§§ 31-290 and 31-296) provisions requiring approval of contractual workers’ compensation releases, public policy, and
severability clause contained in termination agreement between parties; preservation of issues through motions for directed verdict, discussed; whether trial
court improperly failed to instruct jury in accordance with defendant’s preliminary requests to charge; claim that trial court’s instruction on unjust enrichment
improperly permitted jury to find for plaintiff in absence of proof that any of
defendant’s actions or omissions caused plaintiff injury; whether defendant’s
claim of instructional error was barred by general verdict rule; claim that trial
court improperly excluded certain documents from evidence; whether certain
evidentiary claims were rendered moot by defendant’s failure to challenge independent grounds for exclusion.
Marchesi v. Board of Selectmen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Statutory (§ 13a-39) petition by defendant adjoining landowners requesting definition of highway boundaries by defendant board of selectmen; administrative
appeal from determination of board pursuant to statute (§ 13a-40); claim that
judicial determination regarding public status of highway is jurisdictional prerequisite to definitional proceeding under § 13a-39; whether certain procedural
irregularities deprived board or trial court of jurisdiction; claim that absence
of signature by plaintiff and another adjoining landowner rendered underlying
petition jurisdictionally defective; whether trial court’s decision to confirm
board’s finding pertaining to width of highway was clearly erroneous.
Martin v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . .
Martinez v. New Haven . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Negligent supervision; claim, pursuant to statute (§ 52-557n), that defendant city
and defendant board of education were negligent in failing to properly supervise
students in auditorium; whether trial court improperly determined that plaintiff
schoolchild, who at school during school hours, satisfied imminent harm to
identifiable persons exception to governmental immunity; whether plaintiff
failed to satisfy imminent harm prong of that exception because he failed to
prove that it was apparent to defendants that claimed dangerous condition,
namely, students running with safety scissors, was so likely to cause harm that
clear and unequivocal duty to act immediately was created; claim that defendants
failed to plead governmental immunity as special defense in operative answer;
whether trial court, which never expressly ruled on defendants’ request to amend
their answer to include governmental immunity as special defense, implicitly
granted request to amend answer and overruled objection thereto.
Meadowbrook Center, Inc. v. Buchman . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Attorney’s fees; breach of contract; certification from Appellate Court; whether Appellate Court properly reversed trial court’s denial of defendant’s statutory (§ 42150bb) postjudgment motion for attorney’s fees; whether thirty day filing deadline
set forth in rule of practice (§ 11-21) governing such motions was directory or
mandatory in nature; claim that, even if trial court had discretion to entertain
untimely motion for attorney’s fees, defendant’s motion was nevertheless barred
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as matter of law; whether Appellate Court properly remanded case to trial court
for hearing on defendant’s motion; standard governing consideration of untimely
filings, discussed.
Megos v. Ranta (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Meletrich v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . .
Meribear Productions, Inc. v. Frank . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Action to enforce foreign default judgment; breach of contract; quantum meruit;
certification from Appellate Court; whether trial court’s judgment was final as
to both defendants; whether Appellate Court lacked jurisdiction over defendants’
joint appeal; two categories of alternative theory cases distinguished for purposes
of final judgment rule.
Metropolitan District v. Commission on Human Rights & Opportunities (Order) . . . . .
Micek-Holt v. Papageorge (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Morgan v. Commissioner of Correction (Order). . . . . . . . . . . . . . . . . . . . . . . . .
Mundle v. Commissioner of Correction (Order). . . . . . . . . . . . . . . . . . . . . . . . .
MYM Realty, LLC v. Doe (Orders). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
NationStar Mortgage LLC v. Washington (Order) . . . . . . . . . . . . . . . . . . . . . . . .
Nationstar Mortgage, LLC v. Washington (Order) . . . . . . . . . . . . . . . . . . . . . . . .
O’Brien v. New Haven (Orders) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Papageorge v. Micek-Holt (Order) (See Micek-Holt v. Papageorge) . . . . . . . . . . . . .
Pettiford v. State (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Pritsker v. Keating (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Ridgaway v. Mount Vernon Fire Ins. Co. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Insurance; action to recover damages for defendant’s refusal to provide coverage
under insurance policy it issued to its insured, which had assigned its rights
in policy to plaintiffs as part of settlement agreement in related action; motion
for nonsuit based on plaintiffs’ failure to comply with discovery order; motion
to open judgment of nonsuit; certification from Appellate Court; whether Appellate
Court incorrectly determined that trial court had abused its discretion in rendering judgment of nonsuit for counsel’s failure to comply with order of court; claim
that Appellate Court improperly applied proportionality test that applies only to
sanctions for violations of discovery orders; whether judgment of nonsuit was
proportionate sanction in light of entirety of factual findings; remand for trial
court to conduct hearing on sanctions.
Reinke v. Sing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; whether trial court had subject matter jurisdiction and
authority to determine plaintiff’s claim seeking modification of dissolution judgment; claim that trial court was deprived of subject matter jurisdiction by statute
(§ 46b-86 [a]) providing that trial court may not modify portion of dissolution
judgment that assigns estate of one party to other party; whether provisions of
§ 46b-86 (a) are subject matter jurisdictional; whether Sousa v. Sousa (157 Conn.
App. 587) was wrongly decided; whether statute (§ 52-212a) authorized trial
court to open dissolution judgment when parties had orally agreed to submit to
court’s jurisdiction.
Rockwell v. Rockwell (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rutter v. Janis (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
St. Juste v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; claim that trial counsel rendered ineffective assistance by failing
to advise petitioner of immigration consequences of pleading guilty to assault
in second degree; certification from Appellate Court; whether Appellate Court
correctly determined that petitioner’s appeal from trial court’s denial of habeas
petition was moot; whether, in light of petitioner’s deportation during pendency
of appeal, any practical relief could be provided in connection with assault
conviction; whether petitioner’s prior conviction of threatening in second degree
constituted crime of moral turpitude barring petitioner’s reentry into country;
collateral consequences doctrine, discussed.
Silver v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . . .
Spencer v. Spencer (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Stackpole v. Stamford (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Stanley v. State’s Attorney (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Stamford v. Pepaj (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Andrews (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Angel M. (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Anthony L. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Antwon W. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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State v. Azevedo (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Blaine (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Bobe (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Brown (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Bush (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Capital felony; murder; attempt to commit murder; assault first degree; criminal
possession of pistol or revolver; whether defendant’s appeal with respect to his
claims challenging penalty phase should be dismissed on ground that those claims
were not ripe; claim that defendant was denied his due process right to be present
during two unrecorded pretrial scheduling conferences; whether scheduling conferences were critical stages of prosecution; claim that trial court’s denial of
defendant’s motions for pretrial continuances deprived defendant of due process
right to fair trial; claim that trial court’s failure to excuse three jurors violated
defendant’s right to impartial jury under federal and state constitutions; whether
trial court properly found that defendant was competent to stand trial; whether
trial court improperly interpreted defendant’s burden to overcome statutory (§ 5456d [b]) presumption of competence to require that he produce experts who could
testify with certainty that his failure to communicate with defense counsel was
not volitional; claim that trial court’s interpretation of § 54-56d (b) as requiring
him to bear different burden to rebut presumption of competence than that which
would have applied if trial court had sua sponte raised issue violated his right
to equal protection; claim that phrases ‘‘at the same time’’ and ‘‘in the course of
a single transaction’’ in capital felony statute ([Rev. to 1999] § 53a-54b [8])
were void for vagueness as applied to defendant’s conduct; whether evidence was
sufficient to prove beyond reasonable doubt that defendant had committed capital
felony, murder and attempt to commit murder; whether record supported defendant’s contention that no reasonable juror could have found that he failed to meet
his burden of establishing by preponderance of evidence his affirmative defense
that he had acted under influence of extreme emotional disturbance; claim that
admission of autopsy reports prepared by medical examiner who did not testify
at trial violated defendant’s rights under federal and state constitutions to confront his accusers; claim that defendant was deprived of fair trial when trial
court improperly failed to strike, sua sponte, evidence regarding existence of
protective order and failed to instruct jury to disregard that evidence; whether
trial court improperly admitted evidence of defendant’s uncharged misconduct
to prove either motive, means to commit charged crimes, or identity; whether
trial court improperly instructed jury regarding purpose for which it could
consider evidence of uncharged misconduct; whether trial court improperly
denied defendant’s motion to suppress certain eyewitness identifications as unreliable and product of unnecessarily suggestive identification procedures, in violation of his right to due process; whether trial court’s failure to include certain
language requested by defendant in its instruction on affirmative defense of
extreme emotional disturbance, even if improper, was harmless; claim that
numerous statements by prosecutor during closing and rebuttal argument were
improper and violated defendant’s right to fair trial; claim that prosecutor’s
remarks in her closing argument misstated law concerning intent; whether prosecutor improperly urged jurors to draw speculative inferences for which there
was no support in record; claim that prosecutor’s use of phrases ‘‘we know’’ and
‘‘you know’’ during her closing argument was improper; whether prosecutor
improperly vouched for witness; whether defendant could establish prejudice
from prosecutor’s improper remark during rebuttal argument that ‘‘[m]urderers
take risks’’; whether prosecutor improperly commented on defendant’s failure to
testify; claim that trial court improperly failed to inquire about whether defendant’s right to counsel was jeopardized by potential conflict of interest; claim that
this court should adopt federal cumulative error doctrine.
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State v. Cushard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Robbery first degree; assault first degree; burglary first degree; whether defendant
was deprived of right to counsel under sixth amendment to federal constitution;
claim that defendant was entitled to automatic reversal of judgment of conviction
despite valid, subsequent waiver of right to counsel because his initial waiver
was inadequate; certification from Appellate Court; whether Appellate Court
properly applied harmless error review to defendant’s claim of inadequate waiver;
whether defendant’s lack of counsel was structural error because it affected fair-
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ness of entire criminal proceedings; adequacy of record to determine impact on
trial due to lack of counsel; whether defendant’s lack of counsel was harmless
beyond reasonable doubt due to subsequent, valid waiver of right to counsel.
State v. Daniel W. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Davis (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Dyous (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Frazier (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Grant (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Harris (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Hudson (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Jackson (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Johnson (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Josephs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Cruelty to animals; claim that statute (§ 53-247 [a]) prohibiting person from unjustifiably injuring animal requires proof that defendant had specific intent to injure
animal; whether trial court properly concluded that § 53-247 (a) required only
general intent to engage in conduct in question; claim that § 53-247 (a) was
unconstitutionally vague as applied to defendant’s conduct; whether defendant’s
conduct clearly came within unmistakable core of conduct prohibited under § 53247 (a); whether evidence was sufficient to convict defendant pursuant to § 53247 (a).
State v. Lebrick (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Louis D. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Manousos (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Montana (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Neary (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Outlaw (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Panek . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Voyeurism; whether Appellate Court properly upheld trial court’s dismissal of
charges; whether video voyeurism statute (§ 53a-189a [a] [1]) that requires
victim to be not in plain view refers to plain view of defendant or plain view of
public generally; certification from Appellate Court; whether Appellate Court
correctly determined that § 53a-189a (a) (1) plainly and unambiguously referred
to plain view of defendant; whether legislature intended not in plain view to
refer to plain view of public generally; claim that ambiguity in § 53a-189a (a)
(1) should be resolved in defendant’s favor under rule of lenity; claim that § 53a189a (a) (1) was unconstitutionally vague on its face and as applied to defendant’s conduct.
State v. Porter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Assault of public safety personnel; interfering with officer; possession of narcotic
substance; claim that defendant’s conviction of both assault of public safety
personnel and interfering with officer violated constitutional prohibition against
double jeopardy; certification from Appellate Court; whether Appellate Court
properly reviewed evidence presented at trial in connection with its double jeopardy analysis; whether Appellate Court properly rejected defendant’s double jeopardy claim; claim that allowing court to review evidence in determining whether
offenses arose from same act or transaction contravened constitutional principles
of notice and unduly complicated defendant’s legal defense.
State v. Richard P. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Robert S. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Salmond (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Small (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Smith (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Smith (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Soyini (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Stanley (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Stanley (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Swilling (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Thomas (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Tucker (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Vivo (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Walker (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Szymonik v. Szymonik (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Thomas v. Thomas (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Toland v. Toland (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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Torres v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . .
U.S. Bank National Assn., Trustee v. Blowers (Order) . . . . . . . . . . . . . . . . . . . . .
U.S. Bank National Assn. v. Tope (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . .
U.S. Bank National Association v. Christophersen (Order) . . . . . . . . . . . . . . . . . .
Valley National Bank v. Private Transerve, LLC (Order) . . . . . . . . . . . . . . . . . . . .
Valliere v. Commissioner of Social Services . . . . . . . . . . . . . . . . . . . . . . . . . . .
Administrative appeal; application for Medicaid benefits; whether trial court properly sustained appeal from decision upholding denial of spousal support allowance; claim that preexisting spousal support order issued by Probate Court
pursuant to statute (§ 45a-655 [b] and [d]) was binding on Commissioner of
Social Services in connection with calculation of certain Medicaid benefits; statutory (§ 17b-261b) right of commissioner to intervene in certain Probate Court
proceedings, discussed.
Vitale v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . . .
Wachovia Mortgage, FSB v. Toczek (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . .
Wiederman v. Halpert (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Zilkha v. Zilkha (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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CASES ARGUED AND DETERMINED

IN THE

SUPREME COURT
OF THE

STATE OF CONNECTICUT

MICHAEL SKAKEL v. COMMISSIONER
OF CORRECTION*
(SC 19251)
Palmer, Eveleigh, McDonald, Espinosa, Robinson,
Vertefeuille and D’Auria, Js.**
Syllabus
The petitioner, who had been convicted of murder, sought a writ of habeas
corpus, claiming, inter alia, that his criminal trial counsel, S, had provided
ineffective assistance of counsel. The habeas court agreed with some
* This opinion supersedes the opinion of this court in Skakel v. Commissioner of Correction, 325 Conn. 426, 159 A.3d 109 (2016), which was officially
released on December 30, 2016, on the issue for which reconsideration en
banc was granted.
** This appeal was originally argued before a panel of this court consisting
of Justices Palmer, Zarella, McDonald, Espinosa, Robinson and Vertefeuille.
Thereafter, Justice Eveleigh was added to the panel. Justice Eveleigh read
the briefs and appendices, and listened to a recording of the oral argument
prior to participating in this decision. After publication of our initial decision,
in which we reversed the habeas court’s judgment; see Skakel v. Commissioner of Correction, 325 Conn. 426, 531, 159 A.3d 109 (2016); Justice Zarella
retired from the Judicial Branch. Thereafter, the petitioner filed a timely
motion for reconsideration en banc, seeking review by a seven member
panel of this court. Following a vote of the six remaining panel members,
we granted the petitioner’s request for a panel comprised of seven members.
Justice D’Auria, who became a member of this court after the petitioner’s
motion for reconsideration en banc was filed, was then added to the panel,
and he has read the briefs and appendices, and listened to a recording of
the oral argument prior to participating in this decision. On reconsideration
en banc, Justices McDonald and Robinson join Justice Palmer’s majority
opinion, Justice D’Auria joins all but part II of Justice Palmer’s majority
opinion, Justice D’Auria files a separate concurring opinion, Justices
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Skakel v. Commissioner of Correction
of the petitioner’s ineffective assistance claims, including his claim that
S provided ineffective assistance insofar as he failed to investigate and
present an additional alibi witness, O, who, according to the petitioner,
saw him at the home of his cousin, T, at or around the time that the
victim’s murder allegedly was committed. During the grand jury proceedings preceding the petitioner’s criminal trial, T’s sister, D, testified that
she was at T’s home with her ‘‘beau’’ on the night of the murder and
that she had given a statement to the police several days after the murder
in which she explained that she had observed the petitioner, among
others, at T’s home that night. The habeas court relied in part on the
fact that S apparently disregarded the significance of D’s grand jury
testimony by failing to ascertain the identity of D’s beau, later identified
as O, in order to determine whether he, as a disinterested witness, could
verify that the petitioner was at T’s home at the time of the murder.
The habeas court also relied on that fact that O testified at the habeas
proceeding that he was at T’s home visiting D on the night of the victim’s
murder and that the petitioner was there watching television with T,
among others. The habeas court rendered judgment granting the petition,
from which the respondent, the Commissioner of Correction, appealed
and the petitioner cross appealed. Thereafter, this court, in a four to
three decision, reversed the habeas court’s judgment, concluding that
the petitioner had failed to prove his ineffective assistance claims. After
one of the justices in the majority opinion retired from the Judicial
Branch, the petitioner filed a timely motion for reconsideration en banc,
which a majority of the remaining six justices granted. Another justice
was then added to the panel, and, upon reconsideration, held that the
habeas court correctly concluded that S’s failure to identify and call O
as an alibi witness constituted deficient performance, that deficient
performance resulted in prejudice to the petitioner sufficient to undermine confidence in the outcome of his criminal trial, and the petitioner,
having been deprived of a fair trial, was entitled to a new trial at which
he will have the benefit of O’s testimony:
1. This court properly added a seventh panel member to decide the petitioner’s motion for reconsideration en banc after one of the original panel
members retired from the Judicial Branch: this court’s decision to add
a seventh panel member reflected this court’s strong and long-standing
preference for resolving appeals and related motions, whenever possible,
on their merits, a preference that would have been thwarted when, as
Espinosa and Vertefeuille join Justice Eveleigh’s dissenting opinion, and
Justice Espinosa files a separate dissenting opinion. Because of these
changes in the panel and vote, this opinion supersedes in all respects our
prior decision; see Skakel v. Commissioner of Correction, supra, 426; on
the issue for which reconsideration en banc was granted. See, e.g., Honulik
v. Greenwich, 293 Conn. 698, 702 n.1, 980 A.2d 880 (2009).
The listing of justices reflects their seniority status on this court as of
date of oral argument.
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in the present case, a tie vote on the merits would have resulted in a
deadlock, and the court’s undisputed discretion to add a seventh panel
member derived from its inherent supervisory authority over the administration of justice; moreover, this court’s practice of undertaking steps
to avoid a deadlock resulting from a tie vote in any appeal or on a
related motion was required by the plain language of the statute (§ 51209) governing the procedure of the Supreme Court when the court is
evenly divided as to the result in a particular case, the decision to add
a panel member was consistent with the practice of every other sister
state that has addressed the issue of whether to add a judge or justice
under these circumstances, and this court previously has substantially
altered or reversed a prior decision in response to a motion for reconsideration following the retirement of a member of the court and the
addition of one or more new panel members.
2. S’s failure to investigate whether O could provide testimony that was
favorable to the petitioner’s alibi defense was unreasonable in light of
the importance of the petitioner’s alibi defense, the significance of O’s
testimony to that defense, the ease with which O could have been
located, and the gravity of the charge and the potential punishment that
the petitioner faced: the petitioner’s alibi was his primary defense to
the state’s case against him, and it would have been easy for S to have
ascertained O’s identity, to have located him, and to have discovered
that he had critical alibi testimony to offer; moreover, O’s alibi testimony
would have been significant because the petitioner’s other alibi witnesses were either his siblings or cousins, and the state emphatically
maintained at trial that the jury should not credit the petitioner’s alibi
witnesses because they were closely related to him and were lying to
protect him; furthermore, the importance of a thorough pretrial investigation was much greater in the petitioner’s criminal case, in which the
petitioner was exposed to a lengthy prison term.
3. S’s deficient performance resulted in prejudice to the petitioner, as there
was a reasonable probability that the outcome of the petitioner’s criminal
trial would have been different if S had located O and had called him
as an alibi witness: O’s testimony would have substantially bolstered
the credibility of the family alibi witnesses, whom the state accused of
lying to protect the petitioner, and would have allowed the petitioner
to refute the state’s claim that there had been a long-standing family
conspiracy to conceal the petitioner’s involvement in the victim’s murder; moreover, contrary to the respondent’s claim, the evidence of the
petitioner’s guilt was not so strong or overwhelming that S’s deficient
performance could be deemed trivial, as there was no forensic evidence
or eyewitness testimony linking the petitioner to the murder, and the
primary witnesses and evidence on which the state relied to prove the
petitioner’s guilt, including certain purportedly incriminating statements
that the petitioner had made under duress, were impeachable; furthermore, there was no merit to the respondent’s claim that the petitioner’s
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alibi was only a partial one and, therefore, that, even if the jury had
credited his alibi, it nonetheless would have found him guilty, as the
substantial weight of the evidence indicated that the victim was murdered during a window of time that the petitioner’s alibi would have
covered.
(One justice concurring separately; three
justices dissenting in two opinions)
Argued February 24, 2016—officially released May 4, 2018***
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Hon. Thomas A. Bishop,
judge trial referee, who, exercising the powers of the
Superior Court, rendered judgment granting the petition; thereafter, the court granted in part the petitions
for certification filed by the respondent and the petitioner, and the respondent appealed and the petitioner
cross appealed. Affirmed.
Susann E. Gill, former supervisory assistant state’s
attorney, with whom were James A. Killen, senior assistant state’s attorney, and, on the brief, Kevin T. Kane,
chief state’s attorney, John C. Smriga, state’s attorney,
Leonard C. Boyle, deputy chief state’s attorney for operations, and Jonathan C. Benedict, former state’s attorney, for the appellant-cross appellee (respondent).
Hubert J. Santos, with whom was Jessica M. Walker,
for the appellee-cross appellant (petitioner).
Opinion

PALMER, J. The sole issue now before us in this
appeal by the respondent, the Commissioner of Correc*** May 4, 2018, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes. This opinion is being released as a slip opinion to allow Senior Justice Espinosa,
who has indicated by letter to the Judicial Branch that she is retiring from
the Judicial Branch effective May 28, 2018, to participate in any rulings on
any motions filed in response to this decision.
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tion, is whether the habeas court properly concluded
that the petitioner, Michael Skakel, is entitled to a new
trial because counsel in his murder case, Michael Sherman, rendered ineffective assistance by failing to obtain
certain readily available evidence that he should have
known was potentially critical to the petitioner’s alibi
defense, that is, the testimony of a disinterested alibi
witness whom the habeas court found to be highly
credible. Because we agree with the habeas court both
that Sherman’s failure to secure that evidence was constitutionally inexcusable and that that deficiency undermines confidence in the reliability of the petitioner’s
conviction—a conviction founded on a case, aptly characterized by the habeas court as far from overwhelming,
that was devoid of any forensic evidence or eyewitness
testimony linking the petitioner to the crime—we affirm
the judgment of the habeas court ordering a new trial.
This case comes to this court again under the following circumstances. In 2002, a jury found the petitioner
guilty of the brutal murder of his fifteen year old neighbor, Martha Moxley (victim), whose bludgeoned and
partially unclothed body was discovered on October
31, 1975, behind her parents’ home in the Belle Haven
section of the town of Greenwich. This court affirmed
his conviction; State v. Skakel, 276 Conn. 633, 770, 888
A.2d 985, cert. denied, 549 U.S. 1030, 127 S. Ct. 578, 166
L. Ed. 2d 428 (2006); and, thereafter, the petitioner filed
a petition for a writ of habeas corpus, principally claiming that his trial counsel, Sherman, had rendered ineffective assistance in numerous respects. The habeas
court, Hon. Thomas A. Bishop, judge trial referee,
agreed with several of the petitioner’s claims, among
them that Sherman had performed deficiently in investigating and presenting the petitioner’s alibi defense by
failing to adduce the testimony of a truthful and crucial
alibi witness, Denis Ossorio. The habeas court further
concluded that, in light of the relative weakness of the
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state’s case and the powerful support that Ossorio’s
testimony provided for the petitioner’s alibi, Sherman’s
deficient performance had so seriously prejudiced the
petitioner that it is reasonably probable that the outcome of the petitioner’s criminal trial would have been
different if the jury had heard from Ossorio. The habeas
court therefore rendered judgment granting the petition, ordering a new trial for the petitioner, and the
respondent appealed. On appeal, in a closely divided
decision, this court reversed the judgment of the habeas
court, concluding that the petitioner had failed to prove
any of his claims of ineffective assistance. See Skakel
v. Commissioner of Correction, 325 Conn. 426, 430–31,
531, 159 A.3d 109 (2016).1 The petitioner thereafter filed
a timely motion for reconsideration en banc, limited to
his claim that Sherman’s performance with respect to
the petitioner’s alibi defense was constitutionally inadequate. We granted the petitioner’s motion, and, upon
reconsideration, we now conclude that the habeas court
correctly determined that the petitioner is entitled to
a new trial due to Sherman’s failure to adequately investigate and present the petitioner’s alibi defense, which
rendered the petitioner’s trial fundamentally unfair.
Accordingly, we affirm the judgment of the habeas
court.
I
FACTS AND PROCEDURAL HISTORY
The facts of this tragic case, which arises out of
events that transpired more than forty years ago, are
set forth in considerable detail in the habeas court’s
memorandum of decision and in this court’s decision
1
Justice Zarella authored the majority opinion; Skakel v. Commissioner
of Correction, supra, 325 Conn. 430; which Justices Eveleigh, Espinosa and
Vertefeuille joined. Id., 531. Justice Palmer authored a dissenting opinion;
id., 534 (Palmer, J., dissenting); which Justice McDonald joined; id.; and
with which Justice Robinson agreed in part; id., 531 (Robinson, J., concurring
in part and dissenting in part).
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on the petitioner’s direct appeal.2 See State v. Skakel,
supra, 276 Conn. 640–53. For present purposes, we
focus our attention on those facts and the procedural
history that are most relevant to the respondent’s claim
that the habeas court incorrectly determined that Sherman rendered ineffective assistance of counsel in connection with his investigation and presentation of the
petitioner’s alibi defense. We more fully address all of
the evidence presented in support of the conviction,
however, later in this opinion when we consider
whether Sherman’s performance prejudiced the petitioner.
Those facts are rather extensive but may be summarized as follows. In the early afternoon of October 31,
1975, the victim’s body was discovered under a pine
tree behind her parents’ home. She had been severely
and repeatedly beaten with a golf club, which was later
determined to have belonged to the petitioner’s then
deceased mother. The victim had been last seen at
approximately 9:30 p.m. on October 30, 1975, standing
with the petitioner’s seventeen year old brother,
Thomas Skakel, in the Skakel family’s driveway. The
location where the police determined that the victim
was attacked was along what would have been the most
direct route between where she was last seen and her
parents’ home, indicating that she was likely murdered
as she made her way home from the Skakel driveway.
Earlier that evening, at approximately 6:30 p.m., the
victim had left her house to celebrate mischief night—
the night before Halloween—with her friend, Helen Ix,
and other children from the neighborhood. When the
victim left her house, the petitioner, then fifteen years
2
We note, in addition, that, because this opinion addresses the very same
claim and reaches the very same conclusion in regard to that claim as the
dissenting opinion in Skakel v. Commissioner of Correction, supra, 325
Conn. 426, some of the discussion of the defendant’s claim is taken verbatim
from that dissenting opinion. See id., 534–623 (Palmer, J., dissenting).
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old, and his six siblings, Rushton Skakel, Jr., Julie Skakel, Thomas Skakel, John Skakel, David Skakel and
Stephen Skakel, together with their cousin James Terrien, their tutor Kenneth Littleton, and Julie Skakel’s
friend, Andrea Shakespeare, were having dinner at the
Belle Haven Club. This group returned home from dinner shortly before 9 p.m., at which time the victim, Ix,
and eleven year old Geoffrey Byrne came by the Skakel
house to visit.
The petitioner immediately led the visitors outside,
where they all climbed into the Skakel family’s Lincoln
Continental to talk and listen to music. Shortly thereafter, Thomas Skakel joined them in the Lincoln. At
approximately 9:25 p.m., the group was interrupted by
Rushton Skakel, Jr., John Skakel and Terrien, who told
them that they needed to use the car to take Terrien
home, where they planned to watch Monty Python’s
Flying Circus, a television show, at 10 p.m. At that point,
the victim, Ix, Byrne and Thomas Skakel got out of the
car, while Rushton Skakel, Jr., John Skakel and Terrien
got into the car with the petitioner. Upon exiting the
car, Thomas Skakel and the victim began roughhousing
in a flirtatious manner, which made Ix uncomfortable,
prompting her, along with Byrne, to leave. According
to Ix, the Lincoln was pulling out of the driveway as
she and Byrne began walking home, leaving Thomas
Skakel and the victim alone in the driveway. That was
the last time any of the victim’s friends reported
seeing her.3
3
We note that, when the police interviewed Thomas Skakel the next day,
just hours after the victim’s body was discovered, he stated that he went
into his house for the evening immediately after Ix and Byrne departed, and
that the victim also left at that time. Nearly twenty years later, however,
Thomas Skakel disclosed that he had lied to the police and that, in fact, he
and the victim had remained in his backyard for about twenty minutes, at
which time they engaged in consensual sexual contact. In addition, on the
eve of the petitioner’s criminal trial, Thomas Skakel, in the presence of his
attorney, repeated this version of the events to Sherman. The jury, however,
never heard anything about Thomas Skakel’s claimed sexual involvement
with the victim that evening because Sherman was informed by counsel for
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Ix arrived home at about 9:30 p.m. and telephoned a
friend. At approximately 9:45 p.m., Ix’ dog, an Australian
shepherd named ‘‘Zock,’’ began barking violently near
the entrance to the victim’s driveway, located directly
across the street from the entrance to Ix’ driveway. The
barking was so incessant and agitated that Ix put down
the telephone and opened the door to call the dog inside.
Although, previously, Zock had always come when
called, that night he refused to come no matter how
fervently and repeatedly Ix called to him. In interviews
with the police following the murder, and in testimony
at the petitioner’s criminal trial twenty-seven years
later, Ix stated that, prior to that evening, she had never
seen her dog behave in such an agitated manner. Ix
explained that his barking that night, which she
described as ‘‘scared’’ and ‘‘violent,’’ was very different
from the way he usually barked; he ‘‘was definitely
disturbed by something that was going on,’’ and he ‘‘was
basically barking in the direction of the site where [the
victim’s] body was found [the next day].’’ The police
later determined, on the basis of blood spatter found
at the scene, that the victim was initially attacked in
or near her driveway.4
Thomas Skakel that he would invoke his constitutional privilege against selfincrimination, and, accordingly, he was not called to testify at the petitioner’s
criminal trial. Sherman did not otherwise seek to introduce any evidence
concerning that purported involvement. Consequently, for purposes of
resolving the petitioner’s motion for reconsideration en banc, we do not
consider Thomas Skakel’s statements either to the police or to Sherman.
4
The habeas court noted the following additional information concerning
the unusual behavior of a dog between 9:30 and 10 p.m. on October 30,
1975. ‘‘This court is aware, from a review of the Greenwich police file, that
. . . [Robert] Bjork . . . reported that he observed his dog, a springer spaniel, walk to the edge of his property, which bordered on the Moxley property,
and ‘then [walk] to the area of the pine tree where the body of the victim
was subsequently found. . . . Bjork related that the dog would first walk
to the area of the willow tree on the southwest corner of the Moxley property,
where two large spots of blood were found, and then walk from this spot
to the pine tree. At the time, [Bjork] related that he placed no significance
in the action. He related that this was approximately 9:50 p.m.’ This report
was filed on April 8, 1976. Since the jury did not hear this evidence, and
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The victim’s mother, Dorothy Moxley, reported hearing a similar commotion in her yard between 9:30 and
10 p.m. on the night of the murder. The victim’s mother
testified that the disturbance, which consisted of
‘‘excited voices’’ and ‘‘incessant barking,’’ was so distracting that she stopped what she was doing to look
out the window. According to the victim’s mother, it
was ‘‘very, very cold and very dark’’ outside on the
night in question. When she could not see anything, she
turned on the porch light but then immediately turned
it off because she feared that whoever was there might
steal the victim’s new bike. The victim’s mother grew
worried when the victim had not returned by 11 p.m.
and began calling all of the victim’s friends, ‘‘everyone
that [she] could think of,’’ in an effort to locate the
victim. When the victim still had not returned by 1 a.m.,
the victim’s mother asked the victim’s older brother,
John Moxley, to go out and look for her. At 3:48 a.m.,
she finally called the Greenwich police to report the
victim missing. During that telephone call, she stated
that the victim had been ‘‘expected home at 9:30 p.m.’’
She also stated that she had called several of the victim’s
friends before calling the police and had been told by
one to ‘‘check with the . . . Skakels . . . .’’ The victim’s mother reported that she had ‘‘called the Skakel
residence . . . and spoke to Thomas’’ Skakel, who
‘‘informed [her] that he last saw [the victim] at approximately 9:30 the preceding night [and that the victim
had] told him she was going home to do homework.’’
At trial, the victim’s mother testified that the victim was
extremely reliable about coming home at a reasonable
there is no claim by the petitioner that trial counsel was ineffective for not
presenting this evidence, the court draws no conclusions from it regarding
ineffectiveness. The court simply notes that such evidence, if presented,
would have further buttressed the petitioner’s claim regarding the approximate time of death and, by extension, the importance of his alibi defense.’’
We, likewise, do not rely on this evidence in connection with our determination of the petitioner’s motion for reconsideration en banc.
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hour, which, as she recalled, was 9:30 p.m. on school
nights and 10:30 p.m. on nonschool nights.
Following the murder, the Greenwich police retained
Joseph Jachimczyk, then the chief medical examiner
for Harris County, Texas, and a nationally renowned
pathologist and criminalist, to assist them in their investigation. Jachimczyk, who testified as a defense witness
at trial, determined that the victim’s time of death was
approximately 10 p.m. based on the contents of her
stomach, the extent of rigor mortis, the time that she
was expected home, and the report of dogs barking at
the crime scene. Harold Wayne Carver II, who, at the
time of trial, was the state’s chief medical examiner,
testified that he did not participate in the victim’s
autopsy, which had been performed by Elliot Gross,
formerly the state’s chief medical examiner, but that
he was able to form an opinion about certain aspects
of the victim’s death on the basis of the record of the
autopsy. In particular, Carver explained that, although
he could not determine the time of death precisely on
the basis of the condition of the victim’s body, he
believed that the victim died between 9:30 p.m. on October 30, 1975, and 12 or 1 a.m. the next morning. Carver
further opined that it was likely that the victim died
closer to 9:30 p.m. on October 30 than to when she was
found the next day.
That time of death was also consistent with testimony
adduced at trial establishing that the victim did not
return home on the night of the murder when she was
expected and that no one saw her alive after she was
last seen in the Skakel driveway at 9:30 p.m. For example, one of the victim’s friends, Jackie Wetenhall, who
was with her that evening, testified that she returned
home at 9 p.m. and that it was her understanding that
the victim also had a curfew. As we previously noted,
the victim’s mother testified that the victim did not
return home as expected and that her failure to do so

Page 52

CONNECTICUT LAW JOURNAL

12

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

was out of character. She further testified that, after
the victim failed to return home by 11 p.m., she called
every one of the victim’s friends, and her own friends,
as well, in an effort to locate the victim, but without
success. Thomas G. Keegan, the detective in charge of
the investigation for the Greenwich police, testified that
the police canvassed the entire area after the murder
in an effort to locate anyone who could shed light on
the victim’s time of death and whereabouts after 9:30
p.m., but also to no avail.5
Following the murder and for many years thereafter,
the petitioner’s brother, Thomas Skakel, was the prime
suspect in the murder, not only because he was the last
person to be seen with the victim, but also because,
shortly after the murder, investigators determined that
he had been untruthful about his activities on the night
the victim was murdered.6 In 1976, the police sought
5

Thus, as Keegan wrote in a letter to Jachimczyk shortly after the murder:
‘‘Our assumption is that death occurred about 10 p.m., October [30], as the
investigation shows that two neighborhood dogs were highly agitated shortly
before 10 p.m. We feel that, even though there was no school the next day,
the [victim] left the Skakel house and was headed home because her friends
were not going to remain out any longer that night. We have interviewed
[400] people, and no one saw the [victim] after 9:30 p.m. on the night in
question. It seems highly unlikely . . . that a . . . fifteen year old female
would [wander the neighborhood alone] at night.’’ Because this letter was
never introduced into evidence at the petitioner’s criminal trial, it plays no
role in our analysis of the issues raised in this appeal.
6
Immediately after the murder, Thomas Skakel told the police that he
had not spent any time with the victim after his brothers and Terrien left
the Skakel residence in the family’s Lincoln because he had to complete a
homework assignment that was due the next day. He also informed the
police that he was in his bedroom working on that assignment at 10 p.m.
Subsequently, however, the police learned from Thomas Skakel’s teachers
that there had been no homework assignment the next day. They also learned
from Littleton that Thomas Skakel was not in his bedroom at 10 p.m., as
he had claimed. Although this evidence was pertinent to claims raised in
the respondent’s appeal from the judgment of the habeas court, it does not
bear on the outcome of the issues raised in the petitioner’s motion for
reconsideration en banc because the evidence was not introduced at the
petitioner’s criminal trial, and it is not otherwise the subject of any claim
raised in the petitioner’s motion for reconsideration en banc.
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permission from the state’s attorney to apply for an
arrest warrant for Thomas Skakel, but permission was
denied because the state’s attorney did not believe that
the facts set forth in the warrant application were sufficient to establish probable cause to believe that Thomas
Skakel had committed the murder. For a number of
years, the Skakels’ tutor, Littleton, was also a prime
suspect, but, after considerable investigation, he was
exonerated. Ultimately, the case went cold.
In the early 1990s, several events led to the reopening
of the investigation and eventually resulted in the petitioner’s arrest and conviction. Notable among them was
the publication, in 1993, of ‘‘A Season in Purgatory,’’
Dominick Dunne’s best-selling novel in which Dunne
depicted Thomas Skakel as the murderer. Because of
the renewed scrutiny on his family, the petitioner’s
father, Rushton Skakel, Sr., hired a private security firm,
Sutton Associates, to investigate the murder in the hope
of exonerating his family. As part of that investigation,
investigators from Sutton Associates interviewed
Thomas Skakel and the petitioner, both of whom disclosed that they had lied to the police in 1975 about
their activities on the night of the murder. Thomas Skakel told the investigators that, after his brothers left to
take Terrien home at approximately 9:30 p.m., he and
the victim had spent about twenty minutes in his backyard engaged in heavy petting and mutual masturbation.
The petitioner, for his part, told the Sutton Associates
investigators that, after returning from the Terrien
home at around 11 p.m., he went back out, at around
12 a.m., to peep in the window of a woman who lived
nearby. On the way home, he stopped at the victim’s
house, climbed a tree adjacent to the house, and masturbated. The petitioner later told the same story to Richard Hoffman, a ghost writer whom the petitioner hired
in 1997 to assist him in writing his autobiography.
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In 1994, an employee of Sutton Associates stole the
firm’s files on the case, including detailed suspect profiles, and gave them to Dunne and to Leonard Levitt, a
journalist who previously had written extensively about
the case. On November 26, 1995, Levitt published the
first of a series of newspaper articles in which he disclosed that the petitioner and Thomas Skakel had
changed their stories with respect to their activities on
the night of the murder. Dunne later gave the stolen
Sutton Associates files to Mark Fuhrman, the former
Los Angeles police detective who was notorious for his
allegedly perjurious testimony at the Orenthal James
(O. J.) Simpson murder trial. In 1998, Fuhrman published a book in which he accused the petitioner of the
victim’s murder and the victim’s family of conspiring
to cover it up. In his book, Fuhrman urged that a grand
jury be empaneled immediately to investigate his
theory.
Shortly thereafter, in September, 1998, a grand jury
was convened to investigate the case, and the petitioner
hired Sherman to represent him in connection with that
proceeding. Numerous witnesses were called to testify
before the grand jury, including the petitioner’s cousin,
Georgeann Dowdle, Terrien’s sister, who, at the time
of the murder, lived with Terrien in their mother’s home.
Significantly, Dowdle testified that she was at home
with her young daughter and her ‘‘beau’’ on the night
of the murder7 and heard her brother and Skakel cousins
talking, but, given the passage of so much time, she
could not recall whether she actually saw them. She
further testified, however, that she gave a statement to
the police several days after the victim’s murder in
which she explained that she had observed the petitioner and his two brothers at the Terrien home on the
7
As we explain in greater detail hereinafter, neither the state nor Sherman
ever asked Dowdle about the identity of her ‘‘beau,’’ who was subsequently
identified as Ossorio, until years after the petitioner’s criminal trial.
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evening of October 30, 1975. Dowdle also testified that
her statement to the police was truthful and accurate
in all respects.
Following the publication of the Levitt articles in
1995, and Fuhrman’s book in 1998, several witnesses
came forward claiming that, at various times and in
different ways, the petitioner had incriminated himself
in the victim’s murder. Two such witnesses, Gregory
Coleman and John Higgins, claimed that the petitioner
had confessed to the murder in the late 1970s, while
they were students with the petitioner at the Elan
School (Elan), an alcohol and drug rehabilitation facility
for troubled adolescents in Maine. Their testimony,
which we discuss more fully in part V B 2 of this opinion,
would become the cornerstone of the state’s case
against the petitioner.
At trial, the petitioner raised an alibi defense predicated on two separate but related factual assertions,
first, that it was nearly certain that the victim was murdered between 9:30 and 10 p.m. on October 30, 1975,
and, second, that he was at his cousin’s house, a fifteen
to twenty minute car ride from the scene of the crime,
at the time of the murder. With respect to the time of
the murder, the petitioner relied on the testimony of
Jachimczyk, the forensic pathologist who had assisted
the Greenwich police in their investigation and determined that the time of death was 10 p.m. He also relied
on the testimony of the victim’s mother concerning the
time the victim was expected to be home, the fact that
the victim invariably returned home when expected,
and the loud commotion and incessant barking that she
had heard in her yard between 9:30 and 10 p.m. In
addition, the petitioner relied on Ix’ testimony regarding
her dog’s bizarre behavior near the crime scene beginning at approximately 9:45 p.m., which, Sherman argued
to the jury, effectively ‘‘time stamps when this crime
occurred.’’ Because no one reported seeing the victim
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alive after she left the company of Thomas Skakel at
9:30 p.m., Sherman also argued that it was unreasonable
to think that the victim had remained outside in the
cold, all alone, well after she was expected home and
after all of her friends had gone home, until sometime
after 11 p.m., when the petitioner returned from the
Terrien home.
With respect to the petitioner’s whereabouts when
the victim was murdered, Sherman presented the testimony of the petitioner’s brothers, Rushton Skakel, Jr.,
and John Skakel, and his cousins, Terrien and Dowdle.
Consistent with their grand jury testimony and the statements that they had given to the police in 1975, Rushton
Skakel, Jr., John Skakel and Terrien testified that, on
the night of the murder, they and the petitioner left in
the Skakels’ Lincoln at approximately 9:30 p.m. and
drove to the Terrien residence, where the petitioner
and his two brothers remained until approximately 11
p.m., watching television and talking. Dowdle’s trial
testimony essentially mirrored her grand jury testimony. In particular, she again confirmed the accuracy
and truthfulness of the statement that she had given to
the police in 1975, namely, that she had ‘‘observed’’ the
petitioner and his brothers at the Terrien home on the
evening of October 30, 1975. When the state’s attorney
asked whether she previously had testified before the
grand jury that she was at home with her ‘‘husband’’
on the evening in question, Dowdle responded that she
actually was with a ‘‘friend’’ that evening, referring to
the person she previously had characterized as her
‘‘beau’’ in her grand jury testimony. That portion of
Dowdle’s grand jury testimony was introduced into evidence at the petitioner’s criminal trial.
To rebut the petitioner’s alibi, the state’s attorney
aggressively sought to discredit each of the petitioner’s
alibi witnesses, arguing that, as members of the petitioner’s family, they all had a strong motive to lie and that,
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in fact, they all were lying. Repeatedly, during closing
argument, he implored the jury to ‘‘[c]onsider who the
alibi witnesses are, all siblings or first cousins, not one
single independent alibi witness.’’ (Emphasis added.)
According to the state’s attorney, the alibi was not only
concocted, it was an integral part of a decades’ long
Skakel family conspiracy, orchestrated by the petitioner’s father, Rushton Skakel, Sr., to protect the petitioner
at all costs from the consequences of his heinous crime.
To support his contention that the petitioner did not
go to the Terrien home on the night of the murder, the
state’s attorney presented the testimony of Shakespeare, Julie Skakel, and Ix. Shakespeare testified that
she was at the Skakel residence that evening and that,
to her recollection, the petitioner did not leave to go
to Terrien house as claimed. Julie Skakel testified that,
shortly after the murder, she informed the police that,
on the night of the murder, at approximately 9:20 p.m.,
a person darted through her yard as she was getting
into her car to drive Shakespeare home. Julie Skakel
further acknowledged that she had told the police at
the time of the murder that, although it was dark and
she did not see the person’s face, she assumed it was
the petitioner and yelled, ‘‘Michael, come back here,’’
but the person kept on running. When Julie Skakel was
asked whether the Lincoln was still in the driveway
when she saw this individual, she replied that she could
not remember. Finally, the state’s attorney elicited testimony from Ix, who stated that, although it was her
impression that the petitioner was in the Lincoln when
it pulled out of the driveway, she was not absolutely
certain and would not have known if the petitioner had
jumped out of the car after it left the driveway. In closing
argument, the state’s attorney relied on this testimony
to underscore the point that, whereas ‘‘[n]o independent
witness [could] say what happened once [the] Lincoln
backed out of the driveway,’’ Julie Skakel’s testimony
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‘‘certainly suggests’’ that the petitioner was not still in
the Lincoln when it arrived at the Terrien residence.
The state’s attorney further argued, however, that,
even if the jury believed that the petitioner was at the
Terrien home watching television that evening and did
not return home until approximately 11 p.m., it could
still find him guilty of the victim’s murder because the
forensic evidence did not rule out the possibility that
the murder occurred as late as 5:30 a.m. on October
31, 1975. The state’s attorney conceded, however, that
the victim was likely murdered much earlier than that,
and in no event later than 1 a.m., because, by then, her
family was out searching for her. Despite raising the
possibility that the victim was murdered after 11 p.m.,
the state’s attorney never proffered any evidence to
establish, or made any argument to explain, where or
with whom the victim might have been from 9:30 p.m.,
when she was last seen by friends, until shortly after
11 p.m. Nor did the state’s attorney offer an alternative
explanation as to what had caused the agitated barking
and other unusual noises in the victim’s yard between
9:30 and 10 p.m.8 Instead, the state’s attorney simply
maintained that the jury was required to find the petitioner guilty even if some jurors rejected the petitioner’s
alibi and others accepted the alibi, as long as all twelve
jurors concluded beyond a reasonable doubt that the
petitioner had killed the victim, as the state alleged.
At the conclusion of the petitioner’s criminal trial,
the jury found the petitioner guilty of murder, and the
court sentenced him to a term of imprisonment of
twenty years to life. Following an unsuccessful appeal
from the judgment of conviction; see State v. Skakel,
supra, 276 Conn. 640; and from the denial of his petition
8

In fact, the state’s attorney argued that the barking was additional proof
that the petitioner did not go to the Terrien house as claimed because there
was testimony suggesting that the petitioner was the only person in the
neighborhood who could make Ix’ dog behave in such a frenzied manner.
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for a new trial based on newly discovered evidence;
see Skakel v. State, 295 Conn. 447, 452, 991 A.2d 414
(2010); the petitioner commenced the present habeas
action, claiming that Sherman’s trial performance was
deficient in myriad ways. After a two week trial, the
habeas court granted the petition, concluding, in a comprehensive memorandum of decision, that Sherman’s
performance fell below the standard required by the
sixth and fourteenth amendments to the federal constitution in ten separate and distinct respects. The habeas
court further concluded that three of those deficiencies,
one of which was Sherman’s failure to adequately present the petitioner’s alibi defense, were sufficiently prejudicial to render his trial fundamentally unfair, thereby
requiring a new trial.9
9
More specifically, the habeas court found that Sherman had performed
deficiently in failing (1) to competently present a third-party culpability
claim regarding Littleton, (2) to investigate a third-party culpability claim
concerning Adolph Hasbrouck and Burton Tinsley, two high school students
from New York who, according to Gitano Bryant, a former Greenwich
resident, were with him in Belle Haven on the night of the victim’s murder
and subsequently acknowledged to Bryant that they had murdered the victim,
(3) to raise a third-party culpability claim implicating Thomas Skakel as
the perpetrator, (4) to diligently pursue the petitioner’s alibi defense by
neglecting to locate and adduce testimony from an independent alibi witness,
Ossorio, (5) to investigate and counter the testimony of Coleman regarding
the petitioner’s alleged confession while the petitioner was a resident at
Elan, (6) to adequately rebut arguments made by the state’s attorney to the
jury, including but not limited to his claim that placing the petitioner in
Elan was part of a family cover-up, (7) to employ and utilize expert testimony
regarding the cruel and coercive treatment the petitioner experienced at
Elan, (8) to undertake appropriate efforts to select an impartial jury, (9) to
suppress audio recordings of the petitioner that were unlawfully seized from
Hoffman by the state, and (10) to adequately prepare for and present a
minimally effective closing argument. The three deficiencies that the habeas
court found had so seriously prejudiced the petitioner as to require a new trial
were (1) Sherman’s failure to raise a third-party culpability claim implicating
Thomas Skakel as the murderer, (2) his failure to identify, locate and call
Ossorio as an alibi witness, and (3) his failure to adequately challenge the
veracity of Coleman’s testimony concerning the petitioner’s alleged confession.
We also note that the petitioner raised several additional claims in support
of his contention that he is entitled to a new trial due to Sherman’s inadequate
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The respondent appealed, and this court, in a four
to three decision, reversed the judgment of the habeas
court after concluding, contrary to the determination
of that court, that the petitioner had failed as a matter
of law to prove any of his ineffective assistance claims.10
See Skakel v. Commissioner of Correction, supra, 325
Conn. 430–31. Immediately after the issuance of our
opinion announcing the decision of the court, Justice
Zarella, the author of the majority opinion, retired from
the Judicial Branch. Thereafter, the petitioner filed a
timely motion seeking en banc reconsideration, limited
to our determination that Sherman’s failure to identify
and call Ossorio as an alibi witness did not violate the
petitioner’s right to the effective assistance of counsel.11
Following a vote of the remaining panel members, we
granted the petitioner’s motion for reconsideration en
banc, and, in accordance with that vote, Justice D’Auria,
who, during the pendency of the petitioner’s motion,
had been appointed to fill the vacancy on this court
created by Justice Zarella’s retirement, was added to
the panel. For the reasons set forth hereinafter, upon
reconsideration en banc, we agree with the petitioner
that the habeas court correctly concluded that he is
or otherwise flawed representation. The habeas court, however, rejected
these claims.
10
The petitioner cross appealed, claiming, as alternative grounds for
affirming the habeas court’s judgment, that that court had improperly
rejected several of his claims. See Skakel v. Commissioner of Correction,
supra, 325 Conn. 440. Some of the petitioner’s claims on appeal pertained
to challenges that the habeas court rejected on the ground that the petitioner
had failed to establish deficient performance by Sherman, and others pertained to challenges that the habeas court rejected, despite its finding of
inadequate performance, due to lack of proof of prejudice. This court
rejected all of these claims, none of which is the subject of this opinion.
11
All three of the justices who either dissented or dissented in part from
this court’s majority opinion in Skakel v. Commissioner of Correction, 325
Conn. 426, would have affirmed the habeas court’s judgment with respect
to that issue. See Skakel v. Commissioner of Correction, supra, 325 Conn.
533 (Robinson, J., concurring in part and dissenting in part); id., 534 (Palmer,
J., with whom McDonald, J., joined, dissenting).
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entitled to a new trial due to Sherman’s deficient performance in investigating and presenting the petitioner’s
alibi defense.12 Before addressing the merits of this
appeal, however, we turn first to the threshold issue
raised by the petitioner’s motion for reconsideration en
banc, namely, the composition of the panel for purposes
of deciding the motion.
II
MOTION FOR RECONSIDERATION EN BANC
In his motion for reconsideration en banc, the petitioner requested that the six remaining panel members
add a seventh justice to the panel to replace Justice
Zarella, who, as we have explained, retired from the
Judicial Branch before that motion was filed. Upon
consideration of the petitioner’s request, as well as the
respondent’s objection, a majority of those six
remaining panel members, namely, Justices Palmer,
McDonald, Robinson and Vertefeuille, voted to grant the
petitioner’s request, and, consequently, Justice D’Auria
was added to the panel. The decision to add Justice
D’Auria reflects this court’s strong and long-standing
preference for resolving appeals and related motions,
whenever possible, on their merits, a preference that
is thwarted when, as in the present case, a tie vote
on the merits would have resulted in a deadlock. The
discretion vested in this court to add a seventh justice to
the panel derives from the court’s inherent supervisory
authority over the administration of justice; see, e.g.,
State v. Baltas, 311 Conn. 786, 824, 91 A.3d 384 (2014)
(appellate courts possess inherent supervisory authority over administration of justice); see also Practice
Book § 60-2 (‘‘[t]he supervision and control of the pro12

Because the petitioner’s motion seeks reconsideration en banc only as
to the petitioner’s claim that Sherman rendered ineffective assistance in
connection with the investigation and presentation of the petitioner’s alibi
defense, this opinion addresses that issue only.
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ceedings [on appeal] shall be in the court having appellate jurisdiction from the time the appeal is filed, or
earlier, if appropriate’’); authority that dates back to
the seventeenth century. State v. DeJesus, 288 Conn.
418, 451, 953 A.2d 45 (2008). This discretion is
undisputed.
Notably, as a general rule, this court’s practice of
undertaking steps to avoid a deadlock resulting from
a tie vote in any appeal or related motion so that a
decision on the merits may be reached is required by
the plain language of General Statutes § 51-209. That
statute provides in relevant part: ‘‘No ruling, judgment
or decree of any court may be reversed, affirmed, sustained, modified or in any other manner affected by the
Supreme Court or the Appellate Court unless a majority
of the judges on the panel hearing the cause concur in
the decision. No cause reserved, where no verdict has
been rendered, judgment given or decree passed, shall
be determined unless a majority of the judges on the
panel hearing the cause concur in the decision. Whenever the Supreme Court is evenly divided as to the
result, the court shall reconsider the case, with or without oral argument, with an odd number of judges. . . .’’
General Statutes § 51-209; see also Practice Book § 715 (‘‘[a] motion for reconsideration shall be treated as
a motion for reconsideration en banc when any member
of the court which decided the matter will not be available, within a reasonable amount of time, to act on
the motion for reconsideration’’). For present purposes,
however, we need not decide whether § 51-209 also
would mandate the addition of a seventh justice
because this court, pursuant to its inherent supervisory
authority, has the discretion to do so in the interests
of justice. The addition of Justice D’Auria to the panel
following Justice Zarella’s retirement ensures a decision
by the court on the merits of the petitioner’s motion
rather than an outcome predicated on an evenly divided
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vote that, because of the impasse, would not have
resulted in a substantive resolution of the petitioner’s
claims.
We also observe that the decision to add Justice
D’Auria to the panel in the present case is consistent
with the practice of every other sister state court that
has addressed the issue posed by the petitioner’s
motion, that is, whether to add a judge to a panel when
an original panel member was unable to participate in
the resolution of a timely filed motion for reconsideration. See, e.g., Commonwealth v. Franklin, Docket No.
12-P-569, 2015 WL 4663516, *1 n.2 (Mass. App. August
7, 2015) (adding judge to panel after retirement of judge
who sat on original panel, and reversing decision of
original panel to uphold trial court’s denial of defendant’s motion for new trial); University of Michigan
Regents v. Titan Ins. Co., 484 Mich. 852, 852, 769 N.W.2d
646 (2009) (granting reconsideration and vacating prior
order denying leave to appeal in case in which justice
on original panel had been replaced by another justice
who participated in decision on motion for reconsideration); United States Fidelity Ins. & Guaranty Co. v.
Michigan Catastrophic Claims Assn., 484 Mich. 1, 11
and n.12, 795 N.W.2d 101 (2009) (granting motion for
rehearing without further briefing or oral argument
after change in composition of court and reversing earlier decision); Johnson v. Administrator, Ohio Bureau
of Employment Services, 48 Ohio St. 3d 67, 69, 549
N.E.2d 153 (1990) (reversing prior judgment in same
case after rehearing and change in composition of
court); State v. Eriksen, 172 Wn. 2d 506, 509, 259 P.3d
1079 (2011) (twice granting reconsideration and withdrawing previous decisions, the second time after new
justice replaced previous majority author on panel). No
contrary authority has been brought to our attention.
In light of the nature of a motion for reconsideration—including, in particular, its corrective purpose
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and the broad discretion afforded this court in deciding
such a motion—it is hardly surprising that our decisions
have sometimes been modified or reversed upon reconsideration not only by larger panels, but also by the
very same panels that initially issued the decisions. See,
e.g., Pelletier v. Sordoni/Skanska Construction Co., 264
Conn. 509, 511–12 and n.2, 825 A.2d 72 (2003) (superseding prior decision in part upon reconsideration); Gartrell v. Dept. of Correction, 259 Conn. 29, 44–45 and
n.14, 787 A.2d 541 (2002) (superseding prior decision
upon reconsideration); Williams v. Best Cleaners, Inc.,
237 Conn. 490, 492, 677 A.2d 1356 (1996) (concluding
that prior decision in same case was incorrectly
decided); see also W. Horton & K. Bartschi, Connecticut
Practice Series: Connecticut Rules of Appellate Procedure (2017–2018 Ed.) § 71-5, p. 263, authors’ comments
(identifying, in addition, Cheshire Mortgage Service,
Inc. v. Montes, 223 Conn. 80, 612 A.2d 1130 [1992], and
Jaconski v. AMF, Inc., 208 Conn. 230, 543 A.2d 728
[1988]). In other cases, justices who have taken one
position in the original decision have subsequently
taken a different position upon reconsideration. See,
e.g., Paige v. Saint Andrew’s Roman Catholic Church
Corp., 250 Conn. 14, 35, 734 A.2d 85 (1999) (Palmer,
J., concurring) (‘‘Upon reconsideration, I am persuaded
that the evidence does not support the jury’s verdict,
and, therefore, I join the new majority opinion. I write
separately to explain briefly why, despite my original
vote to affirm the judgment of the trial court, I now
vote to reverse that judgment.’’); State v. Chapman, 229
Conn. 529, 532, 643 A.2d 1213 (1994) (former Chief
Justice Peters defected from three to two majority
affirming Appellate Court’s judgment in State v. Chapman, 227 Conn. 616, 632 A.2d 827 [1992], to join five
to two majority reversing Appellate Court’s judgment
upon reconsideration en banc).
Finally, on multiple occasions, this court has reversed
or substantially altered its original opinion in response
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to a motion for reconsideration following the retirement
of a member of the court. See, e.g., State v. Santiago,
318 Conn. 1, 12–14, 122 A.3d 1 (2015); Groton v. United
Steelworkers of America, 254 Conn. 35, 36 n.1, 757 A.2d
501 (2000) (United Steelworkers); State v. Washington,
182 Conn. 419, 420, 438 A.2d 1144 (1980) (substitute
opinion for State v. Washington, 42 Conn. L.J., No. 1,
p. 10A [July 1, 1980]); McNamara v. Hamden, 176 Conn.
547, 398 A.2d 1161 (1978) (substitute opinion for McNamara v. Hamden, 39 Conn. L.J., No. 43, p. 6 [April 25,
1978]). In United Steelworkers, a decision was issued
by a five member panel on March 17, 2000; see Groton
v. United Steelworkers of America, 252 Conn. 508, 508–
509, 747 A.2d 1045 (2000); and, on March 21, 2000,
Justice Peters reached her seventieth birthday and
retired from this court. Groton v. United Steelworkers
of America, supra, 36 n.1. On April 28, 2000, the court
granted a motion for reconsideration en banc, added
three new panel members (two of whom had been on
the court and a third who had recently joined the court),
and reversed the original judgment. See id. Similarly,
the original three to two decision in McNamara was
overturned upon reconsideration following the retirement of one of the justices in the majority. See McNamara v. Hamden, supra, 176 Conn. 548, 556; McNamara
v. Hamden, supra, 39 Conn. L.J., No. 43, pp. 6, 9. In
Washington, the majority author, Justice Loiselle, was
replaced by Justice Parskey for reconsideration. See
State v. Washington, supra, 182 Conn. 429; State v.
Washington, supra, 42 Conn. L.J., No. 1, p. 10A. In
Washington, the court shifted directions, reaching the
same result but deciding on constitutional grounds what
had been initially decided on statutory grounds. See
State v. Washington, supra, 182 Conn. 421; id., 429–30
(Bogdanski, J., concurring). Most recently, a full panel
of seven justices participated in the initial decision in
Santiago, during consideration of which the legislature
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passed Public Acts 2012, No. 12-5, prospectively abolishing the death penalty in Connecticut. See State v.
Santiago, 305 Conn. 101, 101, 307 n.167, 49 A.3d 566
(2012), superseded in part by State v. Santiago, 318
Conn. 1, 122 A.3d 1 (2015). We subsequently granted
the defendant’s motion for reconsideration and reheard
the case with a panel that included three justices who
had not participated in the prior decision, eventually
superseding the judgment in our original decision.13
13

Relatedly, the proper role of precedent following a recent shift in the
composition of the court was addressed at some length by several members
of this court in State v. Peeler, 321 Conn. 375, 140 A.3d 811 (2016), in which
we rejected the state’s claim that our holding in State v. Santiago, supra,
318 Conn. 1, declaring the death penalty statute unconstitutional, was illadvised and should be overruled. In separate concurring opinions in Peeler,
former Chief Justice Rogers and Justice Robinson both emphasized that a
panel of this court should exercise particular caution when it is asked to
overrule a case, of very recent vintage, that previously had been decided
by a different panel of the court. See State v. Peeler, supra, 377–83 (Rogers,
C. J., concurring); id., 413–16 (Robinson, J., concurring). In a dissenting
opinion, Justice Zarella maintained that the court in Peeler was obliged to
overrule Santiago, explaining that, ‘‘[i]f this court now were to overturn
Santiago, it would not be because Justice Robinson replaced Justice Norcott.
Certainly, the change in court membership may be a circumstance under
which the overruling occurs, but it is nothing more than pure happenstance.
Instead, the actual reasons for overruling Santiago . . . would be, one, a
majority of the justices believes that decision is not supported by the law
and, two, after weighing the benefit and costs of stare decisis, a majority
of the justices concludes that Santiago is not deserving of stare decisis
effect.’’ Id., 489–90 (Zarella, J., dissenting). Justice Espinosa, who also dissented in Peeler on the ground that Santiago should be overruled, took the
same position on this issue as Justice Zarella, stating that, ‘‘[a]s this court
frequently has noted, [i]t is more important that the court should be right
upon later and more elaborate consideration of the cases than consistent
with previous declarations.’’ (Internal quotation marks omitted.) Id., 501–502
(Espinosa, J., dissenting). ‘‘[T]he mere fact that a decision overruling Santiago would have occurred after the panel changed does not necessitate the
conclusion that the panel change would have caused the court to overrule
Santiago, and is nothing more than a logical fallacy, an example of post
hoc, ergo propter hoc reasoning.’’ (Emphasis omitted; internal quotation
marks omitted.) Id., 503 (Espinosa, J., dissenting). We cannot understand
how Justice Espinosa reasonably can conclude, on the one hand, that it
would have been perfectly appropriate for an en banc panel of this court
in Peeler to overrule an earlier en banc panel in Santiago—indeed, in Justice
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Compare State v. Santiago, supra, 318 Conn. 1 (listing
panel members), with State v. Santiago, supra, 305
Conn. 101 (same).
As we previously explained, these decisions are well
within the broad mandate for reconsideration provided
by Practice Book § 71-5. This court’s review of a motion
for reconsideration is, by design, a case-by-case inquiry
intended not only to address unexpected developments
in the law and jurisdictional errors, but also to serve
as a check on the court’s initial conclusions. Thus, when
a justice of this court reviews his or her initial decision
and finds a mistake, it is incumbent on that justice to
change his or her vote accordingly, even if the motion
for reconsideration fails to raise a new issue, a new
line of reasoning, new facts, or new law. For the same
reason, a justice who is added to a panel for purposes
of a motion for reconsideration is not obligated to filter
his or her consideration of the case through the lens
Espinosa’s view, it was imperative that the court in Peeler overrule Santiago—and also conclude, in her dissenting opinion in this case, that it is
improper for the reconstituted en banc panel in the present case, upon
reconsideration, to overrule the original panel’s decision.
It bears noting that Justice Espinosa’s observations have even more force
in the present case because, in Peeler, we were required to decide whether
to follow the holding of recent prior precedent, namely, Santiago. Thus,
whereas Peeler squarely implicated the doctrine of stare decisis, the present
case does not because, as the Ohio Supreme Court has observed, the prudential concerns that animate the doctrine of stare decisis have no applicability
in the context of a motion for reconsideration. See Rocky River v. State
Employment Relations Board, 43 Ohio St. 3d 1, 5, 539 N.E.2d 103 (1989)
(‘‘Rocky [River] IV is not a different case than Rocky [River] I. It is the
same case! Therefore, the doctrine [of stare decisis] cannot apply [to] Rocky
[River] IV.’’). A motion for reconsideration, unlike a challenge to an earlier,
separate decision of the court, is designed ‘‘generally to point out errors or
omissions in the original decision so that they may be corrected’’; E. Prescott,
Connecticut Appellate Practice and Procedure (5th Ed. 2016) § 8-5:9.2, p.
496; and such motions, ‘‘if meritorious . . . may generate a revised opinion.’’
Id., p. 497. The purpose of such motions, in other words, is to ensure the
correctness, accuracy and consistency of our decisions when, as in the
present case, no party seeks the overruling of prior precedent that otherwise
would dictate the result of the case.
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of a predecessor panel member. Indeed, doing so would
severely impair the effectiveness of motions for reconsideration as implements for ensuring the consistency
and accuracy of our decisions.
Despite this wealth of authority, Justice Espinosa
nevertheless contends in her dissenting opinion that,
by adding Justice D’Auria to the panel in the present
case, we have departed from this court’s policy with
respect to such motions. More specifically, Justice
Espinosa claims that, ordinarily, when a member of this
court has resigned from the bench after the issuance
of an opinion but before any motion for reconsideration
en banc in the case has been decided, we have not added
a panel member. This argument is wholly unpersuasive,
however, because the cases on which she relies are
inapposite. None of them involved an evenly divided
panel, as in the present case, and, consequently, no
additional justice was needed in those cases to break
a deadlock. See, e.g., Tomick v. United Parcel Service,
Inc., 324 Conn. 470, 472, 486, 153 A.3d 615 (2016) (original panel vote of four to two); Harris v. Bradley Memorial Hospital & Health Center, Inc., 306 Conn. 304,
308, 339, 50 A.3d 841 (2012) (original panel vote was
unanimous), cert. denied, 569 U.S. 918, 133 S. Ct. 1809,
185 L. Ed. 2d 812 (2013); State v. Drupals, 306 Conn.
149, 151, 173, 49 A.3d 962 (2012) (same). We therefore
reject Justice Espinosa’s unfounded contention that it
is somehow improper for the court to add a seventh
panel member to decide the petitioner’s motion.
Insofar as Justice Espinosa accuses the petitioner of
judge shopping, we would simply note the obvious—
namely, the petitioner had no role in Justice Zarella’s
decision to leave the court before the time period lapsed
for filing a motion for reconsideration en banc, the
petitioner timely filed that motion, and he had a legal
right to file such a petition. The petitioner having garnered a favorable decision on his request to replace the
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seventh member of the en banc panel, we turn to the
merits of the petitioner’s motion.14
III
LEGAL PRINCIPLES GOVERNING CLAIMS
OF INEFFECTIVE ASSISTANCE
OF COUNSEL
Before addressing the merits of the petitioner’s claim
in the context of the habeas court’s decision, we set
forth the principles that guide our review of that claim.
Under the sixth amendment to the United States constitution, a criminal defendant is guaranteed the right to
the effective assistance of counsel. See, e.g., Strickland
v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984); see also Evitts v. Lucey, 469 U.S.
387, 392, 105 S. Ct. 830, 83 L. Ed. 2d 821 (1985) (sixth
amendment right to effective assistance of counsel is
made applicable to states through due process clause of
fourteenth amendment to United States constitution).
‘‘The [s]ixth [a]mendment recognizes [this fundamental
right] because it envisions [that counsel will play] a role
that is critical to the ability of the adversarial system
to produce just results.’’ (Internal quotation marks omitted.) Kimmelman v. Morrison, 477 U.S. 365, 394, 106
S. Ct. 2574, 91 L. Ed. 2d 305 (1986); see id., 377. That
role is a vital one because ‘‘access to counsel’s skill
and knowledge is necessary to accord defendants the
ample opportunity to meet the case of the prosecution
14
Justice Espinosa also contends that we should have resolved the petitioner’s motion before Justice D’Auria became a member of this court. We
disagree. As the preceding discussion reflects, substantial research and
deliberation were necessary to reach a considered decision on this threshold
issue of first impression for our court. Justice D’Auria was nominated and
confirmed well before that process was completed. In other words, the
remaining six panel members reasonably could not have considered and
decided the issue prior to Justice D’Auria’s confirmation as a member of
this court.
We note, as well, that Justice Espinosa makes a number of other baseless
claims and accusations. None of them warrants a response.
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to which they are entitled’’; (internal quotation marks
omitted) Strickland v. Washington, supra, 685; an
opportunity that is essential if ‘‘the adversarial testing
process [is to] work in the particular case.’’ (Internal
quotation marks omitted.) Kimmelman v. Morrison,
supra, 384. Thus, because ‘‘[a]n accused is entitled to be
assisted by an attorney, whether retained or appointed,
who plays the role necessary to ensure that the trial is
fair’’; (internal quotation marks omitted) id., 377; ‘‘[t]he
benchmark for judging any claim of ineffectiveness
must be whether counsel’s conduct so undermined the
proper functioning of the adversarial process that the
trial cannot be relied on as having produced a just
result.’’ Strickland v. Washington, supra, 686.
To determine whether a defendant is entitled to a
new trial due to a breakdown in the adversarial process
caused by counsel’s inadequate representation, we
apply the familiar two part test adopted by the court
in Strickland. ‘‘A convicted defendant’s claim that counsel’s assistance was so defective as to require reversal
of a conviction . . . has two components. First, the
defendant must show that counsel’s performance was
deficient. This requires [a] showing that counsel made
errors so serious that counsel was not functioning as
the ‘counsel’ guaranteed the defendant by the [s]ixth
[a]mendment. Second, the defendant must show that
the deficient performance prejudiced the defense. This
requires [a] showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial
whose result is reliable. Unless a defendant makes both
showings, it cannot be said that the conviction . . .
resulted from a breakdown in the adversary process
that renders the result unreliable.’’ Id., 687. The sixth
amendment, therefore, ‘‘does not guarantee perfect representation, only a reasonably competent attorney.
. . . Representation is constitutionally ineffective only
if it so undermined the proper functioning of the advers-
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arial process that the defendant was denied a fair trial.’’
(Citations omitted; internal quotation marks omitted.)
Harrington v. Richter, 562 U.S. 86, 110, 131 S. Ct. 770,
178 L. Ed. 2d 624 (2011).
A
The Performance Prong
With respect to the first component of the Strickland
test, ‘‘the proper standard for attorney performance is
that of reasonably effective assistance.’’ Strickland v.
Washington, supra, 466 U.S. 687. Consequently, to
establish deficient performance by counsel, a defendant
must show that, considering all of the circumstances,
counsel’s representation fell below an objective standard of reasonableness as measured by prevailing professional norms. Id., 687–88.
Moreover, strategic decisions of counsel, although
not entirely immune from review, are entitled to substantial deference by the court. ‘‘Judicial scrutiny of
counsel’s performance must be highly deferential. It is
all too tempting for a defendant to second-guess counsel’s assistance after conviction or adverse sentence,
and it is all too easy for a court, examining counsel’s
defense after it has proved unsuccessful, to conclude
that a particular act or omission of counsel was unreasonable. . . . A fair assessment of attorney performance requires that every effort be made to eliminate
the distorting effects of hindsight, to reconstruct the
circumstances of counsel’s challenged conduct, and to
evaluate the conduct from counsel’s perspective at the
time. Because of the difficulties inherent in making the
evaluation, a court must indulge a strong presumption
that counsel’s conduct falls within the wide range of
reasonable professional assistance; that is, the defendant must overcome the presumption that, under the
circumstances, the challenged action might be considered sound trial strategy.’’ (Citation omitted; internal
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quotation marks omitted.) Id., 689. This is so because
‘‘[t]here are countless ways to provide effective assistance in any given case’’; id.; and ‘‘[e]ven the best criminal defense attorneys would not defend a particular
client in the same way.’’ Id.
The right to the effective assistance of counsel applies
no less to the investigative stage of a criminal case than
it does to the trial phase. Indeed, in Strickland, the court
explained that the foregoing performance ‘‘standards
require no special amplification in order to define counsel’s duty to investigate . . . . [Simply stated] . . .
strategic choices made after less than complete investigation are reasonable precisely to the extent that reasonable professional judgments support the limitations
on investigation. In other words, counsel has a duty to
make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary.’’ Id., 690–91. That is, counsel’s decision to forgo
or truncate an investigation ‘‘must be directly assessed
for reasonableness in all the circumstances . . . .’’ Id.,
691. ‘‘In assessing the reasonableness of an attorney’s
investigation . . . a court must consider not only the
quantum of evidence already known to counsel, but also
whether the known evidence would lead a reasonable
attorney to investigate further.’’ Wiggins v. Smith, 539
U.S. 510, 527, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003).
In addition, in contrast to our evaluation of the constitutional adequacy of counsel’s strategic decisions, which
are entitled to deference, when the issue is whether ‘‘the
investigation supporting counsel’s [strategic] decision’’
to proceed in a certain manner ‘‘was itself reasonable’’;
(emphasis altered) id., 523; we ‘‘must conduct an objective review of [the reasonableness of counsel’s] performance . . . .’’ (Citations omitted.) Id. Thus, ‘‘deference
to counsel’s strategic decisions does not excuse an inadequate investigation . . . .’’ (Citation omitted.) Williams v. Stephens, 575 Fed. Appx. 380, 386 (5th Cir.),
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cert. denied,
709 (2014).

U.S.

, 135 S. Ct. 875, 190 L. Ed. 2d

Although the reasonableness of any particular investigation necessarily depends on the unique facts of any
given case; see Strickland v. Washington, supra, 466
Conn. 688–89; counsel has certain baseline investigative
responsibilities that must be discharged in every criminal matter. ‘‘It is the duty of the [defense] lawyer to
conduct a prompt investigation of the circumstances
of the case and to explore all avenues leading to facts
relevant to the merits of the case . . . .’’ (Internal quotation marks omitted.) Rompilla v. Beard, 545 U.S. 374,
387, 125 S. Ct. 2456, 162 L. Ed. 2d 360 (2005). This duty
exists irrespective of whether the defendant is helpful
to counsel by providing information pertinent to his
defense or whether he provides no such assistance. See,
e.g., id., 381. Thus, ‘‘[a]n attorney’s duty of investigation
requires more than simply checking out the witnesses
that the client himself identifies.’’ Bigelow v. Haviland,
576 F.3d 284, 288 (6th Cir. 2009); see also id., 288–89
(‘‘[Defense counsel] had no reasonable basis for assuming that [the petitioner’s] lack of information about still
more witnesses meant that there were none to be found.
. . . With every effort to view the facts as a defense
lawyer would have [viewed them] at the time, it is difficult to see how [defense counsel] could have failed
to realize that without seeking information that could
either corroborate the alibi or contextualize it for the
jury, he was seriously compromis[ing] [his] opportunity
to present an alibi defense.’’ [Citations omitted; internal
quotation marks omitted.]).
Of course, ‘‘the duty to investigate does not force
defense lawyers to scour the globe on the off chance
something will turn up; reasonably diligent counsel may
draw a line when they have good reason to think further
investigation would be a waste.’’ Rompilla v. Beard,
supra, 545 U.S. 383. In other words, counsel is not
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required to conduct an investigation that ‘‘promise[s]
less than looking for a needle in a haystack, when a
lawyer truly has reason to doubt there is any needle
there.’’ Id., 389. Because, however, ‘‘[p]retrial investigation and preparation are . . . [key] to effective representation [by] counsel’’; (internal quotation marks
omitted) Daniels v. Woodford, 428 F.3d 1181, 1203 (9th
Cir. 2005), cert. denied sub nom. Ayers v. Daniels, 550
U.S. 968, 127 S. Ct. 2876, 167 L. Ed. 2d 1152 (2007); see
also House v. Balkcom, 725 F.2d 608, 618 (11th Cir.)
(‘‘[p]retrial investigation, principally because it provides a basis [on] which most of the defense case must
rest, is, perhaps, the most critical stage of a lawyer’s
preparation’’), cert. denied, 469 U.S. 870, 105 S. Ct. 218,
83 L. Ed. 2d 148 (1984); counsel is not free to simply
ignore or disregard potential witnesses who might be
able to provide exculpatory testimony. See, e.g., Blackmon v. Williams, 823 F.3d 1088, 1105 (7th Cir. 2016)
(‘‘Just one [potential] witness might have been able to
give [the petitioner] a true alibi. At a minimum, all of
[the potential witnesses] could have bolstered his [alibi]
claim . . . . It is not reasonable strategy to leave such
possible testimony unexplored [in such] circumstances.’’); Gersten v. Senkowski, 426 F.3d 588, 610 (2d
Cir. 2005) (defense counsel rendered ineffective assistance in concluding investigation prematurely because
he ‘‘never discovered any evidence to suggest one way
or another whether [further investigation] would be
counterproductive or such investigation fruitless, nor
did counsel have any reasonable basis to conclude that
such investigation would be wasteful’’), cert. denied
sub nom. Artus v. Gersten, 547 U.S. 1191, 126 S. Ct.
2882, 165 L. Ed. 2d 894 (2006).
Similarly, a decision by counsel to forgo an investigation into the possible testimony of a potentially significant witness is constitutionally impermissible unless
counsel has a sound justification for doing so; specula-
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tion, guesswork or uninformed assumptions about the
availability or import of that testimony will not suffice.
Instead, counsel must seek to interview the witness to
determine the value of any testimony that he may be
able to provide. See, e.g., Ramonez v. Berghuis, 490 F.3d
482, 489 (6th Cir. 2007) (‘‘[c]onstitutionally effective
counsel must develop trial strategy in the true sense—
not what bears a false label of ‘strategy’—based on
what investigation reveals witnesses will actually testify
to, not based on what counsel guesses they might say
in the absence of a full investigation’’); Pavel v. Hollins,
261 F.3d 210, 221 (2d Cir. 2001) (defense counsel never
contacted potentially favorable witness because counsel was ‘‘confident as to what [that] witness would say,’’
but ‘‘counsel’s anticipation [of that testimony] does not
excuse the failure to find out’’ [internal quotation marks
omitted]). In other words, ‘‘counsel’s anticipation of
what a potential witness would say does not excuse
the failure to find out; speculation cannot substitute
for certainty.’’ United States v. Moore, 554 F.2d 1086,
1093 (D.C. Cir. 1976). In the same vein, when counsel’s
failure to proceed with an investigation is due not to
professional or strategic judgment but, instead, results
from oversight, inattention or lack of thoroughness and
preparation, no deference or presumption of reasonableness is warranted. See, e.g., Carter v. Duncan, 819
F.3d 931, 942 (7th Cir. 2016) (‘‘[t]he consequences of
inattention rather than reasoned strategic decisions are
not entitled to the presumption of reasonableness’’
[internal quotation marks omitted]); Wilson v. Mazzuca, 570 F.3d 490, 502 (2d Cir. 2009) (errors warranting
determination of sixth amendment violation include
‘‘omissions [that] cannot be explained convincingly as
resulting from a sound trial strategy, but [rather, that]
arose from oversight, carelessness, ineptitude, or laziness’’ [internal quotation marks omitted]).
With specific regard to the duty to investigate a defendant’s alibi defense, counsel is obligated to make all
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reasonable efforts to identify and interview potential
alibi witnesses. See, e.g., Towns v. Smith, 395 F.3d
251, 259 (6th Cir. 2005) (‘‘Without even attempting to
interview [the witness], counsel simply decided not to
call him as a witness. That decision was objectively
unreasonable because it was a decision made without
undertaking a full investigation into whether [the witness] could assist in [the petitioner’s] defense. . . . By
failing even to contact [the witness] . . . counsel abandoned his investigation at an unreasonable juncture,
making a fully informed decision with respect to
[whether to have the witness testify] impossible.’’ [Citation omitted; internal quotation marks omitted.]); Bryant v. Scott, 28 F.3d 1411, 1415 (5th Cir. 1994) (‘‘[A]n
attorney must engage in a reasonable amount of pretrial
investigation and at a minimum . . . interview potential witnesses and . . . make an independent investigation of the facts and circumstances in the case. . . .
[W]hen alibi witnesses are involved, it is unreasonable
for counsel not to try to contact the witnesses and
ascertain whether their testimony would aid the
defense.’’ [Citations omitted; internal quotation marks
omitted.]). Furthermore, a thorough investigation of an
alibi defense is especially important when ‘‘the missing
witness is disinterested in a case in which the other
witnesses have a relationship to the defendant.’’ Carter
v. Duncan, supra, 819 F.3d 943; see also Blackmon v.
Williams, supra, 823 F.3d 1104–1105 (explaining that
unreasonableness of counsel’s failure to investigate was
compounded by ‘‘significant potential benefits of
obtaining alibi testimony from witnesses unimpaired
by family ties to [the petitioner]’’); Montgomery v. Petersen, 846 F.2d 407, 413 (7th Cir. 1988) (characterizing
disinterested alibi witness who defense counsel unreasonably failed to identify and locate as ‘‘extraordinarily
significant’’ when all twelve alibi witnesses were either
relatives or close friends of petitioner).
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Finally, we, like other courts, have identified several
nonexclusive factors to be considered in determining
whether counsel’s failure to investigate and present the
testimony of an additional alibi witness or witnesses
was reasonable under the circumstances. They include
(1) the importance of the alibi to the defense; see Gaines
v. Commissioner of Correction, 306 Conn. 664, 674–75,
51 A.3d 948 (2012); (2) the significance of the witness’
testimony to the alibi; see id., 688; (3) the ease with
which the witness could have been discovered; see id.,
685–86; and (4) the gravity of the criminal charges and
the magnitude of the sentence that the petitioner faced.
See id., 684.15
15

See Blackmon v. Williams, supra, 823 F.3d 1104–1105 (noting ‘‘significant potential benefits of obtaining alibi testimony from witnesses unimpaired by family ties’’ to petitioner); Bemore v. Chappell, 788 F.3d 1151,
1164 (9th Cir. 2015) (‘‘[c]ounsel’s duty to investigate and to prepare his
client’s [alibi] defense becomes especially pressing [when] . . . the [alibi]
witnesses and their credibility . . . are crucial’’ [internal quotation marks
omitted]), cert. denied sub nom. Davis v. Bemore,
U.S.
, 136 S. Ct.
1173, 194 L. Ed. 2d 241 (2016); Mosley v. Atchison, 689 F.3d 838, 848–49
(7th Cir. 2012) (counsel’s failure to investigate additional alibi witnesses
was unreasonable when petitioner’s whereabouts at time of crime was
central issue at criminal trial); Greiner v. Wells, 417 F.3d 305, 322 (2d Cir.
2005) (‘‘[i]n nearly every case that concludes that counsel conducted a
constitutionally deficient investigation, the courts point to readily available
evidence neglected by counsel’’), cert. denied sub nom. Wells v. Ercole, 546
U.S. 1184, 126 S. Ct. 1363, 164 L. Ed. 2d 72 (2006); Huffington v. Nuth, 140
F.3d 572, 580–81 (4th Cir.) (courts are especially unsympathetic to counsel’s
failure to interview important, prospective witnesses when those witnesses
were readily available), cert. denied, 525 U.S. 981, 119 S. Ct. 444, 142 L. Ed.
2d 399 (1998); see also Gregg v. Rockview, 596 Fed. Appx. 72, 77 (3d Cir.
2015) (‘‘[e]specially given the gravity of the criminal charges [the petitioner]
was facing, counsel could not have reasonably elected to rely exclusively
on [one witness] and forgo any investigation into [another]’’); Raygoza v.
Hulick, 474 F.3d 958, 964 (7th Cir.) (‘‘[i]n a first-degree murder trial, it is
almost impossible to see why a lawyer would not at least have investigated
the alibi witnesses more thoroughly’’), cert. denied sub nom. Randolph v.
Raygoza, 552 U.S. 1033, 128 S. Ct. 613, 169 L. Ed. 2d 413 (2007); Bryant v.
Scott, supra, 28 F.3d 1417–18 (noting importance of seriousness of offense
and gravity of punishment in determining reasonableness); Coleman v.
Brown, 802 F.2d 1227, 1234 (10th Cir. 1986) (noting gravity of punishment
in determining reasonableness), cert. denied, 482 U.S. 909, 107 S. Ct. 2491,
96 L. Ed. 2d 383 (1987).
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B
The Prejudice Prong
When defense counsel’s performance fails the reasonableness test, a new trial is required if there exists ‘‘a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.’’ Strickland v. Washington, supra, 466
U.S. 694. The question, therefore, ‘‘is whether there is
a reasonable probability that, absent the errors, the [fact
finder] would have had a reasonable doubt respecting
guilt.’’ Id., 695. ‘‘A reasonable probability is a probability
sufficient to undermine confidence in the outcome.’’
Id., 694.
It is also clear, however, that ‘‘a defendant need not
show that counsel’s deficient conduct more likely than
not altered the outcome of the case’’; id., 693; because
‘‘[t]he result of a [criminal] proceeding can be rendered
unreliable, and [thus] the proceeding itself unfair, even
if errors of counsel cannot be shown by a preponderance of the evidence to have determined the outcome.’’
Id., 694. The defendant must establish, instead, that
counsel’s constitutionally inadequate representation
gives rise to a loss of confidence in the verdict. In
evaluating such a claim, ‘‘the ultimate focus of inquiry
must be on the fundamental fairness of the proceeding
whose result is being challenged. In every case the court
should be concerned with whether, despite the strong
presumption of reliability, the result of the particular
proceeding is unreliable because of a breakdown in
the adversarial process that our system counts on to
produce just results.’’ Id., 696. Of course, a reviewing
court does not conduct this inquiry in a vacuum. Rather,
the court ‘‘must consider the totality of the evidence
before the judge or jury. Some of the factual findings
will have been unaffected by the errors, and factual
findings that were affected will have been affected in
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different ways. Some errors will have had a pervasive
effect on the inferences to be drawn from the evidence,
altering the entire evidentiary picture, and some will
have had an isolated, trivial effect. Moreover, a verdict
or conclusion only weakly supported by the record is
more likely to have been affected by errors than one
with overwhelming record support. Taking the unaffected findings as a given, and taking due account of
the effect of the errors on the remaining findings, a
court making the prejudice inquiry must ask if the [petitioner] has met the burden of showing that the decision
reached would reasonably likely have been different
absent the errors.’’ Id., 695–96. Furthermore, because
our role in examining the state’s case against the petitioner is to evaluate the strength of that evidence and
not its sufficiency, we do not consider the evidence in
the light most favorable to the state. See Lapointe v.
Commissioner of Correction, 316 Conn. 225, 342 n.88,
112 A.3d 1 (2015); see also Tice v. Johnson, 647 F.3d
87, 110 (4th Cir. 2011) (‘‘We are not bound . . . to view
the facts in the light most favorable to the prosecution.
The familiar [evidentiary sufficiency] analysis centering
on whether a reasonable jury could have [found] an
adequately represented defendant [guilty] is considerably more deferential than the Strickland test for prejudice in an [ineffective assistance] case, which seeks
only to discover whether the absence of error would
have given rise to a reasonable probability of acquittal,
such that confidence in the verdict is undermined.’’).
Rather, we are required to undertake an objective
review of the nature and strength of the state’s case.
See Lapointe v. Commissioner of Correction, supra,
342 n.88;16 see also Williams v. Taylor, 529 U.S. 362,
16
Although we most recently made this observation in Lapointe v. Commissioner of Correction, supra, 316 Conn. 342 n.88, a case involving our
analysis of a claim that habeas counsel rendered ineffective assistance in
failing to demonstrate that the state had improperly withheld exculpatory
evidence in violation of Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194,
10 L. Ed. 2d 215 (1963); see Lapointe v. Commissioner of Correction, supra,
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397–98, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000) (concluding that habeas court, in conducting its prejudice
analysis, improperly failed to consider evidence favorable to petitioner); Elmore v. Ozmint, 661 F.3d 783,
868 (4th Cir. 2011) (habeas court ‘‘unreasonably broke
from Strickland by considering less than the totality of
the evidence, and [engaged in an analysis that] unreasonably discounted evidence favorable to [the petitioner] by unduly minimizing its import and evaluating
it piecemeal’’). ‘‘In assessing prejudice under Strickland, the question is not whether a court can be certain
counsel’s performance had no effect on the outcome
or whether it is possible a reasonable doubt might have
been established if counsel acted differently. . . .
Instead, Strickland asks whether it is reasonably likely
the result would have been different. . . . This does
not require a showing that counsel’s actions more likely
than not altered the outcome, but the difference
between Strickland’s prejudice standard and a moreprobable-than-not standard is slight and matters only
in the rarest case. . . . The likelihood of a different
result must be substantial, not just conceivable.’’ (Citations omitted; internal quotation marks omitted.) Harrington v. Richter, supra, 562 U.S. 111–12.
C
Standard of Review
It is well established that ‘‘[t]he habeas court is
afforded broad discretion in making its factual findings,
and those findings will not be disturbed unless they are
clearly erroneous. . . . Historical facts constitute a
recital of external events and the credibility of their
229; it is undisputed that the test for prejudice under Strickland is identical
to the test for materiality under Brady. See, e.g., Lapointe v. Commissioner
of Correction, supra, 266–67; see also id., 366 (Zarella, J., dissenting) (same).
Consequently, the nature of our review is precisely the same for both categories of cases.
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narrators. . . . Accordingly, [t]he habeas [court], as
the trier of facts, is the sole arbiter of the credibility
of witnesses and the weight to be given to their testimony. . . . The application of the habeas court’s factual findings to the pertinent legal standard, however,
presents a mixed question of law and fact, which is
subject to plenary review.’’ (Citations omitted; internal
quotation marks omitted.) Gaines v. Commissioner of
Correction, supra, 306 Conn. 677.
IV
THE HABEAS TRIAL
A
Additional Facts
At the habeas trial, the petitioner sought to establish
that Michael Sherman had performed deficiently
because he made no effort to learn the identity of the
‘‘beau’’ who Georgeann Dowdle claimed had been with
her on the night of October 30, 1975, and to ascertain
whether her beau could provide disinterested corroboration of the petitioner’s alibi. To that end, he presented
the testimony of Denis Ossorio, a seventy-two year old
retired psychologist at the time of the petitioner’s
habeas proceedings. Ossorio testified that, in 1975, he
resided in Greenwich and operated an employment
related program for women. Ossorio further testified
that he was at the Terrien home on the evening of
October 30, 1975, visiting Dowdle, with whom he had
a personal relationship. According to Ossorio, the petitioner and two of his brothers were also there that
evening, watching television with James Terrien, and
he joined them in the television room periodically when
Dowdle was otherwise occupied with her daughter.
Ossorio recalled leaving the Terrien residence at about
midnight and was not sure whether the Skakels had
left before him. Ossorio further stated that he was living
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in Greenwich at the time of the petitioner’s criminal
trial and would have been available to testify, but no
one from Sherman’s office or the office of the state’s
attorney ever contacted him. Ossorio also explained
that, although he was aware that the petitioner had
been charged with the victim’s murder, he did not pay
close attention to the trial itself and was unaware that
his recollection of the events of the evening of October
30, 1975, had any particular significance to the case.
The petitioner also presented the testimony of
Michael Fitzpatrick, a prominent Connecticut attorney
and past president of the Connecticut Criminal Defense
Lawyers Association who specializes in criminal
defense and civil litigation. Fitzpatrick testified that, on
the basis of his expertise and experience in criminal
law, it was his opinion that any reasonably competent
criminal defense attorney, after receiving and reviewing
Dowdle’s grand jury testimony, ‘‘absolutely’’ would
have ascertained Ossorio’s identity and made reasonable efforts to locate and interview him. That investigation was required, according to Fitzpatrick, because it
was incumbent on Sherman to confirm that Ossorio
was present at the Terrien residence on October 30,
1975, and, if he in fact had been present, to ascertain
whether his recollection of events would strengthen
the petitioner’s alibi defense. In particular, Fitzpatrick
explained that, if Ossorio recalled that the petitioner
was present at the Terrien home that evening, that testimony would have ‘‘[made] it impossible for the state
to argue in summation that there [was] not a single
independent [alibi] witness in the case, which was one
of the chief grounds the state asserted for rejecting
the alibi.’’ Fitzpatrick further testified that Sherman’s
failure to identify and interview Ossorio ‘‘absolutely
prejudiced’’ the petitioner because ‘‘it deprived [him]
. . . of the opportunity to present an independent alibi
witness’’ who would have significantly enhanced the
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credibility of the petitioner’s defense. On cross-examination, the respondent challenged Fitzpatrick’s opinion
that Sherman had rendered ineffective assistance by
failing to present Ossorio’s testimony, but adduced no
expert testimony of its own on that issue.
Jason Throne, who served as Sherman’s cocounsel
at trial, also was a witness at the habeas trial. Throne
testified that the petitioner’s alibi was ‘‘extremely
important’’ to the defense. When Thorne was asked if
he and Sherman were ‘‘eager to find anyone who could
corroborate [the alibi],’’ he responded, ‘‘[a]bsolutely,
without question.’’ Throne further stated that, ‘‘even
more importantly,’’ he and Sherman were ‘‘especially
eager to find a nonfamily member who could corroborate it’’ because of the ‘‘obvious concern’’ that, because
all of the alibi witnesses were family members, ‘‘the
jury would perceive all of [them] as having bias and a
motivation to lie or distort facts or truth, which wasn’t
the case. . . . I wish that we had even a single witness
that wasn’t blood related to include in that group [who]
could have testified to the same facts that everyone
else testified to, to establish that [the petitioner] was
not there the night of the murder.’’
Sherman testified at the habeas trial, as well. When
Sherman was asked whether the alibi was the petitioner’s ‘‘principal defense’’ at trial, he responded, ‘‘[a]bsolutely . . . .’’ He also stated that it would have been
‘‘very important’’ to have an alibi witness who was not
related to the petitioner and that, if he had located one,
he would have had him testify, ‘‘[w]ithout a doubt.’’
Sherman also acknowledged reading Dowdle’s grand
jury testimony prior to trial, including her statement
that her beau was with her at the Terrien home the
evening of October 30, 1975. When Sherman was asked
why he had never inquired into the identity of Dowdle’s
beau, he responded: ‘‘I had no reason to suspect that
he, in fact, would be helpful in that he saw [the peti-
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tioner] and the rest of the boys.’’ In response to questioning from the respondent’s counsel, Sherman
indicated that, because Dowdle had testified before the
grand jury that she ‘‘really didn’t venture out’’ of the
room on the evening of October 30, 1975, Ossorio, her
guest, might well have stayed in the library, as well.
Sherman also acknowledged that, because Dowdle
recalled hearing but not seeing her Skakel cousins that
evening, Ossorio also may not have seen the four boys.
B
Findings and Conclusions of the Habeas Court
On the basis of the foregoing evidence, the habeas
court concluded that Sherman’s performance was constitutionally deficient in that Sherman failed to identify
Ossorio and to present his testimony to the jury.
According to the habeas court, ‘‘Ossorio’s testimony
supported the petitioner’s claim that, during the likely
time of the murder, he was away from Belle Haven,
as he indicated. To the [habeas] court, Ossorio was a
disinterested and credible witness with a clear recollection of seeing the petitioner at the Terrien home on the
evening in question. He testified credibly that not only
was he present in the home with Dowdle and that he
saw the petitioner there, but that he lived in the area
throughout the time of the trial and would have readily
been available to testify if asked.’’ The habeas court
further concluded that Sherman ‘‘was on notice from
Dowdle’s grand jury testimony that she was in the company of another person at the Terrien home, and she
had identified this person as her beau. . . . Had . . .
Sherman made reasonable inquiry, he would have discovered Ossorio and gleaned that Ossorio was prepared
to testify that the petitioner was present at the Terrien
home during the evening in question. He would have
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learned, as well, that Ossorio was a disinterested and
credible witness.’’17 (Internal quotation marks omitted.)
The habeas court further concluded that the petitioner’s defense was prejudiced by Sherman’s failure to call
17
We fully agree with all aspects of Justice D’Auria’s concurring opinion,
in which he underscores, among other things, that the habeas court did not
credit Sherman’s habeas trial testimony that, in light of Dowdle’s grand jury
testimony that she could not recall actually observing the petitioner at the
Terrien home on the night of the murder, Sherman had made a conscious
decision not to investigate Dowdle’s beau because he believed it also was
unlikely that her beau would have observed the petitioner. In concluding,
rather, that ‘‘Sherman’s failure to investigate in this regard cannot be attributed to any strategic decision’’ and, therefore, was entitled to no deference,
the habeas court undoubtedly attributed that failure to oversight or inattention. Indeed, as Justice D’Auria aptly notes, the habeas court declined to
credit Sherman’s explanation for failing to investigate Ossorio because that
explanation is belied by the trial strategy Sherman actually employed at the
petitioner’s criminal trial, as reflected in the record of that trial. As Justice
D’Auria notes, ‘‘Sherman came to the criminal trial equipped with a 1975
police report reflecting that, merely nine days after the murder, [Dowdle]
. . . indicated that she had indeed ‘observed her brother [Terrien] and the
Skakel brothers, [Rushton Skakel, Jr., John Skakel and the petitioner], return
to [the Terrien] house sometime around 10 [p.m. on the night of the murder.]’
Sherman partially succeeded in getting Dowdle to recount to the jury what
the report said she had told [the] police in 1975 and that her memory of
the night of the murder would have been better in 1975 than in 1998.’’ Thus,
it was Sherman’s position at trial that Dowdle did observe the petitioner
at the Terrien home that night, thereby defeating the respondent’s belated
claim in the habeas court that Sherman’s failure to investigate Ossorio was
founded on his understanding that Dowdle did not observe the petitioner
there.
It is likely for the same reason that the habeas court never made an
express finding crediting Sherman’s testimony that he actually had read
Dowdle’s grand jury testimony. With respect to that issue, the habeas court
stated only that ‘‘[Sherman] was on notice from Dowdle’s grand jury testimony that she was in the company of another person at the Terrien home,
and she had identified this person as her beau. . . . Had . . . Sherman read
and considered Dowdle’s grand jury testimony, which was made available
to him before the [petitioner’s criminal] trial, he would have learned of
the presence of an unrelated person in the Terrien household.’’ (Internal
quotation marks omitted.) It is apparent from this statement that, in the
habeas court’s view, regardless of whether Sherman read Dowdle’s grand
jury testimony, he was on notice of that testimony, and, consequently, he
was required to make reasonable efforts to follow up on it. We fully agree
with the habeas court’s analysis in this regard. We note, further, that, if
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Ossorio because, if the jury had heard his testimony,
there was a reasonable probability that the outcome of
the trial would have been different. The habeas court
based that determination, in part, on the fact that the
state’s attorney had ‘‘vigorously contested the petitioner’s claimed absence from the area [of the murder]
between the hours of 9:15 . . . and 11:15 p.m. Indeed,
a fair reading of [the state’s attorney’s] closing argument
suggests that he, too, acknowledged the strength of
evidence that the victim likely had died at approximately 10 p.m. For example, while [the state’s attorney]
argued to the jury that the time of death was not integral
to the charging document and that the [jurors] could
find the petitioner guilty even if they believed his alibi,
[the state’s attorney] strenuously argued that the petitioner had not, in fact, gone to the Terrien residence
as [he] claimed, and that it was the [petitioner’s] presence at the crime scene at approximately 10 p.m. that
likely caused . . . [Helen Ix’] dog to bark in such an
unusually disturbed manner. Additionally, even though
the [state’s attorney] adduced evidence that the time
of death could have been any time between 9:30 p.m.
[on October 30] and 1 a.m. . . . the next day, there
was weighty evidence that the murder took place while
the petitioner claimed to have been absent from the
Belle Haven area.’’
Finally, with respect to the issue of prejudice, the
habeas court noted ‘‘that the jury deliberated for four
Sherman had not read Dowdle’s grand jury testimony, or read it but failed
to note the potential significance of that testimony with respect to her beau
due to inattention or otherwise, Sherman’s failure to take any further action
with respect to that testimony cannot possibly be considered reasonable. In
any event, for present purposes, we assume that Sherman did read Dowdle’s
testimony and, as he testified, elected not to pursue it. We make that assumption, however, only because it is the position that the respondent and the
majority in Skakel v. Commissioner of Correction, supra, 325 Conn. 426,
have taken. As we explain hereinafter, that view of the habeas court’s
decision, even if credited, does not support that position.
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days, beginning on June 4, 2002, and reach[ed] a verdict
on June 7, 2002. During the jury’s deliberations, on June
5, 2002, the jury asked to have read back the testimony
of Julie Skakel, Andrea Shakespeare and . . . Ix. With
this request, the jury also provided a note, which stated
in [relevant] part: ‘We would like to limit . . . Ix’ testimony to the discussion of who was in the driveway
and who left in the car.’ Significantly, the focus of the
testimony of each of these witnesses was whether the
petitioner had left the Belle Haven area at approximately 9:15 p.m. in the Lincoln [Continental] to go to the
Terrien residence. Thus, even though the [trial] court
charged the jury that [it] need not fix the time of death
in order to find the petitioner guilty, the jury showed
particular interest in the petitioner’s whereabouts
between 9:15 . . . and 11:15 p.m.
‘‘Given the weighty evidence that the victim was murdered in the time range of 9:30 . . . to 10 p.m. on October 30, 1975, the importance of the petitioner’s alibi
defense to the fact finders cannot fairly be discounted.
And, given the importance of the petitioner’s alibi
defense, its persuasiveness would have been greatly
enhanced by the testimony of Ossorio, an independent
and credible witness to the petitioner’s presence at the
Terrien household during the relevant evening hours
of October 30, 1975.’’ On the basis of these and other
related findings, the habeas court concluded that Sherman’s failure to call Ossorio as a witness entitled the
petitioner to a new trial.
V
ANALYSIS
A
Michael Sherman’s Deficient Performance
As we previously explained, the reasonableness of
Sherman’s decision not to investigate whether George-
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ann Dowdle’s beau could provide testimony favorable
to the petitioner’s alibi defense turns on the facts of
the case and, more particularly, the circumstances pertaining to that defense and the potential witness. In
light of the various relevant factors—the importance of
the petitioner’s alibi defense, the significance of Denis
Ossorio’s testimony to that defense, the ease with which
Ossorio could have been located, and the gravity of the
charges and potential punishment that the petitioner
faced—it is abundantly clear that Sherman’s decision
to disregard Dowdle’s grand jury testimony about her
beau, a decision based solely on Sherman’s belief that
any inquiry into that subject matter would have been
fruitless, was unreasonable.
First, as Sherman testified, and the state conceded
at trial, the petitioner’s alibi was his primary defense
to the state’s case against him. This is because, although
the state contended that it was possible that the victim
was murdered as late as 1 a.m. on October 31, 1975,
the substantial weight of the evidence indicated that
the murder most likely was committed between 9:30
and 10 p.m. on October 30. Consequently, because the
state was required to disprove the petitioner’s alibi
beyond a reasonable doubt; see, e.g., State v. Butler,
207 Conn. 619, 631, 543 A.2d 270 (1988) (defendant in
criminal case is entitled to instruction that state must
rebut alibi defense beyond reasonable doubt); if the
jury believed the petitioner’s alibi witnesses—indeed,
even if the petitioner’s witnesses merely raised a reasonable doubt in the jurors’ minds as to the petitioner’s
whereabouts between 9:30 and 10 p.m.—there is a good
likelihood that the petitioner would have been acquitted.
The importance of the petitioner’s alibi defense is
underscored by how vigorously the state sought to discredit it. The state’s attorney claimed that it had been
concocted by the Skakel family and founded on the
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perjurious testimony of the petitioner’s alibi witnesses.
The state’s attorney spent a considerable amount of
time, both in adducing testimony from the state’s witnesses and in cross-examining the petitioner’s witnesses, as well as during closing argument, attempting
to demonstrate that the petitioner’s alibi had been fabricated. It is likely that the state’s attorney challenged
the petitioner’s alibi so aggressively because, as the
Supreme Court of New Jersey has observed, ‘‘few
defenses have greater potential for creating reasonable
doubt as to a defendant’s guilt in the minds of the [jurors
than an alibi].’’ (Internal quotation marks omitted.)
State v. Porter, 216 N.J. 343, 353, 80 A.3d 732 (2013).
Conversely, the state’s attorney made no effort to establish any narrative to explain how the victim could have
been murdered after 11 p.m. In particular, the state’s
attorney never presented any evidence as to why the
victim would have remained out past her curfew in cold
weather, where she could have been between 9:30 and
11 p.m., with whom she could have been during that
period of time, or why the extensive police investigation
into her whereabouts never yielded a single credible
piece of information relating to those matters. Because
the state’s attorney adduced no such evidence, his closing argument contained no mention of any scenario
pursuant to which the murder could have occurred as
late as 11 p.m.
Second, it could hardly have been easier for Sherman
to have ascertained that Ossorio had critical alibi testimony to offer, such that even the most rudimentary of
inquiries would have led Sherman directly and immediately to Ossorio. See, e.g., Rompilla v. Beard, supra,
545 U.S. 389 (explaining that ‘‘[t]he unreasonableness
of attempting no more than [counsel] did was heightened by the easy availability of the [material evidence]’’). Upon reading Dowdle’s grand jury testimony
and learning that her beau was with her at the Terrien
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residence on the evening of October 30, 1975, all Sherman had to do was pick up the telephone and ask
Dowdle—one of the petitioner’s own alibi witnesses—
to identify her beau. And, then, after learning that her
beau was Ossorio, it would have been easy for Sherman
to locate and speak to him—indeed, a look in the telephone listings and another telephone call would have
sufficed—because he lived just a few miles from Sherman’s office. As in all criminal cases that involve the
issue of defense counsel’s failure to interview a potential witness to ascertain what he or she has to say,
counsel has no absolute obligation ‘‘to actually track
down’’ the witness, ‘‘only that he put in a reasonable
effort to do so.’’ Avery v. Prelesnik, 548 F.3d 434, 438
(6th Cir. 2008), cert. denied, 558 U.S. 932, 130 S. Ct. 80,
175 L. Ed. 2d 234 (2009); see also id. (‘‘There is no
reason based on professional judgment why [trial counsel] would not have pursued speaking to [the potential
alibi witness]. The [trial] court correctly concluded that
[trial counsel] was under a duty to reasonably investigate, which entails, at the bare minimum, asking for
[the potential alibi witness’ telephone] number or
address and reasonably attempting to contact him.’’
[Internal quotation marks omitted.]). In the present
case, the most elementary and obvious of inquiries by
Sherman or his investigator would have revealed that
Ossorio was a critical alibi witness, and Sherman’s
unwillingness to take even those modest steps unreasonably deprived the petitioner of Ossorio’s crucial
trial testimony.
Consequently, this is not a case that required Sherman to devise a plan ‘‘to balance limited resources
in accord with effective trial tactics and strategies.’’
Harrington v. Richter, supra, 562 U.S. 89; see also Rogers v. Zant, 13 F.3d 384, 387 (11th Cir.) (‘‘[the] correct
approach toward investigation reflects the reality that
lawyers do not enjoy the benefit of endless time, energy
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or financial resources’’), cert. denied, 513 U.S. 899, 115
S. Ct. 255, 130 L. Ed. 2d 175 (1994). Taking his investigation into Ossorio’s identity, whereabouts and possible
testimony one step at a time, Sherman would have been
able to successfully complete the investigation in two
easy steps and at negligible expense. But, even if that
were not so painfully apparent, the petitioner paid Sherman more than $1.5 million in legal fees, and so the
cost of undertaking reasonable steps to locate Ossorio,
a potentially critical witness, certainly was not an issue.
Third, the significance of Ossorio’s testimony to the
petitioner’s alibi cannot be overstated: unquestionably,
it was essential to the defense. That testimony, which
the habeas court expressly credited, placed the petitioner at the Terrien residence during the relevant time
frame on the evening of October 30, 1975, thereby fully
corroborating the testimony of the petitioner’s other
alibi witnesses. But Ossorio’s testimony, while corroborative, certainly was not cumulative, because the petitioner’s other alibi witnesses were either siblings or
cousins of the petitioner. Although Ossorio was friendly
with Dowdle in the mid-1970s, there is no indication
that he had maintained any ties to her or the Skakel
family over the years, and, thus, he would have been
an independent and unbiased witness with no motive
to lie about seeing the petitioner at the Terrien home
on the evening of October 30. The state’s attorney
emphatically and persistently maintained that the jury
should not credit the petitioner’s alibi because all of
the alibi witnesses were closely related to the petitioner
and were lying to protect him. In light of this contention
by the state, credible testimony from Ossorio would
have been absolutely critical, both to establish the credibility of the alibi generally and to demonstrate the credibility of the petitioner’s witnesses more specifically.
Indeed, if believed, Ossorio’s testimony would have disproved the state’s attorney’s contention that the Skakel
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family had created the fictitious alibi to protect the
petitioner and then continually lied, under oath and
otherwise, in furtherance of the fraudulent scheme.
Thus, with respect to the petitioner’s alibi defense, the
quantum of evidence already known to Sherman—evidence marked by the weakness inherent in any alibi
defense comprised solely of the testimony of family
members—should have prompted Sherman to investigate the lead provided by Dowdle. See, e.g., Wiggins
v. Smith, supra, 539 U.S. 527 (‘‘[i]n assessing the reasonableness of an attorney’s investigation . . . a court
must consider not only the quantum of evidence already
known to counsel, but also whether the known evidence
would lead a reasonable attorney to investigate
further’’).
In addition, as we discussed previously, the state
adduced testimony from Helen Ix, Andrea Shakespeare,
and Julie Skakel in an effort to discredit the petitioner’s
alibi defense. Testimony from a neutral, objective and
credible witness like Ossorio would have refuted the
testimony of those state witnesses, testimony that
undoubtedly appeared far more significant in light of the
state’s contention that the petitioner’s alibi witnesses
all were lying. In fact, it seems likely that the jury was
influenced by the testimony of Ix, Shakespeare and
Julie Skakel because the jury, during its deliberations,
asked that the testimony of those witnesses, insofar as
it related to the petitioner’s alibi, be read back.18
Along the same lines, Ossorio’s testimony also would
have refuted the state’s attorney’s claim that the alibi
was an integral part of a broader Skakel family scheme
to cover up for the petitioner. According to the state’s
attorney, this scheme was hatched immediately after
the victim’s murder and began with the disposal of
18
As we previously noted, each of these witnesses’ recollection of the
petitioner’s presence was equivocal in some respect.
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incriminating evidence and the trip to Windham, New
York, continued with the petitioner’s enrollment at
Elan, and, thereafter, was exemplified by his allegedly
self-serving statements to Richard Hoffman, the ghostwriter assisting the petitioner with his book, and finally
culminated in the perjurious grand jury and trial testimony of the petitioner’s alibi witnesses. Because the
allegedly fraudulent alibi provided the foundation for
the state’s attorney’s claim of a grand family scheme,
Ossorio’s credible testimony demonstrating the validity
of the alibi also would have debunked the state’s attorney’s broader conspiracy theory.
Finally, as a general matter, an adequate pretrial
investigation is required in all criminal cases. But common sense dictates that, when the stakes are highest—
when the criminal charges are most serious, exposing
the defendant to the most lengthy of prison terms—the
importance of a thorough pretrial investigation is that
much greater. In the present case, both the gravity of
the charged offense—murder—and the magnitude of
the potential maximum sentence—life imprisonment—
are obvious. In such circumstances, the responsibilities
of defense counsel are especially great, commensurate
with the heightened exposure, concerns and expectations of the defendant. Defense counsel must be particularly attentive to detail, because the defendant’s life is
on the line. Of course, the gravity of the murder charge
placed Sherman on notice that he needed to put appropriate time, thought and effort into the case. He clearly
did not live up to professional norms, however, in failing
even to contact Dowdle after reading her grand jury
testimony and learning that her beau was at the Terrien
home, with her, on the evening of October 30, 1975.
In light of the foregoing, we agree with the habeas
court that Sherman failed by a considerable margin to
satisfy Strickland’s requirement that a decision to forgo
or truncate a particular pretrial investigation must flow
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from an informed, professional judgment. That standard
cannot possibly be met when counsel fails to undertake
any steps to investigate evidence relating to the very
matter that he has identified as the critical flaw in his
primary defense. Accordingly, the habeas court properly reached the only conclusion that the facts and law
support: Sherman could not reasonably have elected
simply to ignore Dowdle’s testimony and do nothing to
contact her former beau, because all of the other alibi
witnesses were close relatives of the petitioner, and
Sherman knew both that the state would argue that
those witnesses were all lying to protect the petitioner,
and that an independent alibi witness, with no ties to
the petitioner or his family, would have enhanced the
credibility of the alibi immeasurably.
The respondent nonetheless makes several arguments as to why it was reasonable for Sherman not to
investigate the identity of Dowdle’s beau. The respondent contends that none of the petitioner’s alibi witnesses ever mentioned seeing him at the Terrien house
on the night of the murder, either in their statements to
the police, in their grand jury testimony, or to Sherman
directly. The respondent further asserts that, ‘‘even
when Sherman asked if there was anyone else who
could verify the alibi, [the] petitioner, his cousins, and
his brothers essentially told Sherman there was no need
to look into the beau.’’ (Internal quotation marks omitted.) An examination of these arguments readily demonstrates that they depend on facts that were not found
by the habeas court, are immaterial to Sherman’s professional obligations even if factually based, or are otherwise groundless.
Contrary to the respondent’s assertions, the habeas
court made no finding as to whether the petitioner,
Rushton Skakel, Jr., John Skakel or James Terrien told
Sherman about the presence of another person at the
Terrien home on the night of the murder, or whether
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Sherman even asked those witnesses about the presence of another person at the Terrien home that evening. The petitioner testified at the habeas trial that he
had informed Sherman about Dowdle’s boyfriend being
present, whereas Sherman testified that the petitioner
did not tell him about Ossorio’s presence there. The
habeas court made no finding either way, explaining,
instead, that it made no difference whether the petitioner had informed Sherman about Ossorio because
Sherman was on notice three years before trial, by virtue of Dowdle’s grand jury testimony, that her beau
was, in fact, at the Terrien residence. See footnote 17
of this opinion. Courts have consistently recognized
that counsel reasonably cannot limit the pretrial investigation of a case to only those leads offered by the client
himself. See, e.g., Rompilla v. Beard, supra, 545 U.S.
381–83 (although petitioner was unwilling to assist
counsel in pretrial preparation and ‘‘was even actively
obstructive by sending counsel off on false leads,’’ counsel nevertheless had independent obligation to conduct
thorough investigation); Daniels v. Woodford, supra,
428 F.3d 1202–1203 (‘‘[e]ven though [the petitioner]
refused to speak to his counsel, [counsel] still had an
independent duty to investigate [and prepare]’’ because
‘‘[p]retrial investigation and preparation are the keys to
effective representation of counsel’’ [internal quotation
marks omitted]). Rather, counsel has an independent
duty to investigate potentially important witnesses not
suggested by the client, including, of course, potentially
important alibi witnesses. See, e.g., Bigelow v. Haviland, supra, 576 F.3d 288–89 (defense counsel could
not reasonably assume that merely because petitioner
had provided counsel with identity of alibi witness that
there were no other such witnesses).
As to the other witnesses, Sherman’s testimony at the
habeas trial was equivocal: when questioned whether
he had asked Rushton Skakel, Jr., and John Skakel
about the presence of anyone else at the Terrien home
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that evening, Sherman responded, ‘‘[p]robably,’’ and
when asked the same question about Terrien, he
responded, ‘‘I would assume I did.’’ Thus, Sherman himself could not testify with any certainty that he had
questioned those witnesses about the presence of
another person at the Terrien home. In fact, the habeas
court’s findings are crystal clear that Sherman did not
ask Dowdle this most basic of questions. When queried
during the habeas trial whether he had asked Dowdle
whether another person was present, Sherman
responded, ‘‘I would assume I did,’’ the same response
he gave to the same question posed to him about Terrien. The habeas court expressly found, however, that,
if Sherman had made such an inquiry of Dowdle, she
would have told him about Ossorio. This finding by the
habeas court necessarily means that the habeas court
found that Sherman did not ask Dowdle about the presence of another person, even though Sherman testified
that he ‘‘would assume’’ he did so. In other words,
contrary to the respondent’s assertions, the habeas
court specifically found that, although Dowdle testified
under oath, both during the grand jury proceedings and
again at the petitioner’s criminal trial, that her boyfriend
was at the Terrien home with her on the evening in
question, Sherman never bothered to ask her about that
person’s identity.
Furthermore, even if it is assumed that the petitioner’s alibi witnesses did not tell Sherman about Ossorio’s
presence at the Terrien home on the night in question
on their own initiative, their failure to do so is both
readily explainable and irrelevant to the question at
hand. By the time these witnesses were asked, twentyseven years later, to recall the details of the events of
October 30, 1975, they simply may have forgotten about
Ossorio’s presence at the Terrien home that evening.
Indeed, Ossorio testified that he was in the television
room only intermittently, while Dowdle was putting her
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child to bed. Cf. Bigelow v. Haviland, supra, 576 F.3d
288 (counsel’s duty to look beyond witnesses identified
by client is especially significant when client may have
trouble remembering them himself). And, even if one
or more of the petitioner’s witnesses did recall Ossorio
being there that evening, there is no reason to believe
that those witnesses appreciated the potential import of
that information. In fact, it is obvious that even Dowdle,
who knew that Ossorio was with her on the night in
question, did not appreciate the potential significance
of his presence at the Terrien home: she referred to
her beau in her grand jury testimony and again at trial
by happenstance, without any apparent awareness of
his possible importance as a witness. Evidently, as far
as Dowdle and the other alibi witnesses were concerned, their testimony placing the petitioner at the
Terrien home that evening was sufficient to establish
that he was present there, and, as nonlawyers, they
had no reason to know that Ossorio potentially was a
critically important witness because of the credibility
issues inherent in an alibi predicated solely on the testimony of family members. In sum, the onus was not on
the petitioner’s alibi witnesses to divine what would
have been important for Sherman to know; rather, it
was Sherman’s responsibility to elicit such information
from them—or at the very least to recognize the significance of such information when witnesses like Dowdle
divulged it of their own accord.
The respondent next contends that, because the petitioner’s ‘‘siblings . . . and his cousins supplied the
police with the [petitioner’s] alibi shortly after the murder, without ever mentioning Ossorio, and testified at
the grand jury [proceedings] without mentioning Ossorio,’’ Sherman ‘‘had no reason to go looking for other
alibi witnesses when those who claimed to be there
never gave any indication anyone else could verify [the
petitioner’s] presence at Terrien’s [home] that evening.’’
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First, as we have explained, it is simply incorrect to
assert that none of the petitioner’s alibi witnesses mentioned Ossorio in their grand jury testimony. When
asked about her recollection of the night in question,
Dowdle mentioned Ossorio immediately, although not
by name. Later, at the petitioner’s criminal trial, the
state’s attorney himself asked Dowdle whether she previously had testified before the grand jury that she was
at home with her ‘‘husband’’ on the night of the murder.
Dowdle corrected the state’s attorney, noting that the
person she was with was merely a ‘‘friend.’’ For reasons
we cannot fathom, neither the state’s attorney nor Sherman ever saw fit to question Dowdle as to the identity
of the person whom she was with that evening.
Moreover, we do not agree with the respondent that
Sherman had no reason to investigate Ossorio’s identity
simply because his name was not mentioned in any of
the police reports prepared or witness statements taken
in 1975. As we previously indicated, it is undisputed
that the petitioner never was considered a suspect in
the victim’s murder before the mid-1990s but, rather,
was only a potential witness. Indeed, the state’s attorney
acknowledged this fact at trial, pointing out that, until
the 1990s, no witness ever had been asked about the
petitioner’s whereabouts or movements on the night
of the murder because the police never suspected his
involvement in the crime. Nor is there any evidence to
suggest that anyone else who was at the Terrien home
on the night of the murder was ever considered a suspect. Consequently, there was never any reason for the
police to seek a complete accounting of all individuals
who were present at the Terrien home on the evening
of October 30, 1975. In fact, the respondent does not
identify a single police report suggesting that such a
question had been asked.19 In such circumstances,
19
If such a question had been asked, it would seem likely that, at the very
least, one of the members of the staff serving at the large Terrien home
would have been mentioned.

June 5, 2018

329 Conn. 1

CONNECTICUT LAW JOURNAL

JUNE, 2018

Page 99

59

Skakel v. Commissioner of Correction

therefore, the fact that Ossorio’s name did not surface
until decades after the victim’s murder, more or less
unexpectedly, is entirely understandable.
In sum, the fact that Ossorio’s identity came to light
for the first time during and exclusively from Dowdle’s
grand jury testimony reasonably could have given Sherman a reason to question whether Dowdle’s testimony
was accurate in this regard. Nevertheless, his obligation
was to undertake some effort to answer that question
rather than to dismiss it out of hand, given its potential significance.
In addition to the late timing of Ossorio’s identity
coming to light, the respondent argues that, even after it
did, it was reasonable for Sherman to infer that Ossorio
either saw nothing or would remember nothing about
events that had occurred decades earlier. Specifically,
the respondent argues that, because Dowdle indicated
in her grand jury testimony that she mostly stayed in
the library that evening and did not recall seeing the
Skakel brothers herself, Ossorio, too, did not have occasion to see who was watching television in an adjacent
room. This argument is unavailing for two reasons.
First, it is based on sheer speculation that Ossorio
stayed in the library all evening, even when Dowdle
was out of the library putting her daughter to bed. The
fact is that Sherman had no idea whether Ossorio stayed
in the library, wandered around the house, spent time
in the television room or otherwise ran into the petitioner or his brothers during the hour and one half or
so that they were all together at the Terrien residence.
Of course, the only way for Sherman to have found out
is to have asked Dowdle or Ossorio, but, inexplicably,
he made no effort to do so.
More fundamentally, however, the respondent’s argument is unavailing because it is factually inaccurate.
See, e.g., Wiggins v. Smith, supra, 539 U.S. 526–27 (not-
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ing that rationale utilized by state ‘‘to justify counsel’s
[failure to pursue] mitigating evidence resembles more
a post hoc rationalization of counsel’s conduct than an
accurate description of [counsel’s] deliberations prior
to [trial]’’). At the petitioner’s criminal trial, Sherman
vigorously disputed the state’s contention that Dowdle
had only heard her Skakel cousins on the night in question, and had not seen them. When Dowdle could not
recall whether she had seen them, Sherman presented
Dowdle with a copy of a 1975 police report indicating
that, when she was interviewed by the police shortly
after the murder, she told them that she had ‘‘observed’’
three of her Skakel cousins, including the petitioner,
at the Terrien home that evening. Although the police
report did not refresh her memory with respect to this
issue, Dowdle testified that whatever she had told the
police in 1975 would have been the truth. Accordingly,
Sherman’s position at trial—that Dowdle did, in fact,
see the petitioner on the night in question—belies the
respondent’s assertion that Sherman’s failure to investigate Ossorio’s identity was based on his reasoned belief
at the time of trial that, like Dowdle, Ossorio did not
see the Skakel brothers on the night in question.
Thus, although Sherman reasonably could have questioned whether Ossorio would remember whether the
petitioner was at the Terrien home on October 30, 1975,
Sherman could not reasonably rule out that possibility
without making some inquiries. Indeed, from its inception, this case concerned events long in the past, forcing
both the state and the defense to do their best to develop
facts based largely on distant memory and recall. It is
not an exaggeration to say that this case could not
have been brought but for the state’s ability to locate
witnesses who could remember and testify about events
that had occurred decades earlier. Sherman’s task in
defending the petitioner necessarily required him to
undertake the same investigation. His failure to do so
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with respect to Ossorio, merely because he did not
think that Ossorio would be able to provide any useful
information, was plainly deficient by any reasonable
measure.20
B
Prejudice
We fully agree with the habeas court that, if Sherman
had located Ossorio and called him as a witness at the
petitioner’s criminal trial, there is a reasonable probabil20
In his dissenting opinion, which we address in part VI of this opinion,
Justice Eveleigh does not address Strickland’s performance prong except
to note that he agrees with the majority’s analysis of that issue in Skakel
v. Commissioner of Correction, supra, 325 Conn. 426. In that opinion, the
majority concluded that Sherman’s decision not to ascertain Ossorio’s identity and potential testimony was not constitutionally deficient because Sherman reasonably, albeit wrongly, presumed, on the basis of Dowdle’s grand
jury testimony, that Dowdle did not see the petitioner on the night of the
murder, and, therefore, it was unlikely that Ossorio had seen him either.
See id., 478. As we previously explained, however; see footnote 17 of this
opinion; the habeas court did not credit Sherman’s testimony as to why he
failed to investigate Ossorio’s identity, undoubtedly because, as Justice
D’Auria explains in his concurring opinion, it so clearly smacked of the sort
of post hoc rationalization that Strickland forbids.
As explained at length in the dissenting opinion in Skakel v. Commissioner
of Correction, 325 Conn. 558–87 (Palmer, J., dissenting), the majority’s
conclusion in that decision with respect Strickland’s performance prong
was also fundamentally flawed for two additional reasons: first, because it
applied an unprecedented and manifestly incorrect legal standard; see id.,
559–62 (Palmer, J., dissenting) (majority’s analysis and conclusion were
improperly predicated on its determination that Sherman reasonably
believed that Ossorio likely would not be able to provide testimony material
to petitioner’s alibi defense, and correct legal standard is whether, under
all relevant circumstances, competent attorney would have taken reasonable
efforts to determine whether Ossorio had information that was useful to
establish petitioner’s alibi defense); and, second, because it failed to take
into account any of the considerations relevant to determining whether
Sherman’s failure to present Ossorio’s testimony was reasonable. See id.,
563–64 (Palmer, J., dissenting) (majority improperly failed to consider factors most relevant to ascertaining reasonableness of Sherman’s failure to
locate Ossorio and to call him as witness, including, inter alia, importance of
petitioner’s alibi defense, significance of Ossorio’s testimony to that defense,
import of Ossorio’s testimony to rebut state’s claim of long-standing family
cover-up, ease with which Sherman could have discovered that Ossorio
could provide critically important alibi testimony, and gravity of criminal
charges and magnitude of sentence that petitioner faced).
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ity of a different outcome, that is, a probability sufficient
to undermine confidence in the result. As we discussed,
throughout the criminal trial, the state’s attorney forcefully and persistently argued that the family alibi witnesses were all lying to protect the petitioner. As the
petitioner himself aptly explained on direct appeal from
his criminal conviction, ‘‘[t]his devastating ‘cover-up’
theme not only conveyed a familial verdict of guilt, it
also gutted the credibility of all alibi witnesses in one
argumentative thrust, and appealed to the jury’s sense
of outrage that a wealthy family thought it was able to
trick the police by concocting a false alibi.’’ Ossorio’s
testimony, however, necessarily would have bolstered
the credibility of those family alibi witnesses substantially because, if the jury credited him—an independent
alibi witness with no apparent reason to lie—it would
have had no reason not to credit the other alibi witnesses, as well. See, e.g., Montgomery v. Petersen,
supra, 846 F.2d 415 (‘‘the jury might well have viewed
the otherwise impeachable testimony of the [family
alibi] witnesses who were presented at the . . . trial
in a different light had the jury also heard the testimony
of this disinterested witness’’).
Indeed, as we also discussed, the state seized on the
purportedly contrived alibi defense not only to discredit
the alibi itself, but also to support its broader theme
of a long-standing Skakel family conspiracy designed
to conceal the petitioner’s involvement in the victim’s
murder. This theory of a family conspiracy, which was
repeatedly articulated by the state’s attorney during his
closing argument, related the involvement of numerous
members of the petitioner’s family who, according to
the state’s attorney, conspired over a period of decades
to thwart the state’s investigation into the victim’s murder.21 Independent and objective testimony by Ossorio,
21
For example, the state’s attorney argued that, ‘‘[i]f this case had come
to trial when perhaps it should have some twenty years ago, if the Skakels
hadn’t managed to keep things under wraps for so long, the jury’s task
would have been a simple one of just determining the credibility of this
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however, would have enabled the petitioner to refute
this central thesis of the state’s case against him. See,
e.g., Kyles v. Whitley, 514 U.S. 419, 441–45, 115 S. Ct.
1555, 131 L. Ed. 2d 490 (1995) (concluding that evidence
interesting alibi . . . .’’ He also argued that, ‘‘[w]here you are really going
to find the truth in this case is in determining what the [petitioner] and his
greater family support group have done in this case sometimes with words,
sometimes without.’’ According to the state’s attorney, the cover-up commenced just hours after the murder ‘‘with the disappearance of the golf
club, the shaft, and any other evidence . . . [of] the crime,’’ and continued
in the days and weeks immediately following the crime with a trip to the
Skakel family’s hunting lodge in Windham, New York. The state’s attorney
argued: ‘‘[W]hat did the Skakel family do to put this together? Someone
seeing the police all over the place . . . had the sense to get the players
out of the area. The oldest brother [Rushton Skakel, Jr.] had already gone
off to [Washington] D.C., so the first thing the next morning, [Kenneth]
Littleton was ordered to take the four players, [the petitioner], John [Skakel],
Thomas [Skakel] and . . . Terrien, out of the way for awhile, for a short
trip upstate. Now, clearly, that wasn’t decided for the sake of protection of
these kids . . . . The importance of that sudden, brief, one-night trip is
that the alibi didn’t begin to take shape until sometime after the return from
Windham.’’ The state’s attorney also argued: ‘‘Not until after their return
from Windham did the alibi begin to come up.’’ ‘‘And then you have the
additional fact of two weeks after the murder . . . father Rushton Skakel
[Sr.], escorting the entire family together plus . . . Terrien, almost like
leading the von Trapp family over the [Swiss] Alps to the police station to
give their recorded but unsworn statements.’’ Two years later, the state’s
attorney maintained, the petitioner was sent to Elan as part of the family
cover-up. The state’s attorney argued: ‘‘One thing that I submit helps tie all
this together, particularly on the subject of Elan, and really see the truth,
is the [petitioner’s] very presence at that place. The defense scoffs at the idea
despite I think such clear evidence of a cover-up. Why was the [petitioner]
at Elan? This is really not a matter of seeing the forest [for] the trees. It is
genuinely transparent.’’ The state’s attorney further maintained that the
conspiracy lasted through the grand jury investigation with false and misleading testimony before the grand jury: ‘‘What the evidence says the Skakels
and Terriens have done under oath before you and some even previously
before a grand jury is intentionally suppress their memories and claim a
lack of recall. Why? Because in their actual recall lies the truth.’’ And, finally,
of course, the state’s attorney claimed that various members of the Skakel
family—including Rushton Skakel, Jr., John Skakel, David Skakel, Julie
Skakel, Terrien and Dowdle—all had lied at the petitioner’s criminal trial,
both in connection with the allegedly concocted alibi and otherwise. The
state’s attorney argued: ‘‘Let’s stay with the alibi. Why is it so suspect? How
was it produced? . . . [W]hat did the Skakel family do to put this together?
. . . Consider who the alibi witnesses are, all siblings or first cousins, not
one single independent alibi witness.’’
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withheld from petitioner would have undermined
state’s central thesis concerning commission of crime,
and, therefore, petitioner was prejudiced by state’s failure to disclose that evidence); see also Thomas v.
Chappell, 678 F.3d 1086, 1105–1106 (9th Cir. 2012)
(when prosecutor criticized and mocked defense witness as unworthy of belief, petitioner was prejudiced
by defense counsel’s failure to present witnesses who
would have corroborated that witness’ testimony), cert.
denied, 568 U.S. 1186, 133 S. Ct. 1239, 185 L. Ed. 2d 231
(2013); Raygoza v. Hulick, 474 F.3d 958, 961, 965 (7th
Cir.) (when prosecutor ‘‘hammered on the skimpiness’’
of alibi supported solely by petitioner’s girlfriend, petitioner was prejudiced by counsel’s failure to present
independent alibi witness who would have corroborated girlfriend’s testimony), cert. denied sub nom. Randolph v. Raygoza, 552 U.S. 1033, 128 S. Ct. 613, 169 L.
Ed. 2d 413 (2007).
Furthermore, in presenting a far weaker alibi defense
than would have been put forward by competent counsel—one that left the door wide open for the state
to argue that the alibi was predicated solely on the
testimony of close family members, all of whom were
lying to protect the petitioner—Sherman’s performance
harmed the petitioner in yet another way, ‘‘for it is
generally acknowledged that an attempt to create a
false alibi constitutes evidence of the defendant’s consciousness of guilt.’’ (Internal quotation marks omitted.)
Henry v. Poole, 409 F.3d 48, 65 (2d Cir. 2005), cert.
denied, 547 U.S. 1040, 126 S. Ct. 1622, 164 L. Ed. 2d 334
(2006). Indeed, it reasonably may be argued that ‘‘[t]here
is nothing as dangerous as a poorly investigated alibi.
An attorney who is not thoroughly prepared does a
disservice to his client and runs the risk of having his
client convicted even [when] the prosecution’s case is
weak.’’ (Internal quotation marks omitted.) Id.
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Finally, contrary to the contention of the respondent,
which we address more fully hereinafter, this is not a
case in which the evidence of guilt was so overwhelming
that Sherman’s serious errors can be discounted as
trivial. To the contrary, as the habeas court observed,
‘‘[i]t would be an understatement to say that the state
did not possess overwhelming evidence of the petitioner’s guilt. An unsolved crime for more than two decades,
there was evidence that, initially, the Greenwich police
sought the arrest of [Thomas] Skakel without success
and then focused on [Kenneth] Littleton to no avail
before, finally, turning to the petitioner. The evidence
adduced at trial was entirely circumstantial, consisting
. . . [primarily] of testimony from witnesses of assailable credibility who asserted that, at one time or
another and in one form or another, the petitioner made
inculpatory statements . . . [and of] consciousness of
guilt evidence . . . [indicating] that the petitioner
changed his initial account to the police of his movements on the evening of the murder.’’
Not only was there no forensic evidence or eyewitness testimony linking the petitioner to the crime, the
state’s primary witnesses came forward with incriminating evidence more than twenty years after the crime
and did so only after either learning of the sizeable
reward being offered in the case, reading Mark Fuhrman’s 1998 book, Murder in Greenwich: Who Killed
Martha Moxley, inculpating the petitioner,22 or both.
22

In his book, Fuhrman asserted that the petitioner and the victim were
boyfriend and girlfriend and that the petitioner flew into a jealous rage upon
seeing the victim having a sexual encounter with Thomas Skakel. See M.
Fuhrman, Murder In Greenwich (HarperCollins 1998) p. 215. Fuhrman
claimed that he had learned about the relationship between the victim and
the petitioner from unnamed sources and, further, that the victim’s diary
‘‘clearly stated’’ that the petitioner was interested in her romantically. Id.
At the petitioner’s criminal trial, however, Fuhrman’s claims both with
respect to the victim’s diary and the victim’s purported relationship with
the petitioner were debunked. Indeed, according to the victim’s diary, the
victim did not even become acquainted with the petitioner until two months
before her death, and, during the entire time that they were acquainted, she
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Indeed, one key witness for the state, Shakespeare, the
only person to testify that the petitioner did not go to
the Terrien home on the night of the murder, completely
changed her account of that evening after reading Fuhrman’s book.23 Thus, as the habeas court concluded, all
was in a steady relationship with a boy from her high school. Fuhrman’s
false claims nevertheless appear to have formed the basis for the state’s
theory that the petitioner murdered the victim in a jealous rage; indeed, the
only two witnesses that the state’s attorney has identified as providing
testimony in support of that theory—Elizabeth Arnold and Geranne Ridge—
both admitted that Fuhrman’s book, or tabloid accounts about the book,
were instrumental to the substance of their testimony concerning the petitioner’s purported motive. At trial, Arnold testified that, while she and the
petitioner were students at Elan, the petitioner told her ‘‘that his brother
[fucked] his girlfriend . . . well, they didn’t really have sex, but they were
fooling around.’’ On cross-examination, Arnold was asked why, when testifying before the grand jury or talking to the police, she never mentioned
that the petitioner had told her that his brother had ‘‘fooled around’’ with
his girlfriend. Arnold responded that she did not remember it at the time
but that reading Fuhrman’s book afterward had refreshed her recollection.
Ridge testified that much of which she knew about the murder came from
the tabloids.
23
Indeed, there is perhaps no better example of the seemingly corruptive
effect of Fuhrman’s book than the testimony of Shakespeare. At trial, Shakespeare testified that she was absolutely certain that the petitioner did not
go to the Terrien home on the night of the murder and that, in fact, she
had observed the boys who did go as they were leaving the driveway.
Because Shakespeare was the only witness whose testimony placed the
petitioner at home at the likely time of the murder, her testimony was
extremely important, and, indeed, the jury asked to have it read back during
its deliberations.
But Shakespeare’s story at trial bore little resemblance to statements that
she had given to the police in 1991. At that time, she told investigators that
she had no independent recollection of any of the events in question because
she was in the kitchen at the Skakel house with Julie Skakel the entire
time. What little she knew, she explained, she had learned secondhand.
Specifically, Shakespeare stated that she always had assumed that the petitioner did not go to the Terrien home because, after the murder, she had
been told that there were four people in the driveway after the Lincoln
departed, and she always had assumed that one of them was the petitioner.
Shakespeare stated: ‘‘I thought that I heard . . . that there were four of
them back in the backyard, saying goodbye to each other. . . . It was my
assumption, and it’s a total assumption, that . . . it was [Thomas Skakel],
[the petitioner], [Ix], and [the victim]. . . . I don’t know where the information came from.’’ Shakespeare’s continued: ‘‘None of [it] I . . . saw with
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of the state’s witnesses were eminently impeachable.
In sum, although the state’s evidence was sufficient
to convict the petitioner, that evidence was far from
strong—and most certainly not strong enough such that
it confidently can be said that Ossorio’s critical alibi
testimony simply would not have mattered to the jury.
The respondent nevertheless makes two primary
arguments as to why, in his view, there is no reasonable
probability of a different result, even if Ossorio had
testified. Specifically, the respondent claims that the
petitioner’s alibi was only a partial one, and the state’s
case was so strong that Ossorio’s testimony would have
made no difference in terms of the outcome. We address
each of these contentions in turn.
1
Partial Alibi
The respondent claims that, because the petitioner’s
alibi was only a partial one, even if the jury had credited
my own two eyes. It’s the tales I’ve heard over the years . . . . Did I see
it? No. Do I know it for a fact? No.’’ Shakespeare also acknowledged that
she ‘‘thought, because I’ve heard, because of what’s been, you know, told
over the years . . . that [the petitioner] and [Thomas Skakel] and [the
victim] and [Ix] were out back . . . hanging out, chitchatting. And then the
girls went to go home, and the boys came in the house. That’s what I’d
always assumed.’’ When informed by investigators that there were four
children in the backyard after the Lincoln Continental left but that it was
undisputed that the fourth child was not the petitioner but an eleven year
old boy name Geoffrey Byrne, Shakespeare responded that she had never
even heard the name Byrne before and that, of course, the petitioner could
have gone to the Terrien residence because ‘‘I didn’t see them leave, so I
can’t tell you who was in that car.’’ Shakespeare also stated: ‘‘I didn’t see
anybody after a certain point [because] I was sitting in the kitchen . . . .’’
At the petitioner’s criminal trial eleven years later, however, Shakespeare
testified that, in the twenty-seven years since the murder, she had never
once doubted that the petitioner ‘‘was home after [the] car left . . . .’’
Indeed, Shakespeare insisted that she ‘‘was there . . . when the boys left
in the car to take [Terrien] home’’ and that she was ‘‘sure’’ she ‘‘saw them
leave.’’ Shakespeare was asked how it was possible that, in 1991, she had
no such recollection, and whether she had read any books about the case
in the intervening years. Shakespeare responded that she had ‘‘read Mark
Fuhrman’s book.’’

Page 108

CONNECTICUT LAW JOURNAL

68

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

that alibi, it nonetheless would have found the petitioner guilty. In support of this contention, the respondent observes that, at trial, the state’s attorney argued,
and the jury was instructed, that the jury could accept
the petitioner’s alibi and still find the petitioner guilty.
Although perhaps superficially appealing, this argument
does not hold up upon closer examination.
We agree that, as a general rule, partial alibis are
unconvincing. Indeed, it has been argued that a partial
or incomplete alibi is not really an alibi in the truest
sense; see, e.g., Williams v. State, 185 So. 3d 1270,
1271 (Fla. App. 2016) (‘‘a partial alibi is no alibi at all’’
[internal quotation marks omitted]); because it fails to
account for a defendant’s whereabouts for at least some
period of time during which the crime reasonably could
have been committed by the defendant. Thus, when a
true partial alibi is at issue, it is invariably the case that
the defendant just as likely could have committed the
crime during a period of time not covered by the alibi.
Notably, each and every one of the cases on which the
respondent relies falls squarely into this category.
As the habeas court explained, however, in the present case, the petitioner’s alibi, if believed, establishes
that he was not at the crime scene when the substantial
weight of the evidence indicates that the victim was
murdered. The respondent has identified no case in
which a partial alibi was found to exist and in which
the state’s primary theory of the case, and the only one
toward which its evidence was geared, was that the
crime most likely occurred during the period of time
covered by the defendant’s alibi. Accordingly, this case
simply does not involve the kind of alibi that courts
treat as partial or incomplete.
The thin evidentiary reed on which the respondent’s
partial alibi theory rests is the trial testimony of Harold
Wayne Carver II, then the state’s chief medical exam-
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iner, who reviewed the 1975 autopsy report and opined
that it was within the realm of scientific possibility that
the victim died any time between 9:30 p.m. on October
30, 1975, and ‘‘many hours before she was found’’ the
next afternoon. Carver’s testimony establishing this
broad time frame, however, does nothing to establish
when within that time period the murder actually
occurred. Indeed, the state’s attorney discounted part
of that window of time by conceding that the crime
must have been committed no later than 1 a.m. the next
morning because, by that time, the victim’s family was
out looking for her. Insofar as Carver offered any opinion as to when the murder actually occurred within the
scientifically possible time frame, he opined that the
victim probably was murdered ‘‘closer to 9:30 p.m.’’
than when she was found the next day.
To be sure, the state’s attorney observed during closing argument that the state did not have to disprove
the petitioner’s alibi for the jury to find him guilty,
insofar as the autopsy report did not rule out the possibility that the victim was alive as late as 5:30 a.m. on
October 31, 1975. However, the state’s attorney made
no effort to explain to the jury the victim’s whereabouts
in the one hour and forty-five minutes or so between
the time her friends left her to return to their homes
and the time the petitioner’s alibi established his return
home. It is reasonable to conclude that no such effort
was made because, as we previously discussed, the
substantial weight of the evidence indicated that the
victim was murdered between 9:30 and 10 p.m. Indeed,
for more than twenty years, that was the state’s own
theory of when the crime was committed, and no evidence has ever surfaced to undermine that theory. In
light of the convincing evidence supporting the theory
that the victim was murdered between 9:30 and 10 p.m.
and the complete absence of evidence that she was
alive but otherwise unseen after that time frame, there
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is little wonder that neither the state nor the respondent
has ever articulated a plausible theory to support the
possibility that she was murdered after 11 p.m. Accordingly, the respondent’s attempt to negate the significance of the alibi under a partial alibi theory is
unavailing.
2
Strength of the State’s Case
We therefore turn to the question of whether, in light
of the theory the state advanced at trial, there is a
reasonable probability of a different result if Ossorio’s
credible testimony regarding the alibi had been presented to the jury. As we previously indicated, this is
not a case in which there was any forensic evidence
or eyewitness testimony connecting the petitioner to
the crime. Nonetheless, the respondent argues that
there is no reasonable probability of a different result
because the evidence presented at trial, considered as a
whole, was overwhelming. Specifically, the respondent
contends that the present case, ‘‘unlike most murder
cases, contained evidence of three explicit confessions
of guilt’’ and a ‘‘multitude of other incriminatory statements’’ that the petitioner purportedly made over the
years, including the petitioner’s statement to Hoffman
‘‘placing himself at the crime scene on the night of the
murder . . . .’’
Before addressing the nature and strength of the evidence adduced by the state at the petitioner’s criminal
trial, it bears emphasis that our research has not
revealed a single case, and the respondent has cited
none, in which the failure to present the testimony of
a credible, noncumulative, independent alibi witness
was determined not to have prejudiced a petitioner
under Strickland’s second prong. There are many cases,
however, in which counsel’s failure to present the testimony of even a questionable or cumulative alibi witness
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was deemed prejudicial in view of the critical importance of an alibi defense. See, e.g., Caldwell v. Lewis,
414 Fed. Appx. 809, 818 (6th Cir. 2011) (‘‘[The] [c]ourt
has recognized that when trial counsel fails to present
an alibi witness, [t]he difference between the case that
was and the case that should have been is undeniable.
. . . [The] [c]ourt has held that the failure to produce
an alibi witness at trial was prejudicial under Strickland, even [when] the . . . [habeas] court said [that]
the alibi witnesses would have been unconvincing, and
there were other alibi witnesses presented at trial.’’
[Citation omitted; internal quotation marks omitted.]);
Brown v. Myers, 137 F.3d 1154, 1155–56, 1157–58 (9th
Cir. 1998) (petitioner suffered prejudice from counsel’s
failure to present alibi witnesses, even though their
testimony ‘‘was vague with regard to time,’’ and three
eyewitnesses identified petitioner as shooter); see also
Davis v. Lafler, 658 F.3d 525, 541 (6th Cir. 2011) (‘‘[the]
court has repeatedly found prejudice resulting from trial
[counsel’s] fail[ure] to investigate or present favorable
witnesses’’), cert. denied, 566 U.S. 947, 132 S. Ct. 1927,
182 L. Ed. 2d 788 (2012); Bigelow v. Haviland, supra,
576 F.3d 291 (when case turned on credibility of state’s
witnesses, failure to produce alibi witness was prejudicial); Avery v. Prelesnik, supra, 548 F.3d 439 (‘‘[The]
potential alibi witnesses coupled with an otherwise
weak case render[ed] the failure to investigate the testimony sufficient to undermine confidence in the outcome of the jury verdict. . . . [T]he jury was deprived
of the right to hear testimony that could have supplied
. . . reasonable doubt.’’ [Internal quotation marks
omitted.]); Harrison v. Quarterman, 496 F.3d 419, 427
(5th Cir. 2007) (‘‘[o]ur sister circuits have held that
counsel prejudices his client’s defense when [he] fails
to call a witness who is central to establishing the
defense’s [theory of the case]’’); Raygoza v. Hulick,
supra, 474 F.3d 960, 964–65 (petitioner was prejudiced
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by counsel’s failure to present independent alibi witness
who would have corroborated testimony of petitioner’s
girlfriend that petitioner was thirty-five miles from
crime scene at time of murder); Stewart v. Wolfenbarger, 468 F.3d 338, 359–61 (6th Cir. 2006) (petitioner
was prejudiced by counsel’s failure to call independent
alibi witness to corroborate another alibi witness whose
testimony was subject to impeachment); Alcala v.
Woodford, 334 F.3d 862, 872–73 (9th Cir. 2003) (petitioner was prejudiced by counsel’s failure to investigate
and corroborate petitioner’s alibi, insofar as prosecution’s evidence was ‘‘far from compelling’’ and eyewitness made ‘‘confident’’ but ‘‘not unimpeachable’’ identification of petitioner); Lindstadt v. Keane, 239 F.3d
191, 204–205 (2d Cir. 2001) (petitioner was prejudiced
when trial counsel failed to present evidence that could
have corroborated petitioner’s alibi claims); Montgomery v. Petersen, supra, 846 F.2d 415 (petitioner was
prejudiced by counsel’s failure to call additional, disinterested alibi witnesses not subject to same impeachment as petitioner’s other alibi witnesses, all of whom
were family members); Syed v. State, Docket Nos. 1396,
2519, 2018 WL 1530300, *3, *45–49 (Md. App. March 29,
2018) (when state’s case rested in part on testimony of
witness who claimed to have helped petitioner dispose
of victim’s body, petitioner was prejudiced by counsel’s
failure to present testimony of independent alibi witness, inasmuch as ‘‘potential alibi witnesses coupled
with an otherwise weak case render[ed] the failure to
investigate the [alibi] testimony sufficient to undermine
confidence in the outcome of the jury verdict’’ [internal
quotation marks omitted]). The only cases to the contrary are ones in which the exculpatory evidence was
found not to be credible, or, in addition to such a finding,
there was conclusive physical evidence linking the petitioner to the crime. See, e.g., Moore v. New York, 357
Fed. Appx. 398, 401 (2d Cir. 2009) (undercover police
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officers observed petitioner committing crime); Hemstreet v. Greiner, 491 F.3d 84, 92 (2d Cir. 2007) (petitioner
was not prejudiced by counsel’s failure to present additional alibi witness ‘‘of questionable veracity’’ when
state’s case was based on ‘‘[o]verwhelming items of
forensic evidence connect[ing] [the petitioner and his
accomplice] to the murder . . . including [the victim’s]
blood in [the petitioner’s] car’’), cert. denied sub nom.
Hemstreet v. Ercole, 552 U.S. 1119, 128 S. Ct. 962, 169
L. Ed. 2d 763 (2008).
In the present case, there was no unassailable evidence establishing the petitioner’s guilt to the exclusion
of others, and the habeas court found Ossorio’s account
credible. Accordingly, the foregoing authority, and the
logic underlying it, compels us to conclude that Sherman’s deficient performance in failing to investigate the
independent alibi testimony of Ossorio was inherently
or necessarily prejudicial. Nonetheless, we explain why
the evidence on which the respondent relies—comprised almost exclusively of incriminating statements
purportedly made by the petitioner—would not, in any
event, compel a different conclusion. Specifically, we
conclude that, although it certainly was within the province of the jury to credit some or all of those incriminating statements in reaching its guilty verdict, there is a
reasonable likelihood that the already substantial
impeachment evidence pertaining to those statements
would have been afforded considerably more weight
by the jury if the petitioner had presented credible,
independent alibi testimony persuasively demonstrating that he was at the Terrien home when the murder
likely occurred.
We begin with the observation that the statements
deemed most incriminating by the respondent, which
we discuss more fully hereinafter, were made during
the petitioner’s stay at Elan, where, according to all
reports, he was sadistically interrogated about the vic-
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tim’s murder over a period of months and brutally
beaten whenever he proclaimed his innocence. Indeed,
in his closing argument, the state’s attorney described
Elan as having a ‘‘concentration camp-type atmosphere’’ that was ‘‘equivalent to the lower circles of
hell.’’ This court also acknowledged in the petitioner’s
direct criminal appeal the ‘‘extremely harsh and oppressive’’ atmosphere at Elan, under which residents were
subjected to a program ‘‘predicated on ridicule and
fear.’’ State v. Skakel, supra, 276 Conn. 717. Accordingly,
some additional detail about the conditions at Elan and
the petitioner’s treatment there is useful to understand
the context underlying the petitioner’s statements, both
at Elan and thereafter.24
Trial testimony about Elan and the petitioner’s cruel
and inhumane treatment there has previously been
briefly summarized by this court. ‘‘[Certain Elan] residents testified to the brutal and abusive treatment of
residents, including the petitioner. The witnesses
explained that school staff frequently accused the petitioner of the [victim’s] murder and urged him to admit
his involvement. When he refused to take responsibility,
he was paddled, assaulted in a boxing ring, and forced
to wear a sign that had written on it something to the
effect of ‘please confront me on the murder of my friend,
Martha Moxley . . . .’ These witnesses also stated that
the petitioner denied involvement in the victim’s murder, and, when the abuse continued, he parried their
24
Apart from two confessions that the petitioner purportedly made while
attending Elan, the respondent relies on a third ‘‘confession’’ that the petitioner is alleged to have made to a total stranger, Geranne Ridge, at a
cocktail party in the 1990s, and a number of other statements, which run
the gamut from odd to suspicious, that he reportedly made in the presence
of a barber, and to the family chauffeur, to a ghostwriter whom he hired
in the late 1990s to write his autobiography, and to Michael Meredith, another
former Elan student. As we explain hereinafter in this opinion, an examination of this evidence reveals that it, too, was either readily impeachable,
subject to differing interpretations, or, in some cases, both.
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accusations by stating that he either did not know or
could not recall what happened; they never heard the
petitioner confess to the crime.’’ Skakel v. Commissioner of Correction, supra, 325 Conn. 438.
More specifically, every witness who attended Elan—
with the notable exception of Gregory Coleman and
John Higgins, the only Elan witnesses who claimed to
have heard the petitioner confess and whose testimony
constitutes two of the three confessions on which the
respondent relies—testified that Joseph Ricci, the executive director of Elan, liked to taunt the petitioner about
the victim’s murder, constantly accusing him either of
having committed the crime or of knowing who did. At
one point, after the petitioner ran away from Elan, Ricci
convened a general meeting, which typically was
attended by 100 or more Elan residents and staff, and
was called for the purpose of focusing on one or two
residents who had violated Elan rules. At this meeting,
the petitioner was singled out for his attempt to run
away.
All of the witnesses gave similar accounts of the
general meeting and certain other related events. Alice
Dunn, a former student at Elan, testified that, for three
days before the general meeting, the petitioner had been
forced to stand in the corner of the school’s dining
room without any sleep. On the third day, at the general
meeting itself, the petitioner was placed against the
wall, and at least 150 residents confronted him by yelling and spitting in his face. After a while, the petitioner
was placed in a boxing ring and questioned by Ricci
about the victim’s murder. According to Dunn, this was
the first time that anyone at Elan ever had heard about
the victim’s murder. Ricci tried to get the petitioner to
confess, but the petitioner insisted numerous times that
he didn’t do it. Each time the petitioner denied involvement in the crime, Ricci put him in the boxing ring, and
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students would ‘‘pummel’’ him until he was ‘‘physically
. . . wiped out . . . .’’
According to Sarah Petersen, another former Elan
student, the petitioner cried ‘‘uncontrollably’’ during the
beatings. She stated that Ricci often ‘‘liked to pull [the
petitioner] out [of the crowd at general meetings and]
emotionally pound on him,’’ saying things like, ‘‘we
know you did this . . . .’’ When Ricci did not get the
response that he was looking for, he would place the
petitioner in the boxing ring or strike him with a paddle.
Petersen testified that the petitioner always denied any
involvement in the murder, but, after ‘‘long hours of
torture,’’ he would say that he did not remember just
to ‘‘get them to lay off him for a little while.’’
Another former Elan student, Michael Wiggins,
remembered the general meetings as pure ‘‘mayhem,’’
with students hitting the petitioner as hard as they could
while others screamed ‘‘hit him, hit him hard, hit him
harder . . . .’’ Wiggins recalled that the petitioner
always denied any involvement in the victim’s murder
until he was beaten down and extremely fatigued, at
which point he would say, ‘‘I don’t remember . . . .’’
The beatings would stop as soon as the petitioner
expressed some doubt. According to Wiggins, the beatings would stop for everyone as soon as they told Ricci
what Ricci wanted to hear, even if it was not true.
According to Elizabeth Arnold, two days after the
petitioner’s first boxing ring incident, Ricci tried to reassure the petitioner at a group therapy session that he
did not really think that the petitioner had murdered
the victim, only that the petitioner knew who did and
that he probably was covering up for his brother. The
petitioner responded that ‘‘[h]e didn’t know’’ and ‘‘had
no recollection’’ about the night of the victim’s murder.
When the petitioner was asked about the murder, he
sometimes would respond that he was drunk that eve-
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ning and that he must have blacked out. Other times,
he would say that he did not know if he or his brother
was involved in the murder because ‘‘he had no memory
of the incident whatsoever.’’
It is with this backdrop that the petitioner made his
allegedly incriminating statements to Elan students
Coleman and Higgins. The fact that all of those statements were either made at Elan or in the aftermath of
his experience there places them in a light that a jury
would be far less likely to disregard in the face of a
credible alibi. More specifically, the treatment that the
petitioner received at Elan as an adolescent was so
brutal and coercive, and so directly related to his alleged
involvement in the victim’s murder, that the jury reasonably would question how that treatment affected the
way the petitioner thought about the murder and how
he responded to questions about it.25 Indeed, because
the petitioner’s alleged involvement in the victim’s murder was a constant topic of conversation at Elan, the
jury also reasonably could have questioned whether
witnesses like Coleman and Higgins, either because
they were young and impressionable at the time or due
to the passage of so much time, had simply conflated
25
We note in this regard that Sherman never sought to explain to the jury
that an innocent person—particularly an emotionally troubled adolescent
who had been subjected to appalling physical and psychological coercion—
could convince himself that he may have killed someone in a drunken stupor
but have no recollection of doing so. Thus, Sherman offered no rebuttal to
the state’s attorney’s assertion that only someone who had committed murder would express uncertainty when asked about his involvement in the
crime. Because defense counsel had not raised certain challenges to the
admission of these purported statements, the record on the petitioner’s
direct appeal lacked sufficient factual findings for us to ‘‘assume that the
atmosphere at Elan was so coercive that any incriminating statement by
the [petitioner] necessarily was the product of that coercive environment.’’
State v. Skakel, supra, 276 Conn. 723. Although this court was precluded
under the circumstances from making any such assumption, the jury was
free to draw such an inference. This court never questioned the brutality
of the petitioner’s treatment at Elan.
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in their minds an accusation with a confession. As one
Elan witness stated, it was ‘‘common knowledge’’ that
the petitioner ‘‘was there because he had murdered
somebody.’’ ‘‘It was not a secret. . . . As far as in my
fourteen year old head, that was [the petitioner’s] punishment, going to Elan.’’
As the habeas court observed, however, of all the
former Elan students who testified at the petitioner’s
criminal trial, only Coleman claimed that the petitioner
had provided him with anything resembling a detailed
account of the victim’s murder. A twenty-five bag a day
heroin addict, Coleman contacted a television station
to tell his story in 1998 after seeing a tabloid news show
based on Fuhrman’s book and learning of the sizeable
reward being offered in the case. It is conceded that,
during the grand jury proceedings, Coleman testified
under the influence of heroin. Thereafter, Coleman testified at the petitioner’s probable cause hearing and
explained that he met the petitioner for the first time
when he was assigned to guard him at Elan, following
the petitioner’s attempt to escape. According to Coleman, the first thing that the petitioner ever said to him
was, ‘‘I am going to get away with murder because I
am a Kennedy . . . .’’ Coleman also testified that the
petitioner told him that he had beaten a girl’s head in
with a golf club and, two days later, had gone back to
the body and masturbated on it. Coleman died of a drug
overdose before the petitioner’s criminal trial, but his
probable cause hearing testimony was admitted into
evidence and read to the jury at that trial.
Coleman’s account of what the petitioner allegedly
told him, however, flew in the face of established facts,
forcing the state’s attorney to acknowledge in closing
argument that, ‘‘[c]learly [Coleman] has some facts kind
of backwards . . . .’’ Although the state’s attorney
urged the jury to attribute Coleman’s ‘‘backwards’’ facts
to ‘‘the fog of time,’’ a fact finder also reasonably could
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have questioned whether Coleman’s confusion had
resulted from his inability to accurately recall the information he had gleaned about the murder from the television shows and magazine articles that had prompted
him to come forward in the first place. A fact finder
also could have believed that Coleman’s testimony was
merely the product of his obvious interest, fueled by
his heroin addiction, in the reward. To be sure, Coleman
conveyed nothing about the murder that was not
already in the public domain when he first told the
authorities about the petitioner’s alleged confession.26
The respondent argues that Coleman’s testimony was
nevertheless reliable because it was corroborated by
Coleman’s wife, Elizabeth Coleman, who testified that
Coleman told her about the petitioner’s confession in
1986, and by Jennifer Pease, who testified that Coleman
told her, while they were students at Elan, that the
petitioner had told him ‘‘that he bashed [the victim’s]
head in with a golf club.’’ As with Coleman himself,
however, the jury reasonably could have questioned
whether his wife had a similar motive to fabricate,
namely, to collect the reward money. The jury also
reasonably could have questioned Pease’s testimony in
view of the fact that she waited until the final days of
the trial to come forward, and then did so, it appears,
for reasons unrelated to any information she claimed
to have had concerning Coleman and the petitioner.27
26
Although we consider the issue of prejudice only in the context of the
evidence actually presented at the criminal trial, the habeas court observed
that additional evidence existed to impeach Coleman’s account. Specifically,
John Simpson, a former Elan resident who was present when the petitioner
allegedly confessed to Coleman, testified unequivocally at the hearing on
the petitioner’s new trial petition that he remembered the conversation
between Coleman and the petitioner in which Coleman claims the petitioner
confessed and that, contrary to Coleman’s testimony, the petitioner made
no such incriminating statements.
27
More specifically, it appears that Pease’s belated decision to come forward was motivated by her intense dislike of another former Elan witness,
Dunn. For example, on cross-examination, Pease admitted that, days before
her testimony, using the screen name ‘‘Betty,’’ she had posted a fairly lengthy
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Finally, as we previously indicated, the jury also reasonably could have questioned whether Coleman actually
believed that the petitioner had confessed to him, insofar as his youth or impairments may have caused his
perception in that regard to be wrong.
The state also introduced evidence that the petitioner
had confessed to a second Elan student, Higgins, who
testified that, on one occasion, when he and the petitioner were on guard duty at the school, the petitioner
told him ‘‘about a murder that he was somehow involved
in’’ and that ‘‘he remembered that there was a party
going on . . . at his house.’’ The petitioner also remembered ‘‘going through some golf clubs’’ and ‘‘running
through some woods.’’ According to Higgins, the petitioner ‘‘was sobbing and crying,’’ just ‘‘releasing emotion[s]’’ and ‘‘bleeding out.’’ Higgins testified that the
petitioner, through a progression of statements, said
that ‘‘he didn’t know whether he did it, that he may
have done it, [that] he didn’t know what happened, [and
that], eventually, he came to the point that he [thought
he] did do it, [that] he must have done it . . . .’’
Like Coleman, however, Higgins was far from unimpeachable. For example, on cross-examination, he
acknowledged that, when he was initially contacted by
the police, he told them repeatedly that the petitioner
had never confessed in his presence. Higgins also
acknowledged that he changed his initial story after the
state’s lead investigator in the case informed him that
the reward had been increased to $100,000, and after
the victim’s mother, after receiving a phone call from
Higgins, asked him to testify against the petitioner. Higgins also claimed that approximately twenty-five to
thirty people were with him and the petitioner when
screed on the ‘‘Crime News 2000’’ website in which she stated, ‘‘what the
prosecution needs [are] some people who can testify to what . . . Dunn
really is, a monster.’’
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the petitioner made his admissions but provided few
names of these alleged witnesses, and no witness came
forward to corroborate Higgins’ testimony. Finally, Higgins claimed that his conversation with the petitioner
was the first and only time that he had ever heard about
the victim’s murder, until he read about it in People
Magazine in the 1990s. As we previously indicated, however, every other Elan witness—Petersen, Wiggins,
Charles Seigen, Dorothy Rogers, Arnold and Dunn—
testified unequivocally that the murder was a regular
topic of conversation at the school, so much so that,
for weeks on end, the petitioner was forced to wear an
enormous sign around his neck inviting students to
question him about his involvement in the victim’s
murder.
The third ‘‘confession’’ introduced by the state at trial
came from a 2002 telephone conversation between two
people unknown to the petitioner, Geranne Ridge and
her friend, Matthew Attanian, in which Ridge claimed to
have heard such a confession. During that conversation,
which Attanian secretly recorded for Frank Garr, an
inspector with the state’s attorney’s office, Ridge
claimed to have met the petitioner at a party in 1997,
and to have heard the petitioner confess, in front of
everyone there, to murdering the victim, apparently
because the victim had had sex with his brother and
because the petitioner was ‘‘doing LSD and acid and
really big-time drugs, mind, you know, altering drugs.’’
When under oath at the petitioner’s criminal trial,
however, Ridge testified, consistent with her previous
statements to investigators, that nothing she had said
to Attanian was true. Ridge explained that, although
she had seen the petitioner at a party once, they were
never introduced and never spoke. Ridge testified that
she told Attanian that the petitioner had confessed to
her because Attanian ‘‘was always bragging about who
he knew, and [Ridge] had done some modeling, and
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[Attanian] is a part-time photographer, and he was talking about famous models he knew and so forth.’’ Ridge
just wanted to seem ‘‘more knowledgeable than [she]
was’’ about the petitioner’s case. Ridge testified that
everything that she told Attanian had been gleaned from
‘‘magazines, newspapers and from [the tabloids],’’ like
the ‘‘Star, Globe, [National] Enquirer, those kinds of
things . . . .’’ In light of her testimony under oath and
her credible explanation for her earlier statement, there
is strong reason to question whether, even without a
solid alibi for the petitioner, the jury would have found
the statement credible.
In addition, the respondent relies on a number of
other statements the jury heard, which the petitioner
made or purportedly made throughout the years, that
fell well short of an actual confession but, depending
on one’s view, could be suggestive of a consciousness
of guilt. One such statement was made to Lawrence
Zicarelli, who worked as the Skakels’ chauffeur from
1976 through 1977. According to Zicarelli, the petitioner,
following a fight with his father earlier in the day, stated
that, if Zicarelli ‘‘knew what he had done, [Zicarelli]
would never talk to him again,’’ and that ‘‘he either had
to kill himself or get out of the country.’’ According to
Zicarelli, later that same day, the petitioner jumped out
of the family’s car on the Triboro Bridge in New York
while the car was stuck in traffic. Zicarelli further testified, however, that these incidents occurred approximately two years after the murder and that he had no
idea what the petitioner was referring to at the time or
what the petitioner had been fighting about with his
father. Zicarelli also noted that he never mentioned
the petitioner’s statement to the police, even though
detectives from the Greenwich police department regularly visited him in the late 1970s in an effort to obtain
incriminating information about the Skakel family.
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According to Matthew Tucharoni, a Greenwich barber, three people who he believes were the petitioner,
Julie Skakel, and one of the petitioner’s brothers, came
into his barber shop in the late 1970s, and the petitioner
purportedly told Julie Skakel, while getting his hair
trimmed, ‘‘I am going to get a gun, and I am going to
kill him.’’ Julie Skakel purportedly replied: ‘‘[Y]ou can’t
do that.’’ The petitioner purportedly responded: ‘‘Why
not? I did it before, I killed before.’’ Julie Skakel then
responded: ‘‘Shut up, Michael.’’ Despite the passage of
more than twenty-five years, Tucharoni also recalled
that, when he finished cutting the hair of the person he
believed to be the petitioner, ‘‘the total was $8 because
I didn’t wash it and blow dry it, so they [gave] me $10,
and I figured $2 was my tip for the haircut.’’ Tucharoni
further testified that he never spoke about the petitioner’s purported admissions to anyone until reading about
the petitioner’s trial in 2002, at which point he went to
the state’s attorney’s office and was shown a picture
of the petitioner taken in the mid to late 1970s. From
that picture, Tucharoni identified the petitioner as the
teen who, twenty-five years earlier, in the middle of a
barber shop, purportedly claimed to have killed
before.28
28

In his closing argument, the state’s attorney also cited the testimony of
Shakespeare that, when she and Julie Skakel arrived at the Skakel home
on the afternoon of October 31, 1975, following the discovery of the victim’s
body, the petitioner approached their car and informed them that ‘‘[the
victim] had been killed and that he and [Thomas Skakel] were the last to
see [the victim] that night.’’ This is hardly inculpatory evidence, however,
given that it was common knowledge, from the earliest moments of the
investigation, that the victim was last seen alive in the Skakel driveway,
in the company of the petitioner, Thomas Skakel, Helen Ix and Byrne.
Additionally, at trial, the state presented the grand jury testimony of Mildred
Ix, Helen Ix’ mother, who testified that, sometime in the early 1980s, the
petitioner’s father [Rushton Skakel, Sr.] had told her that the petitioner ‘‘had
come up to him and . . . said, you know, I had a lot . . . to drink that
night, and I would like to see—I would like to see if—if I could have had
so much to drink that I would have forgotten something, and I could have
murdered [the victim] . . . . So he asked to go under Sodium Pentothal or
whatever it was.’’ At trial, however, Mildred Ix testified that her recollection
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Finally, in the 1990s, the petitioner informed writer
Richard Hoffman and childhood friend Andrew Pugh
that, after he returned home from the Terrien residence
on the night of the murder, he went back out to peep
in neighbors’ windows and masturbated in a tree on
the Moxley property. Although he told Hoffman that
the tree was adjacent to the front of the victim’s house,
Pugh testified that he had always assumed that the tree
that the petitioner was referring to was the one under
which the victim’s body was found. In 1987, the petitioner purportedly told Michael Meredith, another former Elan student, a similar story. According to
Meredith, the petitioner told him that he could see the
victim undressing and showering from the tree. Notably,
when the victim’s mother was asked whether there were
any climbable trees next to her house, she replied that
there were none because the branches had been
trimmed ‘‘off very high . . . .’’ When asked specifically
whether a person could climb any of the trees behind
the house, next to the victim’s third floor bedroom
windows, she replied, only if the person ‘‘were like a
monkey’’ because ‘‘[t]here were no branches, no
branches. I mean . . . they [were] all trimmed away.’’
Similarly, when John Moxley, the victim’s brother, was
asked whether the trees adjacent to the front of the
house, which the petitioner told Hoffman he had
climbed on the night of the murder, were climbable, he
replied that he thought they ‘‘were hemlocks, and the
branches were like pencils.’’29
of her conversation with the petitioner’s father was incorrect and that the
petitioner had not told his father that he wanted to find out if he could have
murdered the victim.
29
At the petitioner’s criminal trial, but outside the presence of the jury,
the state’s attorney argued that, with the advent of DNA testing in the early
1990s, the petitioner invented the masturbation story out of fear that his
DNA might one day be found at the crime scene. As we previously indicated,
however, Meredith testified that the petitioner had told him the masturbation
story in 1987, years before DNA was used as an investigative tool in Connecticut. Accordingly, although the petitioner’s masturbation story was sufficiently bizarre that the jury reasonably could have viewed it as consciousness
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Despite the admittedly suspicious nature of some
of this evidence, some of which reasonably could be
construed as demonstrating a consciousness of guilt,
the state’s case clearly cannot be described as strong or
overwhelming. As the habeas court noted, the victim’s
murder remained unsolved for more than two decades,
and, initially, the Greenwich police sought to arrest
Thomas Skakel in connection with the victim’s murder,
without success, and then focused their attention on a
second suspect, Skakel tutor Littleton, before turning,
finally, to the petitioner. There were no eyewitnesses
and no physical evidence connecting the petitioner to
the crime, except for the murder weapon, to which
many people had access prior to the crime. There also
was no motive except for a highly dubious one devised
by Mark Fuhrman, seemingly out of whole cloth. See
footnote 22 of this opinion. Suffice it to say that courts
routinely have held that defense counsel’s failure to
present exculpatory evidence was prejudicial in cases
involving far stronger evidence. See, e.g., Thomas v.
Chappell, supra, 678 F.3d 1102–1103 (‘‘The prosecution’s evidence certainly goes a long way toward implicating [the] [p]etitioner. [The] [p]etitioner was present;
was the last person seen with the victims by those who
testified at trial, at a location near the murder site; had
access to what could have been the murder weapon;
told a bizarre, mostly uncorroborated tale of where he
had been; identified [the victim’s] body in a potentially
suspicious manner; gave the police and acquaintances
somewhat conflicting descriptions of his activities on
the night of the murders; acted oddly after the murders;
and owned a distinctive pipe that was found [in the
vicinity of the] murder site . . . . Nevertheless, in [the
court’s] view, the case against [the] [p]etitioner was
not overwhelmingly strong. The prosecution presented
of guilt evidence, the state’s only theory with respect to that evidence was
not supported by the evidence.
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circumstantial evidence only: no motive, no murder
weapon, no witness to the crime, no fingerprint evidence, and no blood or other bodily fluid evidence.’’
[Emphasis omitted.]); Raygoza v. Hulick, supra, 474
F.3d 964–65 (even though state’s evidence included several eyewitness identifications and petitioner’s selfincriminating statement to friend on night of murder,
petitioner was prejudiced by counsel’s failure to present
alibi witness who would have corroborated testimony
of petitioner’s girlfriend that petitioner was thirty-five
miles away from crime scene at time of murder); Anderson v. Johnson, 338 F.3d 382, 393–94 (5th Cir. 2003)
(describing as ‘‘weak,’’ for purposes of Strickland, case
relying primarily on eyewitness testimony); Wright v.
Gramley, 125 F.3d 1038, 1043 (7th Cir. 1997) (same);
United States ex rel. Freeman v. Lane, Docket No. 89
C 4642, 1990 WL 70558, *6 (N.D. Ill. May 16, 1990)
(evidence of guilt was ‘‘not overwhelming’’ when conviction was based on testimony of eyewitness and no
physical evidence corroborated witness’ testimony),
aff’d sub nom. Freeman v. Lane, 962 F.2d 1252 (7th
Cir. 1992); Syed v. State, supra, 2018 WL 1530300, *49
(describing as weak, for purposes of Strickland, case
predicated entirely on circumstantial evidence, which
included testimony of witness who claimed to have
helped petitioner dispose of victim’s body).
Thus, despite the respondent’s efforts to depict the
state’s evidence as strong for purposes of applying
Strickland’s prejudice prong, it demonstrably was
not—a point further illustrated, as the habeas court
noted, by the jury’s four days of deliberations and
request to have read back the only testimony that supported the state’s theory that the petitioner did not go
to the Terrien residence on the night of the murder, as
he claimed. Cf. Thomas v. Chappell, supra, 678 F.3d
1102–1103 (in evaluating strength of case under Strickland, ‘‘almost five full days’’ of deliberations and jury’s
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request for read back of testimony supporting petitioner’s defense were indicative of close case, and ‘‘the
jury struggled with precisely the theory that adequate
representation would have bolstered’’); Daniels v.
Woodford, supra, 428 F.3d 1209–10 (‘‘[that] [t]he jury
deliberated for two days before returning a verdict . . .
suggests that [it] may have been influenced by [additional] mitigation evidence had it been offered,’’ and
‘‘[t]his alone [was] sufficient for a finding of prejudice’’);
Dallago v. United States, 427 F.2d 546, 559 (D.C. Cir.
1969) (‘‘[t]he jury deliberated for five days, and one
would expect that if the evidence of guilt was overwhelming the jury would have succumbed much
sooner’’).
In light of the foregoing, it is apparent that Sherman’s
deficient performance in failing to adduce the testimony
of Ossorio resulted in prejudice to the petitioner. As
we have explained, without Ossorio’s testimony, the
state was able to attack the petitioner’s alibi—a complete alibi for the time period during which it is highly
likely that the victim was murdered—as part of a Skakel
family conspiracy to cover up the petitioner’s involvement in the victim’s murder. According to the state,
this scheme began with the removal and destruction of
incriminating evidence immediately after the victim’s
murder and continued in the months and years thereafter, culminating some twenty-five years later in the
false alibi advanced by the petitioner’s close family
members both during the grand jury proceedings and
at trial. Ossorio’s disinterested testimony, if credited
by the jury, would have defeated the state’s theory of
a fraudulent family conspiracy, with the false alibi as
its centerpiece, thereby requiring the state to prove that
the murder occurred sometime after 11 p.m. on October
30, 1975, when the petitioner returned home from the
Terrien residence—a nearly impossible burden in view
of the fact that the state has never proffered any expla-
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nation as to where the victim may have been or what
she may have been doing from 9:30 p.m., when she was
last seen alive, until at least 11 p.m. Moreover, as we
have explained, an objective review of the state’s evidence reveals that it was highly impeachable and far
from strong. Under any reasonable view of the state’s
case, therefore, and considering the gravity of the prejudice flowing from Sherman’s failure to call Ossorio as
a witness, that failure seriously undermines confidence
in the verdict. In such circumstances, the sixth amendment requires that the petitioner be afforded a new trial
at which he will have the benefit of Ossorio’s important
exculpatory testimony.
VI
JUSTICE EVELEIGH’S DISSENTING OPINION
In his dissenting opinion, Justice Eveleigh repeatedly
charges the majority with minimizing the import of or
overlooking the evidence and case law that do not ‘‘comport with its narrative of the case . . . .’’ As we explain
hereinafter, these accusations are baseless.
A
The Facts
Throughout his dissenting opinion, Justice Eveleigh
claims that the majority ‘‘consistently downplays or
ignores evidence and arguments that contradict or fail
to support its own theory of the case . . . .’’ Footnote
8 of Justice Eveliegh’s dissenting opinion. To the contrary, we have scrutinized every line of testimony in this
case, and carefully evaluated each and every exhibit,
affording due consideration to the entire record in light
of the parties’ claims and arguments. Upon review of
that record, we strongly disagree with Justice Eveleigh
as to the strength and import of much of the evidence.
In large part, that disagreement stems from the fact that
Justice Eveleigh consistently construes the evidence in
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the light most favorable to the state, scarcely acknowledging any weakness in the state’s case, rather than
viewing the evidence objectively, as Strickland
requires.30 Justice Eveleigh’s flawed methodology is
compounded by his reliance on arguments that are
either inconsistent with the state’s theory of the case
at trial—and thus were never made by the state—or
are so speculative or tenuous that they have not been
made by the respondent on appeal.
Rather than attempt to identify and explicate the
numerous occasions on which Justice Eveleigh resorts
to this methodology, we turn to one such instance that
exemplifies it, namely, his treatment of the testimony
of Michael Meredith. Justice Eveleigh roundly criticizes
the majority for undervaluing Meredith’s testimony. As
Justice Eveleigh notes, Meredith testified that the petitioner had told him that he climbed a tree next to the
Moxley house on the night of the murder and masturbated. Meredith further testified that, throughout his
conversation with the petitioner, ‘‘[he] got the feeling
like it was something that [the petitioner] had done
before because he said . . . [he] could see her when
she was getting dressed or undressed or coming out
of the shower . . . .’’ Justice Eveleigh contends that
Meredith’s testimony ‘‘conclusively demonstrated that,
if the petitioner did go to the Terrien home, then the
30
A good example of Justice Eveleigh’s one-sided approach to reviewing
the evidence is reflected in his extensive parsing of every inculpatory inference that the jury possibly could have drawn from Andrea Shakespeare’s
testimony that, when she and Julie Skakel arrived at the Skakel home on
the afternoon of October 31, 1975, to what one state witness described as
a ‘‘chaotic’’ scene of police, press, neighbors and children running in and
out of the house, the petitioner approached their car and excitedly informed
them that the victim had been murdered and that he and Thomas Skakel
were the last ones to have seen her alive. Even though what the petitioner
told his sister and Shakespeare was true; see footnote 28 of this opinion;
Justice Eveleigh nonetheless construes the petitioner’s statement to his
sister and Shakespeare as tantamount to a confession, a conclusion that
we believe is completely unsupported.
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victim must have been murdered after [11 p.m.] . . . .’’
According to Justice Eveleigh, ‘‘[because] the jury reasonably could have credited [Meredith’s] testimony
indicating that the petitioner . . . [saw] the victim
alive [after 11 p.m.],’’ the petitioner’s alibi story was
immaterial, and Sherman’s failure to present a stronger
alibi could not have been prejudicial.
Justice Eveleigh’s arguments with respect to Meredith, however, cannot be squared with the state’s
express theory of the case at trial, which, as the state’s
attorney explained to the jury, is that the victim never
returned home on the night in question.31 Indeed, as
we previously indicated, the state’s attorney argued that
the petitioner concocted the story about masturbating
in a tree out of concern that his DNA might one day
be discovered on or near the victim’s body.32 See footnote 29 of this opinion. In considering the prejudicial
impact of Michael Sherman’s deficient performance,
this court must consider the case as it was actually
presented to the jury. See, e.g., Weeden v. Johnson, 854
F.3d 1063, 1072 (9th Cir. 2017) (‘‘[i]n determining how
omitted evidence would have altered the trial, [courts]
31
In his opening statement to the jury, the state’s attorney argued, ‘‘Martha
Moxley, then and forever fifteen years of age, went out that evening and
. . . never made it home, resulting in an all-night effort by her mother,
Dorothy [Moxley], to learn [of] her daughter’s whereabouts, which weren’t
. . . discovered until around noon the next day . . . .’’ During his closing
argument, the state’s attorney similarly argued: ‘‘[W]e realize that Martha
[Moxley] didn’t get home as expected by 10 or 10:30 [p.m.], and we could
pretty much conclude that, by 1 [a.m.] . . . she was never coming home.’’
He further argued: ‘‘Martha [Moxley] . . . wasn’t supposed to be in until
about 10:30 or so that night. Of course, she never got there.’’ Finally, he
stated: ‘‘Dorothy [Moxley] didn’t become concerned until after 11 [p.m.] or
so. Needless to say, Martha [Moxley] never did make it home.’’
32
Specifically, the state’s attorney argued: ‘‘You didn’t have to be a fly on
the wall when . . . Sutton Associates came into the picture in 1992 to
understand why the [petitioner] soon was serving up his bizarre tale of
masturbation in a tree . . . . He had masturbated, not in that cedar tree
by John Moxley’s room and not in that monkey tree that’s on the side of
the house but, rather, in the vicinity of [the victim’s] body.’’
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may not invent arguments the prosecution could have
made’’ [internal quotation marks omitted]); Hardy v.
Chappell, 849 F.3d 803, 823 (9th Cir. 2016) (‘‘Strickland
does not permit the court to reimagine the entire trial.
[The court] must leave undisturbed the prosecution’s
case. [The court] only envision[s] what [counsel] should
have presented in [the petitioner’s] defense and determine[s] how that would have altered the trial. In doing
so, [the court] may not invent arguments the prosecution could have made if it had known its theory of the
case would be disproved.’’); Syed v. State, supra, 2018
WL 1530300, *49–50 (rejecting state’s attempt to alter
its theory of when murder occurred in light of credible
alibi testimony adduced at petitioner’s habeas trial).
That the state’s attorney did not argue, on the basis
of Meredith’s testimony, that the victim went home after
leaving the Skakel driveway and proceeded to her room,
where she remained until after the petitioner returned
home from the Terrien house sometime after 11 p.m.,
all the while avoiding the notice of her worried mother,
is undoubtedly because such an argument would be
flatly contradicted by the testimony of two key witnesses for the state, the victim’s mother and John Moxley, the victim’s brother, both of whom testified that
the victim was not at home at 11 p.m. They, of course,
were two of only a handful of witnesses in the entire
case with firsthand knowledge of the events in question.
Justice Eveleigh has not cited a single case—because
there is none—in which this or any other reviewing
court has deemed itself free to adopt a theory of the
case that was expressly rejected by the state at trial,
and then assume that the jury could have found the
defendant guilty on the basis of that theory.33
33
We also reject Justice Eveleigh’s repeated assertion that ‘‘the majority
rel[ies] on . . . facts and evidence that were not part of the trial record
and could not have been considered by the jury [during] its deliberations.’’ As
we explained, we have relegated to footnotes certain evidence or information
made known in court proceedings that occurred subsequent to the petitioner’s criminal trial solely for the purpose of providing context for certain

Page 132

CONNECTICUT LAW JOURNAL

92

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

Recognizing that the respondent’s failure to point to
any evidence that supports a finding that the victim
was alive when the petitioner returned home from the
Terrien house is fatal to the respondent’s partial alibi
claim, Justice Eveleigh purports to identify such evidence. For example, Justice Eveleigh contends that the
jury reasonably could have concluded, on the basis of
the testimony of the victim’s mother, either that the
victim was with friends from 9:30 to 11 p.m., because
the victim’s mother testified that the victim ‘‘really had
no formal curfew,’’ or that the victim was at home from
9:30 to 11 p.m., unbeknownst to her family, because
her mother also testified ‘‘that it was possible . . . that
the victim had returned home during that time and then
[had] gone out again without her knowledge.’’ Justice
Eveleigh maintains, in fact, that ‘‘there are countless,
plausible explanations for where the victim could have
been during the alibi period. In an age before cellphone
communications, [she] could have been walking around
the neighborhood looking for her friends. She could
have been engaging in mischief night festivities with
her [eleven year old] friend [Geoffrey] Byrne, who died
a few years after the [victim’s] murder, or [she could
have been] hanging out at the Skakel residence with
[Thomas Skakel], [who did not testify] at [the petitioner’s criminal] trial. She could have been out with some
other young man who, presumably, would not have
been especially eager to come forward after the murder
and inform law enforcement that he had been the last
person to see her alive.’’ Text accompanying footnote
37 of Justice Eveleigh’s dissenting opinion. As we previously noted, these possibilities are so remote and
conjectural that neither the state nor the respondent
has ever seen fit to mention them.
claims raised in this appeal. As we have made crystal clear on each such
occasion, however, we have not relied on that evidence or information in
resolving any of the issues presently before this court.
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Even if we put aside the highly speculative nature
of Justice Eveleigh’s hypothetical scenarios, they are
simply irrelevant because the issue before this court
is not whether an argument can be made—however
tenuous—that the victim was murdered after 11 p.m.
The issue, rather, is whether the jury reasonably could
have concluded that she was murdered prior to 11 p.m.
For the reasons previously set forth in this opinion, it
is readily apparent that the jury very well could have
found—in fact, it is highly probable that it did find, on
the basis of the evidence and arguments presented at
trial—that she was murdered before 11 p.m.
Not only do they miss the point, Justice Eveleigh’s
speculative scenarios are also contrary to the arguments that the state’s attorney made at trial. As we
discussed, the state’s attorney did not argue that the
victim, unbeknownst to her mother and brother,
returned home at 9:30 p.m. and remained there, unnoticed, until sneaking out sometime after 11 p.m. On the
contrary, in his closing argument to the jury, the state’s
attorney asserted repeatedly and unequivocally that the
victim was not home during that time period and that,
in fact, the victim never made it home on the night in
question.34 Nor did the state’s attorney argue that the
34

We note that, in arguing that the jury reasonably could have found that
the victim went home after leaving the Skakel driveway, where she was
observed by the petitioner after his return from the Terrien residence sometime after 11 p.m., Justice Eveleigh omits several facts that are inconsistent
with this argument. For example, in support of his contention that the victim
could have been at home from 9:30 until 11 p.m., Justice Eveleigh cites the
testimony of the victim’s mother ‘‘that it was possible . . . that the victim
had returned home during that time and then [had] gone out again without
her knowledge.’’ This was hardly the import of that testimony. Rather, when
the victim’s mother was asked whether such a scenario was possible, she
responded: ‘‘Yes, I suppose it is possible, but, you know, I didn’t know that
it had ever . . . happened before. [The victim] was very good at telling me
everything that was going on. I mean, she talked to me all the time, and,
you know, I don’t think she did [that], but, you know, there is always a
chance she could have.’’ In any event, in stating unequivocally to the jury
in closing argument that the victim never returned home that evening, the
state’s attorney expressly disavowed the theory that Justice Eveleigh pos-
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victim was ‘‘hanging out at the Skakel residence with’’
Thomas Skakel or engaging in activities with Byrne, or
‘‘out with some other young man who, presumably,
would not have been especially eager to come forward
after the murder and inform law enforcement that he
had been the last person to see her alive.’’ Id. Undoubtedly, the state’s attorney did not make the arguments
that Justice Eveleigh now asserts on its behalf because
there was no evidence in the record to support them.
E.g. State v. Lopez, 280 Conn. 779, 803, 911 A.2d 1099
(2007) (‘‘Counsel may comment [on] facts properly in
evidence and [on] reasonable inferences to be drawn
from them. . . . Counsel may not, however, comment
on or suggest an inference from facts not in evidence.’’
[Internal quotation marks omitted.]). Indeed, the evidence in the state’s possession at the time of trial, which
is part of the record in this appeal, indicates that the
police interviewed hundreds of people at the time of
the murder, including Byrne and the victim’s other
friends and neighbors, subjecting many of them to multiple lie detector tests; and yet not one of them professed
any knowledge of the victim’s whereabouts after 9:30
p.m. Justice Eveleigh also overlooks the fact that the
state’s attorney argued that Thomas Skakel had an alibi
for the entire evening after the victim reportedly left
him, at approximately 9:30 p.m., by his back door.
Justice Eveleigh makes several additional factual
arguments, purportedly to demonstrate why the jury
reasonably could have found that the murder did not
occur until after 11 p.m. and, therefore, why Ossorio’s
testimony was immaterial. For example, Justice Eveleigh argues that the jury may not have attached any
significance to the violent barking by Helen Ix’ dog,
Zock, near the crime scene because (1) ‘‘[d]ogs, of
course, are wont to bark, and the jury heard undisputed
its—for the first time in the long history of this case—in his dissenting
opinion.
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testimony from multiple witnesses that . . . the Skakel
family’s German Shepherd . . . and . . . Zock . . .
as well as other neighborhood dogs, were chronic barkers,’’ and (2) Ix testified ‘‘that [Zock’s] barking was
unusual more for its duration than its intensity’’ and
that Zock’s behavior could have been explained by the
fact that many teenagers were out celebrating mischief
night. We agree wholeheartedly that the jury was not
required to attach significance to Zock’s behavior, even
though the Greenwich police and Joseph Jachimczyk,
the medical examiner from Texas, did so for the better
part of twenty-five years, both believing that it was a
reliable indicator of the victim’s time of death. As we
have explained, however, the issue we must decide,
and the issue that Justice Eveleigh does not address,
is whether the jury reasonably could have found that
the victim was murdered between 9:30 and 11 p.m.
Nevertheless, we take issue with Justice Eveleigh’s
assertion that Ix testified that Zock’s behavior that evening ‘‘was unusual more for its duration than its intensity,’’ and that Zock could have been reacting to teenagers out on mischief night rather than the assault on
the victim. In fact, as we previously indicated, Ix testified that she had never seen her dog behave as he did
on the night in question, that ‘‘[h]e always barked but
not like that,’’ and that ‘‘[t]here was really a difference
. . . .’’ Indeed, Ix explained that Zock was so ‘‘disturbed
by something that was going on,’’ that he refused to
come for the very first time in his life. She also stated
that she never saw Zock behave in the same manner
again after that evening. Nor is it accurate to say that
Ix testified that Zock’s behavior could just as easily
have been explained by the fact that many teenagers
were out celebrating mischief night. In fact, when asked
that question, Ix replied, only if the teenagers had been
‘‘doing something destructive . . . .’’ Justice Eveleigh
does not identify any evidence, and we are aware of
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none, that anyone other than the victim’s killer was
engaged in destructive behavior in the vicinity where
Zock was observed in an extremely distressed state,
barking in the direction of the victim’s body.
B
The Law
Justice Eveleigh asserts that we have ignored or misapplied the relevant law in a number of respects, but
he appears to treat two such assertions as most consequential. He contends, first, that we have improperly
failed to acknowledge that the petitioner’s alibi was
a partial one and, therefore, of no consequence for
purposes of either of Strickland’s two prongs, and, second, that we have substituted our judgment for that of
the jury’s in evaluating the strength of the state’s case.
In fact, it is Justice Eveleigh, not the majority, who has
misapplied governing legal principles.
With respect to Justice Eveleigh’s first contention,
he states that, for purposes of evaluating prejudice,
‘‘[the] cases almost universally hold that defense counsel’s failure to investigate, identify, or present an alibi
witness either does not constitute deficient performance or is not prejudicial when that alibi would cover
only a portion—even a substantial portion—of the time
period during which the crime could have been, or was
alleged to have been, committed.’’ We do not disagree
with this assertion as a general proposition. According
to Justice Eveleigh, however, this general rule applies
without exception in all circumstances in which, as in
the present case, an alibi does not cover the entire time
frame within which the crime could have occurred. As
the following two hypothetical scenarios reveal, Justice
Eveleigh is demonstrably wrong in applying broadly
applicable partial alibi principles to the particular circumstances of the present case.
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Under hypothetical number one, which mirrors the
factual scenario of the vast majority of cases in which
an alibi does not span the full time period within which
the crime could have been committed, the defendant
is alleged to have committed that crime on any of days
one through ten, and the defendant has an alibi for days
one through nine only. In such circumstances, there is
no less reason for a jury to find that the crime was
committed on day ten than on days one through nine,
and the alibi is considered a partial one, which courts
frequently do not consider material for purposes of the
performance or prejudice prongs of Strickland.
Under the second hypothetical, the facts are the same
as those of the first hypothetical except that, in addition,
both the defendant and the state have presented evidence that establishes or purports to establish that it
is highly likely that the crime was committed on days
one through nine, and, thus, it is highly unlikely that
the crime was committed on day ten. In those circumstances, the potential significance of the alibi is manifest because, if the jury is persuaded by the parties’
evidence that the crime likely was committed on one
of the first nine days, the defendant’s alibi for those
days, if credited, would exonerate him. Of course, this
second hypothetical mirrors the facts of the present
case.35
35
Justice Eveleigh argues that the distinction the majority draws between
a case in which there is evidence that the crime was committed during the
alibi period and a case in which there is no such evidence ‘‘is inconsistent
with the very concept of an alibi,’’ which ‘‘has long been understood to
mean that it is impossible for a person to have committed a crime because
he or she was at another location when the crime was . . . committed.’’
(Emphasis omitted.) According to Justice Eveleigh, as long as ‘‘there is a
realistic possibility that the crime was committed outside of the alibi period,’’
then the petitioner cannot possibly have been prejudiced by counsel’s failure
to present an alibi witness. Contrary to Justice Eveleigh’s contention, our
determination in the present case is not remotely inconsistent with the
concept of an ‘‘alibi,’’ namely, ‘‘[a] defense based on the physical impossibility
of a defendant’s guilt . . . .’’ Black’s Law Dictionary (10th Ed. 2014) p. 87.
As we explained, if the jury had credited the petitioner’s alibi and had
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Justice Eveleigh’s failure to acknowledge the critical
distinction between these two scenarios leads him to
the erroneous conclusion that the alibi advanced by the
petitioner in the present case is no different from the
ordinary case in which it is no more or less likely that
the defendant committed the crime at any particular
point in time within the period alleged by the state.
Indeed, under Justice Eveleigh’s flawed analysis, as long
as there is even the remotest possibility that the defendant could have committed the crime at a time not
covered by the alibi, that alibi would be deemed partial
and therefore immaterial for Strickland purposes. In
fact, this apparently would be the result under the analysis employed by Justice Eveleigh even if, for example,
the evidence established to a near certainty that the
crime was committed during the period covered by the
defendant’s alibi. We reject this conclusion because it
so clearly defies reason and common sense.
Ignoring this distinction, Justice Eveleigh argues that
the majority is of the view that an alibi that covers only
part of the time period during which a crime could have
been committed is partial only if the probability that the
crime was committed during the time period covered by
the alibi is equal to the probability that it was committed
during the alibi period. Justice Eveleigh then asserts
that, in many partial alibi cases, ‘‘the evidence indicate[s] that it would have been extremely difficult for
the petitioner to have committed the crime outside of
the period during which he had a potential alibi.
Because the evidence [leaves] open some realistic possibility that the crime [was] committed outside of the
alibi period, however, the court applie[s] the partial
alibi rule.’’ Justice Eveleigh incorrectly equates those
concluded that the murder occurred at approximately 10 p.m.—as the evidence clearly suggested—then the jury necessarily would also have had
to conclude that it was impossible for the petitioner to have committed
the crime.
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cases in which the alibi covers a majority of the time
during which the crime could have been committed
with a case, like the present one, in which the evidence
demonstrates that it is more likely that the crime was
committed during that alibi period.36 As we explained,
however, for present purposes, the two scenarios are
vastly different. It is Justice Eveleigh’s reliance on the
false equivalence between the two scenarios that leads
him to the wrong result.37
36

Justice Eveleigh cites to just three cases, namely, Fargo v. Phillips, 58
Fed. Appx. 603 (6th Cir.), cert. denied, 539 U.S. 932, 123 S. Ct. 2585, 156 L.
Ed. 2d 613 (2003), Spearman v. Commissioner of Correction, 164 Conn.
App. 530, 138 A.3d 378, cert. denied, 321 Conn. 923, 138 A.3d 284 (2016),
and Tinsley v. Commonwealth, Docket No. 1026-11-2, 2012 WL 1499352 (Va.
App. May 1, 2012); for the proposition that courts have applied the so-called
partial alibi rule in cases involving facts resembling those of the present
case. Suffice it to say that those cases bear no legal or factual resemblance
to the present case for numerous reasons, but most significantly because
they simply do not involve a factual scenario, like the present one, in which
the jury reasonably could find, on the basis of the evidence, that it is more
likely that the crime was committed during a particular portion of the alibi
period than during the remainder of that period.
37
Justice Eveleigh’s reliance on this false equivalence also leads him
repeatedly to misstate ‘‘[t]he principal question to be resolved’’ as one that
requires a determination of ‘‘whether it is highly likely that the victim was
[murdered] prior to . . . 11:15 p.m. . . . or whether the jury reasonably
could have found that she was [murdered] later that night . . . . If the
former, then Ossorio’s testimony would have supported a full alibi, and we
must determine whether presenting that testimony to the jury would have
been reasonably likely to result in a different outcome. If the latter, however,
then the trip to the Terrien home represented merely a partial or incomplete
alibi, and, as a matter of law, defense counsel’s failure to present one
additional witness in support of that partial alibi was, at worst, a harmless
error.’’ (Emphasis omitted.) This statement of the ‘‘principal question’’
reflects Justice Eveleigh’s fundamental misapprehension of the issue actually presented by this appeal. As we explained, because Sherman performed
deficiently in failing to present the alibi testimony of Ossorio, the question
is not ‘‘whether it is highly likely that the victim was [murdered] prior to
. . . 11:15 p.m. . . . or whether the jury reasonably could have found that
she was [murdered] later [than] that . . . .’’ The question is whether there
is a reasonable probability of a different result because the jury reasonably
could have found that the victim was murdered prior to 11:15 p.m. Under
Justice Eveleigh’s incorrect statement of the issue presented, the petitioner
is required to prove that the victim necessarily was murdered prior to 11:15

Page 140

CONNECTICUT LAW JOURNAL

100

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

Second, Justice Eveleigh argues that the majority misapplies Strickland’s prejudice prong by considering the
potential impact of Ossorio’s testimony on the testimony of those witnesses who claimed that the petitioner had either confessed to, or otherwise implicated
himself in, the victim’s murder, because the latter testimony was not ‘‘linked to any particular time of death
[and did not require] that the petitioner be present at
the crime scene during the purported alibi period,’’ and,
therefore, the testimony is not directly affected by
Ossorio’s testimony. According to Justice Eveleigh, the
only evidence that would be directly affected by the
testimony of an alibi witness is evidence placing the
petitioner at the crime scene at the exact moment when
the crime was committed, such as the testimony of an
eyewitness. Justice Eveleigh argues that, because there
are no such witnesses in this case, and because the
petitioner’s purported admissions are vague as to time,
the petitioner cannot possibly have been prejudiced by
the absence of Ossorio’s testimony. Justice Eveleigh is
unable to cite a single case—because there is no such
case—in which a court, in deciding a Strickland claim,
has concluded that a credible alibi does not call into
question the credibility of an alleged confession merely
because the alleged confession is devoid of specifics.
There is no such case because it is self-evident that the
persuasive force of a disputed confession—particularly
one lacking in crucial details, such as when the crime
was committed—may well be undermined if that conp.m. in order to demonstrate prejudice, which is clearly not the applicable
standard. See, e.g., Lapointe v. Commissioner of Correction, supra, 316
Conn. 263 (‘‘[t]he question is not whether the defendant would more likely
than not have received a different verdict with the evidence, but whether
in its absence he received a fair trial, understood as a trial resulting in a
verdict worthy of confidence’’ [internal quotation marks omitted]); see also
Avery v. Prelesnik, supra, 548 F.3d 439 (‘‘[w]e do not ask whether [the
petitioner] was ultimately innocent, but, rather, whether he was deprived
[of] a reasonable shot of acquittal’’).
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fession is placed in the context of an alibi that itself
is persuasive.
Thus, in Gaines v. Commissioner of Correction,
supra, 306 Conn. 664, a case very much on point, this
court concluded that counsel’s failure to present the
testimony of two credible alibi witnesses ‘‘cast appreciable doubt on the state’s case against the petitioner
and . . . undermined this court’s confidence in the
outcome of his criminal trial.’’ (Internal quotation marks
omitted.) Id., 691. In Gaines, ‘‘the only evidence implicating the petitioner in the murders was the testimony
of [two witnesses who claimed that the petitioner had
confessed to or otherwise implicated himself in the
murder] and, to a lesser extent, the testimony of [a third
witness, who claimed to have seen the petitioner with
the same type of gun used to commit the crime].’’ Id.
Nevertheless, this court concluded that ‘‘[the] testimony [of the state’s witnesses] was, itself, subject to
substantial impeachment evidence that they had only
implicated the petitioner to serve their own needs .
. . . The alibi defense, [however] . . . likely would
have permeated, to some degree, every aspect of the
petitioner’s criminal trial and raised a reasonable
doubt in the minds of the jurors as to the petitioner’s
guilt.’’ (Emphasis added.) Id. In Lapointe v. Commissioner of Correction, supra, 316 Conn. 225, this court
similarly concluded that counsel’s failure to present
exculpatory forensic evidence, which established a narrower window in which a fire could have been started,
prejudiced the petitioner because there was a reasonable probability that, if the jury had credited that evidence, it would have been less inclined to credit the
petitioner’s multiple confessions, which the petitioner
claimed were false, and more likely to credit his alibi.
See id., 348–49.
Indeed, Justice Eveleigh’s assertions notwithstanding, courts uniformly have held that a reviewing court
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cannot determine whether the omission of exculpatory
evidence prejudiced a defendant without considering
the impact of that evidence on every aspect of the state’s
case. See, e.g., Strickland v. Washington, supra, 466
U.S. 695–96 (‘‘[s]ome errors will have had a pervasive
effect on the inferences to be drawn from the evidence,
altering the entire evidentiary picture’’); see also, e.g.,
Kyles v. Whitley, supra, 514 U.S. 445 (considering
impact, on every aspect of state’s case, of state’s failure
to disclose evidence that could have been used to
impeach several eyewitnesses and concluding that
‘‘[the] [d]amage to the prosecution’s case would not
have been confined to evidence of the eyewitnesses,
for [the undisclosed evidence] would have raised opportunities to attack not only the probative value of crucial
physical evidence and the circumstances in which it
was found, but the thoroughness and even the good
faith of the investigation, as well’’); United States v.
Agurs, 427 U.S. 97, 112, 113, 96 S. Ct. 2392, 49 L. Ed.
2d 342 (1976) (in assessing prejudice under Strickland
and Brady, omitted exculpatory evidence ‘‘must be
evaluated in the context of the entire record,’’ and exculpatory evidence of even ‘‘minor importance’’ may well
be ‘‘sufficient to create a reasonable doubt’’ when original case was not particularly strong); Lapointe v. Commissioner of Correction, supra, 316 Conn. 294 (examining entirety of state’s case and concluding that ‘‘the
state’s less than compelling case against the petitioner
was such that any new evidence tending to cast doubt
on the petitioner’s responsibility for the charged crimes
could well have led to an acquittal’’).
Accordingly, Justice Eveleigh is also manifestly incorrect in asserting that the habeas court and the majority,
merely by pointing out the weaknesses in the state’s
evidence, have engaged in improper appellate fact finding or have made improper credibility determinations.38
38
See, e.g., text accompanying footnote 51 of Justice Eveleigh’s dissenting
opinion (‘‘[a]lso of concern is the apparent willingness of both the habeas
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See, e.g., Gaines v. Commissioner of Correction, supra,
306 Conn. 691 (concluding that petitioner was prejudiced by counsel’s failure to present alibi defense
because ‘‘[the] testimony [of the state’s witnesses] was
. . . subject to substantial impeachment evidence that
they had only implicated the petitioner to serve their
own needs’’). Contrary to Justice Eveleigh’s contentions, the habeas court did not find—nor do we conclude—that the state’s witnesses ‘‘lacked credibility’’ in
the eyes of the jurors. Rather, the habeas court determined, and we fully agree, that, based on an objective
evaluation of the testimony, the state’s case was not
strong, in that, as in Gaines, the credibility of all of the
state’s witnesses was subject to question. Contrary to
Justice Eveleigh’s claim, the fact that the jury may have
resolved issues of witness credibility in favor of the
state at trial is not at issue in this appeal; the question,
rather, is whether the jury could have viewed the testimony of those witnesses differently if Sherman had
presented the petitioner’s alibi defense in a manner
consistent with his obligations under the sixth amendment. To support his mistaken view of the law, Justice
Eveleigh employs language from cases that simply are
inapposite to the issue presented. For example, he
quotes from Hope v. Cartledge, 857 F.3d 518, 525 (4th
Cir. 2017), cert. denied,
U.S.
, 138 S. Ct. 646, 199
court and the majority to substitute their own credibility determinations
for those of the jury’’); footnote 51 of Justice Eveleigh’s dissenting opinion
(‘‘the habeas court appears to have determined that the state’s trial witnesses
lacked credibility solely on the basis of its review of the cold trial record,
[even though] the jury, which had the opportunity to observe [their]
demeanor . . . firsthand, clearly credited at least some of their testimony’’
[emphasis omitted]); see also part III A 2 of Justice Eveleigh’s dissenting
opinion (‘‘The majority examines each of the state’s witnesses, explaining—
from a cold trial record—why it does not find their testimony to be believable
and, therefore, why a jury also conceivably might not credit them. In so
doing, the majority . . . relies on speculative arguments, which the petitioner himself has never made, requiring credibility determinations best left
to the trier of fact. Such a review is, in my view, simply inappropriate in
the context of a Strickland analysis.’’).
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L. Ed. 2d 530 (2018), for the proposition that ‘‘ ‘[t]he
guilty verdict necessarily establishes that the jury found
the [s]tate’s witnesses to be credible and believed the
[s]tate’s version of events.’ ’’ Relying on this language,
Justice Eveleigh then asserts that ‘‘[t]he argument that
the state’s case was weak because . . . witnesses
lacked credibility is, therefore, generally without merit
because the jury necessarily resolved those questions
in favor of the state.’’ Even a cursory review of Hope
reveals that it does not support the proposition for
which it is cited because it does not involve counsel’s
failure to present exculpatory evidence. In Hope, the
claimed ineffectiveness was counsel’s failure to request
a jury instruction indicating that the state was required
to disprove the petitioner’s alibi beyond a reasonable
doubt. See Hope v. Cartledge, supra, 523. The court
ultimately determined that the petitioner was not prejudiced by counsel’s deficient performance because the
jury had been instructed fifteen times that the state
was required to prove the petitioner’s guilt beyond a
reasonable doubt. Id., 524–25. In reaching its conclusion, the court also observed that, at trial, the petitioner
and the state had presented two mutually exclusive
versions of the facts and that it was clear that the jury
had credited the state’s witnesses, who identified the
petitioner as the perpetrator, over the petitioner’s alibi
witnesses, who claimed that the petitioner was with
them at a party during the robbery. Id., 525. The court
concluded, therefore, that there was no reasonable
probability of a different result at a new trial because
the jury had already found the state’s witnesses to be
more credible than the petitioner’s alibi witnesses, and
no additional jury instruction regarding the state’s burden of proof would have affected that finding. See id.
Thus, Hope does not support the principle, espoused
by Justice Eveleigh, that, because a jury may have credited the testimony of some or all of the state’s witnesses,
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a petitioner is somehow foreclosed from demonstrating
that the state’s case nevertheless was not strong for
purposes of the prejudice prong of Strickland.
VII
CONCLUSION
Upon reconsideration of our original decision in this
case, we agree with the petitioner that the habeas court
correctly concluded that Sherman’s failure to identify
and call Ossorio as an alibi witness constituted deficient
performance under the first prong of Strickland and
that, under Strickland’s second prong, that inadequate
performance resulted in prejudice to the petitioner sufficient to undermine confidence in the outcome of his
criminal trial. Consequently, the habeas court also correctly determined that the petitioner, having been
deprived of a fair trial, is entitled to a new trial at which
he will have the benefit of Ossorio’s alibi testimony.
The judgment is affirmed.
In this opinion McDONALD and ROBINSON, Js., concurred, and D’AURIA, J., concurred in all but part II.
D’AURIA, J., concurring in part. I agree with and join
in the majority opinion, with the exception of part II
of that opinion, about which I express no view.
I
On the last business day of 2016, a majority of an en
banc panel of this court officially released its decision
in this case, reversing the habeas court’s judgment and
thereby reinstating the petitioner’s conviction of murder. The vote was four to three. The next day, the author
of the majority opinion retired, leaving judicial service
before his term of office expired.
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Six days later, the petitioner, Michael Skakel, filed a
motion for reconsideration en banc, as our rules of
practice permit. See Practice Book § 71-5. In that
motion, he argues that, because of the authoring justice’s retirement, Practice Book § 71-5 and General Statutes §§ 51-207 and 51-209 require that the court provide
a ‘‘replacement’’ seventh panel member so that on
reconsideration he will ‘‘enjoy a panel of the same size
as that which heard the case.’’ The respondent, the
Commissioner of Correction, has objected to the petitioner’s request for an en banc court to decide his
motion for reconsideration.
The dispute about the proper composition of the
panel deciding this motion to reconsider was foreseeable. In the past several years, other members of this
court have retired and left judicial service just after the
expedited official release of decisions in which they had
participated, but before the deadline for postjudgment
filings had passed (including cases heard en banc and
split decisions). The uncertainty the petitioner’s motion
has created for the parties, the attorneys, the families
and the public, who all seek finality in this matter, was
therefore matched only by the certainty that such a
motion would be filed days after the release of this
court’s decision. Although I am entirely comfortable
with my own vote on the petitioner’s motion for reconsideration, having been summoned by the remaining
members of the original panel to rule on the motion,
the dilemma created by the petitioner’s motion and the
subsequent delay in resolving this matter have been
unfortunate.1
II
The parties in this case have already received a considered decision of an en banc panel of this court. That
1
As other opinions released today note, a majority of the remaining six
members of the original panel voted to add a seventh judge to the panel
deciding the motion for reconsideration.
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decision is due respect, and a motion for reconsideration ordinarily should not be used merely as an ‘‘opportunity to have a second bite of the apple . . . .’’
(Emphasis omitted; internal quotation marks omitted.)
Chapman Lumber, Inc. v. Tager, 288 Conn. 69, 94 n.28,
952 A.2d 1 (2008); see also C. R. Klewin Northeast,
LLC v. Bridgeport, 282 Conn. 54, 101 n.39, 919 A.2d
1002 (2007).
Even so, ‘‘a motion for reconsideration is nothing
more than an invitation to the court to consider exercising its inherent power to vacate or modify its own
judgment . . . .’’ 56 Am. Jur. 2d 58, Motions § 40 (2010).
As this court has noted, and as ‘‘the United States
Supreme Court has said: ‘It is a power inherent in every
court of justice so long as it retains control of the subject
matter and of the parties, to correct that which has
been wrongfully done by virtue of its process.’ . . .
United States v. Morgan, 307 U.S. 183, 197, 59 S. Ct.
795, 83 L. Ed. 1211 (1939) . . . .’’ (Citation omitted.)
Steele v. Stonington, 225 Conn. 217, 219 n.4, 622 A.2d
551 (1993). The usual grounds courts consider when
deciding such a motion include whether ‘‘there is some
decision or some principle of law which would have a
controlling effect, and which has been overlooked, or
that there has been a misapprehension of facts.’’ (Internal quotation marks omitted.) Chapman Lumber, Inc.
v. Tager, supra, 288 Conn. 94 n.28. Ultimately, however,
in exercising this inherent authority, ‘‘[t]he granting of
a motion for reconsideration . . . is within the sound
discretion of the court.’’ (Internal quotation marks omitted.) Mangiante v. Niemiec, 98 Conn. App. 567, 575,
910 A.2d 235 (2006).
Today’s majority notes that it is not unprecedented
for a state’s highest court to reconsider—and then
alter—the outcome of a case when a change in the
court’s membership has occurred between the
announcement of the original decision and the court’s
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ruling on a motion for reconsideration. See, e.g., United
States Fidelity & Guaranty Co. v. Michigan Catastrophic Claims Assn., 484 Mich. 1, 5–6, 795 N.W.2d
101 (2009); Johnson v. Administrator, Ohio Bureau of
Employment Services, 48 Ohio St. 3d 67, 68–69, 549
N.E.2d 153 (1990). Predictably and understandably, in
those cases, reconsideration was met with protest by
those who considered it inappropriate for the court to
alter the outcome of a case simply because, through
intervening circumstances, membership on the court
had changed. United States Fidelity & Guaranty Co.
v. Michigan Catastrophic Claims Assn., supra, 27–30
(Young, J., dissenting); Johnson v. Administrator, Ohio
Bureau of Employment Services, supra, 71 (Holmes,
J., dissenting).
However, the potential for a change in court membership during the pendency of any case—whether through
death, resignation or the expiration of a judge’s term—
is a fact of life in our constitutional system. And in this
case, the circumstances leading to this conundrum were
not of the parties’ creation but were created by this
court. Moreover, as in any case, when this court exercises its discretionary authority to reconsider a decision, the outcome must turn ultimately not on the
court’s membership but on the strength of the parties’
legal positions. Therefore, regardless of the route by
which this matter came before me, as a current member
of this court called to rule upon this case, I have undertaken to assess the strength of those positions.
Today, a majority of the court has decided to grant
the petitioner’s motion for reconsideration and to affirm
the habeas court’s judgment granting his petition. I concur in the determination that this court’s earlier decision
warrants reconsideration, and I join in all but part II
of the majority’s opinion.
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III
I share in the concern that this case has received so
much judicial attention. But what ultimately distinguishes this petition for a writ of habeas corpus from
so many others that come through our court system is
that, after hearing testimony, taking evidence and finding facts, a habeas judge granted the petition.
It was the habeas judge—a veteran of both the habeas
court and the Appellate Court—who listened to the
explanation of the petitioner’s counsel, Michael Sherman, for why he did not investigate the identity of
Georgeann Dowdle’s ‘‘beau.’’ As today’s majority notes
well, the habeas judge did not credit this post hoc rationalization. See footnotes 17 and 20 of the majority opinion. The habeas judge’s credibility determinations and
findings of historical fact are entitled to deference from
this court and cannot be disregarded unless clearly
erroneous. Small v. Commissioner of Correction, 286
Conn. 707, 716, 946 A.2d 1203, cert. denied sub nom.
Small v. Lantz, 555 U.S. 975, 129 S. Ct. 481, 172 L. Ed.
2d 336 (2008); see also Carr v. Schofield, 364 F.3d 1246,
1264–65 (11th Cir. 2004) (‘‘[t]he determination of credibility, including an attorney’s testimony regarding decisions of tactic and strategy, is within the province of
the [habeas] court, which has the opportunity to
observe and study the witness’’), citing Cave v. Singletary, 971 F.2d 1513, 1518 (11th Cir. 1992) (‘‘[c]onclusions regarding credibility are within the province of
the [habeas] court judge, who has the opportunity to
observe and analyze witnesses that we, as an appellate
tribunal, lack’’).
The habeas judge also observed the testimony of
Dowdle’s ‘‘beau,’’ Denis Ossorio, and, on the basis of
his conduct, demeanor, and attitude, found him to be
a ‘‘powerful witness in support of the petitioner’s alibi
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claim.’’ This finding is also entitled to deference from
this court. Sanchez v. Commissioner of Correction, 314
Conn. 585, 604, 103 A.3d 954 (2014).
And it was the habeas judge who, after finding Ossorio credible, weighed Ossorio’s testimony against the
record of the petitioner’s criminal trial. Independent
of other claims made in the case, the habeas judge
determined that, on the basis of the strength of Ossorio’s
credibility, had Sherman presented the testimony of
this ‘‘disinterested and credible witness’’ to the jury
‘‘there is a reasonable likelihood that the jury would
have been persuaded by his testimony’’ and that ‘‘there
is a reasonable probability [the] outcome [of the trial]
would have been different.’’ See Shabazz v. State, 259
Conn. 811, 827–28, 792 A.2d 797 (2002) (trial court
should grant petition for new trial if, among other
things, ‘‘the evidence is sufficiently credible so that, if
a second jury were to consider it together with all of
the original trial evidence, it probably would yield a
different result’’ [emphasis added]).
That is the record confronting me. I have undertaken
my task mindful that ‘‘[a]ppellate courts do not examine
the record to determine whether the trier of fact could
have reached a different conclusion. Instead, we examine the trial court’s conclusion in order to determine
whether it was legally correct and factually supported.
. . . This distinction accords with our duty as an appellate tribunal to review, and not to retry, the proceedings
2
The habeas court found specifically with respect to Ossorio’s testimony:
‘‘To the court, Ossorio was a disinterested and credible witness with a clear
recollection of seeing the petitioner at the Terrien home on the evening in
question. He testified credibly that not only was he present in the home
with Dowdle and that he saw the petitioner there, but that he lived in the
area throughout the time of the trial and would have readily been available
to testify if asked.’’ (Emphasis added.) The habeas court found Ossorio to
be a ‘‘powerful’’ and ‘‘credible’’ witness, notwithstanding how long it took
to locate him to tell his story. The record in this case is rife with witnesses
called by both parties who never came forward until many years after the
murder, or whose recollections changed—sometimes markedly—over time.
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of the trial court.’’ (Internal quotation marks omitted.)
O’Connor v. Larocque, 302 Conn. 562, 575, 31 A.3d 1
(2011). My review of the record and the governing law
persuades me that the motion for reconsideration and
the relief requested therein should be granted.
IV
I fully agree with today’s majority that any ‘‘ ‘strategic’ ’’ decision by Sherman to disregard Dowdle’s grand
jury testimony about her ‘‘beau’’ was unreasonable
under the circumstances and prejudicial to the petitioner’s defense. See Gaines v. Commissioner of Correction, 306 Conn. 664, 674–76, 51 A.3d 948 (2012). An
additional point made by the majority also bears emphasizing: although Sherman offered a justification for his
disregard, it was not credited by the habeas court, and,
in fact, when Sherman’s actions are considered ‘‘as of
the time of counsel’s conduct’’; (internal quotation
marks omitted) id., 688; it is apparent that any decision
not to pursue the ‘‘beau’’ would have been contrary to
the strategy Sherman actually employed at trial. Thus,
any reliance on Sherman’s stated reasons for not pursuing this lead to justify his conduct would resemble more
of a post hoc rationalization than an actual strategic
basis for his actions.
A
At the habeas trial, Sherman defended his failure to
investigate as the product of a reasoned decision. He
testified that he did not pursue the ‘‘beau’’ reference
because Dowdle had told the grand jury that she had
not seen her cousins, the Skakels, on the night in question and so he inferred that the ‘‘beau’’ likely had not
either.3 Essentially, Sherman testified, tracking down
3
At the habeas trial, after being reminded of Dowdle’s grand jury testimony, in which she first mentioned the ‘‘beau,’’ Sherman testified as follows
in response questions from the petitioner’s counsel:
‘‘Q. Did you ever try to find out who the beau was?
‘‘A. No, because [Dowdle] clearly testified [before the grand jury] that
she didn’t know who was there. . . .
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the ‘‘beau’’ would be fruitless. This justification, if true,
was unreasonable for all the reasons given by today’s
majority. See part V A of the majority opinion.
As today’s majority notes, however, the habeas court
did not credit this testimony and instead found that
‘‘Sherman’s failure to investigate in this regard cannot
be attributed to any strategic decision under these circumstances.’’ ‘‘The question of whether a decision was
a tactical one is a question of fact.’’ Porter v. Singletary,
14 F.3d 554, 558 (11th Cir.), cert. denied, 513 U.S. 1009,
115 S. Ct. 532, 130 L. Ed. 2d 435 (1994). Although courts
often apply ‘‘a ‘strong presumption’ that counsel’s attention to certain issues to the exclusion of others reflects
trial tactics rather than ‘sheer neglect’ ’’; Harrington v.
Richter, 562 U.S. 86, 109, 131 S. Ct. 770, 178 L. Ed. 2d
624 (2011); accord Yarborough v. Gentry, 540 U.S. 1,
8, 124 S. Ct. 1, 157 L. Ed. 2d 1 (2003); the habeas court
in the present case ruled out trial tactics as a justification for Sherman’s failure to investigate in this respect.4
‘‘Q. Did you ever try to find out who the beau was?
‘‘A. He—he—I had no reason to suspect that he, in fact, would be helpful
in that he saw [the petitioner] and the rest of the boys.’’ (Emphasis added.)
Days later in the habeas trial, the respondent’s counsel gave Sherman
another opportunity to explain his rationale for not even asking Dowdle
who had been with her that night, and the following exchange occurred:
‘‘Q. From that passage [in the grand jury testimony], did that give you
any indication to think that [Dowdle’s] beau would have heard or seen
anything that night?
‘‘A. Well, she said that she didn’t venture out and that her beau was in
[her] mother’s library.
‘‘Q. Okay. And would that give you any indication that, even if he heard
voices, he’d be able to identify them.
‘‘A. Well, it’s her beau. I don’t know how close they were, but she couldn’t
identify her own cousins’ voices or her brother’s voice necessarily, so how
would the beau be able to do anything—be able to do anything—be any
more accurate, especially, if [it was] only occasionally that he went out
there.’’ (Emphasis added.)
4
As Justice Robinson expressed in his original concurring and dissenting
opinion, ‘‘I cannot think of a single reasonable, strategic reason why Sherman
would not at least attempt to track down Ossorio . . . .’’ Skakel v. Commissioner of Correction, 325 Conn. 426, 533, 159 A.3d 109 (2016) (Robinson,
J., concurring in part and dissenting in part).
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In the light of this factual record, Sherman’s testimony,
which the original majority opinion accepted at face
value, ‘‘resembles more a post hoc rationalization of
counsel’s conduct than an accurate description of [his]
deliberations . . . .’’ Wiggins v. Smith, 539 U.S. 510,
527, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003). A fair
reading of the record therefore suggests that Sherman
simply overlooked the significance of the ‘‘beau’’
referred to in Dowdle’s grand jury testimony. See Wiggins v. Smith, supra, 526. (counsel’s ‘‘failure to investigate thoroughly resulted from inattention, not reasoned
strategic judgment’’).5
B
In considering the reasonableness of counsel’s
actions, Strickland v. Washington, 466 U.S. 668, 690,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), and its progeny
admonish courts to review the challenged actions ‘‘as
of the time of counsel’s conduct.’’ Neither the petitioner
nor the respondent may benefit by later reconstructing
the petitioner’s criminal trial. This means at least two
things.
First, ‘‘[i]t is all too tempting for a defendant to second-guess counsel’s assistance after conviction or
adverse sentence, and it is all too easy for a court,
examining counsel’s defense after it has proved unsuccessful, to conclude that a particular act or omission
of counsel was unreasonable.’’ Id., 689. Therefore, a
‘‘fair assessment of attorney performance requires that
5
This reading of the record is consistent with the testimony of Jason
Throne, Sherman’s cocounsel, called to testify by the respondent at the
habeas trial. Throne did not suggest that the defense team made a decision
that the ‘‘beau’’ would not be helpful, or even that the ‘‘beau’’ was the topic
of discussion. Rather, when asked by the petitioner’s counsel, ‘‘[w]as there
any discussion among the defense team to try and find out who this beau
was?’’ Throne replied: ‘‘I don’t recall any specific discussions about her
beau; I just don’t recall, I don’t remember.’’
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every effort be made to eliminate the distorting effects
of hindsight . . . .’’ Id.
Second, but equally vital, the United States Supreme
Court has instructed that courts are not to ‘‘indulge
‘post hoc rationalization’ for counsel’s decisionmaking
that contradicts the available evidence of counsel’s
actions . . . .’’ Harrington v. Richter, supra, 562 U.S.
109, quoting Wiggins v. Smith, supra, 539 U.S. 526–27.
The original majority did not mention this important
Strickland principle. See Skakel v. Commissioner of
Correction, 325 Conn. 426, 443–44, 159 A.3d 109 (2016).
C
It was reasonable for the habeas court not to credit
Sherman’s testimony about why he decided not to follow up on the ‘‘beau’’ reference because that testimony
was contrary to Sherman’s actual strategy at trial. As
mentioned, Sherman testified that he did not investigate
Dowdle’s ‘‘beau’’ because he assumed that the ‘‘beau’’
had most likely not seen the Skakel brothers at the
Terrien home given that, during her grand jury testimony, Dowdle could not remember seeing them. See
footnote 3 of this concurring opinion. Recalling, however, that Strickland directs courts to review an attorney’s challenged actions ‘‘as of the time of counsel’s
conduct’’; Strickland v. Washington, supra, 466 U.S.
690; I agree with the majority’s conclusion that Sherman’s after-the-fact explanation for his failure to investigate is undermined by the fact that, at the time of the
petitioner’s criminal trial, Sherman himself did not
accept Dowdle’s grand jury testimony that she ‘‘[didn’t]
know who was there’’ at the Terrien’s that night and
that she could not identify the voices she heard that
night with specificity. See part V A of the majority opinion. Although, in 1998, Dowdle had testified before the
grand jury that she heard the voices of ‘‘cousins’’ or
‘‘Skakels’’ that night but ‘‘[didn’t] know who was there
at the time,’’ Sherman came to the criminal trial
equipped with a 1975 police report reflecting that,
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merely nine days after the murder, she had indicated
that she had indeed ‘‘observed her brother and the Skakel brothers, Rushton-John-Michael, return to her house
sometime around 10 [p.m.]’’ Sherman partially succeeded in getting Dowdle to recount to the jury what
the report said she had told police in 1975 and that her
memory of the night of the murder would have been
better in 1975 than in 1998. Although Dowdle’s own
memory might have faltered years later, it would have
been important for Sherman to determine if anyone
else at her house that night also might have ‘‘observed’’
the petitioner. Sherman’s conduct thus cannot be
defended on the ground that he had presumed from
Dowdle’s grand jury testimony that neither Dowdle nor
her ‘‘beau’’ had seen the petitioner that night.
Even if Sherman had decided to disregard Dowdle’s
1998 grand jury testimony concerning her ‘‘beau,’’ the
identity of this other person (who turned out to be
Ossorio) came up again—more conspicuously—at the
criminal trial in 2002, thereby bolstering the finding that
Sherman had acted unreasonably by failing to pursue
this lead. On the heels of Sherman’s attempt to get
Dowdle to recollect what she had said to the police in
1975, the prosecutor, Jonathan Benedict, asked whether
the ‘‘beau’’ referred to in the grand jury transcripts as
being with her that night was her ‘‘husband.’’ Dowdle
corrected Benedict, testifying that the person was a
‘‘friend’’ of hers.6 Thus, Sherman was not confronted
6

The following colloquy between Benedict and Dowdle took place during
the criminal trial:
‘‘Q. Isn’t it true that you and [your brother] James were never in the same
room [on the night of the murder]?
‘‘A. I don’t remember.
‘‘Q. Do you remember, you have indicated that you were with your
husband?
‘‘A. No, I didn’t.
‘‘Q. You were with somebody?
‘‘A. A friend of mine.
‘‘Q. I wouldn’t suggest you misspoke, I misheard. You were with someone?
‘‘A. A friend of mine.
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with just a single reference to the ‘‘beau’’ in the grand
jury transcripts; his identity was probed at trial, including shortly after Sherman had attempted to refresh
Dowdle’s recollection so that she could recall seeing the
petitioner at the Terrien home on the night in question.7
It is no wonder then that the habeas court did not
credit Sherman’s after-the-fact justification for his failure to investigate. For many of the same reasons that
lead today’s majority to conclude that Sherman’s failure
to investigate the ‘‘beau’’ was not reasonable under the
circumstances, the factual record, and logical inferences drawn from it, amply support the habeas court’s
finding that Sherman’s failure to investigate the ‘‘beau’’
was not attributable to strategy.
At any rate, I agree with today’s majority that, even
if Sherman had made a strategic judgment about
whether to investigate the ‘‘beau,’’ that judgment was
not reasonable under the circumstances, and the failure
to follow this lead prejudiced the petitioner’s defense
at trial.
For the foregoing reasons, I concur in part with the
majority’s opinion.
EVELEIGH, J., with whom ESPINOSA and VERTEFEUILLE, Js., join, dissenting. For the reasons articulated in the original majority opinion in this appeal; see
Skakel v. Commissioner of Correction, 325 Conn. 426,
467–84, 159 A.3d 109 (2016); I continue to believe that
the performance of defense counsel, Michael Sherman,
‘‘Q. A friend. And where were you—where in the house were you when
[James and the Skakels] entered?
‘‘A. I was in the library.’’
7
In fact, at this time during the criminal trial, the court also allowed a
transcript of the relevant portion of Dowdle’s grand jury testimony into
evidence as a full exhibit. While Sherman was present, Benedict read that
portion of the transcript into the record, beginning with Dowdle’s testimony
that she ‘‘was in [the library] with [her] beau at the time . . . .’’
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was not deficient and, therefore, that the petitioner,
Michael Skakel, was not denied his constitutional right
to the effective assistance of counsel. Moreover, even
if defense counsel’s performance in failing to identify
one additional alibi witness, Denis Ossorio, was so deficient as to warrant reconsideration of that decision, I
am not persuaded that this alleged shortcoming prejudiced the defense.
As I explain more fully hereinafter, I could not disagree more strongly with the legal analysis of prejudice
set forth in the new majority opinion. In particular,
I believe that the majority fails to consider the well
established rule that, as a matter of law, an alibi defense
is no defense at all when it is reasonably possible that
the crime was committed outside of the alibi period.
That is certainly the case here.
Of perhaps equal concern is the majority’s characterization of the factual record in this case. Although it
recognizes that we are required to engage in a comprehensive, objective review of the factual record, the
majority repeatedly minimizes or overlooks evidence
and inferences that fail to comport with its narrative
of the case, while exaggerating or overstating the
strength of the petitioner’s arguments. Barely acknowledging that the state’s evidence was sufficiently compelling to persuade twelve jurors beyond a reasonable
doubt of the petitioner’s guilt, the majority takes it upon
itself to make credibility determinations with regard to
trial witnesses whose testimony bore no direct relationship to the alleged deficient performance of defense
counsel. Perhaps most worrisome, the majority refers
throughout its opinion to evidence from outside of the
trial record, much of which is not even arguably a
proper subject of judicial notice. Accordingly, I must
respectfully dissent.
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I
Familiarity with the extensive factual and procedural
background of the present case and the underlying trial
regarding the murder of the victim, Martha Moxley, is
presumed. See generally id.; Skakel v. State, 295 Conn.
447, 991 A.2d 414 (2010); State v. Skakel, 276 Conn. 633,
888 A.2d 985, cert. denied, 549 U.S. 1030, 127 S. Ct. 578,
166 L. Ed. 2d 428 (2006). Although the fact intensive
nature of the question presently before this court will
require a fairly extensive discussion of the evidence
presented at trial, I defer that discussion to the relevant
substantive parts of this dissenting opinion.
Because the outcome of the present appeal hinges
in no small part on the applicable legal standards, I
begin by setting forth in some detail the rules that govern our review of a decision granting postconviction
relief, through a writ of habeas corpus, on a claim of
ineffective assistance of counsel. I consider, first, the
law that a habeas court must apply in evaluating an
ineffective assistance of counsel claim and, second, the
standards by which an appellate tribunal reviews such
a determination.
A
Ineffective Assistance of Counsel
The United States Supreme Court first articulated the
two part test governing ineffective assistance of counsel
claims in Strickland v. Washington, 466 U.S. 668, 687,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). ‘‘A convicted
defendant’s claim that counsel’s assistance was so
defective as to require reversal of a conviction . . .
has two components. First, the defendant must show
that counsel’s performance was deficient. . . . Second, the defendant must show that the deficient performance prejudiced the defense. This requires [a]
showing that counsel’s errors were so serious as to
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deprive the defendant of a fair trial, a trial whose result
is reliable. Unless a defendant makes both showings,
it cannot be said that the conviction . . . resulted from
a breakdown in the adversary process that renders the
result unreliable.’’ Id. With respect to the second prong
of the test, prejudice, the court in Strickland observed
that ‘‘[a]ttorney errors come in an infinite variety and
are as likely to be utterly harmless in a particular case
as they are to be prejudicial.’’ Id., 693. For this reason,
the Supreme Court explained, ‘‘ineffectiveness claims
alleging a deficiency in attorney performance are subject to a general requirement that the defendant affirmatively prove prejudice.’’ Id.1
In Strickland, the Supreme Court, having initially
set forth the relatively nebulous fair trial/reliable result
standard governing the prejudice prong, proceeded to
try to articulate a more ‘‘workable principle’’ by which
courts could assess whether any particular error made
by defense counsel was harmless. Id. The court offered
the following additional guidance: ‘‘Even if a defendant
shows that particular errors of counsel were unreasonable . . . the defendant must show that they actually
had an adverse effect on the defense. It is not enough
for the defendant to show that the errors had some
conceivable effect on the outcome of the proceeding.
Virtually every act or omission of counsel would meet
that test . . . and not every error that conceivably
could have influenced the outcome undermines the
reliability of the result of the proceeding. . . . [A]ny
error, if it is indeed an error, impairs the presentation
of the defense . . . . On the other hand . . . a defendant need not show that counsel’s deficient conduct
more likely than not altered the outcome in the case.
1

It is undisputed that the deficient performance alleged to have occurred
in the present case was not among the limited class of errors for which
prejudice may be presumed. See Strickland v. Washington, supra, 466
U.S. 692.
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This outcome-determinative standard . . . is not quite
appropriate. . . . [Rather, under] the appropriate test
for prejudice . . . [t]he defendant must show that
there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is
a probability sufficient to undermine confidence in the
outcome.’’ (Citations omitted; internal quotation marks
omitted.) Id., 693–94.
‘‘In making the determination whether the specified
errors resulted in the required prejudice, a court should
presume . . . that the judge or jury acted according to
law. . . . The assessment of prejudice should proceed
on the assumption that the [decision maker] is reasonably, conscientiously, and impartially applying the standards that govern the decision. . . .
‘‘In making this determination, a court hearing an
ineffectiveness claim must consider the totality of the
evidence before the judge or jury. Some of the factual
findings will have been unaffected by the errors, and
factual findings that were affected will have been
affected in different ways. Some errors will have had
a pervasive effect on the inferences to be drawn from
the evidence, altering the entire evidentiary picture, and
some will have had an isolated, trivial effect. Moreover,
a verdict or conclusion only weakly supported by the
record is more likely to have been affected by errors
than one with overwhelming record support. Taking
the unaffected findings as a given, and taking due
account of the effect of the errors on the remaining
findings, a court making the prejudice inquiry must
ask if the defendant has met the burden of showing
that the decision reached would reasonably likely have
been different absent the errors.’’ (Emphasis added.)
Id., 694–96.
Since it decided Strickland, the United States
Supreme Court has emphasized the ‘‘highly demanding
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and heavy burden’’ that a petitioner must overcome in
order to satisfy the prejudice prong. (Internal quotation
marks omitted.) Williams v. Taylor, 529 U.S. 362, 394,
120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000); see also Powell
v. Warden, 272 Va. 217, 234, 634 S.E.2d 289 (2006)
(emphasizing that prejudice prong of Strickland test
imposes ‘‘highly demanding standard’’), cert. denied,
551 U.S. 1118, 127 S. Ct. 2942, 168 L. Ed. 2d 269 (2007).
For this reason, ‘‘cases in which habeas petitioners can
properly prevail on the ground of ineffective assistance
of counsel are few and far between.’’ Rogers v. Zant,
13 F.3d 384, 386 (11th Cir.), cert. denied, 513 U.S. 899,
115 S. Ct. 255, 130 L. Ed. 2d 175 (1994); see also J. Cook,
Constitutional Rights of the Accused (3d Ed. 2017)
§ 8:19; B. Gershman, Trial Error and Misconduct § 3-3
(a) (2) (1997).
Most recently, in Harrington v. Richter, 562 U.S. 86,
111–12, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011), the high
court offered more specific and practicable guidance
as to how courts are to apply Strickland’s reasonable
probability standard. ‘‘In assessing prejudice under
Strickland,’’ the court explained, ‘‘the question is not
whether a court can be certain counsel’s performance
had no effect on the outcome or whether it is possible
a reasonable doubt might have been established if counsel acted differently. . . . Instead, Strickland asks
whether it is reasonably likely the result would have
been different. . . . This does not require a showing
that counsel’s actions more likely than not altered the
outcome, but the difference between Strickland’s prejudice standard and a more-probable-than-not standard
is slight and matters only in the rarest case. . . . The
likelihood of a different result must be substantial, not
just conceivable.’’ (Citations omitted; emphasis added;
internal quotation marks omitted.) Id.
Both the United States Court of Appeals for the Second Circuit and this court have since applied Harring-
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ton when evaluating prejudice claims under Strickland.
See Santone v. Fischer, 689 F.3d 138, 155 (2d Cir.), cert.
denied, 568 U.S. 926, 133 S. Ct. 390, 184 L. Ed. 2d 231
(2012); Anderson v. Commissioner of Correction, 313
Conn. 360, 376, 98 A.3d 23 (2014), cert. denied sub nom.
Anderson v. Semple,
U.S.
, 135 S. Ct. 1453, 191
L. Ed. 2d 403 (2015). In Michael T. v. Commissioner
of Correction, 307 Conn. 84, 52 A.3d 655 (2012), for
example, we treated the Strickland prejudice standard
as essentially equivalent to a preponderance of the evidence test. See id., 102 (prejudice exists when ‘‘new
evidence undermines the confidence in the result
reached such that it can be said that an injustice was
likely done and that it is probable that the new trial
would produce a different result’’ [emphasis added]).
As I explain more fully hereinafter, in my view, in
the majority opinion applies Strickland in a far looser
manner than Harrington and Anderson permit.2 Those
cases teach that, to demonstrate prejudice, the petitioner bears the burden of proving that it is nearly as
likely as not that, but for the errors of counsel, a different outcome would have obtained. In the present case,
however, the majority simply speculates as to what
could have been different had Ossorio testified, instead
of requiring the petitioner to demonstrate that he had
a reasonable probability of obtaining a different result.
The jury might have found Ossorio’s testimony more
credible than that of the state’s witnesses who testified
against the alibi story. The jury ‘‘could have found that
the victim was murdered prior to 11:15 p.m.’’ ‘‘[T]he
jury could have viewed the testimony of [the state’s]
witnesses differently if [defense counsel] had presented
2
Of course, the Connecticut constitution may, in theory, afford broader
protections with respect to the right to counsel than does the sixth amendment to the United States constitution. Neither the petitioner nor the majority
argues, however, that the state constitution confers broader protection under
the circumstances presented in this appeal.

June 5, 2018

329 Conn. 1

CONNECTICUT LAW JOURNAL

JUNE, 2018

Page 163

123

Skakel v. Commissioner of Correction

[a stronger] alibi defense . . . .’’ The jury, which initially might have been persuaded by the prosecutor’s
unsubstantiated references to a Skakel family conspiracy, might then have concluded that there was no such
conspiracy after all. Strickland and its progeny caution
against just this sort of speculation as to what conceivably might have gone differently, in a different trial, if
different witnesses had testified. That is precisely why
prejudice is—and is meant to be—so difficult to
establish.
To be clear, each of the following propositions would
have to be true for the outcome of the trial to have
been different: (1) the jury concluded that the time of
the murder mattered, that is, that the petitioner’s various confessions and other evidence of his guilt was not
so compelling that the jury could safely conclude that,
regardless of when he did it, he must have killed the
victim;3 (2) the jury concluded that the victim was killed
during the alibi period, not later, and rejected testimony
that the petitioner himself admitted to having seen her
alive later that evening; and (3) the jury, although finding all of the petitioner’s other family and independent
alibi witnesses not to be credible, would have concluded that Ossorio’s alibi testimony was more credible
than that of the state’s witnesses.
The majority repeatedly contends that the petitioner
need only demonstrate that the jury could have concluded that the crime was committed during the alibi
period or could have viewed the evidence differently
in the light of Ossorio’s testimony. But that isn’t enough.
In order for those three propositions collectively to be
as likely as not true, or at least nearly so, which is what
3
The jury was fully aware that the time of the offense was not an essential
element of the charged crime and that the state was under no obligation
to narrow the time of the commission of the offense more than the available
evidence warranted. Indeed, the trial court charged the jury to that effect
on two separate occasions.
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the petitioner bears the burden of establishing, each
proposition individually must at least be highly probable.4 A simple gut feeling that things might well have
gone differently for the petitioner if Ossorio had testified is not enough, as a matter of law. As I explain in
parts II and III of this dissenting opinion, the petitioner
has not come close to meeting his burden in this regard.
B
Appellate Review
The standards by which we review the granting or
denial of habeas relief with respect to an ineffective
assistance of counsel claim are well established. ‘‘The
habeas judge, as the trier of facts, is the sole arbiter of
the credibility of witnesses and the weight to be given
to their testimony. . . . The application of historical
facts to questions of law that is necessary to determine
whether the petitioner has demonstrated prejudice
under Strickland, however, is a mixed question of law
and fact subject to our plenary review.’’ (Citation omitted; internal quotation marks omitted.) Small v. Commissioner of Correction, 286 Conn. 707, 717, 946 A.2d
1203, cert. denied sub nom. Small v. Lantz, 555 U.S.
975, 129 S. Ct. 481, 172 L. Ed. 2d 336 (2008); see also
Strickland v. Washington, supra, 466 U.S. 698 (‘‘[i]neffectiveness is not a question of basic, primary, or historical [fact]’’ [internal quotation marks omitted]).
Consistent with these principles, and applying plenary review, this state’s appellate tribunals have, on
4
The basic principle here is that several different things would have to
happen for the petitioner to prevail, and he has the burden of proving that
it is reasonably likely that all of them, collectively, would happen. For there
to be nearly even odds that three different things will happen, it must be
overwhelmingly likely that each will. For example, one would not place a
wager that Boston teams will win the Super Bowl, the World Series, and
the National Basketball Association Championship in a given year unless
the New England Patriots, the Boston Red Sox, and the Boston Celtics were
each prohibitive favorites. If each team was just a slight favorite, wagering
on all three winning would be a sucker’s bet.
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multiple recent occasions, reversed a habeas court’s
determination with respect to the prejudice prong of
Strickland. See Horn v. Commissioner of Correction,
321 Conn. 767, 782–83 and n.12, 138 A.3d 908 (2016)
(interpreting trial evidence differently than habeas
court and emphasizing that ‘‘we [are not] required to
defer to the trial court’s legal determination that there
is a reasonable probability that newly discovered evidence would have resulted in a different verdict if credited by the jury, i.e., that it undermines confidence in
the verdict’’); see also, e.g., Michael T. v. Commissioner
of Correction, supra, 307 Conn. 102–103; Crespo v. Commissioner of Correction, 149 Conn. App. 9, 20, 87 A.3d
608, cert. denied, 311 Conn. 953, 97 A.3d 948 (2014); cf.
Lapointe v. Commissioner of Correction, 316 Conn.
225, 266, 112 A.3d 1 (2015).
Moreover, although we must defer to the habeas
court’s factual findings with respect to the credibility
of witnesses, such as Ossorio, who testified before that
court, we are not bound by the habeas court’s ultimate
determination as to whether the jury would have credited those witnesses over others who testified at trial.
As we explained in Horn, ‘‘there is no requirement that
we defer to the habeas court’s legal determination that
new evidence is so compelling that a reasonable juror
could not fail to credit it.’’5 Horn v. Commissioner of
Correction, supra, 321 Conn. 783 n.12. A fortiori, we
review de novo a habeas court’s legal determinations,
formed on the basis of its review of the cold trial record,
such as whether a proffered alibi defense would have
constituted a full alibi or only a partial alibi.
5

In the present case, the habeas court found prejudice largely on the
basis of what the court described as its ‘‘fair reading’’ of the cold trial record,
including the state’s closing argument, the trial testimony of two medical
experts, and several jury requests.
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II
I turn now to the question of whether, if we assume
for argument’s sake that defense counsel’s failure to
procure and present Ossorio’s alibi testimony constituted deficient performance, that deficient performance
was prejudicial. In other words, whether there is a reasonable probability that the jury, having heard Ossorio’s
testimony, would not have convicted the petitioner. The
habeas court concluded that defense counsel’s errors
were prejudicial on the basis of its determinations that
(1) there was ‘‘weighty evidence that the victim was
murdered in the time range of 9:30 p.m. to 10 p.m. on
October 30, 1975,’’ and (2) Ossorio’s testimony was
sufficiently credible that it would have greatly enhanced
the persuasiveness of the petitioner’s alibi for that time
period. In this part of my dissenting opinion, I explain
how the fact that the victim reasonably could have been
killed outside of the alibi period renders the alibi—and,
therefore, defense counsel’s allegedly deficient performance—irrelevant. In part III of this dissenting opinion,
I explain why a different result would have been
unlikely even if the petitioner had offered a full rather
than a partial alibi.
A
Governing Law
It frequently has been remarked, and the majority
itself concedes, that ‘‘a partial alibi is no alibi at all.’’
(Internal quotation marks omitted.) Williams v. State,
185 So. 3d 1270, 1271 (Fla. App. 2016), review dismissed,
Florida Supreme Court, Docket No 16-605 (April 8,
2016). The reasons behind this maxim are readily
apparent.
‘‘The literal significance of the word ‘alibi’ is ‘elsewhere.’ . . . [T]o make out a defense of alibi, the range
of the evidence in respect to time and place must be
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such as reasonably to exclude the possibility of the
defendant’s presence at the scene of the offense at the
time of the commission of the crime. . . . In other
words, by an alibi the accused attempts to prove that
the accused has been at a place so distant that the
accused’s participation in the crime has been impossible.’’ (Emphasis added; footnotes omitted.) 21 Am. Jur.
2d 308, Criminal Law § 179 (2016).
‘‘To be successful, a defendant’s alibi must cover the
entire time when the defendant’s presence would have
been required for the accomplishment of the crime
. . . . [S]ince an alibi defense derives its potency from
the physical impossibility of the accused’s guilt, a purported alibi that leaves it possible for the accused to
be the guilty person is no alibi at all.’’ (Emphasis added;
footnotes omitted.) 21 Am. Jur. 2d, supra, § 181; see
also Black’s Law Dictionary (10th Ed. 2009) (defining
‘‘alibi’’ as ‘‘[a] defense based on the physical impossibility of a defendant’s guilt’’ [emphasis added]).
Consistent with these principles, cases almost universally hold that defense counsel’s failure to investigate,
identify, or present an alibi witness either does not
constitute deficient performance or is not prejudicial
when that alibi would cover only a portion—even a
substantial portion—of the time period during which
the crime could have been, or was alleged to have been,
committed. See, e.g., Johnson v. Secretary, Florida
Dept. of Corrections, 680 Fed. Appx. 869, 872 (11th Cir.
2017) (no prejudice when prison records would have
shown only that petitioner ‘‘was in jail for a substantial
portion of the timeframe that the victim testified that
the acts occurred’’ [internal quotation marks omitted]);
Matthews v. Mazzuca, 120 Fed. Appx. 856, 858 (2d Cir.
2005) (no prejudice when alibi would have covered no
more than three of five hours during which burglary
could have occurred); Fargo v. Phillips, 58 Fed. Appx.
603, 608–609 (6th Cir.) (when uncalled alibi witnesses
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would have left narrow window of time during which
crime and various related actions could have been committed, majority rejected habeas court’s conclusion that
failure to call partial alibi witness was potentially prejudicial), cert. denied, 539 U.S. 932, 123 S. Ct. 2585, 156
L. Ed. 2d 613 (2003); Fawaz v. Wolfenbarger, United
States District Court, Docket No. 09-14965 (DML) (E.D.
Mich. April 5, 2013) (failure to present alibi that would
have covered all but three hours of night when murder
occurred was deficient but not prejudicial); Rector
v. Wolfe, United States District Court, Docket No.
5:07CV1229 (CAB) (N.D. Ohio June 23, 2009) (no prejudice when indictment alleged that rapes occurred on
or about Thanksgiving and Christmas holidays and alibi
witnesses would have eliminated Thanksgiving Day,
Christmas Eve, and Christmas Day), aff’d, 499 Fed.
Appx. 532 (6th Cir. 2012); Halton v. Hesson, 803 F. Supp.
1272, 1277 (M.D. Tenn. 1992) (evidence that petitioner
worked as usher during afternoon of crime would not
have foreclosed possibility that he committed assault
during remainder of afternoon or evening); Spearman
v. Commissioner of Correction, 164 Conn. App. 530,
552, 562–63, 138 A.3d 378 (despite fact that state’s case
was relatively weak and rested primarily on testimony
of one eyewitness of questionable credibility, failure to
present alibi witnesses deemed neither deficient nor
prejudicial because petitioner could have helped set
fire, run home, and pretended to be asleep before arson
became apparent), cert. denied, 321 Conn. 923, 138 A.3d
284 (2016); Ostolaza v. Warden, 26 Conn. App. 758, 767,
603 A.2d 768 (finding no deficient performance because
‘‘the petitioner’s work schedule constituted only a partial alibi that demonstrated his opportunity to commit
the crimes charged on several of the days alleged in
the information’’), cert. denied, 222 Conn. 906, 608 A.2d
692 (1992); Beasley v. State, 18 So. 3d 473, 492 (Fla.
2009) (no prejudice when alibi would have left between

June 5, 2018

329 Conn. 1

CONNECTICUT LAW JOURNAL

JUNE, 2018

Page 169

129

Skakel v. Commissioner of Correction

seventy five and ninety minutes unaccounted for on
day of murder); White v. State, 293 Ga. 825, 827, 750
S.E.2d 165 (2013) (although failure to carefully peruse
file and raise alibi defense constituted deficient performance, there was no prejudice because ‘‘there was a
window of time on the night of the murder for which
appellant’s whereabouts could not be verified’’ by alibi);
People v. Wynekoop, 359 Ill. 124, 136, 194 N.E. 276 (1934)
(‘‘[a]s the crime is shown to have been committed some
time during the five and one-half hour period between
3 and 8:30 [p.m.] the failure of the defendant to offer any
alibi proof during the three periods of time aggregating
nearly two hours is fatal’’), cert. denied, 295 U.S. 758,
55 S. Ct. 915, 79 L. Ed. 1700 (1935); King v. State, 505
S.W.3d 419, 426 (Mo. App. 2016) (evidence that provides
only partial alibi ‘‘cannot entitle movant to [postconviction] relief’’); State v. Razo, Ohio Court of Appeals,
Docket No. 05CA008639 (July 27, 2005) (failure to interview potential alibi was not prejudicial even though
witness would have placed defendant out of state during
large portion of period during which rapes allegedly
were committed), appeal denied, 839 N.E.2d 404 (Ohio
2005); State v. Jones, Ohio Court of Appeals, Docket
No. 97-CA-648 (April 14, 1998) (when circumstantial
evidence of guilt was strong, no prejudice even though
partial alibi would have covered ‘‘a large portion of the
time’’ when crime could have occurred); Carruthers v.
State, Tennessee Court of Criminal Appeals, Docket
No. W2006-00376-CCA-R3-PD (December 12, 2007) (no
prejudice when, even if testimony related to date of
crime, it provided partial alibi at best); Johnson v. Virginia, 210 Va. 16, 20, 168 S.E.2d 97 (1969) (trial court
properly declined to give requested alibi instruction
when defendant’s alibi would have covered all but one
hour and forty-five minutes of nine hour period during
which crime could have been committed); Tinsley v.
Commonwealth, Virginia Court of Appeals, Docket No.
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1026-11-2 (May 1, 2012) (explaining that alibi must cover
sufficient time to render defendant’s presence impossible or highly improbable, and concluding that evidence
that appellant was twenty to thirty minutes away from
crime scene fifteen minutes before crime occurred did
not justify alibi instruction). In fact, many jurisdictions
apply what amounts to a per se rule that a petitioner
cannot establish prejudice unless the undiscovered alibi
would have covered the entire time period during which
the crime might have been committed.6 See Johnson v.
Virginia, supra, 19–20.
The majority, while generally acknowledging the
principle for which these cases stand, argues that none
of them is on point and that the present case does not
truly present a partial alibi. The distinction to which
the majority appeals—a distinction that apparently has
never previously been articulated by either court or
commentator—is set forth in two hypothetical scenar6
I find it difficult, therefore, to understand the majority’s sweeping statement that it is not aware of ‘‘a single case . . . in which the failure to present
the testimony of a credible, noncumulative, independent alibi witness was
determined not to have prejudiced a petitioner under Strickland’s second
prong’’ and, therefore, that defense counsel’s ‘‘deficient performance in
failing to investigate the independent alibi testimony of Ossorio was inherently or necessarily prejudicial.’’ Many of the cases I have cited hold precisely that.
Indeed, even if we were to limit the discussion to cases in which the alibi
at issue was undisputedly a complete one, the failure to identify or present
a noncumulative alibi witness is not per se prejudicial. See, e.g., United
States v. Turuseta, 853 F. Supp. 416, 422 (S.D. Fla. 1994), aff’d, 59 F.3d 1246
(11th Cir. 1995) (no prejudice because alibi testimony would not have directly
contradicted confession); Torres-Arboleda v. Dugger, 636 So. 2d 1321, 1324
(Fla. 1994) (no prejudice in light of eyewitness testimony placing petitioner
at murder scene); see also United States ex rel. Kleba v. McGinnis, 796 F.2d
947, 959 (7th Cir. 1986) (Cudahy, J., concurring and dissenting) (although
‘‘complete alibi should ordinarily meet the prejudice requirement of Strickland . . . if the evidence against a defendant is ‘overwhelming,’ a deficient
performance of counsel that would otherwise be deemed prejudicial might
fail to produce a reasonable probability of prejudice’’); cf. Ford v. State,
314 S.C. 245, 248, 442 S.E.2d 604 (1994) (failure to seek alibi charge not
prejudicial in light of overwhelming evidence of guilt).
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ios. In the first scenario, the crime could have been
committed on any one of ten days and the defendant
has an alibi for nine of those days. In the second scenario, the evidence suggests a high chance that the
crime was committed on days one through nine, and
the defendant has an alibi for those days, but not the
tenth day. It is the view of the majority that the first
scenario presents a partial alibi but that, for reasons
that are not entirely clear, the second scenario presents
a complete alibi, regardless of the fact that the crime
reasonably could have been committed outside of the
alibi period in both instances. I am not certain that the
novel distinction that the majority is trying to draw
is a meaningful one. In the absence of any additional
information, if a crime could have been committed on
any one of ten days, then the likelihood that it was
committed on the particular day that the hypothetical
defendant lacks an alibi is ten percent. Such a case is
no different from one in which the evidence suggests
a 90 percent chance that a crime was committed on a
day where the defendant had an alibi and a 10 percent
chance that it was committed on a different day. The
probabilities are the same.
But we needn’t count the angels on the head of a
pin. There are at least two other reasons why the argument of the majority fails. First, contrary to the assertions of the majority, the cases that I have cited as
authority for the partial alibi rule are not all of the nine
in ten day variety. In a number of them, the evidence
indicated that it would have been extremely difficult
for the petitioner to have committed the crime outside
of the period during which he had a potential alibi.
Because the evidence left open some realistic possibility that the crime had been committed outside of the
alibi period, however, the court applied the partial
alibi rule.
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Consider Fargo v. Phillips, supra, 58 Fed. Appx. 603.
In that case, the overlooked alibi witnesses, whom the
trial court found to be truthful, would have testified
that they were with the petitioner on the day in question.
Some of those witnesses were with the petitioner until
just before twilight and others beginning just after dark.
See Fargo v. Phillips, 129 F. Supp. 2d 1075, 1080–84
(E.D. Mich. 2001), rev’d, 58 Fed. Appx. 603 (6th Cir.
2003). As the dissenting judge explained, once the
habeas court’s erroneous assumptions regarding the
time of sunset were corrected, the testimony of the
alibi witnesses would have left only a very brief window
of time, potentially as narrow as nineteen minutes, for
the petitioner to bid goodbye to his friends, leave his
house, pick up the complainant from her house, drive
her back to his place, watch television with her, engage
in foreplay with her, perpetrate a sexual assault, get
dressed, drive the complainant to a friend’s house, and
then drive to the home of another alibi witness. Fargo
v. Phillips, supra, 58 Fed. Appx. 609 (Moore, J., dissenting). Nevertheless, the majority in that case concluded that the failure of defense counsel to interview
and call the alibi witnesses was not prejudicial because
there was a sufficient window of time in which the
crime could have been committed on that evening. Id.,
608; see also Spearman v. Commissioner of Correction,
supra, 164 Conn. App. 559–60 (failure to call partial
alibi witness in arson case deemed nonprejudicial when
alibi would have left just one minute for petitioner to
set fire, run home, return to upstairs bedroom, and feign
sleepiness); Tinsley v. Commonwealth, supra, Virginia
Court of Appeals, Docket No. 1026-11-2 (alibi that would
have placed defendant estimated twenty to thirty
minutes away from scene of crime fifteen minutes
before it occurred deemed incomplete because it was
not impossible that favorable road conditions and
aggressive driving could have allowed him to arrive
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there sooner). Accordingly, in my view, the majority is
simply incorrect when it pronounces, without citation
to a single authority, that ‘‘when a true partial alibi is
at issue, it is invariably the case that the defendant
just as likely could have committed the crime during a
period of time not covered by the alibi.’’
The second issue that I have with the majority’s characterization of the partial alibi rule is that it is inconsistent with the very concept of an alibi. As the sources
that I have cited previously in this dissenting opinion
make clear, an alibi defense has long been understood
to mean that it is impossible for a person to have committed a crime because he or she was at another location when the crime was being committed. The second
hypothetical scenario that the majority discusses, thus,
presents no more of an alibi than does the first; in both
instances, there is a realistic possibility that the crime
was committed outside of the alibi period.
The majority dismisses the idea that an alibi could
be defeated, as a matter of law, if there were only a
small possibility that the crime was committed at a
different time. Of course, that is exactly what the word
‘‘impossible’’ means, and other jurisdictions have
adopted the stringent version of the partial alibi rule
that the majority criticizes as ‘‘clearly [defying] reason
and common sense.’’ See State v. Tutson, 278 Conn.
715, 733 n.10, 899 A.2d 598 (2006). For present purposes,
however, it is unnecessary to resolve whether, under
Connecticut law, a legally cognizable alibi must render
the defendant’s presence at the crime scene impossible
or merely highly improbable. In the present case, as I
explain in the remainder of this part of my dissenting
opinion, there was a substantial possibility that the victim was killed outside of the alibi period. Indeed, the
jury reasonably could have credited testimony indicating that the petitioner himself admitted to having seen
the victim alive later that evening. The only evidence
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that the victim was killed during the alibi period, in
fact, are inferences from the barking of dogs, ambiguous
testimony regarding the victim’s curfew, and pure speculation regarding how an independent, precocious teenaged girl might or might not have spent her evening.
There is literally nothing more. By whatever standards
we define a partial alibi, this was one.
Finally, it bears noting that the majority consistently
states that the petitioner is only required to demonstrate
that the jury reasonably could have found that the murder took place during the alibi period. The majority
cites no authority in support of this proposition. Indeed,
as I have previously explained in this dissenting opinion,
such a standard is inconsistent with Strickland and its
progeny. See part I A of this dissenting opinion. The
argument of the majority, however, also fails on its own
terms. If the evidence suggested that there was a 51
percent chance that the crime was committed between
9:30 and 11 p.m., for example, then a jury certainly
could reasonably determine that it was, in fact, committed within that time. But I am not aware of any court
that has held that a defendant has a legally cognizable
alibi defense when the alibi fails to account for nearly
half of the time during which the crime could have been
committed. That cannot be the correct standard.7
7
It appears that the majority may have confused the legal standard governing partial alibis with the Strickland prejudice standard. Although it is true
that the petitioner need only show a reasonable probability of a different
result to prevail under Strickland, he nevertheless cannot prevail, as a matter
of law, unless his alibi argument is legally sound. See King v. State, supra,
505 S.W.3d 426.
In any event, the argument of the majority founders on another shoal. If
his alibi was not a complete one, then the petitioner also cannot demonstrate
that defense counsel performed deficiently. It is not deficient performance
to fail to identify a witness who, at best, could have testified to a partial
alibi. See Spearman v. Commissioner of Correction, supra, 164 Conn. App.
546; Beasley v. State, supra, 18 So. 3d 492. It is undisputed that, under
the first prong of Strickland, the petitioner has the burden of establishing
something more than the fact that the crime might have been committed
during the alibi period.
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B
Analysis
The dispositive question on reconsideration of our
decision in Skakel v. Commissioner of Correction,
supra, 325 Conn. 426, is, therefore, whether the petitioner’s alibi story, if believed by the jury, would have constituted a full alibi or only a partial one. If, as the state
contends, his purported visit to the Terrien home was
merely a partial or incomplete alibi, accounting for less
than two hours out of the approximately four to eight
hour period during which the murder reasonably could
have been committed then, as a matter of law, defense
counsel’s failure to bolster the alibi by presenting Ossorio’s testimony could not have been prejudicial, regardless of the overall strength of the state’s case.
Accordingly, I turn my attention to the evidence that
was presented at trial with respect to the timeframe
during which the victim could have been killed and the
limited portion of that timeframe encompassed by the
purported alibi.
1
Scope of the Alibi
The jury heard the following evidence with respect
to the time during which the petitioner purportedly
visited the Terrien home. It was undisputed that James
Terrien, Rushton Skakel Jr. (Rushton), and John Skakel
(John) left the Skakel residence in a family car, a Lincoln, just before 9:30 p.m. on October 30, 1975, shortly
before Helen Ix (Helen) and Geoffrey Byrne took their
leave of the Skakel residence and Julie Skakel (Julie)
drove her friend Andrea Shakespeare home. It also was
undisputed that, before returning from the Terrien
home, Rushton and John watched a Monty Python television program. Although memories varied somewhat
as to the precise broadcast time of the show, a published
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television schedule from that week indicates that the
show aired on channel thirteen from 10 to 10:30 p.m.
The accuracy of that document is undisputed.
What is in dispute is the time at which Rushton and
John—with or without the petitioner—returned to the
Skakel residence. A few weeks after the murder, the
petitioner himself informed the police that he and his
brothers had arrived back from the Terrien home at
about 10:30 or 11 p.m. Although Rushton could not be
certain of the exact times, he testified that the boys
stayed at the Terrien home for approximately fifteen
to twenty minutes after the show ended at 10:30 p.m.,
and that the drive home took between twenty and
twenty-five minutes. This would have placed the boys
back at the Skakel residence sometime between 11:05
and 11:15 p.m. Terrien testified that the Skakel boys
left his house a little before 11 p.m. Finally, John
recalled that they left the Terrien home at about 11 p.m.
and made it home around 11:15 p.m. Accordingly, the
evidence would have placed the boys back in the Belle
Haven neighborhood of Greenwich sometime between
10:30 and 11:15 p.m., with the preponderance of the
evidence pointing to the period between 11:00 and 11:15
p.m. I do not understand the majority to disagree with
this analysis.
2
Possible Time of Death
The principal question to be resolved, then, is
whether it is highly likely that the victim was killed
prior to the 10:30 to 11:15 p.m. time period or whether
the jury reasonably could have found that she was killed
later that night, after the Lincoln and its occupants
returned to Belle Haven. If the former, then Ossorio’s
testimony would have supported a full alibi, and we
must determine whether presenting that testimony to
the jury would have been reasonably likely to result in
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a different outcome. If the latter, however, then the trip
to the Terrien home represented merely a partial or
incomplete alibi and, as a matter of law, defense counsel’s failure to present one additional witness in support
of that partial alibi was, at worst, a harmless error.
In support of his claim that it is highly likely that the
jury concluded that the murder was committed between
9:30 and 10 p.m., the petitioner offers the following five
arguments: (1) the state itself believed and indicated
at trial that the time of death was before 10 p.m., (2)
the forensic evidence supports that timeline, (3) the
victim’s curfew supports that timeline, (4) the evidence
of barking dogs supports that timeline, and (5) the jury’s
request to have evidence read back relating to the alibi
indicates that the jury believed that the alibi was relevant. In addition, the majority offers three additional
arguments in support of the petitioner’s position: (1)
that the state failed to articulate a plausible explanation
of where the victim might have been between the time
she left the Skakel residence and approximately 11 p.m.,
when the Lincoln returned from the Terrien home, (2)
that the prosecutor argued to the jury that the victim
never made it home on the night of the murder, precluding the possibility that she went home and then back
out again, and (3) that the victim was killed along the
most direct route between the Skakel residence and
her home. I consider each of these arguments in turn.
a
The State’s Case
The petitioner first argues that the state itself has
proceeded on the assumption that the murder had
occurred by 10 p.m. and, specifically, that the prosecution’s closing argument demonstrated that belief to the
jury. I disagree.
In fact, throughout the state’s closing argument, the
prosecution repeatedly informed the jury that it could
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convict the petitioner of the murder, even if it credited
his alibi story, because the crime reasonably could have
been committed after he returned from the Terrien
home. The prosecutor began his closing argument by
discussing the charges against the petitioner: ‘‘What’s
in the information. First of all, the when and the where.
Between 9:30 p.m. and 5:30 a.m., at Walsh Lane, Greenwich, Connecticut—it’s no more specific than that
. . . .’’ He then walked the jury through the state’s
timeline of the night of the murder. With respect to
the trip to the Terrien home, the prosecutor explained:
‘‘Exactly who went [to the Terrien home] is one of our
controversies in this trial. But, as you will see, it is not
one that the state necessarily has to resolve in order
for you to convict.’’ Later, when the prosecutor first
addressed the petitioner’s alibi defense, he stated as
follows: ‘‘[T]he alibi, that is the cornerstone of the
defense here. It is a somewhat unbalanced alibi because
due to the defendant’s ongoing tales in the 1990s, you
can accept the alibi at face value and still convict the
defendant but you of course will want to take a careful
look at that alibi.’’
The prosecutor continued to follow this belt and suspenders approach in his rebuttal, after defense counsel
had laid out the alibi theory. Early in the rebuttal, the
prosecutor argued as follows: ‘‘Let’s talk about time. I
spoke about this in my opening. The concept of exact
time for a murder is obviously of great concern for the
defense, as it should be. Because from 1975 until 1992
or thereabouts, [the petitioner] had a nice, neat 9:30
[or] 10 [p.m.] type alibi. But, as you will see . . . the
[petitioner] has dug himself a hole that throws his alibi
somewhat to the wind.
‘‘Keep in mind that as regards time, the state has to
prove beyond a reasonable doubt only that [the victim]
was murdered between 9:30 p.m. and 5:30 a.m. I am
sure you have noted that the defense has presented a
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partial alibi only, the trip to [the Terrien home from]
9:30 to 11 [p.m.] or so . . . at night.’’ (Emphasis added.)
Moreover, the prosecutor specifically explained that
the jury need not reach a unanimous decision with
respect to the alibi and time of death: ‘‘As regards time,
you must be unanimous that the crime occurred during
the time set in the information, 9:30 [p.m.] to 5:30 [a.m.]
and that’s all. . . . For that matter, if half of you . . .
figured the crime happened early and not accept the
alibi and the other half of you were to accept the alibi
and conclude the [petitioner] . . . came by later on at
night and did it . . . you must convict.
‘‘For that matter, all [twelve] of you . . . could each
come up with his own personal time. As long as everybody’s time came up between 9:30 [p.m.] and 5:30 [a.m.]
and you are convinced beyond a reasonable doubt that
[the petitioner] murdered [the victim], you must
convict.’’
Finally, the prosecutor addressed the forensic evidence, arguing against the conclusion of the defense
expert that the murder probably happened around 10
p.m. The theory pressed by the state, as I will discuss
more fully hereinafter, was that that medical evidence
was fully consistent with a time of death as late as 4
a.m. The prosecutor also argued that the only evidence
favoring the 10 p.m. time of death—barking dogs and
the victim’s purported curfew—was ‘‘open to any number of alternative constructions.’’ He concluded that
portion of his argument with the observation that ‘‘all
of this falls within 9:30 [p.m.] to 5:30 [a.m.] and that’s
all that is alleged in the information.’’8
8

Throughout its opinion, the majority consistently downplays or ignores
evidence and arguments that contradict or fail to support its own theory
of the case, notwithstanding the fact that the jury, which was in the best
position to assess the evidence and arguments presented at trial, concluded
that the petitioner murdered the victim. In this context, for example, the
majority ignores all of these statements in which the prosecutor repeatedly
made clear that the state was aggressively arguing a partial alibi theory.
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Only at that point in his rebuttal, after having argued
at length that the Terrien alibi was incomplete and
immaterial because the victim could have died well
after 10 p.m., did the prosecutor proceed to argue, in
the alternative, that the alibi story itself was suspect.9
Moreover, although it is true that the prosecution
implicitly acknowledged that the state initially had
assumed that the victim was killed soon after everyone
departed from the Skakel residence at 9:30 p.m., the
prosecution made clear that the reason that the state
had expanded its working theory of the timeframe during which the murder could have been committed in
the 1990s was because it became aware at that time
that the petitioner himself had admitted to having seen
the victim alive later in the evening.10
Accordingly, there simply is no reasonable possibility
that the jury could have concluded on the basis of the
prosecution’s closing argument that it continued to be
the state’s position at the time of trial that the murder
must have been committed before 10 p.m. If any doubt
remains in this regard, it surely is resolved by the fact
that, at trial, defense counsel repeatedly acknowledged
in the presence of the jury that the state viewed the
The majority acknowledges only that State’s Attorney Jonathan C. Benedict
‘‘observed during closing argument that the state did not have to disprove
the petitioner’s alibi for the jury to find him guilty,’’ which hardly does
justice to the force of the state’s partial alibi theory.
9
Accordingly, the majority’s statement that ‘‘[t]he respondent has identified no case in which a partial alibi was found to exist and in which the
state’s primary theory of the case, and the only one toward which its evidence
was geared, was that the crime most likely occurred during the period of
time covered by the defendant’s alibi,’’ while quite possibly true, is simply
irrelevant. That was not the state’s argument in the present case.
10
It is, therefore, disingenuous of the petitioner to insinuate in his brief
that the state changed its theory as to the time of death in order to pin
the crime on him. The petitioner neglects to mention that it was his own
subsequent admissions that he initially misled law enforcement about his
activities and whereabouts after returning from the Terrien home, and that
he had seen the victim alive later that evening, that led the state to reexamine
the time of death and the importance of the Terrien alibi.
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trip to the Terrien home as only a partial alibi. Indeed,
in his opening remarks, defense counsel recalled that,
during jury selection, ‘‘[the state] half apologized almost
to all of you that they are only going to be able to prove
that the crime was committed between 9:30 [p.m.] and
5:30 [a.m.] and that will become very important.’’ Then,
in his own closing, defense counsel reflected on the
import of a medical examiner’s report as follows: ‘‘[A]ll
we know [is that this] report . . . says . . . that [the
murder] occurred at 9:30 [p.m.] to 4:30 or 5:30 [a.m.]
the next morning. And [the state] points out, well, that’s
all we have to tell you.’’
Later in his closing, defense counsel returned at several points to the time of death, each time remarking
on the state’s partial alibi theory. Specifically, defense
counsel stated the following: ‘‘[t]ime of death, the state
would have you believe that this isn’t such a big deal,
they can go both ways on this’’; ‘‘you [may] buy the
state’s alternative theory that [the petitioner] came back
after 11 [p.m.] and then went out and did this horrible
thing’’; and ‘‘[t]he trip to the Terrien house . . . I am
guessing at least that the state is going to say well, he
didn’t go but maybe he did, we are not sure. Well, I
don’t believe in offering up a buffet table of excuses
and I don’t believe that they should be giving you an
alternate choice as well, maybe he did and maybe he
didn’t.’’11
Indeed, the trial court itself highlighted the state’s
partial alibi theory, twice instructing the jury as follows:
‘‘You should also bear in mind the state’s claim that
even if you find that the defendant was where his testimony and that of his witnesses indicates, he could still
have reached the scene of the crime in time to have
committed it . . . .’’ Defense counsel later took excep11
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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tion to the fact that the court’s jury instructions placed
too much emphasis on the fact that time of death was
unimportant.12 In light of the repeated statements by
the prosecutor, defense counsel, and the trial court that
the state was alleging only that the murder had been
committed between 9:30 p.m. and 5:30 a.m. and that
the petitioner could have committed the crime after
returning from the Terrien home, there simply is no
reasonable possibility that the jury could have concluded that it was the state’s view at the time of trial
that the crime had been committed by 10 p.m.
b
The Forensic Evidence
I next address the petitioner’s argument that the
forensic evidence demonstrated that the time of death
was approximately 10 p.m. The following additional
facts are relevant to this argument.
At trial, the jury heard evidence, either directly or
indirectly, regarding the opinions of three different
medical experts who, at some point, had opined as to
the probable time of the victim’s death. The first opinion
was that of Elliot M. Gross, a physician who was the
state’s chief medical examiner when the murder
occurred in 1975 and who had performed the official
autopsy on the victim. Gross was not available to testify
at the petitioner’s trial in 2002, and the report that
resulted from his autopsy does not state a conclusion as
to the time of the victim’s death. Nevertheless, Thomas
Keegan, a captain in the detective division of the Greenwich Police Department, testified that, during his investigation of the murder, he sought Gross’ opinion as to
the time of death. Although Keegan did not testify as
to Gross’ precise opinion as a result of a hearsay objec12
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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tion, Keegan did indicate that the time window that
Gross had given to him on the basis of the forensic
evidence was too broad to be helpful in investigating
the crime.14 The only reasonable conclusion the jury
could have drawn from that testimony was that Gross’
conclusion was consistent with the state’s theory that
the crime need not have occurred between 9:30 and
10 p.m.
The jury also heard the testimony of Harold Wayne
Carver, the state’s chief medical examiner at the time
of trial. Carver explained that three forensic factors—
lividity, rigor mortis, and digestion—could be used to
help identify the time of death.
Carver first discussed lividity, or livor mortis, the
tendency of blood to pool in and discolor the lower
portions of a body after death. He explained that lividity
begins to occur within a couple of hours and that it
becomes fixed ‘‘somewhere over four, usually six or
13

As previously noted in this dissenting opinion, during closing arguments,
defense counsel stated that ‘‘all we know from . . . Gross is [that his] report
. . . says well, my conclusion is that it occurred at 9:30 [p.m.] to 4:30 or
5:30 [a.m.] of the next morning.’’ We must assume that, pursuant to the
court’s instructions, the jury disregarded counsel’s recitation of facts that
were not in evidence. State v. McIntyre, 250 Conn. 526, 534, 737 A.2d 392
(1999).
Unfortunately, the majority fails to honor this same, well established
principle within its own reasoning. Indeed, the majority’s prejudice analysis
hinges to a large extent on the dubious assumption that the jury was persuaded not by the abundant, actual evidence of the petitioner’s guilt; see
part III of this dissenting opinion; but, rather, by the prosecutor’s speculative
suggestion during closing argument that the Skakel family had engaged in
a protracted conspiracy to cover up the petitioner’s crime, a conspiracy
theory that defense counsel easily rebutted and that found virtually no
support in the evidence presented at trial. See Skakel v. State, supra, 295
Conn. 687–95 (Palmer, J., dissenting). The majority fails to explain why we
should attribute such irrational decision making to the jury, which it accuses,
without any support or evidence, of having decided the case on the basis
of a feeling of outrage that a wealthy family was able to ‘‘ ‘trick’ ’’ the police.
14
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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more hours . . . .’’ In the present case, Carver
explained that lividity could not be used to pinpoint
the time of death because the autopsy had not been
performed until more than one day after the body was
discovered and also because the body was turned over
five or six hours after it was found. Moreover, even if
lividity had been fixed by the time that the victim’s
body was discovered at 12:30 p.m. on October 31, on
the basis of Carver’s testimony the jury best could have
concluded that she probably had been killed sometime
prior to 6:30 a.m. on that day.15
Second, Carver considered the importance of rigor
mortis, the stiffening of muscles that occurs after death.
Carver testified that the speed at which the process
occurs can vary depending on the ambient temperature
and the physical condition of the deceased but that,
generally, rigor mortis begins to set in after several
hours and persists for between twelve and twenty four
hours. In the present case, Keegan observed that the
victim was in rigor when he examined her around 1:15
p.m. on October 31. In light of the variable and relatively
lengthy time that rigor mortis persists, Carver stated
that he could not determine the victim’s time of death
with precision. He could opine only that ‘‘[s]he died
several, many hours before she was found’’ and that
the time of death was probably ‘‘closer to 9:30 [p.m. on
October 30] than [noon on October 31].’’ In other words,
the victim likely died at some time prior to 5 a.m. on
October 31, and certainly before 9:30 a.m. or so.
Finally, Carver discussed the forensic evidence relating to the victim’s digestive process. He noted that the
victim last ate between 6 and 6:30 p.m. on October 30,
which was consistent with the testimony of the victim’s
15

Keegan’s investigation report indicates that he observed slight lividity
when he examined the body during the afternoon of October 31, but there
is no indication whether lividity was fixed at that time. Gross did note
lividity during the autopsy on November 1.
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mother, Dorothy Moxley, that the victim began her evening meal around 5:45 p.m. and that she ate ‘‘just before
she went out’’ at around 6:30 or 6:45 p.m. Carver further
testified that, at the time of the autopsy, the stomach
contained only some blackish fluid and the small intestine contained some semi-liquid feces. He further
explained that food typically passes from the stomach
into the small intestine between one and two hours
after eating, and then takes approximately twenty-four
to forty-eight hours to pass through the small intestine.
Carver then testified that digestion more or less terminates upon death. On the basis of this information,
Carver was unable to draw any useful conclusions
regarding the victim’s likely time of death. The meal
that she ate at 6 or 6:30 p.m. presumably would have
exited her stomach by approximately 8:30 p.m. and, in
the normal course of digestion, would have remained
in her small intestine—where it remained at the time
of death—until at least the next morning.
Considering all of these factors in tandem, Carver
concluded that the forensic evidence revealed by Gross’
autopsy was consistent with the defense’s theory that
the victim died between 9:30 and 10 p.m. but also was
consistent with the state’s theory that she could have
been killed any time before midnight or 1 a.m. Accordingly, Carver agreed with Gross’ opinion that it was
impossible to pinpoint or even meaningfully narrow the
time of death on the basis of forensic evidence.
Unfortunately, the majority fails to acknowledge any
of Carver’s extensive forensic analysis, which makes
clear that there was absolutely no forensic support for
the conclusion that the victim was likely killed before
10 p.m. Moreover, the majority represents that ‘‘Carver
. . . opined that it was within the realm of scientific
possibility that the victim died any time between 9:30
p.m. on October 30, 1975, and ‘many hours before she
was found’ the next afternoon,’’ creating the misleading
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impression that the expert somehow suggested that a
time of death after 10 p.m., while theoretically possible,
was extremely unlikely. (Emphasis added.) In fact,
Carver said nothing of the sort. He gave absolutely no
indication that it was more likely that the victim died
between 9:30 and 10 p.m. than at 11:15 p.m. or later
that evening.
The third witness to testify with regard to the forensic
evidence was the defense expert, Joseph A. Jachimczyk,
a well respected retired forensic pathologist and medical examiner from Texas, who consulted with the
Greenwich Police Department during the initial investigation of the victim’s murder. Although Jachimczyk’s
testimony differed slightly from that of Carver with
respect to the forensic evidence, none of his medical
opinions could support a determination that the victim
likely died between 9:30 and 10 p.m.16 Moreover,
although there is no doubt that Jachimczyk is a highly
qualified expert, neither Carver nor Gross’ expertise
was in any way impugned at trial, and there is no basis
for concluding that the jury would have found the testimony of Jachimczyk to be more credible to the extent
that it may have differed.
With regard to lividity, Jachimczyk testified that the
process usually begins between two and four hours of
death and becomes fixed between eight and twelve
hours. Because lividity was first noted—and then only
faintly—by Keegan at 1:15 p.m. on October 31 and the
victim’s body was not moved17 until later that afternoon,
the most that can be said on the basis of Jachimczyk’s
16

See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
17
The extent to which lividity has been fixed is ascertained by turning a
body over and noting the degree to which the color shifts downward. Even
if the detectives had noted fixed lividity when they first examined the body
at 1:15 p.m., at best that would indicate that the victim had died sometime
prior to the early morning hours of October 31.
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testimony is that the victim probably died sometime
prior to dawn on October 31.
In terms of rigor mortis, Jachimczyk explained that
the process usually begins between four and eight hours
and persists for about twenty-four hours. Importantly,
he also agreed with Carver, and emphasized on several
occasions, that rigor mortis is variable and its onset
and duration can depend on factors such as ambient
temperature. To the extent that rigor mortis was of any
use in estimating the time of death, then, Jachimczyk’s
testimony would support a conclusion only that the
victim died sometime after 1:15 p.m. on October 30 and
before the morning of October 31.
Lastly, with respect to digestion, whereas Carver was
under the impression that the victim had taken her last
meal between 6 and 6:30 p.m., Jachimczyk proceeded
under the assumption that she last had eaten at 5:30
p.m. Notably, whereas Carver testified that the stomach
empties its contents within one or two hours, Jachimczyk was of the belief that the process takes four hours
on average. This means that if the victim last ate around
6, as testimony from her mother suggests, then the
earliest she could have been killed, given that her stomach was empty at the time of death, was approximately
10 p.m.18 This insight will become important when I
discuss the nonforensic factors.19
To summarize the forensic testimony that was presented to the jury, we know for certain that the victim
died sometime after 9:30 p.m. on October 30, which is
when she was last seen alive at the Skakel residence.
The fact that rigor mortis and some degree of lividity
18
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
19
Jachimczyk acknowledged that the only determination that could be
made on the basis of an examination of the victim’s digestive tract was that
she died sometime after 9:30 or 10 p.m. on October 30. He agreed that it
was very difficult to say how long she had lived past 10 p.m.
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were noted when her body was found in the early afternoon on October 31 suggests that she likely died sometime before dawn that day, consistent with the state’s
charging document. In other words, the forensic evidence itself really tells us almost nothing beyond the
undisputed fact that the victim was still alive at 9:30
p.m. on October 30 and that she had died by approximately 5:30 a.m. the following day.
Specifically, nothing in the testimony of any of the
medical experts regarding the forensic evidence supports a conclusion that the victim was more likely to
have died between 9:30 and 10 p.m. on October 30 than
at, say, 11:15 p.m. Although Jachimczyk did make the
conclusory statement that he considered the forensic
evidence when forming his opinion that the victim likely
died around 10 p.m., at no time did he specifically tie
any of the forensic factors to that time frame in any
manner, nor does any of his specific forensic testimony
support such a conclusion. Moreover, when pressed,
Jachimczyk acknowledged that forensic factors such
as rigor mortis were consistent with a much broader
timeframe, including a time of death as late at 4 a.m. on
October 31. He also conceded that ‘‘this isn’t a precision
type of thing. It is a range. [There] can be an honest
difference of medical opinion.’’ In fact, it became clear
from his testimony and from his report that, when he
settled on the specific time of 10 p.m. as the probable
time of death, he did so largely on the basis of nonmedical factors, such as reports of dogs barking at that time
and his belief that the victim had a 10:30 p.m. curfew.
Jachimczyk testified that, at best, he could pinpoint the
time of death ‘‘plus or minus an hour or so.’’ Adding
about one hour or so onto his 10 p.m. estimate would,
of course, put the time of the victim’s death between
11 p.m. and midnight, right when the occupants of the
Lincoln were returning from the Terrien home. It is
particularly troubling that the majority, which relies so
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heavily throughout its opinion on the premise that ‘‘the
substantial weight of the evidence indicated that the
murder most likely was committed between 9:30 and
10 p.m.,’’ fails even to acknowledge that Jachimczyk,
the only witness who even came close to pinpointing
the murder at that time, conceded that his estimate was
only accurate to within a few hours. See footnote 8 of
this dissenting opinion.
Ultimately, then, the petitioner is unable to point to a
single piece of medical evidence or testimony indicating
that the victim was killed at 10 p.m., or even anywhere
close to that time. In fact, the forensic evidence implied
that 10 p.m. was likely the earliest time that the victim
could have been killed, because of the four hours
required for her 6 p.m. meal to pass into her small
intestine, but far from the latest. Certainly none of the
specific expert testimony indicated that an 11:15 p.m.
time of death was at all improbable, and neither expert
offered any medical rationale as to why 10 p.m. would
have been more likely than 11:15 p.m. Although Jachimczyk was, of course, free to consider nonmedical evidence such as curfews and barking dogs in forming his
opinion as to the likely time of death, there was no
suggestion that he had any special expertise in the fields
of teenage or canine behavior. One may assume that
the jury, which had access to more detailed, accurate,
and timely evidence about the barking dogs and the
victim’s curfew than did Jachimczyk, would have felt
free to reach its own conclusions in that regard.
c
The Curfew
I next consider the petitioner’s argument that the
victim had a 9:30 p.m. curfew on the night of October
30 and that she likely died at approximately 10 p.m.,
while walking home from the Skakel residence to com-
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ply with that curfew. There are many problems with
this argument.
First, and most obviously, the petitioner’s argument
fails on its own terms. The argument is predicated on
the assumption that the victim reliably honored her
curfew and, therefore, that she would not voluntarily
have stayed out past 9:30 p.m. on October 30 participating in the mischief night festivities, fraternizing with
boys, or otherwise occupying herself. The problem is
that the victim’s last known whereabouts were at the
Skakel house at approximately 9:30 p.m., the purported
curfew time. That was when the other teenagers visiting
the Skakel residence that evening left for home, including the victim’s friend Helen, who made a point of being
home by 9:30 p.m. to comply with her own curfew.
The victim lived right across the street, less than one
minute’s walk from the Skakel residence. If, as Jachimczyk seemed to postulate, the victim was killed en route
while walking home to comply with her curfew, then
one would expect that the time of death would have
been just moments after 9:30 p.m., rather than closer
to 10 p.m.
Although the difference between a 9:30 and 10 p.m.
time of death may seem insignificant, there are several
reasons why, on the petitioner’s theory of the case, it
is unlikely that the victim died at 9:30 p.m. As I have
noted, Jachimczyk’s testimony suggested that it was
unlikely that she would have fully digested her dinner
by that time. Moreover, as I discuss more fully hereinafter, the dog barking on which the petitioner relies did
not commence until at least 9:40 or 9:45 p.m.
The second problem with the petitioner’s curfew theory is that it is extremely unlikely that the jury concluded that the petitioner had a 9:30 p.m. curfew on the
night in question. Although the victim’s mother initially
may have told the police that she expected the victim
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home by 9:30 p.m. on school nights, at trial she made
clear that any curfew would have been at least one
hour later on the night in question, because the victim’s
school was not in session on Friday, October 31. See
footnote 33 of this dissenting opinion. In fact, the victim’s mother explained at trial that, within one week
of the murder, she clarified to the police that, because
Thursday, October 30, had not been a school night, she
would have expected the victim home at approximately
10:30 p.m. rather than 9:30 p.m.
More importantly, the victim’s mother repeatedly
explained at trial that, because the victim was generally
responsible and well behaved, she really had no formal
curfew at all. Specifically, she testified that there was
just a general expectation that the victim would come
home at a reasonable hour, which could have been as
late as 11 p.m. on the night in question.20 For example,
the victim’s mother variously testified as follows:
• ‘‘I thought she would probably be home about
10:30 [p.m.].’’
• ‘‘I thought she would be home [at] about 10:30 [or]
11 [p.m.].’’
• ‘‘[P]robably 10:30 or 11 [p.m.] would have been all
right.’’
• ‘‘You know, we really never had a specific curfew
time. I mean, we didn’t have a specific time when
the kids had to be home because they were always
so good, we never had to do that. . . . So, for me
to say that it was exactly 9:30 [p.m.] or, you know,
it’s difficult because we just didn’t have those. . . .
[I]t wasn’t a curfew. I mean, it’s school tomorrow,
come home at a decent hour.’’
20
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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• ‘‘[W]e did not have a set time when the kids had to
be home—I mean, it wasn’t, you go out and you be
home at 9:30 [p.m.]. We didn’t do that. We didn’t
have to. . . . I am sure I put it some time . . .
between 9:30 and 10:30 [p.m.] because that’s a logical
time I would think for kids to be home if they were
going to school.’’
• ‘‘[Expecting the victim home at around 9:30 p.m. on
school nights and 10:30 p.m. on other nights] wasn’t
written in stone. . . . I didn’t have to . . . . [W]e
didn’t have these . . . .’’
• ‘‘[T]he time was not set in stone.’’
The victim’s brother, John Moxley, provided further
support for the conclusion that there was no firm curfew at 9:30 p.m. or even 10:30 p.m., and certainly not
one that the victim reliably kept. His testimony indicated that he was not concerned when the victim had
not come home by 11 p.m., as he assumed that she was
out celebrating mischief night, and that his mother was
only ‘‘a little worried’’ at that time. If the victim invariably came home each night by 9:30 p.m., as the petitioner’s argument posits, then one would expect her mother
to be more worried when she had not returned by 11
p.m.
On the basis of the trial evidence, then, it is reasonable to assume that the jury concluded that, to the
extent that the victim would have felt compelled to
return home by any particular time on the evening of
October 30, that time would have been no earlier than
10:30 or 11 p.m. Indeed, that is precisely how this court
summarized the trial evidence when we reviewed this
case on direct appeal. See State v. Skakel, supra, 276
Conn. 641 (noting that victim’s mother ‘‘expected that
the victim would be home that evening by 10:30 or
11 p.m.’’).
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Third, despite the testimony of the victim’s mother,
it is doubtful that the jury concluded that the victim
always complied with her parents’ informal curfews or
expectations. It is true that the victim’s mother testified
that her children did not require a curfew because they
were well behaved and reliably came home at a reasonable hour. Nevertheless, even a quick perusal of the
victim’s diary—excerpts of which were admitted into
evidence—would have left the jury with a rather different impression. A common subject of the victim’s diary
entries was her evening social activities. In none of
those entries did she make any mention whatsoever of
a curfew or indicate that she felt compelled to be home
by a certain time. More importantly, several entries
logged in the weeks before her death suggest that she
did not reliably return home by 9:30 p.m. on school
nights or 10:30 p.m. on other nights. For example, on
Thursday, September 4, she wrote that her mother was
‘‘really ticked’’ at her after she returned from pool hopping on a school night with the petitioner, David Skakel,
and Thomas Skakel (Tommy), as well as her friend
Jackie Wettenhall, and that as a result she might not
be allowed to attend an upcoming concert. Three days
later, on Sunday, September 7, the victim stayed at the
Skakel house at least as late as 9:40 p.m. Then, on
September 21, she wrote that she had walked home
from a block party the day before at 11:30 p.m., after
which she went over to Wettenhall’s house at 12:45
a.m., went to the Skakel house for one-half hour, and
then went home, after which Tommy and others came
over to visit her from approximately 2:15 to 4:30 a.m.21
Fourth, it is entirely possible that the victim did, in
fact, return home prior to 10:30 p.m., only to go back
21
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
It is not entirely clear from the diary entry whether the activities that
ensued took place at the Moxley home or at Wettenhall’s home. Curiously,
the entry indicates that both girls’ mothers were awakened at 4:30 a.m.
when the boys left.
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out later in the evening. The victim’s mother testified
that, between 10 and 11 p.m. on October 30, she was
occupied in her bedroom, cleaning up painting supplies
and showering and, therefore, that it was possible—
albeit unlikely, in her opinion—that the victim had
returned home during that time and then gone out again
without her knowledge. Although the victim’s mother
indicated that she was not aware that her daughter had
done that before, the jury, presumably having read the
victim’s diary, knew that she had in fact returned home
and then gone back out again late at night to fraternize
with the Skakel boys on at least one prior occasion
during the fall of 1975.22
For similar reasons, the jury may have hesitated to
credit the mother’s statement that it was unlikely that
the victim had gone back out that night without
informing her because the victim ‘‘was very good at
telling [her] everything that was going on.’’ In fact, the
victim’s mother also testified that, to the best of her
knowledge, the victim had never visited the Skakel
house, the Skakel boys had never been to her house,
and the victim did not even know the Skakel children.
In her diary, however, the victim reveals that she spent
at least eight evenings with Tommy and or the petitioner
between September 4 and October 4 of that year, several
of which involved her visiting the Skakel house or their
recreational vehicle.
Accordingly, I think it is extremely unlikely that the
jury would have concluded on the basis of the evidence
presented at trial that the victim would have felt compelled to return home by 9:30 p.m., or even 10:30 p.m.,
and, therefore, that her death must have occurred by
10 p.m. Rather, the trial testimony of her mother and
brother, as well as her own words as memorialized in
her diary, give every indication that she could have
22
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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remained out—or gone back out—until at least 11 p.m.
or so, just around the time that the occupants of the
Lincoln were returning from the Terrien home.
d
The Barking Dogs
The petitioner next argues that the ‘‘unusual behavior
and incessant barking’’ by certain neighborhood dogs
at approximately 10 p.m. supports the conclusion that
the victim was killed at that time. This argument echoes
the conclusions of Jachimczyk and the habeas court
that reports of barking dogs in the vicinity of the Moxley
home between 9:30 and 10 p.m. on the night in question
indicate that the murder likely occurred at that time. I
am not persuaded.
Dogs, of course, are wont to bark, and the jury heard
undisputed testimony from multiple witnesses that both
of the dogs at issue—the Skakel family’s German shepherd, Max, and the Ix family’s Australian Shepherd,
Zock—as well as other neighborhood dogs, were
chronic barkers. Although my search of the case law
revealed scant authority on the question of canine
cacophony—and that mostly of the dog that didn’t bark
variety—what little there is confirms that a jury may
reasonably disregard evidence of barking as having limited probative value. See, e.g., Robinson v. Pezzat, 818
F.3d 1, 11 (D.C. Cir. 2016) (observing that ‘‘self-respecting’’ dogs bark).
As defense counsel readily conceded in his closing
argument, there was no expert testimony presented at
trial to support the petitioner’s theory that the barking
or agitation of a few neighborhood dogs provides reliable evidence of the time of a murder. It is true that
Jachimczyk, in concluding that the victim likely died
around 10 p.m., reasoned that ‘‘there were at least two
dogs barking and agitated and something was obviously
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bothering them . . . right around that time . . . .’’
There is no indication, however, that Jachimczyk possessed any expertise in canine behavior, that he was
more qualified than the jury to interpret the meaning
of a dog’s bark, or that he was aware of, or ever even
considered, whether the behavior of those dogs might
have been in reaction to the mischief night festivities.
Indeed, the fact that both of the medical experts who
testified agreed that the crime could have occurred later
in the evening indicates that neither was persuaded
that the canine disturbance necessarily was related to
the crime.
More importantly, it is highly unlikely that the jury
would have concluded that the dogs at issue were good
barometers of criminal activity or that their behavior
could be used to pinpoint the time of the victim’s death.
With respect to Zock, although it is true that Helen
characterized his vocalizations on that evening as angry,
violent, and somewhat atypical, at other times she indicated that his barking was unusual more for its duration
than its intensity. Perhaps more importantly, Helen also
acknowledged what jurors’ own common sense must
certainly have told them: that Zock might have barked
more protractedly, vociferously, and fearfully on October 30 because teenagers and other children were ‘‘out
and about around the Belle Haven area’’ for ‘‘mischief
night.’’23 On that night, as the petitioner himself colorfully described, bands of local teens raced through the
yards of Belle Haven egging cars, setting off fireworks,
23

It is, therefore, quite misleading for the majority to argue that State’s
Attorney Jonathan C. Benedict made no attempt to proffer ‘‘an alternative
explanation as to what had caused the agitated barking and other unusual
noises in the victim’s yard between 9:30 and 10 p.m.’’ Although it is technically
true that Benedict himself only alluded to this point, it is also true that
another state’s attorney specifically questioned Helen as to whether teenagers and other children were out that night and induced testimony indicating
that Helen had initially assumed that this activity was what Zock had been
barking at.
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and discharging homemade ballistics such as ‘‘funnelators,’’ smoke bombs, and projectiles fabricated from
shaving cream cans and butane lighters.24 Helen specifically acknowledged that that sort of destructive behavior could have caused Zock to bark more violently than
usual. The jury was free to credit that testimony.25
It is true that Helen testified not only that Zock was
barking excessively on the evening of October 30th, but
also that he would not come in when she called him.
It is difficult to know how much stock the jury may have
placed in the fact that Zock, an Australian shepherd,
declined to comply when a fifteen-year-old tried to call
him into the house. We do know, however, that the jury
heard evidence that Zock was a ‘‘difficult’’ dog that
was loved only by his family. They also learned that
neighborhood teens, including the petitioner, had been
known to taunt the poor creature and even shoot him
with BB guns. In the face of such treatment, it would
be little surprise if Zock were to approach mischief night
24

There is no evidence in the record as to whether the Ix’ had owned
Zock for more than one year or whether Zock had ever before experienced
mischief night and, if so, how he had reacted to that sort of mayhem.
25
The majority dismisses this testimony, noting that there was no specific
evidence at trial that anyone was engaged in mischief night activities at that
particular time and place. However, there was abundant evidence, including
statements from the petitioner himself, that mischief night typically involved
the setting off of loud and destructive percussive devices. Anyone who has
owned a dog or spent time around dogs will know that the explosion of a
firecracker or similar pyrotechnic anywhere in the vicinity typically will
be enough to send neighborhood dogs racing to their doors or to the edge
of their properties, where they will stand barking at the outside world. That
is precisely how Zock behaved.
It is important to note in this respect that this is a habeas case. The
petitioner bears the burden of establishing that the crime occurred during
the alibi period and, therefore, that the alibi was legally relevant. See Wong
v. Belmontes, 558 U.S. 15, 27, 130 S. Ct. 383, 175 L. Ed. 2d 328 (2009);
Lawrence v. Armontrout, 31 F.3d 662, 668 (8th Cir. 1994). The state is not
obligated to prove the specific details of every scenario that is incompatible
with the petitioner’s claim. In any event, there was more than enough evidence regarding mischief night for the jury to have dismissed Zock’s behavior
as unimportant.
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in a spirit of aggressive trepidation and recalcitrance.
Certainly, the jury permissibly could have drawn that
inference.
The plausibility of the petitioner’s two dog night theory also is seriously undercut by the fact that the pets
at issue—Zock and Max26—apparently became agitated
at completely different times and were barking in different directions. The Skakel’s tutor, Kenneth Littleton, in
a recorded conversation with his ex-wife that was read
to the jury, related that, on the evening of October 30,
the Skakel’s nanny asked him to go outside to check
on barking dogs, including Max, who was barking in the
vicinity of the recreational vehicle.27 Littleton indicated
that this disturbance, during which he heard rustling
sounds in the trees, happened at approximately 9 p.m.
He specifically noted that it occurred before he sat
down to watch The French Connection, which aired
beginning at 9 p.m.28
Zock, by contrast, did not begin barking until at least
9:40 p.m. Helen testified that she clearly recalled that
she returned home at precisely 9:30 p.m.—the time of
her curfew—and shortly thereafter she commenced a
telephone conversation, during which Zock began barking. She specifically testified that the barking started
at approximately 9:40 or 9:45 p.m. and lasted until 10:15
26
Although Jachimczyk may have relied on police reports relating to a third
dog that allegedly acted peculiarly on the night in question, that evidence
was not presented to the jury and, therefore, the habeas court properly
determined that it was not relevant to the prejudice analysis.
27
Littleton explained that the recreational vehicle was parked in front of
the Skakel house. It was, therefore, on the opposite side of the house from
the Moxley residence, and far removed from where Zock was barking across
from the front of that property.
28
The habeas court proceeded on the assumption that these events transpired ‘‘at around 10 p.m.,’’ rather than at 9 p.m. Insofar as I am unable to
identify any evidence in the trial record to support that alternative timeline,
I conclude that the opinion of the habeas court was clearly erroneous in
this respect.
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p.m. It is clear, therefore, that the testimony that was
presented at trial with respect to barking dogs related
to two or more distinct events that occurred over the
course of mischief night. Accordingly, there was no
reasonable basis for the jury, the habeas court, or Jachimczyk to conclude that simultaneous barking somehow
indicated that the victim was murdered at 10 p.m.
e
The Jury Requests
The petitioner next points to the fact that, during
deliberations, the jury expressed some interest in
reviewing testimony related to the petitioner’s alibi
story and, specifically, whether he was in the Lincoln
when it left for the Terrien home at 9:30 p.m. The petitioner’s argument appears to be that evidence for or
against his alibi story would not have been of interest
unless the jury had concluded that the victim was killed
during the time when Rushton and John were at the
Terrien home.
The following additional facts and procedural history
are relevant. The jury began its deliberations on June
4, 2002. On June 5, the jury requested that the testimony
of the following six witnesses be read back in full: Julie;
Shakespeare; Helen; Andy Pugh, a childhood friend of
the petitioner; John Higgins, a former resident with
the petitioner at the Elan Therapeutic Boarding School
(Elan); and Henry Lee, a professor of forensic science.
After having heard a portion of Julie’s testimony, the
jury sent the court a revised request, indicating that,
after completing the read back of all of Julie and Shakespeare’s testimony, it was interested in rehearing only
that portion of Helen’s testimony relating to ‘‘who was
in the driveway and who [was] left in the car,’’ and only
29
This was consistent with testimony from the victim’s mother indicating
that she heard voices outside and the barking of dogs between around 9:30
and 10 p.m.
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the last two pages of Lee’s testimony relating to his
statement that there was no direct evidence implicating
the defendant in the crime. During the reading of Shakespeare’s testimony, the jury also indicated that it did
not require a replaying of defense exhibits L and N,
which were a tape recording and transcript of Shakespeare’s 1991 interview with police detectives that
defense counsel introduced as a prior inconsistent
statement with respect to the alibi question.
The following day, on June 6, the jury again amended
its request. It withdrew its request for a play back of
Higgins’ testimony and it added a request to rehear
various jury instructions. The jury also requested a read
back of the rebuttal portion of the state’s closing argument, a request that the court denied. The jury finished
rehearing Pugh’s testimony on the afternoon of June 6.
The following morning, the jury delivered its verdict.30
After reviewing this procedural history, I am not persuaded by the petitioner’s argument that the jury’s
request to rehear the testimony of Julie, Helen, and
Shakespeare, each of whom testified, among other
things, as to whether the petitioner went to the Terrien
home, indicates that at least some members of the jury
must have concluded that the murder was committed
during the alibi period. Of course, common sense suggests that a jury’s request to rehear particular testimony
indicates that the testimony at issue was of some interest to the jury in its deliberations. See State v. Santiago,
224 Conn. 325, 334, 618 A.2d 32 (1992). This is especially
true when, for example, the jury requests the testimony
30

The majority’s argument that the fact that the jury took several days to
reach a verdict indicates that the jury thought that this was a close case is
belied by the fact that very little of that time was spent in actual deliberations.
The jury spent only two full days and part of two others deciding the case,
and much of that time was spent rehearing the requested testimony. The
present case is thus readily distinguishable from those on which the majority relies.
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of only one or two witnesses or only testimony relating
to a particular issue. See id. In the present case, however, the jury asked for a read back of the testimony
of six different witnesses, only three of whom even
touched on the alibi story. Each of the other three had
provided highly inculpatory testimony regarding the
petitioner. Lee testified that there was indirect evidence
that the petitioner committed the crime, and it was that
portion of his testimony that the jury specifically asked
to rehear. Higgins testified that the petitioner had confessed to running through the woods with a golf club
on the night of the murder and, ultimately, to having
committed the crime. Pugh provided a possible motive
for the crime, testifying that the petitioner had a crush
on the victim. Pugh also testified that the petitioner
was agitated the day after the crime, that he was disliked
by Zock, and, most significantly, that he had admitted
that, on the night of the murder, he had gone into the
victim’s yard and had been masturbating in the tree
under which the victim’s body was later discovered.31
The fact that the jury reached its verdict soon after it
reheard Pugh’s testimony—testimony indicating that
the petitioner had placed himself at the scene of the
murder, under highly suspicious circumstances, after
the Lincoln had returned from the Terrien home—
strongly suggests that the jury ultimately concluded that
the question of whether the petitioner’s alibi was valid
or fabricated was simply irrelevant.32
With respect to Julie, Helen, and Shakespeare, it is
reasonable to assume that the jury’s request to have
31
Pugh’s testimony also reasonably can be understood to evidence the
petitioner’s consciousness of guilt. See part III B 3 of this dissenting opinion.
Pugh testified that the petitioner tried to provide him with an exculpatory
account of his activities on the night in question and then urged Pugh
to speak with an investigative agency that had been hired to clear the
petitioner’s name.
32
The majority opinion barely mentions Pugh’s testimony. See footnote
8 of this dissenting opinion.

Page 202

CONNECTICUT LAW JOURNAL

162

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

that testimony read back indicates that, early in its
deliberations, the jury gave some consideration to the
alibi question. As we explained in Gigliotti v. United
Illuminating Co., 151 Conn. 114, 120, 193 A.2d 718
(1963), however, such a request may reveal nothing
more than a jury’s ‘‘conscientious effort . . . to cope
with perhaps the most important factual question in
the case as it had been submitted to them.’’ In the
present case, in light of the substantial evidence of the
petitioner’s guilt; see part III of this dissenting opinion;
and what Justice Palmer recognizes to be the obvious
flaws in defense counsel’s other strategy of painting
Littleton as the likely killer; see Skakel v. Commissioner
of Correction, supra, 325 Conn. 589–97 (Palmer, J.,
dissenting); it stands to reason that the jury, before
convicting the petitioner, would have given due consideration to his principal defense, namely, the Terrien
alibi. Nothing in the jury’s various requests, however,
provides even the slightest support for the petitioner’s
bald speculation that the jury was just one witness away
from believing his alibi story and acquitting him.
Furthermore, the fact that the jury requested a read
back of only those portions of Helen’s testimony relating to whether the petitioner accompanied his brothers
to the Terrien home, but asked to rehear all of Julie
and Shakespeare’s testimony, suggests that the alibi
issue was not the jury’s primary concern with respect
to those latter two witnesses. In Julie’s testimony, for
instance, the jury may have been interested in her
efforts to provide an innocent explanation for the petitioner’s attempted suicide in 1977 and his inculpatory
statement to the family chauffeur, Lawrence Zicarelli,
that ‘‘he had done something very bad and he either
had to kill himself or get out of the country.’’ See part
III B 1 c of this dissenting opinion. The jury also may
have been interested in Julie’s testimony that the petitioner had been dismissed from several high schools
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after the murder, that he was drinking alcohol daily by
the age of fifteen, and that he was consuming various
other controlled substances at that age. All of that testimony reinforced the testimony of other witnesses that
the petitioner was in a drug and alcohol induced blackout on the night of the murder and was uncertain
whether he had committed the crime.
Turning to Shakespeare, it is even clearer that the
jury may have been less interested in her testimony
related to the alibi than in what light that she could
shed on the petitioner’s culpability. Shakespeare testified twice, once for the prosecution and once for the
defense. In both instances, she testified that she was
certain that the petitioner remained at the Skakel residence after the Lincoln departed. Curiously, however,
the jury informed the court that it was not interested
in reexamining defense exhibits L and N, which pertained to Shakespeare’s prior statements to the police
suggesting that (1) she had no firsthand knowledge of
whether the petitioner had gone to the Terrien home,
and (2) her recollection that he had stayed home was
based largely on ‘‘tales’’ and hearsay. It was Shakespeare who provided the strongest support for the
state’s theory that the petitioner had not gone to the
Terrien home. If the jury had been interested in
assessing her testimony and credibility on that question,
then one would expect that jurors would have asked
to reexamine her prior inconsistent statements as well.
Why, then, would the jury have requested a play back
of Shakespeare’s testimony, if not to explore the alibi
question? Although we do not know for certain, one
clue may be found in the state’s closing argument, during which the prosecutor listed nearly one dozen of the
petitioner’s admissions, confessions, and other inculpatory statements regarding the murder. Notably, the
prosecutor began this portion of his argument by
reminding the jury: ‘‘On October 31, to [Shakespeare],
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[the petitioner] said ‘Martha is dead, Tommy and I were
the last to see her.’ ’’ In fact, Shakespeare’s precise
testimony was that officials at the school that she and
Julie attended had instructed the two girls to go home
to the Skakel house ‘‘immediately,’’ before the end of
the school day, on that Friday. See footnote 33 of this
dissenting opinion. She further testified that, as they
pulled up to the Skakel residence, the petitioner came
up to their car and informed them ‘‘that Martha had
been killed and he and Tommy were the last to see her
that night.’’
Although Shakespeare testified as to this conversation on two separate occasions, her brief references to
the petitioner’s odd statement did not generate significant attention at trial, and it is possible that the jury
did not perceive the true importance of the statement
until the prosecutor highlighted it during his closing
argument. The petitioner’s story was that he had
departed for the Terrien home in the Lincoln, while the
victim remained standing outside the Skakel residence.
When he spoke to the police after the murder, he indicated that she had been standing alone with Tommy. To
Richard Hoffman, the petitioner’s would-be biographer,
he indicated that Helen, Byrne, Wettenhall, Marjorie
Walker, and, possibly, Robert Ix also remained at the
back door of his house with the victim after he departed.
He further informed the police that, upon returning
home, he went straight to sleep. In Hoffman’s tapes, by
contrast, the petitioner recounted that he was unable
to sleep and, therefore, that he had gone back out to
peep at a female neighbor and, later, to try to ‘‘get a kiss’’
from the victim. Still, he never indicated to Hoffman
that he ever saw the victim again that night. The question thus becomes on what basis could the petitioner
have concluded that he and his brother were the last
people to see the victim alive? Clearly Tommy was with
her after the Lincoln departed and might have been
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among the last to see her. But Helen, Byrne, and perhaps
a number of other neighborhood children were with
the victim at least as long as was the petitioner, if not
longer. In addition, Julie and Shakespeare themselves
had remained at the Skakel residence after the Lincoln
departed, and so the petitioner would have had no way
of knowing whether they saw or spoke with the victim
after he departed.
More fundamentally, if the petitioner’s account of the
evening’s events were true, then he could not possibly
have known what the victim did, or whom she met,
after she left the Skakel residence. This was decades
before the age of cell phones and social media. When
the petitioner made the incriminating statement to Julie
and Shakespeare, the school day had not yet ended33
and friends and family were just beginning to learn and
discuss the tragic news. The petitioner would not yet
have had any opportunity to canvass other members
of the victim’s circle of friends to determine whether
she had met up with any of them to celebrate mischief
night after leaving the Skakel residence.
In short, if he were innocent, and if his alibi story
were true, then the petitioner would not have been one
of the last two people to see the victim alive. Nor could
he possibly have known who, if anyone, had spent time
with the victim after he purportedly left for the Terrien
home. Rather than informing Julie and Shakespeare
that he was the last to see her alive, it would have made
far more sense for him to have asked them whether,
and under what circumstances, they had seen the victim
after he left. Moreover, Julie and Shakespeare, having
remained at the house after the petitioner purportedly
left, would have known that the petitioner could not
33

Although that Friday was a teacher conference day for the local public
school that the victim attended, those who attended various private schools
in the area of Belle Haven, such as the Skakel children, did have school
that day.
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have seen the victim any later than they did—unless of
course he was involved in her murder. Accordingly, the
petitioner’s statement, as recounted by Shakespeare,
provided compelling evidence of his consciousness of
guilt, and it is unsurprising that the jury asked to rehear
her testimony after the prosecutor had highlighted its
significance.34
Three final points bear emphasizing in this regard.
First, in addition to requesting a read back of the testimony of these witnesses, the jury also asked the court
to repeat its instruction regarding ‘‘the requirements
for a conviction or acquittal.’’ When the court invited
the jury to elaborate, the jury asked to rehear the court’s
instructions regarding ‘‘reasonable doubt, inferences,
weighing testimony and then the intentional murder
charge, elements, time of offense, proximate cause,
intent, motive, alibi, and . . . concluding instructions
. . . .’’ (Emphasis added.) Thus, although it would
appear that the credibility of the alibi witnesses was
on the minds of the jurors as they deliberated, it is
equally apparent that (1) that was only one issue among
many that concerned them, and (2) they also were
focused on the court’s time of offense instructions,
which made clear that the state was required to prove
34
As I have discussed previously in this dissenting opinion, during closing
argument the petitioner’s statement to Shakespeare and Julie headlined the
list of confessions and other inculpatory statements that the prosecutor
highlighted for the jury. Nevertheless, the majority, in dismissing the importance of that statement, contends that I have parsed it overmuch. Indeed,
the majority goes so far as to allege that, by merely discussing the evidence
that the state set before the jury, I have demonstrated my ‘‘one-sided
approach’’ to the petitioner’s motion for reconsideration.
Apparently eager to avoid my missteps, the majority parses this key element of the state’s case not at all. In any event, one need not analyze
Shakespeare’s testimony too deeply to recognize that it dovetailed perfectly
with unrefuted testimony in the record indicating that the petitioner and
Tommy really were the last ones to see the victim alive, later that evening,
when the petitioner stole onto the victim’s property to watch her undressing.
See part II B 3 of this dissenting opinion.
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only that the crime occurred sometime prior to 5:30
a.m. on October 31. Taken together, then, the jury’s
requests provide at least as strong support for the proposition that the jury accepted the state’s partial alibi
theory and concluded that the petitioner had committed
the crime after returning from the Terrien home.
Second, to the extent that the jury was focused on
the alibi issue when it asked to rehear the testimony
of Julie, Helen, and Shakespeare, that tends to diminish
the likelihood that the outcome would have been different if Ossorio had testified at trial. While instructing
the jury on the alibi, the court specifically directed the
jury’s attention to the testimony of those three witnesses. On the one hand, the court identified Helen as
a disinterested alibi witness, one who was not a member
of the petitioner’s family. Although the majority largely
ignores both Helen’s testimony and the court’s instruction, the trial court properly recognized that Helen was
an independent witness whose testimony corroborated
the petitioner’s alibi. Specifically, Helen testified on
multiple occasions that, although she could not be 100
percent certain, her best recollection was that she had
seen the petitioner leave for the Terrien home with
his brothers.35
On the other hand, the court reminded the jury of
Shakespeare’s testimony that the petitioner had
remained at the Skakel residence after the Lincoln
departed, and also alluded to Julie’s initial statements
35
In light of this testimony and the trial court’s clear instruction thereon,
it is difficult to understand how the majority can represent that the ‘‘alibi
defense [was] comprised solely of the testimony of family members.’’ See
footnote 8 of this dissenting opinion (noting majority’s consistent failure to
acknowledge facts undermining its theory of the murder). Also concerning
is the majority’s persistent exaggeration of the weakness of the petitioner’s
alibi, suggesting that an alibi defense that included the testimony of multiple
family members as well as Helen’s independent testimony was so ‘‘far
weaker’’ and so ‘‘ ‘poorly investigated’ ’’ that proffering the defense actually
constituted a ‘‘ ‘disservice’ ’’ to the petitioner.
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to the police that she thought she saw the petitioner
run by at that time. Accordingly, even if the petitioner’s
interpretation of the jury requests was accurate, the
only reasonable conclusion would be that the jury ultimately credited Shakespeare’s testimony and Julie’s
statements to the police, despite knowing that at least
one disinterested witness—as well as several family
members—had confirmed the petitioner’s alibi. To demonstrate that there is a reasonable probability that the
outcome would have been different but for defense
counsel’s deficient performance, then, the petitioner
must establish not only that the jury would have credited Ossorio, but also that it would have found him so
credible that his testimony would have overshadowed
not only the abundant evidence of the petitioner’s guilt;
see part III of this dissenting opinion; but also both
Shakespeare and Julie’s statements that the petitioner
had not been in the Lincoln when it left for the Terrien home.36
Third, it is noteworthy that the jury did not ask to
rehear the testimony of Jachimczyk. He was the only
witness who opined that the murder probably occurred
around 10 p.m. Nevertheless, he failed to provide any
medical support for that conclusion, and he acknowledged that his estimate was only accurate within ‘‘an
hour or so.’’ If the jury had been focused on the 10 p.m.
timeframe, as the petitioner suggests, then one would
have thought that jurors would have reexamined Jachimczyk’s testimony as well. The fact that they did not
strongly suggests that they ultimately were persuaded
36

Had Ossorio testified at trial that he had seen the petitioner at the
Terrien home on the night of the murder, the state undoubtedly would have
impeached that testimony on the grounds that (1) the Skakel boys themselves
had not recalled watching television with Ossorio on that night, and (2) it
seems highly unlikely that, decades after the fact, Ossorio could have recalled
with any precision whether it was that particular evening and not some
other Thursday in 1975 in which he watched television with the petitioner.
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that the petitioner had committed the crime regardless
of when it occurred.
f
The Ninety Missing Minutes
Although the petitioner himself does not make the
argument, the majority argues that the jury could not
reasonably have concluded that the victim might have
been killed after the alibi period because we cannot
account for her whereabouts between 9:30 p.m., when
she allegedly left the Skakel residence, and approximately 11 p.m., when the Lincoln and its occupants
returned to Belle Haven. The argument appears to be
that the victim was a young woman who rarely spent
time alone outside her home and that, (1) if she had
been out socializing, someone else would have reported
having seen her between 9:30 and 11 p.m., and (2) if
she had been at home during that period her mother
would have been aware of her presence.
i
Needless to say, this argument is highly speculative,
and there simply is no way to know whether the jury
even would have considered it, let alone found it persuasive. In any event, there are countless plausible explanations for where the victim could have been during the
alibi period. In an age before cellphone communications, a teenage girl could have been walking around
the neighborhood looking for her friends. She could
have been engaging in mischief night festivities with
her friend Byrne, who died a few years after the murder,
or hanging out at the Skakel residence with Tommy,
neither of whom testified at trial. She could have been
out with some other young man who, presumably,
would not have been especially eager to come forward
after the murder and inform law enforcement that he

Page 210

CONNECTICUT LAW JOURNAL

170

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

had been the last person to see her alive.37 She might
have dozed off in the Skakel’s recreational vehicle after
drinking too heavily.38 Or she could have come home
while her mother was busy painting,39 been reading a
book in her room, become bored, changed clothes, and
gone back out again, consistent with the petitioner’s
own confession to Michael Meredith40 that he had
peeped at the victim while she was undressing later
that evening. As anyone who has parented a precocious
teenager will know, the possibilities are endless.
Ultimately, the burden falls on the habeas petitioner
to establish that the victim could not reasonably have
been alive after 9:30 or 10 p.m., and not, as the majority
repeatedly implies, on the state to prove her precise
whereabouts throughout the evening. See Skakel v.
Commissioner of Correction, supra, 325 Conn. 460;
Hampton v. Commissioner of Correction, 174 Conn.
App. 867, 886, 167 A.3d 418 (2017); cf. State v. Evans,
205 Conn. 528, 536, 534 A.2d 1159 (1987) (state not
obliged to pinpoint exact time of offense even though
failure to do so may make it difficult for defendant to
establish complete alibi), cert. denied, 485 U.S. 988, 108
S. Ct. 1292, 99 L. Ed. 2d 502 (1988). Indeed, the majority
37
See footnote 3 of the majority opinion (discussing testimony from habeas
trial that victim had sexual encounter with Tommy on Skakel property
beginning around 9:30 p.m., after other teenagers departed, which encounter
Tommy neglected to report to law enforcement).
38
At trial, the victim’s mother testified that, when the victim had not come
home by the morning of October 31, she believed that the most likely
explanation was that the victim, who had developed a fondness for beer,
had been drinking in the recreational vehicle with Tommy and had fallen
asleep. There is no doubt, then, that the jury would have been cognizant of
this possibility.
39
See part II B 2 c of this dissenting opinion (explaining that state specifically asked victim’s mother whether victim could have returned home for
a while without her mother’s knowledge and victim’s mother conceded that
it was possible, which was fully consistent with victim’s description of her
late night activities in her diary).
40
See part II B 3 of this dissenting opinion.
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fails to cite even a single case in support of its novel
and bizarre theory that the state was obliged to account
for the victim’s whereabouts during the entire time that
the state charged and the experts said she could have
been killed and that its failure to do so means that we
must assume that the jury concluded that the victim
was killed at the earliest possible time, between 9:30 and
10 p.m. Neither law nor logic supports such a theory.
ii
Indeed, the only analysis that the majority does offer
with respect to the whereabouts of the victim after 9:30
p.m. relies on facts outside the scope of the trial record.
The majority contends that ‘‘the evidence in the state’s
possession at the time of trial . . . indicates that the
police interviewed hundreds of people at the time of
the murder, including Byrne and the victim’s other
friends and neighbors, subjecting many of them to multiple lie detector tests; and yet not one of them professed
any knowledge of the victim’s whereabouts after 9:30
p.m.’’ This is just one example of a troubling pattern
of the majority relying on or citing to facts and evidence
that were not part of the trial record and could not
have been considered by the jury in its deliberations.
In a number of instances, for example, the majority
discusses evidence unrelated to Ossorio’s testimony
that was presented only at the habeas trial or that is
completely outside the record. See, e.g., footnote 3 of
the majority opinion (discussing statement from
Tommy indicating sexual liaison with victim beginning
at 9:30 p.m.); footnote 4 of the majority opinion (discussing behavior of third dog around 9:45 p.m.); footnote 5 of the majority opinion (discussing conclusion
by police that victim must have died between 9:30 and
10 p.m. because 400 people were interviewed and none
reported seeing her after that time); footnote 22 of the
majority opinion (discussing assertions made in Mark
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Fuhrman’s book and passages in victim’s diary that
were never entered into evidence); footnote 26 of the
majority opinion (discussing habeas testimony of former Elan resident John Simpson that contradicted testimony of state’s key witness); part I of the majority
opinion (discussing publicity that led law enforcement
to reopen case and focus attention on the petitioner);
part V B 1 of the majority opinion (discussing what
state’s theory of murder had been prior to trial); part
VI A of the majority opinion (discussing what police
had believed about case ‘‘for the better part of twentyfive years’’).
Respectfully, such evidence, which relates to key
questions such as the time of the victim’s death, the
believability of the petitioner’s confessions, and other
possible suspects in the victim’s murder, is not properly
the subject of this court’s consideration in a Strickland
analysis. That evidence is, therefore, inappropriate for
the majority to consider in reaching the determination
that the jury would not have convicted the petitioner
had Ossorio’s testimony been presented. In some
instances, the majority cites such materials without
offering any justification whatsoever for considering
facts and evidence that the jury itself never saw. In other
instances, the majority purports not to have considered
those materials but repeatedly draws attention to them.
I have confined my own analysis in the present appeal
to the record that was before the jury and the inferences
that the jury reasonably could have drawn therefrom,
as properly supplemented by the habeas testimony of
Ossorio. I merely note, however, that if I were to follow
the lead of the majority and freely discuss materials
from outside of the trial court record, there is plenty
of information in the public domain and the habeas
record that, if it had been before the jury, would have
inculpated the petitioner. To name just a few: that he
tried to kill a police officer, that he bludgeoned a cat
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to death with a golf club, and that experts concluded
that the victim was likely murdered by a serial peeping
tom like the petitioner. There also is evidence from
the habeas trial, demonstrating that the victim did not
immediately go home after leaving the Skakel residence. Specifically, she spent time with Tommy, who
subsequently lied to the police about having been with
her after 9:30 p.m. In addition, entries from the victim’s
diary suggest that her social circle was far wider at that
time than her parents were likely aware of and her
evening social life far more private than they knew, and
also that she had misgivings about her relationship with
the boy whom the majority characterizes as her
‘‘steady’’ boyfriend. If we are going to take evidence
from outside of the trial record into account when speculating about these matters, then we should consider
it all.
iii
The majority also dismisses out of hand the quite
realistic possibility that the victim could have returned
home for a while after leaving the Skakel residence and
then gone out again later that evening, without her
mother’s knowledge. The majority dismisses this possibility as incompatible with the state’s ‘‘theory of the
case . . . .’’ As I will discuss more fully hereinafter,
the majority relies on similar reasoning to dismiss other
key trial evidence, such as the testimony of Meredith,
who testified without contradiction that the petitioner
admitted to having seen the victim alive, later that evening, after purportedly returning home from the Terrien
home. The view of the majority appears to be that any
consideration of the testimony of the victim’s mother
that the victim could have returned home and then gone
back out again on the evening of October 30 is somehow
off limits because that evidence contradicts the state’s
arguments at trial. There are a number of problems
with this position.

Page 214

CONNECTICUT LAW JOURNAL

174

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

First, to the extent that the majority implies that we
may consider only that evidence and those inferences
from the evidence that defense counsel expressly set
forth during closing argument,41 this court has flatly
rejected such a rule. In State v. Robert H., 273 Conn.
56, 866 A.2d 1255 (2005), for example ‘‘we emphasize[d]
. . . the well established principles . . . that when
evaluating the evidence in support of a conviction, we
generally do not confine our review to only that evidence relied on or referred to by counsel during the
trial. . . . We also assume that the fact finder is free
to consider all of the evidence adduced at trial in evaluating the defendant’s culpability, and presumably does
so, regardless of whether the evidence is relied on by
the attorneys.’’ (Citations omitted.) Id., 81–82; see also
State v. King, 321 Conn. 135, 153, 136 A.3d 1210 (2016)
(‘‘a jury may consider all evidence properly before it’’).
Indeed, to adopt a contrary rule would directly contradict the time limitations on counsel’s closing arguments. This was a trial that played out over the course
of an entire month. More than fifty witnesses took the
stand. Their testimony fills literally thousands of pages
of transcripts. More than 100 exhibits, some of them
quite lengthy, were entered into evidence. To suggest
that the state may rely on—and that a reviewing court
may consider—only the evidence and analysis that the
prosecution had time to specifically highlight during its
limited closing argument would place an impossible
burden on the state and would, in all likelihood, transform closing argument into a pointless exercise in speed
reading rather than an opportunity to provide the jury
with a useful, thoughtful framework by which to evaluate all of the evidence of record.
41

The majority argues, for example, that we should not consider the
possibility that the victim stopped home to shower and change clothes on
the evening of the murder, because the prosecutor did not expressly discuss
that scenario during his closing argument.
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The majority has not articulated any rationale or
authority as to why these principles should apply differently in the Strickland context. Indeed, Strickland
expressly requires that ‘‘a court hearing an ineffectiveness claim must consider the totality of the evidence before the . . . jury.’’ (Emphasis added.)
Strickland v. Washington, supra, 466 U.S. 694. The
cases cited by the majority are not to the contrary. For
example, in Weeden v. Johnson, 854 F.3d 1063 (9th Cir.
2017), the United States Court of Appeals for the Ninth
Circuit merely declined to engage in pure counterfactual speculation as to what rebuttal evidence the state
might have presented had defense counsel properly
sought a psychological evaluation of petitioner. Similar
reasoning underlay that court’s decision in Hardy v.
Chappell, 849 F.3d 803, 823 (9th Cir. 2016). In the present
case, by contrast, the question is simply whether we
can, and should, assume that the jury rationally considered all of the evidence that the state did, in fact, present
at trial.42
Moreover, I am not aware of a single case that holds
that we must assume that the jury agreed with all of
the state’s comments and arguments during closing
argument, and the majority has not cited any. Indeed,
the trial court expressly instructed the jury that the
arguments and statements of counsel ‘‘are not evidence
and you may not consider them in deciding what the
facts are.’’ (Emphasis added.) The jury was, instead,
properly instructed that its own recollection and understanding of the facts must control.
42

I recognize that it might be inappropriate for a reviewing court to rely
on inferences from the trial evidence that are so esoteric or obscure that
it is unreasonable to assume that a lay jury would have imagined them on
its own. We ought not to assume, for example, that a jury would have
performed its own statistical analysis of evidence presented in a trial involving intensive amounts of data. In the present case, by contrast, the evidence
and inferences at issue, such as the testimony of the victim’s mother that
it was possible that the victim came home and went back out without being
seen, all were transparently before the jury.
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Nor does the majority cite any authority for its contention that we are somehow constrained by three brief
rhetorical comments that the prosecutor made during
argument. First, during his opening statement, the prosecutor argued that the victim ‘‘went out that evening
and with the next day being a holiday for Greenwich
High School was due in about 10:30 [p.m.]. She never
made it home . . . .’’ (Emphasis added.) Second, during closing argument, the prosecutor stated that the
victim ‘‘didn’t have school the next day so wasn’t supposed to be in until about 10:30 [p.m.] or so that night.
Of course, she never got there.’’ (Emphasis added.) Subsequently, he argued as follows: ‘‘[The victim’s mother]
didn’t become concerned until after 11:00 [p.m.] or so.
Needless to say, [the victim] never did make it home.’’
(Emphasis added.) The majority suggests that these
statements preclude us from considering the possibility
that the victim stopped home, unbeknownst to her
mother, sometime after 9:30 p.m. and then went back
out and was killed later that evening.
Respectfully, I disagree, for at least three reasons.
First, as I have explained, the jury was well aware that
arguments of counsel are not evidence and that the
jurors alone were empowered to determine what happened on the evening in question. There is no reason,
then, to think that the jury would have felt itself constrained by the statements of counsel. I also am aware
of no authority for the proposition that a reviewing
court should confine its Strickland analysis to only
those facts and possibilities that comport with the inferences that the state urged the jury to draw.
Second, the state did, in fact, seek to elicit testimony
that the victim could have returned home and then gone
back out again. The prosecutor specifically asked the
victim’s mother the following question: ‘‘[T]he previous
night before you had fallen asleep, before you came
down to watch the news, when you were painting and
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taking a shower and stuff, is it possible that [the victim]
could have come home at some point when you were
working or in the shower or dozing and left again and
you would not have necessarily known that she had
been home?’’ There would have been no reason to elicit
that testimony if the state’s view was that the victim
could not have returned home and then gone back out.
Third, it is clear from the context that the prosecutor
was not intending to literally foreclose the possibility
that the victim stopped home and then went back out.
Rather, his brief, offhand comments are clearly rhetorical statements meant to highlight for the jury the tragedy that was the victim’s death. The fact that he prefaces
the remarks with phrases such as ‘‘of course’’ and ‘‘needless to say’’ indicates that he is not intending to eliminate any realistic possibilities, but merely to emphasize
the indisputable fact that, ultimately, the victim did not
end up safe in her home that night.
Indeed, in State v. King, supra, 321 Conn. 135, we
specifically rejected the argument that, when evaluating
the scope and nature of the state’s theory of a case,
our review should be constrained by the sort of offhand
prosecutorial comments at issue here. We explained
that ‘‘closing arguments are often ambiguous and imprecisely phrased given that most attorneys do not appear
before the jury like an actor on the stage with every
word, phrase, and inflection memorized and exhaustively rehearsed in advance. . . . [Because] closing
arguments of counsel . . . are seldom carefully constructed in toto before the event . . . improvisation
frequently results in syntax left imperfect and meaning
less than crystal clear . . . .’’ (Citations omitted; internal quotation marks omitted.) Id., 155; cf., State v.
Albino, 312 Conn. 763, 796, 97 A.3d 478 (2014) (Palmer,
J., concurring) (arguments of prosecutor must be
afforded ‘‘generous latitude’’ with respect to ‘‘occa-
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sional use of rhetorical devices’’ [internal quotation
marks omitted]).
g
The Most Direct Route Home
The majority also contends that the murder probably
took place during the alibi period because ‘‘the victim
was attacked . . . along what would have been the
most direct route between where she was last seen
and her parents’ home.’’ This theory not only is highly
speculative but was never articulated by the defendant
or, indeed, by any of the more than fifty witnesses who
testified at trial.43
The facts are simply that the victim initially was
assaulted on or near the westerly leg of the horseshoe
shaped driveway in front of her house. Because there
apparently was no sidewalk, walkway, or other path
leading to the Moxley house from Walsh Lane, the victim’s choice when coming home, from anywhere really,
would have been between walking up the easterly or
the westerly leg of the driveway to the house. Although
there is no evidence in the record one way or the other,
one would assume that if she was walking home along
Walsh Lane from the east she would opt for the easterly
route, and the westerly route if coming from the west.
Because the Skakel house lies to the northwest of the
Moxley house, it is fair to think that she would have
walked along that westerly leg of the driveway if
returning directly from the Skakel’s. But half of Belle
Haven also lay to the west of the Moxley residence,
and so it is equally fair to assume that the victim would
43
Relatedly, in the very first paragraph of its summary of the facts of the
case, the majority states, as if it were an established truth, that the victim
‘‘was likely murdered as she made her way home from the Skakel driveway.’’
In fact, the only support for this unproven statement is the fact that the
Skakel house was located catty corner from the victim’s house and she was
killed near the driveway in front of that side of her home.
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have taken that same route when coming home from
any number of friends’ houses. Nothing in the record
points uniquely to the Skakel residence, as the majority
opinion seems to imply.
More importantly, even if the victim was assaulted
on her way home from the Skakel house, that in no
way implies that the attack must have occurred soon
after the Lincoln departed at 9:30 p.m. The victim’s
diary indicates that, in the weeks before the murder,
she frequently spent time hanging out in the Skakel’s
recreational vehicle. It is certainly possible, then, that
she spent some time in the recreational vehicle before
returning home on the night of the murder. Indeed, her
mother testified that, when the victim had not returned
home by Friday morning, she believed that the most
likely explanation was that the victim had been drinking
beer in the recreational vehicle and had fallen asleep.
The jury certainly could have come to the same conclusion.
h
Deference to the Habeas Court’s Legal Conclusions
Lastly, I note in this regard that the majority repeatedly relies on what the majority characterizes as the
conclusion of the habeas court that ‘‘the substantial
weight of the evidence indicated that the murder most
likely was committed between 9:30 and 10 p.m. on October 30.’’ This is problematic because the questions at
issue here—whether the alibi was a complete or partial
one, whether the jury reasonably could have concluded
that the crime was committed after the alibi period—
are either pure questions of law or mixed questions of
law and fact, over which our review is plenary. See
Small v. Commissioner of Correction, supra, 286 Conn.
717. The habeas court did not hear any testimony, take
any new evidence, or make any factual findings regarding the evidence as to the likely time of death. Any
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conclusions in that regard were formed on the basis of
the same cold trial record that now sits before us. The
majority was, therefore, obliged to conduct its own
comprehensive, objective review of the trial evidence
to determine whether the substantial weight of the evidence did, in fact, point to a time of death between
9:30 and 10 p.m. And yet, one searches the majority
opinion in vain for even a reference to, let alone an
analysis of, most of the relevant facts that I have discussed herein. As I believe I have shown, an objective
and comprehensive review of the trial record reveals
that the evidence pointing to a time of death during the
alibi period was anything but substantial.
3
Evidence Suggesting a Later Death
Against the virtually nonexistent evidence pointing
specifically to a 10 p.m. time of death—little more than
the notable recalcitrance of a notably recalcitrant dog,
as seen through the eyes of a fifteen year old girl—the
jury weighed the testimony that a human, the petitioner
himself no less, actually saw the victim alive later that
evening. The likelihood that the jury disregarded that
testimony, and yet still concluded that the petitioner
was the killer, is extremely low. That possibility,
although certainly conceivable, is not sufficiently probable to surmount Strickland’s high bar.
Near the end of the state’s case in chief, the jury
heard the testimony from Meredith, a former Elan resident who stayed in the petitioner’s home during the
summer of 1987. According to Meredith, the petitioner
admitted to him during the visit that, on the night of
the victim’s murder, he had climbed a tree on the Moxley
property and masturbated while watching the victim
through her window, undressing. The petitioner also
told Meredith that, while he was in the tree, he had seen
his brother Tommy walk across the Moxley property
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toward the victim’s home.44 Meredith further testified
that the petitioner told him that the spying incident was
‘‘the last time he saw [the victim] alive.’’ The following
day, Meredith left the Skakel residence and terminated
his relationship with the petitioner, having developed
a fear of the petitioner and a feeling that the petitioner
‘‘had a violence kind of boiling under the skin . . . .’’
Meredith’s testimony not only established a motive
for the murder, reinforcing the state’s theory that the
petitioner murdered the victim out of jealousy over her
relationship with his older brother, but also established
that the petitioner had been at the crime scene on the
night of the murder while the victim was still alive.
Importantly, the events that Meredith described could
not have taken place prior to 9:30 p.m.45 Accordingly,
his testimony, if believed by the jury, conclusively demonstrated that, if the petitioner did go to the Terrien
home, then the victim must have been murdered after
the Lincoln returned to Belle Haven.
The majority makes three arguments in an attempt
to downplay the importance of Meredith’s devastating
testimony, which simultaneously sidelined the petitioner’s alibi defense and established his motive and opportunity to commit the crime. First, the majority argues
that we cannot consider Meredith’s testimony because
it somehow contradicts the state’s ‘‘theory of the case
. . . .’’ I already have pointed out the problems with that
argument. See part II B 2 f iii of this dissenting opinion.
Second, the majority suggests that Meredith’s testimony was undermined by the testimony of the victim’s
mother and brother. As majority notes, the victim’s
44
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
45
Testimony of various witnesses placed the petitioner, the victim, and
Tommy at the Skakel residence from the time the Skakel family returned
from dinner around 9 p.m. until the Lincoln departed for the Terrien home
just before 9:30 p.m.
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mother testified that there were no climbable trees next
to the house and that one would have to be ‘‘like a
monkey’’ or wearing cleats to climb the trees directly
adjacent to the victim’s bedroom. The victim’s brother
also implied that the trees directly in front of the house,
which the petitioner told Hoffman he had climbed on
the night of the murder, were not climbable.
This is all true, as far as it goes. The majority neglects,
however, to discuss virtually all of the evidence regarding the trees that was actually relevant to Meredith’s
account of the petitioner’s confession.46 First, the victim’s mother elaborated that, although the trees that
were right next to the house would have been difficult
to climb because the branches were kept trimmed,
‘‘[t]here were all kinds of trees all over the place.’’47
Indeed, she specifically testified that ‘‘[w]e had Norwegian spruce trees where the branches came down to
the ground and I could see my grandchildren having a
good time scurrying up and down those.’’
The jury would have had little difficulty confirming
that the victim’s mother spoke truly in that regard. The
trial exhibits included numerous photographs of the
Moxley yard that depicted trees of all sorts, trees that
had a direct line of sight to the Moxley home. Among
those were divers trees with large, low branches that
almost certainly would have been climbable by a teenager in reasonably good physical condition, and certainly by a star high school athlete such as the petitioner.
Notably, at no point did Meredith testify that the
petitioner had told him that the tree in question was
directly adjacent to the Moxley home. That was the
46
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
47
The victim’s corner bedroom had unobstructed windows that faced both
to the south and to the west. Her room would, therefore, have been in view
of the trees in both directions on the Moxley property.
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Hoffman story. Meredith’s testimony was that ‘‘[the petitioner] told me on the evening of the murder that . . .
he had climbed a tree outside of his house and Martha’s
house where he could see through her window.’’
(Emphasis added.) Beyond that, Meredith simply
assented when the prosecutor asked the following: ‘‘So,
he told you that the night that [the victim] was killed,
he climbed a tree outside of her bedroom window?’’
Moreover, Meredith testified that the petitioner
claimed, while in the tree, to have ‘‘seen his brother,
Tommy, crossing the yard [toward the Moxley] house.
And [the petitioner], of course, didn’t want to be seen.
So after [Tommy] was out of sight, [the petitioner]
climbed down the tree . . . .’’ That testimony strongly
suggests that the tree in question was not immediately
adjacent to the Moxley home. If it were, then Tommy
could not have passed the tree and passed out of the
petitioner’s line of sight on his way to the Moxley home,
other than by entering the house itself. Accordingly,
although the jury reasonably could have concluded that
the petitioner’s statement to Hoffman that he climbed
a tree directly in front of the Moxley house was untrue—
just as the state contended that it was—nothing in the
testimony of the victim’s family would have undermined
Meredith’s more incriminating account of the petitioner’s confession.
Third, the majority argues that the prosecutor disavowed Meredith’s story when he argued that the petitioner had not in fact masturbated in a tree on the night
of the murder. It is true that the prosecutor argued at
trial that the petitioner had fabricated the masturbation
component of the story in the event that his DNA was
later identified on the victim’s body. The state never
argued, however, that the central import of Meredith’s
testimony—that the petitioner spied on the victim and
watched her undressing after he returned home from
the Terrien home on the night of the murder—was
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untrue. Indeed, the state emphasized that this new evidence was the very reason that the petitioner’s alibi
was no longer a valid defense.
Fourth, the majority suggests that Meredith’s testimony was ‘‘flatly contradicted’’ by the testimony of the
victim’s mother and brother. This argument appears to
be that if the victim had returned home and showered
or changed clothes before going back out, then her
family would have seen her. In reality, however, the
victim’s mother testified that the Moxley’s had ‘‘a very
large house’’ and she twice acknowledged that it was
possible, albeit unlikely, that the victim could have
come back and left again while she was painting in her
room, showering, or napping. It is simply incorrect,
then, to say that the testimony of the victim’s mother
‘‘flatly contradicted’’ that of Meredith. The statement
of the majority makes even less sense with respect to
the victim’s brother, who might have returned to the
Moxley house as late as 11:30 p.m. and, therefore, could
not possibly have known whether the victim had
stopped home before then.
4
Conclusion
To summarize the evidence with respect to the time
of death, two of the three medical experts who reviewed
the case were of the opinion that the victim could have
been killed well outside the 9:30 to 10 p.m. timeframe.
The third expert, Jachimczyk, concluded that she had
been killed around 10 p.m., but he conceded that his
estimate was only accurate to within ‘‘an hour or so.’’
Moreover, his review of the forensic evidence suggested
that 10 p.m. was quite possibly the earliest time that
the victim could have been killed, and certainly not
the latest.
Nor did the other evidence presented at trial bear
out Jachimczyk’s assumption that the victim was most
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likely killed around 10 p.m. because that is when neighborhood dogs began barking and when the victim was
expected home. The evidence suggested that neighborhood dogs—all chronic barkers—became agitated at
different times throughout mischief night, in some
instances long before the victim was last seen alive.
Moreover, the testimony of the victim’s family regarding
her alleged ‘‘curfew’’ was consistent with a time of death
well after the Lincoln returned from the Terrien home.
Specifically, the victim’s family did not expect her home
until approximately 10:30 or 11 p.m. on October 30,
because it was not a school night, and 11 p.m., or soon
thereafter, was just around the time that the Skakel
brothers returned from the Terrien home.
Finally, and most devastatingly, the jury heard unrefuted evidence that the petitioner himself had admitted
to having watched the victim undressing, in her room,
later that same evening. If the jury credited that testimony, and there is no reason to believe that it did not,
then the petitioner’s alibi story was simply immaterial.
In light of this record, the petitioner’s contention that
the jury could only reasonably have concluded that the
victim died at approximately 10 p.m. amounts to pure
speculation. Accordingly, I conclude that the Terrien
alibi was an incomplete one and, therefore, that defense
counsel’s failure to buttress it with Ossorio’s testimony
could not have been prejudicial.48
48
The majority, begging the question, contends that if the jury had concluded that the crime was committed at 10 p.m., then Ossorio’s alibi would
have been a complete one. That is undoubtedly true. I have dedicated no
fewer than fifty pages of this dissenting opinion, however, to reviewing in
detail the evidence that was before the jury and explaining why we cannot
assume that the jury concluded that the murder was committed at that time.
The majority’s counter analysis amounts to little more than a few paragraphs
of sheer speculation: why would a dog have barked and become agitated
if not because of a murder, and how could a teenaged girl have passed an
hour or so unnoticed? Respectfully, I do not believe that that is the sort of
objective review of the entire trial record that Strickland demands.
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III
In part II of this dissenting opinion, I explained how
defense counsel’s failure to procure and present the
testimony of one additional alibi witness could not have
been prejudicial, as a matter of law, because the petitioner’s alibi was at best a partial one. This is necessarily
so because: the state was required to prove only that
the petitioner killed the victim sometime between 9:30
p.m. and 5:30 a.m.; the limited evidence suggesting that
the murder was committed around 10 p.m., rather than
later that night, was contested and highly speculative;
and the jury could have credited testimony indicating
that the petitioner himself admitted to having sought
the victim out and seen her alive, near the crime scene,
after he purportedly returned from the Terrien home
around 11 p.m. None of this would have been altered
in the least by calling Ossorio as a witness, however
credible his testimony might have been.
Even if we were to assume for the sake of argument,
however, that the jury did conclude that the crime took
place at approximately 10 p.m., the petitioner still would
face a Herculean task in establishing prejudice. Specifically, the petitioner bears the burden of demonstrating
that, even though the jury found the evidence in favor
of the petitioner’s guilt so much more compelling than
the evidence in favor of his alibi that it found him
guilty beyond a reasonable doubt, there is a reasonable
probability that adding the testimony of just one additional alibi witness, on top of the numerous witnesses
who already had testified to his alibi, would have altered
the outcome. This he has failed to do.
A
Governing Law
In evaluating whether defense counsel’s failure to
procure Ossorio’s testimony was prejudicial, the habeas
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court was of the opinion that ‘‘the state did not possess
overwhelming evidence of the petitioner’s guilt.’’ This
was so, the habeas court reasoned, because the state’s
case was largely circumstantial, consisting primarily of
(1) consciousness of guilt evidence and, (2) in the words
of the habeas court, ‘‘testimony from witnesses of
assailable credibility who asserted that, at one time or
another and in one form or another, the petitioner made
inculpatory statements.’’ The opinion of the habeas
court differed in this respect from that of the trial court,
Karazin, J. In rejecting the petitioner’s motion for a
new trial, that court characterized the evidence of guilt
presented at trial as ‘‘strong . . . .’’49
We owe no deference, however, to either court’s
assessment of the strength of the state’s case. Although
‘‘[t]he habeas judge, as the trier of facts, is the sole
arbiter of the credibility of witnesses and the weight
to be given to their testimony . . . [t]he application of
historical facts to questions of law that is necessary
to determine whether the petitioner has demonstrated
prejudice under Strickland . . . is a mixed question of
law and fact subject to our plenary review.’’ (Citation
omitted; internal quotation marks omitted.) Small v.
Commissioner of Correction, supra, 286 Conn. 717.
Moreover, as this court recently explained in Horn v.
Commissioner of Correction, supra, 321 Conn. 783 n.12,
‘‘there is no requirement that we defer to the habeas
court’s legal determination that new evidence is so compelling that a reasonable juror could not fail to credit
it. . . . Nor are we required to defer to the [habeas]
court’s legal determination that there is a reasonable
probability that newly discovered evidence would have
resulted in a different verdict if credited by the jury
. . . .’’ (Citation omitted.)
49
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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1
Types of Inculpatory Evidence
Before I review the evidence presented at trial, the
strength of the state’s case against the petitioner, and
the likely impact that Ossorio’s testimony would have
had on the jury, it will be instructive to set forth the
well established legal principles that guide that analysis.
Although highly reliable modern forms of scientific
identification such as DNA analysis; see General Statutes § 54-86k (a); were not yet available to law enforcement at the time of the victim’s death in 1975, this court
has frequently recognized that more traditional types
of evidence, including confessions, consciousness of
guilt, and other forms of circumstantial evidence, may
provide equally persuasive proof of a defendant’s guilt.
As this court explained in State v. Miguel C., 305
Conn. 562, 581, 46 A.3d 126 (2012), ‘‘confessions have
a particularly profound impact on the jury, so much so
that we may justifiably doubt [the jury’s] ability to put
them out of mind even if told to do so.’’ (Internal quotation marks omitted.) ‘‘A confession is like no other
evidence. Indeed, the defendant’s own confession is
probably the most probative and damaging evidence
that can be admitted against him. . . . [The] admissions of a defendant come from the actor himself, the
most knowledgeable and unimpeachable source of
information about his past conduct. . . . While some
statements by a defendant may concern isolated aspects
of the crime or may be incriminating only when linked to
other evidence, a full confession in which the defendant
discloses the motive for and means of the crime may
tempt the jury to rely upon that evidence alone in reaching its decision.’’ (Citations omitted; internal quotation
marks omitted.) Arizona v. Fulminante, 499 U.S. 279,
296, 111 S. Ct. 1246, 113 L. Ed. 2d 302 (1991). Indeed,
as Justice Katz’ dissent explained in State v. Lawrence,
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282 Conn. 141, 202–204, 920 A.2d 236 (2007), ‘‘[m]ock
jury studies have shown that confession evidence has
greater impact than eyewitness testimony, character
testimony and other forms of evidence. . . . [T]riers
of fact accord confessions such heavy weight in their
determinations that the introduction of a confession
makes the other aspects of a trial in court superfluous
. . . .’’ (Citations omitted; internal quotation marks
omitted.)
We also have recognized the persuasive force of evidence tending to show that a criminal defendant was
possessed of a guilty conscience. ‘‘As we have stated,
[t]he state of mind which is characterized as guilty
consciousness or consciousness of guilt is strong evidence that the person is indeed guilty . . . .’’ (Citations
omitted; internal quotation marks omitted.) State v.
Weinberg, 215 Conn. 231, 255, 575 A.2d 1003, cert.
denied, 498 U.S. 967, 111 S. Ct. 430, 112 L. Ed. 2d 413
(1990); see also State v. Felix R., 319 Conn. 1, 22, 124
A.3d 871 (2015) (McDonald, J., concurring) (defendant’s consciousness of guilt was most significant factor
in determination that state’s case was strong for purposes of assessing whether prosecutorial impropriety
deprived defendant of fair trial); State v. Coccomo, 302
Conn. 664, 721, 31 A.3d 1012 (2011) (Eveleigh, J., dissenting) (‘‘[C]onsciousness of guilt evidence is second
only to a confession in terms of probative value. . . .
Indeed, nothing but an hallucination or a most extraordinary mistake will otherwise explain why a person
would harbor a guilty conscience without actually being
guilty.’’ [Citation omitted; internal quotation marks
omitted.]); IA Wigmore on Evidence (Tillers Rev. 1983)
§ 173 (‘‘The inference from consciousness of guilt to
‘guilty’ is always available in evidence. It is a most
powerful one . . . .’’); 2 Wigmore on Evidence (Chadbourn Rev. 1979) § 273 (‘‘[n]o one doubts that the state
of mind that we call ‘guilty consciousness’ is perhaps

Page 230

CONNECTICUT LAW JOURNAL

190

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

the strongest evidence . . . that the person is indeed
the guilty doer . . . .’’ [Citation omitted.]).
Courts and commentators have identified a wide
range of conduct that may be inconsistent with a claim
of innocence and indicative of a guilty conscience. This
includes attempted flight, attempts to fabricate an alibi
or inculpate an innocent party, and any other statements made subsequent to a criminal act that tend to
identify the speaker as the perpetrator. See State v.
Reid, 193 Conn. 646, 656, 480 A.2d 463 (1984); State v.
Coccomo, supra, 302 Conn. 709 (Eveleigh, J., dissenting); 2 Wigmore on Evidence (Chadbourn Rev.
1979) §§ 273 and 276.
Furthermore, it does not follow from the fact that
the state’s case rested primarily on circumstantial evidence50 that it was not a strong one. State v. Smith, 156
Conn. 378, 382, 242 A.2d 763 (1968). ‘‘The law recognizes
no distinction between circumstantial evidence and
direct evidence so far as probative force is concerned.’’
(Internal quotation marks omitted.) Id.; see also Spearman v. Commissioner of Correction, supra, 164 Conn.
App. 545 (noting that circumstantial evidence can be
used to disprove alibi defense). Accordingly, the habeas
court went astray, as a matter of law, insofar as that
court concluded that the state’s case against the petitioner was weak simply because it rested primarily on
confessions, admissions, consciousness of guilt, and
other circumstantial evidence.
2
Importance of Objective Prejudice Analysis
Also of concern is the apparent willingness of both
the habeas court and the majority to substitute their
50
It bears noting, however, that the state’s case was not based entirely
on circumstantial and confession evidence. Most notably, it is undisputed
that the victim was killed with a golf club that had belonged to the petitioner’s
mother and that was typically stored in the petitioner’s home. Although the
use of the club as the murder weapon does not directly implicate the peti-
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own credibility determinations for those of the jury.51
When the state’s case is predicated primarily on witness
testimony, ‘‘[t]he guilty verdict necessarily establishes
that the jury found the [s]tate’s witnesses to be credible
and believed the [s]tate’s version of events.’’ Hope v.
Cartledge, 857 F.3d 518, 525 (4th Cir. 2017), cert. denied,
U.S.
, 138 S. Ct. 646, 199 L. Ed. 2d 530 (2018);
see also Michael T. v. Commissioner of Correction,
supra, 307 Conn. 102; Ayala v. Commissioner of Correction, 159 Conn. App. 608, 616–18, 123 A.3d 447, cert.
denied, 319 Conn. 933, 125 A.3d 207 (2015); Hunnicutt
v. State, Docket No. 05-00-01867-CR, 2001 WL 995972,
*6 (Tex. App. 2001); In re Towne, 195 Vt. 42, 52, 86 A.3d
429 (2013). The argument that the state’s case was weak
because the reviewing court believes that the state’s
witnesses lacked credibility is, therefore, generally
without merit because the jury necessarily resolved
those questions in favor of the state. See Hope v. Cartledge, supra, 525; see also Wyatt Energy, Inc. v. Motiva
Enterprises, LLC, 308 Conn. 719, 737, 66 A.3d 848 (2013)
(‘‘Credibility must be assessed . . . not by reading the
cold printed record, but by observing firsthand the witness’ conduct, demeanor and attitude. . . . [A
reviewing] court must defer to the trier of fact’s assessment of credibility because [i]t is the [fact finder who
has] an opportunity to observe the demeanor of the
witnesses and the parties; thus [the fact finder] is best
able to judge the credibility of the witnesses and to
draw necessary inferences therefrom.’’ [Internal quotation marks omitted.]); State v. Hart, 198 Conn. 424, 427,
tioner, he is one of only a few potential suspects in the crime who had
regular access to the weapon.
51
It was, of course, proper for the habeas court to assess the credibility
of Ossorio and other witnesses at the habeas trial. My concern here is that
the habeas court appears to have determined that the state’s trial witnesses
lacked credibility solely on the basis of its review of the cold trial record,
notwithstanding the fact that the jury, which had the opportunity to observe
the demeanor of those witnesses firsthand, clearly credited at least some
of their testimony.
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503 A.2d 588 (1986) (‘‘[t]he credibility of witnesses is
a matter to be resolved solely by the jury’’ [internal
quotation marks omitted]).
That is not to say that, in assessing Strickland prejudice, it is inappropriate for a reviewing court to draw
its own independent conclusions regarding the strength
of the state’s evidence with respect to the issues directly
impacted by the errors of counsel. That it may do so
is well established. As the United States Supreme Court
explained in Strickland, however, in assessing whether
counsel’s deficient performance prejudiced the petitioner, the reviewing court must take as given any findings unaffected by the error. Strickland v. Washington,
supra, 466 U.S. 696. For example, in Spearman v. Commissioner of Correction, supra, 164 Conn. App. 530,
the Appellate Court properly held that defense counsel’s
failure to call potentially credible and noncumulative
alibi witnesses was not prejudicial because, among
other things, (1) the credibility of the primary eyewitness to the petitioner’s culpability already had been
placed at issue before and assessed by the jury and (2)
the alibi testimony would not have directly contradicted
her testimony, much less other evidence of the petitioner’s consciousness of guilt that was ‘‘wholly unaffected
by the proposed alibi testimony.’’ Id., 571–73; see also
Cox v. Horn, 174 Fed. Appx. 84, 87 (3d Cir. 2006) (credibility of petitioner’s confession not affected by errors
of counsel); United States v. Andrews, 953 F.2d 1312,
1327 (11th Cir.) (no prejudice when partial alibi would
not directly have refuted testimony of defendant’s
involvement in crime), cert. denied, 505 U.S. 1210, 112
S. Ct. 3007, 120 L. Ed. 2d 882 (1992); In re Towne, supra,
195 Vt. 51–52 (circumstantial evidence not affected).
Although Spearman, like all cases, may be distinguished on its facts from the present case, that case
does stand for an important proposition. Namely, that,
in assessing Strickland prejudice, we must focus our
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analysis primarily on the impact to the state’s evidence
that would have been most directly undermined or contradicted had the omitted evidence been presented to
the jury. Contrary to the majority’s characterization of
my position, I recognize that Strickland permits a
reviewing court to consider the overall strength of the
state’s case when assessing prejudice and, therefore,
that there is a sense in which all of the state’s evidence is
subject to appellate scrutiny. Nevertheless, the primary
focus of the prejudice analysis must be on the most
directly affected evidence, rather than on a speculative
relitigation of every aspect of the trial. See Cox v. Horn,
supra, 174 Fed. Appx. 87; People v. Foster, 6 Cal. App.
4th 1, 12–13, 7 Cal. Rptr. 2d 748 (1992).
What this means is that, in most habeas cases in
which it is alleged or determined that defense counsel
failed to identify and present potentially credible alibi
witnesses, the focus of the prejudice analysis is on
whether the omitted alibi would have called into question other evidence that placed the petitioner at the
scene of the crime at the time that it was being committed. Because eyewitness testimony is perhaps the most
common means of establishing that presence, and
because other means, such as forensic evidence, is not
as readily refutable by alibi testimony, the focus of
analysis in such cases frequently is on a weighing of
the omitted alibi evidence relative to the strength of
eyewitness testimony. See, e.g., Griffin v. Warden, 970
F.2d 1355, 1359 (4th Cir. 1992) (‘‘[e]yewitness identification evidence . . . is precisely the sort of evidence that
an alibi defense refutes best’’); Spearman v. Commissioner of Correction, supra, 164 Conn. App. 545 (‘‘alibi
testimony is frequently the best way to counter eyewitness testimony of a defendant’s involvement in a
crime’’).
By contrast, in the present case, not only was the
petitioner not convicted on the basis of eyewitness evi-
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dence, but, as I shall explain more fully hereinafter,
none of the confession, consciousness of guilt, or other
inculpatory evidence offered by the state was linked
to any particular time of death or required that the
petitioner be present at the crime scene during the
purported alibi period. Accordingly, the relevance of
Ossorio’s testimony with respect to the prejudice prong
of Strickland is substantially less than is typically the
case with credible alibi evidence. In short, the jury could
well have convicted the petitioner without coming to
any particular conclusion about when the crime was
committed.
Of course, if a petitioner has been convicted on the
basis of types of evidence other than eyewitness testimony, then it is appropriate for the reviewing court to
consider, as a general matter, the overall strength of
that evidence. Still, I am not aware of any other case
in which a reviewing court has gone to such lengths to
criticize and deconstruct the state’s case. The majority
examines each of the state’s witnesses, explaining—
from a cold trial record—why it does not find their
testimony to be believable and, therefore, why a jury
also conceivably might not credit them. In so doing,
the majority cites evidence from outside of the trial
court record and relies on speculative arguments, which
the petitioner himself has never made, requiring credibility determinations best left to the trier of fact. Such
a review is, in my view, simply inappropriate in the
context of a Strickland analysis.
Several facets of the majority’s analysis are especially
troubling in this respect. First, the majority focuses
less on specific defects in the testimony of the state’s
witnesses and more on what it perceives to be the
hurdles that any witness for the state must overcome in
this unique, high profile case. Specifically, the majority
implies that the testimony by any witness that the petitioner had confessed to killing the victim would be
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highly suspect because (1) they might have been
exposed to Fuhrman’s book and other publicity regarding the crime, (2) their memory could have faded in
the intervening years, (3) they might have been motivated by rewards offered by the victim’s family, and
(4) the petitioner himself might have been tricked by
the staff of Elan into believing that he had committed
the crime.
Second, it is true that other courts have, in weighing
the strength of the state’s case, considered whether
the defendant successfully impeached the state’s key
witnesses at trial. It would not necessarily be inappropriate, for instance, for the majority to note in the present case that the testimony of Gregory Coleman; see
part III B 1 a of this dissenting opinion; was readily
impeached. Coleman admitted to being a career criminal who was on heroin at the time that he testified and
had altered his story in various respects. No reasonable
observer could dispute that his credibility was suspect.
The majority, however, then continues to find that the
credibility of Coleman’s former wife also was suspect,
simply on the basis of unfounded, speculative theories
that were never raised at trial, such as that she might
have lied to obtain a reward. In my view, such scrutiny
by a reviewing court is improper. If anything, where a
jury has convicted a defendant on the basis of witness
testimony, courts will presume the credibility of such
evidence. See, e.g., Bridges v. Thaler, 419 Fed. Appx.
511, 516 (5th Cir. 2011).
Third, the majority fails to take any account, in
assessing the evidence against the petitioner, as to how
directly that evidence would have been impacted by
Ossorio’s testimony. When courts have considered the
credibility of the state’s witnesses for purposes of a
Strickland prejudice analysis, it usually involves a situation where the improperly omitted evidence or testimony would have directly contradicted the state’s key
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witnesses. The cases on which the majority relies are
of that ilk. See, e.g., Kyles v. Whitley, 514 U.S. 419,
441–45, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995); Gaines
v. Commissioner of Correction, 306 Conn. 664, 690–92,
551 A.3d 948 (2012).52 By contrast, the more attenuated
the relationship between the omitted evidence and the
evidence of guilt, the less appropriate it is to relitigate
the case with respect to the latter. See, e.g., People v.
Foster, supra, 6 Cal. App. 4th 12 (‘‘If this case involved
a single, crucial credibility conflict we would be inclined
to find prejudice. . . . With each ever-more-complicated and farfetched episode appellant described . . .
the credibility significance of ‘who dropped the cocaine’
shrank.’’). In the present case, as I explain more fully
hereinafter, there is no direct relationship between the
evidence of the petitioner’s guilt—his various confessions, his consciousness of guilt, his motive and opportunity to commit the crime—and Ossorio’s testimony
that the petitioner was at the Terrien home at a particular time.
52

In Kyles, for example, the suppressed evidence directly undermined
eyewitness testimony that constituted the essence of the state’s case. Kyles
v. Whitley, supra, 514 U.S. 441. Similarly, in Gaines, we emphasized that
(1) the omitted alibi evidence would have called into question the most
essential elements of the state’s case, and (2) the habeas court was the sole
arbiter of witness credibility. Gaines v. Commissioner of Correction, supra,
306 Conn. 677, 690–92.
None of the other cases on which the majority relies authorizes the level
of independent scrutiny in which the majority engages here. For example,
in Lapointe v. Commissioner of Correction, supra, 316 Conn. 293, the majority took pains to explain that, ‘‘[n]eedless to say, it is not the role of this
court to make credibility determinations . . . .’’ Moreover, Chief Justice
Rogers, whose vote was necessary to the result, emphasized in her concurring opinion that ‘‘[t]he majority is not holding, and I would strongly reject
any suggestion, that this court may ever second-guess the factual findings
of the ultimate finder of fact . . . .’’ (Emphasis in original.) Id., 352. Whereas,
in that case, we simply considered how evidence the jury never had an
opportunity to hear might have been received by the fact finder, the majority
in the present case appears to relitigate portions of the underlying trial
a priori.

June 5, 2018

329 Conn. 1

CONNECTICUT LAW JOURNAL

JUNE, 2018

Page 237

197

Skakel v. Commissioner of Correction

Finally, in my view, the majority persistently overstates the likely effects of Ossorio’s testimony. In the
first paragraph of its prejudice analysis, for example,
the majority cites a case for the proposition that if
counsel had presented an additional, independent alibi
witness, then the jury might also have given greater
credence to those family alibi witnesses who did testify
at trial. Notably, the case on which the majority relies,
Montgomery v. Petersen, 846 F.2d 407, 415 (7th Cir.
1988), states this proposition in an appropriately measured way, positing that ‘‘the jury might well have
viewed the otherwise impeachable testimony of the
[family alibi] witnesses . . . in a different light . . . .’’
(Emphasis added.) The majority, by contrast, declares
that ‘‘Ossorio’s testimony . . . necessarily would have
bolstered the credibility of those family alibi witnesses
substantially . . . .’’ (Emphasis added.) A decision of
the United States Court of Appeals for the First Circuit,
Gonzalez-Soberal v. United States, 244 F.3d 273, 278
(1st Cir. 2001), offers an instructive contrast to the
approach followed by the majority. In that case, the
alleged deficient performance was counsel’s failure to
use two pieces of documentary evidence that would
have directly impeached the testimony of the state’s
two key witnesses. Id., 274. It was, therefore, necessary
for the court to consider the strength of their testimony
in assessing prejudice. Id. Notably, even then the First
Circuit concluded that the prejudice analysis was a
‘‘close call.’’ Id., 279. Rather than independently evaluate the credibility of the state’s trial witnesses on the
basis of a cold record, the court remanded the case to
the District Court that had presided over the habeas
trial to make the necessary credibility assessments firsthand. Id.
B
Analysis
Having set forth the governing legal principles, I next
consider whether there is a reasonable probability that,
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if the jury had heard Ossorio’s testimony, the result of
the petitioner’s trial would have been different. In this
part of the opinion, I summarize the state’s case against
the petitioner and the evidence of his guilt. That evidence consisted of: various confessions, admissions,
and other inculpatory statements; evidence that the
petitioner had both the motive and opportunity to commit the crime; and diverse consciousness of guilt evidence. Finally, and powerfully, the petitioner wove
together all of these threads in his incriminating statements to Hoffman, his would-be biographer. In light of
this compelling evidence of the petitioner’s guilt, none
of which identified the murder as having occurred at any
particular time, I conclude that there is no reasonable
probability that the jury, having heard Ossorio’s alibi
testimony covering the period from approximately 9:30
to 11 p.m., would have reached a different result.
1
Confessions & Admissions
As I have explained previously in this dissenting opinion, a defendant’s confession that he committed a crime
is, to the typical juror, among the most powerful and
compelling proofs of guilt. This is especially true when
the confession illuminates the defendant’s motives or
the means by which the criminal act was accomplished.
More than one dozen witnesses testified at the underlying trial regarding the petitioner’s numerous confessions, admissions, and other statements that tended to
implicate him in the victim’s murder. The petitioner
made these statements over the course of more than
two decades, in three different states, to family members, friends, acquaintances,53 employees of the Skakel
53

It adds to the probative value of these highly incriminating statements
that many were made by the petitioner, while he was visibly emotional, to
close friends and family members. See State v. Quail, 168 Conn. App. 743,
765, 148 A.3d 1092, cert. denied, 323 Conn. 938, 151 A.3d 385 (2016).
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family, and Elan classmates and staff. Some of the witnesses to these admissions revealed them to law
enforcement soon thereafter, others shared them with
family or friends long before the petitioner had become
a suspect in the case or a source of public interest. Still
others kept the information to themselves and testified
only reluctantly, after having been approached by law
enforcement or encouraged to testify by the victim’s
family. Individually, as is frequently the case in criminal
trials, certain of the state’s witnesses were subject to
reasonable impeachment.54 Others, however, were
beyond reproach. Taken together, these witnesses presented the jury with an overwhelming picture of the
petitioner’s guilt.
a
Confessions
The state presented six witnesses who testified that,
on three separate occasions, the petitioner directly confessed to having murdered the victim. Those confessions are noteworthy in that they not only explain the
petitioner’s motive for committing the murder—he had
unrequited romantic feelings for the victim, who
rebuffed his advances and chose instead to become
involved with his arch rival, his older brother Tommy—
but also relate specific details of the crime that are
largely consistent with the facts of the case.
The state’s most important confession witness was
Coleman. ‘‘Coleman, a resident at Elan from 1978 to
54

It often has been noted that the prosecution is not free to pick and
choose its witnesses and that, ultimately, it is the offender himself who
determines who will bear witness to his crimes. See State v. Fronning, 186
Neb. 463, 465, 183 N.W.2d 920 (1971); State v. Niblack, 74 Wn. 2d 200, 207,
443 P.2d 809 (1968). This maxim assumes particular significance in the
context of confession and admission evidence, as a wrongdoer may not
choose to place his confidence in ‘‘nuns, teachers [and] engineers . . . .’’
(Internal quotation marks omitted.) Virakitti v. Mills, United States District
Court, Docket No. CV-07-306-BR (AJB) (D. Or. February 4, 2010).
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1980, testified about an exchange that he had had with
the [petitioner] while Coleman stood ‘guard’ over [him]
following the [petitioner’s] failed escape attempt from
Elan. During this conversation, the [petitioner] confided
in Coleman about murdering a girl who had rejected
his advances. According to Coleman, the [petitioner]
had admitted killing the girl with a golf club in a wooded
area, that the force with which he had hit her had caused
the golf club to break in half, and that he had returned
to the body two days later and masturbated on it.’’ State
v. Skakel, supra, 276 Conn. 648.
It is true that Coleman was less than a model witness
for the state. Defense counsel was able to impeach his
credibility on several grounds, including his reputation
for truthfulness, his history of providing inconsistent
testimony, and his ongoing struggles with substance
abuse, which included having testified while under the
influence of controlled substances. Even if we were to
assume that the jury found Coleman’s personal credibility to be suspect, however, two independent witnesses
validated his account of events.
First, Coleman’s former wife testified at trial that
Coleman had related the petitioner’s confession to her
when they first met in 1986, more than one decade
before the petitioner became a suspect in the case. She
further testified regarding an incident that transpired in
the mid-1990s, when Coleman became visibly outraged
while watching a television show that suggested that
Tommy, rather than the petitioner, was the killer. At
that time, Coleman again referenced the petitioner’s
confession and indicated that he was going to call the
television network in an attempt to set the record
straight.
Coleman was deceased at the time of trial, and I
perceive nothing in the record that would have given
the jury cause to question the veracity of his former
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wife. Although she did not claim to have personally
witnessed the petitioner’s confession, her testimony
suggested that, at the very least, Coleman had sincerely
believed that the petitioner murdered the victim and
that Coleman had articulated the confession to her
years before he might have had anything to gain by
fabricating it. There was absolutely no evidence in the
record to support the majority’s baseless speculation
that Coleman’s former wife might have stood to gain
financially from the petitioner’s conviction, and the petitioner himself has never made such an argument.
A second corroborating witness, Jennifer Pease, also
verified that Coleman had recounted the petitioner’s
confession long before the petitioner became a suspect
in the victim’s murder. Pease, who was a housemate
of Coleman’s at Elan, testified that, in 1979, Coleman,
whom she trusted, told her that the petitioner had
admitted ‘‘that he had beat some girl’s head in and killed
her with a golf club.’’ Although the majority tries to
undermine Pease’s credibility by suggesting that she
decided to testify out of an ‘‘intense dislike of another
former Elan witness, [Alice] Dunn’’; footnote 27 of the
majority opinion; the majority fails to articulate any
reason why Pease’s dislike for Dunn would plausibly
have led her to fabricate a corroborating account of
Coleman’s testimony regarding the petitioner’s confession. Perhaps because Coleman’s testimony was corroborated by two independent witnesses, whose own
credibility was largely unassailed, the habeas court
itself ultimately characterized him as a ‘‘powerful witness’’ in support of the state’s case whose testimony
proved ‘‘particularly troublesome’’ for the defense.55
The state also presented the testimony of Higgins,
another former resident of Elan. Higgins ‘‘recounted
55
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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certain emotional admissions that the [petitioner] had
made to him while the two were on guard duty one
night on the porch of the men’s dormitory at Elan. In
particular, Higgins testified that the [petitioner] had told
him that, on the night of the murder, there was a ‘party
of some kind or another’ at the defendant’s home. The
defendant also told Higgins that he remembered rummaging through his garage looking for a golf club, running through the woods with the club and seeing pine
trees. Higgins further stated that, as the conversation
continued, the [petitioner’s] acknowledgment of his culpability in the victim’s murder progressed from ‘he
didn’t know whether he did it’ to ‘he may have done it’
to ‘he must have done it,’ and finally to ‘I did it.’ ’’ State
v. Skakel, supra, 276 Conn. 648. Higgins testified that
he disclosed this confession to another Elan resident
the following day, to former Elan resident Charles Seigan sometime in the late 1980s or early 1990s, and,
reluctantly, to law enforcement prior to the trial after
having been persuaded to testify by the victim’s mother.
In his own testimony, Seigan verified that, in 1996,
Higgins confided in him that the petitioner was involved
in a Connecticut murder. Seigan subsequently shared
that information with law enforcement. As with Coleman, then, independent testimony corroborated that
Higgins had related the petitioner’s confession to other
individuals prior to 1998, when the publication of Fuhrman’s book led the state to begin focusing on the petitioner as a possible suspect.56 See Skakel v. Commissioner of Correction, supra, 325 Conn. 571 (Palmer,
J., dissenting).
Evidence of a third confession was introduced
through the testimony of Geranne Ridge. Ridge testified
that, during a party at her Boston apartment in 1997,
56
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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she overheard the petitioner say, seemingly in jest, ‘‘ask
me why I killed my neighbor.’’57 Pursuant to State v.
Whelan, 200 Conn. 743, 513 A.2d 86, cert. denied, 479
U.S. 994, 107 S. Ct. 597, 93 L. Ed. 2d 598 (1986), the
jury also heard a conversation that was taped in 2002
in which Ridge revealed to her friend, Matt Attanian,
that the petitioner, while attending a party at her apartment, had confessed that, on the night of her death, he
had watched the victim changing in her bathroom while
he masturbated in a tree. He further confessed that he
had killed her with a golf club, while high on mindaltering drugs, upon learning that she had had sex with
his brother Tommy.
At trial, Ridge repudiated her taped statements, testifying that she was not personally acquainted with the
petitioner and that she had invented the confession
story in order to impress Attanian and put an end to
his persistent inquiries about her knowledge of the case.
Ridge’s attempts to repudiate her taped statements
were undermined, however, by the following facts: (1)
it was Ridge who had initiated and perpetuated the
conversations with Attanian in which she described the
petitioner’s confessions; (2) it was implausible to think
that inventing a salacious confession story would do
more to ‘‘get [Attanian] off [her] back’’ and terminate
his interest than would a simple statement that she had
only met the petitioner briefly at a party and that she
had no knowledge of the murder; (3) Ridge appeared
to be unreasonably agitated for someone who claimed
to have no useful information about the case; and (4)
certain tabloid newspapers from which Ridge claimed
to have gleaned the details about the murder that she
had attributed to the petitioner’s confession did not, in
fact, contain all of those details. In light of these various
57
At trial, several witnesses testified that, while at Elan, the petitioner
had been required to wear a large sign inviting other residents to confront
him about the murder of the victim.
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deficiencies in her trial testimony, the jury certainly
was within its province to determine that her original,
taped statement was more credible.58 See Sanchez v.
Commissioner of Correction, 314 Conn. 585, 608 n.15,
103 A.3d 954 (2014) (declining to disregard Whelan testimony that witnesses recanted at trial when assessing
strength of state’s case because ‘‘we allow the fact
finder to determine whether the [Whelan] statement is
credible upon consideration of all the relevant circumstances’’ [internal quotation marks omitted]).
b
Other Admissions
In addition to the three witnesses who testified that
the petitioner directly confessed to the victim’s murder
and the three additional witnesses who corroborated
their testimony, the state proffered additional testimony
indicating that, on numerous occasions, the petitioner
made various statements that were consistent with his
having committed the crime. Specifically, witnesses testified that the petitioner acknowledged that, on the
night of the murder, he had been high on illicit drugs
as well as ‘‘blackout,’’ ‘‘blind,’’ ‘‘stumbling’’ drunk and,
therefore, that he was unable to rule out the possibility
that he was the killer. Witnesses who testified to admissions of this sort included Seigan; Dorothy Rogers, a
childhood acquaintance of the petitioner and also a
former Elan resident;59 Elizabeth Arnold, another for58

It is not clear to me why, when a witness such as Ridge has changed
their account of events over time in a manner that favors the petitioner,
the majority concludes that the latter statements reflect the truth, but that
when other witnesses whose testimony evolved in a manner that inculpates
the petitioner—such as Shakespeare and the victim’s mother—the majority
credits, and thereby concludes that the jury must have credited, the witness’
original statements.
59
Rogers indicated that she reported the petitioner’s admissions to law
enforcement soon after she left Elan in 1980, almost two decades before
the publication of Fuhrman’s book. Richard Haug, a police detective
employed by the town of Greenwich, confirmed that he and Rogers discussed
the matter while she was under arrest for arson in 1980.
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mer Elan resident; and Alice Dunn, a former Elan resident who, like the petitioner, returned to Elan as a staff
member after having graduated from the program.
In addition to testifying that the petitioner conceded
that he could have committed the crime, several of these
witnesses also stated that the petitioner had revealed
additional incriminating information. Rogers, for example, testified that the petitioner had admitted to her that
his family placed him at Elan because they were scared
that he might have committed the murder and they
wanted to hide him from law enforcement.60 For her
part, Arnold told the jury that the petitioner recalled
running around outside on the night of the murder and
that ‘‘he didn’t know if he had done it or his brother
had done it.’’ She also testified as to the petitioner’s
motive for the crime, relating that ‘‘[h]e said that his
brother [had sex with] his girlfriend. . . . [H]e elaborated and said well, they didn’t really have sex but
they were fooling around. And [his brother had] stole
his girlfriend.’’61
It is true that many of these admissions were made
when the petitioner was a resident at Elan, and the jury
heard extensive testimony that the therapeutic techniques employed by that school were so draconian that
a captive resident might have acknowledged the possibility that he had committed a crime simply to spare
himself from unending verbal and physical abuse. The
jury also heard testimony, however, that the petitioner
continued to make such admissions to trusted friends
and relatives even after he had left Elan and was no
60

See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
61
Because Arnold’s testimony does not go to the alibi issue, the time of
death, or the petitioner’s presence at the crime scene, the majority’s efforts
to undermine her credibility on the basis of its own reading of the cold
trial record are both improper and largely irrelevant to the legal question
presently before this court.
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longer subject to its harsh discipline and unique behavior modification techniques. Dunn, for example, testified about a subsequent dinner date that she had with
the petitioner at a restaurant fifteen miles away from
Elan, at a time when both of them were employed as
staff members at the school and the petitioner was
living off-campus in Auburn, Maine. She related that
the petitioner continued to indicate that he could not
recall the evening in question other than that he had
not been in his normal state and that either he or his
brother could have killed the victim.62
Perhaps most damning was the grand jury testimony
of a family friend that the petitioner had confided to
his own father that he believed that he could have
murdered the victim. Mildred Ix (Mildred), a longtime
neighbor and confidant of the petitioner’s parents, testified before the grand jury in this case that, during a
conversation on some undisclosed date, the petitioner’s
father told her that the petitioner ‘‘had come up to him
and . . . said, you know, I had a lot . . . to drink that
night and I would like to see . . . if I could have had
so much to drink that I would have forgotten something
and I could have murdered [the victim] . . . . So he
asked to go under sodium pentothal or whatever it
was.’’ At trial, Mildred claimed to have misremembered
this conversation when testifying before the grand jury,
and her grand jury testimony was admitted into evidence pursuant to State v. Whelan, supra, 200 Conn. 743.
Notably, at trial, Mildred only repudiated that portion
of her grand jury testimony relating to the petitioner’s
alleged admission that he could have killed the victim.
She remained firm in the belief that the petitioner had
indicated to his father that he desired to take a sodium
pentothal test. The only reasonable conclusion that the
jury could have drawn from that testimony is that, at
62
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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the very least, the petitioner was troubled by his lack
of recall of the night in question and believed that he
could have either murdered or witnessed the murder
of the victim. Of course, that would not have been the
case if the petitioner had been miles away, at the Terrien
home, at the time the crime was being committed.
The majority dismisses, out of hand, not only the
petitioner’s Elan confessions, but also all of his subsequent confessions and admissions, which he made
while no longer under the control or influence of the
Elan staff. The majority’s rationale bears close scrutiny:
‘‘The fact that all of those statements were . . . made
. . . in the aftermath of his experience [at Elan] places
them in a light that a jury would be far less likely to
disregard in the face of a credible alibi. More specifically, the treatment that the petitioner received at Elan
as an adolescent was so brutal and coercive, and so
directly related to his alleged involvement in the victim’s
murder, that the jury reasonably would question how
that treatment affected the way the petitioner thought
about the murder and how he responded to questions
about it.’’ The majority continues this remarkable analysis in a footnote: ‘‘We note in this regard that [defense
counsel] never sought to explain to the jury that an
innocent person—particularly an emotionally troubled
adolescent who had been subjected to appalling physical and psychological coercion—could convince himself that he may have killed someone in a drunken
stupor but have no recollection of doing so.’’63 Footnote
25 of the majority opinion.
The majority has concluded that the state’s case was
weak, and that the petitioner was, thus, prejudiced by
63
In the majority’s discussion of the petitioner’s experience at Elan, the
majority repeatedly implies that the petitioner was beaten and tortured
many times over the course of his stay at the school. In fact, however, there
was testimony at trial that he received such treatment only on a single
occasion, after he had broken a cardinal rule of the school and attempted
to escape.
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defense counsel’s alleged errors, because none of his
confessions or admissions actually count. They don’t
count because the majority believes that, after leaving
Elan, the petitioner could have persuaded himself that
he murdered the victim. They don’t count even though
the petitioner already was an adult when the relevant
events at Elan transpired, and even though his confession to Coleman was made before he had been made
the subject of any of the psychologically abusive general
meetings. They don’t count because, although no expert
psychological testimony was presented at trial, the
majority’s own analysis persuades it that Elan could
have tricked the petitioner into spending the rest of his
life admitting—and even thinking—that he might be the
killer. They don’t count even though, as the majority
itself readily concedes, the jury itself never was presented with the majority’s own theories about the defendant’s warped subconscious mind. Yet still, the majority
asks us to conclude that the petitioner suffered prejudice because, having weighed Ossorio’s testimony in
light of the state’s case, the jury probably would not
have convicted the petitioner. In my view, this is unpersuasive absent any expert testimony in the record.
c
Other Inculpatory Statements
In addition to these various confessions and admissions regarding the petitioner’s involvement in the victim’s death, the jury heard testimony that the petitioner
on several occasions made statements that, although
not expressly related to the victim’s murder, strongly
suggested that he had committed a serious crime. This
included the testimony of Zicarelli, a Skakel family
employee, and Matthew Tucharoni, a local Greenwich barber.
Zicarelli began working for the petitioner’s family as
a driver, handyman, and gardener in 1976, the year
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following the victim’s murder. Part of his job was to
chauffeur the Skakel children, and he testified that the
petitioner trusted and confided in him. Zicarelli further
testified that, on one occasion in the spring of 1977,
while driving the petitioner to a doctor’s appointment
in New York City, ‘‘[the petitioner] said to me that he
was very sorry, that he had a lot of respect for me and
[that] I was the only person that he could talk to but
he had done something very bad and he either had to
kill himself or get out of the country.’’ On the return
trip, while they were stopped in traffic on the Triboro
bridge, the petitioner exited the vehicle and twice ran
toward the side of the bridge as if to jump. After Zicarelli
forcibly returned him to the car, the petitioner lamented
that ‘‘if [Zicarelli] knew what he had done, [Zicarelli]
would never talk to him again.’’ Immediately following
this incident, Zicarelli terminated his employment with
the Skakel family.
In his closing argument, defense counsel attempted
to persuade the jury that the petitioner’s admissions to
Zicarelli related not to the victim’s murder but, rather,
to the fact that the petitioner had been experiencing
feelings of embarrassment over having taken his
deceased mother’s dress to bed with him. As I have
discussed with respect to Meredith’s testimony, the jury
heard testimony that the petitioner admitted even to
casual acquaintances that he had snuck into neighboring women’s yards, climbed into nearby trees to
peep at them, and masturbated. Apparently the petitioner, who revealed this conduct to Hoffman, was perfectly comfortable including it in his memoirs.
The notion that a man who so shamelessly admits
to, and even publicizes, such behavior would at the
same time feel so ashamed of having slept with his
deceased mother’s dress that he would feel compelled
to go to such extreme measures as to flee the country
or commit suicide defies all logic. Even assuming—and
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it is an enormous assumption—that the petitioner truly
felt that he could no longer show his face in Greenwich
after having slept with a dress, why leave the country
rather than moving to, say, Oklahoma or Alaska? Leaving the country is something one does to escape the
jurisdiction of the criminal justice system. The chance
that the jury was persuaded by defense counsel’s explanation is, therefore, extraordinarily slim.
The state also introduced testimony from Tucharoni,
who recounted an occasion in the spring of 1976 when
the petitioner, Rushton, and Julie had come into his
barbershop. He testified that, as he was preparing to
cut the petitioner’s hair, the petitioner declared, ‘‘I am
going to get a gun and I am going to kill him.’’ When Julie
responded, ‘‘you can’t do that,’’ the petitioner replied,
‘‘[w]hy not? I did it before, I killed before.’’
2
Motive & Opportunity
The state also introduced testimony from several witnesses indicating that the petitioner had both the motive
and the opportunity to kill the victim. With respect
to motive, as discussed previously in this dissenting
opinion, Pugh, the petitioner’s childhood best friend,
testified that, in 1975, the petitioner had ‘‘liked [the
victim] quite a bit and had a crush on her,’’ but that
the victim ‘‘didn’t seem as interested . . . .’’ Pugh also
characterized the petitioner’s brother Tommy as his
rival and adversary. Arnold testified that the petitioner
had variously complained that his brother had ‘‘fool[ed]
around’’ with and ‘‘stole,’’ his girlfriend. Ridge connected the dots, relating how the petitioner admitted
to having killed the victim upon learning that she had
sex with Tommy. Hoffman corroborated these
accounts. He testified that, on the basis of his conversations with the petitioner, he formed the impression that,
as of October, 1975, the petitioner had a crush on the
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victim and wanted her to be his girlfriend. Hoffman
also came to believe that Tommy had been the petitioner’s ‘‘nemesis.’’
The majority contends that the only two witnesses
who support the state’s theory that the petitioner killed
the victim in a jealous rage or because she spurned
his advances were Ridge and Arnold, and that both
witnesses were, in the eyes of the majority, tainted by
having Fuhrman’s book. See footnote 22 of the majority
opinion. The majority appears to have overlooked both
Pugh and Hoffman. See footnote 8 of this dissenting
opinion (noting majority’s consistent failure to
acknowledge facts undermining its theory of the
murder).
Turning to opportunity, it was undisputed that the
petitioner had ready access to the murder weapon, a
Tony Penna golf club, that had belonged to the petitioner’s deceased mother and ordinarily was kept at the
Skakel residence. As I have discussed previously; see
part II B 3 of this dissenting opinion; the jury also heard
the testimony of Meredith that the petitioner admitted
both to having peeped at the victim, through her bedroom window, on the night of the murder and to having
seen Tommy approaching her house. Meredith’s testimony, thus, placed the petitioner at the scene of the
crime while also bolstering the state’s theory of motive.
3
Consciousness of Guilt
As I have discussed previously in this dissenting opinion, consciousness of guilt evidence, if credited by the
jury, tends to be highly persuasive. See, e.g., State v.
Quail, 168 Conn. App. 743, 765–66, 148 A.3d 1092, cert.
denied, 323 Conn. 938, 151 A.3d 385 (2016). A wide
range of conduct and statements can provide evidence
of a defendant’s consciousness of guilt. These include
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the following: (1) fleeing from law enforcement or
attempting suicide, (2) acting unnaturally or demonstrating agitation soon after the discovery of a crime, (3)
making false statements or giving inconsistent accounts
of one’s whereabouts and activities, and (4) attempting
to concoct an alibi, pin blame for the crime on other
individuals, or intimidate witnesses. See 2 Wigmore on
Evidence (Chadbourn Rev. 1979) §§ 273 through 276.
The present case may be unprecedented in the scope
and range of evidence that was proffered by the state
to suggest that the petitioner had a guilty conscience.
First, the petitioner repeatedly and substantially
changed his accounts of both his activities and his
whereabouts on the night of the murder.64 Soon after
the murder, the petitioner told the police that he had
returned from the Terrien home between 10:30 and 11
p.m. and gone to sleep for the night shortly thereafter.
He specifically denied having left the house again after
returning home. For years after that, his story, both at
Elan and to his father, was that he had been so drunk
and high that he was unable to recall any of the evening’s
events. Subsequently, however, the petitioner somehow
regained the ability to recall in elaborate detail his activities and conversations on the night in question. Hoffman’s records of his conversations with the petitioner,
for instance, contain many pages of notes detailing the
petitioner’s specific recollections about that evening.
But these accounts differed dramatically from, and
were far less innocuous than, his initial statements to
the police. Most notably, he admitted to having gone
back out and masturbated while attempting to spy on
the victim and another female neighbor. On the basis
of the petitioner’s ever changing—and increasingly
inculpatory—stories, the jury reasonably could have
concluded not only that all of his accounts and denials
64
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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lacked credibility but also that he had reason to mislead
the police as to his true whereabouts and activities on
the night the victim was killed.
Second, there was evidence that the petitioner not
only attempted suicide but also considered fleeing the
United States in the years following the murder. In a
classic demonstration of a guilty conscience, the petitioner, having twice attempted to jump off the Triboro
Bridge, confided to Zicarelli that he saw no choice but
to kill himself or get out of the country. As I have
explained previously in this dissenting opinion, the
most reasonable interpretation of that statement is that
the petitioner felt the need to escape the jurisdiction
of the criminal justice system. That would be consistent
with his confession to Rogers that the petitioner’s family
sent him to Elan ‘‘to hide him from the police so the
police couldn’t put him in jail.’’
Third, there was evidence that the petitioner tried to
fabricate an innocuous account of his activities on the
night of the murder, an account that would explain the
presence of his DNA should it later be identified on
the victim or the murder weapon. Pugh, for example,
testified that, when he and the petitioner became reacquainted in 1991, the petitioner, having had no contact
with Pugh for fourteen years, volunteered that, on the
night of the murder, he had been masturbating in the
tree where the victim’s body was found. Soon thereafter, Pugh began receiving calls from an investigative
agency, which had been hired to clear the petitioner of
the crime. Ultimately, the petitioner himself called to
urge Pugh to meet with that agency.65
Fourth, as I have discussed previously in this dissenting opinion, soon after the victim’s body was discovered, the petitioner made the highly incriminating
65
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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statement that he, along with Tommy, had been the last
person to see the victim alive. If he had gone to the
Terrien home while the victim remained at the Skakel
residence with one-half dozen other neighborhood children, and not seen her again that night, then he would
have known that he was not among the last two people
to see her. He also could not possibly have known with
whom, if anyone, the victim might have spent time later
that evening, as many neighborhood children were still
in school at the time that statement was made. See
footnote 33 of this dissenting opinion. This statement
to Shakespeare and Julie was completely consistent,
however, with Meredith’s testimony that the petitioner
had spied on Tommy and the victim from a tree later
that evening.
It also bears noting in this regard that (1) the petitioner decided to cut school the day the victim’s body
was discovered, (2) he was especially agitated after the
murder, and (3) the record indicates that he may have
attempted to intimidate the state’s witnesses during the
trial, which conduct the jury may well have witnessed.66
All of this consciousness of guilt evidence, taken
together, would have strongly suggested to the jury that
the petitioner was involved in the murder.
4
Hoffman Tapes
Finally, I come to the Hoffman tapes, perhaps the
single most important piece of evidence in the state’s
case against the petitioner. Although the petitioner
exercised his right not to testify at trial, the jury was
nevertheless able to hear the petitioner, in his own
voice, providing his account of the evening’s events.
66
See footnote 8 of this dissenting opinion (noting majority’s consistent
failure to acknowledge facts undermining its theory of the murder).
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This gave the jury a unique opportunity to assess his
truthfulness and the credibility of his story.
As I have explained, the statements that the petitioner
made to Hoffman inculpated him in various ways. He
laid out a motive for the crime: he was attracted to the
victim, and even went to ‘‘get a kiss’’ from her when
he was feeling ‘‘horny’’ on the night of the murder, but
she had rebuffed his advances and declined to go to
the Terrien home with him, stating that she had to
comply with an early curfew. He confessed to having
engaged in criminal misconduct on mischief night:
shooting apples out of homemade ‘‘funnelators’’ at other
children and moving vehicles and then running away;
and peeping in a neighbor’s window ‘‘hoping to see her
naked.’’ He admitted to having consumed numerous
alcoholic drinks and smoked marijuana throughout that
evening, at the age of fifteen. He expressed a ready
willingness to deceive adults, explaining that he had
planned to cut school the next day and lie about his
whereabouts. He undercut his own alibi, stating that,
upon returning from the Terrien home, ‘‘he remember[ed] that [Shakespeare] had gone home . . . .’’67
Perhaps most importantly, however, the Hoffman
tapes are simply replete with evidence of the petitioner’s guilty conscience. First, he tried to cast suspicion
on various Skakel employees. He insinuated that Franz
Wittine, the Skakel’s handyman, had mysteriously disappeared and suggested that Littleton was possessed
of a weird quietness and ‘‘wouldn’t hesitate to pummel
you.’’ In a revelation worthy of Sigmund Freud, the
petitioner went so far as to suggest that he had tried
to get Littleton romantically interested in the fifteen
year old victim, claiming to have told Littleton the following: ‘‘ ‘Oh, you should meet Martha, Martha’s hot,
67
Because Shakespeare went home after the petitioner had allegedly left
for the Terrien home, he should not have had any memory of her leaving.
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she’s a ‘‘shmoke,’’ . . . . ‘‘Yeah, she’s really cute.’’ ’ ’’
He also conveniently mentioned that he had planned
to tell Pugh that he had seen someone lurking near the
victim’s house that night.
Second, contrary to previous statements indicating
that he had gone straight to bed upon returning from
the Terrien home or could not recall the night’s events,
the Hoffman tapes demonstrate that the petitioner was
able to recount his activities, thoughts, and conversations in great detail. He remembered the various types
of cocktails that he had been drinking that night. He
recalled the victim’s exact words when she rejected his
invitation to join him at the Terrien home. He knew
who was sitting in which seat of the Lincoln, and where
the car pulled over to change drivers. He was able to
retrace his path through his house, up Walsh Lane, to
the window of a neighboring ‘‘lady’s house,’’ and, finally,
to the victim’s house and through the murder scene.
Third, the petitioner admitted to feelings of guilt,
shame, and panic regarding the evening’s events. He
recalled that he had gone to sleep hoping that no one
had seen his behavior at the victim’s house and woken
up feeling the same way. He spoke of waking with a
feeling of panic, and alluded to his ‘‘worry of what I
went to bed with . . . .’’68 He specifically expressed
the fear that people would think that he had committed
the crime.
Fourth, upon waking the next morning and being
confronted by the victim’s mother, the petitioner immediately left Belle Haven on his bicycle. His statement
to Hoffman was to the effect that he headed ‘‘uptown’’
to see if he could locate the victim, but concluded that
‘‘ ‘[t]his is crazy’ ’’ and ‘‘turned around and came back.’’
The clear implication is that he was gone only briefly
68
The state argued at trial that this was a reference to the missing shaft
of the golf club that had been used to kill the victim.
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from his house and never actually conducted a search
for the victim. The problem, however, is that the petitioner also told Hoffman that, upon his return, police
cars were ‘‘everywhere’’ at the scene and the victim
had been found dead. This means that the petitioner,
who left Belle Haven at approximately 8:30 a.m., did
not return until at least 12:30 p.m. The jury may well
have determined that the petitioner’s unexplained fourhour disappearance from the neighborhood after having
been confronted by the victim’s mother represented an
initial attempt at flight.
Finally, and most significantly, the Hoffman tapes
revealed the petitioner’s bizarre account of his conduct
at the Moxley house after returning from the Terrien
home, an account that seems precisely calculated to
fabricate a legitimate explanation in the event that anyone saw him assault the victim or his DNA was later
tied to the murder. He narrated how he went to the
Moxley property that night to get a kiss from the victim,
how he climbed a tree to spy on her, how he threw
rocks and sticks at the window to get her attention,
how he pulled his pants down and masturbated for
thirty seconds in the tree, how he started to walk
through the oval where the victim had been killed until
‘‘something in [him] said, ‘[d]on’t go in the dark over
there,’ ’’ and how he ran home while picking up sticks,
throwing rocks, and yelling obscenities.
In perhaps the most extraordinary portion of its opinion, the majority turns a blind eye to almost all of the
petitioner’s statements in the Hoffman tapes, summarizing and dismissing them in a single sentence. This was
some of the most compelling evidence of the petitioner’s guilty conscience. The state considered these
recorded statements to be such powerful evidence of
the petitioner’s guilt that the prosecutor made them the
centerpiece of his summation. The habeas court itself
recognized that the tapes were ‘‘an emotionally power-
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ful tool . . . .’’ Most importantly, in his brief to this
court, the petitioner characterizes his own taped statements as ‘‘creepy’’ and ‘‘highly prejudicial,’’ and admits
that the state’s use of those statements in its summation
was ‘‘extremely damning . . . .’’ (Emphasis added.)
The petitioner concedes that these statements not only
corroborated the testimony of the state’s witnesses and
documented his feelings of guilt and panic surrounding
the night of the murder, but also unequivocally placed
him at the scene of the crime, drunk and high, masturbating and wanting a ‘‘kiss’’ from the victim, right
around the time that she was killed. Yet still, the majority, while purporting to conduct an objective assessment of the state’s evidence, dismisses the petitioner’s
own statements out of hand, writing them off as merely
‘‘odd’’ or ‘‘suspicious . . . .’’ Footnote 24 of the majority opinion.
Rather than directly address these statements, the
majority simply argues that, in any event, the state’s
case must have been weak because the murder
remained unsolved for more than two decades and the
police initially pursued various other suspects before
finally turning to the petitioner. What the majority fails
to acknowledge was that this was not some game of
musical chairs in which law enforcement’s attention
happened to turn to the petitioner only after other, more
likely suspects had been cleared. Rather, it was the
petitioner’s own statements admitting that, while sexually aroused, he had sought out the victim for a kiss,
attempted to spy on her, and then ran away from her
house while holding ‘‘sticks’’ and yelling obscenities,
that he drew the spotlight of suspicion onto himself.
5
Family Conspiracy Theory
Perhaps more remarkably, although the evidence that
I have outlined—hundreds of exhibits and many days
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of trial testimony from dozens of state’s witnesses—
clearly was sufficient to convince the jury of the petitioner’s guilt beyond a reasonable doubt, the majority,
having brushed much of it away as merely ‘‘odd’’; footnote 24 of the majority opinion; instead posits that the
jury must have rendered its verdict on the basis of a
theory that had virtually no evidentiary support. Specifically, the majority posits that the jury was persuaded
by the prosecutor’s suggestion during closing argument
that the Skakel family could have engaged in a decades
long conspiracy to cover up the petitioner’s crime, a
conspiracy that purportedly included the fabrication of
the Terrien alibi, and that the family would not have
engaged in such a conspiracy unless the petitioner was
guilty. Having set up this straw man, the majority asserts
that a stronger alibi defense not only would have made
it impossible for the petitioner to have committed the
murder around 10 p.m. but also would have refuted
the conspiracy theory on which the conviction was
purportedly based. In fact, the only evidence that supported this ‘‘conspiracy’’ theory consisted of the petitioner’s own admissions that his family had sent him
to Elan because they were afraid that he was a killer.
That is evidence of the petitioner’s consciousness of
guilt, and the jury properly could have taken it into
account as such. But that has nothing to do with a
fabricated alibi defense, and Ossorio’s testimony would
have done nothing to neutralize it.
The other evidence that allegedly supported the family conspiracy theory, such as the fact that the petitioner’s father drove his minor children to the police station
to give statements about their whereabouts on the night
of the crime, was so innocuous that no reasonable jury
could have found it to be incriminating. See Skakel v.
State, supra, 295 Conn. 687–95 (Palmer, J., dissenting).
There certainly is nothing unusual about a father driving
his teenaged children to the police station if their state-
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ments have been requested. Moreover, the family conspiracy theory failed, transparently, on its own terms.
Soon after the murder, for example, Julie told the police
that she thought that she had seen the petitioner running
in the bushes outside the Skakel residence after the
Lincoln had departed. It defies logic to think that the
family would have fabricated a grand conspiracy theory
but forgotten to include Julie in the plan, or that it would
have proceeded with the conspiracy if Julie refused to
go along with it.
In light of the almost complete lack of evidence in
support of the family conspiracy theory, the insistence
by the majority that that theory—rather than the abundant, actual evidence of the petitioner’s guilt—was the
basis for his conviction, offends several well established
legal rules. First, as I already have noted, the trial court
properly instructed the jury that the arguments and
statements of counsel ‘‘are not evidence and you may
not consider them in deciding what the facts are.’’
(Emphasis added.) We are required to assume that the
jury complied with that instruction and convicted the
petitioner on the basis of evidence, not argument.69 PSE
Consulting, Inc. v. Frank Mercede & Sons, Inc., 267
Conn. 279, 335, 838 A.2d 135 (2004).
Second, to assume that the jury convicted the petitioner on the basis of the prosecutor’s groundless references to a family conspiracy, rather than on the basis
of the abundant confession and consciousness of guilt
evidence that the state had presented at trial, would
run afoul of Strickland’s admonition that ‘‘[i]n making
the determination whether the specified errors [of counsel] resulted in the required prejudice, a court should
presume . . . that the . . . jury acted according to
69
It is notable in this respect that the trial court, in its lengthy instructions
to the jury and recitation of the potentially relevant facts, never so much
as mentioned the state’s family conspiracy theory.
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law. An assessment of the likelihood of a result more
favorable to the defendant must exclude the possibility
of arbitrariness, whimsy, caprice . . . and the like.
. . . The assessment of prejudice should proceed on
the assumption that the [decision maker] is reasonably,
conscientiously, and impartially applying the standards
that govern the decision.’’ Strickland v. Washington,
supra, 466 U.S. 694–95; see also Gaines v. Commissioner of Correction, supra, 306 Conn. 690 (we must
assume that trier of fact acted properly and considered
all relevant evidence at trial); State v. Osman, 218 Conn.
432, 437, 589 A.2d 1227 (1991) (noting, with respect to
conspiracy charge, that jury may not ‘‘resort to speculation and conjecture [or draw] unwarranted inferences
from the facts presented’’).
6
Conclusion
The truth is that the petitioner’s guilt was for the jury
to decide. Having heard the petitioner’s own words on
the Hoffman tapes, the jury had to conclude either (1)
that he had the bizarre misfortune of walking right
through the crime scene, just after the murder, without
noticing the body, murder weapons, or fresh blood, and
while acting extremely oddly, sexually, and aggressively, or (2) that he committed the crime in a manner
more or less consistent with the evidence presented by
the state and later attempted to fabricate an explanation, through Hoffman, to hedge against the discovery of
inculpatory DNA evidence or the possibility that anyone
had witnessed him committing the crime. Nothing that
Ossorio would have said at trial possibly could have
transformed the former conclusion into a rational one.
For all of these reasons, I respectfully dissent.
ESPINOSA, J., dissenting. The majority concludes
that the habeas court properly granted the petition for
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a writ of habeas corpus filed by the petitioner, Michael
Skakel, because his attorney at his criminal trial,
Michael Sherman, provided ineffective assistance of
counsel when he failed to follow up on a passing reference to a possible alibi witness by another witness,
Georgeann Dowdle, during her grand jury testimony.
The majority further concludes that there is a reasonable probability that, if not for this supposed deficient
performance, the petitioner would have been acquitted.
I agree with and join Justice Eveleigh’s dissenting opinion, in which he thoroughly and persuasively explains
why this conclusion is simply untenable. I write separately in order to highlight the continued and disturbing
practice, as I discussed in my dissenting opinions in
State v. Santiago, 318 Conn. 1, 388, 122 A.3d 1 (2015)
(Santiago II), and Lapointe v. Commissioner of Correction, 316 Conn. 225, 439, 112 A.3d 1 (2015), of certain
justices of this court ignoring the law and fabricating
facts in order to reach their desired result. On this
occasion, the majority goes even further and ignores
and distorts the policies and rules governing motions
for reconsideration that have previously guided this
court. Specifically, the majority has allowed the petitioner to use a motion for reconsideration to judge
shop and to obtain an unprecedented second bite at
the apple. Finally, I write to emphasize that the petitioner has received more than due process, and, at the
very least, the effective assistance of counsel to which
he is constitutionally entitled.
I first address the majority’s role as an enabler of the
petitioner’s attempt to judge shop, which requires a
review of the circumstances surrounding the petitioner’s motion for reconsideration. This court’s decision
in Skakel v. Commissioner of Correction, 325 Conn.
426, 159 A.3d 109 (2016), was released on December
30, 2016. The court was divided, with four justices concluding that the judgment of the habeas court granting
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the petition for a writ of habeas corpus should be
reversed, and three justices contending that the judgment of the habeas court should be affirmed. Justice
Zarella authored the majority opinion, in which Justice
Eveleigh, Justice Vertefeuille and I joined. Justice
Palmer wrote a dissenting opinion, in which Justice
McDonald joined, contending, among other things, that
Sherman had provided ineffective assistance of counsel
when he disregarded and failed to follow up on Dowdle’s grand jury testimony that she and her ‘‘beau’’ were
together at her parents’ home on the night that Martha
Moxley (Martha) was murdered, when she heard the
voices of her brother, James Terrien, and her cousins,
several of the Skakel brothers. See id., 542, 587–88
(Palmer, J., dissenting). Justice Palmer also concluded
that the petitioner was prejudiced by Sherman’s deficient performance. Id., 618. Justice Robinson authored
a concurring and dissenting opinion in which he agreed
with Justice Palmer that Sherman’s failure to follow up
on Dowdle’s grand jury testimony constituted deficient
performance. Id., 531 (Robinson, J., concurring in part
and dissenting in part).
In addition to being the date that our decision in
Skakel was released, December 30, 2016, was Justice
Zarella’s last day as a member of this court. Because
Justice Zarella intended to take a position at a private
law firm, he was not eligible, under the policy of this
court, to continue to participate in cases that he had
heard while a member of the court, as he would have
been entitled to do if he had simply retired from fulltime active service. See General Statutes § 51-207 (b).
On January 6, 2017, the petitioner filed a ‘‘[m]otion
for reconsideration and/or reargument and request for
en banc hearing or summoning of replacement member
of panel.’’ The petitioner contended that, because any
party whose case was heard en banc by a seven member
panel normally would be entitled to have his motion
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for reconsideration heard en banc, he was entitled to
have his motion for reconsideration heard by a seven
member panel. To support this contention, he relied on
Practice Book § 71-5,1 which provides in relevant part:
‘‘A motion for reconsideration shall be treated as a
motion for reconsideration en banc when any member
of the court which decided the matter will not be available, within a reasonable time, to act on the motion for
reconsideration.’’ In addition, the petitioner relied on
General Statutes § 51-209,2 which provides that a major1
Practice Book § 71-5 provides: ‘‘A motion for reconsideration will not
be entertained unless filed with the appellate clerk within ten days from
the date when the decision or any order being challenged is officially
released. Any required fees shall be paid in accordance with the provisions
of Sections 60-7 or 60-8.
‘‘The motion for reconsideration shall state briefly the grounds for
requesting reconsideration.
‘‘A party may also request reconsideration en banc by placing ‘en banc’
in the caption of the motion and requesting such relief as an alternative to
reconsideration by the panel.
‘‘Whenever reconsideration en banc is sought, the motion shall state briefly
why reconsideration en banc is necessary (for example, to secure or maintain
uniformity of decision or because of the importance of the decision) and
shall also state the names of the decisions, if any, with which the decision
conflicts. A motion for reconsideration shall be treated as a motion for
reconsideration en banc when any member of the court which decided the
matter will not be available, within a reasonable time, to act on the motion
for reconsideration.’’
2
General Statutes § 51-209 provides: ‘‘No ruling, judgment or decree of
any court may be reversed, affirmed, sustained, modified or in any other
manner affected by the Supreme Court or the Appellate Court unless a
majority of the judges on the panel hearing the cause concur in the decision.
No cause reserved, where no verdict has been rendered, judgment given or
decree passed, shall be determined unless a majority of the judges on the
panel hearing the cause concur in the decision. Whenever the Supreme
Court is evenly divided as to the result, the court shall reconsider the case,
with or without oral argument, with an odd number of judges. If the court
reconsiders the case without oral argument, the judges who did not hear
oral argument shall have available to them the electronic recording or transcript of the oral argument before participating in the decision. If a judge
who is a member of a panel is not present for oral argument, the judge shall
have available to him or her the electronic recording or transcript of the
oral argument.’’ See also Practice Book § 70-6 (‘‘[w]hen the court is evenly
divided as to the result, the court shall reconsider the case, with or without
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ity of judges on an appellate panel is required to change
a prior judgment of any court. In addition, § 51-209
requires that, when an appellate panel considering a
case is evenly divided, ‘‘the court shall reconsider the
case, with or without oral argument, with an odd number of judges.’’ The petitioner contended that, pursuant
to these procedural rules, this court was required to
‘‘summon a replacement for Justice Zarella’’ in the event
that the vote of the six remaining justices was evenly
divided on his motion for reconsideration.
Substantively, the petitioner contended in his motion
for reconsideration that the majority had incorrectly
applied the governing legal standard when it concluded
that Sherman’s failure to follow up on Dowdle’s reference to her ‘‘beau,’’ later identified as Denis Ossorio,
did not constitute deficient performance. In support of
this claim, the petitioner simply parroted the arguments
that Justice Palmer had made in his dissenting opinion.
On January 17, 2017, the respondent, the Commissioner of Correction, filed an opposition to the petitioner’s motion for reconsideration. The respondent urged
this court to ‘‘reject the petitioner’s efforts to engineer
the composition of the panel that could overturn the
appellate judgment against him by requesting that a
new member of the panel be appointed in lieu of Justice
Zarella . . . .’’ The respondent also contended that
reconsideration was not warranted because the petitioner made no claim that this court had overlooked
any fact or significant legal authority when it rendered
its decision. Rather, the petitioner simply disagreed
with the decision.
I strongly agree with the respondent on both counts.
Under the specific circumstances of the present case—
in which the original opinion of the court was divided
four to three, a justice in the majority left the court
oral argument, with an odd number of justices or judges’’).
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after the opinion was released and the petitioner subsequently filed a motion for reconsideration in which he
made no claim of clear error or omission in the original
decision, but simply reasserted arguments that the
majority previously had rejected—no policy or rule of
procedure weighs in favor of, much less requires, adding
a seventh judge to the panel on a motion for reconsideration.
Practice Book § 71-5 dates from a time when the
standard practice of this court was to hear appeals in
panels of five, and the rule presumes that the appeal
was not originally heard by an en banc panel. When an
appeal has been heard by an en banc panel, and a
member of the panel has subsequently left the Judicial
Branch, this court has never required that a subsequent
motion for reconsideration must be heard by a panel
of seven. For example, no judge was added to the reconsideration panels in Tomick v. United Parcel Service,
Inc., 324 Conn. 470, 153 A.3d 615 (2016), or State v.
Drupals, 306 Conn. 149, 49 A.3d 962 (2012). In Tomick,
a panel of six justices heard the appeal: Chief Justice
Rogers and Justices Palmer, Zarella, Eveleigh, McDonald and Robinson. The motion for reconsideration en
banc was ready on January 26, 2017, at which time
Justice Zarella was no longer with the Judicial Branch.
I was added to the panel to make six. Justice Vertefeuille
was not added to the panel, and there is no indication
that she was disqualified from acting in the case. In
Drupals, the case originally was heard by an en banc
panel, including Justice McLachlan. After he left the
Judicial Branch, the motion for reconsideration en banc
was denied by a panel of six justices: Chief Justice
Rogers and Justices Palmer, Zarella, Eveleigh, Harper
and Vertefeuille. No one was added to the panel, despite
the request for reconsideration en banc. In addition to
these cases, in Harris v. Bradley Memorial Hospital &
Health Center, Inc., 306 Conn. 304, 50 A.3d 841 (2012),
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cert. denied, 569 U.S. 918, 133 S. Ct. 1809, 185 L. Ed.
2d 812 (2013), a panel of five heard the original appeal:
Justices Palmer, Zarella, McLachlan and Harper and
Judge Gruendel, who had been summoned from the
Appellate Court because the remaining justices of this
court were disqualified. A motion for reconsideration
en banc was filed after Justice McLachlan’s departure
from the court, and was heard and denied by the
remaining four panel members.
The court presumably has followed this practice
because the primary function of a motion for reconsideration en banc, namely, ‘‘to secure or maintain uniformity of decision’’; Practice Book § 71-5; simply has no
relevance when the original appeal was heard by an en
banc panel of seven justices. Rather, that function
comes into play only when there is a possibility that
the same court could reach two divergent results with
respect to the same issue because of the different composition of the panels addressing the issue. For example, if the vote of a panel of five justices were divided
three to two on an issue, the same issue were to arise
in a subsequent case, and two of the three justices in
the majority in the first case were to be replaced by
the two justices who did not hear that case, the second
panel could split in the other direction. When a panel
of seven justices hears an appeal, however, the parties
are assured that a majority of the entire court, as constituted at the time of the original decision, was in
agreement about the result. I would note that it has
been the policy of this court since 2009 to hear cases
en banc whenever possible.
Thus, when a motion for reconsideration is filed after
a case has been heard by a panel of seven justices and,
for some reason, an original panel member is no longer
available, the primary function of adding a new judge
or justice to the panel would not be to secure uniformity
of decision, but simply to allow a disappointed party
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to attempt to persuade the newly added judge or justice
to vote differently than the departed justice. What Practice Book § 71-5 most assuredly was not intended to
encourage or to allow, however, is judge shopping by
a disappointed party. Similarly, the provision of § 51209, requiring that ‘‘[w]henever the Supreme Court is
evenly divided as to the result, the court shall reconsider
the case . . . with an odd number of judges,’’ was not
intended to allow a party to seek a different panel after
a closely divided en banc panel has decided an appeal
and a justice in the majority has departed from the
court. Rather, it was intended only to ensure that the
parties can obtain an appellate decision affirming or
reversing the judgment under review in the first
instance.
In support of its contention to the contrary, the majority states that ‘‘the decision to add Justice D’Auria to
the panel in the present case is consistent with the
practice of every other sister state court that has
addressed the issue posed by the petitioner’s motion,
that is, whether to add a judge to a panel when an
original panel member was unable to participate in the
resolution of a timely filed motion for reconsideration.’’
(Emphasis in original.) Part II of the majority opinion.
The majority cites five cases that, in its view, support
this claim. In one of those cases, however, there is no
evidence that the members of the original panel were
evenly split on the motion for reconsideration. See
Commonwealth v. Franklin, Docket No. 12-P-569, 2015
WL 4663516 (Mass. App. August 7, 2015). In another
case, the decision to grant reconsideration and to overrule the prior decision was not based solely on the fact
that a new justice had been added to the reconsideration
panel; rather, several justices changed their votes. Compare State v. Eriksen, 172 Wn. 2d 506, 259 P.3d 1079
(2011) (Justices Fairhurst, J. Johnson, Stephens and
Wiggins and Chief Justice Madsen in majority and Jus-
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tices Alexander, Owens, C. Johnson and Chambers dissenting), with State v. Eriksen, Supreme Court of
Washington, Docket No. 80653-5 (October 14, 2010)
(Justices Sanders, C. Johnson, Chambers, Owens, J.
Johnson and Stephens in majority and Justices Fairhurst and Alexander and Chief Justice Madsen dissenting), superseded, 172 Wn. 2d 506, 259 P.3d 1079
(2011). Thus, these cases bear little similarity to the
present case. With respect to the remaining three cases,
two were issued by the same court, only days apart;
see University of Michigan Regents v. Titan Ins. Co.,
484 Mich. 852, 769 N.W.2d 646 (2009) (issued July 31,
2009), and United States Fidelity Ins. & Guaranty Co.
v. Michigan Catastrophic Claims Assn., 484 Mich. 1,
795 N.W.2d 101 (2009) (issued July 21, 2009); and all
three cases were split decisions, with the dissenting
justices making forceful and persuasive arguments as
to why reconsideration was inappropriate under the
circumstances that are present here. See University of
Michigan Regents v. Titan Ins. Co., supra, 854 (Young,
J., with whom Corrigan, J., joined, dissenting) (‘‘[The]
[p]laintiffs have not raised any new legal arguments in
their motion for reconsideration. . . . [The] [p]laintiffs
have cited nothing more than their disagreement with
prior courts’ application of the plain language of the
relevant statutes, plain language which could not mislead either the parties or this [c]ourt. There is one
significant change since our November 26, 2008 [decision]: the composition of this [c]ourt. Justice Hathaway
unseated former Chief Justice Taylor in the 2008 election and took office on January 1, 2008, thereby shifting
the philosophical balance on the [c]ourt. There is no
palpable error, but there is a new philosophical majority.’’ [Emphasis in original.]); United States Fidelity
Ins. & Guaranty Co. v. Michigan Catastrophic Claims
Assn., supra, 27 (‘‘The facts have not changed. The text
of the statute at issue has not changed. The parties’
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arguments have not changed. And the rationale
advanced in the opinions of this [c]ourt has not
changed. Yet, within a matter of months, a decision of
this [c]ourt, thoughtfully briefed, argued, and considered by seven justices, is no longer worth the paper it
was written on. Even the casual observer, however,
does not really need to ask why. The reason is obvious:
On January 1, 2009, the composition of this [c]ourt
changed.’’); id., 29 (majority overruled ‘‘[long-standing]
and clear principle’’ that ‘‘a rehearing will not be ordered
on the ground merely that a change of members of the
bench has either taken place or is about to occur’’
[internal quotation marks omitted); Johnson v. Administrator, Ohio Bureau of Employment Services, 48 Ohio
St. 3d 67, 71, 549 N.E.2d 153 (1990) (Holmes, J., with
whom Moyer, C. J., joined, dissenting) (dissenting from
decision to reconsider and reverse prior decision
because ‘‘[t]he only change in circumstances in this
case was the composition of the court’’). Thus, to put
it mildly, the persuasive value of these decisions is less
than compelling.
Moreover, the very limited purpose of a motion for
reconsideration is to ‘‘demonstrate to the court that
there is some decision or some principle of law which
would have a controlling effect, and which has been
overlooked, or that there has been a misapprehension
of facts.’’ (Internal quotation marks omitted.) Chapman
Lumber, Inc. v. Tager, 288 Conn. 69, 94 n.28, 952 A.2d
1 (2008); see also E. Prescott, Connecticut Appellate
Practice & Procedure (5th Ed. 2016) § 8-5:9.2, p. 496
(‘‘[T]he purpose of [a motion for] reconsideration is
generally to point out errors or omissions in the original
decision so that they may be corrected. Good grounds
for reconsideration would seem to include: [1] overlooking a controlling statute or case; [2] new authority
decisive of the appeal; [3] lack of subject matter jurisdiction; and [4] failure to join an indispensable party.’’
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[Footnotes omitted.]). ‘‘[A] motion to reargue [however]
is not to be used as an opportunity to have a second bite
of the apple.’’ (Emphasis in original; internal quotation
marks omitted.) Chapman Lumber, Inc. v. Tager,
supra, 94 n.28. I recognize that the motion at issue in
Chapman Lumber, Inc., was not a motion for reconsideration of an appellate decision, but a motion to the
trial court to open a judgment. I can see no reason,
however, why a different principle should apply here.
If a motion for reconsideration may not be used to
obtain a second bite at the same apple, a fortiori, it
should not be used to obtain a second bite at a different apple.
In reaching this conclusion, I am mindful that this
case does not implicate the doctrine of stare decisis,
which comes into play when a party has requested the
court to overrule an earlier decision of the court. It is
arguable, however, that the principles underlying that
doctrine—saving resources, promoting judicial efficiency and promoting the perception that the decisions
of this court are stable and based in the law, and not in
the personal inclinations of judges—have even greater
force in the present circumstances than when this court
is asked to overrule an earlier decision. See State v.
Peeler, 321 Conn. 375, 416–17, 140 A.3d 811 (2016) (Robinson, J., concurring) (‘‘Stare decisis is a formidable
obstacle to any court seeking to change its own law.
. . . It is the most important application of a theory of
[decision-making] consistency in our legal culture and it
is an obvious manifestation of the notion that [decisionmaking] consistency itself has normative value. . . .
Stare decisis does more than merely push courts in
hard cases, where they are not convinced about what
justice requires, toward decisions that conform with
decisions made by previous courts. . . . The doctrine
is justified because it allows for predictability in the
ordering of conduct, it promotes the necessary percep-
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tion that the law is relatively unchanging, it saves
resources and it promotes judicial efficiency.’’ [Internal
quotation marks omitted.]); see also id., 419 (Robinson,
J., concurring) (‘‘a change in the personnel of the court
affords no ground for reopening a question which has
been authoritatively settled’’ [internal quotation marks
omitted]); id., 379 (Rogers, C. J., concurring) (‘‘When
neither the factual underpinnings of the prior decision
nor the law has changed, the [c]ourt could not pretend
to be reexamining the prior law with any justification
beyond a present doctrinal disposition to come out
differently from [the prior decision]. To overrule prior
law for no other reason than that would run counter
to the view repeated in our cases, that a decision to
overrule should rest on some special reason over and
above the belief that a prior case was wrongly decided.’’
[Internal quotation marks omitted.]); id., 381 (Rogers,
C. J., concurring) (‘‘[a] change in the constituency of
this court is not a sufficiently compelling reason to
warrant departure from a [recent decision]’’ [internal
quotation marks omitted]).
Unlike the situation in which stare decisis is implicated, there is no risk in the present case of either
depriving the parties of the opportunity to obtain a
decision of a majority of the court that was in existence
when the appeal was filed or of depriving Justice
D’Auria of an opportunity to weigh in on an issue that
was raised in an appeal filed during his tenure. The
parties have obtained such a decision, and Justice
D’Auria cannot have had any reasonable expectation
that he should be able to weigh in on an issue that was
raised in an appeal that was already decided at the time
that he became a justice. Accordingly, it is perfectly
clear to me that, under the specific circumstances of
this case, where the petitioner has not claimed that
there was any clear error or omission in the original
en banc decision, there are six justices remaining from
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the en banc panel that decided the appeal and the justices are evenly divided as to whether the original decision should be affirmed or reversed, the petitioner is
not entitled to a second bite at a newly constituted apple
and the original decision should stand. See General
Statutes § 51-209 (‘‘[n]o ruling, judgment or decree of
any court may be reversed, affirmed, sustained, modified or in any other manner affected by the Supreme
Court or the Appellate Court unless a majority of the
judges on the panel hearing the cause concur in the
decision’’).
It is also clear to me that, when the petitioner’s motion
for reconsideration was ready to be heard by the court
on January 17, 2017, it should have been placed on the
conference agenda and acted on expeditiously, allowing
a reasonable period of time, in the range of two to
three weeks, for the justices to consider the parties’
arguments, as is normally done. I would note that,
between November, 2015 and April, 2017, not including
this case and two other cases for which exceptional
circumstances existed, the average period of time
between the date that a motion for reconsideration was
ready to be heard and the date that it was disposed of
was approximately twenty-two days. In fact, the petitioner in Taylor v. Commissioner of Correction, 324
Conn. 631, 153 A.3d 1264 (2017), filed a motion for
reconsideration on February 24, 2017, that became
ready to be heard when the respondent filed an opposition on February 28, 2017, and the motion was placed
on the conference agenda for that very same day,
despite the fact that the appeal in that case was heard
by a panel of six and the petitioner requested reconsideration en banc.3
Needless to say, that was not done in the present
case. Instead, although the motion for reconsideration
3
For reasons that are not a matter of public record, the motion for reconsideration in Taylor was not decided until July 19, 2017.
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was placed on the conference agenda shortly after it
became ready, it was immediately marked over and
consideration of the motion was delayed for months.
During that period of delay, on March 8, 2017, Justice
D’Auria was sworn in as a justice of this court. Thereafter, a majority of the six members remaining from
the original panel in this case voted that Justice D’Auria
should be added to the panel, thereby effectively voting
that a motion for reconsideration may be used as a
vehicle for judge shopping. This vote also ensured that
a decision on the merits of the motion would be further
delayed while Justice D’Auria familiarized himself with
the case. Ultimately, there was no vote on the merits
of the motion for reconsideration until May, 2018, more
than 460 days after the motion for reconsideration
was ready.
To my knowledge, this delay is the longest delay in
ruling on a ready motion for reconsideration that has
ever existed at this court. Indeed, this court took longer
to rule on the motion for reconsideration than it did to
issue its original decision in this case. See Skakel v.
Commissioner of Correction, supra, 325 Conn. 426, 429
(case was argued on February 24, 2016, and decision
was released on December 30, 2016). Moreover, with
the exception of Santiago II, supra, 318 Conn. 1, this
court has never, to my knowledge, added a new judge
or justice to a reconsideration panel when the original
appeal was heard by an en banc court. Santiago II
was exceptional, however, because, while the original
appeal in that case was pending before an en banc panel
consisting of Chief Justice Rogers and Justices Norcott,
Zarella, McLachlan, Eveleigh, Harper and Vertefeuille,
the defendant moved for permission to file a supplemental brief and for additional oral argument addressing
the effect on his appeal of Public Acts 2012, No. 125 (P.A. 12-5), which prospectively repealed the death
penalty for crimes, effective on the date of passage.
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See State v. Santiago, 305 Conn. 101, 307 n.167, 49 A.3d
566 (2012) (Santiago I), superseded in part by Santiago
II, 318 Conn. 1, 122 A.3d 1 (2105). This court denied
the motion, concluding that the issues raised by the
defendant, which had not been previously raised on
appeal, would be more appropriately addressed in the
context of postjudgment motions. See id., 308 n.167.
After the decision in Santiago I was released, the defendant filed a motion for ‘‘reconsideration,’’ seeking
review of the issues involving P.A. 12-5. By that time,
Justice Harper had retired and Justice McLachlan had
left the court for private practice. Justice McDonald
and I had joined the court. In addition, Justice Palmer,
who had been disqualified in Santiago I, was not disqualified from considering the issue raised in Santiago
II. Ultimately, Justice Palmer, Justice McDonald and I
replaced Justice Harper, Justice McLachlan and Justice
Vertefeuille, who had taken senior status before Santiago I was heard. Thus, the defendant’s motion for
‘‘reconsideration’’ was heard by a panel consisting of
Chief Justice Rogers and Justices Norcott, Palmer, Zarella, Eveleigh, McDonald and me. As I have indicated,
however, the issue raised in that motion was entirely
new and, therefore, the defendant was actually seeking
consideration of the issue for the first time, not ‘‘reconsideration.’’ Moreover, the court had expressly directed
the defendant to raise the claim in a postjudgment
motion, and the defendant had not requested a new
panel. Accordingly, unlike in the present case, the
defendant in Santiago II was not judge shopping, and
resolution of the new issue by a new panel created
no risk of inconsistent decisions based solely on the
composition of the reviewing panel.
In my view, there can be only one explanation for this
calculated strategy to delay the resolution of the petitioner’s motion for reconsideration until Justice D’Auria
could be added to the panel, contrary to the court’s
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ordinary practice of deciding such motions when they
are ready: the majority’s belief that the petitioner is entitled to special treatment. There are thousands of convicted criminals languishing in Connecticut’s prisons,
approximately two-thirds of whom are either AfricanAmerican or Hispanic, who would undoubtedly be
thrilled to receive such special treatment. See Justice
Center, Council of State Governments, ‘‘In Brief: Examining the Changing Racial Composition of Three States’
Prison Populations,’’ (March 2015), p. 4, available at
https://csgjusticecenter.org/wp-content/uploads/2015/
03/ExaminingtheChangingRacialCompositionofThree
StatesPrisonPopulations.pdf (last visited April 30, 2018).
Unfortunately for them, the vast majority do not share
the petitioner’s financial resources, social standing, ethnicity or connections to a political dynasty. Nor do their
cases share the same ‘‘glam’’ and celebrity factor as
this cause célèbre, which over the course of decades
has spawned dozens, if not hundreds or even thousands,
of books, television programs, and newspaper and magazine articles. Indeed, this court has begun to develop
a boutique practice of giving special treatment to convicted criminals in such cases. See, e.g., Lapointe v.
Commissioner of Correction, supra, 316 Conn. 225. In
my view, the primary effect of decisions like the majority decision in the present case and in Lapointe will be
to erode public confidence and trust that the courts
will treat all parties equally and to undermine the rule
of law.
With respect to the merits of the petitioner’s motion
for reconsideration, as I have indicated, I agree with
Justice Eveleigh’s dissenting opinion in which he
explains in detail the flaws in the majority’s analysis
and the extent to which the majority has ignored, distorted and misrepresented the evidence in this case
in order to reach its desired result. I would offer the
following sampling of evidence that the majority down-
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plays or ignores outright in its zeal to reverse the petitioner’s conviction:
(1) all of the prosecutor’s repeated statements that
the state maintained that the petitioner had only a
partial alibi;
(2) defense counsel’s repeated acknowledgment that
the state believed that the petitioner had only a partial alibi;
(3) the testimony of Thomas Keegan, a captain in
the Greenwich Police Department, that, according
to the chief medical examiner who had performed
the autopsy on Martha, the time window for her
death was too broad to be helpful in investigating
the crime;
(4) the testimony of H. Wayne Carver II, the state’s
chief medical examiner at the time of trial, that
makes it clear that there was no forensic support
for the conclusion that Martha was killed before
10 p.m.;
(5) the testimony of Joseph Alexander Jachimczyk,
a forensic pathologist and medical examiner who
testified as an expert for the petitioner, that would
support the conclusion only that Martha was murdered sometime prior to dawn on October 31, 1975,
and that 10 p.m. on October 30, 1975, was the earliest
time at which she could have died;
(6) Dorothy Moxley’s testimony that Martha had no
set curfew of 9:30 p.m., even when she had to go to
school the next day, and any informal curfew would
have been at least one hour later than that on the
night of the murder;
(7) Martha’s diary, showing that she occasionally
returned home late or went out again after
returning home;
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(8) evidence showing that the barking of Helen Ix’s
dog, Zock, could well have been in response to ‘‘mischief night’’ activities such as the egging of cars,
the setting off of fireworks and the discharging of
homemade ballistics, and not in response to the
attack on Martha;
(9) Andrew Pugh’s testimony that the petitioner had
a crush on Martha, that the petitioner was agitated
the day after the murder and that he had admitted
masturbating in the tree under which Martha’s body
was discovered on the night of the murder; and
(10) Andrea Shakespeare’s testimony that, as she
arrived home from school on the day after the murder, the petitioner approached her car and informed
her that Martha had been killed and that the petitioner and Thomas Skakel were the last persons to
see her alive.
Most significantly, the majority simply dismisses the
evidence showing that the petitioner confessed to the
murder on multiple occasions over the course of
decades and that he repeatedly changed his account of
his activities on the night of the murder.
Moreover, as Justice Eveleigh also points out, in addition to downplaying and ignoring any evidence that does
not support its desired outcome, the majority actually
invents evidence to support its theory that the jury
would not have convicted the petitioner if Ossorio had
testified. Specifically, the majority contends that there
is evidence compelling the conclusion that 9:30 p.m. on
October 30, 1975, was ‘‘the last time any of the victim’s
friends reported seeing her’’; part I of the majority opinion; when there was no such evidence before the jury.
The majority also cites other evidence that either was
not before the jury or that is completely outside the
record. Specifically, the majority cites evidence that:
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(1) Thomas Skakel engaged in sexual activities with
the victim that night; see footnote 3 of the majority opinion;
(2) a third dog was behaving oddly; see footnote 4
of the majority opinion;
(3) the victim likely died between 9:30 and 10 p.m.
because none of the hundreds of people who were
interviewed by the state police reported seeing her
after that time; see part VI A of the majority opinion; and
(4) the testimony of John Simpson at the hearing
on the petitioner’s new trial petition contradicted
testimony by a key witness for the state. See footnote
26 of the majority opinion.
Although the majority denies relying on this evidence, it is clear that the only reason that the majority
refers to it is to bolster its conclusion that, if the case
had been tried differently, there is a reasonable probability that the petitioner would not have been convicted.
It is essential to remember, however, that, in
determining whether Sherman’s failure to locate Ossorio and call him as a witness is sufficient to ‘‘undermine
our confidence in the outcome’’; Strickland v. Washington, 466 U.S. 668, 694, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984); the role of this court is not to speculate as to
what would have happened if the petitioner’s case had
been tried in the manner that the members of the
majority—none of whom has ever tried a murder case
or presided over a murder trial—thinks that it should
have been tried. Nor should the court evaluate the credibility of evidence presented at the criminal trial that
was unaffected by the alleged deficient performance,
which the jury is presumed to have found credible. The
only question before this court is whether, in light of
the evidence that was actually presented to the jury
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and the arguments that were actually made to the jury,
it is reasonably probable that there would have been a
different outcome if not for the deficient performance.
As Justice Eveleigh has made perfectly clear, there is
no such reasonable probability in the present case
because, first, the jury reasonably could have found
that the murder did not occur while the Skakel brothers
were at the Terrien residence and, therefore, that the
petitioner had only a partial alibi. Second, even if the
jury found that the murder did take place during that
time, it is not reasonably probable that Ossorio’s testimony would have convinced the jury that the petitioner
was at the Terrien home in light of the evidence that
the petitioner confessed on at least three separate occasions that he committed the murder—evidence that,
as I have indicated, the majority completely dismisses,
even though it was unaffected by Ossorio’s testimony
at the habeas trial and was presumptively credited by
the jury.
Indeed, although the majority now concludes that the
petitioner’s confessions to Gregory Coleman and John
Higgins must be disregarded because ‘‘the treatment
that the petitioner received at [the] Elan [School] as an
adolescent was so brutal and coercive, and so directly
related to his alleged involvement in [Martha’s] murder,
that the jury reasonably would question how that treatment affected the way the petitioner thought about the
murder and how he responded to questions about it’’;
part V B 2 of the majority opinion; the author of the
majority opinion previously has taken the position that
‘‘there was nothing inherently coercive about the particular circumstances surrounding the statements to indicate that they had not been given freely. In fact, in the
case of each such statement, the defendant appears
to have been confiding, voluntarily, in a fellow Elan
resident. On appeal, we cannot assume that the atmosphere at Elan was so coercive that any incriminating
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statement by the defendant necessarily was the product
of that coercive environment.’’ (Emphasis added.) State
v. Skakel, 276 Conn. 633, 723, 888 A.2d 985, cert. denied,
549 U.S. 1030, 127 S. Ct. 578, 166 L. Ed. 2d 428 (2006).
Yet the majority now makes that very assumption.
Apparently, in the majority’s view, the petitioner’s conviction could be upheld only if there were multiple
confessions, plus eyewitnesses to the murder, plus DNA
evidence, plus incriminating testimony by priests and
other members of the clergy. Perhaps even that evidence would not suffice for the majority.
I would also emphasize that the majority’s conclusion
that no reasonable attorney would have failed to notice
or follow up on the portion of the grand jury transcript
in which Dowdle testified that she believed that she
had heard her brother at the Terrien residence on the
night of the murder, but was not sure that she saw him
because she was in her mother’s library with her ‘‘beau’’
and did not ‘‘venture out,’’ is simply belied by the history
of this case. The defendant’s criminal trial, at which
he was represented by Sherman, took place in 2002.
Sherman, who had practiced criminal law for more than
thirty years, both as a defense attorney and as a prosecutor, enlisted the help of at least three associate attorneys
and consulted with, ‘‘among others, F. Lee Bailey, William F. Dow III, Richard Emanuel, David S. Golub, David
T. Grudberg, and Barry Scheck.’’ Skakel v. Commissioner of Correction, supra, 325 Conn. 436 and n.6.
None of these attorneys identified Dowdle’s ‘‘beau’’ as
someone who should be located and interviewed.
After his conviction, the petitioner filed a direct
appeal, which was heard by this court on January 14,
2005. See State v. Skakel, supra, 276 Conn. 633. The
petitioner was represented on appeal by several highly
experienced criminal and appellate attorneys, namely,
Hope C. Seeley (now Superior Court Judge Seeley),
Hubert J. Santos, Steven D. Ecker (now Supreme Court

Page 282

CONNECTICUT LAW JOURNAL

242

JUNE, 2018

June 5, 2018

329 Conn. 1

Skakel v. Commissioner of Correction

Justice Ecker), Patrick S. Bristol and Sandra L. Snaden.
Those attorneys claimed that the petitioner’s conviction
should be reversed and that he was entitled to a new
trial because: ‘‘(1) his case improperly was transferred
from the docket for juvenile matters to the regular criminal docket of the Superior Court; (2) his prosecution
was time barred by the five year statute of limitations
for felonies that was in effect when [Martha] was murdered in 1975; (3) the state failed to disclose certain
exculpatory evidence in violation of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963),
thereby depriving him of his right to a fair trial; (4) the
state’s attorney engaged in pervasive misconduct during
closing argument in violation of the [petitioner’s] right
to a fair trial; (5) the trial court improperly permitted
the state to introduce into evidence the prior sworn
testimony of a certain witness in violation of the [petitioner’s] constitutionally protected right of confrontation; and (6) the trial court improperly permitted the
state to present evidence of several incriminating statements that the [petitioner] made while a resident at a
school for troubled adolescents in Maine.’’ State v. Skakel, supra, 639–40. The petitioner’s attorneys also challenged the propriety of several other evidentiary rulings
of the trial court. Id., 640. Despite what the majority
characterizes as the obvious ‘‘importance of the petitioner’s alibi defense, the significance of [Ossorio’s]
testimony to that defense, the ease with which Ossorio
could have been located, and the gravity of the charges
and potential punishment that the petitioner faced’’;
part V A of the majority opinion; all of which, according
to the majority, should have been immediately apparent to any reasonably effective attorney who read the
transcript of Dowdle’s testimony before the grand jury
regarding the petitioner’s alibi, the petitioner’s appellate
attorneys raised no claim that Sherman’s performance
had been deficient because he failed to properly investi-
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gate the petitioner’s alibi defense. This court rejected
the petitioner’s claims and affirmed the judgment of
conviction. Id., 770.
In 2005, while the petitioner’s direct appeal was still
pending, the petitioner filed a petition for a new trial.
See Skakel v. State, Docket No. CV-05-4006524-S, 2007
WL 3380139 (Conn. Super. October 25, 2007). In that
proceeding, he was again represented by the law firm
of Santos & Seeley, PC. See id., *1. The revised petition
for a new trial originally consisted of nine counts. Id.,
*2. By the time of trial, however, the petitioner raised
only four claims, specifically, a claim of newly discovered evidence of third-party culpability involving Gitano
Bryant, Adolph Hasbrouck and Burton Tinsley, a claim
of newly discovered evidence directly contradicting the
testimony of Gregory Coleman at the petitioner’s criminal trial, a claim that the state had engaged in a pattern
of nondisclosure of exculpatory information involving,
among other things, a sketch, profile reports of Thomas
Skakel and Kenneth Littleton and certain time lapse
date, and a claim concerning a ‘‘secret pact and book
deal between the state’s lead inspector, Frank Garr, and
author Leonard Levitt.’’ Id. The petitioner also raised
allegations concerning Garr’s threatening conduct
toward witnesses. Id. Again, despite the fact that the
petitioner’s attorneys had obviously scoured the entire
record for any information that would be helpful to the
petitioner in postconviction proceedings, they raised
no claim that Sherman’s failure to follow up on Dowdle’s grand jury testimony and to determine whether
the ‘‘beau’’ had seen the petitioner on the night of the
murder was ineffective assistance of counsel. The trial
court denied the petition for a new trial; id., *24; and
the petitioner appealed to this court. See Skakel v. State,
295 Conn. 447, 991 A.2d 414 (2010). A majority of this
court affirmed the judgment of the trial court. Id., 522.
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In 2007, the petitioner filed an application for a writ
of habeas in the United States District Court for the
District of Connecticut, and that court granted his
motion to amend the petition to add seven additional
claims to the five asserted in the original petition, for
a total of twelve separate claims involving alleged constitutional violations and newly discovered evidence.
See Skakel v. Murphy, Docket No. 3:07cv1625 (PCD),
2009 WL 2253175, *1 (D. Conn. July 27, 2009). Yet again,
the petitioner did not raise any claim pertaining to Sherman’s failure to follow up on Dowdle’s reference to her
‘‘beau.’’ The petitioner’s attorneys in that proceeding
were Santos, Seeley and Snaden, whose surname was
then Kuwaye. The District Court granted the petitioner’s
motion to stay the habeas proceeding to permit him to
exhaust any unexhausted claims in state court, and that
proceeding is apparently still pending. Id., *3.
It was not until 2010, after the petitioner’s experienced and highly respected attorneys had been searching high and low for any reason to cast doubt on the
validity of the petitioner’s conviction for eight years,
that the petitioner filed the present petition for a writ
of habeas corpus claiming that Sherman’s failure to
follow up on Dowdle’s passing reference to her ‘‘beau’’
in her grand jury testimony constituted deficient performance. Yet, the majority insists that, upon reading Dowdle’s testimony, any reasonably competent criminal
defense attorney would have immediately recognized
the purported critical importance of that testimony,
attempted to ascertain the identity of the beau and
attempted to interview him. If that were the case, it is
inconceivable that the petitioner’s attorneys—some of
the most well-known and highly respected attorneys in
the state, and even the country—would have failed to
recognize the obvious and critical importance of the
testimony for eight years.
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The majority also states ‘‘it could hardly have been
easier for Sherman to have ascertained that Ossorio
had critical alibi testimony to offer, such that even the
most rudimentary of inquiries would have led Sherman
directly and immediately to Ossorio.’’ See part V A of
the majority opinion. The majority is apparently relying
on the habeas court’s finding that, if Sherman had asked
Dowdle about the beau, ‘‘he would have discovered
Ossorio and gleaned that Ossorio was prepared to testify that the petitioner was present at the Terrien home
during the evening in question.’’ The majority cites absolutely no evidence, however, that would support this
finding. The fact that Ossorio lived in the area during
the criminal trial and that he would have been available
to testify does not mean that Dowdle was aware of his
whereabouts and availability. For all we know, Dowdle
might not even have remembered his name. In fact,
when Sherman was asked at the habeas trial whether
he had asked Dowdle whether anyone else was with
her on the night of the murder, he stated that he
assumed that he had, and we have no idea how the
petitioner’s attorneys were ultimately able to discover
Ossorio’s identity or what efforts they were required
to make to track him down.
Finally, I would note that, although the majority now
claims that Sherman should have recognized immediately that the testimony of an unbiased alibi witness
would be critically important to the petitioner’s defense,
Justice Palmer has previously characterized the alibi
evidence that the petitioner presented at trial as strong
and the state’s theory that the alibi defense was concocted by the petitioner’s family as barely plausible.
Specifically, in his dissenting opinion in Skakel v. Commissioner of Correction, supra, 325 Conn. 611, Justice
Palmer claimed that ‘‘Sherman could have argued to
the jury that this scenario [regarding Thomas Skakel’s
guilt] required no more speculation—indeed, I would
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argue that it required considerably less speculation—
than the state’s argument with respect to the petitioner,
namely, that all of his alibi witnesses were lying . . . .’’
Similarly, in his dissenting opinion in Skakel v. State,
supra, 295 Conn. 687, Justice Palmer argued that:
(1) the new evidence on which the petitioner relied
likely would result in an acquittal, ‘‘not only because
the evidence adduced by the state against the petitioner
at his criminal trial was not strong, but also because
of the strength of the petitioner’s alibi’’;
(2) ‘‘the state presented no credible evidence to support its theory of a cover-up’’; id., 688;
(3) ‘‘[a]lthough the state’s attorney’s argument concerning the allegedly concocted alibi was not so completely lacking in evidentiary support as to be improper,
it is abundantly clear that his explanation concerning
the manner in which the Skakel family allegedly manufactured the petitioner’s alibi was extremely weak’’;
id., 690;
(4) the state’s theory that the alibi was concocted by
the petitioner’s family was ‘‘factually attenuated’’; id.;
(5) he was ‘‘fully persuaded . . . that the evidence
of a cover-up was sufficiently weak, and the strength
of the petitioner’s alibi sufficiently strong, that, if a jury
were to reconsider the alibi evidence in the context of
credible evidence that one or more other persons had
the means, motive and opportunity to commit the murder, that jury likely would find the petitioner not guilty
of the victim’s murder’’; id., 693–94;
(6) the state’s conspiracy theory was weak because
‘‘Greenwich police officers testified that they were
given unfettered access to the Skakel children, as well
as their home and property, in the hours following the
murder, and for several months thereafter, and that the
family was fully cooperative’’; id., 693;
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(7) the ‘‘[e]vidence to support [the state’s theory that
the petitioner’s alibi was concocted by his family] is
essentially nonexistent’’; id., 694; and
(8) the petitioner’s alibi defense ‘‘was challenged by
the state on grounds that find only marginal support in
the record.’’ Id., 695.
The majority does not explain why it should have
been obvious to Sherman that it was critically important
to track down every possible lead to support an alibi
defense that, according to the author of the majority
opinion, was already strong and to rebut a theory supported by evidence that, also according to that author,
was so weak and speculative as to be ‘‘essentially nonexistent.’’ Id., 694.
The majority also fails to recognize that, if the jury
rejected what, according to Justice Palmer, was already
a strong alibi defense, the jury also might have been
skeptical of Ossorio’s claim that, more than twenty-five
years after Martha’s murder, he remembered watching
television with the petitioner that night, but he never
saw any need during that period to reveal that fact to
anyone, even after the petitioner was charged, despite
the enormous publicity that the murder, the ensuing
investigation and the charges against the petitioner generated. I recognize that Sherman acknowledged at the
habeas trial that, in retrospect, testimony from an alibi
witness who was unrelated to the petitioner would have
been helpful. The question that this court must answer,
however, is whether, as viewed at the time, the petitioner received effective assistance of counsel. See Siemon v. Stoughton, 184 Conn. 547, 555, 440 A.2d 210
(1981) (‘‘[t]he issue, therefore, is not what counsel
should have done to constitute the proper representation of the defendant considering the case in retrospect,
but rather, whether in the circumstances, as viewed at
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the time, the defendant received effective assistance of
counsel’’ [internal quotation marks omitted]).
Let there be no mistake as to the answer to that
question: the petitioner received a fair trial and the
effective assistance of counsel to which he was constitutionally entitled. Because the majority’s conclusion
that he is entitled to a new trial is not based on the
evidence or the law, an objective observer might conclude that it must be based on the majority’s belief that
wealthy, white, politically connected defendants, like
the petitioner, are entitled to special treatment from
the courts.4 Or is it based on the majority’s desire to
make a splashy statement in a high profile case? Perhaps the majority feels that, even if the petitioner killed
Martha, he has been punished enough. After all, the
petitioner served eleven years in prison, and, for a prisoner like him, that should be enough time. I would note,
however, that in Connecticut the present maximum sentence for intentionally taking a life is life in prison (sixty
years) with a mandatory minimum sentence of twentyfive years. See General Statutes §§ 53a-35a (2) and 53a35b. Is it sympathy then? Admittedly, I really have no
way of knowing, but the appearances speak loud and
clear. I do know, however, that Martha, a lively and
lovely fifteen year old girl with her entire life ahead of
her, received no such sympathy at the hands of her
4
Justice D’Auria concludes that ‘‘what ultimately distinguishes this petition for a writ of habeas corpus from so many others that come through
our court system is that, after hearing testimony, taking evidence and finding
facts, a habeas judge granted the petition.’’ (Emphasis in original.) If the
fact that the habeas court reached a particular result compelled this court
to reach the same result, however, appellate review of such decisions would
be pointless. I leave it to the reader to decide who makes the better and
more justified arguments based on the record and the law. If the reader
concludes, as I do, that there is no factual or legal support for the majority’s
decision, the only conclusion that can be drawn is that the majority decision
is result oriented—a conclusion that is reinforced by the glaring inconsistencies between the various opinions issued by the author of the majority
opinion in this case over the years and the majority decision here.
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vicious and heartless killer, and no such knight on a
white charger intervened on her behalf. And where is
the sympathy for Martha’s mother, who has waited for
more than forty years to see justice done? Indeed, perhaps the petitioner is betting that, after the passage of
so much time, and the attendant death of witnesses,
the deterioration of memories and the disappearance
of evidence, the state will never retry him. Because
the petitioner has received the justice to which he is
entitled, and because I believe that no one is entitled
to receive special treatment from the courts, for any
reason, I dissent.
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MICHAEL S. BRACKEN, JR. v. TOWN OF
WINDSOR LOCKS
(AC 39680)
Lavine, Alvord and Prescott, Js.
Syllabus
The plaintiff, who had been employed as a police officer by the defendant
town and had entered into a settlement agreement with the town arising
out of a prior action concerning his wrongful termination, sought to
recover damages arising out of the town’s alleged breach of that
agreement. The agreement provided that, for the period between 1987
and 1993 during which the plaintiff was not employed by the town, the
town would restore him to ‘‘full benefits, privileges and emoluments of
employment.’’ He claimed that the town breached that agreement by
failing to purchase certain credits toward his pension for those years.
The matter was tried to the court, which determined that the plaintiff’s
action, which was commenced in 2014, was barred by the six year
statute of limitations pertaining to contracts (§ 52-576) and the doctrine
of laches. On the plaintiff’s appeal to this court, held:
1. The trial court improperly concluded that the plaintiff’s action was barred
by § 52-576; that court based its conclusion on an erroneous factual
finding that the action accrued when the town first failed to make the

June 5, 2018

CONNECTICUT LAW JOURNAL

182 Conn. App. 312

JUNE, 2018

Page 3A

313

Bracken v. Windsor Locks
pension contributions after the plaintiff’s employment was reinstated, as
the plaintiff pleaded and proved that pension credits could be purchased
retroactively at any time prior to the date that he began to receive
pension benefits such that the town could have performed its obligation
under the agreement by purchasing the pension credit at any time after
he was reinstated, and because neither the testimony of the former
police chief that he had no involvement in and was not aware of any
decision as to whether the town would purchase the pension credits,
nor the statute (§ 7-441) that obligated the town to make monthly contributions to the pension system while the employee worked for the town
and participated in the system, supported the town’s position that the
breach occurred when the town first failed to make a payment to the
plan after the plaintiff was reinstated, the town failed to meet its burden
of proof on its statute of limitations defense.
2. The trial court improperly determined that the plaintiff’s action was barred
bythe doctrine of laches: that court’s determination that the delay was
unreasonable and inexcusable was premised on its erroneous factual
finding that the alleged breach occurred upon the town’s failure to make
the contribution to the pension plan, and its finding that the town was
prejudiced because it would incur significantly larger damages in order
to purchase the pension credit at that time was clearly erroneous and
not supported by the record, which showed that the town presented no
evidence beyond a certain letter from the retirement commission as to
the relative cost of purchasing the pension credit; accordingly, because
the town failed to show prejudicial delay, the court incorrectly concluded
that it had established the defense of laches.
Argued February 14—officially released June 5, 2018
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of Hartford, where the
matter was tried to the court, Elgo, J.; judgment for the
defendant, from which the plaintiff appealed to this
court. Reversed; further proceedings.
Gregg D. Adler, with whom, on the brief, was Zachary
L. Rubin, for the appellant (plaintiff).
Kevin M. Deneen, for the appellee (defendant).
Opinion

ALVORD, J. In this action for breach of a settlement
agreement, the plaintiff, Michael S. Bracken, Jr., appeals
from the judgment of the trial court rendered in favor
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of the defendant, the town of Windsor Locks. On appeal,
the plaintiff claims that the court erroneously concluded that the plaintiff’s action was barred by (1) the
six year statute of limitations set forth in General Statutes § 52-576, and (2) the doctrine of laches.1 We conclude that the central factual finding underlying the
court’s conclusion that the defendant’s special defenses
barred the action was clearly erroneous. We further
conclude that the defendant failed to meet its burden
of proving that its special defenses barred the plaintiff’s
action. Accordingly, we reverse the judgment of the
trial court and remand this case for further proceedings.
The following facts, which were found by the trial
court in its memorandum of decision or are otherwise
undisputed, and procedural history are relevant to this
appeal. At all times relevant, the defendant participated
in the Connecticut Municipal Employee Retirement System (CMERS) for police officers employed by the defendant.2 The plaintiff was formerly employed by the
1
By way of relief, the plaintiff asserts that he is entitled to judgment as
a matter of law and requests that this court ‘‘find that the defendant breached
the settlement agreement when it refused to purchase pension credits or
otherwise provide plaintiff with retirement benefits from the period of September 13, 1987 through June 18, 1993.’’ Because the trial court rendered
judgment in favor of the defendant on its special defenses, the court did
not reach the merits of the plaintiff’s claims, which involve questions of
fact. See McCoy v. Brown, 130 Conn. App. 702, 707, 24 A.3d 597 (‘‘[w]hether
there was a breach of contract is ordinarily a question of fact’’ [internal
quotation marks omitted]), cert. denied, 302 Conn. 941, 29 A.3d 467 (2011).
‘‘This court cannot find facts in the first instance.’’ Fazio v. Fazio, 162 Conn.
App. 236, 251, 131 A.3d 1162, cert. denied, 320 Conn. 922, 132 A.3d 1095
(2016). Accordingly, although we agree with the plaintiff that the judgment
of the court must be reversed, we cannot grant the relief requested, and
we remand this case to the trial court to consider the merits of the plaintiff’s
cause of action. See id. (concluding that trial court improperly found separation agreement unambiguous and remanding case to trial court to determine
‘‘the intent of the parties after consideration of all the available extrinsic
evidence and the circumstances surrounding the entering of the agreement’’).
2
The statutory framework establishing and governing the retirement system for certain municipal employees is codified at General Statutes § 7-425
et seq., and is referred to as the Municipal Employees’ Retirement Act. See
Maturo v. State Employees Retirement Commission, 326 Conn. 160, 172,
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defendant as a supernumerary police officer, until his
employment was terminated in 1987. In August, 1990,
the plaintiff filed an action in federal court against the
defendant. While that litigation was pending, the plaintiff returned to employment with the defendant on June
19, 1993, as a full-time police officer. The federal action
was resolved by way of a written settlement agreement
executed on April 21, 1994, between the plaintiff and
the defendant. That settlement agreement (agreement)
provided, in relevant part: ‘‘As further consideration for
Bracken’s agreement to be bound by the terms of this
agreement, defendant town of Windsor Locks agrees
to reinstate Bracken to a full-time police officer position
as of June 19, 1993 with a seniority date of one day
earlier than Officer Squires and to restore to Bracken
as of June 19, 1993 full benefits, privileges and emoluments of employment based upon that seniority date.’’
Officer Squires had a seniority date of September 14,
1987.3
Following the execution of the agreement, the defendant restored certain benefits, privileges, and emoluments of employment based on a seniority date of
162 A.3d 706 (2017). Section 7-425 defines a ‘‘ ‘[m]ember’ ’’ of the retirement
system as, among other things, ‘‘any regular employee or elective officer
receiving pay from a participating municipality . . . who has been included
by such municipality in the pension plan as provided in [§] 7-427 . . . .’’
General Statutes § 7-425 (5). ‘‘General Statutes § 7-427 (a) authorizes each
municipality to opt into the retirement system with respect to any department or departments that it chooses to designate for participation.’’ Maturo
v. State Employees Retirement Commission, supra, 172. General Statutes
(Supp. 2018) § 7-441 (c) provides in relevant part: ‘‘All participating municipalities shall pay monthly to the Retirement Commission to be credited to
the fund such proportion of the pay of all members employed by such
municipality as is determined from time to time by the Retirement Commission on sound actuarial principles to be necessary in addition to the contributions by members to provide future pensions based on service rendered by
members subsequent to the effective date of participation as defined in
section 7-427 other than the excess pensions referred to in subsection (b)
of this section. . . .’’
3
Officer Squires was the police officer who was hired into the position
that the plaintiff contended should have been given to him.
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September 13, 1987. The defendant did not purchase
pension credit for the plaintiff covering the period of
time from September 13, 1987 through June 18, 1993
(pre-reinstatement period), and the plaintiff became
aware in late 2002 or early 2003 that the defendant had
not purchased the credit. The plaintiff was placed on
administrative leave in August, 2007. In September,
2007, the plaintiff wrote a letter to CMERS stating that
he had brought the issue of the pension credit to the
defendant’s attention on many occasions, but it had
done nothing to resolve the issue. The plaintiff stated
that Chief of Police John Suchocki had told him that
the defendant wanted to wait until the plaintiff retired
to make the payments, a position that the plaintiff found
‘‘unacceptable.’’ The plaintiff’s employment with the
defendant terminated on or about November 19, 2009.
By letter dated March 16, 2010, the defendant inquired
of the Statement Employee Retirement Commission
(retirement commission) as to the cost to purchase the
pension credit for the pre-reinstatement period. The
retirement commission responded by letter dated April
29, 2010, that a payment in the amount of $99,316 would
be necessary to purchase the additional pension credit.
Beginning in May, 2010, the State Board of Mediation
Arbitration held hearings on a grievance the plaintiff
had filed challenging his termination of employment.
On February 11, 2014, the plaintiff commenced the
present action alleging breach of contract and breach
of the implied covenant of good faith and fair dealing.
In his amended complaint filed December 16, 2015, the
plaintiff alleged that after he resumed his employment
as a police officer, the defendant had restored to him
‘‘all benefits, privileges and emoluments of employment
based on the seniority date of September 13, 1987, with
the exception of his pension benefits.’’ Specifically, he
alleged that ‘‘[p]ension credits for Windsor Locks police
officers are purchased by the town through the State
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of Connecticut Municipal Employees Retirement Fund’’
and that such credit ‘‘can be purchased retroactively at
any time prior to the date the employee begins receiving
retirement benefits.’’ He alleged that he became aware
that the defendant had not yet purchased pension credit
for him for the pre-reinstatement period and that he
raised his concerns with the defendant on several occasions. He claimed that ‘‘at no time prior to 2013 was
the plaintiff informed by the town that it would not
comply with its contractual agreement to provide pension credits’’ for the pre-reinstatement period.
The plaintiff further alleged that his counsel wrote
letters to the defendant on July 30, 2013, and October
3, 2013. The plaintiff alleged that his counsel, in the
October 3, 2013 letter, requested that the defendant
provide ‘‘written confirmation that the town is currently
refusing to purchase pension credits or otherwise provide retirement benefits to the plaintiff’’ for the prereinstatement period. The plaintiff alleged that the letter
concluded: ‘‘If I do not receive a response to this letter
by October 31, 2013, we will assume that the town has
formally refused to provide these benefits . . . .’’ The
plaintiff alleged that the defendant did not respond to
the letter.
In count two of the complaint, the plaintiff claimed
that the defendant breached the implied covenant of
good faith and fair dealing in that it had no good faith
basis for refusing to purchase the pension credit and
that its reasons for ‘‘refusing to comply with the terms
of the contract are based on personal animosity toward
the plaintiff.’’ The plaintiff sought an order requiring
the defendant to purchase the pension credit for the
pre-reinstatement period.
The defendant answered and filed special defenses
to the amended complaint alleging, inter alia, that the
plaintiff’s action was barred by the statute of limitations

Page 8A

CONNECTICUT LAW JOURNAL

318

JUNE, 2018

June 5, 2018

182 Conn. App. 312

Bracken v. Windsor Locks

set forth in § 52-5764 and the doctrine of laches. The
parties elected a court trial, which was held on February
17 and 18, 2016. The parties stipulated to a number of
facts, and the stipulation was entered into evidence as
a court exhibit. Eight of the plaintiff’s exhibits and four
of the defendant’s exhibits were agreed upon and
received by the court as full exhibits. During trial, two
witnesses testified: the plaintiff, and John Suchocki,
former chief of police for the town of Windsor Locks.
Both parties filed posttrial briefs.
On August 3, 2016, the court issued a memorandum
of decision, in which it rendered judgment for the defendant after concluding that the plaintiff’s action was
barred both by the statute of limitations and the doctrine of laches. The court in its memorandum noted
that the action involved the plaintiff’s claim that the
agreement included the retroactive purchase of pension
credit for the pre-reinstatement period. The court also
found that the ‘‘defendant has consistently denied having an obligation under the contract’’ to purchase the
credit, and that the plaintiff learned in late 2002 or early
2003 that the defendant had not purchased the credit.
The court in its memorandum stated that since then,
the plaintiff had been in a dispute with the defendant
and had engaged counsel to assist with his claim. After
referencing both parties’ inquiries to the retirement
commission, the plaintiff in September, 2007, and the
defendant in spring, 2010, the court then rejected the
plaintiff’s argument that the defendant’s spring, 2010
inquiry constituted evidence that the defendant had not
yet decided that it would not purchase the pension
credit for the plaintiff. It found instead that the plaintiff
4
Although the defendant has cited various statutory sections in its pleadings and posttrial brief, such discrepancies appear to reflect scrivener’s
errors, given that the defendant has consistently argued at trial and on
appeal that the plaintiff’s action is barred by the six year breach of contract
statute of limitations.
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had been aware since 2002 that the defendant ‘‘was
refusing to make those contributions’’ pursuant to
the agreement.
Turning to when the cause of action accrued, the
court found that ‘‘[t]he plaintiff does not dispute that
the defendant, if it had been required to make pension
contributions, would have been making those monthly
contributions from the time of his reinstatement in 1993.
Under well established law, the plaintiff’s ignorance
until 2002 of the fact that those contributions were not
being made, absent fraud which is not alleged here,
does not save his action.’’ Recognizing that there was
‘‘no basis in law’’ for a claim that the plaintiff’s knowledge of the defendant’s decision in late 2002 or early
2003 should operate as the accrual date, the court stated
that even using that later date the plaintiff’s action was
still untimely.
With respect to the defendant’s special defense of
laches, the court found: ‘‘In this case, the plaintiff discovered for the first time in late 2002 or early 2003 that
the defendant had not been making contributions to
his retirement since his reinstatement. He did not file
this action until 2014, nearly eleven years after he first
learned of the alleged breach. The plaintiff cannot refute
the defendant’s claim that the delay is unreasonable
and inexcusable. Moreover, the defendant has offered
credible evidence that it would incur significantly larger
damages in order to purchase pension credits at this
time, compared to the costs it would have incurred had
the plaintiff timely [filed] his claim.’’
The plaintiff filed a motion to reargue pursuant to
Practice Book § 11-11, which the court denied on September 14, 2016. This appeal followed.
I
The plaintiff first claims that the trial court erroneously concluded that his action is barred by the six
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year statute of limitations set forth in § 52-576. Specifically, he claims that the defendant had no obligation
under the agreement to purchase the pension credit
until October 10, 2017—the date on which the plaintiff
became eligible to receive retirement benefits. He
argues that ‘‘the town’s October, 2013 refusal to honor
its obligation to provide retirement benefits covering
the pre-1993 period as required under the agreement
(by failing to respond to plaintiff’s counsel’s second
letter on the issue) is a repudiation of its promise to
do so upon [the plaintiff’s] future retirement.’’5 In other
words, the plaintiff claims that this action accrued in
October, 2017, but that the defendant’s October, 2013
repudiation permitted the plaintiff to proceed with his
action under the theory of anticipatory breach. The
defendant responds that ‘‘[t]he fact that pension benefits could not be realized until [the plaintiff’s] 2009
retirement or 2017 eligibility is immaterial here, as the
town would have been obligated to make monthly contributions toward pension funds throughout the entirety
of its member’s employment, creating a cause of action
the first time it fails to do so. (Conn. Gen. Stat. Section
7-441).’’6 We first conclude that the factual finding
underlying the court’s conclusion that the action was
time barred was clearly erroneous. Second, mindful
that the statute of limitations is an affirmative defense
that the defendant must prove by a preponderance of
the evidence, we conclude that the defendant failed to
meet its burden.
5

We resolve the plaintiff’s appeal on the ground that the defendant failed
to carry its burden of proving that the action was commenced outside the
statute of limitations or barred by the doctrine of laches. Our resolution of
the appeal on these narrow grounds obviates the need for this court to
address the question of when the plaintiff’s cause of action accrued.
6
Section 7-441 was recently amended by No. 17-107, § 1, of the 2017 Public
Acts. These amendments have no bearing on the outcome of this appeal.
All references in this opinion to § 7-441 are to the 2018 supplement of the
General Statutes.
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As an initial matter, we set forth the appropriate
standard of review. ‘‘The question of whether a party’s
claim is barred by the statute of limitations is a question
of law, which this court reviews de novo. . . . The
factual findings that underpin that question of law, however, will not be disturbed unless shown to be clearly
erroneous.’’ (Internal quotation marks omitted.) Nassra
v. Nassra, 180 Conn. App. 421, 435,
A.3d
(2018);
accord Travelers Casualty & Surety Co. of America v.
Caridi, 144 Conn. App. 793, 801, 73 A.3d 863 (2013).
‘‘[When] the factual basis of the court’s decision is challenged we must determine whether the facts set out
in the memorandum of decision are supported by the
evidence or whether, in light of the evidence and the
pleadings in the whole record, those facts are clearly
erroneous. . . . A finding is clearly erroneous when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.’’
(Citation omitted; internal quotation marks omitted.)
Gugliemi v. Willowbrook Condominium Assn., Inc.,
151 Conn. App. 806, 811, 96 A.3d 634 (2014).
Both parties agree that the six year statute of limitations set forth in § 52-576 (a) applies in the present
case. That statute provides: ‘‘No action for an account,
or on any simple or implied contract, or on any contract
in writing, shall be brought but within six years after
the right of action accrues, except as provided in subsection (b) of this section.’’ General Statutes § 52-576
(a). Our Supreme Court has previously recognized that
‘‘[o]rdinarily, a defendant must plead the failure to meet
the applicable statute of limitations as an affirmative
defense, and the defendant bears the burden of proving
the elements of the defense by a preponderance of the
evidence.’’ St. Paul Travelers Companies, Inc. v. Kuehl,
299 Conn. 800, 815, 12 A.3d 852 (2011).
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We next set forth the well settled law concerning
when a breach of contract action accrues. ‘‘[I]n an
action for breach of contract . . . the cause of action
is complete at the time the breach of contract occurs,
that is, when the injury has been inflicted. . . .
Although the application of this rule may result in occasional hardship, [i]t is well established that ignorance
of the fact that damage has been done does not prevent
the running of the statute, except where there is something tantamount to a fraudulent concealment of a
cause of action.’’7 (Citations omitted; emphasis omitted;
internal quotation marks omitted.) Tolbert v. Connecticut General Life Ins. Co., 257 Conn. 118, 124–25, 778
A.2d 1 (2001). ‘‘Applied to a cause of action, the term
to accrue means to arrive; to commence; to come into
existence; to become a present enforceable demand.’’
(Internal quotation marks omitted.) Bouchard v. State
Employees Retirement Commission, 328 Conn. 345,
369, 178 A.3d 1023 (2018). ‘‘While the statute of limitations normally begins to run immediately upon the
accrual of the cause of action, some difficulty may arise
in determining when the cause or right of action is
considered as having accrued. The true test is to establish the time when the plaintiff first could have successfully maintained an action.’’ (Internal quotation marks
omitted.) Amoco Oil Co. v. Liberty Auto & Electric Co.,
262 Conn. 142, 153, 810 A.2d 259 (2002). ‘‘The phrase
‘successfully maintain an action’ refers to the time at
which the facts exist (or allegedly exist) to establish
the legal elements of the cause of action.’’ Bouchard v.
State Employees Retirement Commission, supra, 370.
In the present case, the trial court’s legal conclusion
that the statute of limitations barred the plaintiff’s
action was premised on its factual finding that ‘‘[t]he
7
We note that the plaintiff does not claim that the statute of limitations
was tolled by the continuing course of conduct doctrine or by the doctrine
of fraudulent concealment.
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plaintiff does not dispute that the defendant, if it had
been required to make pension contributions, would
have been making those monthly contributions from
the time of his reinstatement in 1993. Under well established law, the plaintiff’s ignorance until 2002 of the
fact that those contributions were not being made,
absent fraud which is not alleged here, does not save
his action.’’8 We conclude that this factual finding, in
light of the evidence and the pleadings in the record,
was clearly erroneous because there was no evidence
in the record to support it. To the contrary, the plaintiff
consistently represented to the trial court, beginning
with the allegations of his complaint, that ‘‘[p]ension
credits can be purchased retroactively at any time prior
to the date the employee begins receiving retirement
benefits.’’ In his posttrial brief, the plaintiff repeated
his claim that the defendant could have performed its
obligation under the agreement by purchasing the pension credit at any time. Finally, in his motion to reargue,
the plaintiff again argued that he ‘‘has not alleged that
the town had a duty to purchase the credits in 1994.
Rather, the plaintiff has alleged that the town must
comply with the settlement agreement by restoring
Bracken’s retirement benefits for the period of September 13, 1987 through June 18, 1993 and that the town
may retroactively purchase pension credits at any time
prior to the date [Bracken] begins receiving retirement benefits.’’
On appeal, the plaintiff reiterates that the present
dispute has ‘‘nothing to do with’’ monthly contributions
made by the defendant to the retirement commission
pursuant to § 7-441. The plaintiff argues, and we agree,
8
On appeal, the defendant construes this statement contained in the trial
court’s memorandum as determining that if the plaintiff was entitled to
pension credit for the pre-reinstatement period pursuant to the agreement,
his ‘‘right of action would have accrued at the time of the breach, that is
in 1993.’’ (Emphasis added.) The defendant’s position is untenable, given
that the agreement was not executed until April 21, 1994.
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that his recognition that the defendant had been making
such contributions while he was employed as a police
officer is unrelated to and does not weigh against his
claim that the defendant was obligated, at any time
until the date on which the plaintiff became eligible to
receive retirement benefits, to purchase pension credit
for the pre-reinstatement period.
We have independently examined the record and conclude that there is no evidentiary support for a factual
finding that the alleged breach occurred upon the failure
to make ‘‘monthly contributions’’ following the execution of the agreement. The defendant presented no testimonial evidence in support of its claim that any alleged
breach of the agreement would have occurred the first
time it failed to make a monthly contribution. The only
witness for the defendant was Suchocki, who testified
that he did not recall having any conversations with
the plaintiff regarding the defendant’s purchase of any
pension credit on his behalf; he never spoke to the
plaintiff about the credit; he was not aware of anyone
communicating on behalf of the defendant to the plaintiff that the defendant would not be purchasing the
credit; he did not believe that he made any representations to the plaintiff that the defendant would purchase
the credit when he retired and that he did not have ‘‘the
authority to do that’’; the decision as to whether to
purchase the credit would not have been his; he was
unaware of any decision by the board of selectmen or
the police commission as to whether or not to purchase
the credit; and he was aware the defendant was making
inquiries in the spring of 2010 regarding the cost of
purchasing the credit during a grievance proceeding
related to the termination of the plaintiff’s employment,
but he did not know what happened to that settlement.
The defendant argues that ‘‘the crux of the decision
came down to the issue of the credibility of the two
witnesses,’’ and that the trial court found Chief
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Suchocki’s testimony credible and the plaintiff’s testimony not credible. The plaintiff responds that the court
did not expressly make credibility findings, and that
the credibility issues raised by the defendant are not
relevant to the appeal. The record reveals that the plaintiff testified that when he inquired of Suchocki after
learning that the defendant had not purchased the pension credit, Suchocki told him that ‘‘they would make
me whole when I was ready to retire.’’ Suchocki denied
having any such conversation, and the trial court properly could have credited Suchocki’s testimony on this
point. See Martinez v. Commissioner of Correction,
147 Conn. App. 307, 324, 82 A.3d 666 (2013) (‘‘we must
defer to the [trier of fact’s] assessment of the credibility
of the witnesses based on its firsthand observation of
their conduct, demeanor and attitude’’ [internal quotation marks omitted]), cert. denied, 311 Conn. 917, 85
A.3d 652 (2014). The core of Suchocki’s testimony, however, was that he had no involvement in and was not
aware of any decision as to whether the defendant
would purchase the pension credit, and therefore, his
testimony provides no support for the defendant’s argument that the alleged breach would have occurred upon
the failure to make a monthly contribution.
Moreover, the defendant produced no documentary
evidence to support its statute of limitations defense.
To the contrary, the only documentary evidence
addressing the method for retroactive purchase of pension credit for the plaintiff consisted of communications
between the defendant and the retirement commission
in 2010. The trial court found that the defendant made
inquiries in the spring of 2010 regarding purchasing the
pension credit for the pre-reinstatement period as part
of settlement discussions. The retirement commission
informed the defendant that it could purchase pension
credit for the plaintiff for the pre-reinstatement period
at a cost of $99,316. The letter further informed the
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defendant that the calculation would be effective
through May 1, 2010, and that if the defendant ‘‘does
not purchase the service within this one-year period a
new calculation will be required.’’
The trial court rejected the plaintiff’s claim that the
inquiry to the retirement commission constituted evidence that the defendant had not, by that point, decided
that it would not provide retirement benefits to the
plaintiff. The court’s rejection of the evidentiary significance ascribed by the plaintiff, however, does not bear
on the status of the record. That is, the commission’s
response, calculating the cost of the pension credit
should the defendant wish to purchase it in the spring
of 2010 is the only evidence in the record as to any
process for the retroactive purchase of credit, and it
provides no support for the defendant’s claim that the
defendant ‘‘would have been obligated to make monthly
contributions . . . creating a cause of action the first
time it fails to do so.’’
The defendant cites § 7-441 as support for its argument that its ‘‘obligation is to make monthly contributions while an employee works for the town and
participates’’ in CMERS. The plaintiff recognizes that
§ 7-441 requires monthly payments for ‘‘ ‘[m]embers,’ ’’
which the statute defines, with certain exceptions, as
‘‘any regular employee or elected official receiving pay
from a participating municipality . . . who has been
included by such municipality in the pension plan as
provided in [§] 7-427 . . . .’’ General Statutes § 7-425
(5). The plaintiff argues, however, that he was not a
member of CMERS during the pre-reinstatement period
and that ‘‘the defendant obviously did not and could
not make retirement contributions for him during that
time frame.’’ The plaintiff claims that after his ‘‘reinstatement on June 19, 1993 until his employment ended
on November 19, 2009, he was a member of [CMERS]
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and the defendant made monthly retirement contributions for him as required by the statute. . . . The issue
here has nothing to do with those monthly contributions; it is about at what point in time the defendant
had to purchase credits for the designated period prior
to the time [the plaintiff] was reinstated as an active
employee.’’
We agree with the plaintiff that § 7-441 does not provide support for the defendant’s claim that the cause
of action for breach of the settlement agreement would
have accrued upon the failure to make a monthly payment.9 Section 7-441 (c) provides in relevant part: ‘‘All
participating municipalities shall pay monthly to the
Retirement Commission to be credited to the fund such
proportion of the pay of all members employed by such
municipality as is determined from time to time by the
Retirement Commission on sound actuarial principles
to be necessary in addition to the contributions by members to provide future pensions based on service rendered by members subsequent to the effective date of
participation as defined in section 7-427 other than the
9
The defendant argues that the plaintiff misstates the defendant’s obligations under the retirement system and contends that it ‘‘does not provide
or administer retirement benefits.’’ Although the plaintiff at times has characterized his claim as one for ‘‘retirement benefits,’’ he specifically sought, in
his prayer for relief, ‘‘[a]n order directing the defendant to perform the
contract by purchasing pension credits for the plaintiff covering the period
of September 13, 1987 through June 18, 1993.’’ He further indicated in his
appellate brief: ‘‘As an administrative and practical matter, in order to provide Bracken with retirement benefits pursuant to the town’s pension plan
with CMERS, the town must purchase the pension credits through CMERS
based on an employee’s accrued service.’’
At oral argument before this court, the plaintiff’s counsel represented
that the plaintiff had turned fifty-five in October, 2017, and had begun
receiving pension benefits. He further represented that in the event the
judgment for the defendant was reversed, the plaintiff would seek to amend
its prayer for relief to seek damages, rather than specific performance, in
order to make up the difference between the retirement benefits the plaintiff
is currently receiving and the benefits he would have received had the
defendant purchased the pension credit for the pre-reinstatement period.
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excess pensions referred to in subsection (b) of this
section. . . .’’ The defendant does not direct this court
to any provision of the statute addressing the procedure
for the retroactive purchase of pension credit, pursuant
to a settlement agreement, covering a period of time
prior to that employee’s reinstatement.10
Accordingly, we conclude that the court’s central
finding that ‘‘[t]he plaintiff does not dispute that the
defendant, if it had been required to make pension contributions, would have been making those monthly contributions from the time of his reinstatement in 1993’’
is clearly erroneous because there is no evidence in
the record to support it. ‘‘A finding of fact is clearly
erroneous when there is no evidence in the record to
support it . . . or when although there is evidence to
support it, the reviewing court on the entire evidence
is left with the definite and firm conviction that a mistake has been committed.’’ (Internal quotation marks
omitted.) Noroton Properties, LLC v. Lawendy, 154
Conn. App. 367, 378, 107 A.3d 980 (2014); see also Tobet
v. Tobet, 119 Conn. App. 63, 70, 986 A.2d 329 (2010)
(where this court’s review of the transcript revealed
that no evidence as to the cost of tuition and board at
University of Connecticut at Storrs was provided to the
court, court’s finding that the tuition and board was
‘‘$16,000 or $17,000’’ was clearly erroneous). We further
conclude that because the evidence adduced at trial
did not support the defendant’s claim that the statute
of limitations began to run upon its failure to make a
monthly contribution, the defendant has failed to meet
its burden of proof on its statute of limitations special defense.
10
Neither party argues that the date the plaintiff discovered that the defendant had not yet purchased the pension credit serves as the accrual date
for the plaintiff’s action, and the trial court correctly recognized that ‘‘there
is no basis in law’’ for any claim that the plaintiff’s discovery in 2002 or
2003 that the defendant had not yet purchased the credit could serve as the
accrual date.
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II
The plaintiff next claims that the court erroneously
concluded that his action was barred by the doctrine
of laches. Specifically, he claims that he did not inexcusably delay filing suit and that the defendant failed to
prove that the alleged delay has caused undue prejudice. We conclude that the defendant failed to meet its
burden of proving that the elements of the doctrine of
laches had been satisfied.
We first note the standard of review. ‘‘The defense of
laches, if proven, bars a plaintiff from seeking equitable
relief in a case in which there has been an inexcusable
delay that has prejudiced the defendant. . . . First,
there must have been a delay that was inexcusable,
and, second, that delay must have prejudiced the defendant. . . . A conclusion that a plaintiff has been guilty
of laches is one of fact for the trier and not one that
can be made by this court, unless the subordinate facts
found make such a conclusion inevitable as a matter
of law. . . . We must defer to the court’s findings of
fact unless they are clearly erroneous. . . . Whether
the defense of laches was applicable to this action,
however, is a question of law. When there is a question
of law, our review of the court’s decision is plenary.’’
(Citation omitted; internal quotation marks omitted.)
Florian v. Lenge, 91 Conn. App. 268, 281, 880 A.2d 985
(2005). ‘‘[T]he burden is on the party alleging laches
to establish that defense.’’ (Internal quotation marks
omitted.) Lynwood Place, LLC v. Sandy Hook Hydro,
LLC, 150 Conn. App. 682, 690, 92 A.3d 996 (2014); see
also Price v. Independent Party of CT—State Central,
323 Conn. 529, 544, 147 A.3d 1032 (2016).
The trial court, in support of its conclusion that the
doctrine of laches barred the plaintiff’s action, stated:
‘‘In this case, the plaintiff discovered for the first time
in late 2002 or early 2003 that the defendant had not
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been making contributions to his retirement since his
reinstatement. He did not file this action until 2014,
nearly eleven years after he first learned of the alleged
breach. The plaintiff cannot refute the defendant’s claim
that the delay is unreasonable and inexcusable. Moreover, the defendant has offered credible evidence that
it would incur significantly larger damages in order to
purchase pension credits at this time, compared to the
costs it would have incurred had the plaintiff timely
[filed] his claim.’’
The plaintiff first argues that ‘‘[t]he trial court’s finding that the action is barred by the doctrine of laches
was premised on the court’s erroneous conclusion that
the plaintiff could have maintained a cause of action
in 2002 or 2003 when he first learned that the defendant
had not purchased pension credits covering the period
identified in the settlement agreement—despite the
defendant having no obligation to provide him with
retirement benefits until 2017 and the town not yet
having repudiated its obligation to do so.’’ We agree
that the trial court’s determination that the delay was
unreasonable and inexcusable was premised on its erroneous factual finding that the alleged breach occurred
upon the failure to make a monthly contribution, as
shown by its statement that the plaintiff learned in 2002
or 2003 that ‘‘the defendant had not been making contributions to his retirement since his reinstatement.’’ See
part I of this opinion.
The plaintiff further claims that the defendant has
failed to prove that the alleged delay has caused undue
prejudice and argues that the trial court’s finding that
the defendant would incur significantly larger damages
in order to purchase the pension credit at this time is
unsupported by any evidence. The plaintiff claims that
the ‘‘only evidence in the record concerning the costs
associated with purchasing the pension credits’’ is the
letter from the retirement commission dated April 29,
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2010, indicating that a payment in the amount of $99,316
would be necessary to purchase the additional pension
credit. The plaintiff claims that although the letter
reflected that a new calculation would be required if
the defendant declined to purchase the credit within
one year and that it indicated an interest adjustment
would be required up until the date of payment, there
was no evidence that the ‘‘apparent increase would
unduly prejudice the defendant.’’ He further argues that
‘‘[t]he defendant presented no evidence concerning the
relative cost of purchasing the pension credits in 1994
as opposed to in 2014 when this action was filed.’’
The defendant, in its three sentence response in its
brief on appeal, generally asserts that the lapse of time
would unduly prejudice the defendant; cf. Lynwood
Place, LLC v. Sandy Hook Hydro, LLC, supra, 150 Conn.
App. 691 (‘‘[a] mere lapse of time does not constitute
laches unless it results in prejudice to the defendants’’
[internal quotation marks omitted]); and repeats the
trial court’s challenged finding. The defendant does not
direct this court to any evidence in the record that
supports the challenged finding underlying the court’s
prejudice determination. Moreover, our independent
review of the record reveals that the defendant presented no evidence, beyond the April 29, 2010 letter,
as to the relative cost of purchasing the pension credit.
Accordingly, we conclude that the trial court’s finding
that the defendant was prejudiced is clearly erroneous
because it is not supported by evidence in the record.
Because the defendant failed to show prejudicial delay,
the court incorrectly concluded that it had established
the defense of laches. See Cifaldi v. Cifaldi, 118 Conn.
App. 325, 336, 983 A.2d 293 (2009); see also Burrier v.
Burrier, 59 Conn. App. 593, 597, 758 A.2d 373 (2000)
(holding that trial court incorrectly concluded that
laches barred the plaintiff from seeking the relief she
requested after it concluded that prejudicial delay had
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not been established where defendant failed to offer
evidence concerning prejudice).
In its memorandum of decision, the trial court did
not reach the merits of the plaintiff’s claims because it
concluded that the action was barred by the statute of
limitations and the doctrine of laches. Accordingly, we
remand this case to the trial court to decide the merits
of the plaintiff’s claims.
The judgment is reversed and the case is remanded
for further proceedings consistent with this opinion.
In this opinion the other judges concurred.

BARBARA B. HAMBURG v. JEFFREY R. HAMBURG
(AC 38225)
DiPentima, C. J., and Lavine and Prescott, Js.
Syllabus
The defendant, whose marriage to the plaintiff previously had been dissolved
pursuant to a foreign dissolution judgment, appealed to this court from
the judgments of the trial court ordering him to pay to the substitute
plaintiff, R, the temporary administrator of the estate of the deceased
plaintiff, certain funds that the defendant had misappropriated from his
children’s education accounts, and granting the motion to intervene
filed on behalf of his daughter, A. The foreign dissolution judgment and
a subsequent stipulated agreement both required the defendant to place
funds for the children’s education into certain accounts. R filed an
application for order to show cause as to why an order should not enter
that the defendant, inter alia, make payments to R to reimburse funds the
defendant had misappropriated from the children’s education accounts.
Subsequently, the defendant filed a motion to dismiss, in which he
claimed that R lacked standing and, therefore, that the court lacked
subject matter jurisdiction over that portion of the action. The trial court
denied the defendant’s motion to dismiss, granted in part R’s application
for order to show cause, and ordered the defendant to make payments
on the debt owed to the children. On appeal, the defendant claimed
that the trial court improperly determined that because he previously
had failed to challenge R’s standing at the time R filed a motion to be
substituted as the party plaintiff, he could not oppose the application
for an order to show case on the ground of standing. Held:
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1. The trial court improperly denied the defendant’s motion to dismiss filed
in response to R’s application for order to show cause, that court having
erroneously concluded that R had standing to prosecute an action for
the repayment of the funds that the defendant took from the children’s
education accounts: that court improperly determined that because the
defendant did not object to R’s motion to be substituted as the plaintiff,
he was precluded from questioning R’s standing to pursue the moneys
owed the children, as the issue, at the time R filed the motion to be
substituted as the plaintiff, was whether R had standing to pursue the
decedent’s claims against the defendant that had been reduced to judgment, whereas the standing issue raised by the application for order to
show cause concerned whether R, on behalf of the decedent’s estate,
could pursue the children’s claims against the defendant, which had not
previously been raised or litigated, and, therefore, the defendant properly
raised the issue of standing, which may be raised at any time; moreover, R
failed to demonstrate standing with respect to the moneys the defendant
owed the children, as R did not point to any evidence presented demonstrating a personal and direct interest in the money the defendant owed
his children, R did not claim the existence of a fiduciary relationship
with the children, and the court made no factual finding that R had a
direct and personal interest in the moneys or the right to collect the
funds on behalf of the children, unlike the direct interest R had in the
money the defendant owed the decedent.
2. The trial court properly granted the motion to intervene filed on behalf
of A: the evidence in the record showed that A, who had reached the
age of majority, had a direct and personal interest in having the defendant
reimburse her education funds, as the separation agreement and the
subsequent stipulated agreement both provided that the children were
to be the beneficiaries of certain accounts intended to fund their educational expenses through postsecondary school, the stipulated agreement
further provided that any remaining funds in the account were to be
divided between the children equally once they graduated from college,
and no other party had standing to pursue repayment from the defendant
of the funds he took from the education accounts for his own use;
moreover, the defendant failed to establish his claim that the motion
to intervene should have been denied because it was not timely, and
he failed to show that he was prejudiced by the court’s granting of A’s
motion to intervene to obtain the moneys he took from her education
account.
Argued January 3—officially released June 5, 2018
Procedural History

Action to enforce a foreign judgment of dissolution,
brought to the Superior Court in the judicial district
of New Haven, where the court, Abery-Wetstone, J.,
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rendered a modified judgment in accordance with an
agreement of the parties; thereafter, the court, AberyWetstone, J., granted the motion to substitute Richard
Beach, the temporary administrator of the estate of the
named plaintiff, as the plaintiff; subsequently, the court,
Emons, J., denied the defendant’s motion to dismiss
the substitute plaintiff’s motion to show cause for the
defendant’s failure to comply with certain orders and
granted in part the substitute plaintiff’s motion to show
cause, and the defendant appealed to this court; thereafter, the court, Emons, J., granted the motion to intervene filed by Barbara A. Hamburg, and the defendant
filed an amended appeal with this court; subsequently,
the court, Emons, J., denied the defendant’s motion for
an articulation. Reversed in part; judgment directed in
part; further proceedings.
Chris R. Nelson, for the appellant (defendant).
Richard W. Callahan, for the appellees (substitute
plaintiff and intervening plaintiff).
Opinion

LAVINE, J. In this protracted postmarital dissolution
action, the defendant, Jeffrey R. Hamburg, appeals from
the judgments of the trial court (1) ordering him to
pay to the estate of the deceased plaintiff, Barbara B.
Hamburg (decedent), funds he had misappropriated
from his children’s education accounts, and (2) granting
the motion to intervene filed on behalf of his daughter,
Barbara A. Hamburg (Ali). On appeal, the defendant
claims that the court improperly (1) denied his motion
to dismiss for lack of subject matter jurisdiction and
(2) granted the motion to intervene. We agree that the
trial court erred when it denied the defendant’s motion
to dismiss but conclude that it properly granted Ali’s
motion to intervene. We, therefore, reverse in part and
affirm in part the judgments of the trial court.
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A lengthy factual and procedural history underlies
the defendant’s appeal. The decedent and the defendant
were married in March, 1989, and had two children: a
son, Madison Hamburg, born in 1991, and a daughter,
Ali, born in 1993. In 2001, the decedent commenced an
action for dissolution of marriage in the Superior Court
of Fulton County, Georgia, where the decedent and
the defendant reached an agreement (separation
agreement) that was incorporated in the Georgia court’s
September 5, 2002 judgment dissolving their marriage.
Among other things, the judgment required the defendant to pay the decedent alimony and child support
and to place funds for the children’s education in certain accounts.1
On April 5, 2005, the decedent filed a certified copy
of the Georgia dissolution judgment in our Superior
Court pursuant to General Statutes § 46b-71,2 and the
trial court domesticated the Georgia judgment. The
decedent and the defendant subsequently filed numerous motions for contempt in which they claimed, primarily, that the other had failed to comply with his or
her financial obligations under the separation
agreement. On March 6, 2009, the court, Markle, J.,
1

In addition, the defendant agreed to maintain life insurance ‘‘in an amount
equal to the remaining balance of his minimum obligations for child support
. . . . Said insurance policy or policies shall remain in full force and effect,
naming [the decedent] and the minor children as beneficiary, until [the
defendant] has no further financial obligation for any child . . . .’’
With respect to the children’s education funds, the decedent and the
defendant agreed that each of them ‘‘shall maintain any and all custodial
accounts held in his or her individual name for the benefit of the children.
Said accounts shall be used only for the educational expenses of the children
. . . . Notwithstanding the foregoing, [the defendant] shall not utilize said
custodial accounts for payment of his child support obligation . . . . Each
party shall provide the other party a copy of the statement for all custodial
accounts in which he or she is custodian on a quarterly basis.’’
2
General Statutes § 46b-71 (a) provides in relevant part: ‘‘Any party to an
action in which a foreign matrimonial judgment has been rendered, shall
file, with a certified copy of the foreign matrimonial judgment, in the court
in this state in which enforcement of such judgment is sought . . . .’’
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issued a memorandum of decision with respect to the
parties’ postjudgment motions. The court found that
the defendant was in wilful violation of the dissolution
judgment that required him to pay the decedent $2000
per month for child support for the period of October,
2007, through February, 2009. The child support arrearage was $32,000 at that time. The court ordered the
defendant to pay the decedent $16,000 on or before
March 31, 2009, and to pay the decedent an additional
$1000 a month in child support until the arrearage was
paid.The court, however, denied the defendant’s motion
to modify his child support obligation, after finding that
there had been no substantial change downward in his
financial circumstances. In fact, the court found that his
income had increased. With respect to the decedent’s
motion for contempt for the defendant’s failure to pay
educational and medical expenses for the children, the
court ordered the decedent and the defendant to family
relations for mediation.3
During a hearing on June 4, 2009, Judge Markle heard
evidence that, in 2005, there was $150,000 in the education account of each child. On the date of the hearing,
the defendant testified that there was then remaining
$10,050 in Madison Hamburg’s account and $23,000 in
Ali’s account. He also testified that he had taken the
children’s funds for his own use. The court again found
the defendant in contempt and ordered him incarcerated until he paid $8000 to purge the contempt.
On November 24, 2009, the decedent and the defendant appeared before the court on a motion for contempt and a motion to modify the dissolution judgment
3

On May 14, 2009, Judge Markle ordered the defendant to pay the decedent
certain counsel fees and to provide counsel for the decedent with seven
years’ worth of records regarding the children’s education funds. On June
3, 2009, the court found the defendant in wilful contempt for failing to
produce records regarding the education funds, and for failing to make
any payments for current child support and toward the arrearage owed
the decedent.
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that had been filed by the decedent. The documents
presented to the court demonstrated that the defendant
had taken funds from the children’s education accounts
for his personal use. After he was advised by counsel,
the defendant invoked his right to remain silent. At the
request of the parties, the court continued the matter
to permit the decedent and the defendant to negotiate
a settlement.
On December 23, 2009, the court, Abery-Wetstone,
J., opened the judgment of dissolution, and accepted
a stipulation (2009 stipulation) from the decedent and
the defendant that modified portions of the separation
agreement, particularly custody and their respective
financial obligations.4 The 2009 stipulation required the
4

The relevant portions of the 2009 stipulation provided in part:
‘‘1. . . .
‘‘b. The defendant shall pay to the [decedent] the sum of $245 per week
. . . for the benefit of the minor child [Ali] . . . .
‘‘c. The [decedent] shall open an account for the benefit of the minor
children. The account shall be used to pay for the educational expenses of
the minor children, through postsecondary school, excluding any graduate
studies. Once both children have graduated from college, the balance of
any funds in the account shall be divided between the children 50/50.
‘‘d. The defendant shall pay to the [decedent] $324,000, plus 4 [percent]
interest per annum, until the sum is paid in full. [The decedent] shall deposit
the payments received into the account referenced above for the benefit of
the minor children. The defendant shall pay the $324,000 plus interest at
the following nonmodifiable rate . . . .
‘‘i. The defendant shall maintain, until all financial obligations to the
[decedent] and children under the judgment and orders of the court are
paid in full, life insurance in the amount of $600,000, name the [decedent]
and the minor children as irrevocable, equal beneficiaries. . . .
‘‘2. Defendant owes the [decedent] the following additional sums:
‘‘a. $30,000 in child support arrears;
‘‘b. $30,000 in attorney fees and costs;
‘‘c. $25,000 toward unreimbursed medical and health related expenses;
and,
‘‘d. $25,000 toward the tuition costs for the parties’ son for the payment
due in January.
‘‘e. $41,000 toward educational costs for [the] children paid by [the decedent]. . . .
‘‘5. These orders are domestic support orders, and are in the nature of
support, and are nondischargeable in bankruptcy. Defendant shall hold the

Page 28A

CONNECTICUT LAW JOURNAL

338

JUNE, 2018

June 5, 2018

182 Conn. App. 332

Hamburg v. Hamburg

defendant to make payments on the arrearage owed
the decedent pursuant to a court-ordered schedule. The
court ordered the decedent and the defendant to appear
in court periodically so it could monitor the defendant’s
compliance with the 2009 stipulation. On February 3,
2010, during a compliance hearing, the defendant, who
previously had invoked his right to remain silent with
respect to the children’s education funds, did so again.
The court found that the defendant had the ability to
pay the sums ordered under the 2009 stipulation and
found him in wilful contempt for failing to pay. The
court ordered him to reinstate his life insurance policy
and provide the decedent with proof of the policy’s
beneficiaries. The court warned the defendant that if
he failed to comply with its orders, he would go to jail.
The defendant and counsel for the parties appeared
in court on March 3, 2010, but the decedent did not.
She later was discovered at her home, murdered. On
March 12, 2010, Richard Beach, the temporary administrator of the decedent’s estate, filed a motion to be
substituted as the party plaintiff (substitute plaintiff).5
The defendant voiced no objection to the motion to
substitute, and Judge Abery-Wetstone granted it on
March 17, 2010. At the time, however, the court questioned whether the children should have counsel to
protect their rights under the 2009 stipulation. Counsel
for the estate did not agree that the children needed
[decedent] harmless and indemnify the [decedent] for any and all expenses
and fees she incurs to respond to any bankruptcy petition by the defendant.’’
The court canvassed the parties and each of them stated that the 2009
stipulation was fair, reasonable, and in the best interests of their children.
Note that in December, 2009, Madison Hamburg was eighteen.
5
At trial and on appeal, the parties use the terms substitute plaintiff and
decedent’s estate interchangeably. Because an estate is not a legal entity;
see Estate of Rock v. University of Connecticut, 323 Conn. 26, 32, 144 A.3d
420 (2016); and the substitute plaintiff was acting in a representative capacity
on behalf of the estate, we refer to the substitute plaintiff in this opinion.
See Silver v. Holtman, 114 Conn. App. 438, 443, 970 A.2d 740 (2009) (fiduciary
of estate has standing in representative capacity to assert rights of estate).
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their own counsel. At that time, the defendant’s bankruptcy counsel informed the court that the defendant
had, that day, filed a petition in bankruptcy.
On March 24, 2010, the defendant and the substitute
plaintiff appeared before Judge Markle to enter into an
agreement (2010 agreement).6 The court approved the
2010 agreement.7
Between April 23, 2010, and February 1, 2012, the
defendant and the substitute plaintiff appeared in court
many times for compliance hearings.8 On November 7,
2011, the substitute plaintiff filed a motion for contempt
6

The 2010 agreement provided in part:
‘‘[1.] The parties agree that the court has continuing jurisdiction over
compliance with the orders of the court. . . .
‘‘4. The parties agree that under paragraph 1 (d) of the 12/23/09 order,
the payment shall be reduced to $4500 ($1,061.67 shall be paid as current
child support, which the substitute plaintiff shall use for the benefit of the
minor child, and deliver to any guardian [of the minor child] once appointed
by the probate court; and $3,438.33 to be applied toward the replenishment
of the $324,000 debt owed to [Uniform Gifts to Minors Act]), subject to a
final accounting. . . .
‘‘7. The defendant shall immediately apply for life insurance in an amount
required by the court order with at least 5 insurance companies within 7
days. He shall bring proof of the applications to the next court date. . . .
‘‘10. All other orders, not herein modified shall remain in full force and
effect.
‘‘11. All outstanding discovery orders shall be complied with by 3/31/10.’’
(Emphasis added.)
7
At the time the court accepted the 2010 agreement, Judge Markel stated
for the record: ‘‘First and foremost, pursuant to the first agreement that the
parties agree that the court has continuing jurisdiction over compliance
with the prior court orders entered by this court. . . . After reviewing that
law, the court finds that it can accept the agreement of the parties that the
court has continuing jurisdiction over the compliance of the outstanding
court orders on this date.’’ (Emphasis added.)
8
On July 29, 2011, and again on May 2, 2012, the state charged the defendant with larceny in the first degree for his misappropriation of the children’s
education funds. See State v. Hamburg, N23N-CR-11-0121767-S, and State
v. Hamburg, N23N-CR-12-0128767-S. The trial court in the criminal matters,
Keegan, J., permitted the defendant to enter the accelerated rehabilitation
program on September 10, 2013, and further ordered him to comply with
the family court orders for repayment within twenty-four months.
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against the defendant, which was heard by the court,
Conway, J., on February 1, 2012. During the hearing,
the substitute plaintiff represented that the defendant
had not repaid any of the moneys he had taken from
the children’s education funds. The court found the
defendant in contempt and ordered him committed to
the custody of the Commissioner of Correction and that
he pay $50,000 to purge the contempt. On April 18, 2012,
the substitute plaintiff agreed to have the record reflect
that $20,000 had been tendered toward the $50,000
purge amount, and requested that the court stay the
order of incarceration. The court, Gould, J., ordered
the defendant released from incarceration and that he
not leave either Connecticut or New York without a
court order.9 On June 5, 2012, Judge Gould also ordered
the defendant to continue to pay the estate $500 per
week toward the remaining $30,000 purge amount. The
defendant did not comply.
On March 12, 2015, the substitute plaintiff filed an
application for order to show cause why an order should
not enter that the defendant (1) reimburse the estate for
the fees and costs it incurred to defend the bankruptcy
action; (2) commence making payments on the debt
owed to the children; and (3) provide proof that he is
maintaining life insurance to secure the judgment debt.
On May 13, 2015, in response to the substitute plaintiff’s
application for order to show cause, the defendant filed
a motion to dismiss, claiming that the substitute plaintiff
lacked standing and, therefore, the court lacked subject
matter jurisdiction over that portion of the action.
In his memorandum of law in support of his motion
to dismiss, the defendant argued with respect to the
claims made in the application for order to show cause
that the substitute plaintiff had failed to demonstrate
why his ‘‘obligations’’ inure to its benefit and how the
substitute plaintiff is aggrieved by his actions or inactions in the context of the present case. He argued
9

The defendant resided on Park Avenue in New York City.
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that the substitute plaintiff is neither classically nor
statutorily aggrieved by the debt he owes the children
and his failure to procure life insurance. The defendant
also argued that the substitute plaintiff lacks standing
to pursue a claim against him for the claimed attorney’s
fees and costs to defend the bankruptcy proceeding.
Moreover, the defendant argued that the substitute
plaintiff could not rely on the 2010 agreement and
related court order, as the order was improper and void
as a matter of law. More specifically, the defendant
argued that upon the decedent’s death, the court lacked
subject matter jurisdiction to enter an order approving
the 2010 agreement.
The substitute plaintiff objected to the motion to
dismiss on the grounds that ‘‘(1) [the] [s]ubstituted
plaintiff is [a] proper party; (2) [r]es judicata/collateral
estoppel; (3) [the] [s]ubstituted party has interests;
[and] (4) [p]ublic policy.’’ On June 17, 2015, the court,
Emons, J., denied the defendant’s motion to dismiss
after finding that the ‘‘children’s claim to the money
is solely through the estate.’’10 The court scheduled a
hearing on the merits of the application to show cause.
10
In denying the defendant’s motion to dismiss, the court stated that it
has a legal and equitable interest in enforcing its orders. Although the
children are no longer minors and the decedent is no longer alive, the order
‘‘was in the form of [the 2009 stipulation] for the benefit of the children.
The children’s claim to the money is solely through the estate.’’ The defendant
has not done what he promised to do and was ordered to do pursuant to
the 2009 stipulation. The 2009 stipulation carries out a previous court order
regarding postsecondary education expenses for the children. The 2009
stipulation gave rights to the decedent for the benefit of the children, one
of whom was eighteen years old at the time.
The court also stated that the defendant previously had an opportunity
to litigate whether the estate had an interest in the matter at the time
Judge Abery-Wetstone ruled on motion 172 to substitute the temporary
administrator of the estate. The court found that the estate has used other
moneys to pay the educational expense of the children to its detriment and
to their detriment.
The court also found that there was ‘‘a follow-up motion . . . agreement
. . . dated March 24, 2010, where . . . the estate and [the defendant] agreed
that the court has continuing jurisdiction over this case.’’ Despite the defen-
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On July 14, 2015, the defendant filed an objection to
the substitute plaintiff’s application for order to show
cause in which he claimed that he was sixty-six years
old, has a debilitating back injury, was unemployed,
and did not have the financial ability to pay the funds
requested by the substitute plaintiff. He also claimed
that the substitute plaintiff’s request is not enforceable
on the ground of laches, his obligation to pay funds to
the estate ended when the children reached the age of
majority, and the substitute plaintiff had no authority
to prosecute a motion on behalf of the children. The
defendant also objected to the use of any funds intended
to benefit the children to pay the counsel fees of the
estate. Judge Emons again found that the estate,
through the substitute plaintiff, had standing to pursue
the judgment debt and, on July 14, 2015, ordered the
defendant to pay to counsel for the estate $500 per
week to be applied toward the $324,000 plus 4 percent
annual interest that the defendant owed the children.
The court ordered counsel for the estate to place the
moneys the defendant paid in a trust account until further order of the court. The defendant appealed from
the judgment on August 3, 2015.11
On September 9, 2015, counsel for the estate filed a
motion to intervene on Ali’s behalf for the limited purpose of asserting her rights and interests ‘‘in the enforcement of court orders related to the [Uniform Gifts to
Minors Act] funds that are the subject of this court’s
jurisdiction.’’12 The defendant objected to Ali’s motion
dant’s argument that the 2010 agreement is void, the defendant has adhered
to part of the agreement but not to other parts. For the foregoing reasons,
the court denied the defendant’s motion to dismiss.
11
On his appeal form, the defendant stated that he was appealing from
the postjudgment order of ‘‘7/14/2015,’’ as well as the denial of his motion
to dismiss.
12
No trial court made a finding as to the nature of the custodial accounts
that held the moneys intended for the children’s education. The 2009 stipulation makes reference to a custodial account into which the decedent was
to place funds for the children’s education. At the time, one of the children
had already turned eighteen.
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to intervene as a matter of right on the ground that she
lacked standing to do so and argued that she cannot
satisfy the intervention test set forth in Kerrigan v.
Commissioner of Public Health, 279 Conn. 447, 456–57,
904 A.2d 137 (2006). He further argued that, although
he does not agree that the substitute plaintiff has standing to recoup the funds he took from the children’s
education accounts, given the court’s ruling on the
application for order to show cause, he claimed that
Ali’s interest in the funds was being represented adequately by the estate and, therefore, Ali did not need
to be made a party. He also argued that by permitting
Ali to intervene, multiple parties would be pursuing him
for the moneys he took from the children’s education
fund. Judge Emons granted Ali’s motion to intervene.
The defendant amended his appeal to challenge the
court’s granting of Ali’s motion to intervene.
On appeal, the defendant claims that (1) the substitute plaintiff lacks standing to prosecute the present
action for repayment of moneys he owes the children
and (2) Ali failed to demonstrate that she has a direct
and substantial interest in the case and, therefore, she
also lacks standing. Standing is at the core of each of
the defendant’s claims.13 We agree with the defendant
that the substitute plaintiff lacks standing to prosecute
repayment of the children’s education funds and, therefore, the court improperly denied the motion to dismiss
and granted the application for order to show cause
requiring him to make payments to counsel for the
estate to reimburse the moneys he owes the children.
We conclude, however, that the court properly granted
13

In the separation agreement, the parties agreed that the application and
interpretation of said agreement shall be governed by the laws of Georgia.
The choice of law provision dictates matters of substance, but procedural
issues such as the standard of review are governed by Connecticut law.
Ferri v. Powell-Ferri, 326 Conn. 438, 447, 165 A.3d 1137 (2017). ‘‘The issue of
standing is also a procedural issue and is, therefore, governed by Connecticut
law.’’ Id.
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Ali’s motion to intervene, as she has a direct interest
in the repayment of the education funds, but that she
must assert her rights against the defendant in the civil,
not family, court.
We begin by setting forth the legal principles regarding standing. ‘‘Standing is the legal right to set judicial
machinery in motion. One cannot rightfully invoke the
jurisdiction of the court unless he [or she] has, in an
individual or representative capacity, some real interest
in the cause of action, or a legal or equitable right, title
or interest in the subject matter of the controversy.
. . . [When] a party is found to lack standing, the court
is consequently without subject matter jurisdiction to
determine the cause. . . . We have long held that
because [a] determination regarding a trial court’s subject matter jurisdiction is a question of law, our review
is plenary. . . . In addition, because standing implicates the court’s subject matter jurisdiction, the issue
of standing is not subject to waiver and may be raised
at any time. . . .
‘‘Because lack of standing implicates the trial court’s
subject matter jurisdiction, it is properly raised by way
of a motion to dismiss. . . . Our standard of review of
a trial court’s findings of fact and conclusions of law
in connection with a motion to dismiss is well-settled.
A finding of fact will not be disturbed unless it is clearly
erroneous. . . . [If] the legal conclusions of the court
are challenged, we must determine whether they are
legally and logically correct and whether they find support in the facts . . . . Thus, our review of the trial
court’s ultimate legal conclusion and resulting [denial]
of the motion to dismiss will be de novo.’’ (Citations
omitted; footnote omitted; internal quotation marks
omitted.) Property Asset Management, Inc. v. Lazarte,
163 Conn. App. 737, 745–46, 138 A.3d 290 (2016).
‘‘A motion to dismiss [for lack of standing] . . .
properly attacks the jurisdiction of the court, essentially
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asserting that the plaintiff cannot as a matter of law
and fact state a cause of action that should be heard
by the court. . . . A motion to dismiss tests, inter alia,
whether, on the face of the record, the court is without
jurisdiction. . . .
‘‘Standing is not a technical rule intended to keep
aggrieved parties out of court; nor is it a test of substantive rights. Rather it is a practical concept designed to
ensure that courts and parties are not vexed by suits
brought to vindicate nonjusticiable interests and that
judicial decisions which may affect the rights of others
are forged in hot controversy, with each view fairly and
vigorously represented.’’ (Citations omitted; internal
quotation marks omitted.) Emerick v. Glastonbury, 145
Conn. App. 122, 127–28, 74 A.3d 512 (2013), cert. denied,
311 Conn. 901, 83 A.3d 348 (2014).
‘‘The requirement of directness between the injuries
claimed by the plaintiff and the conduct of the defendant also is expressed, in our standing jurisprudence,
by the focus on whether the plaintiff is the proper party
to assert the claim at issue.’’ (Emphasis added.) Ganim
v. Smith & Wesson Corp., 258 Conn. 313, 347, 780 A.2d
98 (2001). ‘‘The plaintiff bears the burden of proving
subject matter jurisdiction, whenever and however
raised.’’ (Internal quotation marks omitted.) Emerick
v. Glastonbury, supra, 145 Conn. App. 128.
I
The defendant first claims that the court erroneously
concluded that the substitute plaintiff has standing to
prosecute an action for repayment of the funds he took
from the children’s education accounts. He argues,
among other things, that the court improperly denied
his motion to dismiss by concluding that the defendant
had a prior opportunity to raise his lack of standing
claim at the time the temporary administrator filed his
motion to be substituted as the party plaintiff. He also
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argues that the substitute plaintiff failed to prove that
he was authorized to act on behalf of the children.
We agree.
A
The defendant claims that the court improperly determined that, because he previously had failed to challenge the standing of the substitute plaintiff at the time
he filed a motion to be substituted as the party plaintiff,
the defendant could not oppose the application for
order to show cause on the ground of standing. We
agree because, at the time the substitute plaintiff filed
a motion to be substituted, the issue was whether he
had standing to pursue the decedent’s claims against
the defendant that had been reduced to judgment. The
standing issue raised by the application for order to
show cause is whether the substitute plaintiff may pursue the children’s claims against the defendant.
In his motion to dismiss, the defendant argued that
the substitute plaintiff had failed to demonstrate in its
application for order to show cause why his ‘‘obligations’’ inure to the benefit of the substitute plaintiff and
how the substitute plaintiff, acting on behalf of the
estate, is aggrieved by his actions or inactions in the
context of the present case, i.e., the moneys owed to the
children. In other words, he claimed that the substitute
plaintiff had failed to demonstrate that he was either
statutorily or classically aggrieved.
In opposing the defendant’s motion to dismiss, the
substitute plaintiff argued on the ground of collateral
estoppel that because the defendant did not object to
his motion to be substituted as the party plaintiff in
March, 2010, the defendant was precluded from questioning the substitute plaintiff’s standing to pursue the
moneys owed the children. Judge Emons agreed with
the substitute plaintiff, stating that the defendant ‘‘had
ample opportunity to litigate the issue as to whether
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or not there was standing of the estate’’ when Judge
Abery-Wetstone heard and ruled on the motion to substitute. Unlike the issue in the application for order to
show cause, however, the issue before Judge AberyWetstone was whether the substitute plaintiff had
standing to pursue compliance with the court’s orders
regarding the decedent and her estate, not the children’s
right to their education funds. At the time the motion
to substitute the party plaintiff was granted, there was
a judgment against the defendant for the tens of thousands of dollars in past due alimony and child support
he owed the decedent. In its application for order to
show cause, the substitute plaintiff, on behalf of the
decedent’s estate, was pursuing the defendant for the
judgment debt he owed the children for the moneys
he took from their respective education funds. As we
discuss in part I B of this opinion, the substitute plaintiff
lacked standing to enforce the judgment related to the
children’s money, and the defendant, therefore, properly raised the issue of standing and the court’s subject
matter jurisdiction.
On appeal, the substitute plaintiff claims that Sousa
v. Sousa, 322 Conn. 757, 143 A.3d 578 (2016), controls
the defendant’s claim.14 We disagree, as Sousa is procedurally distinct. The issue in Sousa was whether it was
‘‘entirely obvious’’ that the trial court lacked subject
matter jurisdiction to open a stipulated judgment
between the parties, who were former husband and
wife. (Internal quotation marks omitted.) Id., 761. The
parties in Sousa did not agree to open the modified
dissolution judgment. The decedent and the defendant
in the present case, however, agreed to open the dissolution judgment and enter into the 2009 stipulation. Judge
14

In his brief, the substitute plaintiff also contends that we should not
review the defendant’s claim because it is inadequately briefed on appeal.
We do not agree, as the substitute plaintiff’s contention is predicated on
collateral estoppel grounds.
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Abery-Wetstone accepted the stipulation as a judgment
of the court. In his motion to dismiss, the defendant is
not challenging the court’s subject matter jurisdiction
over the money he owed the decedent. He also is not
challenging the substitute plaintiff’s standing to pursue
the debt he agreed to pay the decedent. With regard to
the motion for order to show cause, the defendant is
challenging the substitute plaintiff’s standing to pursue
the moneys he owes his children for having used the
funds in their education accounts for himself.
The issue of whether the substitute plaintiff had
standing to pursue the moneys the defendant owes his
children was not raised or litigated prior to May, 2015,
when the defendant filed his motion to dismiss. There
is no legal basis to preclude the defendant from filing
a motion to dismiss the application for order to show
cause. Moreover, standing implicates the court’s subject
matter jurisdiction and may be raised at any time. See,
e.g., Manning v. Feltman, 149 Conn. App. 224, 231, 91
A.3d 466 (2014). ‘‘Subject matter jurisdiction involves
the authority of the court to adjudicate the type of
controversy presented by the action before it. . . . [A]
court lacks discretion to consider the merits of a case
over which it is without jurisdiction . . . . The subject
matter jurisdiction requirement may not be waived by
any party, and also may be raised by a party, or by
the court sua sponte, at any stage of the proceedings,
including on appeal.’’ (Internal quotation marks omitted.) O’Reilly v. Valletta, 139 Conn. App. 208, 212–13,
55 A.3d 583 (2012), cert. denied, 308 Conn. 914, 61 A.3d
1101 (2013).
B
The defendant also claims that the court improperly
denied his motion to dismiss because the substitute
plaintiff failed to prove, and the court did not find,
that the substitute plaintiff had a direct interest in the
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moneys he took from the children’s education funds.
We agree.
In his brief, the defendant argues that at the time
the court heard his motion to dismiss, the substitute
plaintiff did not present any evidence of standing to
pursue the moneys he owes his children or under what
statutory or other right the substitute plaintiff may collect the money on behalf of the children.15 As previously
noted, ‘‘[a] plaintiff has the burden of proof with respect
to standing.’’ Emerick v. Glastonbury, supra, 145 Conn.
App. 128. The substitute plaintiff has not directed us
to any evidence presented at the time the court ruled
on the motion to dismiss that would demonstrate a
personal and direct interest in the money the defendant
owes the children, and our review of the record did not
disclose any such evidence.
The substitute plaintiff also does not claim that he
has a fiduciary relationship with the children. ‘‘It is the
infant, and not the next friend, who is the real and
proper party. The next friend, by whom the suit is
brought on behalf of the infant, is neither technically
nor substantially the party, but resembles an attorney,
or a guardian ad litem, by whom a suit is brought or
defended in behalf of another.’’ (Emphasis omitted;
internal quotation marks omitted.) Lowe v. Shelton, 83
Conn. App. 750, 756, 851 A.2d 1183, cert. denied, 271
Conn. 915, 859 A.2d 568 (2004). More importantly, however, the court made no factual finding that the substitute plaintiff has a direct and personal interest in those
moneys or the right to collect the funds on behalf of
15

The defendant properly points out that, pursuant to the 2009 stipulation,
the decedent was to be the custodian of the children’s education accounts.
General Statutes § 45a-559c sets forth the requirements for the appointment
of a successor custodian upon the death of the prior custodian. The substitute
plaintiff presented no evidence that the decedent designated a successor
prior to her death or that a successor trustee has been appointed by the
Probate Court.
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the children, unlike a direct interest in the money the
defendant owed the decedent. The substitute plaintiff,
therefore, failed to carry his burden to demonstrate
standing with respect to the moneys the defendant owes
his children.
For the foregoing reasons, the court improperly
denied the defendant’s motion to dismiss filed in
response to the application for order to show cause.
The case is remanded to the trial court with direction
to grant the motion to dismiss and to vacate the order
that the defendant make periodic payments to counsel
for the estate regarding the debt he owes the children.
II
The defendant’s second claim is that the court
improperly granted the motion to intervene filed on
behalf of his daughter. We disagree.
On September 9, 2015, counsel for the estate filed a
postjudgment motion to intervene on behalf of Ali. The
motion was predicated on General Statutes § 52-10716
and the corresponding rules of practice, i.e., Practice
Book §§ 25-6 and 9-18. The motion to intervene stated
in part that the undersigned counsel moved on behalf
of Ali to intervene for the limited purpose of asserting
her rights and interest in the enforcement of the orders
related to her education funds. Ali had relied on the
substitute plaintiff to advance her interests, but in light
of the defendant’s assertion that the substitute plaintiff
lacks standing, she moved to intervene.
16

General Statutes § 52-107 provides: ‘‘The court may determine the controversy as between the parties before it, if it can do so without prejudice
to the rights of others; but, if a complete determination cannot be had
without the presence of other parties, the court may direct that such other
parties be brought in. If a person not a party has an interest or title which
the judgment will affect, the court, on his application, shall direct him to
be made a party.’’
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Judge Emons determined that the defendant’s ‘‘obligation goes to the estate,’’17 and that is the reason that
the court denied the motion to dismiss. To the extent,
however, that the defendant argued that ‘‘the money
now flows to the children, who have now reached the
age of majority,’’ the court found that Ali ‘‘does have a
sufficient interest and that the legal requirements are
met . . . .’’ The court, therefore, granted Ali’s motion
to intervene.
On appeal, the defendant claims that the court
improperly granted Ali’s motion to intervene as a matter
of right because she not only failed to meet her burden
to establish her right to intervene, but also the motion
to intervene was untimely. We disagree.
To establish that he or she is entitled to intervene as
a matter of right, ‘‘the proposed intervenor must satisfy
a well established four element conjunctive test: [T]he
motion to intervene must be timely, the movant must
have a direct and substantial interest in the subject
matter of the litigation, the movant’s interest must be
impaired by disposition of the litigation without the
movant’s involvement and the movant’s interest must
not be represented adequately by any party to the litigation.’’ (Internal quotation marks omitted.) BNY Western
Trust v. Roman, 295 Conn. 194, 205, 990 A.2d 853 (2010);
see also Kerrigan v. Commissioner of Public Health,
supra, 279 Conn. 456–57.
‘‘A proposed intervenor must allege sufficient facts,
through the submitted motion and pleadings, if any, in
order to make a showing of his or her right to intervene.
The inquiry is whether the claims contained in the
motion, if true, establish that the proposed intervenor
has a direct and immediate interest that will be affected
by the judgment.’’ Washington Trust Co. v. Smith, 241
Conn. 734, 747, 699 A.2d 73 (1997), overruled in part on
17

We disagree with the court’s determination. See part I of this opinion.

Page 42A

CONNECTICUT LAW JOURNAL

352

JUNE, 2018

June 5, 2018

182 Conn. App. 332

Hamburg v. Hamburg

other grounds by Kerrigan v. Commissioner of Public
Health, supra, 279 Conn. 455.
On the basis of our review of the record, beginning
with the separation agreement, the children were to be
the beneficiaries of certain financial accounts intended
to fund their private school and college educations. See
footnote 1 of this opinion. On December 23, 2009, the
decedent and the defendant agreed to open the dissolution judgment and enter into the 2009 stipulated judgment. According to the 2009 stipulation, the decedent
was to open an account for the benefit of the children
and the account was to be used to pay their educational
expenses through postsecondary school, excluding any
graduate studies. Once the children were graduated
from college, any funds in the account were to be
divided between the children equally. See footnote 4
of this opinion. The evidence in the record discloses
Ali’s direct and substantial interest in the education
account. No other party has standing to pursue repayment from the defendant of the funds he took from the
accounts for his own use.18 The substitute plaintiff has
no fiduciary relationship with the children and, therefore, cannot adequately represent them. Because Ali has
a direct and personal interest in having the defendant
reimburse the education funds, she has carried her burden and the court properly granted her motion to
intervene.
The defendant also argues that Ali’s motion to intervene should have been denied because it was not timely,
having not been filed until after he took the present
appeal. As the substitute plaintiff points out, the motion
to intervene was filed after the defendant took an appeal
because he appealed from the court’s denial of his
motion to dismiss on the ground that the substitute
18
Madison Hamburg, who may have an interest in the education funds,
is not a party to the present action.
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plaintiff lacked standing. The defendant has not
explained how, if at all, he has been prejudiced by the
court’s granting of Ali’s motion to intervene to obtain
the money the defendant—her father—took from an
account that was to be used to pay for her education
through college. Although the defendant was ordered to
repay the moneys he took from the children’s education
accounts beginning on January 1, 2010, several courts
have found him in wilful contempt for failing to do so.
The defendant opposed the substitute plaintiff’s effort
to pursue repayment of the education funds on the
ground that he lacked standing and, therefore, Ali filed
a motion to intervene to protect her interest in the
funds. The court, therefore, properly granted the motion
to intervene.
The judgment denying the motion to dismiss is
reversed and the case is remanded with direction to
grant the motion to dismiss and to vacate the order
that the defendant make periodic payments to counsel
for the estate regarding the debt he owes the children.
The judgment with respect to the motion to intervene
is affirmed and the case is remanded for further proceedings.
In this opinion the other judges concurred.

KYLE S. v. JAYNE K.*
JAYNE K. v. KYLE S.
(AC 39969)
DiPentima, C. J., and Lavine and Bishop, Js.
Syllabus
The plaintiff in the first action, K, sought a dissolution of his marriage to
the defendant in that action, J. The trial court rendered judgment dissolving the marriage, and the dissolution judgment incorporated the parties’
* In accordance with our policy of protecting the privacy interests of the
victims of family violence, we decline to identify the victim or others through
whom the victim’s identify may be ascertained. See General Statutes § 54-86e.
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written agreement, which provided the parties with joint custody of
their minor child, T, and that T’s primary residence would be with K.
In February, 2016, J filed an application for an emergency ex parte order
of custody pursuant to statute (§ 46b-56f), seeking temporary custody
of T with no visitation between T and K. In her application, J alleged
that K had physically abused his fiancée in T’s presence, and that K had
been arrested as a result of the altercation. In a second action, J filed
an application for relief from abuse seeking a restraining order pursuant
to statute (§ 46b-15) to protect both herself and T, alleging that K had
threatened to kill J if she took T away from K, that K had been arrested
as a result of the altercation with his fiancée, and that K had a violent
history and criminal record of abuse. The trial court granted the ex parte
applications, issued a restraining order, awarded temporary custody of
T to J and scheduled further hearings. At a hearing in August, 2016, the
court modified custody, ordered the parties to have joint legal custody of
T, with T’s primary residence with J, permitted K to see T in therapeutic
sessions with C, a psychologist with whom T had begun therapy, and
ordered that T continue therapy with C until no longer needed and that
K could have contact with T as permitted by J. At a hearing in December,
2016, the court, with a waiver by both parties, admitted into evidence
an updated mental health report from C regarding T’s progress. The
court also extended the restraining order only as to J, ordering K to
stay 100 yards away from J at all times and not to have any contact
with J. The court further ordered that it would rely on C to dictate the
scope of K’s conduct with T in a therapeutic setting and stated that C
would be in charge of contact between K and T. On K’s appeal to this
court, held:
1. K could not prevail on his claim that J had failed to meet her burden of
proof with respect to her applications for relief from abuse and for an
emergency ex parte order of custody: the trial court properly issued
the restraining order to include protection for both J and T, as J presented
evidence of K’s altercation with his fiancée and his threat to harm J
and, thus, there was sufficient evidence before the court to prove that
a continuous threat of present physical pain or physical injury to J
existed as required by § 46b-15, and it was within the court’s discretion
to make such order it deemed appropriate for the protection of J, the
applicant, and T, her dependent child; moreover, there was sufficient
evidence to support the court’s determination that an immediate and
present risk of physical danger or psychological harm to T existed at
the time of J’s application for an emergency ex parte order of custody
pursuant to § 46b-56f, as the court heard evidence that K had engaged
in a physical altercation with his fiancée while T was present, T’s teacher
expressed concern about T’s behavior, C’s reports expressed concern
about incidents of violence at K’s home, and T’s babysitter testified that
T became scared, upset, and hurt when asked about going to K’s home.
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2. K failed to establish his claim that the court committed plain error in
admitting into evidence T’s mental health records, which was based on
his claim that certain waivers executed by the parties were invalid due
the existence of a conflict; the claimed error of the trial court was
neither readily discernible on its face nor obvious in the sense of not
debatable, as the parties, as the parents and de facto guardians of T,
agreed that the court should review T’s mental health reports, noted
the importance of protecting T’s privacy with respect to the records
and agreed it would be beneficial for the court to review them, K did
not provide any authority requiring the court to appoint a guardian ad
litem or showing that the parties’ agreement to allow the court to use
the records was improper, and K’s argument that the parties were disqualified from waiving T’s privilege because the parties were custody
combatants, and that waiver was done to advance each party’s own
interest instead of for T’s benefit was speculative and, therefore, unpersuasive.
3. The court’s order regarding K’s parenting time and custody of T constituted
an impermissible delegation of judicial authority to C; although it was
permissible for the court to seek advice and to accept recommendations
from a nonjudicial entity, the court, which expressly stated that it would
rely on C with respect to issues involving T and noted that C would
dictate the scope of K’s contact with T in a therapeutic setting, improperly granted decision-making authority to C by removing itself from the
process and permitting C to decide the nature and scope of K’s contact
with T.
Argued December 7, 2017—officially released June 5, 2018
Procedural History

Action, in the first case, for the dissolution of a marriage, and for other relief, brought to the Superior Court
in the judicial district of New Britain, where the court,
Dolan, J., rendered judgment dissolving the marriage
and granting certain other relief; thereafter, the defendant in the first case filed a motion to modify custody
and an application for an emergency ex parte order of
custody, and an application, in a second case, for relief
from abuse; subsequently, the court, Carbonneau, J.,
granted the application for ex parte order of custody
in the first case, and granted the application for relief
from abuse in the second case as to the applicant and
minor child; thereafter, the matters were consolidated
for a hearing before Carbonneau, J.; orders extending
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the order of temporary custody; subsequently, the
court, Carbonneau, J., rendered judgments modifying
custody in the first case and extending the temporary
restraining order only as to the applicant in the second
case, from which the plaintiff in the first case and
respondent in the second case appealed to this court.
Reversed in part; further proceedings.
Allen G. Palmer, with whom, on the brief, was Logan
A. Carducci, for the appellant (plaintiff in the first case,
respondent in the second case).
Opinion

DiPENTIMA, C. J. In this protracted domestic litigation, arising out of a dissolution of marriage action
and a separate application for relief from abuse, the
plaintiff/respondent, Kyle S., appeals from postjudgment orders of the court rendered in favor of the defendant/applicant, Jayne K.1 On appeal, Kyle S. claims that
(1) Jayne K. failed to meet her burden of proof with
respect to her application for relief from abuse filed
pursuant to General Statutes § 46b-15, her application
for an emergency ex parte order of custody filed pursuant to General Statutes § 46b-56f and her motion for
modification of custody filed pursuant to General Statutes § 46b-56, (2) the court committed plain error by
1
This appeal comes to us from two distinct yet intertwined files from the
Superior Court. In the divorce and custody action, Docket No. FA-084016382-S, Kyle S. was the plaintiff and Jayne K. the defendant. In the relief
from abuse action, Docket No. FA-16-4038505-S, Jayne K. was the applicant
and Kyle S. the respondent. For purposes of clarity and consistency, we
refer to the parties by name in this opinion.
We also note that Jayne K. represented herself in the proceedings before
the trial court. On June 30, 2017, we ordered that the appeal would be
considered solely on the basis of the record and Kyle S.’s brief and oral
argument as a result of Jayne K’s failure to file her brief by the established
deadline. See, e.g., Ellen S. v. Katlyn F., 175 Conn. App. 559, 560 n.1, 167
A.3d 1182 (2017); Gail R. v. Bubbico, 114 Conn. App. 43, 45 n.1, 968 A.2d
464 (2009).
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accepting the parties’ waiver of the minor child’s privileged mental health records and admitting the records
into evidence and (3) the court improperly delegated
its authority to decide Kyle S.’s parenting time and custodial rights to a nonjudicial entity. We agree with Kyle
S.’s third claim and, accordingly, reverse in part the
judgments of the trial court.
The following facts and procedural history are relevant to our discussion. In 2008, Kyle S. initiated a dissolution proceeding. On May 2, 2008, the parties agreed
to the appointment of Katarzyna Maluszewski as guardian ad litem for T, the minor child of the parties, whose
date of birth is in May, 2004 . On September 8, 2009,
Jayne K. filed an application for relief from abuse
against Kyle S., and the court issued an ex parte
restraining order. See Jayne S. v. Kyle S., 116 Conn.
App. 690, 690–91, 978 A.2d 94 (2009). Jayne K. alleged
that a previous restraining order had been issued
against Kyle S. as a result of a January, 2008 incident
when he had kicked Jayne K., breaking her rib. Id., 691.
The September, 2008 application sought a restraining
order after Jayne K. had claimed, inter alia, that Kyle
S. left a voicemail in which he had threatened ‘‘to kill’’
her. Id. Following a hearing, the court, Hon. Bernard
D. Gaffney, judge trial referee, extended the restraining
order for a period of six months, from October 3, 2008,
to April 3, 2009. Id., 691–92.
On April 22, 2009, the court, Dolan, J., rendered a
judgment dissolving the parties’ marriage. It found that
the parties had been married in July, 2006, and had one
child, T. The court incorporated the parties’ written
agreement dated April 17, 2009, into the dissolution
judgment. The agreement provided that the parties
would have joint custody of T, with his primary residence with Kyle S. The agreement also provided that
Jayne K. would not pay child support and neither party
would pay or receive alimony. In 2011, Maluszewski
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accepted $3000 as a full and final settlement of her fees
as the guardian ad litem for T.2
For the period between February, 2013, and February, 2016, the parties filed no motions, and the dissolution/custody file remained static. On February 11, 2016,
Jayne K. filed an application for an emergency ex parte
order of custody of T, pursuant to General Statutes
§ 46b-56f.3 She sought, inter alia, an order of temporary
custody of T, with no visitation between T and Kyle S.
In the affidavit attached to her motion, she claimed that
Kyle S. had physically abused his fiancée in the presence
of T. Jayne K. further stated that Kyle S. had been
arrested and that the Department of Children and Families (department) had been contacted. She also filed a
motion for modification of custody seeking sole custody
of T, listing Kyle S.’s arrest as the requisite material
change in circumstances.4
2

In the middle of a flurry of postjudgment child related filings, the court
reappointed Maluszewski as guardian ad litem on November 10, 2011. The
record does not reveal when thereafter Maluszewski ceased acting as T’s
guardian ad litem. At the July 25, 2016 hearing, the court noted that there
was no guardian ad litem in the case.
3
General Statutes § 46b-56f provides in relevant part: ‘‘(a) Any person
seeking custody of a minor child pursuant to section 46b-56 or pursuant to
an action brought under section 46b-40 may make an application to the
Superior Court for an emergency ex parte order of custody when such
person believes an immediate and present risk of physical danger or psychological harm to the child exists.
‘‘(b) The application shall be accompanied by an affidavit made under
oath which includes a statement (1) of the conditions requiring an emergency
ex parte order, (2) that an emergency ex parte order is in the best interests
of the child, and (3) of the actions taken by the applicant or any other
person to inform the respondent of the request or, if no such actions to
inform the respondent were taken, the reasons why the court should consider
such application on an ex parte basis absent such actions.’’
4
‘‘General Statutes § 46b-56 provides trial courts with the statutory authority to modify an order of custody or visitation. When making that determination, however, a court must satisfy two requirements. First, modification of
a custody award must be based upon either a material change [in] circumstances which alters the court’s finding of the best interests of the child
. . . or a finding that the custody order sought to be modified was not
based upon the best interests of the child. . . . Second, the court shall
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At this time, Jayne K., in a separate file, also filed
an application for relief from abuse against Kyle S.,
pursuant to General Statutes § 46b-15,5 seeking a
restraining order to protect both herself and T. In her
affidavit attached to this application, Jayne K.
expressed fear for her safety, stating that Kyle S. had
been arrested for attacking his fiancée, had a violent
history and criminal record of abuse, stalking and
harassment, and had threatened to kill Jayne K. if she
took T from him.
That day, the court, Carbonneau, J., granted Jayne
K.’s ex parte applications and awarded the relief sought
without holding a hearing. Specifically, the court issued
a restraining order and awarded temporary custody of
T to Jayne K. It further ordered the parties to cooperate
with the department and to follow any reasonable mandates. Additionally, the court scheduled a hearing on
these matters.
consider the best interests of the child and in doing so may consider several
factors. . . . Before a court may modify a custody order, it must find that
there has been a material change in circumstances since the prior order of
the court, but the ultimate test is the best interests of the child. . . . These
requirements are based on the interest in finality of judgments . . . and
the family’s need for stability. . . . The burden of proving a change to be
in the best interest of the child rests on the party seeking the change.’’
(Citations omitted; emphasis omitted; footnotes omitted; internal quotation
marks omitted.) Petrov v. Gueorguieva, 167 Conn. App. 505, 511–12, 146
A.3d 26 (2016).
5
General Statutes § 46b-15 (a) provides: ‘‘Any family or household member, as defined in section 46b-38a, who has been subjected to a continuous
threat of present physical pain or physical injury, stalking or a pattern of
threatening, including, but not limited to, a pattern of threatening, as
described in section 53a-62, by another family or household member may
make an application to the Superior Court for relief under this section. The
court shall provide any person who applies for relief under this section with
the information set forth in section 46b-15b.’’ As former spouses, Kyle S.
and Jayne K. fall within the statutory definition of ‘‘family or household
member.’’ General Statutes § 46b-38a (2) (A); see also Princess Q. H. v.
Robert H., 150 Conn. App. 105, 113 n.4, 89 A.3d 896 (2014). Additionally,
‘‘[t]he court, in its discretion, may make such orders as it deems appropriate
for the protection of the applicant and such dependent children or other
persons as the court sees fit.’’ General Statutes § 46b-15 (b).
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Four days of hearings regarding Jayne K.’s applications and motion commenced on July 25, 2016. Jayne
K. testified that in February, 2016, T’s teacher had
emailed her that T had exhibited ‘‘goofy behaviors’’ at
school. She also received a call from Kyle S.’s fiancée,
informing Jayne K. about the events of Kyle S.’s arrest.6
Jayne K. also indicated that T had started treatment
with Warren Corson, a psychologist, on June 9, 2016.
According to Jayne K., T benefitted greatly from this
therapy. She requested sole custody of T. The court
continued its temporary order of sole custody in favor
of Jayne K.
At the next hearing date, on August 12, 2016, the
court ordered that the parties would share joint legal
custody of T, with primary residence with Jayne K. The
court ordered that Kyle S. could see T in therapeutic
sessions with Corson, and ordered other contact as
permitted by Jayne K., including access via electronic
means. It further ordered that the therapy sessions with
Corson were to continue until no longer needed or
beneficial. At the September 23, 2016 hearing, following
the agreement of the parties, the court admitted into
evidence a mental health report from Corson regarding T.
At the December 9, 2016 hearing, the court noted
that the restraining order was scheduled to expire on
February 19, 2017.7 Again with the agreement of the
parties, the court admitted into evidence an updated
report of T’s progress with Corson. Following Kyle S.’s
testimony, and closing arguments from the parties, the
court orally rendered its decision.
6

The parties stipulated that the state nolled all of the charges against
Kyle S. stemming from this incident on July 13, 2016, involving his fiancée.
7
After a hearing on March 18, 2016, the court extended the restraining
order against Kyle S. to February 19, 2017.
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The court found Jayne K.’s testimony credible and
that she had sustained her burden of proof under § 46b15. Accordingly, it continued the existing restraining
order, iterating that Kyle S. was ‘‘not to assault, threaten,
abuse, harass, follow, interfere with or stalk [Jayne K.].’’
The court ordered Kyle S. to stay away from Jayne K.’s
home and work, to not have any contact with her for
any reason, and ‘‘to stay 100 yards away from her at
all times [and] for all reasons.’’
The court then considered the issue of Kyle S.’s contact with T. The court stated that it would rely on Corson
to dictate the scope of Kyle S.’s conduct with T in a
therapeutic setting. The court specifically noted: ‘‘So
. . . I’m not extending any aspect of the temporary
restraining order to [T] but, in the other file, the custody
file, I am restricting that contact so that the mental
health professional can be in charge.’’ (Emphasis
added.) This appeal followed. Additional facts will be
set forth as necessary.
I
Kyle S. first claims that Jayne K. failed to meet her
burden of proof with respect to her application for relief
from abuse, her application for an emergency ex parte
order of custody and her motion to modify custody.
Specifically, Kyle S. argues that neither the application
for a restraining order nor the evidence at the hearings
were sufficient to establish that he presented an immediate and present risk of physical danger or psychological harm to T, or that a change in custody was
warranted. We disagree.
‘‘The standard of review in family matters is well
settled. An appellate court will not disturb a trial court’s
orders in domestic relations cases unless the court has
abused its discretion or it is found that it could not
reasonably conclude as it did, based on the facts presented. . . . Likewise, [a] prayer for injunctive relief
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is addressed to the sound discretion of the court and
the court’s ruling can be reviewed only for the purpose
of determining whether the decision was based on an
erroneous statement of law or an abuse of discretion. . . .
‘‘In determining whether a trial court has abused its
broad discretion in domestic relations matters, we
allow every reasonable presumption in favor of the
correctness of its action. . . . Appellate review of a
trial court’s findings of fact is governed by the clearly
erroneous standard of review. . . . A finding of fact is
clearly erroneous when there is no evidence in the
record to support it . . . or when although there is
evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction
that a mistake has been committed.’’ (Citations omitted;
internal quotation marks omitted.) Putman v. Kennedy,
104 Conn. App. 26, 31, 932 A.2d 434 (2007), cert. denied,
285 Conn. 909, 940 A.2d 809 (2008); see also Jordan M.
v. Darric M., 168 Conn. App. 314, 318, 146 A.3d 1041,
cert. denied, 324 Conn. 902, 151 A.3d 1287 (2016).
A
We first address Kyle S.’s argument that there was
insufficient evidence to support the granting of Jayne
K.’s application for a restraining order pursuant to
§ 46b-15.8 ‘‘The plain language of § 46b-15 clearly
requires a continuous threat of present physical pain
8
As we have noted, the restraining order expired on February 19, 2017.
Despite the expiration of the restraining order, Kyle S.’s appellate claim is
not subject to dismissal pursuant to the mootness doctrine. In Putman v.
Kennedy, 279 Conn. 162, 164–65, 900 A.2d 1256 (2006), our Supreme Court
concluded that the adverse collateral consequences exception to the mootness doctrine applied to appeals from domestic violence restraining orders.
See also Rosemarie B.-F. v. Curtis P., 133 Conn. App. 472, 475, 38 A.3d 138
(2012) (same); Jayne S. v. Kyle S., supra, 116 Conn. App. 692 (same); Gail
R. v. Bubbico, supra, 114 Conn. App. 47 n.5 (appeal of restraining order
issued pursuant to § 46b-15 rescued from mootness by collateral consequences doctrine).
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or physical injury before a court can grant a domestic
violence restraining order.’’ Krystyna W. v. Janusz W.,
127 Conn. App. 586, 590, 14 A.3d 483 (2011); Putman
v. Kennedy, supra, 104 Conn. App. 32. ‘‘[D]omestic violence restraining orders will not issue in the absence
of the showing of a threat of violence, specifically a
continuous threat of present physical pain or physical
injury to the applicant. . . . The legislature promulgated § 46b-15 to provide an expeditious means of relief
for abuse victims. . . . It is not a statute to provide a
remedy in every custody and visitation dispute, however urgent.’’ (Citations omitted; internal quotation
marks omitted.) Jordan M. v. Darric M., supra, 168
Conn. App. 319–20.
At the hearing, Jayne K. testified that she had spoken
with Kyle S.’s fiancée following the incident resulting
in Kyle S.’s arrest. The fiancée told ‘‘her side of what
happened while [T] was present in [Kyle S.’s] care.’’
Jayne K. also testified that T had been exposed to a
‘‘history of violence’’ and that the department had investigated the charges filed against Kyle S. During crossexamination, Jayne K. testified that Kyle S. had threatened her in February, 2016.9 Additionally, in the August
9, 2016 mental health report, T’s therapist reported that
T had been ‘‘very concerned about incidents of violence
that reportedly occurred at [Kyle S.’s] home . . . .’’ In
its oral decision, the court expressly found Jayne K.’s
testimony to be credible.
The court granted the application for a restraining
order on the bases of Jayne K.’s credible testimony, all
of the evidence, and the incident that had occurred
between Kyle S. and his fiancée in February, 2016, that
led to this arrest. We previously have recognized that
a single incident, coupled with the findings that the
9
Jayne K. acknowledged, however, that she could not recall the words
used by Kyle S., only that he had threatened her.
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subject of the restraining order presently poses a continuous threat, may satisfy the requirement of § 46b-15.
Rosemarie B.-F. v. Curtis P., 133 Conn. App. 472, 477,
38 A.3d 138 (2012); see also Putnam v. Kennedy, supra,
104 Conn. App. 34 (requirement for multiple incidents
of physical abuse would defy prophylactic purpose of
§ 46b-15). In the present case, Jayne K. presented evidence of Kyle S.’s altercation with his fiancée and his
threat to harm Jayne K. We conclude, therefore, that
there was sufficient evidence before the court to prove
the existence of a continuous threat of present physical
pain or physical injury to Jayne K. Furthermore, it was
within the court’s discretion to ‘‘make such orders as
it deems appropriate for the protection of the applicant
and such dependent children . . . as the court sees
fit.’’ (Emphasis added.) General Statutes § 46b-15 (b);
see also General Statutes § 46b-15 (e). Accordingly, we
cannot conclude that the court improperly issued the
restraining order to include protection for both Jayne
K. and T.
B
Next, we address Kyle S.’s argument that there was
insufficient evidence to support the February 11, 2016
granting of Jayne K.’s application for an emergency ex
parte order of custody pursuant to § 46b-56f.10 Subsection (c) of this statute provides in relevant part: ‘‘The
court shall order a hearing on any application made
pursuant to this section. If, prior to or after such hearing, the court finds that an immediate and present risk
of physical danger or psychological harm to the child
exists, the court may, in its discretion, issue an emergency order for the protection of the child . . . .’’ We
10
In passing, Kyle S. notes that Jayne K.’s application for an emergency
ex parte order of custody included an ‘‘appended motion for modification
of custody.’’ Jayne K., however, failed to adequately brief, and thus abandoned any challenge on appeal, to the court’s granting of the motion for
modification of custody.
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note that this order was superseded by the August 12,
2016 order. As with an order pursuant to § 46b-15, a
§ 46b-56f order is not subject to dismissal pursuant to
the mootness doctrine. See generally, Putnam v. Kennedy, 279 Conn. 162, 164–65, 900 A.2d 1256 (2006);
Gail R. v. Bubbico, 114 Conn. App. 43, 47 n.5, 968 A.2d
464 (2009).
We recite again our standard of review. ‘‘The proper
standard of proof in a trial on an order of temporary
custody is the normal civil standard of a fair preponderance of the evidence. . . . We note that [a]ppellate
review of a trial court’s findings of fact is governed
by the clearly erroneous standard of review. The trial
court’s findings are binding upon this court unless they
are clearly erroneous in light of the evidence and the
pleadings in the record as a whole. . . . We cannot
retry the facts or pass on the credibility of the witnesses.
. . . A finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.
. . . With those principles in mind, we will review the
evidence presented at the hearing . . . to determine
whether the court’s determination is supported by the
evidence in the record.’’ (Internal quotation marks omitted.) Garvey v. Valencis, 177 Conn. App. 578, 597, 173
A.3d 51 (2017).
As we previously noted, the court heard evidence
that Kyle S. engaged in a physical altercation with his
fianceé while T was present. Following this incident,
the parties exchanged text messages, where Jayne K.
indicated that she had spoken with T’s teacher. The
teacher indicated that T was having a ‘‘hard time’’ and
that the teacher was ‘‘worried’’ about him. According to
Corson’s August 9, 2016 report, T was ‘‘very concerned’’
about the ‘‘incidents of violence’’ at Kyle S.’s home.
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Courtney Harris, T’s babysitter, testified that T became
scared, upset and hurt when asked about going to Kyle
S.’s home. According to Harris, T’s demeanor and
behavior improved from February, 2016 through July,
2016, when T was living with Jayne K.
In short, there was evidence to support the court’s
determination that an immediate and present risk of
physical danger or psychological harm to T existed at
the time of Jayne K.’s application pursuant to § 46b56f (c). See Garvey v. Valencis, supra, 177 Conn. App.
597–99. On the basis of this evidence, we conclude
that the evidence was sufficient to support the court’s
conclusion to sustain the emergency ex parte custody order.
II
Kyle S. next claims that the court committed plain
error by admitting T’s mental health reports into evidence following the parties’ waiver of T’s privileged
mental health records. Specifically, he contends that the
parties’ waiver was invalid because each had a conflict
‘‘based on his or her own self-interest to advance his
or her own case.’’ We conclude that Kyle S. failed to
establish plain error in this case.
The following additional facts are necessary for our
discussion. At the outset of the August 12, 2016 hearing,
Kyle S.’s counsel noted that T had continued his treatment with Corson, that Kyle S. had the opportunity
to meet with and speak to Corson, and that it was
appropriate for the court to hear Corson’s suggestions
regarding the familial dynamic. Counsel did note one
area of concern: ‘‘One of the things, though, that I
wanted to make sure of, with no [guardian ad litem]
in, is that, you know, from my client’s perspective, he
wanted to proceed cautiously as far as we don’t want
this be an absolute and open-ended waiver of the [psychologist]/client privilege that [T] has with Dr. Corson.
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But we do think that the court’s going to want some
continuing input from him.’’
After discussing other matters, the court returned to
the issue of T’s privileged communications with Corson.
‘‘There is no guardian in this case. Ordinarily it is the
guardian that holds the privilege for the minor child.
Right now, as I understand it, the parents, as the coequal guardians of the child, would hold that privilege
. . . .’’ The court clarified that previously there had
been joint custody, but presently a temporary order
of custody in favor of Jayne K. was in effect. As a
prophylactic measure, the court stated: ‘‘I will allow
[the privileged material be admitted into evidence] only
if mother and father waive that privilege on their child’s
behalf.’’ Kyle S.’s counsel agreed with the court’s caution.11 Additionally, both parties agreed that they shared
the goal of protecting T’s privacy. They then agreed
that a mental health report regarding T, dated August
9, 2016, should be admitted into evidence. Similarly, on
September 23, 2016, and December 9, 2016, the court
admitted updated reports from Corson into evidence
without objection.12
General Statutes § 52-146c (b) prohibits a psychologist from disclosing any communications between a
person and the psychologist absent a waiver of this
privilege. See also Cabrera v. Cabrera, 23 Conn. App.
330, 335, 580 A.2d 1227, cert. denied, 216 Conn. 828,
582 A.2d 205 (1990); see generally In re Jacklyn H., 162
Conn. App. 811, 824, 826, 131 A.3d 784 (2016). In the
present case, the parties, the parents of T,13 consented
11

Specifically, Kyle S.’s counsel stated: ‘‘That makes sense, your Honor.
. . . I think in fairness to both parties, it probably would be a good idea that
if this came in, that they would—they would end up waiving the privilege.’’
12
The report from the September 23, 2016 proceeding is not listed on the
exhibit list and is not included in the exhibits provided to this court.
13
We note that General Statutes § 45a-606 provides in relevant part: ‘‘The
father and mother of every minor child are joint guardians of the person
of the minor, and the powers, rights and duties of the father and the mother
in regard to the minor shall be equal.’’ See also In re Tayquon H., 76 Conn.
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to the admission into evidence of the mental health
screening reports. Indeed, a review of the transcripts
reveals that it was Kyle S., acting through his counsel,
who advocated for the admission of these documents.
On appeal, however, he changed course and now contends that it was plain error for the court to admit the
mental health reports of T after soliciting waivers from
the parties.14
‘‘It is well established that the plain error doctrine,
codified at Practice Book § 60-5, is an extraordinary
remedy used by appellate courts to rectify errors committed at trial that, although unpreserved [and nonconstitutional in nature], are of such monumental
proportion that they threaten to erode our system of
justice and work a serious and manifest injustice on
the aggrieved party. [T]he plain error doctrine . . . is
not . . . a rule of reviewability. It is a rule of reversibility. That is, it is a doctrine that this court invokes in
order to rectify a trial court ruling that, although either
not properly preserved or never raised at all in the trial
court, nonetheless requires reversal of the trial court’s
judgment . . . for reasons of policy. . . . In addition,
the plain error doctrine is reserved for truly extraordinary situations [in which] the existence of the error is
so obvious that it affects the fairness and integrity of
and public confidence in the judicial proceedings. . . .
Plain error is a doctrine that should be invoked sparingly. . . .
App. 693, 698, 821 A.2d 796 (2003) (mother and father of minor child are
de facto guardians of that child).
14
It would appear that Kyle S., at least in part, induced the claimed error
of the trial court by his actions regarding the admission of the mental health
reports. The appellate courts of this state have recognized the uncertainty
in our law regarding whether claims of induced error may be considered
under the plain error doctrine. See State v. Darryl W., 303 Conn. 353, 371
n.17, 33 A.3d 239 (2012); Healey v. Haymond Law Firm, P.C., 174 Conn.
App. 230, 243–44, 166 A.3d 10 (2017); State v. Rios, 171 Conn. App. 1, 47–48,
156 A.3d 18, cert. denied, 325 Conn. 914, 159 A.3d 232 (2017). Generally, even
in instances of induced error, courts have considered claims of plain error.
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‘‘There are two prongs of the plain error doctrine; an
appellant cannot prevail under the plain error doctrine
unless he demonstrates that the claimed error is both
so clear and so harmful that a failure to reverse the
judgment would result in manifest injustice. . . . With
respect to the first prong, the claimed error must be
patent [or] readily [discernible] on the face of a factually
adequate record, [and] also . . . obvious in the sense
of not debatable. . . . With respect to the second
prong, an appellant must demonstrate that the failure to
grant relief will result in manifest injustice.’’ (Citations
omitted; emphasis omitted; footnote omitted; internal
quotation marks omitted). State v. Outlaw, 179 Conn.
App. 345, 354–55, A.3d , cert. denied, 328 Conn. 910,
A.3d (2018); see also State v. McClain, 324 Conn. 802,
812–13, 155 A.3d 209 (2017).
We conclude that Kyle S. has failed to establish the
first prong of the plain error doctrine. See State v. Bialowas, 178 Conn. App. 179, 190, 174 A.3d 853 (2017)
(defendant bore burden of establishing entitlement to
relief under plain error doctrine). Specifically, the
claimed error of the trial court was neither readily discernible on its face nor obvious in the sense of not
debatable. The parties, parents and de facto guardians
of T, agreed that the court should review T’s mental
health reports. Both noted the importance of protecting
T’s privacy with respect to these records, and agreed
it would be beneficial for the court to review Corson’s
reports. Kyle S. has not provided us with any authority
requiring the court in this case to appoint a guardian
ad litem, or showing that the parties’ agreement to the
use of the records by the court was improper.15 Instead,
he merely speculates that, due to their status as ‘‘custody combatants,’’ the parties’ waiver was done in ‘‘his
15

However, on remand, we believe the court should seriously consider
appointing counsel for the minor child, T, in order for T, through counsel,
to have the opportunity to argue whether his privacy rights in these records
should be protected.
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or her own self-interest to advance his or her own case’’
and thus the parties are disqualified from waiving T’s
privilege. Additionally, he assumes that T’s ‘‘treatment
records were not offered in his best interests, [as] no
[minor] wants it known that he may be in therapy, let
alone having his therapist’s treatment records in the
public domain.’’ Such speculation fails to persuade us
that the court committed plain error in accepting the
parties’ waivers and admitting the exhibits into evidence. See generally In re Samantha S., 120 Conn.
App. 755, 759, 994 A.2d 259 (2010) (speculation and
conjecture have no place in appellate review), appeal
dismissed, 300 Conn. 586, 15 A.3d 1062 (2011). We conclude, therefore, that Kyle S. failed to meet his burden
with respect to his claim of plain error.
III
Finally, Kyle S. claims that the court improperly delegated its authority to decide his parenting time and
custody to a nonjudicial entity. Specifically, he contends
that it was error for the court to delegate the determination of the scope, nature and duration of his contact
with T to Corson. We agree.
The following additional facts are necessary. In the
court’s December 9, 2016 oral decision, it noted that T
had been impacted by the events of the past year. It
then discussed the positive effect of T’s therapy with
Corson. ‘‘Again, I’m delighted at the involvement and
the progress that [T] has made with Dr. Corson. That
is the path for [T] out of this darkness and that will
happen in due course. Dr. Corson has been involved in
planning with events unfolding as predictably as possible. One of the events that he has to deal with is the
effect of this restraining order.’’
After explaining the conditions of its restraining
order, the court addressed T’s contact with Kyle S. ‘‘As
far as [T] being involved, I’m going to rely on Dr. Corson.
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Dr. Corson will dictate the scope of your contact with
[T] in a therapeutic setting. Again, I think he’s done
a marvelous job as I gleaned from the reports that have
been submitted to this court and I want that to continue
very sincerely. I want there to be normalcy between
you and your son. I want to go carefully and delicately
so that [T’s] needs and wishes are foremost.’’ (Emphasis added.)
After Kyle S.’s counsel inquired about the scope of
the order, the court explained as follows: ‘‘What I’m—
what I’m intending—I have two files to work with here.
The restraining order—the remedies with a restraining
order are rather a sledge hammer. I’m trying to be a
little more deft and I am simply in the other file entering
an order that says that [Kyle S.’s] contact with [T] will
be therapeutic in nature as dictated by Dr. Corson. I
want the mental health professional to guide me and I
want [Kyle S.’s] contact with [T] to be expandable or
contractible in conjunction with the child’s needs. So
you are correct . . . I’m not extending any aspect of
the temporary restraining order to [T] but, in the other
file, the custody file, I am restricting that contact so
that the mental health professional can be in charge.’’
(Emphasis added.) The court further noted that the
parties could ‘‘clarify’’ with Corson as needed.
‘‘It is well settled authority that [n]o court in this
state can delegate its judicial authority to any person
serving the court in a nonjudicial function. The court
may seek the advice and heed the recommendation
contained in the reports of persons engaged by the
court to assist it, but in no event may such a nonjudicial
entity bind the judicial authority to enter any order or
judgment so advised or recommended. . . . A court
improperly delegates its judicial authority to [a nonjudicial entity] when that person is given authority to issue
orders that affect the parties or the children. Such
orders are part of a judicial function that can be done
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only by one clothed with judicial authority.’’ (Citation
omitted; internal quotation marks omitted.) Keenan v.
Casillo, 149 Conn. App. 642, 660, 89 A.3d 912, cert.
denied, 312 Conn. 910, 93 A.3d 594 (2014); see also
Valante v. Valante, 180 Conn. 528, 532–33, 429 A.2d 964
(1980) (rendering of judgment is judicial function and
can only be accomplished by one clothed with judicial
authority); Nashid v. Andrawis, 83 Conn. App. 115, 120,
847 A.2d 1098 (while judicial authority may seek advice
and recommendations, in no event may nonjudicial
entity bind judicial authority to enter any order or judgment), cert. denied, 270 Conn. 912, 853 A.2d 528 (2004).
In the present case, Kyle S. argues that the court
improperly delegated the determination of parenting
time and custodial rights to Corson. We agree. The court
expressly stated that it would ‘‘rely’’ on Corson with
respect to issues involving T It noted that Corson would
‘‘dictate’’ the scope of Kyle S.’s contact with T in a
therapeutic setting. After Kyle S.’s counsel sought a
further explanation, the court iterated and emphasized
Corson’s role in determining the contact between T and
Kyle S. It further ordered that this contact was subject
to expansion or contraction depending on T’s needs
and that Corson would be ‘‘in charge.’’
The court’s orders regarding Kyle S.’s contact with
T constituted an impermissible delegation of judicial
authority to Corson. Pursuant to the orders of the court,
Corson was to ‘‘dictate’’ the scope of the contact
between Kyle S. and T, and Corson was authorized to
increase or decrease said contact as he saw fit. The
court also noted that Corson was ‘‘in charge.’’ We recognize that ‘‘[a] court is permitted to seek advice, and
accept recommendations from [a nonjudicial entity].’’
Keenan v. Casillo, supra, 149 Conn. App. 160. Here, the
court advanced past that point, and instead granted
decision making authority to Corson. Valante v.
Valante, supra, 180 Conn. 532–33; Weinstein v.
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Weinstein, 18 Conn. App. 622, 628–29, 561 A.2d 443
(1989). Put another way, the court in the present case
improperly removed itself from the decision making
process by permitting Corson to decide the nature and
scope of Kyle S.’s contact with T. See, e.g., Zilkha v.
Zilkha, 180 Conn. App. 143, 171–72, A.3d (2018) (contrary to parties’ claim of improper delegation, court
properly considered and fully resolved custody and visitation issues).
The judgment in the dissolution action is reversed
only as to the orders providing that a nonjudicial entity
determine the contact between Kyle S. and T and the
case is remanded for further proceedings solely as to
that issue; the judgment in that action is affirmed in all
other respects. The judgment in the application for
relief from abuse action is affirmed.
In this opinion the other judges concurred.

STATE OF CONNECTICUT v. DARREN
MATTHEW CROSBY
(AC 37523)
DiPentima, C. J., and Elgo and Bear, Js.
Syllabus
Convicted of the crimes of robbery in the first degree and larceny in the
third degree in connection with a 2008 bank robbery, the defendant
appealed to this court. The defendant claimed, inter alia, that his rights
under the Interstate Agreement on Detainers (§ 54-186 et seq.) were
violated as a result of the state’s delay of more than four years after a
warrant for his arrest had been issued before extraditing him to Connecticut from Massachusetts. The police in 2010 had faxed a copy of the
arrest warrant to the Massachusetts correctional facility, where the
defendant was then incarcerated, at the request of the correctional
facility. The correctional facility did not provide the defendant with the
appropriate detainer forms and later advised him to submit a request
to Connecticut authorities to lodge a detainer for his extradition. Connecticut authorities thereafter lodged a detainer in 2013, after which
the defendant was extradited to Connecticut. Held:
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1. The defendant could not prevail on his claim that the trial court improperly
denied his motions to dismiss the robbery and larceny charges, which
was based on his assertion that the state’s delay in executing the arrest
warrant and extraditing him violated his due process rights and his
rights under § 54-186:
a. The trial court did not err in determining that the stated lodged the
detainer in 2013, and not in 2010, as the defendant alleged; the copy of
the arrest warrant that was faxed to Massachusetts in 2010 did not
establish the intent to lodge a detainer, as the fax did not include
language that the warrant was sent for the purpose of lodging a detainer,
Massachusetts did not consider the faxed warrant to be a detainer, and
the defendant was informed multiple times prior to 2013 that a detainer
had not been lodged, and the defendant’s claim that his rights under
§ 54-186 were violated was unavailing, as the defendant did not analyze
his claim that the alleged failure to comply with the requirements of
§ 54-186 resulted in a presumption that he was prejudiced, custodial state
delays do not automatically require the dismissal of criminal charges
in the demanding state, and the defendant failed to demonstrate that
any delay was unjustifiable or that he was prejudiced thereby.
b. The defendant could not prevail on his claim that his rights to due
process were violated as a result of the state’s delay in lodging the
detainer, which he claimed had an impact on the memory of eyewitnesses at trial, thereby resulting in substantial prejudice to him, he
having failed to demonstrate that the state’s alleged delay in executing
the warrant against him resulted in actual, substantial prejudice to him; a
general claim of weakened witness memory was insufficient to establish
prejudice, any defect in the memory of the state’s primary witness
prejudiced the state and worked to the defendant’s advantage, as his
cross-examination of her was effective at exposing her memory gaps
and she testified on direct examination by the state that she could not
recall the events in question, and the prejudice that the defendant alleged
pertained to concerns that are generally protected by the applicable
statute of limitations.
2. The defendant’s claim that the trial court improperly denied his motion
to suppress two eyewitness identifications of him that were made from
a police photographic array was unavailing: the identification procedure
that the police used was not unnecessarily suggestive, as the photographs in the array were not too dissimilar from the photograph of the
defendant, the defendant was not pictured in apparent prison garb, the
absence of the use of a sequential, double-blind photographic array,
which was not required in 2009, did not render the identification procedure unnecessarily suggestive, the witnesses were not told that a known
suspect was in the array, and neither eyewitness was presented with
multiple arrays repeating the suspect’s photograph; moreover, even if
the photographic array was unduly suggestive, the identifications were
reliable under the totality of the circumstances, as they were made close
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in time to the robbery by witnesses who saw the robber up close in a
well lit room and were 100 percent certain that he was the perpetrator
when they identified him in the array, and the state’s primary witness
accurately described the defendant in a sworn statement that she had
given to the police.
3. The defendant could not prevail on his claim that he was denied a fair
trial because the trial court’s jury instruction on identification failed to
explain certain factors that negatively impact identifications made by
witnesses, and excluded instructions necessary to assist the jury in
assessing the accuracy of eyewitness perception and credibility: there
were minimal differences between the defendant’s request to charge
and the instruction given by the court, which included, in substance,
the defendant’s requested instructions regarding the use of a doubleblind identification procedure and the impact of the passage of time on
memory, the court did not err in omitting the defendant’s request for
an instruction on unconscious transference, as there was no evidence
to establish that unconscious transference could be an issue for the
jury to consider and the defendant provided no authority that such an
instruction was required, nor did he offer an expert witness to testify
at trial about unconscious transference, and the court’s instructions
were neither overbroad nor overgeneralized, but were correct in law,
adapted to the issue of eyewitness identification and sufficient to guide
the jury, as the court, in its discretion, did not need to tailor its charge
to the precise letter of the defendant’s request.
Argued November 27, 2017—officially released June 5, 2018
Procedural History

Substitute information charging the defendant with
the crimes of robbery in the first degree and larceny
in the third degree, brought to the Superior Court in
the judicial district of Hartford and tried to the jury
before Mullarkey, J.; thereafter, the court denied the
defendant’s motion to suppress certain evidence; verdict of guilty; subsequently, the court denied the defendant’s motions to dismiss; judgment of guilty, from
which the defendant appealed to this court; thereafter,
the court, Hon. Edward J. Mullarkey, judge trial referee, issued an articulation of its decision. Affirmed.
Alec Gulash, certified legal intern, with whom was
James B. Streeto, senior assistant public defender, for
the appellant (defendant).
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Harry Weller, senior assistant state’s attorney, with
whom were Elizabeth S. Tanaka, assistant state’s attorney, and, on the brief, Gail P. Hardy, state’s attorney,
for the appellee (state).
Opinion

BEAR, J. The defendant, Darren Matthew Crosby,
appeals from the judgment of conviction, rendered after
a jury trial, of robbery in the first degree in violation
of General Statutes § 53a-134 (a) (4)1 and larceny in the
third degree in violation of General Statutes (Rev. to
2007) § 53a-124 (a) (2).2 On appeal, the defendant claims
that the trial court erred in denying his motions to
dismiss and his motion to suppress, and improperly
concluded that (1) the state and the Massachusetts
Department of Correction did not violate his rights
under article IV, § 2, clause 2, of the United States constitution and the Interstate Agreement on Detainers
(IAD), General Statutes § 54-186 et seq.; (2) the state’s
delay in executing an arrest warrant against him did
not violate his due process rights; (3) the witnesses’
identification of him from a photographic array was not
the product of an unreliable identifiable procedure; and
(4) the jury charge on eyewitness identification was
sufficient. We affirm the judgment of the trial court.
The following facts, which the jury reasonably could
have found, and procedural history are relevant to this
appeal. On December 18, 2008, at approximately 1:44
1
General Statutes § 53a-134 (a) provides in relevant part that ‘‘[a] person
is guilty of robbery in the first degree when, in the course of the commission
of the crime of robbery as defined in section 53a-133 or of immediate flight
therefrom, he or another participant in the crime . . . (4) displays or threatens the use of what he represents by his words or conduct to be a pistol,
revolver, rifle, shotgun, machine gun or other firearm . . . .’’
2
General Statutes (Rev. to 2007) § 53a-124 (a) provides that ‘‘[a] person
is guilty of larceny in the third degree when he commits larceny as defined
in section 53a-119 and . . . (2) the value of the property or service exceeds
one thousand dollars . . . .’’ All references herein to § 53a-124 refer to the
2007 revision of the statute, the revision in effect on the date of the crimes.
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p.m., a robbery took place at the Webster Bank in
Enfield. The perpetrator of the robbery was described
as a tall black male, clean cut, with an athletic build,
and wearing a black hooded type jacket, eyeglasses, a
white Red Sox ball cap with a black brim, and black
gloves with a Cincinnati style ‘‘C’’ on the backs. Suzanne
McVey, a bank teller, acknowledged the man’s presence
while she assisted another customer and told him that
she would be with him shortly. When called forward
to the teller window, the man approached McVey, mumbled something inaudible, and handed her a note, which
stated, ‘‘this [is] a robbery, give [me] all [the] fifties and
hundreds, and . . . [I have] a gun.’’ McVey complied
with the demand and gave the man cash from her
drawer, which later was determined to total $1730. After
the man left the bank, McVey informed the bank manager, Kathleen Lee, that she had just been robbed. Lee
had been standing behind the teller line, about a foot
and one-half from McVey, during the robbery. In accordance with bank procedure, the doors of the bank were
locked to prevent the perpetrator from returning, and
Lee called 911.
Detective Michael Bailey of the Enfield Police Department arrived at the bank at about 2 p.m., approximately
fifteen minutes after the robbery. Lee assisted Bailey
in reviewing the bank’s surveillance footage. Multiple
images of the perpetrator were captured by the bank’s
security camera. Detective David Thomas of the Enfield
Police Department also assisted with the investigation
of the robbery. After arriving at the bank, Thomas took
a sworn statement from McVey, in which she described
the perpetrator as a ‘‘[b]lack male, six feet to six feet,
five inches, about thirty years old, thin to a medium
build, well groomed, no facial hair . . . . Wearing a
white baseball type cap possibly with a Nike logo . . .
dark-rimmed regular eyeglasses, black fleece pullover
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and black pants.’’ No written statement was taken from
any other witness.
Detective William Cooper of the Enfield Police
Department, who also responded to the bank on the
day of the robbery, was assigned as the case officer for
the investigation. On February 3, 2009, Cooper went to
the bank to present a photographic array to the witnesses to the robbery. McVey and Lee viewed the photographic array separately, and each identified the
defendant as the perpetrator of the robbery. An arrest
warrant for the defendant, charging him with larceny
in the third degree in violation of § 53a-124 (a) (2), and
robbery in the first degree in violation of § 53a-134 (a)
(4), was issued on February 18, 2009. The defendant was
taken into custody by the Enfield police on November
6, 2013.
On April 21, 2014, the defendant filed a motion to
dismiss and an accompanying memorandum of law,
asserting, inter alia, that the state’s unreasonable and
unjustifiable delay in executing the arrest warrant violated his rights under the sixth and fourteenth amendments to the United States constitution, and article first,
§ 8, of the Connecticut constitution.3 Also on April 21,
2014, the defendant filed a motion to suppress the witnesses’ identifications of him. Evidentiary hearings on
the motion to dismiss and motion to suppress took
place on April 24 and 25, 2014. On April 28, 2014, the
court denied the defendant’s motion to suppress the
witnesses’ identifications. The court did not render a
decision on the defendant’s motion to dismiss prior
to trial.
3
The defendant also asserted in his motion to dismiss that the arrest
warrant application contained multiple misrepresentations and material
omissions that entitled him to a dismissal pursuant to Practice Book § 418 (1) and (9). The defendant has not challenged on appeal the court’s
dismissal of this claim.
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Following a jury trial, on May 5, 2014, the defendant
was found guilty of robbery in the first degree in violation of § 53a-134 (a) (4) and larceny in the third degree in
violation of § 53a-124 (a) (2). On June 18, 2014, another
hearing was held on the defendant’s motion to dismiss.
On July 1, 2014, the defendant filed a supplemental
memorandum of law in support of his motion to dismiss,
and he also filed a second motion to dismiss and supporting memorandum of law asserting a violation of his
rights under the IAD. On July 9, 2014, the state filed an
opposition to the defendant’s second motion to dismiss.
On August 13, 2014, the court denied the defendant’s
motions to dismiss. On August 15, 2014, the court sentenced the defendant to a total effective term of five
years imprisonment, with five years of special parole,
to run consecutively with sentences pursuant to which
he was incarcerated in Massachusetts. This appeal followed. Additional facts and procedural history will be
set forth as necessary.
I
The defendant first claims that the court erred in
denying his motions to dismiss and improperly concluded that (1) the state and the Massachusetts Department of Correction did not violate his rights under
article IV, § 2, clause 2, of the United States constitution
and the IAD, § 54-186; and (2) the state’s delay in executing an arrest warrant against him did not violate his
due process rights. We are not persuaded.
The following additional facts, as set forth in the
court’s memorandum of decision and otherwise contained in the record, and procedural history are relevant
to these claims. On February 18, 2009, a warrant was
issued for the defendant’s arrest in connection with the
December 18, 2008 robbery. At that time, the defendant
remained incarcerated in Massachusetts for multiple
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bank robberies committed in that state.4 On July 9, 2010,
Enfield Police Detective Willie Pedemonti and James
Howard, an inspector with the Hartford state’s attorney’s office, discussed, through facsimile transmissions, authorization to extradite the defendant from
Massachusetts to Connecticut, and such extradition
was authorized. Extradition, however, was not pursued
at that time.
On September 1, 2010, the Enfield Police Department
received a telephone request from ‘‘Rafael’’ of the MCICedar Junction correctional facility at South Walpole
in Massachusetts, for the defendant’s warrant. The telephone call was followed by a facsimile transmission
from the MCI-Cedar Junction records department,
requesting a copy of the warrant for the defendant’s
arrest ‘‘[i]n order to be able to initiate the IAD process.’’
In response to the request, Stephanie ‘‘Dee’’ Beninato,
the records clerk for the Enfield Police Department,
faxed a copy of the warrant that same day. It is undisputed that Massachusetts did not treat the faxed warrant as a detainer, and therefore, it did not provide the
defendant with IAD forms at that time.
On or about October 13, 2011, in response to an
inquiry by the defendant, the Massachusetts Department of Correction advised the defendant that an IAD
detainer had not been lodged, and that he should submit
a written request to the state to lodge a detainer. On
or about December 19, 2011, the defendant sent a
‘‘Notice of Whereabouts & Demand for Speedy Trial’’ to
the geographical area number thirteen court in Enfield.
Maria Reed-Cook, deputy clerk for that court, advised
the defendant in a letter dated December 19, 2011,
instead to contact the state’s attorney’s office in Hartford. On or about April 30, 2012, the defendant sent a
4
The defendant pleaded guilty to seven counts of robbery in Massachusetts, and he was sentenced on July 23, 2010, to ten to twelve years of incarceration.
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‘‘Notice of Whereabouts and Demand for a Speedy
Trial’’ and accompanying letter to Howard at the Hartford state’s attorney’s office, advising him of his location of incarceration and his efforts to have the arrest
warrant served, and asserting his right to a speedy trial.5
On May 2, 2012, Howard responded to the defendant
and notified him that, as an incarcerated prisoner in
another state, his speedy trial request did not apply
because he was incarcerated in another state, but that
he should contact his prison counselor to assist him in
making the necessary arrangements to be brought to
Connecticut under the provisions of the IAD.
On or about January 28, 2013, the Massachusetts
Department of Correction Souza-Baranowski Correctional Center records manager, Jamie Lewis, notified
the defendant in a written letter that ‘‘[o]ur records
. . . indicate that you have been previously advised
that in order to begin the IAD process a detainer must
be lodged by the requesting state. A detainer has not
been lodged. You have previously been advised that
you must write to [Connecticut] and request that a
detainer be lodged. Once a detainer is received the
IAD process may be initiated.’’ On February 1, 2013, in
response to another inquiry from the defendant, Lewis
wrote to the defendant to explain that ‘‘speedy trial
requests are for same state open legal issues. For out
of state open detainers IADs are filed. As previously
indicated to you, there is no detainer filed therefore
IADs do not currently apply . . . .’’ The defendant then
made a written inquiry, dated February 3, 2013, to the
geographical area number thirteen court in Enfield. On
5
In that letter, the defendant stated, in relevant part: ‘‘Now comes Darren
Crosby, the defendant acting pro-se in the above captioned matter, and
respectfully moves the Honorable Court, pursuant to Rule 36, Mass. R. Crim.
P., to schedule a trial or other disposition in this action without further
delay. The defendant is presently incarcerated within the Massachusetts
Department of Correction at MCI Cedar Junction Walpole.’’
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February 6, 2013, Reed-Cook responded to the defendant, informing him again that ‘‘[i]f the warrant to which
you refer has not been served on you by an arresting
agency, the clerk’s office is not the appropriate office
to contact. [The clerk’s office] only handles matters
after an arrest has been made. You must contact the
[Hartford state’s attorney office], which handles the
lodging of detainers.’’
On May 22, 2013, Pedemonti sent a letter to Kathy
Guenther at the Souza-Baranowski Correctional Center,
which stated: ‘‘The Enfield Police Department currently
holds an active arrest warrant for [the defendant] . . .
for Robbery 1st and Larceny 3rd. Both are felonies in
the [s]tate of Connecticut. Extradition has been authorized by our State’s Attorney’s Office and the Enfield
Police Department will extradite.’’ After receiving the
letter, Massachusetts asked the Enfield Police Department to clarify whether Connecticut was lodging a
detainer for IAD purposes. On July 23, 2013, the defendant was notified that a detainer had been lodged
against him, and he was provided with the necessary
IAD forms, which he signed. On August 6, 2013, the
Hartford state’s attorney’s office received the IAD
forms. On November 6, 2013, Enfield police arrested
the defendant, and he was transported from Massachusetts to Connecticut.
On April 21, 2014, the defendant filed a motion to
dismiss the pending Connecticut charges. During the
April 25, 2014 hearing on the motion to dismiss, Carl
J. Sferrazza, the police chief for the Enfield Police
Department, testified about the general procedure for
executing a detainer—that when a warrant is secured
for the arrest of a person located out of state, the process is ‘‘normally [to] send a copy of that warrant to
the home state or the jail where he’s being held so they
know that he’s wanted by us; that would be our normal
procedure.’’ Sferrazza testified that he did not believe
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there was any written procedure, but that ‘‘our practice
has been, we e-mail or we fax the holding facility our
warrant so they’re on record that the person is wanted
by us.’’ Defense counsel then asked whether Sferrazza
was aware that ‘‘the process can be accelerated either
through extradition or what’s called the interstate
agreement on [detainers] act,’’ to which Sferrazza
explained that ‘‘we work hand in hand with the state’s
attorney’s office to get these things done. I, personally,
in my career have never been involved in that portion
of it, but we work through the state’s attorney’s office
to get these things done.’’
At the April 25, 2014 hearing, Beninato, the records
clerk for the Enfield Police Department, testified that
when she faxed the arrest warrant to the Massachusetts
correctional facility, she was merely responding to the
request from Rafael, that she was not responsible for
lodging detainers, and that lodging a detainer is not
something she would be asked to do as part of her
duties as records clerk. She was asked whether she
attached anything to the warrant to show that the state
was ‘‘making a demand for the defendant’s return to
. . . Connecticut,’’ to which she responded, ‘‘no.’’
‘‘We initially address the standard of review for a trial
court’s denial of a motion to dismiss. Because a motion
to dismiss effectively challenges the jurisdiction of the
court, asserting that the state, as a matter of law and
fact, cannot state a proper cause of action against the
defendant, our review of the court’s legal conclusions
and resulting denial of the defendant’s motion to dismiss is de novo. . . . Factual findings underlying the
court’s decision, however, will not be disturbed unless
they are clearly erroneous. . . . The applicable legal
standard of review for the denial of a motion to dismiss,
therefore, generally turns on whether the appellant
seeks to challenge the legal conclusions of the trial
court or its factual determinations.’’ (Citation omitted;
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internal quotation marks omitted.) State v. Samuel M.,
323 Conn. 785, 794–95, 151 A.3d 815 (2016).
A
We first address the defendant’s claim that, because
the state allegedly lodged a detainer against him on
September 1, 2010, but he was not extradited from
Massachusetts until 2013, he was entitled to dismissal
of the charges against him. Specifically, the defendant
contends that his rights were violated when the Massachusetts Department of Correction failed to provide
him with the necessary IAD forms after Connecticut
lodged a detainer and misinformed him of his rights, and
that Connecticut is vicariously liable for Massachusetts’
actions. We are not persuaded.
We begin our analysis by setting forth our standard
of review and the relevant legal principles governing
the defendant’s claim. ‘‘The IAD is a congressionally
sanctioned interstate compact the interpretation of
which presents a question of federal law. . . . Our
standard of review of the [defendant’s] claim is plenary.
We must decide whether the court’s conclusion is
legally and logically correct and find[s] support in the
facts that appear in the record.’’ (Citations omitted;
internal quotation marks omitted.) State v. Taylor, 63
Conn. App. 386, 411–12, 776 A.2d 1154, cert. denied,
257 Conn. 907, 777 A.2d 687, cert. denied, 534 U.S. 978,
122 S. Ct. 406, 151 L. Ed. 2d 308 (2001).
‘‘The purpose of the IAD is to establish a cooperative
procedure for disposition of charges against a prisoner
in one state who is wanted to respond to untried criminal charges in another state. . . . The IAD is activated
when the state seeking the prisoner (the receiving state)
files written notice that he is wanted to answer charges
in that state. . . . This notice, referred to as a detainer,
is simply a notification filed with the institution in which
the prisoner is serving a sentence, advising that he is
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wanted to face pending criminal charges in another
jurisdiction.’’ (Citations omitted; internal quotation
marks omitted.) Id., 412.
‘‘After lodging the detainer an appropriate officer of
the demanding state may make a written request for
temporary custody of the prisoner for the purpose of
trying these indictments, informations, or complaints
that form the basis of the detainer. . . . Unless the
governor of the asylum state disapproves the request
for temporary custody within thirty days of its filing,
the demanding state shall be entitled to have a prisoner
against whom [it] has lodged a detainer. . . . Once a
detainer has been filed against a prisoner, custodial
officials must promptly notify the prisoner of the source
and contents of the detainer and of the prisoner’s right
to request a final disposition of the foreign charge; General Statutes § 54-186, art. III (c); the prisoner, upon
notifying prosecuting officials in the demanding state
of his or her request for a final disposition of the charge,
must be brought to trial within 180 days of the request;
General Statutes § 54-186, art. III (a).’’ (Citations omitted; internal quotation marks omitted.) Remick v. Lopes,
203 Conn. 494, 502–503, 525 A.2d 502 (1987).
‘‘The provisions of the [IAD] are activated only when
the receiving or charging state lodges with the sending
or asylum state a detainer based on a pending indictment, information or complaint.’’ (Internal quotation
marks omitted.) Id., 501. Accordingly, the state was not
required to comply with the provisions of the IAD until
it lodged a detainer against the defendant. See United
States v. Mauro, 436 U.S. 340, 361, 98 S. Ct. 1834, 56 L.
Ed. 2d 329 (1978) (‘‘[b]ecause . . . the [g]overnment
never filed a detainer against [the defendants], the [IAD]
never became applicable and the United States was
never bound by its provisions’’). Therefore, we first
must determine when the state lodged a detainer against
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the defendant before we address his claim that his rights
under the IAD were violated.
The defendant argues that the court erred in
determining that a detainer was lodged against him in
May, 2013. He contends that a detainer instead was
lodged against him when the Enfield Police Department
faxed a copy of his arrest warrant to Massachusetts on
September 1, 2010. We disagree.
A detainer is ‘‘a notification filed with the institution
in which a prisoner is serving a sentence, advising that
he is wanted to face pending criminal charges in another
jurisdiction.’’ (Internal quotation marks omitted.) State
v. Milton, 26 Conn. App. 698, 708, 603 A.2d 750, appeal
dismissed, 224 Conn. 163, 617 A.2d 460 (1992). ‘‘A
detainer . . . need not take any particular form; its
purpose is to provide written notice to prison authorities . . . that charges are pending against the prisoner.
. . . Thus, a letter from a police department to prison
officials . . . a letter from the clerk of court to prison
officials . . . and a letter from a prosecuting attorney
to prison officials . . . have all been held to fall within
the IAD definition of a detainer.’’ (Citations omitted;
internal quotation marks omitted.) Id., 708–709.
In the present case, the court found that the state
did not lodge a detainer on September 1, 2010, because
‘‘it cannot be ascertained whether [state] officials
requested that Massachusetts hold the defendant or
notify [the state] when the defendant’s release was
imminent’’ through the mere sending of the faxed warrant. Importantly, a detainer is initiated by the receiving
state (Connecticut), not by the sending state (Massachusetts). See State v. Taylor, supra, 63 Conn. App. 412.
Thus, the fact that the Enfield records clerk faxed a
copy of the arrest warrant in response to a request for
the warrant from Massachusetts does not establish the
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state’s intent to lodge a detainer. As the defendant concedes in his principal brief, ‘‘the fax sent by the Enfield
Police Department did not include language expressly
stating that the warrant was being sent for the purpose
of lodging a detainer . . . .’’ In contrast, the May 22,
2013 letter, signed by Pedemonti of the Enfield Police
Department, did indicate the state’s intent to lodge a
detainer. It provided, in relevant part: ‘‘The Enfield
Police Department currently holds an active arrest warrant for [the defendant] . . . for Robbery 1st and Larceny 3rd. Both are felonies in the [s]tate of Connecticut.
Extradition has been authorized by our State’s Attorney’s Office and the Enfield Police Department will
extradite.’’ (Emphasis added.)
The trial court also found it relevant that, although
the warrant was faxed in response to a request from
Massachusetts to do so, Massachusetts did not consider
the faxed warrant to be a detainer. The parties stipulated to the trial court that ‘‘the Massachusetts [Department of Correction] will consider a written document
as a detainer triggering the IAD process if the document
references a pending criminal charge and requests
either (a) that the criminal justice agency be notified
when the inmate’s sentence is completed or (b) that
the Massachusetts [Department of Correction] hold the
subject after his sentence is completed so that he can
be taken into custody by the receiving state.’’ Although
the May, 2013 letter satisfied these criteria, the September, 2010 fax did not.
Furthermore, the defendant was informed multiple
times prior to May, 2013, by Massachusetts correctional
employees that a detainer had not been lodged against
him. It was not until July 23, 2013, that he was notified
that a detainer had been lodged against him by the state.
On the basis of the foregoing, we conclude that the
court did not err in determining that the detainer was
lodged against the defendant in May, 2013.
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We next consider whether the defendant’s rights
under the IAD were violated. The defendant claims that
‘‘Massachusetts, in [its] capacity as [agent] for [the
state], violated the IAD through inaction [and that the
state], as principal, is liable for this violation.’’ The
defendant contends that Massachusetts’ failure to recognize the state’s detainer halted the filing procedure,
and delayed the triggering of the defendant’s rights and
duties under the IAD. We are not persuaded. As set forth
previously in this opinion, the state lodged a detainer
against the defendant in May, 2013. Thus, only two
months elapsed between the detainer being lodged and
the defendant being informed in July, 2013, that the state
had lodged a detainer against him. Even if a detainer
effectively had been lodged in September, 2010, however, the defendant’s claim still would fail because he
has failed to demonstrate that any delay was unjustifiable or that he was prejudiced by any delay.
‘‘Article III of the IAD governs inmate requests for a
prompt disposition of outstanding detainers. The centerpiece of Article III is subsection (a), which states
that a prisoner shall be brought to trial within one
hundred eighty days after he shall have caused to be
delivered to the prosecuting officer and the appropriate
court of the prosecuting officer’s jurisdiction written
notice of the place of his imprisonment and his request
for a final disposition to be made of the indictment,
information or complaint . . . . Failure to comply with
Article III (a) mandates dismissal with prejudice of the
underlying charges.’’ (Citation omitted; internal quotation marks omitted.) State v. Herring, 210 Conn. 78,
85–86, 554 A.2d 686, cert. denied, 492 U.S. 912, 109
S. Ct. 3230, 106 L. Ed. 2d 579 (1989). ‘‘The remaining
provisions of Article III address the custodial state’s
duty ‘promptly’ to inform a prisoner of outstanding
detainers; General Statutes § 54-186, Article III (c); and
‘promptly’ to forward a request for prompt disposition

June 5, 2018

CONNECTICUT LAW JOURNAL

182 Conn. App. 373

JUNE, 2018

Page 79A

389

State v. Crosby

to the demanding state. General Statutes § 54-186, Article III (b) and (d).’’ (Footnote omitted.) State v. Herring,
supra, 86.
‘‘Although custodial state delays do not automatically
require the dismissal of criminal charges in the
demanding state, we would be remiss in our obligation
to effectuate the IAD’s purposes and principles if we
were simply to ignore such a violation. Indeed . . .
under the IAD, officials of the custodial state act as the
agents of the demanding state. . . . When, in somewhat similar circumstances, we sought to enforce a
criminal defendant’s right to have his appeal defended
by the state with due diligence . . . we found a useful
analogy in the rules that have been developed to protect
a defendant’s constitutional right to a speedy trial. So
too [a] defendant’s right to prompt IAD notification can
appropriately be protected by invoking the balancing
principles of Barker v. Wingo, 407 U.S. 514, 530, 92 S.
Ct. 2182, 33 L. Ed. 2d 101 (1972), which determine when
a deprivation of speedy trial rights requires dismissal
of criminal charges against a defendant. . . . The four
factors that form the matrix of a Barker v. Wingo [supra,
530] analysis are: the length of the delay, the reason
for the delay, the defendant’s assertion of his right, and
prejudice to the defendant.’’ (Citations omitted.) State
v. Herring, supra, 210 Conn. 89–90. ‘‘We recognize that
these factors have no talismanic qualities but rather
must be considered together with such other circumstances as may be relevant. . . . The triggering mechanism for our consideration of the Barker factors is the
length of the delay that the defendant has experienced.
. . . As the tolerable length of delay may vary greatly
between cases, our inquiry into the length of the delay
is necessarily dependent upon the peculiar circumstances of the case.’’ (Citations omitted; internal quotation marks omitted.) State v. Roman, 320 Conn. 400,
418–19, 133 A.3d 441 (2016).
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On appeal, the defendant fails to analyze his claim
pursuant to the Barker factors, and instead argues that
‘‘prejudice is presumed for failure to comply with IAD
regulations.’’ As the state asserts, however, the defendant’s argument conflicts with established case law,
which explicitly states that ‘‘custodial state delays do
not automatically require the dismissal of criminal
charges in the demanding state . . . .’’ State v. Herring,
supra, 210 Conn. 89. We agree with the state and, thus,
reject the defendant’s argument that prejudice is presumed by ‘‘a delay of this magnitude.’’ Rather, a claim of
prejudice resulting from the delay is properly analyzed
pursuant to the four Barker factors.
Utilizing the Barker factors, the trial court in the
present case determined that, as to the first factor, the
length of the delay between the defendant’s sentencing
in Massachusetts on July 23, 2010, and his receipt of
the IAD forms on August, 26, 2013, was ‘‘sufficient to
trigger an application of the remaining three factors.’’6
As to the second factor, the court concluded that ‘‘much
of the delay seems to be attributable to a misunderstanding, or miscommunication, on the part of officials
in both states concerning whether an IAD detainer had
been lodged and the proper way in which to initiate
the lodging of a detainer’’ but that ‘‘this factor cuts
slightly in favor of the defendant.’’ As to the third factor,
the court noted that the defendant made at least one
attempt to assert his right to a speedy trial by sending
a letter to Howard, but there were also periods of inactivity in asserting that right. Finally, as to the fourth
factor, the court concluded that the defendant failed
to establish prejudice.7 The defendant has failed to demonstrate on appeal that any delay was unjustifiable or
6
We note that the defendant did not pursue a claim that his right to be
brought to trial within 180 days of notice of the detainer was violated and
explicitly waived such a claim before the trial court.
7
Specifically, the court noted that ‘‘[t]he defendant contends that the
delay in his case adversely affected him personally by creating prolonged
angst and uncertainty as to the outstanding charges and their effect on his
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that he was prejudiced by any delay. Accordingly, we
conclude that the court properly denied the defendant’s
motion to dismiss.
B
We next address the defendant’s claim that the court
erroneously denied his motion to dismiss because his
due process rights were violated by the state’s ‘‘unreasonable and unjustifiable delay’’ in executing the arrest
warrant against him, extraditing him four years after
the warrant was issued. The defendant contends that
the unjustifiable delay had an impact on the memory of
the eyewitnesses, which resulted in actual, substantial
prejudice to him. We are not persuaded.
‘‘The role of due process protections with respect to
pre-accusation delay has been characterized as a limited
one. . . . [T]he Due Process Clause does not permit
courts to abort criminal prosecutions simply because
they disagree with a prosecutor’s judgment as to when
to seek an indictment.’’ (Internal quotation marks omitted.) Slater v. Commissioner of Correction, 158 Conn.
term of imprisonment in Massachusetts. Although the uncertainty surrounding pending charges may surely generate feelings of anxiety, the defendant failed to provide any direct evidence that he suffered in this way. . . .
The defendant also failed to introduce any evidence regarding the effect, if
any, the pending Connecticut charges had on the conditions of his physical
incarceration or on his ability to participate in rehabilitation programs while
incarcerated in Massachusetts. As for the defendant’s claims that the fading
memories of the witnesses were exacerbated by the delay, [r]elying on the
simple passage of time, cannot, without a more specific showing, be said
to prejudice the defendant any more than the state. As the time between
the commission of the crime and trial lengthens, witnesses may become
unavailable or their memories may fade. If the witnesses support the prosecution, its case will be weakened, sometimes seriously so. And it is the prosecution which carries the burden of proof. . . . Finally, the defendant again
asserts that the delay hampered his defense due to the change in his appearance from the date of the offense to the time of trial. The court has already
addressed that aspect of the defendant’s prejudice claim and has determined
it is unsupported by the evidence.’’ (Citations omitted; internal quotation
marks omitted.)
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App. 522, 536, 119 A.3d 1221, cert. denied, 319 Conn. 932,
125 A.3d 206 (2015). ‘‘This court need only determine
whether the action complained of . . . violates those
fundamental conceptions of justice which lie at the base
of our civil and political institutions . . . and which
define the community’s sense of fair play and decency
. . . . The due process clause has not replaced the
applicable statute of limitations . . . [as] . . . the primary guarantee against bringing overly stale criminal
charges.’’ (Citations omitted; internal quotation marks
omitted.) State v. John, 210 Conn. 652, 685, 557 A.2d
93, cert. denied, 493 U.S. 824, 110 S. Ct. 84, 107 L.
Ed. 2d 50 (1989); see also Slater v. Commissioner of
Correction, supra, 536. ‘‘In order to establish a due
process violation because of pre-accusation delay, the
defendant must show both that actual substantial prejudice resulted from the delay and that the reasons for
the delay were wholly unjustifiable, as where the state
seeks to gain a tactical advantage over the defendant.
. . . [P]roof of prejudice is generally a necessary but
not sufficient element of a due process claim, and . . .
the due process inquiry must consider the reasons for
the delay as well as the prejudice to the accused.’’ (Internal quotation marks omitted.) State v. John, supra, 685–
86. ‘‘Mere allegations of potential prejudice or dimmed
memory are insufficient.’’ State v. Hanna, 19 Conn. App.
277, 278, 562 A.2d 549 (1989).
In the present case, the arrest warrant for the defendant for the December 18, 2008 robbery was issued
on February 18, 2009. The defendant was taken into
custody and transported to Connecticut from Massachusetts by the Enfield Police Department on November 6, 2013. Although approximately four years and
eleven months passed from the date of the robbery to
the execution of the arrest warrant, and approximately
four years and nine months passed from the date of
the arrest warrant to its execution, those periods of
time standing alone do not require a finding of a due
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process violation. See State v. Haynes, 8 Conn. App.
361, 364, 513 A.2d 160 (1986) (‘‘A delay of nearly twentyone months between the date of the crime and the
date of the arrest has been held insufficient to dismiss
charges against a defendant, absent a showing of any
specific prejudice to the defendant; State v. Aspinall,
6 Conn. App. 546, 549, 506 A.2d 1063 [1986]; as has a
delay of more than five years. State v. Littlejohn, [199
Conn. 631, 646, 508 A.2d 1376 (1986)].’’). The defendant
must establish that the passage of time was wholly
unjustifiable and caused him actual, substantial
prejudice.8
8
The defendant cites to State v. Soldi, 92 Conn. App. 849, 857, 887 A.2d
436, cert. denied, 277 Conn. 913, 895 A.2d 792 (2006), for the proposition
that ‘‘once a defendant puts forth evidence to suggest that [he] was not
elusive, was available and was readily approachable, the burden shifts to
the state to prove that the delay in executing the warrant was not unreasonable.’’ As the trial court indicated in its memorandum of decision, however,
Soldi is inapplicable to the present case.
The decision in Soldi and subsequent cases citing Soldi make clear that
this burden shifting rule applies in the context either of a warrant for
violation of probation or a warrant executed outside of the statute of limitations. See, e.g., State v. Swebilius, 325 Conn. 793, 803–804, 159 A.3d 1099
(2017) (warrant executed outside statute of limitations period); State v.
Woodtke, 130 Conn. App. 734, 736, 25 A.3d 699 (2011) (same); State v.
Pittman, 123 Conn. App. 774, 775, 3 A.3d 137 (delay in executing warrant
charging defendant with violation of probation), cert. denied, 299 Conn.
914, 10 A.3d 530 (2010). Neither of those circumstances is present in this
case, as the arrest warrant was not for a violation of probation, and the
warrant was executed within the five year statute of limitations. See footnote
10 of this opinion.
Instead, the defendant has the burden of establishing ‘‘both that actual
substantial prejudice resulted from the delay and that the reasons for the
delay were wholly unjustifiable, as where the state seeks to gain a tactical
advantage over the defendant.’’ (Internal quotation marks omitted.) State
v. John, supra, 210 Conn. 685–86; see also Slater v. Commissioner of Correction, supra, 158 Conn. App. 536–37 (applying two-pronged test set forth in
John); State v. Santos, 108 Conn. App. 250, 263, 947 A.2d 414 (2008) (‘‘[t]he
law is quite clear that [i]n order to establish a due process violation because
of pre-accusation delay, the defendant must show both that actual substantial
prejudice resulted from the delay and that the reasons for the delay were
wholly unjustifiable, as where the state seeks to gain a tactical advantage
over the defendant’’ [internal quotation marks omitted]).

Page 84A

CONNECTICUT LAW JOURNAL

394

JUNE, 2018

June 5, 2018

182 Conn. App. 373

State v. Crosby

The defendant claims that the delay resulted in actual,
substantial prejudice because ‘‘[a]t trial, the state’s primary witness, McVey, revealed that she had no recollection of the suspect or of her conversations with
investigating officers in which she described that suspect. McVey’s lack of memory deprived defense counsel
of the chance to effectively cross-examine [her] . . .
regarding her identification.’’ We note, however, that
‘‘[a] claim of general weakening of witnesses’ memories,
relying on the simple passage of time, cannot, without
a more specific showing, be said to prejudice the defendant.’’ (Internal quotation marks omitted.) State v.
Lacks, 58 Conn. App. 412, 420, 755 A.2d 254, cert. denied,
254 Conn. 919, 759 A.2d 1026 (2000); see also State v.
Hanna, supra, 19 Conn. App. 278. Furthermore, because
McVey was the state’s primary witness, any defect in
her memory prejudiced the state, not the defense. See
State v. Morrill, 197 Conn. 507, 528, 498 A.2d 76 (1985).
Indeed, ‘‘[a]s the time between the commission of the
crime and trial lengthens, witnesses may become
unavailable or their memories may fade. If the witnesses
support the prosecution, its case will be weakened,
sometimes seriously so. And it is the prosecution which
carries the burden of proof.’’ Barker v. Wingo, supra,
407 U.S. 521. As the state points out in its brief, and the
record supports, the delay worked to the defendant’s
advantage, as the defendant’s cross-examination of
McVey was effective at exposing her memory gaps.
McVey’s responses to many questions on both direct
examination and cross-examination was that she could
not recall the events in question.9
9

We also reject the defendant’s claim that the delay resulted in actual,
substantial prejudice because ‘‘McVey’s and Lee’s identifications of the
defendant were the only evidence in the case that placed the defendant in
the Webster Bank during the robbery’’ and their lack of memory at trial
impacted the defense. This argument ignores the fact that there was other
evidence presented at trial from which the jury could determine the defendant’s guilt, including surveillance photographs of the defendant on the day
of the robbery at the bank and at another bank where he was dressed in
the same attire. Evidence of the defendant’s guilty plea to a robbery in East
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Additionally, as the trial court pointed out in its memorandum of decision, the defendant’s claimed prejudice
pertains to concerns generally protected by the applicable statute of limitations.10 We reiterate that ‘‘[t]he due
process clause has not replaced the applicable statute
of limitations . . . [as] . . . the primary guarantee
against bringing overly stale criminal charges.’’ (Internal quotation marks omitted.) State v. John, supra, 210
Conn. 685.
The defendant has not demonstrated that the state’s
alleged delay in executing the warrant against him
resulted in actual, substantial prejudice to him.11 See
id., 686 (‘‘we cannot find in this record that the defendants have shown, as they must, actual substantial prejudice, such as the death or disappearance of a vital
defense witness’’ [internal quotation marks omitted]).
Accordingly, the trial court did not err in denying the
defendant’s motion to dismiss.
II
The defendant next claims that the court erred in
denying his motion to suppress and improperly concluded that the witnesses’ identification of him from
the suspect photographic array was not the product of
an unreliable identification procedure. Specifically, the
Longmeadow, Massachusetts, was not admitted at trial; thus, the jury was
told that the images from the East Longmeadow bank were from a commercial establishment. The jury reviewed these photographs during its deliberations.
10
As the court noted in its memorandum of decision, ‘‘[t]here is a five
year statute of limitations for the offenses charged in the defendant’s case.
. . . The Webster Bank robbery occurred on December 18, 2008. The defendant was arrested on November 6, 2013—which is within the five year
limitation period. Thus, the defendant had adequate protections against the
disadvantages to an accused attending stale prosecutions . . . .’’ (Citations
omitted; internal quotation marks omitted.)
11
Because we conclude that the first prong of John has not been satisfied,
we need not consider whether the state’s delay was wholly unjustifiable
under the second prong of John. See State v. John, supra, 210 Conn. 685–86.

Page 86A

CONNECTICUT LAW JOURNAL

396

JUNE, 2018

June 5, 2018

182 Conn. App. 373

State v. Crosby

defendant claims that the photographic array was
unnecessarily suggestive and unreliable because ‘‘(1)
the ‘filler’ photographs12 were too dissimilar from the
defendant; (2) the defendant was the only individual
pictured in apparent prison garb; (3) the array was
simultaneous, as opposed to sequential; and (4) the
police department did not use a ‘double-blind’ identification procedure.’’ (Footnote added.) We are not persuaded.
The following additional facts are relevant to this
claim. On February 3, 2009, Cooper separately presented to McVey and Lee a photographic array created
by Massachusetts State Police Trooper Kevin O’Toole,
which contained eight photographs of males of the same
race and with similar features. Prior to presenting the
array to each witness, Cooper read the following
required warning: ‘‘You will be asked to look at a group
of photographs. The fact that the photographs are
shown to you should not influence your [judgment].
You should not conclude or guess that the photographs
contain the picture of the person who committed the
crime. You are not obligated to identify anyone. It is just
as important to free innocent persons from suspicion
as to identify guilty parties. Please do not discuss the
case with other witnesses or indicate in any way that
you have identified someone.’’ Lee and McVey each
signed the page from which the warning was read to
them, acknowledging that they understood the warning.
After viewing the array, each witness selected photograph number three, the photograph of the defendant,
and identified him as the perpetrator of the December
18, 2008 robbery at the bank.
On April 21, 2014, the defendant filed a motion to
suppress the witnesses’ identification of him on the
12
‘‘ ‘Filler’ means either a person or a photograph of a person who is not
suspected of an offense and is included in an identification procedure.’’
General Statutes § 54-1p (a) (5).
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ground that the photographic array was unnecessarily
suggestive and unreliable. A hearing on the motion to
suppress took place on April 25, 2014. At the hearing,
the two witnesses, McVey and Lee, testified. Lee testified that she ‘‘was 100 percent certain’’ of her identification of the defendant as the perpetrator of the robbery
when Cooper presented her with the photographic array
on February 3, 2009. Lee also testified that her attention
was drawn to the defendant for ‘‘two reasons; the first
reason was, I didn’t recognize him as a depositor, and
people that don’t deposit with us are sales opportunities
and we really [have] a strong sales culture, so that was
one thing; that’s what I’m trained to do. And the other
reason why he caught my attention was, he looked just
like my husband, and I took a second look and that’s
why he caught my attention, those two reasons. . . .
My husband wears similar glasses, and he had at the
time the same mustache and the same skin tone and a
very similar build.’’ Defense counsel asked Lee whether
she saw any significance in the defendant’s clothing, to
which she stated that she did not.
McVey testified at the hearing that she recalled
describing some of the defendant’s features to the
police, such as his clothing and his race, but that she
could not recall her description of his build or certain
facial features. McVey did testify that, at the time of
the photographic array, she was ‘‘100 percent’’ certain
of her identification of the defendant as the perpetrator
of the robbery. McVey stated that she selected the
defendant’s photograph from the array because
‘‘[s]omething just triggered a memory and it was the
correct memory. . . . [S]omething about that particular picture just brought the whole thing back.’’ Similar
to Lee, McVey testified that she saw no significance in
the defendant’s clothing.
Following the hearing, on April 28, 2014, the court
denied the defendant’s motion to suppress. Lee and
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McVey both testified at trial. In response to the defendant’s motion for an articulation, the court issued a
written articulation of its decision on October 4, 2016.
‘‘Our standard of review of a trial court’s findings and
conclusions in connection with a motion to suppress
is well defined. A finding of fact will not be disturbed
unless it is clearly erroneous in view of the evidence
and pleadings in the whole record . . . . [W]here the
legal conclusions of the court are challenged, we must
determine whether they are legally and logically correct
and whether they find support in the facts set out in
the memorandum of decision . . . .’’ (Internal quotation marks omitted.) State v. Salmond, 179 Conn. App.
605, 615–16, 180 A.3d 979, cert. denied, 328 Conn. 936,
A.3d
(2018). ‘‘[A] claim of an unnecessarily
suggestive pretrial identification procedure is a mixed
question of law and fact. . . . [B]ecause the issue of the
reliability of an identification involves the constitutional
rights of an accused . . . we are obliged to examine
the record scrupulously to determine whether the facts
found are adequately supported by the evidence and
whether the court’s ultimate inference of reliability was
reasonable. . . . Because the inquiry into whether evidence of pretrial identification should be suppressed
contemplates a series of factbound determinations,
which a trial court is far better equipped than this court
to make, we will not disturb the findings of the trial
court as to subordinate facts unless the record reveals
clear and manifest error.’’ (Citation omitted; internal
quotation marks omitted.) State v. Johnson, 149 Conn.
App. 816, 822, 89 A.3d 983, cert. denied, 312 Conn. 915,
93 A.3d 597 (2014). ‘‘[W]e will reverse the trial court’s
ruling [on evidence] only where there is an abuse of
discretion or where an injustice has occurred . . . and
we will indulge in every reasonable presumption in
favor of the trial court’s ruling.’’ (Internal quotation
marks omitted.) State v. Salmond, supra, 616; see also
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State v. Marquez, 291 Conn. 122, 137–38, 967 A.2d 56,
cert. denied, 558 U.S. 895, 130 S. Ct. 237, 175 L. Ed.
2d 163 (2009). ‘‘[I]f we find that the court incorrectly
permitted, as reliable, evidence flowing from an unreliable and unduly suggestive identification procedure,
there remains the further issue of whether the ensuing
judgment of conviction may be affirmed on the ground
that the due process violation was, nevertheless, harmless in light of all the evidence correctly adduced at
trial and untainted by the admission of an unreliable
identification.’’ (Internal quotation marks omitted.)
State v. Day, 171 Conn. App. 784, 809, 158 A.3d 323
(2017).
On appeal, the defendant claims that his due process
rights were violated by the admission of the witnesses’
identification of him at trial. ‘‘In determining whether
identification procedures violate a defendant’s due process rights, the required inquiry is made on an ad hoc
basis and is two-pronged: first, it must be determined
whether the identification procedure was unnecessarily
suggestive; and second, if it is found to have been so,
it must be determined whether the identification was
nevertheless reliable based on examination of the totality of the circumstances.’’ (Internal quotation marks
omitted.) State v. Marquez, supra, 291 Conn. 141. ‘‘The
first suggestiveness prong involves the circumstances
of the identification procedure itself . . . and the critical question is whether the procedure was conducted
in such a manner as to emphasize or highlight the individual whom the police believe is the suspect. . . . If
the trial court determines that there was no unduly
suggestive identification procedure, that is the end of
the analysis, and the identification evidence is admissible. . . . If the court finds that there was an unduly
suggestive procedure, the court goes on to address the
second reliability prong, under which the corruptive
effect of the suggestive procedure is weighed against
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certain factors, such as the opportunity of the [eyewitness] to view the criminal at the time of the crime, the
[eyewitness’] degree of attention, the accuracy of [the
eyewitness’] prior description of the criminal, the level
of certainty demonstrated at the [identification] and
the time between the crime and the [identification].’’
(Citations omitted; internal quotation marks omitted.)
State v. Dickson, 322 Conn. 410, 421, 141 A.3d 810
(2016), cert. denied,
U.S.
, 137 S. Ct. 2263, 198
L. Ed. 2d 713 (2017). ‘‘[A]n out-of-court eyewitness identification should be excluded on the basis of the procedure used to elicit that identification only if the court
is convinced that the procedure was so suggestive and
otherwise unreliable as to give rise to a very substantial
likelihood of irreparable misidentification.’’ (Internal
quotation marks omitted.) State v. Salmond, supra, 179
Conn. App. 617.
‘‘In evaluating the [first factor concerning] suggestiveness of a photographic array, a court should look
to both the photographs themselves and the manner in
which they were presented to the identifying witness.
. . . We consider the following nonexhaustive factors
in analyzing a photographic array for unnecessary suggestiveness: (1) the degree of likeness shared by the
individuals pictured . . . (2) the number of photographs included in the array . . . (3) whether the suspect’s photograph prominently was displayed or
otherwise was highlighted in an impermissible manner
. . . (4) whether the eyewitness had been told that the
array includes a photograph of a known suspect . . .
(5) whether the eyewitness had been presented with
multiple arrays in which the photograph of one suspect
recurred repeatedly . . . and (6) whether a second
eyewitness was present during the presentation of the
array. . . . It is important to note, however, that [p]hotographs will often have distinguishing features. The
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question . . . is not whether the defendant’s photograph could be distinguished from the other photographs . . . but whether the distinction made it
unnecessarily suggestive.’’ (Citations omitted; internal
quotation marks omitted.) State v. Marquez, supra, 291
Conn. 161.
In the present case, the court determined that the
identification procedure was not unnecessarily suggestive. In its written articulation of its decision denying
the defendant’s motion to suppress, the court analyzed
the photographic array pursuant to the six factors set
forth in Marquez. As to the first factor, which addresses
the degree of similarity between the individuals in the
array, the court noted that ‘‘[e]ach person is posed in
front of a solid color background which contains no
marking for height or other characteristics. Three
appear to be some shade of grey, while five, including
the defendant at number three, appear white. Each
photo appears to be of similarly aged males of the same
race with brown eyes. Seven photos, including the
defendant’s, display some facial hair. While the defendant may have been in prison garb, the defense provided
no proof of that. The defendant thoroughly examined
. . . Cooper and the two eyewitnesses on that point.
During a previous hearing on April 24, 2014, on motions
to dismiss, defense counsel made claims about Massachusetts prison garb, but provided no evidence. . . .
The tan v-necked shirt is not obvious prison garb with
numbers or lettering on it. It is not a luminous orange
or yellow color. And most importantly, this court finds
that neither eyewitness saw any significance in the
shirt’s appearance.’’ (Citation omitted.)
As to the second factor, the court noted that ‘‘the
number of photographs was the standard of eight photographs. While not presented in a sequential, doubleblind manner, these photo boards met the standards in
effect on February 3, 2009.’’ See State v. Marquez, supra,
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291 Conn. 164 (‘‘the failure to use a double-blind procedure does not automatically render an identification
suspect, particularly when, as in the present case, there
is no evidence that the detectives conducting the procedure influenced the witnesses in any discernible way
prior to their making the identification’’).
As to the third factor, the court noted that ‘‘Cooper
was questioned extensively on the procedures he followed, particularly with regard to the composition and
timing of the array. Th[e] robbery [at issue in the present
case] occurred on December 18, 2008. The defendant
was arrested in Massachusetts for other robberies on
January 25, 2009. The array was shown to the two eyewitnesses on February 3, 2009. Extensive examination
of [Cooper] in several areas of his investigation included
possible third-party suspects, composition of the array
and witnesses he did not interview. He testified that he
relied more on the bank’s surveillance photos than on
witness descriptions, did not use Connecticut driver’s
license photos because they cannot be sorted by physical characteristics . . . and did not use Springfield
Police Department photos because [they] did not fit
[in] Enfield Police Department folders. . . . Instead,
[Cooper] used an array composed by . . . O’Toole of
the Massachusetts State Police . . . . The defendant’s
photo does not conflict with the statement . . . given
by . . . McVey except on facial hair, which is also worn
by six others depicted in the array. The detective gave
no feedback to either eyewitness after the positive identifications. . . . Lee’s description was that the perpetrator was African-American, wore glasses, a mustache
and a lot of clothing, and looked to be in his thirties
with an average build. While [Cooper] was asked to
speculate as to the last known mug shot of the defendant available to him, that evidence was never elicited.’’
(Citations omitted.)
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As to the fourth factor, the court noted that ‘‘the
witnesses were not told that a known suspect was in
the array. In fact, each was told the opposite and given
the approved warnings to that effect . . . . Lee . . .
testified at the motion to suppress [hearing] that she
was behind the teller line when she first saw the perpetrator from a distance, whom she did not recognize as
a depositor but at first took to be her husband until
apparently dissuaded by the team logo on his [baseball]
cap. She further testified that [Cooper] showed her the
array when only they were in her office and after he
had given and she signed [the standard warning]. The
only difference between the picture and the robber was
an absence of eyeglasses. [Lee testified that she] was
‘100 [percent]’ sure of her identification. . . . McVey
testified at the hearing that she had been trained to
hand over the money and to remember the perpetrator.
She was shown a copy of the same photo array [as Lee]
and selected the defendant. While [McVey] did not recall
her level of certainty at the time of the identification,
at the hearing she was ‘100 [percent]’ sure. . . . McVey
was also given the standard warning . . . . She testified that as to photo number three in the array, ‘something just triggered a correct memory.’ ’’
As to the fifth factor, ‘‘neither eyewitness was presented with multiple arrays repeating the suspect’s
photo. Similarly, the sixth factor was not violated, as
each witness was shown the array in the presence of
. . . Cooper only in attendance.’’ Having concluded
that the identification procedure was not unnecessarily
suggestive, the court did not reach the second prong
of reliability but concluded that the month and onehalf delay ‘‘goes to the weight of the identification, not
the fairness of the procedure, and would not change
this court’s opinion even if the [reliability based] totality
of [the] circumstances prong were reached.’’
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On the basis of our review of the record, we find
ample support for the court’s findings. We cannot conclude that the photographs in the array were too dissimilar. During the April 25, 2014 motion to suppress
hearing, both Lee and McVey testified that they were
‘‘100 percent’’ certain of their photographic array identification of the defendant as the perpetrator of the robbery, and neither testified that they considered the
photographs to be dissimilar. The photographic array
was admitted as an exhibit, and the photographs in the
array depict similarly aged males of the same race with
brown eyes, all posed in front of a solid color background.
We are not persuaded by the defendant’s claim that,
at trial, McVey found every photograph aside from the
defendant’s ‘‘to be dissimilar from her recollection of
the suspect either because of age, face shape and/or
skin color.’’ McVey did not testify that she found the
photographs to be dissimilar. Instead, consistent with
her testimony on direct examination, McVey testified
on cross-examination that she selected the defendant’s
photograph because of his ‘‘eyes.’’13 She identified him
in the array because ‘‘[h]is eyes were what determined
it for me.’’ Although McVey agreed with defense counsel
13

At trial, the following examination took place:
‘‘[Defense Counsel]: Now, you knew the individual that had—the perpetrator, the individual who robbed you, had a relatively thin apparent face,
correct? Long and narrow?
‘‘[McVey]: I would say it was the eyes.
‘‘[Defense Counsel]: Well, you knew the face was long and narrow, right?
‘‘[McVey]: Okay. Yes.
‘‘[Defense Counsel]: Okay. All right. Let’s—let’s look at the array. You
said you looked through all the pictures, right?
‘‘[McVey]: Yes.
‘‘[Defense Counsel]: Okay. Showing you what’s been admitted as state’s
[exhibit] 11. Excuse me while I get my copy. So, there—the person, in
number one, his face isn’t exactly long and narrow, is it?
‘‘[McVey]: No.
‘‘[Defense Counsel]: Okay. And you look at—you looked at all these,
you said?
‘‘[McVey]: I did.
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that there were differences among the photographs, at
no point did she testify, nor was she asked to comment
on, whether she found the photographs too dissimilar.
Importantly, ‘‘[p]hotographs will often have distinguishing features. The question . . . is not whether the
defendant’s photograph could be distinguished from
the other photographs . . . but whether the distinction
made it unnecessarily suggestive.’’ (Internal quotation
marks omitted.) State v. Marquez, supra, 291 Conn. 161.
We also cannot conclude that the court erred in
determining that the defendant was not pictured in
apparent prison garb. The photograph of the defendant
‘‘[Defense Counsel]: Okay. Number two, he’s a little on the young side,
right?
‘‘[McVey]: I guess.
‘‘[Defense Counsel]: Okay. Do you remember giving a sort of age description of the person?
‘‘[McVey]: No.
‘‘[Defense Counsel]: Okay. Number three, we’ve already talked about,
right?
‘‘[McVey]: Yes.
‘‘[Defense Counsel]: Number four, he’s a little too light skin and his face
is wrong, right?
‘‘[McVey]: Yes.
‘‘[Defense Counsel]: Okay. And number five, he might be the right complexion, but his face is wrong, too, right?
‘‘[McVey]: Right.
‘‘[Defense Counsel]: Number six, his face is long and narrow, right?
‘‘[McVey]: Correct.
‘‘[Defense Counsel]: But his complexion is a little on the light side from
what you saw, right?
‘‘[McVey]: It has nothing to do with the complexion.
‘‘[Defense Counsel]: I understand. But he’s fairly—
‘‘[McVey]: It was the eyes.
‘‘[Defense Counsel]: I understand that’s your testimony—
‘‘[McVey]: Uh-huh.
‘‘[Defense Counsel]: —please answer my question.
‘‘[McVey]: Okay.
‘‘[Defense Counsel]: Number seven, again, face is wrong, right?
‘‘[McVey]: Uh-huh.
‘‘[Defense Counsel]: And number eight, again, sort of long and narrow,
but, again, a little bit light—more lightly reflected than number three, right?
‘‘[McVey]: Correct.’’
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in the array depicts him wearing a tan v-neck shirt that
is not bright in color or imprinted with any insignia.
Both Lee and McVey testified at the motion to suppress
hearing that they did not see any significance in the
defendant’s shirt.
Additionally, we are not persuaded by the defendant’s
argument that the absence of a sequential, double-blind
photographic array rendered the identification procedure unnecessarily suggestive.14 As the defendant concedes in his principal brief, ‘‘Cooper was not required
by statute to utilize the double-blind, sequential procedure in 2010,’’ but the defendant nevertheless argues
that ‘‘studies were already out and ongoing at that time,
which indicated that these procedures were the best
practices for law enforcement.’’ The defendant contends that ‘‘[t]he identification methods that Cooper
used . . . put [him] in a position to purposefully or
inadvertently provide confirmatory feedback that could
have influenced the witnesses’ confidence in their identifications,’’ and that ‘‘[t]his could have been avoided
by using a sequential array [and] . . . by sending
another officer to the bank.’’
Although we recognize that a sequential, double-blind
procedure now is mandated pursuant to General Statutes § 54-1p,15 it was not the required procedure in 2009,
14
‘‘A double-blind photographic identification procedure is one in which
the officer conducting [the procedure] has not been involved in the investigation and does not know who the target is.’’ (Internal quotation marks omitted.) State v. Patterson, 170 Conn. App. 768, 772 n.1, 156 A.3d 66, cert.
denied, 325 Conn. 910, 158 A.3d 320 (2017). Because Cooper knew that the
defendant was a suspect when he presented the photographic array to the
witnesses, the procedure was not double-blind.
‘‘A sequential photographic identification procedure involve[s] showing
the witness the suspect and other fillers on the identification procedure one
at a time, rather than the traditional practice of simultaneous presentation.’’
(Internal quotation marks omitted.) Id., 772 n.2. Because eight photographs
were presented to the witnesses simultaneously, the procedure was not
sequential.
15
General Statutes § 54-1p (c) provides in relevant part that ‘‘[n]ot later
than May 1, 2013, each municipal police department and the Department
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when the photographic array was presented to the witnesses in this case. See State v. Marquez, supra, 291
Conn. 164 (‘‘the failure to use a double-blind procedure
[did] not automatically render an identification suspect,
particularly when . . . there is no evidence that the
[police officer] conducting the procedure influenced
the witnesses in any discernible way prior to their making the identification’’); State v. Outing, 298 Conn. 34,
49, 3 A.3d 1 (2010) (‘‘[a] simultaneous photographic
array is not unnecessarily suggestive per se, however,
even if it was not administered in a double-blind procedure’’), cert. denied, 562 U.S. 1225, 131 S. Ct. 1479, 179
L. Ed. 2d 316 (2011). The defendant does not argue that
§ 54-1p applies retroactively, but maintains that he was
prejudiced by the procedure utilized by Cooper. This
court previously has rejected a similar claim. In State
v. Johnson, supra, 149 Conn. App. 821, this court
rejected the defendant’s argument that ‘‘[t]he absence
of double-blind, sequential arrays makes a photo array
unduly suggestive’’; (internal quotation marks omitted);
where the eyewitness identification was made in 2009,
prior to the requirement that a sequential, double-blind
procedure be utilized. This court upheld the trial court’s
application of the law in effect at the time of the identification and rejected the defendant’s claim that ‘‘a nondouble-blind photographic array procedure, per se, is
of Emergency Services and Public Protection shall adopt procedures for
the conducting of photo lineups . . . that comply with the following requirements: (1) Whenever a specific person is suspected as the perpetrator of an
offense, the photographs included in a photo lineup . . . shall be presented
sequentially so that the eyewitness views one photograph . . . at a time
. . . (2) The identification procedure shall be conducted in such a manner
that the person conducting the procedure does not know which person in
the photo lineup . . . is suspected as the perpetrator of the offense, except
that, if it is not practicable to conduct a photo lineup in such a manner, the
photo lineup shall be conducted by the use of a folder shuffle method,
computer program or other comparable method so that the person conducting the procedure does not know which photograph the eyewitness is viewing during the procedure . . . .’’
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unduly suggestive.’’ Id., 829. We similarly reject the
defendant’s claim in the present case that the absence
of a sequential, double-blind procedure per se rendered
the identification unnecessarily suggestive.16
Even if we assume, arguendo, that the photographic
array procedure was unduly suggestive, the identification nevertheless would be reliable on the basis of the
totality of the circumstances. See State v. Dickson,
supra, 322 Conn. 421 (‘‘[i]f the court finds that there
was an unduly suggestive procedure, the court goes on
to address the second reliability prong, under which
the corruptive effect of the suggestive procedure is
weighed against certain factors, such as the opportunity
16
We also are not persuaded by the defendant’s reliance on Guilbert for
the proposition that ‘‘identifications are likely to be less reliable in the
absence of a double-blind, sequential identification procedure . . . .’’ State
v. Guilbert, 306 Conn. 218, 238 n.39, 49 A.3d 705 (2012). This court previously
has corrected a defendant’s statement that Guilbert stands for such a proposition, noting that ‘‘[t]he principal issue before the court in Guilbert was
not whether any particular identification procedures are constitutionally
mandated, but whether courts are obligated to admit under specified circumstances qualified expert testimony concerning the fallibility of eyewitness
identification under State v. Porter, 241 Conn. 57, 698 A.2d 739 (1997) (en
banc), cert. denied, 523 U.S. 1058, 118 S. Ct. 1384, 140 L. Ed. 2d 645 (1998),
to aid juries in their evaluation of identification evidence. . . . The court
in Guilbert acknowledged ‘widespread judicial recognition that eyewitness
identifications are potentially unreliable in a variety of ways unknown to
the average juror. . . .’ In particular, the court mentioned that ‘[c]ourts
across the country now accept that [among other things] . . . identifications are likely to be less reliable in the absence of a double-blind, sequential
identification procedure . . . .’ (Citations omitted.) State v. Grant, 154
Conn. App. 293, 311, 112 A.3d 175 (2014), cert. denied, 315 Conn. 928, 109
A.3d 923 (2015).
‘‘Nothing in Guilbert, however, suggests that if the police show the photographs to the witness simultaneously and the procedure is administered
by an officer who knows the identity of the suspect, the procedure is
unnecessarily suggestive as a matter of law. In ruling that experts in appropriate circumstances should be allowed to testify about issues that may
affect the accuracy of identifications, the court was not concerned with
the admissibility of identification evidence, but rather with a jury’s proper
exercise of its duty to evaluate the weight to be given to a particular eyewitness’ identification.’’ (Emphasis added and omitted.) Id.
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of the [eyewitness] to view the criminal at the time of
the crime, the [eyewitness’] degree of attention, the
accuracy of [the eyewitness’] prior description of the
criminal, the level of certainty demonstrated at the
[identification] and the time between the crime and the
[identification]’’ [internal quotation marks omitted]). As
the defendant concedes, ‘‘McVey and Lee saw the robber up close, and in a well lit room.’’ Additionally, McVey
accurately described the defendant in her sworn statement to the police, and her description matched the
depiction of the perpetrator in the bank surveillance
photographs. Lee and McVey both testified that they
were 100 percent certain at the time of the identification
that the defendant was the perpetrator. The identification in February, 2009, was made close in time to the
December, 2008 robbery. Thus, even if there was an
unduly suggestive procedure, which we conclude there
was not, the defendant’s claim would fail under the
second reliability prong. See State v. Marquez, supra,
291 Conn. 141. On the basis of the foregoing, we conclude that the court did not err in denying the defendant’s motion to suppress the eyewitnesses’
identification of him.
III
The defendant claims that ‘‘[t]he jury charge on identification . . . failed to provide an in-depth explanation
of factors that have a negative impact on witness identification and . . . incorrectly excluded instructions
necessary to assist the triers of fact in assessing the
accuracy of eyewitness perception and credibility.’’
Specifically, the defendant contends that he was
deprived of a fair trial because the jury instructions
were incomplete, as several of the factors from State
v. Guilbert, 306 Conn. 218, 245, 49 A.3d 705 (2012), that
he included in his request to charge were missing or
not explained in sufficient depth. We are not persuaded.
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The following additional facts and procedural history
are relevant to this claim. On April 30, 2014, the defendant filed a request to charge. A charging conference
began that same day and continued on the morning of
May 1, 2014. Discussion at the conferences centered
on the defendant’s request to charge on eyewitness
identification. The jury was instructed on May 1, 2014.
Following the instructions, the court asked the parties
if they had any exceptions to the charge. The state had
none. Defense counsel stated to the trial court that he
‘‘appreciate[d] [that] the court gave . . . in substance
what I requested’’ for the jury instructions, and he then
went on to clarify that he was not making additional
exceptions ‘‘other than what we had already argued
about yesterday in terms of crafting the identification
instructions. . . . I still don’t mean to abandon any of
the . . . arguments that . . . I made . . . yesterday
. . . .’’
‘‘Our Supreme Court has held that identification
instructions are not constitutionally required and [e]ven
if [a] court’s instructions were less informative on the
risks of misidentification . . . the issue is at most one
of instructional error rather than constitutional error.
A new trial would only be warranted, therefore, if the
defendant could establish that it was reasonably probable that the jury was misled. . . . The ultimate test of
a court’s instructions is whether, taken as a whole, they
fairly and adequately present the case to a jury in such
a way that injustice is not done to either party under
the established rules of law.’’ (Internal quotation marks
omitted.) State v. Day, supra, 171 Conn. App. 831.
‘‘We review nonconstitutional claims of instructional
error under the following standard. While a request to
charge that is relevant to the issues in a case and that
accurately states the applicable law must be honored,
a [trial] court need not tailor its charge to the precise
letter of such a request. . . . If a requested charge is
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in substance given, the [trial] court’s failure to give a
charge in exact conformance with the words of the
request will not constitute a ground for reversal. . . .
As long as [the instructions] are correct in law, adapted
to the issues and sufficient for the guidance of the jury
. . . we will not view the instructions as improper.’’
(Internal quotation marks omitted.) Id., 831–32. ‘‘A challenge to the validity of jury instructions presents a question of law over which this court has plenary review.’’
(Internal quotation marks omitted.) State v. Holley, 174
Conn. App. 488, 493–94, 167 A.3d 1000, cert. denied,
327 Conn. 907, 170 A.3d 3 (2017), cert. denied,
U.S.
, 138 S. Ct. 1012, 200 L. Ed. 2d 275 (2018).
The defendant claims that the following requested
Guilbert factors were omitted or understated in the
jury instructions: ‘‘there is at best a weak correlation
between a witness’ confidence in his or her identification and its accuracy’’; State v. Guilbert, supra, 306
Conn. 237; ‘‘identifications are likely to be less reliable
in the absence of a double-blind, sequential identification procedure’’; ‘‘witnesses are prone to develop
unwarranted confidence in their identifications if they
are privy to postevent or postidentification information
about the event or the identification’’; and ‘‘the accuracy
of an eyewitness identification may be undermined by
unconscious transference, which occurs when a person
seen in one context is confused with a person seen in
another.’’ Id., 238–39. To the extent that the defendant
suggests that the Guilbert factors are required in the
jury instructions, we reject that argument. As an initial
matter, Guilbert concerned the admissibility of expert
testimony, not a challenge to jury instructions. Although
the court in Guilbert did acknowledge the ‘‘widespread
judicial recognition that eyewitness identifications are
potentially unreliable in a variety of ways unknown to
the average juror’’; (internal quotation marks omitted)
State v. Grant, 154 Conn. App. 293, 311, 112 A.3d 175
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(2014), cert. denied, 315 Conn. 928, 109 A.3d 923 (2015);
it did not mandate that such factors be included in jury
instructions. See footnote 16 of this opinion. In fact, in
Guilbert, the court even noted that jury instructions
are less effective than expert testimony, stating that
‘‘research has revealed that jury instructions that direct
jurors in broad terms to exercise caution in evaluating
eyewitness identifications are less effective than expert
testimony in apprising the jury of the potential unreliability of eyewitness identification testimony.’’ State v.
Guilbert, supra, 245. The court in the present case
expressed its concern that, for the requested instructions to be provided in the charge, an expert, which
the defendant did not offer during the trial, would be
needed to explain eyewitness identification issues and
principles to the jury. It is undisputed that neither party
presented expert testimony at trial regarding such eyewitness identification issues and principles.
Certainly, while the court is not required to tailor its
instructions to the exact request of a party for a specific
instruction, ‘‘broad, generalized instructions on eyewitness identifications . . . do not suffice.’’ (Citations
omitted.) Id., 258. As set forth in the subsequent paragraphs, we conclude that the substance of the defendant’s requested instructions was given to the jury and
that the instructions were neither overbroad nor overgeneralized.
As to his claim regarding double-blind procedure,
the defendant requested the following language: ‘‘A law
enforcement officer who knows which photo is of the
suspect may intentionally or unintentionally convey
that knowledge to the witness. That increases the
chance that the witness will identify the suspect, even
if the suspect is innocent. For that reason, whenever
possible, photo arrays should be conducted by an officer who does not know the identity of the suspect. If

June 5, 2018

CONNECTICUT LAW JOURNAL

182 Conn. App. 373

JUNE, 2018

Page 103A

413

State v. Crosby

a police officer who does not know the suspect’s identity is not available, then the officer should not see the
photos as the witness looks at them. In this case, there
has been testimony that Detective Cooper knew the
identity of the suspect. It is also alleged that Detective
Cooper did not compensate for that by conducting a
procedure in which he did not see the photographs as
the witnesses looked at them.’’ (Footnote omitted.) The
court gave the following instruction: ‘‘A law enforcement officer who knows which photo is of the suspect
may intentionally or unintentionally convey that knowledge to the witness. . . . In this case, the identification
procedure utilized by Detective Cooper involved showing all eight photographs at the same time in the array
to each witness. You may consider whether the witness
was comparing each photograph in the array to one
another or each photograph in the array to her own
memory in making an identification.’’ The jury also was
instructed that ‘‘[f]eedback occurs when police officers
signal to eyewitnesses that they correctly identified the
suspect. Feedback may be either verbal or nonverbal.
Feedback may reduce doubt and engender or produce
a false sense of confidence in a witness.’’ Thus, the
defendant’s requested instruction, in substance, was
given.17
As to the defendant’s claim regarding unconscious
transference, he did not include an instruction on
17
Despite the fact that the charge was in substance given, the defendant
argues that the double-blind instruction ‘‘does not further instruct [on] the
desirability of the ‘double-blind’ procedure . . . .’’ The court explained that
it excluded such language because it determined that it was prejudicial to
the state. The court expressed its concern that a double-blind procedure
was not required in 2009 and that, to include the defendant’s requested
language, the jury may assume that Cooper employed the wrong procedure.
See State v. Johnson, supra, 149 Conn. App. 821; see also State v. Grant,
supra, 154 Conn. App. 311. We reiterate that the court’s instructions must
‘‘fairly and adequately present the case to a jury in such a way that injustice
is not done to either party under the established rules of law.’’ (Emphasis
added; internal quotation marks omitted.) State v. Day, supra, 171 Conn.
App. 831.
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unconscious transference in his request to charge.18 He
did, however, ask for the court to include such an
instruction at the April 30, 2014 charging conference,
and again on May 1, 2014. The court did not include an
instruction on unconscious transference. The defendant argues that this was error and that an instruction
on unconscious transference was necessary because
Lee testified that the defendant looked just like her
husband, and there were no experts to point out the
potential problems with unconscious transference. As
previously discussed in this opinion, the court in Guilbert noted that ‘‘research has revealed that jury instructions that direct jurors in broad terms to exercise
caution in evaluating eyewitness identifications are less
effective than expert testimony in apprising the jury of
the potential unreliability of eyewitness identification
testimony.’’ State v. Guilbert, supra, 306 Conn. 245. No
experts testified in the present case, and the court
expressed its reluctance to instruct on scientific theories and studies where the defendant did not offer
expert testimony. The court did not err in omitting an
instruction on unconscious transference. There was no
evidence at trial to establish that unconscious transference could be an issue for the jury to consider, and the
defendant provided no authority for the proposition
that such an instruction was required. The defendant
could have offered an expert to testify at trial as to
unconscious transference, but he did not do so.
As to the charge on eyewitness identification, the
differences in the defendant’s request to charge and the
jury instruction were minimal.19 The court did not use
18
‘‘[U]nconscious transference . . . occurs when a person seen in one
context is confused with a person seen in another.’’ State v. Guilbert, supra,
306 Conn. 253–54.
19
In his request to charge, the defendant requested the following language:
‘‘It is your function to determine whether the witnesses’ identifications of
the defendant are reliable and believable, or whether they are based on a
mistake or for any reason are not worthy of belief. You may consider that
eyewitnesses are often not able to accurately recall the source of their
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the following requested language: ‘‘You may consider
that eyewitnesses are often not able to accurately recall
the source of their memories. In other words, their
belief that the identification was based on observations
at the time of the offense may be wrong. When a witness
makes an identification, that witness is expressing an
opinion that may be accurate or may be inaccurate.
. . . Eyewitness misidentification is the single greatest
source of wrongful convictions in the United States.’’
The court gave, in substance, what the defendant
requested by including in the instruction similar language to what it omitted from his request, including
that ‘‘[e]yewitnesses can be truthful but mistaken. The
identifications must be analyzed critically. Human
memories. In other words, their belief that the identification was based on
observations at the time of the offense may be wrong. When a witness
makes an identification, that witness is expressing an opinion that may be
accurate or may be inaccurate. Eyewitnesses can be truthful but mistaken.
Eyewitness misidentification is the single greatest source of wrongful convictions in the United States. Even where a witness believes that his or her
testimony is accurate, it is your function to determine whether the witness’
identification of the defendant is reliable, or whether it is based on a mistake
or for any reason is not worthy of belief.
‘‘Human memory is not foolproof. Research has revealed that human
memory is not like a video recording that a witness need only replay to
remember what happened. Memory is far more complex. The process of
remembering consists of three stages: acquisition—the perception of the
original event; retention—the period of time that passes between the event
and the eventual recollection of a piece of information; and retrieval—the
state during which a person recalls stored information. At each of these
stages, memory can be affected by a variety of factors.
‘‘Relying on some of the research that has been done, I will instruct you
on specific factors you should consider in this case in determining whether
the eyewitness identification evidence is reliable. In evaluating these identifications, you should consider the observations and perceptions on which
each identification was based, the witnesses’ ability to make those observations and perceive events, and the circumstances under which the identifications were made. Although nothing may appear more convincing than a
witness’ categorical identification of a perpetrator, you must critically analyze such testimony. Such identifications, even if made in good faith, may
be mistaken. Therefore, when analyzing such testimony, be advised that a
witness’ level of confidence, standing alone, may not be an indication of
the reliability of the identification.’’ (Footnotes omitted.)
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memory is not foolproof. . . . [B]e advised that a [witness’] level of confidence, standing alone, may not be
an indication of the reliability of the identification.’’
The defendant also requested the following instruction regarding the impact of the passage of time on
memory: ‘‘Memories fade with time. As a result, delays
between the commission of a crime and the time an
identification is made can affect the reliability of the
identification. In other words, the more time that passes, the greater the possibility that a witness’s memory
of a perpetrator will weaken or be influenced by postevent information.’’ The court omitted only the last sentence of the request, which, again, was in substance
what the defendant requested.
We reiterate that the court, in its discretion, need ‘‘not
tailor its charge to the precise letter’’ of the defendant’s
request. (Internal quotation marks omitted.) State v.
Day, supra, 171 Conn. App. 831. ‘‘Significantly, our
Supreme Court in Guilbert emphasized that a trial court
retains the discretion to decide whether, under the specific facts and circumstances presented, focused and
informative jury instructions on eyewitness testimony
are warranted. . . . In reviewing the discretionary
determinations of a trial court, every reasonable presumption should be given in favor of the correctness of
the court’s ruling.’’ (Citation omitted; emphasis omitted;
internal quotation marks omitted.) State v. Faust, 161
Conn. App. 149, 189 n.11, 127 A.3d 1028 (2015), cert.
denied, 320 Conn. 914, 131 A.3d 252 (2016). The jury
instructions were correct in law, adapted to the issue
of eyewitness identification, and sufficient to guide the
jury. See State v. Day, supra, 832. Accordingly, the jury
instructions given by the court were not improper.
The judgment is affirmed.
In this opinion the other judges concurred.
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THE BANK OF NEW YORK MELLON, SUCCESSOR
TRUSTEE v. WADE H. HORSEY II ET AL.
(AC 39665)
Prescott, Elgo and Bright, Js.
Syllabus
The plaintiff bank, B Co., sought to foreclose a mortgage on certain real
property owned by the defendant H. In its complaint, B Co. alleged,
inter alia, that it was the holder of the subject note and mortgage and
that the note was in default for nonpayment. After B Co. filed a motion
for a judgment of strict foreclosure, it assigned the mortgage to T Co.,
which subsequently was substituted as the plaintiff. Thereafter, H filed
a motion pursuant to the relevant rule of practice (§ 14-3) requesting
the court to render a judgment of dismissal on the ground that T Co.
had failed to prosecute the action with reasonable diligence. The trial
court issued an order denying H’s motion but directing T Co. to take
some action to advance the case within sixty days. The court also
indicated that if T Co. failed to comply, the court would entertain a
renewed motion to dismiss. Approximately seven months later, T Co.
filed a motion for summary judgment as to liability only and submitted
copies of the note, mortgage and assignments, and an affidavit from its
loan servicing agent. H filed an objection to the motion but did not
attach an affidavit or any other evidence that disputed factually T Co.’s
submissions. H also filed a motion renewing his request for a judgment
of dismissal pursuant to § 14-3, noting that T Co. had not filed its motion
for summary judgment within the sixty day time period established by
the court’s order. Following a hearing, the trial court denied H’s motion
to dismiss without comment and granted T Co.’s motion for summary
judgment as to liability, finding that no genuine issue of material fact
existed as to H’s liability on the note and mortgage. Thereafter, the
parties appeared before the court on the dormancy docket to address
the status of the case, and, after hearing from counsel on the matter,
the court dismissed the action. T Co. subsequently filed a motion to
open the judgment of dismissal, arguing that it had filed and reclaimed
a motion for a judgment of strict foreclosure prior to the court’s dismissal
and that it had in its possession all documents necessary to proceed to
a final judgment, including an updated appraisal and affidavit of debt,
which were later filed with the court. The court summarily granted the
motion to open and, on the basis of its review of the documents submitted by T Co., rendered a judgment of strict foreclosure. On H’s appeal
to this court, held:
1. H could not prevail on his claim that the trial court improperly granted
T Co.’s motion to open the disciplinary judgment of dismissal: there
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was nothing in the record to support H’s assertion that the court disregarded the standard for opening a disciplinary judgment set forth in the
applicable statute (§ 52-212) and rule of practice (§ 17-43), which require,
inter alia, a showing that the plaintiff was prevented by mistake, accident
or other reasonable cause from prosecuting the action, and H failed to
demonstrate that the court abused its discretion in granting the motion,
as the record indicated that T Co. timely moved to open the judgment
of dismissal on the ground that any delay in proceeding to a final judgment was not the result of lack of diligence on its part but, instead, was
caused by a delay in receiving certain original documents necessary to
foreclose, which was outside of its direct control, that H did not dispute
the veracity of T Co.’s factual assertions, that no real argument existed
that a good cause of action failed to exist at the time of the dismissal
because the motion for summary judgment as to liability already had
been granted, and that the court expressed skepticism that H had been
unduly prejudiced by any delay in bringing the action to a final judgment;
accordingly, on that record and in light of the well established policy
that courts should favor bringing about a trial on the merits whenever
possible, this court could not conclude that the trial court abused its
considerable discretion in opening the judgment or that its implicit
finding of reasonable cause to do so was clearly erroneous.
2. This court declined to review H’s unpreserved claims that the trial court
exhibited bias against him in ruling on the motion to open the judgment
of dismissal and that the court improperly rendered a judgment of strict
foreclosure because T Co. failed to comply with the five day notice
provision of the relevant rule of practice (§ 23-18 [b]), as those claims
were never raised before or decided by the trial court and, therefore,
were not properly before this court on appeal.
3. The trial court properly granted T Co.’s motion for summary judgment
as to liability, as there was no genuine issue of material fact precluding
summary judgment; T Co. submitted sufficient evidence in support of
its motion for summary judgment to establish its prima facie case of
foreclosure, including copies of the note, mortgage and relevant assignments, and a sworn affidavit from its loan servicing agent averring that
T Co. was the holder of the original note and mortgage, the note was
in default for nonpayment, notice of the default was sent to H and H
had not cured the default, and H failed to submit any competent or
admissible evidence to counter T Co.’s evidentiary submissions and
to demonstrate the existence of a genuine issue of material fact that
precluded summary judgment as to liability.
4. This court declined to review H’s claim that the trial court abused its
discretion by not dismissing the foreclosure action pursuant to the
relevant rule of practice (§ 17-19) for T Co.’s failure to comply with that
court’s order directing T Co. to advance the case within sixty days, that
claim having been inadequately briefed; H’s brief contained no citations
to the record demonstrating that he requested the court to exercise
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its discretion pursuant to § 17-19 and legal analysis of the claim was
essentially limited to a single sentence, and H did not provide any
analysis or cite to any legal authority suggesting that the court was
required to exercise its discretion under § 17-19 sua sponte.
5. This court declined to review H’s claim that the trial court improperly failed
to give credence to the bifurcation of the subject note and mortgage,
as H failed to adequately brief this claim beyond his mere abstract
legal assertion that the splitting of the note and mortgage created an
immediate and fatal flaw in title; it was unclear from H’s brief whether
his claim challenged the summary judgment as to liability, the judgment
of strict foreclosure or both, and the brief contained only bald citations
to two out-of-state cases, without explanation as to how the cited case
law was applicable to the specific facts of the present case, whether
there was Connecticut authority on the question or why this court should
adopt the reasoning of the cited cases.
6. H could not prevail on his claim that the trial court improperly failed to
address whether T Co. had standing to prosecute the foreclosure action
and that T Co., in fact, lacked standing: the record did not support H’s
assertion that the court failed to consider the issue of T Co.’s standing
but, rather, indicated that the court implicitly determined that T Co.
had standing and rejected H’s argument to the contrary, and H did not
seek an articulation of either the court’s ruling on the motion for summary judgment or the judgment of strict foreclosure; moreover, neither
of H’s arguments on appeal implicated T Co.’s standing, and, on the
basis of the record presented, this court concluded that H failed to rebut
the presumption that T Co. had standing to prosecute this action as the
holder of the note and mortgage.
7. This court summarily rejected H’s claim that the trial court ignored fraud
perpetrated by T Co., as that unsupported claim lacked merit; although H
referenced instances of bank fraud associated with the recent mortgage
crisis, he failed to cite to any evidence in the record indicating that that
type of fraud occurred in the present case.
Argued January 30—officially released June 5, 2018
Procedural History

Action to foreclose a mortgage on certain real property of the named defendant et al., and for other relief,
brought to the Superior Court in the judicial district of
Hartford, where The Bank of New York Mellon, successor trustee, was substituted as the plaintiff; thereafter,
the court, Robaina, J., granted the substitute plaintiff’s
motion for summary judgment as to liability; subsequently, the court, Noble, J., dismissed the action for
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failure to prosecute with reasonable diligence; thereafter, the court, Dubay, J., granted the substitute plaintiff’s motion to open the judgment; subsequently, the
court, Dubay, J., granted the substitute plaintiff’s
motion for a judgment of strict foreclosure and rendered judgment thereon, from which the named defendant appealed to this court. Affirmed.
Wade H. Horsey II, self-represented, the appellant
(named defendant).
Marissa I. Delinks, with whom, on the brief, was
Valerie N. Doble, for the appellee (substitute plaintiff).
Opinion

PRESCOTT, J. The defendant, Wade H. Horsey II,1
appeals from the judgment of strict foreclosure rendered in favor of the substitute plaintiff, The Bank of
New York Mellon, as Successor Trustee for JPMorgan
Chase Bank, N.A., as Trustee for Novastar Mortgage
Funding Trust, Series 2005-2 Novastar Home Equity
Loan Asset-Backed Certificates, Series 2005-2. The
defendant claims on appeal that the trial court improperly (1) granted the substitute plaintiff’s motion to open
a disciplinary judgment of dismissal because it disregarded the standard set forth in General Statutes § 52212 and Practice Book § 17-43; (2) exhibited bias against
the defendant; (3) failed to ensure that the defendant
timely received a preliminary statement of the substitute plaintiff’s monetary claim in accordance with Practice Book § 23-18 (b); (4) rendered summary judgment
as to the defendant’s liability; (5) declined to dismiss
the foreclosure action pursuant to Practice Book § 179; (6) failed to consider his argument that ‘‘bifurcation’’
1

Jacquelyn Costa Horsey and Sovereign Bank also are named as defendants in the foreclosure action. Neither, however, has appealed from the
judgment of foreclosure or participated in the present appeal, and, therefore,
we refer in this opinion to Wade H. Horsey II as the defendant.
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of the note and mortgage had rendered them unenforceable; (7) failed to address the issue of the substitute
plaintiff’s standing to prosecute this action; and (8)
failed to consider whether the substitute plaintiff had
engaged in fraud upon the court. The defendant’s claims
either are unpreserved, inadequately briefed, or fail to
persuade us that the court’s actions constitute reversible error. Accordingly, we affirm the judgment of strict
foreclosure and remand the case to the trial court for
the purpose of setting new law days.
The record reveals the following relevant facts and
procedural history. The original plaintiff, The Bank of
New York Mellon, as Successor Trustee under Novastar
Mortgage Funding Trust 2005-2, commenced this action
in September, 2009. Its complaint contained two counts.
Count one sought to foreclose on a mortgage that the
defendant had executed in 2005 on property in Avon
as security for a note in the principal amount of
$390,000.2 The original plaintiff alleged that it was the
holder of the note and mortgage and that the note was
in default for nonpayment. Count two sought reformation of the mortgage in order to correct a minor defect
in the property description.
On April 23, 2010, the original plaintiff filed a motion
for a judgment of strict foreclosure and a motion to
default the defendant for failure to appear. Soon thereafter, it also filed an appraisal, an affidavit of debt, a
foreclosure worksheet and other documents necessary
to obtain a foreclosure judgment. The court clerk
2
The note originally was executed by the defendant in favor of Novastar
Mortgage, Inc. (Novastar), and the mortgage securing the note was executed
in favor of Mortgage Electronic Registration Systems, Inc. (MERS), as nominee for Novastar and its successors and assigns. In October, 2008, MERS
assigned the mortgage to the original plaintiff. The note was endorsed from
Novastar to JPMorgan Chase Bank, N.A., the original trustee of the Novastar
Mortgage Funding Trust 2005-2, and then from JPMorgan Chase Bank, N.A.,
to the substitute plaintiff as the successor trustee.
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defaulted the defendant for failure to appear on May
3, 2010. On that same day, however, the defendant filed
an appearance as a self-represented party along with a
request to participate in the court-sponsored foreclosure mediation program. The default was set aside and
the court granted the defendant’s request for mediation.
See Practice Book § 17-20 (d) (default automatically set
aside if defaulted party files appearance before judgment on default is rendered).
Foreclosure mediation began and continued through
the end of 2010. Over the following year and a half, the
parties filed a number of motions related to discovery.
On September 26, 2012, the original plaintiff assigned
the mortgage to the substitute plaintiff, which the court
substituted into the action for the original plaintiff on
November 19, 2012.
The defendant filed an answer to the complaint and
a disclosure of defense on October 9, 2013. In his
answer, the defendant admitted to executing the note
and mortgage but denied the allegations that he was in
default on the note or had been provided proper notice
of default. The defendant did not assert any special
defenses or raise any counterclaims. In his disclosure
of defense, the defendant indicated that he reserved
the right to dispute the amount of the debt.
No further activity in the action occurred until April
17, 2015, at which time the defendant filed a motion
pursuant to Practice Book § 14-3 asking the court to
render a judgment of dismissal on the ground that the
substitute plaintiff had failed to prosecute the action
with reasonable diligence. The court, Vacchelli, J.,
issued an order on May 6, 2015, denying the defendant’s
motion, but directing the substitute plaintiff to move
for summary judgment or to take some other action to
advance the case within sixty days. The court indicated
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that, if the substitute plaintiff failed to comply, the court
would entertain a renewed motion to dismiss.
The substitute plaintiff filed a motion for summary
judgment as to liability only on December 21, 2015.
Along with its motion, the substitute plaintiff submitted
copies of the note, the mortgage and assignments, and
an affidavit averring, inter alia, that the substitute plaintiff was the holder of the note and the mortgagee of
record, the note was in default, notice of the default
had been sent to the defendant, and the default had not
been cured. The defendant filed an objection to the
motion for summary judgment on February 29, 2016.3
He did not attach an affidavit or any other evidence
that disputed factually the summary judgment submissions of the substitute plaintiff.4
When the defendant filed his objection to the motion
for summary judgment, he also filed a motion renewing
his request for a judgment of dismissal pursuant to
Practice Book § 14-3, noting that the substitute plaintiff
had not filed its motion for summary judgment within
the sixty day time period established by the court’s May
6, 2015 order. The substitute plaintiff filed an objection
to the motion to dismiss, arguing that dismissal was
not an appropriate remedy at that juncture because the
defendant had not established that he was prejudiced
by the delay and the parties were now ‘‘postured to
litigate the matter in short order.’’
3
We note that the copy of the objection to the motion for summary
judgment included in the defendant’s appendix, although substantially similar, is not the objection filed with the court. Because our review is limited
to the record before the trial court, any reference to the defendant’s objection
to the motion for summary judgment is to the objection that is contained
in the trial court file.
4
The defendant submitted three documents: An article of unknown origin
titled ‘‘Robo-Signer Misdeeds May Help Homeowners’’ attributed to Jorge
Newbery; an incomplete copy of a Wikipedia article titled ‘‘Libor scandal’’;
and a search result page from a website called MERS ServicerID.
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The court, Robaina, J., heard argument on the motion
for summary judgment on March 21, 2016. On April
14, 2016, the court issued orders, without comment,
denying the defendant’s renewed motion to dismiss for
lack of diligence and overruling his objection to the
motion for summary judgment. The court also issued
the following order granting the motion for summary
judgment as to liability only: ‘‘[I]t is hereby found that
no genuine issue of material fact exists as to the defendants’ liability on the note and mortgage. . . . Determination of the amount of indebtedness is deferred until
such time as plaintiff seeks a judgment of foreclosure.’’
On April 19, 2016, the defendant filed an appeal from
the court’s April 14, 2016 orders granting the motion
for summary judgment as to liability and denying his
motion for a disciplinary dismissal of the action. The
substitute plaintiff filed with this court a motion to
dismiss that appeal for lack of a final judgment. The
motion was granted on May 25, 2016. See Wells Fargo
Bank, N.A. v. Tarzia, 150 Conn. App. 660, 662 n.2, 92
A.3d 983 (entry of summary judgment as to liability
only not final judgment for purposes of appeal), cert.
denied, 314 Conn. 905, 99 A.3d 635 (2014); Deutsche
Bank National Trust Co. v. Bialobrzeski, 123 Conn.
App. 791, 794 n.7, 3 A.3d 183 (2010) (denial of motion
to dismiss generally not appealable final judgment). On
July 20, 2016, the substitute plaintiff reclaimed for the
short calendar list its April 23, 2010 motion seeking a
judgment of strict foreclosure.
On August 1, 2016, the parties appeared before the
court, Noble, J., on the court’s dormancy docket. The
court had issued a notice to appear and show cause on
March 18, 2016, prior to the hearing on the motion for
summary judgment, directing the parties to appear to
address the status of the case and indicating that ‘‘the
court may dismiss this action at the hearing.’’ The court
first heard from counsel for the substitute plaintiff, who
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indicated that the substitute plaintiff was ready to proceed to judgment but was awaiting the return of the
original note and other documents necessary to secure
the judgment. According to counsel, at some point, the
substitute plaintiff had hired another law firm to represent it in this action, and the original documents had
been transferred to that firm. The matter subsequently
was transferred back to counsel’s firm, but, according
to counsel, the original documents had not yet been
received back. Without first hearing from the defendant,
the court indicated that it would give the substitute
plaintiff one more chance, but if the matter did not
proceed to judgment by November 14, 2016, the substitute plaintiff would be nonsuited and the matter dismissed.
The defendant then asked the court if he could be
heard. The court apologized for not giving the defendant
an opportunity to speak prior to ruling. The defendant
brought to the court’s attention that he previously had
filed a motion to dismiss for lack of diligence and that
the substitute plaintiff had failed to comply with the
court’s order directing the substitute plaintiff to take
some action to advance the case within sixty days. The
substitute plaintiff responded that the same argument
had been raised to and rejected by the court as part of
its consideration of the motion for summary judgment
and renewed motion to dismiss. Nevertheless, after confirming that the case had been on the docket since
2009, the court reversed its earlier ruling and dismissed
the action.
On August 31, 2016, the substitute plaintiff filed a
motion to open and set aside the judgment of dismissal.
It argued that it had filed and reclaimed a motion for
a judgment of strict foreclosure prior to the court’s
dismissal and now had in its possession all documents
necessary to proceed to a final judgment, including an
updated appraisal and updated affidavit of debt. It also
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argued that ‘‘it would be an exercise in futility and
would unduly burden the court’s docket to require [it]
to commence a new action.’’ The substitute plaintiff
filed the updated appraisal on September 6, 2016, and,
on September 8, 2016, filed a new foreclosure worksheet, an updated affidavit of debt, and an affidavit
regarding attorney’s fees. The defendant filed an objection to the motion to open on September 6, 2016, in
which he argued that the substitute plaintiff could not
demonstrate that it was prevented from prosecuting
the action by mistake, accident or other reasonable
cause or that a good cause of action existed at the time
of the judgment of dismissal.
Both the motion to open and the reclaimed motion
for a judgment of strict foreclosure appeared on the
court’s September 12, 2016 foreclosure docket. The
court, Dubay, J., asked the defendant at the beginning
of that hearing whether he was objecting to the motion
to open or the motion for a judgment of strict foreclosure. The defendant replied: ‘‘I’m objecting to the
motion to open because my understanding is without
opening the judgment the court can’t consider any other
motion.’’ The court acknowledged that the case had
been pending for a long time but asked the defendant
to explain how he had been prejudiced by that delay.
The defendant answered that he had been under the
strain of not knowing whether he would be able to
remain in his home. The court suggested that, with
respect to prejudice, the defendant actually benefitted
from the delay because he was able to remain in his
home for seven years without making mortgage payments. After some further discussion with the defendant, including about the nature of his defense to the
foreclosure action, the court summarily granted the
motion to open.
The court then immediately turned to consideration
of the motion for a judgment of strict foreclosure. It
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began by confirming that summary judgment as to liability previously had been rendered in this case. The defendant then requested that the court grant a two month
continuance to November 16, 2016, arguing that the
substitute plaintiff had filed its updated financial information after the action had been dismissed and prior
to it having been opened, and the defendant claimed
that he needed additional time to prepare a defense.
The court denied the request, explaining to the defendant that he had had seven years to prepare and, furthermore, that it intended to set law days to commence on
November 28, 2016, and, thus, the defendant would
have ample time to file a motion to open any judgment
it rendered ‘‘based upon whatever reasons you think it
. . . should be reopened for.’’ Other than arguing that
the substitute plaintiff’s financial documents were filed
too close in time to the hearing on the motion for a
judgment of strict foreclosure, the defendant did not
advance any reason why the court could not determine
the amount of indebtedness on the basis of those documents. Because the defendant’s liability already had
been established, calculating the total net amount of
the debt owed and establishing law days were the only
outstanding issues for the court to resolve before it
could render a judgment of strict foreclosure.5
5
‘‘In a mortgage foreclosure action, a defense to the amount of the debt
must be based on some articulated legal reason or fact.’’ (Internal quotation
marks omitted) Bank of America, N.A. v. Chainani, 174 Conn. App. 476,
486, 166 A.3d 670 (2017). Although, unlike a defense to liability, a defense
challenging the amount of the debt does not need to be disclosed prior to
a judgment hearing, the defense nevertheless ‘‘must be squarely focused on
the amount of the debt rather than other matters that are ancillary to the
amount of the debt, such as whether the loan is in default, which is a matter
of liability, or challenges that attack the credibility of the affiant or defects
in the execution of the affidavit itself.’’ Id., 487. If a proper defense as to
the amount of the debt is not pursued, Practice Book § 23-18 (a), which
authorizes the plaintiff to prove the amount of the debt through affidavit
and documentary submissions, is applicable. Id., 486. The defendant never
advanced any theory of defense to the court related to the amount of
indebtedness. Rather, he returned to challenges related to the substitute
plaintiff’s authority to prosecute the action and whether alleged irregular
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The court, on the basis of its review of the documents
submitted by the substitute plaintiff, including the
revised affidavit of debt and updated appraisal, rendered a judgment of strict foreclosure, finding that the
property had a fair market value of $390,000 and that
the debt owed as of the judgment date was $644,382.77.
The court also awarded attorney’s fees, an appraisal
fee, and a title search fee, and it set law days to commence on November 28, 2016. Finally, the court also
rendered judgment for the substitute plaintiff, without
objection, on count two of the complaint seeking reformation of the mortgage’s property description. This
appeal followed.
I
The defendant first claims that the court improperly
granted the substitute plaintiff’s motion to open the
disciplinary judgment of dismissal. Specifically, the
defendant argues that the court disregarded the standard for opening a judgment set forth in General Statutes § 52-212 and Practice Book § 17-43. The substitute
plaintiff responds that the defendant’s claim is not
reviewable because the trial court did not state the
factual or legal basis for its decision to grant the motion
to open and the defendant never requested an articulation. Alternatively, the substitute plaintiff argues that,
on the basis of the record and arguments presented,
the trial court reasonably could have concluded that
the criteria set forth in § 52-212 and Practice Book § 1743 for opening a judgment were met, and, therefore,
the defendant has failed to demonstrate that the court
abused its discretion. We agree with the substitute
plaintiff that, on the basis of the record before us, the
defendant has failed to demonstrate that the court
procedures regarding the assignment of the note and mortgage invalidated
the foreclosure action; issues that already had been raised and implicitly
rejected by the court in rendering summary judgment as to liability.
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abused its discretion in granting the motion to open
the judgment of dismissal.
‘‘If a party shall fail to prosecute an action with reasonable diligence, the judicial authority may, after hearing, on motion by any party to the action . . . or on
its own motion, render a judgment dismissing the action
with costs.’’ Practice Book § 14-3 (a). ‘‘Practice Book
§ 14-3 reflects the judicial branch’s interest in having
counsel prosecute actions with reasonable diligence.
Judges, faced with case flow management concerns,
must enforce the pace of litigation coming before the
court, rather than allowing the parties to do so. . . .
Our judicial system cannot be controlled by the litigants
and cases cannot be allowed to drift aimlessly through
the system. . . . [Therefore], lengthy periods of inactivity by the plaintiff constitute sufficient grounds for
a trial court to determine that the plaintiff has failed
to prosecute an action with reasonable diligence.’’ (Citations omitted; internal quotation marks omitted.) Brochu v. Aesys Technologies, 159 Conn. App. 584, 593,
123 A.3d 1236 (2015).
‘‘Courts must remain mindful, however, that [i]t is
the policy of the law to bring about a trial on the merits
of a dispute whenever possible . . . and that [o]ur
practice does not favor the termination of proceedings
without a determination of the merits of the controversy
[if] that can be brought about with due regard to necessary rules of procedure.’’ (Internal quotation marks
omitted) Id., 594. Disciplinary dismissals pursuant to
Practice Book § 14-3, thus, are not favored and, accordingly, may be set aside and the action reinstated to the
docket upon the granting of a motion to open filed in
accordance with Practice Book § 17-43 and § 52-212.
Practice Book § 17-43 provides in relevant part that
the disciplinary dismissal of an action may be set aside
within four months ‘‘upon the written motion of any
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party or person prejudiced thereby, showing reasonable
cause, or that a good cause of action in whole or in
part existed at the time of the rendition of such judgment . . . and that the plaintiff . . . was prevented by
mistake, accident or other reasonable cause from prosecuting’’ the action. Section 52-212 contains nearly identical language. ‘‘A motion to open . . . is addressed to
the [trial] court’s discretion, and the action of the trial
court will not be disturbed on appeal unless it acted
unreasonably and in clear abuse of its discretion.’’
(Internal quotation marks omitted.) Rino Gnesi Co. v.
Sbriglio, 83 Conn. App. 707, 711, 850 A.2d 1118 (2004).
In the present case, the court granted without comment the substitute plaintiff’s motion to open the disciplinary judgment of dismissal. The defendant did not
request an articulation of that decision. It is the appellant’s burden to provide this court with an adequate
record for review of all claims raised on appeal. Practice
Book § 61-10 (a). In a situation in which the court has
not set forth the factual and legal basis for a discretionary ruling, and the appellant has failed to seek an articulation in accordance with Practice Book § 66-5, we must
presume that the court acted correctly and can only
conclude that there has been an abuse of discretion if
such abuse is apparent on the face of the record before
us. See Equity One, Inc. v. Shivers, 310 Conn. 119, 132,
74 A.3d 1225 (2013) (‘‘The correctness of a judgment
of a court of general jurisdiction is presumed in the
absence of evidence to the contrary. We do not presume
error. The burden is on the appellant to prove harmful
error.’’ [Internal quotation marks omitted.]). We cannot
reach such a conclusion in the present case.
Pursuant to statute and our rules of practice, in order
to justify the opening of a judgment rendered for failure
to prosecute an action with reasonable diligence, the
court must be satisfied only that there has been some
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‘‘mistake, accident or other reasonable cause’’ that justifies setting aside the judgment. (Emphasis added.) General Statutes § 52-212; Practice Book § 17-43. There is
nothing in the record to support the defendant’s assertion that the court failed to apply that standard. Moreover, we cannot conclude that the court abused its
discretion in granting the motion to open under the
circumstances. The substitute plaintiff timely moved to
open the disciplinary dismissal well within the requisite
four month period. It argued to the court that any delay
in proceeding to a final judgment was not the result of
lack of diligence on the part of the substitute plaintiff
but, rather, was caused by a delay in receiving original
documents necessary to foreclose, a delay that was
outside of its direct control. The defendant did not
dispute the veracity of the substitute plaintiff’s factual
assertions. Furthermore, because summary judgment
as to liability already had been rendered prior to the
court’s dismissal, no real argument existed that a good
cause of action failed to exist in whole or in part at
the time of the dismissal. Finally, the court expressed
skepticism that the defendant had been unduly prejudiced by any delay in bringing the action to a final
judgment. We cannot conclude on this record that the
court abused its considerable discretion in opening the
judgment of dismissal or that its implicit finding of
reasonable cause to do so was clearly erroneous, particularly in light of the well established policy that courts
should favor bringing about a trial on the merits whenever possible. Accordingly, we reject the defendant’s
claim.
II
The defendant next claims that the court exhibited
bias against him in ruling on the motion to open the
judgment of dismissal. Specifically, he maintains that
the court displayed bias by questioning him about how
he was prejudiced by the substitute plaintiff’s delay in
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prosecuting the action, seeming to presume that judgment inevitably would be rendered against him. The
substitute plaintiff argues that this claim is not reviewable because no claim of judicial bias was ever brought
to the attention of the trial court. We agree with the
substitute plaintiff.
In order to preserve a claim for appellate review, it
generally must have been distinctly raised to and
decided by the trial court. See Practice Book § 60-5;
Connecticut Bank & Trust Co. v. Munsill-Borden Mansion, LLC, 147 Conn. App. 30, 36–37, 81 A.3d 266 (2013).
This rule applies equally to claims of judicial bias. See
Burns v. Quinnipiac University, 120 Conn. App. 311,
316, 991 A.2d 666 (claims alleging judicial bias should
be raised at trial or claim will be deemed waived), cert.
denied, 297 Conn. 906, 995 A.2d 634 (2010). Although
the defendant was not required in this case to file a
written motion to disqualify pursuant to Practice Book
§ 1-23 because the circumstances giving rise to the
defendant’s claim had not arisen prior to the hearing;
see In re Messiah S., 138 Conn. App. 606, 625, 53 A.3d
224, cert. denied, 307 Conn. 935, 56 A.3d 712 (2012);
the defendant nevertheless had a duty to assert seasonably his claim of alleged judicial bias to the court at
the hearing on the basis of his perception of the events
transpiring in court. See id. (respondent preserved
claim of judicial bias by orally asking court during trial
to recuse itself in response to court’s comments and
rulings). Here, the defendant never complained of judicial bias during the hearing, nor did he ask the court
to disqualify itself. Because this claim is unpreserved,
we decline to review it.6
6

Even if we considered the merits of the defendant’s claim, we are unconvinced on the basis of our review of the hearing transcript that there is any
compelling argument for the finding of judicial bias in this case. Although
the court mentioned several times that the defendant had been able to live
at the foreclosed property for approximately seven years without paying
his mortgage, those statements, rather than necessarily evincing bias, were
made in response to the legal arguments of the defendant and in the context
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III
The defendant also claims that the court improperly
rendered a judgment of strict foreclosure because the
substitute plaintiff failed to comply with the five day
notice provision of Practice Book § 23-18 (b). As with
his claim of judicial bias, this claim is unpreserved
because it was never raised or decided at the hearing
on the motion for a judgment of strict foreclosure.
Accordingly, we decline to review it.
As previously noted, Practice Book § 23-18 governs
the proof required to establish the amount of indebtedness in a foreclosure action. Subsection (a) of § 23-18
‘‘serve[s] as an exception to the general prohibition of
hearsay evidence’’; Bank of America, N.A. v. Chainani,
174 Conn. App. 476, 484, 166 A.3d 670 (2017); and provides: ‘‘In any action to foreclose a mortgage where
no defense as to the amount of the mortgage debt is
interposed, such debt may be proved by presenting to
the judicial authority the original note and mortgage,
together with the affidavit of the plaintiff or other person familiar with the indebtedness, stating what
amount, including interest to the date of the hearing, is
due, and that there is no setoff or counterclaim thereto.’’
Subsection (b) of § 23-18 provides in relevant part: ‘‘No
less than five days before the hearing on the motion
for judgment of foreclosure, the plaintiff shall file with
the clerk of the court and serve on each appearing party
. . . a preliminary statement of the plaintiff’s monetary
claim.’’ This obligation ordinarily is satisfied by the filing of an affidavit of debt.
The original plaintiff filed an affidavit of debt in this
matter on April 28, 2010, shortly after filing the motion
of assessing whether the defendant was prejudiced by the substitute plaintiff’s purported lack of diligence in bringing the action to judgment following
the granting of the motion for summary judgment as to liability. The court’s
assertions were factual and supported by the evidence and thus do not
reflect bias.
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for a judgment of strict foreclosure, which was later
reclaimed by the substitute plaintiff. Accordingly, some
preliminary statement of the defendant’s indebtedness
was filed more than five days before the hearing on the
motion for a judgment of foreclosure. Four days before
the hearing on the motion, the substitute plaintiff also
filed and served an updated affidavit of debt. The defendant, in requesting a continuance of the motion, raised
to the court that the substitute plaintiff had filed the
updated affidavit of debt and other paperwork only a
few days prior to the hearing. The defendant, however,
never made any reference to Practice Book § 23-18 or a
five day notice period, nor did he argue that the updated
affidavit of debt or other submissions were inadmissible
as evidence of the amount of indebtedness because
they were not timely filed. Because those issues were
not raised distinctly before the trial court, they are not
properly before this court on appeal. Accordingly, we
do not decide whether Practice Book § 23-18 was satisfied by the filing of the initial affidavit of debt or whether
the five day notice requirement is mandatory or subject
to waiver at the discretion of the parties or the court.7
7

We feel compelled to note that the defendant has not distinctly raised
or briefed as a claim on appeal whether the court properly denied his request
for a continuance. It is well settled that ‘‘[a] trial court holds broad discretion
in granting or denying a motion for a continuance. Appellate review of a
trial court’s denial of a motion for a continuance is governed by an abuse
of discretion standard that, although not unreviewable, affords the trial court
broad discretion in matters of continuances.’’ (Internal quotation marks
omitted.) Marshall v. Marshall, 71 Conn. App. 565, 574, 803 A.2d 919, cert.
denied, 261 Conn. 941, 808 A.2d 1132 (2002). Given the equitable nature of
foreclosure proceedings and the important interests at stake, we question
the court’s decision to adjudicate immediately the reclaimed motion for a
judgment of strict foreclosure, particularly in light of the defendant’s request
for a continuance and given that the court, immediately prior to the defendant’s request, had set aside a disciplinary judgment of dismissal based on
the substitute plaintiff’s failure to exercise due diligence in prosecuting the
action. We do not mean to suggest that the court abused its discretion in
denying the defendant’s request for a lengthy, two month continuance,
which, as we have indicated, is not an issue that is properly before us
because he has not raised it as a claim on appeal. We simply take this
opportunity to suggest that it may have been equitable under the circum-
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IV
The defendant next claims that the court improperly
granted the substitute plaintiff’s motion for summary
judgment as to liability. The substitute plaintiff
responds that the defendant failed to present any competent or admissible evidence to rebut its right to
enforce the note and to foreclose the mortgage and
failed to demonstrate the existence of any disputed
issue of fact or law that would have barred summary
judgment as to liability. We agree with the substitute
plaintiff and, accordingly, reject the defendant’s claim.
‘‘Our review of the trial court’s decision to grant [a]
motion for summary judgment is plenary.’’ (Internal
quotation marks omitted.) GMAC Mortgage, LLC v.
Ford, 144 Conn. App. 165, 175, 73 A.3d 742 (2013). ‘‘[I]n
seeking summary judgment, it is the movant who has
the burden of showing . . . the absence of any genuine
issue as to all the material facts [that], under applicable
principles of substantive law, entitle him to a judgment
as a matter of law.’’ (Internal quotation marks omitted) Id.
‘‘In order to establish a prima facie case in a mortgage
foreclosure action, the plaintiff must prove by a preponderance of the evidence that it is the owner of the
note and mortgage, that the defendant mortgagor has
defaulted on the note and that any conditions precedent
to foreclosure, as established by the note and mortgage,
have been satisfied. . . . Thus, a court may properly
grant summary judgment as to liability in a foreclosure
action if the complaint and supporting affidavits establish an undisputed prima facie case and the defendant
fails to assert any legally sufficient special defense.’’
(Citations omitted.) Id., 176.
stance for the court to have provided the defendant some additional time
to evaluate the revised documents submitted by the substitute plaintiff.
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A party opposing summary judgment ‘‘must provide
an evidentiary foundation to demonstrate the existence
of a genuine issue of material fact. . . . A party may
not rely on mere speculation or conjecture as to the true
nature of the facts to overcome a motion for summary
judgment.’’ (Emphasis omitted; internal quotation
marks omitted.) Little v. Yale University, 92 Conn. App.
232, 234, 884 A.2d 427 (2005), cert denied, 276 Conn.
936, 891 A.2d 1 (2006). In other words, ‘‘[d]emonstrating
a genuine issue of material fact requires a showing of
evidentiary facts or substantial evidence outside the
pleadings from which material facts alleged in the pleadings can be warrantably inferred. . . . A material fact
is one that will make a difference in the result of the
case. . . . To establish the existence of a [dispute as
to a] material fact, it is not enough for the party opposing
summary judgment merely to assert the existence of
a disputed issue. . . . Such assertions are insufficient
regardless of whether they are contained in a complaint
or a brief. . . . Further, unadmitted allegations in the
pleadings do not constitute proof of the existence of a
genuine issue as to any material fact . . . . The issue
must be one which the party opposing the motion is
entitled to litigate under [its] pleadings and the mere
existence of a factual dispute apart from the pleadings is
not enough to preclude summary judgment.’’ (Citations
omitted; internal quotation marks omitted.) New Milford Savings Bank v. Roina, 38 Conn. App. 240, 244–45,
659 A.2d 1226, cert. denied, 235 Conn 915, 665 A.2d
609 (1995).
At the hearing on the motion for summary judgment,
the defendant described his argument in opposition to
summary judgment as encompassing two issues: fraud
and lack of standing. With respect to fraud, the defendant first asserted that he had been unable to refinance
his loan because of what he described as an unfair
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prepayment penalty. Second, he asserted that the substitute plaintiff and its predecessors in interest utilized
the London Interbank Offered Rate to set and adjust
rates, despite knowing that it, according to the defendant, ‘‘had been determined to be a fraudulent index.’’
With respect to standing, the defendant first asserted
his belief that errors had been made with respect to
how the note and mortgage had been transferred and
assigned and that so-called ‘‘robo-signers’’ may have
been used to reconstruct documents. The defendant
also asserted the ‘‘possibility of bifurcation,’’ which the
defendant described as the note and mortgage having
been legally separated and rendered unenforceable. The
various arguments made by the defendant to the court,
however, were unsupported by reference to any evidentiary submissions included as part of the summary judgment record, nor did he offer other evidentiary proof
or affidavits in support of his arguments at the hearing.
In support of its motion for summary judgment as
to liability only, the substitute plaintiff’s evidentiary
submissions included copies of the note, the mortgage
and relevant assignments. It also submitted a sworn
affidavit from its loan servicing agent. The affidavit
provided, inter alia, that the substitute plaintiff was the
holder of the original note and the mortgagee of record,
the note was in default for nonpayment, the defendant
was provided notice of that default in accordance with
the terms of the note and mortgage, and, as of that
date, the defendant had not cured the default. This
evidence, which was not countered by the defendant
through his own evidentiary submission, was sufficient
to establish the substitute plaintiff’s prima facie case
and there was no genuine issue of material fact precluding summary judgment as to liability. We conclude on
the basis of our plenary review that the trial court properly rendered summary judgment as to liability only.
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V
We next turn to the defendant’s claim that the court
abused its discretion by not dismissing the foreclosure
action pursuant to Practice Book § 17-19. The substitute
plaintiff argues that the defendant has failed to brief
this claim adequately and that he failed to preserve the
claim for review because he never expressly moved for
dismissal of the action pursuant to Practice Book § 1719. We agree that the claim, even if preserved, is inadequately briefed.
Practice Book § 17-19 provides: ‘‘If a party fails to
comply with an order of a judicial authority or a citation
to appear or fails without proper excuse to appear in
person or by counsel for trial, the party may be nonsuited or defaulted by the judicial authority.’’ The defendant argues that the substitute plaintiff failed to comply
with the court’s May 6, 2015 order to advance the case
within sixty days, instead filing its motion for summary
judgment more than six months later. As the defendant
acknowledges, however, he did not file a motion raising
the substitute plaintiff’s noncompliance until he
objected to the motion for summary judgment. At that
time, he renewed his request for a dismissal pursuant
to Practice Book § 14-3 for lack of reasonable diligence.
He did not, however, invoke Practice Book § 17-19.
The defendant’s appellate brief contains no citations
to the record demonstrating that he ever asked the
court to exercise its discretion pursuant to Practice
Book § 17-19. Furthermore, his legal analysis is essentially limited to a single sentence: ‘‘By not following the
court’s [May 6, 2015] order in a timely fashion, this
case should have been dismissed with prejudice.’’ The
defendant has provided no analysis or cited any legal
authority, however, suggesting that a court is required
to exercise its discretion under Practice Book § 17-19
sua sponte. ‘‘We are not required to review issues that
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have been improperly presented to this court through
an inadequate brief. . . . Analysis, rather than mere
abstract assertion, is required in order to avoid abandoning an issue by failure to brief the issue properly.’’
(Internal quotation marks omitted.) Kelib v. Connecticut Housing Finance Authority, 100 Conn. App. 351,
353, 918 A.2d 288 (2007). Thus, even if preserved, the
defendant has failed to brief this claim adequately.
Accordingly, we decline to review it.
VI
We turn next to the defendant’s claim that the court
improperly failed to ‘‘[give] credence to’’ what he
describes as ‘‘the bifurcation of the note and mortgage.’’
The defendant asserts that ‘‘[t]he splitting of the note
and mortgage creates an immediate and fatal flaw in
title.’’ We decline to review this claim because it is not
adequately briefed.
As we previously have indicated in this opinion, we
will not review a claim that is devoid of any legal analysis. With respect to this claim, the defendant’s brief is
inadequate in at least two ways. First, it is unclear from
the brief whether the defendant’s claim challenges the
court’s decision to render summary judgment as to liability, the judgment of strict foreclosure, or both. Second, the defendant’s brief contains only bald citations to
two out-of-state cases, presumably because he believes
that those decisions support his claim. The defendant
does not explain, however, how the cited case law is
applicable to the specific facts of the present case,
whether there is Connecticut authority on the question,
or why this court should adopt the reasoning of the cited
cases. ‘‘[A]lthough we allow [self-represented] litigants
some latitude, the right of self-representation provides
no attendant license not to comply with relevant rules
of procedural and substantive law.’’ (Internal quotation
marks omitted.) Tonghini v. Tonghini, 152 Conn. App.

Page 130A

440

CONNECTICUT LAW JOURNAL

JUNE, 2018

June 5, 2018

182 Conn. App. 417

Bank of New York Mellon v. Horsey

231, 240, 98 A.3d 93 (2014). This would include the
requirement that an appellant adequately brief all claims
raised on appeal. Id. Because the defendant has not
adequately briefed this claim beyond his mere abstract
legal assertion, we decline to review it.
VII
The defendant next claims that the court improperly
failed to address whether the substitute plaintiff had
standing to prosecute this action and that the substitute
plaintiff, in fact, lacks standing. We reject this claim
and conclude on the basis of the record presented that
the defendant failed to rebut the presumption that the
substitute plaintiff has standing to prosecute this action
as the holder of the note and mortgage.
‘‘Standing is the legal right to set judicial machinery
in motion. One cannot rightfully invoke the jurisdiction
of the court unless he [or she] has, in an individual or
representative capacity, some real interest in the cause
of action, or a legal or equitable right, title or interest
in the subject matter of the controversy. . . . [If] a
party is found to lack standing, the court is consequently
without subject matter jurisdiction to determine the
cause. . . . [B]ecause [a] determination regarding a
trial court’s subject matter jurisdiction is a question of
law, our review is plenary. . . . In addition, because
standing implicates the court’s subject matter jurisdiction, the issue of standing is not subject to waiver and
may be raised at any time.’’ (Internal quotation marks
omitted.) U.S. Bank, National Assn. v. Schaeffer, 160
Conn. App. 138, 145, 125 A.3d 262 (2015).
‘‘The rules for standing in foreclosure actions [in
which] the issue of standing is raised may be succinctly
summarized as follows. [If] a holder seeks to enforce
a note through foreclosure, the holder must produce
the note. The note must be sufficiently endorsed so as
to demonstrate that the foreclosing party is a holder,

June 5, 2018

CONNECTICUT LAW JOURNAL

182 Conn. App. 417

JUNE, 2018

Page 131A

441

Bank of New York Mellon v. Horsey

either by a specific endorsement to that party or by
means of a blank endorsement to bearer. If the foreclosing party shows that it is a valid holder of the note and
can produce the note, it is presumed that the foreclosing
party is the rightful owner of the debt. That presumption
may be rebutted by the defending party, but the burden
is on the defending party to provide sufficient proof
that the holder of the note is not the owner of the debt,
for example, by showing that ownership of the debt
had passed to another party. It is not sufficient to provide that proof, however, merely by pointing to some
documentary lacuna in the chain of title that might give
rise to the possibility that some other party owns the
debt. In order to rebut the presumption, the defendant
must prove that someone else is the owner of the note
and debt. Absent that proof, the plaintiff may rest its
standing to foreclose on its status as the holder of the
note.’’ (Emphasis in original; footnote omitted.) Id., 150.
Turning to the defendant’s claim, we first reject the
defendant’s suggestion that the trial court failed to consider his standing arguments because that claim is not
supported by the record. The defendant arguably raised
standing both in objection to the motion for summary
judgment and at the hearing on the motion for a judgment of strict foreclosure. Although neither judge filed
a written memorandum of decision addressing standing, it nevertheless is implicit in the court’s decision to
grant the motion for summary judgment as to liability
that it concluded there was no genuine issue of fact
regarding the substitute plaintiff’s status as the holder of
the note or mortgage. In order to be entitled to summary
judgment as to liability, the substitute plaintiff had to
establish that there was no factual dispute as to its
status as the holder of the note and mortgage. See
GMAC Mortgage, LLC v. Ford, supra, 144 Conn. App.
174. Further, in rendering the judgment of strict foreclosure, the court implicitly rejected the defendant’s suggestion at the hearing that it remained undetermined
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whether the substitute plaintiff was ‘‘the right holder.’’
The defendant never sought an articulation of either
the court’s ruling on the motion for summary judgment
or the judgment of strict foreclosure. An articulation is
the proper vehicle to test whether a court has failed to
consider or overlooked an argument properly raised.
See Brennan v. Brennan Associates, 316 Conn. 677,
705, 113 A.3d 957 (2015) (responsibility of appellant to
ask trial judge to rule on overlooked matter). Because
the defendant has provided no support for his assertion
that the trial court failed to consider his standing arguments, we reject that aspect of his claim.
Because standing can be raised at any stage of the
proceedings, we next consider the merits of the standing arguments briefed by the defendant on appeal. First,
the defendant argues that the original plaintiff ‘‘is not
on file as licensed to do business in Connecticut,’’ relying on a business inquiry search for The Bank of New
York Mellon on the Secretary of the State’s website.
The defendant cites case law for the proposition that a
plaintiff must have an actual legal existence and cannot
bring an action using a fictitious name. Second, the
defendant raises a number of allegations the gravamen
of which is that the note and mortgage were transferred
in violation of terms of the mortgage trust’s pooling
and servicing agreement. For the reasons that follow,
we conclude that neither of the defendant’s arguments
implicates standing and that the record establishes that
the substitute plaintiff has standing to assert its claims.
First, the defendant’s business inquiry search for The
Bank of New York Mellon on the Secretary of the State’s
website, without more, is insufficient to establish as a
matter of law that The Bank of New York Mellon is
either an improper legal entity or a fictitious name. As
the substitute plaintiff correctly notes in its appellate
brief, the defendant’s argument is belied by the fact
that the Connecticut Department of Banking’s website
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includes The Bank of New York Mellon in its list of
out-of-state banks operating branches in Connecticut.
See Connecticut Dept. of Banking, Banks in Connecticut,
available at http://www.ct.gov/dob/cwp/view.asp?a=22
28&q=296954&dobNAV_GID=1660 (last visited May 30,
2018).
Second, the defendant is not a party to the pooling
and servicing agreement at issue. In Wells Fargo Bank,
N.A. v. Strong, 149 Conn. App. 384, 89 A.3d 392, cert.
denied, 312 Conn. 923, 94 A.3d 1202 (2014), this court
rejected arguments nearly identical to those made by
the defendant, concluding that they did not implicate
standing. ‘‘Our appellate courts have not required a
foreclosure plaintiff to produce evidence of ownership
deriving from a pooling and servicing agreement in making its prima facie case . . . .’’ Id., 399. ‘‘The relevance
of securitization documents [to] a lender’s standing to
foreclose a mortgage is questionable. Simply put, a borrower has a contract—the note and mortgage—with the
owner or holder of the loan documents. The borrower,
however, is not a party to the pooling and servicing
agreement, commonly referred to as a trust document.
. . . It is a basic tenet of contract law that only parties
to an agreement may challenge its enforcement. . . .
[C]lose scrutiny of trust documents and challenges to
their veracity appear to offer little benefit to the court in
determining the owner or holder of a note in a particular
case. If admissible evidence of holder status has been
presented, a borrower must then challenge those facts
by competent evidence addressed to the delivery of
the loan documents. In most instances, a borrower’s
challenge to the content of trust documents or other
borrower claims appear to have little relevance to the
issue of standing.’’ (Internal quotation marks omitted.)
Id., 393–94. The defendant has not addressed Wells
Fargo Bank, N.A., or in any way tried to distinguish its
holding from the facts of the present case. We conclude
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that, like in Wells Fargo Bank, N.A., the defendant’s
claim here does not implicate the plaintiff’s standing
to bring the action.
The original plaintiff alleged in the complaint that it
was the holder of the note and mortgage. The mortgage
later was transferred during the pendency of the action
to the substitute plaintiff, who was substituted in as
the plaintiff. Along with its motion for summary judgment, the substitute plaintiff submitted an affidavit
averring that it was currently the holder of the note
and the mortgage. Neither the factual allegations of
the original plaintiff nor the affidavit submitted by the
substitute plaintiff were disputed by any evidence provided by the defendant. At the time judgment was rendered, the substitute plaintiff demonstrated that it was
in possession of the original note, which included an
allonge with a specific endorsement to the substitute
plaintiff. In addition, the substitute plaintiff presented
to the court original copies of the mortgage and assignments. The defendant has failed to direct our attention
to any evidence in the record that would rebut the
presumption that the substitute plaintiff, as the holder
of the note, owns the debt. Because the record before
us establishes that the substitute plaintiff has standing,
we reject the defendant’s claim.
VIII
Finally, the defendant claims that the court ‘‘ignored
fraud upon the court’’ perpetrated by the substitute
plaintiff. The defendant suggests that the substitute
plaintiff (1) misrepresented to the court that it was the
holder of the original note, (2) fabricated its excuse of
waiting for the return of the original note as the reason
for the delay in prosecuting the action, and (3) ‘‘fabricated documents, used robo-signers and claimed money
that was not due to them because they did not have
the proper paperwork when the suit was initiated.’’
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In support of these assertions, the defendant makes
reference to instances of bank fraud associated with the
recent mortgage crisis but fails to cite to any evidence
in the record indicating that this type of fraud occurred
in his case. As we have indicated previously, ‘‘we take
seriously all allegations of fraud and misdeeds in the
prosecution of residential mortgage foreclosure actions
before the courts of this state. Some evidence suggesting actual wrongdoing, however, and not merely
the specter of such, is necessary in order to set aside
a final adjudication.’’ Bank of America, N.A. v. Thomas,
151 Conn. App. 790, 806 n.7, 96 A.3d 624, 634 (2014). The
defendant’s unsupported claim that the court turned a
blind eye to fraud in this case lacks merit, and, accordingly, we summarily reject it.
The judgment is affirmed and the case is remanded
for the purpose of setting new law days.
In this opinion the other judges concurred.

GEORGE LABISSONIERE, COEXECUTOR (ESTATE
OF ROBERT LABISSONIERE), ET AL. v.
GAYLORD HOSPITAL, INC., ET AL.
(AC 39681)
Sheldon, Elgo and Harper, Js.*
Syllabus
The plaintiffs, the coexecutors of the estate of R, sought to recover damages
for the alleged medical malpractice of the defendant hospital and several
individual physicians. The plaintiffs, pursuant to statute (§ 52-190a),
appended to their original complaint an opinion letter stating that there
appeared to be evidence of medical negligence, which was authored by
M, a physician and general surgeon who was board certified in surgery.
* This case was argued before a panel of this court consisting of Judge
Sheldon, Judge Bright, and Justice Harper. Thereafter, Judge Bright recused
himself from consideration of this case and Judge Elgo was added to the
panel. Judge Elgo has read the briefs and the record, and has listened to a
recording of the oral argument prior to participating in this decision.
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Thereafter, the plaintiffs filed an amended complaint in which they
alleged that the defendant physicians were board certified in internal
medicine and that the treatment and diagnosis of R was within the
medical specialty of surgery. The defendants filed motions to dismiss,
with supporting affidavits, in which they claimed that the court lacked
personal jurisdiction over them because M was not a ‘‘similar health
care provider’’ to them as defined by statute (§ 52-184c [c]). The trial
court granted the motions to dismiss and rendered judgment thereon,
from which the plaintiffs appealed to this court. Held:
1. The plaintiffs could not prevail on their claim that the trial court improperly
considered the defendants’ supporting affidavits and thereby applied an
incorrect legal standard in deciding the defendants’ motions to dismiss,
which was based on their claim that the issues here did not involve a
factual dispute concerning personal jurisdiction that was not determinable on the face of the record; although the plaintiffs alleged in their
amended complaint that the defendant physicians were board certified
in internal medicine, it was not improper for the court to consider
the affidavits in deciding the motions to dismiss because the affidavits
provided independent evidence of the physicians’ medical specialty, and
the undisputed facts contained in the defendants’ affidavits supplemented the allegations contained in the amended complaint.
2. The trial court properly granted the defendants’ motions to dismiss: where,
as here, it was undisputed that the defendant physicians were board
certified in internal medicine and not surgery, § 52-184c (c) required
the plaintiffs to obtain an opinion letter from an expert who was trained
and experienced in internal medicine and was board certified in internal
medicine, which they failed to do, as M was not board certified in
internal medicine, and, contrary to the plaintiffs’ claim, the trial court
did not require that the opinion letter state that the physicians were
acting outside the scope of their medical specialty and, instead, properly
determined that the plaintiffs failed to expressly allege in their amended
complaint that the physicians were acting outside the scope of their
medical specialty so as to qualify for an exception in § 52-184c (c) that
applies when a physician provides treatment or diagnosis for a condition
that is not within the physician’s specialty, and because such an allegation was absent from the amended complaint, the trial court, which
looked to M’s affidavit and the opinion letter only as alternative sources
for such allegation and could not find the necessary evidence in those
documents, properly concluded that the opinion letter was not compliant
with § 52-190a (a); furthermore, the exception in § 52-184c (c) did not
apply here, where R was admitted to the hospital for medical care and
rehabilitation following a hip replacement surgery and nothing contained
in the plaintiffs’ complaint suggested that the physicians were acting as
surgeons and not acting as internists when they diagnosed and treated
R’s postoperative condition.
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Procedural History

Action to recover damages for the defendants’ alleged
medical malpractice, and for other relief, brought to
the Superior Court in the judicial district of Tolland,
where the court, Cobb, J., granted the defendants’
motions to dismiss, and rendered judgment thereon,
from which the plaintiffs appealed to this court.
Affirmed.
Keith A. Yagaloff, for the appellants (plaintiffs).
Thomas O. Anderson, with whom were Kyle W.
Deskus and, on the brief, Cristin E. Sheehan, for the
appellees (defendant Eileen Ramos et al.).
Michael G. Rigg, for the appellee (named defendant).
Opinion

HARPER, J. This appeal arises out of a medical malpractice action brought by the plaintiffs, George Labissoniere and Helen Civale, coexecutors of the estate of
Robert Labissoniere (decedent), against the defendants,
physicians Moe Kyaw, Madhuri Gadiyaram, and Eileen
Ramos (physicians), and their employer, Gaylord Hospital, Inc. (hospital). The plaintiffs appeal from the judgment of the trial court dismissing their amended
complaint for lack of personal jurisdiction. On appeal,
the plaintiffs claim that the court erred by (1) failing
to apply the appropriate legal standard for a motion
to dismiss, and (2) determining that the author of the
plaintiffs’ opinion letter was not a similar health care
provider on the basis of their related claim that they
had alleged that the defendants were acting outside of
their medical specialty such that their conduct should
be judged against the standard of care applicable to
that specialty. We disagree and, accordingly, affirm the
judgment of the trial court.
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The following undisputed facts and procedural history are relevant to our disposition of this appeal. The
plaintiffs commenced this action against the defendants
on April 28, 2015. In their original complaint, the plaintiffs alleged that the decedent was admitted to the hospital on February 14, 2013, for medical care and
rehabilitation following hip replacement surgery that
had been performed at St. Francis Hospital. The plaintiffs alleged that while under the care of the physicians,
the decedent suffered from a retroperitoneal hematoma, a postoperative condition that resulted in irreversible nerve damage, as well as hemorrhagic shock
and multiorgan failure, requiring the decedent to be
transferred back to St. Francis Hospital as an emergency admission on March 11, 2013.1
In an attempt to comply with General Statutes § 52190a (a),2 the plaintiffs appended to their original complaint an opinion letter authored by David A. Mayer, a
1
Unrelated medical issues caused the death of the decedent. The plaintiffs
claim malpractice only in regard to the defendants’ diagnosis and treatment
of the retroperitoneal hematoma and associated injuries.
2
General Statutes § 52-190a provides in relevant part: ‘‘(a) No civil action
. . . shall be filed to recover damages resulting from personal injury or
wrongful death . . . whether in tort or in contract, in which it is alleged
that such injury or death resulted from the negligence of a health care
provider, unless the attorney or party filing the action . . . has made a
reasonable inquiry as permitted by the circumstances to determine that
there are grounds for a good faith belief that there has been negligence in
the care or treatment of the claimant. The complaint . . . shall contain a
certificate of the attorney or party filing the action . . . that such reasonable
inquiry gave rise to a good faith belief that grounds exist for an action
against each named defendant . . . . To show the existence of such good
faith, the claimant or the claimant’s attorney . . . shall obtain a written
and signed opinion of a similar health care provider, as defined in section
52-184c, which similar health care provider shall be selected pursuant to
the provisions of said section, that there appears to be evidence of medical
negligence and includes a detailed basis for the formation of such opinion.
Such written opinion shall not be subject to discovery by any party except
for questioning the validity of the certificate. The claimant or the claimant’s
attorney . . . shall retain the original written opinion and shall attach a
copy of such written opinion, with the name and signature of the similar
health care provider expunged, to such certificate. . . .
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physician and general surgeon who was board certified
in surgery. The physicians and the hospital subsequently filed motions to dismiss pursuant to Practice
Book § 10-30 (a) (2). In their respective motions, the
defendants argued that because Mayer was board certified in surgery and not internal medicine, he was not
a ‘‘similar health care provider,’’ as defined in General
Statutes § 52-184c,3 and, therefore, the court lacked personal jurisdiction over them.4 Included with the defendants’ motions were affidavits,5 which established that
the physicians are board certified in internal medicine
and are not surgeons, that surgeries are not performed
at the hospital, and that there are no surgeons on staff
at the hospital.
‘‘(c) The failure to obtain and file the written opinion required by subsection (a) of this section shall be grounds for the dismissal of the action.’’
3
General Statutes § 52-184c provides in relevant part: ‘‘(a) In any civil
action to recover damages resulting from personal injury or wrongful death
. . . in which it is alleged that such injury or death resulted from the negligence of a health care provider, as defined in section 52-184b, the claimant
shall have the burden of proving by the preponderance of the evidence that
the alleged actions of the health care provider represented a breach of the
prevailing professional standard of care for that health care provider. The
prevailing professional standard of care for a given health care provider
shall be that level of care, skill and treatment which, in light of all relevant
surrounding circumstances, is recognized as acceptable and appropriate by
reasonably prudent similar health care providers. . . .
‘‘(c) If the defendant health care provider is certified by the appropriate
American board as a specialist, is trained and experienced in a medical
specialty, or holds himself out as a specialist, a similar health care provider
is one who: (1) Is trained and experienced in the same specialty; and (2) is
certified by the appropriate American board in the same specialty; provided
if the defendant health care provider is providing treatment or diagnosis
for a condition which is not within his specialty, a specialist trained in the
treatment or diagnosis for that condition shall be considered a similar health
care provider. . . .’’ (Internal quotation marks omitted.)
4
Similar health care provider status of an institution is determined by the
specialty of its alleged agent. See Wilkins v. Connecticut Childbirth &
Women’s Center, 314 Conn. 709, 719–21, 104 A.3d 671 (2014).
5
Each of the physicians submitted an affidavit in support of their motion
to dismiss. Attached to the motion of the hospital was the affidavit of Stephen
Holland, the Vice President and Chief Medical Officer of the hospital.

Page 140A

450

CONNECTICUT LAW JOURNAL

JUNE, 2018

June 5, 2018

182 Conn. App. 445

Labissoniere v. Gaylord Hospital, Inc.

On November 20, 2015, the plaintiffs filed a request
for leave to file an amended complaint together with a
proposed amended complaint in which they alleged that
the physicians were board certified in internal medicine
and that the treatment and diagnosis of the decedent
was within the medical specialty of surgery. The plaintiffs did not attach to their amended complaint a new
or amended opinion letter, nor did they explicitly allege
that the defendants had acted outside the scope of their
specialty of internal medicine.
The physicians and the hospital subsequently filed
amended motions seeking dismissal of the plaintiffs’
amended complaint. The defendants again alleged that
Mayer was not a similar health care provider under § 52184c. The plaintiffs objected, arguing that the physicians
were acting as surgeons during their diagnosis and treatment of the decedent’s retroperitoneal hematoma.
Attached to their objection was Mayer’s affidavit, in
which he stated that the decedent’s condition was a
postoperative condition that required consultation with
a surgeon. The plaintiffs argued that their amended
complaint and Mayer’s affidavit demonstrated that the
decedent’s condition was within the specialty of surgery
and, therefore, that the physicians had acted outside
the scope of their medical specialty and that Mayer was
a similar health care provider under § 52-184c (c).
During oral argument on the defendants’ motions,
the court asked the plaintiffs’ counsel several times
to identify where the plaintiffs had alleged that the
defendants acted outside the scope of their specialty
of internal medicine. The plaintiffs’ counsel then cited
multiple paragraphs from the amended complaint,
which stated that the physicians are board certified
in internal medicine and provided the decedent with
treatment and diagnosis for a postoperative condition
that was within the specialty of surgery. The court
responded that the amended complaint ‘‘doesn’t say
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that the doctors were acting outside of their specialty
[of internal medicine]. It just says that this happened
to be a surgery issue.’’
The court granted the defendants’ amended motions
to dismiss. In so doing, the court reasoned that ‘‘neither
the amended complaint (filed after the court allowed
discovery on the issues involved in the motion to dismiss) nor the surgeon’s written opinion letter allege
or state that the defendants were acting outside their
specialty of internal medicine in treating the [decedent]
or that they undertook the diagnosis and treatment of
a condition outside of their specialty such that their
conduct should be judged against the standards of care
applicable to that specialty. Such an allegation and
expert opinion is necessary to fall within the exception
contained in [§ 52-184c (c)]. . . . Therefore, there
being no such allegation or expert opinion, this case
must be dismissed as to all defendants.’’ (Citation omitted.) This appeal followed.
Before we address the plaintiffs’ claims on appeal,
we set forth the well settled standard of review. ‘‘A
motion to dismiss tests, inter alia, whether, on the face
of the record, the court is without jurisdiction. . . .
[O]ur review of the court’s ultimate legal conclusion
and resulting [determination] of the motion to dismiss
will be de novo. . . . When a . . . court decides a
. . . question raised by a pretrial motion to dismiss, it
must consider the allegations of the complaint in their
most favorable light. . . . In this regard, a court must
take the facts to be those alleged in the complaint,
including those facts necessarily implied from the allegations, construing them in a manner most favorable
to the pleader. . . . The motion to dismiss . . .
admits all facts which are well pleaded, invokes the
existing record and must be decided upon that alone.’’
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(Internal quotation marks omitted.) Bennett v. New Milford Hospital, Inc., 300 Conn. 1, 10–11, 12 A.3d 865
(2011).
‘‘In reviewing a challenge to a ruling on a motion to
dismiss . . . [w]hen the facts relevant to an issue are
not in dispute, this court’s task is limited to a determination of whether, on the basis of those facts, the trial
court’s conclusions of law are legally and logically correct. . . . Because there is no dispute regarding the
basic material facts, this case presents an issue of law,
and we exercise plenary review.’’ (Internal quotation
marks omitted.) Doyle v. Aspen Dental of Southern CT,
PC, 179 Conn. App. 485, 491–92, 179 A.3d 249 (2018).
‘‘Our review of a trial court’s ruling on a motion to
dismiss pursuant to § 52-190a is plenary.’’ Torres v. Carrese, 149 Conn. App. 596, 608, 90 A.3d 256, cert. denied,
312 Conn. 912, 93 A.3d 595 (2014).
I
The plaintiffs’ first claim is that the trial court applied
an incorrect legal standard in deciding the defendants’
motions to dismiss. The plaintiffs argue that it was
improper for the court to consider the affidavits that
the defendants attached to their motions because ‘‘the
issues here do not involve factual issues concerning
personal jurisdiction that are not determinable on the
face of the record.’’ The plaintiffs aver that ‘‘the correct
standard on [these] motion[s] is that the court must
take the facts to be those alleged in the complaint,
including those facts necessarily implied from the allegations, construing them in a manner most favorable
to the pleader.’’ (Citation omitted; internal quotation
marks omitted.) We disagree that the court erred by
considering the defendants’ affidavits.
Practice Book § 10-30 (a) provides in relevant part:
‘‘A motion to dismiss shall be used to assert . . . (2)
lack of jurisdiction over the person . . . .’’ A motion

June 5, 2018

CONNECTICUT LAW JOURNAL

182 Conn. App. 445

JUNE, 2018

Page 143A

453

Labissoniere v. Gaylord Hospital, Inc.

to dismiss ‘‘shall always be filed with a supporting memorandum of law and, where appropriate, with supporting affidavits as to facts not apparent on the record.’’
Practice Book § 10-30 (c). ‘‘[I]f the complaint is supplemented by undisputed facts established by affidavits in
support of the motion to dismiss . . . the trial court,
in determining the jurisdictional issue, may consider
these supplementary undisputed facts and need not
conclusively presume the validity of the allegations in
the complaint. . . . Rather, those allegations are tempered by the light shed on them by the [supplementary
undisputed facts]. . . . If affidavits and/or other evidence submitted in support of a defendant’s motion to
dismiss conclusively establish that jurisdiction is lacking, and the plaintiff fails to undermine this conclusion
with counteraffidavits . . . or other evidence, the trial
court may dismiss the action without further proceedings.’’ (Citations omitted; internal quotation marks omitted.) Dorry v. Garden, 313 Conn. 516, 522–23, 98 A.3d
55 (2014).
The court did not err when it considered the defendants’ affidavits in deciding their motions to dismiss.
Although the plaintiffs alleged in their amended complaint that the physicians were board certified in internal medicine, it was not improper for the court to
consider the affidavits in deciding the amended motions
because the affidavits provided independent evidence
of the physicians’ medical specialty. See Bennett v. New
Milford Hospital, Inc., supra, 300 Conn. 21. Thus, the
undisputed facts contained in the defendants’ affidavits
supplemented the allegations contained in the amended
complaint. The plaintiffs also were able to conduct discovery and submit Mayer’s counteraffidavit, which did
not undermine the conclusion established by the defendants’ affidavits that the court lacked jurisdiction.
Therefore, it was appropriate for the court to consider
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the defendants’ affidavits in granting their motions to
dismiss for lack of personal jurisdiction.
II
The plaintiffs next raise the interrelated claims that
the court erred in determining that (1) the opinion letter
did not comply with § 52-190a, and (2) the exception
under § 52-184c (c) was not applicable. The defendants
argue that because the plaintiffs did not allege that
the physicians were acting outside the scope of their
medical specialty of internal medicine, the exception
under § 52-184c (c) did not apply, and the plaintiffs
were thus obligated to obtain an opinion letter authored
by a physician board certified in internal medicine. We
agree with the defendants.
We begin by discussing the relevant statutory provisions. ‘‘Section 52-190a (a) provides that before filing
a personal injury action against a health care provider,
the attorney or party filing the action must make a
reasonable inquiry as permitted by the circumstances
to determine that there are grounds for a good faith
belief that there has been negligence in the care or
treatment of the claimant. . . . To show a good faith
belief, the complaint must be accompanied by a written
and signed opinion of a similar health care provider,
as defined in § 52-184c, stating that there appears to be
evidence of medical negligence and including a detailed
basis for the formation of that opinion. . . . To determine if an opinion letter meets the requirements of § 52190a (a), the letter must be read in conjunction with
§ 52-184c (c), which defines the term similar health care
provider. . . . For health care providers who are board
certified or who hold themselves out as specialists . . .
§ 52-184c (c) defines similar health care provider as
one who: (1) [i]s trained and experienced in the same
specialty; and (2) is certified by the appropriate American board in the same specialty . . . .’’ (Citations omitted; footnote omitted; internal quotation marks
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omitted.) Torres v. Carrese, supra, 149 Conn. App.
608–609.
Here, it is undisputed that the physicians were board
certified in internal medicine and not surgery. On the
basis of the physicians’ board certification, § 52-184c
(c) required the plaintiffs to obtain an opinion letter
from an expert who: (1) is trained and experienced in
internal medicine; and (2) is board certified in internal
medicine. The plaintiffs failed to obtain an opinion letter
from a similar health care provider because Mayer is
not board certified in internal medicine. Therefore, the
opinion letter that the plaintiffs appended to their original complaint did not comply with the requirements of
§ 52-190a (a) and dismissal was required. See Bennett
v. New Milford Hospital, Inc., supra, 300 Conn. 28–30.
The plaintiffs rely on the exception in § 52-184c (c),
which provides that ‘‘if the defendant health care provider is providing treatment or diagnosis for a condition
which is not within his specialty, a specialist trained in
the treatment or diagnosis for that condition shall be
considered a similar health care provider.’’ The trial
court properly determined that the plaintiffs failed to
expressly allege in their amended complaint that the
physicians were acting outside the scope of their medical specialty.
The trial court did not, as the plaintiffs claim on
appeal, create a requirement that the opinion letter
state that the physicians were acting outside the scope
of their medical specialty. As the plaintiffs point out,
doing so would require an expert to opine on the standard of care for a specialty not within his or her expertise. What the court sought, however, was some basis
from which it could glean that the physicians here were
acting outside the scope of internal medicine. Because
such an allegation was absent from the amended complaint, the court looked to Mayer’s affidavit and the
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opinion letter only as alternative sources for the allegation that the defendants were acting outside the scope
of their medical specialty. The court could not find
the necessary evidence in these documents and thus
properly concluded that the opinion letter was not compliant with § 52-190a (a).
The plaintiffs further argue that the exception in § 52184c (c) applies because they alleged that the treatment
and care the physicians rendered to the decedent fell
‘‘within the specialty of surgery’’ and, therefore, the
physicians were acting outside of their specialty of
internal medicine. This court’s opinion in Lohnes v.
Hospital of Saint Raphael, 132 Conn. App. 68, 31 A.3d
810 (2011), cert. denied, 303 Conn. 921, 34 A.3d 397
(2012), informs our resolution of this claim. In Lohnes,
the plaintiff was admitted to the emergency department
of the defendant hospital for respiratory issues. Id.,
71. The plaintiff suffered an allergic reaction to the
medication the defendant physician administered to
him, and filed suit for medical negligence. Id., 71–72.
The plaintiff attached to his complaint an opinion letter
from a pulmonologist, and the defendants moved to
dismiss on the ground that the opinion letter was not
authored by a similar health care provider within the
meaning of §§ 52-190a and 52-184c. Id. In support of
his motion, the defendant physician submitted an affidavit in which he stated that he was board certified in
emergency medicine. Id. The trial court subsequently
granted the defendants’ motions. Id.
On appeal in Lohnes, the plaintiff argued, inter alia,
that the defendant physician acted outside of his medical specialty of emergency medicine when he rendered
care to the plaintiff. Id., 75. This court rejected this
claim, stating that the plaintiff conceded before the trial
court that ‘‘his complaint did not contain an express
allegation that [the defendant physician] was practicing
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outside of his field of practice. In light of that concession, the [trial] court declined to infer from the plaintiff’s single and fleeting reference to treatment of [the
plaintiff’s] pulmonary symptoms that the complaint
contained any specific allegations of negligence based
on [the defendant physician’s] having acted outside of
his area of specialty.’’ (Internal quotation marks omitted.) Id., 78. This court further reasoned that it was
undisputed that (1) the plaintiff sought treatment from
the emergency department, not a pulmonologist; (2)
the plaintiff complained of shortness of breath and tightness in his chest, and was treated for those symptoms;
and (3) nothing on the face of the complaint suggested
the defendant physician rendered pulmonology treatment as opposed to emergency medical treatment. See
id., 78–79.
Similarly, in the present case, the decedent was
admitted to the hospital for ‘‘medical care and rehabilitation’’ following a hip replacement, the actual surgical
procedure having been performed at another hospital,
by an independent surgeon. While under the defendants’
care, the decedent developed complications, which
required treatment and diagnosis by the physicians.
Although the physicians appear to have initially misdiagnosed the decedent’s postoperative condition, nothing contained in the plaintiffs’ complaint or opinion
letter suggests that the physicians were not acting as
internists. In fact, the crux of the plaintiffs’ complaint
was that the physicians were negligent in their initial
assessment of the decedent’s condition, not that the
physicians were negligent in performing a surgical procedure.
The plaintiffs have alleged that the condition from
which the decedent suffered was a postsurgical complication, and thus that the physicians were acting within
the specialty of surgery and outside their specialty of
internal medicine. The plaintiffs overlook, however,
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that a broad specialty such as internal medicine often
overlaps with other medical specialties. Under the
plaintiffs’ argument, there likely never would be a situation where a physician’s treatment of a patient falls
within the specific specialty of internal medicine, as
physicians who are board certified in that specialty are
often called upon to diagnose and treat a variety of
conditions that could fall within a variety of medical
specialties.6 Our case law has declined to create such
scenarios. See, e.g., Lohnes v. Hospital of Saint
Raphael, supra, 132 Conn. App. 79 (‘‘[I]n light of the
fact that emergency medicine physicians are charged
with rendering care to and treating patients with a
6

Cases from our Superior Court have highlighted similar concerns. In
Kroha v. LaMonica, Superior Court, judicial district of Waterbury, Docket
No. X02-CV-98-0160366-S (July 29, 2002), the court explained that, under an
argument similar to the one advanced by the plaintiffs’ here, ‘‘the statute
would unfairly impose a form of strict liability upon any physician who
agreed to treat or diagnose a patient with an unknown ailment or condition.
If, for example, a patient seeking treatment for what appeared to be a
common cold was actually suffering from a rare tropical disease, the internist
who treated him would unwittingly expose himself to post hoc criticism
and evaluation under the standard of care for doctors specializing in tropical
diseases. . . . The obvious problem with the foregoing interpretation of
the statute is that it would discourage medical practitioners from doing what
they do best—that is, gathering information about their patients’ unsolved
medical problems and finding solutions for those problems by applying
professional skill and judgment to what they learn. It is highly unlikely that
the legislature intended to create such a strong disincentive for doctors to
accept challenging cases. In fact, an alternative reading of the statute would
avoid creating this disincentive while protecting patients from risky dabbling
by physicians in specialties not their own. . . . So understood, the statute
would subject a physician to evaluation under the standard of care for a
different medical specialist only if he undertook to treat or diagnose a
patient after he learned or should have learned that the patient was suffering
from a condition that was not within his own medical specialty.’’ (Emphasis
in original.) See also Nestico v. Weyman, 52 Conn. Supp. 463, 471–73, 473, 59
A.3d 338 (2011) (court agreed with and extensively quoted Kroha, concluding
that ‘‘[t]he exception provision of § 52-184c does not apply unless it is alleged
that the defendant physician actually undertook the diagnosis and treatment
of a condition not within his specialty such that his conduct should be
judged against the standards of care applicable to that specialty’’), aff’d,
140 Conn. App. 499, 59 A.3d 337 (2013).
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potentially limitless variety of symptoms or injuries, the
plaintiff’s argument, namely, that the defendant was
acting outside his area of specialty, potentially could
yield a situation where no condition or illness would
be considered within the scope of emergency medicine.
Accordingly, there is no basis for the claim that, in
treating the plaintiff for his symptoms in the emergency
department of the hospital, [the defendant physician]
was acting outside his specialty of emergency
medicine.’’)
Because the plaintiffs here have not alleged that the
physicians acted outside the scope of their specialty of
internal medicine, the exception to the definition of
similar health care provider in § 52-184c (c) does not
apply. Accordingly, the plaintiffs were required to
obtain an opinion letter from an expert who (1) had
training and experience in internal medicine, and (2)
was board certified in internal medicine. Torres v. Carrese, supra, 149 Conn. App. 609. The plaintiffs did not
provide such a letter and, therefore, the court properly
granted the defendants’ motions to dismiss for lack of
personal jurisdiction.
The judgment is affirmed.
In this opinion the other judges concurred.

KAREN ZILKHA v. DAVID ZILKHA
(AC 39832)
DiPentima, C. J., and Lavine and Elgo, Js.
Syllabus
The defendant, whose marriage to the plaintiff previously had been dissolved, appealed to this court from the judgment of the trial court
denying his motion to return certain escrow funds that the trial court
had ordered be dispersed to pay the fees of the guardian ad litem,
the attorney for the parties’ minor children and the custody evaluator.
Following the dissolution of the parties’ marriage, the plaintiff filed a
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motion to open the dissolution judgment, alleging that, during the pendency of the dissolution action, the defendant fraudulently had failed
to disclose a claim that he had against his former employer. At the time
the motion to open was filed, the defendant had received a certain
amount of money pursuant to a settlement with his former employer
regarding this claim, and the defendant was anticipating receipt of the
final installment payment from that settlement. The trial court thereafter
ordered the defendant to place a certain amount of the final installment
payment in escrow pending the outcome of a hearing to determine
whether the plaintiff could sustain her allegations of fraud by more than
a mere suspicion. Following that hearing, the court concluded that there
was more than a mere suspicion that the defendant had committed
fraud. Thereafter, the attorney for the minor children filed a motion to
compel the payment of present and future fees for himself, the guardian
ad litem and the custody evaluator. The court granted that motion,
approved certain fees and ordered the disbursement of funds from the
escrow account to pay those fees. The defendant then appealed to this
court, which reversed the judgment as to the order disbursing the escrow
funds and vacated that portion of the order, concluding that the trial
court lacked authority to order the disbursement of the funds without
first opening the judgment. Thereafter, the defendant filed a motion to
return the disbursed funds to the escrow account. The trial court denied
the motion, concluding that it could not afford the defendant any practical relief because equity did not permit the return of the court-approved
fees. On appeal, the defendant claimed that, in denying his motion, the
trial court disregarded an order of this court by failing to effectuate the
return of the funds to the escrow account. Held that the trial court
properly denied the defendant’s motion to return the escrow funds:
contrary to the defendant’s claim, the trial court did not ignore an order
of this court that provided for the recoupment of the subject funds, as
this court in the prior appeal did not remand the case with direction
that the funds be returned to the escrow account, the rescript having
stated only that the trial court’s order to disburse the funds from the
escrow account be vacated; moreover, the defendant’s assertion that
the trial court erred by not using its equitable powers to effectuate the
return of the funds disbursed from the escrow account was unavailing,
as the court properly concluded that it could not afford the defendant
any practical relief because there was no way to recoup funds that
properly were awarded and paid for services rendered by the guardian
ad litem, the children’s attorney and the custody evaluator, and the
defendant failed to cite any equitable or legal basis requiring the return
of the funds.
Argued April 12—officially released June 5, 2018
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Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial district of Stamford-Norwalk and tried to the court, AberyWetstone, J.; judgment dissolving the marriage and
granting certain other relief in accordance with the
parties separation agreement and stipulation; thereafter, the plaintiff filed a motion to open the judgment;
subsequently, the court, Shay, J., issued an order directing the defendant to place certain settlement proceeds
in escrow; thereafter, the court, Shay, J., granted the
motion filed by the attorney for the minor children for
fees and retainers for the guardian ad litem et al. and
ordered, inter alia, the disbursement of certain escrow
funds, from which the defendant appealed to this court;
subsequently, the matter was transferred to the judicial
district of Waterbury; thereafter, this court reversed the
judgment in part and vacated the judgment in part;
subsequently, the court, Hon. Lloyd Cutsumpas, judge
trial referee, denied the defendant’s motion to return
the dispersed escrow funds, and the defendant appealed
to this court. Affirmed.
Edward N. Lerner, with whom, on the brief, was
George Kent Guarino, for the appellant (defendant).
Opinion

LAVINE, J. The defendant, David Zilkha, has brought
multiple postjudgment appeals in this exceedingly bitter
and protracted dissolution litigation. His present appeal
arises out of this court’s judgment, holding that the trial
court was without authority to disburse funds owned
by the defendant that were being held in a court-ordered
escrow account. See Zilkha v. Zilkha, 159 Conn. App.
167, 175, 123 A.3d 439 (2015).1 On appeal, the defendant
1

In Zilkha, the defendant appealed, in part, from the judgment of the trial
court, Shay, J., claiming that the court improperly dispersed ‘‘escrow money
held from settlement funds received [by the defendant] from his former
employer to pay postjudgment fees to the guardian ad litem, the attorney
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claims that by denying his ‘‘motion to turn over—postjudgment,’’ the trial court disregarded an order of this
court by failing to effectuate the return of his funds to
the escrow account. We affirm the judgment of the
trial court.2
The following facts, as set forth in Zilkha, are relevant
to our resolution of the present appeal. The marriage
of the defendant and the plaintiff, Karen Zilkha, was
dissolved by the court, Abery-Wetstone, J., on May 31,
2005. Zilkha v. Zilkha, supra, 159 Conn. App. 169. On
November 14, 2008, the plaintiff filed a motion to open
and set aside the dissolution judgment in which she
alleged that during the dissolution litigation, the defendant fraudulently failed to disclose a claim that he had
against his former employer. Id. At the time the plaintiff’s motion to open was filed, the defendant had
received $1,400,000 as part of the settlement he had
obtained from his former employer. Id. The former
employer was to make a final payment of $700,000 to
the defendant in April, 2009. Id. On April 9, 2009, the
plaintiff amended her motion to open the judgment,
requesting that the court order the defendant to place
the $700,000 settlement proceeds in escrow. Id., 169–70.
Following an April 30, 2009 hearing, the court, Shay,
J., ordered the defendant to place $250,000 of the settlement proceeds in an escrow account pending the outcome of an Oneglia hearing.3 Id., 170. Judge Shay held
for the minor children, and a custody evaluator.’’ Zilkha v. Zilkha, supra,
159 Conn. App. 168–69.
2
The plaintiff, Karen Zilkha, failed to file an appellee’s brief as ordered
by this court. This court, therefore, ordered the appeal to be considered on
the basis of the defendant’s brief and the record as defined by Practice
Book § 60-4.
3
‘‘Under Oneglia v. Oneglia, 14 Conn. App. 267, 269, 540 A.2d 713 (1988),
a party seeking to open a judgment of dissolution on the basis of allegations
of fraud does not have a right to conduct discovery based only on its filing
of a motion to open. Instead, a hearing is held to determine if the party can
substantiate the allegations of fraud beyond a mere suspicion. . . . If so,
the court opens the judgment for the limited purpose of discovery, and
later issues an ultimate decision on the postjudgment motion to open after
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an Oneglia hearing in February, 2010, and thereafter
concluded that there was more than a mere suspicion
that the defendant had committed fraud.4 Id., 170–71.
See footnote 3 of this opinion.
On September 10, 2012, the attorney for the minor
children filed a ‘‘postjudgment motion for fees and
replenishment retainers’’ to compel the parties to pay
him, the guardian ad litem, and the custody evaluator
(experts) for the services they had rendered and retainers for costs to be incurred by the ongoing litigation.5
Following a hearing, and in accordance with the criteria
set forth in General Statutes §§ 46b-62 and 46b-82, Judge
Shay ordered the plaintiff and the defendant each to
pay $500 to the attorney for the minor children, $1500
to the guardian ad litem, and $500 to the custody evaluator. Id., 172. The court also ordered the following payments to be made from the defendant’s funds in the
escrow account: $40,000 to the attorney for the minor
children, $62,577.95 to the guardian ad litem, $9000 to
the custody evaluator, and an additional $15,000 each
to the attorney for the minor children and to the guardian ad litem as retainers for future services related to
the litigation.6 Id.
The defendant appealed from the court-ordered disbursement of funds from the escrow account, claiming
that the court ‘‘lacked authority to distribute the escrow
funds because the judgment of dissolution had not been
opened.’’7 Id. He argued that the court’s ruling at the
end of the Oneglia hearing only permitted the plaintiff
discovery is completed and another hearing is held.’’ (Citation omitted.)
Zilkha v. Zilkha, supra, 159 Conn. App. 170 n.4.
4
The record reflects that the plaintiff withdrew her motion to open the
judgment subsequent to Zilkha.
5
The ongoing dispute between the parties concerns custody and visitation.
6
At the present time, there are more than 850 entries on the trial court
docket sheet for this matter.
7
The defendant did not challenge the court’s order that he pay the experts
or the amount of the fees that the court ordered him to pay.
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to conduct limited discovery after which the court was
required to consider the plaintiff’s motion to open. Id.,
173. This court agreed with the defendant that the trial
court lacked authority to order the distribution of the
defendant’s funds in the escrow account to pay the
experts. Id., 174.
In reaching our conclusion, this court stated: ‘‘General Statutes § 46b-81 (a) provides in relevant part: At
the time of entering a decree . . . dissolving a marriage
. . . the Superior Court may assign to either spouse all
or any part of the estate of the other spouse. The court
can redistribute assets pursuant to a motion to open.
. . . Nevertheless, [u]ntil a motion to open has been
granted, the earlier judgment is unaffected . . . . In
this case, although the court was free to order that the
defendant pay some or all of the fees to the [experts],
it lacked the authority to direct that these payments be
made from the escrowed funds.’’ (Citations omitted;
internal quotation marks omitted.) Id., 174–75. A court
is not authorized to decide which of a party’s assets
must be used to pay a party’s share of fees. Id., 175.
‘‘[T]he court could not make orders for funds to be
disbursed from the escrow account because those funds
belonged solely to the defendant, until and unless, the
court opened the judgment and distributed the
escrowed funds, if at all.’’ Id. This court reversed the
judgment as to the order to disburse escrow funds to
the experts and vacated that portion of the order. Id.
This court made no further orders with respect to the
escrow funds that had been disbursed.8
On October 20, 2015, the defendant filed his motion
to turn over the funds and an application for order to
show cause why the plaintiff and the experts should
8

The rescript stated: ‘‘The judgment is reversed only as to the disbursement of funds from the escrow account and that portion of the order is
vacated. The judgment is affirmed in all other respects.’’ Zilkha v. Zilkha,
supra, 159 Conn. App. 180.
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not be ordered to appear and show cause why the
defendant’s motion to turn over should not be granted.
The court, Nastri, J., granted the order to show cause
and ordered the plaintiff and the experts to appear.
The hearing was held before the court, Hon. Lloyd
Cutsumpas, judge trial referee, on November 3, 2016.
During the hearing, counsel for the defendant represented that after all the payments ordered by Judge
Shay had been made, the parties stipulated that the
funds remaining in the escrow account should be disbursed to the plaintiff and the defendant.9 The defendant did not dispute that the funds that were in the
escrow account were disbursed according to Judge
Shay’s orders and the accounting with respect to the
disbursements was proper. Counsel for the defendant
acknowledged that the fees were proper but argued
that Judge Shay would not conduct a visitation hearing
until the fees that were owed were paid. The court
summarized the issue as the defendant wanting the
court to ‘‘clawback’’ fees Judge Shay had approved and
ordered paid to the experts.
On November 10, 2016, the court issued an order
denying the defendant’s motion to turn over, stating in
part that the holding in Zilkha ‘‘clearly stated that the
[trial] court was without authority to disburse funds
from the named escrow account to the three courtappointed experts. That portion of the order was simply
vacated by the Appellate Court. There was no remand
or further direction on what this court was to do. . . .
[E]quity does not permit the relief requested in the
[defendant’s] motion, i.e., the return of court-approved
fees paid to court-appointed experts. There is no practical relief which can be afforded to the defendant.’’ The
defendant thereafter appealed to this court.
9

The court summarized the stipulation as follows: ‘‘The parties stipulate
that $44,566 shall be paid to the plaintiff and the balance of $42,657 shall
be paid to [counsel for the defendant trustee].’’ The disbursement to the
plaintiff was for a child support arrearage.
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On appeal, the defendant argues that the trial court
erred by not using its equitable powers to effectuate
the return of the funds disbursed from the escrow
account to pay the experts. The defendant contends
that the court ignored an order of this court in Zilka
providing for recoupment of his funds. The flaw in the
defendant’s argument is that this court did not order
the trial court to recoup or effectuate the return of his
funds in the escrow account that were used to pay the
three experts who had rendered services to the parties’
children and the trial court. The rescript merely stated
that the order to pay was to be vacated, nothing more.
See Zilkha v. Zilkha, supra, 159 Conn. App. 180.
‘‘Well established principles govern further proceedings after a remand by this court. In carrying out a
mandate of this court, the trial court is limited to the
specific direction of the mandate as interpreted in light
of the opinion. . . . [T]his is the guiding principle that
the trial court must observe. . . . The trial court should
examine the mandate and the opinion of the reviewing
court and proceed in conformity with the views
expressed therein. . . . These principles apply to criminal as well as to civil proceedings. . . . The trial court
cannot adjudicate rights and duties not within the scope
of the remand. . . . It is the duty of the trial court
on remand to comply strictly with the mandate of the
appellate court according to its true intent and meaning.
No judgment other than that directed or permitted by
the reviewing court may be rendered . . . .’’ (Citation
omitted; emphasis omitted; internal quotation marks
omitted.) State v. Brundage, 320 Conn. 740, 747–48,
135 A.3d 697 (2016). Significantly, in Zilkha, this court
ordered only that the trial court’s order to disburse
funds from the escrow account be vacated. This court
did not order a remand for any purpose. We, therefore,
disagree with the defendant’s claim that the trial judge
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ignored the precedent of an appellate court when he
denied the motion to turn over.
The defendant also argues that the court should have
used its equitable powers to order the experts to return
the funds from the escrow account that were used to
compensate them for services that they had rendered.
Despite his argument, the defendant has not cited any
legal or equitable authority supporting it, and we know
of none. Notably, the defendant does not contend that
the experts were not entitled to be paid for their services, nor does he argue that the court-ordered fees
were improper in amount. In Zilkha, this court determined that Judge Shay improperly ordered the disbursement of the escrow funds without first opening the
judgment of dissolution in violation of § 46b-81 (a), but
this court did not conclude that Judge Shay improperly
ordered the experts to be paid. See Zilkha v. Zilkha,
supra, 159 Conn. App. 175.
Although the defendant asked the trial court to use
its equitable powers to effectuate the return of the funds
that had been in the escrow account, on appeal, he has
failed to cite any equitable basis requiring the experts
to return the funds that Judge Shay found they were
owed. The record discloses that after the Oneglia hearing, Judge Shay determined that there was more than
a mere suspicion that the defendant had committed
fraud. Thereafter, the attorney for the minor children
filed a motion ‘‘for fees and retainers in order to compel
the payment of present and future fees for himself,
as well as for the guardian ad litem and the custody
evaluator.’’ (Emphasis added.) Id., 171. We are
reminded of the premise of equity. ‘‘One who seeks
equity must also do equity and expect that equity will
be done for all.’’ LaCroix v. LaCroix, 189 Conn. 685,
689, 457 A.2d 1076 (1983). Judge Shay ordered the defendant to pay the debt he owed the experts, which he
was unwilling do by himself. For the sake of argument,
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even if the court had granted the defendant’s motion
to turn over, the defendant still would be obligated
pursuant to court order to pay the fees he owed the
experts.
We do not minimize the error Judge Shay made in
ordering the experts to be paid with the defendant’s
funds in the escrow account prior to opening the judgment of dissolution. As the court, however, stated in
its order denying the defendant’s motion to turn over,
the defendant’s success in his appeal in Zilkha ‘‘clarified
somewhat the law regarding court established escrow
accounts,’’ but equity does not permit the return of the
court-approved fees.
For the foregoing reasons, we agree with the court
that that it could not afford the defendant any relief–
there is no way to recoup funds that properly were
awarded and paid for services rendered by the experts.
More importantly, in Zilkha, this court did not remand
the case with direction that the funds be returned to
the escrow account. The court, therefore, properly
denied the defendant’s motion to turn over.
The judgment is affirmed.
In this opinion the other judges concurred.

JEAN-PIERRE BOLAT v. YUMI S. BOLAT
(AC 37788)
DiPentima, C. J., and Sheldon and Devlin, Js.
Syllabus
The plaintiff, whose marriage to the defendant previously had been dissolved, appealed to this court from the judgment of the trial court
denying his motion for child support and finding him in contempt for
failing to pay for certain extracurricular activity expenses. In September,
2013, the defendant had filed a motion seeking, inter alia, to modify the
custody orders, which the trial court denied. Attached to that motion,
the defendant included a financial affidavit reflecting gross and net
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weekly incomes that were more than those amounts on the financial
affidavits submitted at the time of the dissolution. Thereafter, the plaintiff filed a motion for modification form to which he appended a motion
for child support. The plaintiff identified the decision of the trial court
denying the defendant’s September, 2013 motion to modify the custody
orders and his loss of employment as substantial changes in circumstances warranting a modification of child support. In his attached
motion for child support, the plaintiff claimed that the defendant was
employed and listed her salary, and attached the parties’ 2014 financial
affidavits. While the plaintiff’s motion for modification was pending, the
defendant filed a motion seeking to hold the plaintiff in contempt for
failing to pay his share of certain expenses for extracurricular activities,
pursuant to the parties’ separation agreement, which had been incorporated into the dissolution judgment. At a hearing on the parties’ motions,
the trial court stated that it would consider only the grounds raised in
the plaintiff’s motion for modification of child support form, namely,
the trial court’s decision denying the defendant’s September, 2013
motion and the plaintiff’s claim as to loss of employment. In denying
the plaintiff’s motion, the court found no substantial change in circumstances warranting an order of child support and further ordered the
plaintiff to pay the defendant $847.99 for his share of the extracurricular
activities. On appeal, the plaintiff claimed, inter alia, that the trial court
should have reviewed the exhibits that he had submitted with the motion
and the parties’ current financial affidavits prior to concluding that no
substantial change in circumstances had occurred. Held:
1. The trial court abused its discretion in denying the plaintiff’s motion for
modification of child support: in addition to the testimony of the parties,
the plaintiff attached a child support worksheet and the parties’ 2014
financial affidavits, and both parties filed financial affidavits on the day
of the hearing on the motions, a comparison of the defendant’s financial
affidavits from the time of the dissolution to the day of the hearing on
the motion to modify revealed a change in her net weekly income, and,
therefore, the increase in the defendant’s income properly was before
the court and should have been considered by the court prior to ruling
on the plaintiff’s motion; accordingly, because the court did not consider
the increase in the defendant’s income from the date of the initial order
to the date of the modification hearing prior to determining that there
was no substantial change in circumstances, further proceedings on the
plaintiff’s motion for modification were necessary.
2. The trial court abused its discretion in finding the defendant in wilful
contempt for failing to pay the extracurricular activity expenses for the
parties’ minor children; although the order was sufficiently clear and
unambiguous to support a finding of contempt, the court erred in finding
that the defendant had wilfully disobeyed the order, as the parties’
separation agreement provided that they would share agreed upon
expenses for extracurricular activities, the defendant testified that the
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plaintiff had not agreed to pay for certain expenses for sailing and
lacrosse, and admitted that the plaintiff never had failed to pay for an
agreed upon extracurricular expense, and, therefore, the defendant
failed to prove, by clear and convincing evidence, that the plaintiff had
failed to comply with a prior court order.
Argued January 8—officially released June 5, 2018
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial district of New Haven and tried to the court, Abery-Wetstone, J.; judgment dissolving the marriage and granting
certain other relief; thereafter, the court, Gould, J.,
denied the plaintiff’s motion for child support and
granted the defendant’s motion for contempt, and the
plaintiff appealed to this court. Reversed; further proceedings.
Steven R. Dembo, with whom, were Caitlin E. Kozloski and, on the brief, P. Jo Anne Burgh, for the appellant (plaintiff).
Richard W. Callahan, for the appellee (defendant).
Opinion

DiPENTIMA, C. J. The plaintiff, Jean-Pierre Bolat,
appeals from certain postdissolution orders denying his
motion for child support and finding him in contempt.
On appeal, the plaintiff argues that the court erred in
(1) denying his motion for child support and in finding
no substantial change in the parties’ financial circumstances since the date of judgment despite an increase
in the income of the defendant, Yumi S. Bolat, and (2)
finding him in contempt for failing to pay extracurricular activity expenses. We agree with the plaintiff as to
both claims and, accordingly, reverse the judgment of
the trial court.
The following facts are relevant to the resolution of
the issues on appeal. The plaintiff and the defendant
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were married on September 21, 1998, in Harpswell,
Maine. At the time the parties met and married, the
plaintiff was an active duty officer in the Navy. The
defendant is a Japanese national. The parties have three
children: a son born in 1999, a son born in 2001, and a
daughter born in 2003. The parties raised their children
in Japan until the breakup of their marriage in 2010.
Thereafter, the plaintiff moved to Connecticut with the
children, where they have resided since that time. The
defendant followed the family to Connecticut. She initially entered the United States on a visitor’s visa but
eventually was granted her green card.
In 2010, the plaintiff instituted this action for dissolution of marriage. On June 21, 2011, the court, AberyWetstone, J., rendered a judgment of dissolution, which
incorporated the parties’ separation agreement and parenting plan-final custody stipulation (parenting plan).
According to the parenting plan, the plaintiff would
have sole legal and primary physical custody of the
three minor children. Pursuant to the separation
agreement, the parties agreed that, on the basis of the
total coordination of family finances, and because the
plaintiff was unemployed and receiving only retired
military pay, there would be no order of child support.
The separation agreement also provided that the parties
would share agreed upon extracurricular expenses for
the minor children and that each party would notify
the other of any change in his or her employment status
or income. Finally, the parties acknowledged that, due
to a qualifying disability pursuant to General Statutes
§ 46b-84c, their elder son was entitled to receive child
support until he attained the age of twenty-one years.
The parties filed financial affidavits at the time of the
dissolution. The plaintiff’s financial affidavit, filed June
21, 2011, reflected a gross weekly income of $830.46
and a net weekly income of $709.59. The defendant’s
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affidavit, filed June 21, 2011, reflected a gross weekly
income of $134 and a net weekly income of $181.1
On September 6, 2013, the defendant filed a motion
seeking, inter alia, to modify the custody orders. The
defendant filed a financial affidavit, dated March 20,
2014, reflecting a total gross weekly income of $1150
and a total net weekly income of $901. On July 15, 2014,
the court, Munro, J., denied the defendant’s motion.
On August 13, 2014, the plaintiff, as a self-represented
party, filed a motion for modification form (JD-FM-174)
in which he identified the ‘‘[r]ecent decision by Judge
Munro and loss of employment’’ as substantial changes
in circumstances warranting the modification of child
support. While the plaintiff’s motion for modification
was pending, the defendant filed a motion seeking to
hold the plaintiff in contempt for his failure to pay his
share of extracurricular activities. Following a hearing
on March 2, 2015, the court, Gould, J., denied the plaintiff’s motion for modification, finding that there was
no substantial change in circumstances warranting an
order of child support. The court also found the plaintiff
in wilful contempt of a prior court order. Specifically,
the court found that the plaintiff owed the defendant
for approximately 50 percent of all extracurricular
activities for the minor children in the amount of
$847.99. The plaintiff then filed the present appeal.
I
The plaintiff first claims that the trial court erred
in finding no substantial change of circumstances and
denying the motion for child support where the evidence clearly established that the defendant’s income
had increased significantly. Specifically, the plaintiff
argues that the court should have reviewed the exhibits
1
The $134 in gross weekly income for the defendant was made up of $103
from her principal employment and $31 from other sources. It is unclear
why the defendant’s net income was higher than her gross income.
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submitted with the motion and the parties’ then current
financial affidavits prior to concluding that no substantial change in circumstances had occurred. We agree.
We first set forth our standard of review. ‘‘The standard of review in family matters is well settled. An
appellate court will not disturb a trial court’s orders in
domestic relations cases unless the court has abused
its discretion or it is found that it could not reasonably
conclude as it did, based on the facts presented. . . .
In determining whether a trial court has abused its
broad discretion in domestic relations matters, we
allow every reasonable presumption in favor of the
correctness of its action.’’ (Internal quotation marks
omitted). O’Donnell v. Bozzuti, 148 Conn. App. 80, 82–
83, 84 A.3d 479 (2014). ‘‘Notwithstanding the great deference accorded the trial court in dissolution
proceedings, a trial court’s ruling . . . may be reversed
if, in the exercise of its discretion, the trial court applies
the wrong standard of law.’’ (Internal quotation marks
omitted.) Tuckman v. Tuckman, 308 Conn. 194, 200,
61 A.3d 449 (2013).
The following additional facts are necessary for the
resolution of this issue. On August 13, 2014, the plaintiff
filed a motion for modification form (JD-FM-174) identifying the ‘‘[r]ecent decision by Judge Munro and loss of
employment’’ as substantial changes in circumstances
warranting the modification. On the motion for modification form, the plaintiff also directed the court to ‘‘[s]ee
motion attached,’’ which appears to be a ‘‘motion for
child support’’ that was submitted along with the motion
for modification form.2 In the attached motion for child
support, the plaintiff indicated that, in accordance with
Judge Munro’s July 15, 2014 memorandum of decision,
he was requesting an order requiring the defendant to
2
There is no separate file stamp date on the attached ‘‘motion for child
support.’’
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pay child support to the plaintiff in the amount of
$1165.65 per month. The plaintiff indicated in the
motion that he was unemployed and ‘‘receiving only
his military retired pay (less 10 [percent] to the defendant), his VA disability payment, and temporary unemployment compensation (until February, 2015 at the
latest).’’ The plaintiff further indicated that he had
retained over $150,000 of family debt at the time of
dissolution and that the defendant was employed at
Maritime Program Group in Westbrook and was earning
approximately $60,000 per year. The plaintiff attached
a child support worksheet, the defendant’s March 20,
2014 financial affidavit and the plaintiff’s August 13,
2014 financial affidavit to the motion.
At the hearing on March 2, 2015, the court indicated
that it would consider only the grounds raised in the
plaintiff’s motion for modification of child support
form, namely, the ‘‘recent decision by Judge Munro and
loss of employment.’’ The court indicated that it would
not ‘‘take any evidence regarding another judge’s decision that in any way would affect a motion for [modification].’’ After inquiring whether the plaintiff was ready
to proceed ‘‘with this motion regarding loss of employment,’’ the plaintiff responded, ‘‘Yes, Your Honor, and
other factors.’’3 The court then allowed the plaintiff to
testify in narrative form.
3

The transcript reveals the following:
‘‘The Court: All right, I’ve got 253; I’m going backwards from there; it
looks like I have a fairly large offering of financial affidavits that are attached
to a motion. I have an undated motion for child support dated August 12.
‘‘[The Plaintiff]: That would be the motion we’re talking about.
‘‘The Court: Is there a motion before—252, I have a motion for modification
regarding support.
‘‘[The Plaintiff]: Yes, Your Honor, that is what 252 is the child support.
‘‘The Court: All right. The motion— the reason for the motion says, recent
decision by Judge Munro and loss of employment. I’m not going to take
any evidence regarding another judge’s decision that in any way would
affect a motion for [modification]. Are you planning to proceed with this
motion regarding loss of employment?
‘‘[The Plaintiff]: Yes, Your Honor, and other factors.’’
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The plaintiff testified as follows: ‘‘[I]n July of 2014 I
lost my employment. My previous employment was at
the rate of $113,000 a year, give or take, a bonus of
about $1000 or $3000 at the end of the year. At that
time, I filed for child support. The defendant, according
to her financial affidavits, is making $56,000 a year; has
no debt. At the judgment of dissolution, I retained all of
the family debt between $150,000 and $200,000.’’ Later,
following a series of objections by counsel for the defendant, the plaintiff testified that ‘‘[d]ue to the loss of
that, the incurred debts; the changes in the children
since the judgment. There are other reasons for the
modification that are inherent reasons that previous—
Judge Emons recognized . . . .’’ After the court sustained the defendant’s objection, the plaintiff stated:
‘‘Well if—if you’re only going to allow the testimony of
myself regarding the loss of my employment, then, I
believe, the facts are there in the case.’’ On cross-examination, the plaintiff testified that he was unemployed
at the time of the dissolution in 2011 and that, since that
time, he had obtained and lost employment at various
times. He conceded that he was in the same financial
circumstances at the date of the hearing that he was
in at the time of the dissolution judgment. Following the
hearing, the court found that there was no substantial
change in circumstances to warrant an order of child
support and, therefore, denied the motion for modification.4
Modification of child support is governed by General
Statutes § 46b-86 (a), which provides in relevant part:
‘‘Unless and to the extent that the decree precludes
4

In its subsequent memorandum of decision dated June 7, 2016, the court
stated: ‘‘The plaintiff testified that, as of March 2, 2015, the date of the
hearing of the instant motions, his employment and financial situation was
the same as it was on . . . June 21, 2011, the date of the dissolution of his
marriage. Based on the plaintiff’s sworn testimony, the undersigned finds
there is no substantial change in circumstances and therefore denies the
plaintiff’s motion, #252.’’
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modification, any final order for the periodic payment
of . . . support . . . may, at any time thereafter, be
continued, set aside, altered or modified by the court
upon a showing of a substantial change in the circumstances of either party . . . .’’
‘‘We previously have explained the specific method
by which a trial court should proceed with a motion
brought pursuant to § 46b-86 (a). When presented with
a motion for modification, a court must first determine
whether there has been a substantial change in the
financial circumstances of one or both of the parties.
. . . Second, if the court finds a substantial change in
circumstances, it may properly consider the motion
and, on the basis of the . . . § 46b-82 criteria, make an
order for modification. . . . The court has authority to
issue a modification only if it conforms the order to
the distinct and definite changes in the circumstances
of the parties. . . . Simply put, before the court may
modify . . . [a child support order] pursuant to § 46b86, it must make a threshold finding of a substantial
change in circumstances with respect to one of the
parties.
‘‘The party seeking the modification has the burden
of proving a substantial change in circumstances. . . .
To obtain a modification, the moving party must demonstrate that circumstances have changed since the last
court order such that it would be unjust or inequitable
to hold either party to it. Because the establishment of
changed circumstances is a condition precedent to a
party’s relief, it is pertinent for the trial court to inquire
as to what, if any, new circumstance warrants a modification of the existing order. In making such an inquiry,
the trial court’s discretion is essential.’’ (Citations omitted; emphasis omitted; internal quotation marks omitted.) O’Donnell v. Bozzuti, supra, 148 Conn. App. 87.
In the present case, in addition to the testimony of the
parties, the plaintiff attached a child support worksheet,
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the defendant’s March 20, 2014 financial affidavit and
the plaintiff’s August 13, 2014 financial affidavit to the
motion to modify. In addition, the parties both filed
financial affidavits on March 2, 2015, the date of the
modification hearing. Finally, the defendant introduced
into evidence the parties’ 2011 financial affidavits filed
at the time of dissolution. According to the defendant,
these documents demonstrate that the plaintiff had
been able progressively to reduce his unsecured debt
despite having expenses that exceeded his net income
while the defendant had increased unsecured debt as
her expenses continued to exceed her net income. A
comparison of the defendant’s financial affidavits from
the time of the dissolution in 2011 to the 2015 hearing,
however, reveals a change in her net weekly income
from $181 to $767.5 Notwithstanding the financial affidavits, however, the court did not allow the plaintiff to
5
The defendant’s financial affidavit, filed on June 21, 2011, reflected a
gross weekly income of $134 and a net weekly income of $181. The defendant
argues, however, that her actual weekly gross income in 2011 was $550.
According to the defendant, her 2011 financial affidavit was based on the
‘‘weekly average not less than 13 weeks’’ as required by the financial affidavit
form. The defendant points to the child support guidelines filed in 2011,
which reflects $550 per week gross income for the defendant. We note,
however, that ‘‘[a] court is entitled to rely upon the truth and accuracy of
sworn statements required by . . . the [rules of practice], and a misrepresentation of assets and income is a serious and intolerable dereliction on
the part of the affiant which goes to the very heart of the judicial proceeding.
. . . These sworn statements have great significance in domestic disputes
in that they serve to facilitate the process and avoid the necessity of testimony in public by persons still married to each other regarding the circumstances of their formerly private existence.’’ Reville v. Reville, 312 Conn.
428, 442–43, 93 A.3d 1076 (2014).
Furthermore, Article XVI of the parties’ separation agreement provides,
in relevant part: ‘‘The financial affidavit of the [plaintiff] and the financial
affidavit of the [defendant] are hereby incorporated and made a part of this
Agreement, it being expressly understood that the terms of this Agreement
and the financial arrangement hereunder were made upon the representations contained in said affidavits. It is further understood and agreed that
the parties hereto relied upon said representations in executing this
Agreement.’’

Page 168A

CONNECTICUT LAW JOURNAL

478

JUNE, 2018

June 5, 2018

182 Conn. App. 468

Bolat v. Bolat

proceed on his claim regarding the change in the defendant’s income. It permitted the plaintiff to proceed only
with regard to his claim of loss of employment as stated
on the motion for modification form. That form, however, directed the court to ‘‘see motion attached’’ which
was the motion for child support listing additional factors regarding a change in circumstances. Specifically,
the plaintiff claimed in the attached motion that the
defendant was employed and earning approximately
$60,000 per year. Under these circumstances, the
increase in the defendant’s income properly was before
the court and should have been considered by the court
prior to ruling on the plaintiff’s motion.6
Because the court did not consider the increase in
the defendant’s income from the date of the initial order
to the date of the modification hearing prior to
determining that there was no substantial change in
circumstances, we conclude that the court abused its
discretion in denying the plaintiff’s motion for modification of child support. We therefore remand this matter
to the trial court to conduct further proceedings
addressing the plaintiff’s motion for modification of
child support.
II
The plaintiff next claims that the court erred in holding him in contempt for failing to pay extracurricular
6

The court’s only mention of the increase in the defendant’s income was
in its memorandum of decision dated June 7, 2016, filed after the plaintiff
had filed several motions to complete and perfect the record. In that decision,
the court stated that the plaintiff had ‘‘also alleged that, as a result of the
marital dissolution agreement, he retained over $150,000 in family debt, and
that the defendant was making $60,000 a year.’’ In its decision the court
held, however, based on the plaintiff’s testimony that his financial situation
was the same on the date of the hearing on the motion to modify that it
was on June 21, 2011, the date of the dissolution of the parties’ marriage,
that there was no substantial change in circumstances. The court did not
address the increase in the defendant’s income as stated in the plaintiff’s
motion to modify.
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activity expenses for the minor children. Specifically,
the plaintiff argues that the language contained in section 4.3 of the parties’ separation agreement was not
clear and unambiguous and, therefore, cannot support
a finding of contempt. The plaintiff further argues that,
even if the order was sufficiently clear and unambiguous to support a finding of contempt, the court erred
in finding that the plaintiff wilfully disobeyed such language. Although we conclude that the order was sufficiently clear and unambiguous to support a finding of
contempt, we agree with the plaintiff that the court
erred in finding that he had wilfully disobeyed the
order.
‘‘[O]ur analysis of a judgment of contempt consists
of two levels of inquiry. First, we must resolve the
threshold question of whether the underlying order constituted a court order that was sufficiently clear and
unambiguous so as to support a judgment of contempt.
. . . This is a legal inquiry subject to de novo review.
. . . Second, if we conclude that the underlying court
order was sufficiently clear and unambiguous, we must
then determine whether the trial court abused its discretion in issuing, or refusing to issue, a judgment of contempt, which includes a review of the trial court’s
determination of whether the violation was wilful or
excused by a good faith dispute or misunderstanding.
‘‘The abuse of discretion standard applies to a trial
court’s decision on a motion for contempt. . . . A finding of contempt is a question of fact, and our standard
of review is to determine whether the court abused its
discretion in [finding] that the actions or inactions of
the [party] were in contempt of a court order. . . . To
constitute contempt, a party’s conduct must be wilful.
. . . Noncompliance alone will not support a judgment
of contempt. . . . We review the court’s factual findings in the context of a motion for contempt to determine whether they are clearly erroneous. . . . A
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factual finding is clearly erroneous when it is not supported by any evidence in the record or when there is
evidence to support it, but the reviewing court is left
with the definite and firm conviction that a mistake
has been made.’’ (Internal quotation marks omitted.)
Marshall v. Marshall, 151 Conn. App. 638, 650, 97 A.3d
1 (2014). A finding of indirect civil contempt must be
supported by clear and convincing evidence. Brody v.
Brody, 315 Conn. 300, 318–19, 105 A.3d 887 (2015).
‘‘[A] court may not find a person in contempt without
considering the circumstances surrounding the violation to determine whether such violation was wilful.
. . . [A] contempt finding is not automatic and depends
on the facts and circumstances underlying it. . . . [I]t
is well settled that the inability of [a] defendant to obey
an order of the court, without fault on his part, is a
good defense to the charge of contempt . . . . The
contemnor must establish that he cannot comply, or
was unable to do so. . . . It is [then] within the sound
discretion of the court to deny a claim of contempt
when there is an adequate factual basis to explain the
failure.’’ (Citation omitted; internal quotation marks
omitted.) Mekrut v. Suits, 147 Conn. App. 794, 799–800,
84 A.3d 466 (2014).
Section 4.3 of the parties’ separation agreement provides: ‘‘The parties shall share agreed upon extracurricular expenses for the minor children 50/50, said
agreement not to be unreasonably withheld; except
mother shall pay for the Japanese cultural camp, if any,
as referred to and ordered in the Parenting Plan.’’ On
September 10, 2014, the defendant filed a motion seeking to hold the plaintiff in contempt for his failure to
pay his share of the children’s extracurricular expenses.
At the hearing on the motion for contempt, the defendant submitted an itemized list of extracurricular activities, the year that the children attended each activity
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and the amount that the defendant paid for each activity. The activities listed on this document were sailing
for one of the parties’ sons and for their daughter, and
lacrosse for their daughter. The defendant testified that
the plaintiff was aware that the children were participating in the activities, but had not contributed toward the
cost of those activities.
On cross-examination, however, the defendant testified that the plaintiff had not agreed to pay for their
son’s sailing in 2014 or their daughter’s sailing or
lacrosse in 2013. The defendant also testified that a
‘‘dear friend of [her] fiancé’’ had given her the money
to pay for the sailing camps as a gift. The plaintiff asked
the defendant if the plaintiff had ever failed to pay
for any extracurricular activity that they had mutually
agreed upon and the defendant responded that he had
not. The plaintiff testified that he withheld his consent
for the extracurricular activities because he could not
afford to pay for them.
Following the hearing, the court found the plaintiff
in wilful contempt of a prior court order and ordered
the plaintiff to pay $847.99 for the extracurricular activities for the minor children. In its subsequent memorandum of decision, the court stated that ‘‘[t]he plaintiff
testified at the subject hearing that he agreed to the
activities, and did not pay his percentage share of the
expenses related thereto.’’ The court then found,
‘‘[b]ased on the aforementioned testimony,’’ that the
plaintiff was in wilful contempt of the prior court order,
that he had knowledge of the court order, that the order
was unambiguous and understandable by the plaintiff,
and that, based on the sum of money in his bank account
and his income at the time, the plaintiff had the ability
to pay.
We first consider whether the order was sufficiently
clear and unambiguous so as to support a judgment of

Page 172A

CONNECTICUT LAW JOURNAL

482

JUNE, 2018

June 5, 2018

182 Conn. App. 468

Bolat v. Bolat

contempt. Although the plaintiff contends that the plain
language of section 4.3, which provides that ‘‘the parties
shall share agreed upon extracurricular expenses for
the minor children 50/50’’ clearly and unambiguously
refers to agreed upon expenses, he argues that the order
is nonetheless ambiguous because the trial court and
the defendant construed it to mean that he was obligated to pay for agreed upon extracurricular activities.
We disagree and conclude that the order clearly and
unambiguously refers to agreed upon expenses. We further conclude, however, that the court abused its discretion in finding the plaintiff in wilful contempt of the
order.
As stated previously in this opinion, the agreement
provided that the parties would share ‘‘agreed upon
extracurricular expenses for the minor children 50/50,
said agreement not to be unreasonably withheld.’’ On
cross-examination, the defendant testified that the
plaintiff had not agreed to pay for their son’s sailing in
2014 or their daughter’s sailing or lacrosse in 2013. She
also admitted that the plaintiff never had failed to pay
an agreed upon extracurricular expense.7 In light of
the defendant’s own testimony, the defendant failed to
prove, by clear and convincing evidence, that the plaintiff had failed to comply with a prior court order. The
court, therefore, abused its discretion in finding the
plaintiff in in wilful contempt for failing to pay extracurricular activities for the minor children.
The judgment is reversed and the case is remanded
for further proceedings consistent with this opinion.
In this opinion, the other judges concurred.
7

The transcript reveals the following:
‘‘[The Plaintiff]: Did I ever fail to pay for any extracurricular activity that
we mutually agreed upon?
‘‘[The Defendant]: No.’’
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DEUTSCHE BANK NATIONAL TRUST COMPANY,
TRUSTEE v. ALVIN POLLARD ET AL.
(AC 40259)
Lavine, Bright and Bishop, Js.
Syllabus
The plaintiff bank sought to foreclose a mortgage on certain real property
of the defendant P, who filed an answer with special defenses and
a six count counterclaim. The counterclaim contested, inter alia, the
plaintiff’s standing to bring the foreclosure action and alleged that the
mortgage lien and underlying debt had been discharged in bankruptcy.
Thereafter, the plaintiff filed a motion for summary judgment as to
liability on its complaint and on the counterclaim. The trial court granted
the motion for summary judgment, and P appealed to this court. In an
articulation of its decision, the trial court stated that it had granted the
motion for summary judgment on the ground of legal insufficiency and
because the counterclaim did not relate to the making, validity or
enforcement of the note or mortgage, and, therefore, failed to satisfy
the transaction test. This court, thereafter, dismissed the portion of P’s
appeal challenging the trial court’s granting of the motion for summary
judgment as to liability on the complaint for lack of a final judgment.
Held that the trial court properly rendered summary judgment in favor
of the plaintiff on P’s counterclaim; that court aptly applied the transaction test and did not abuse its discretion in determining that the claims
asserted in the counterclaim did not have a sufficient nexus to the
making, validity or enforcement of the note or mortgage to survive
summary judgment, and other than a broad and conclusory claim in his
appellate brief that the court construed the transaction test too narrowly,
P provided this court with no argument specific to any claim in his
counterclaim and failed to set forth any reasoning in support of his
contention that the counterclaim fell within the parameters of the transaction test.
Argued April 18—officially released June 5, 2018
Procedural History

Action to foreclose a mortgage on certain of the
named defendant’s real property, and for other relief,
brought to the Superior Court in the judicial district of
Hartford, where the named defendant filed a counterclaim; thereafter, the court, Dubay, J., granted the plaintiff’s motion for summary judgment as to liability on
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the complaint and on the counterclaim and rendered
judgment for the plaintiff on the counterclaim; subsequently, the court, denied the named defendant’s
motion to reargue, and the named defendant appealed
to the court; thereafter, the court, Dubay, J., issued
an articulation of its decision; subsequently, this court
dismissed the appeal in part. Affirmed.
Alvin Pollard,
(defendant).

self-represented,

the

appellant

Melanie Dykas, with whom, on the brief, was Tara
L. Trifon, for the appellee (plaintiff).
Opinion

PER CURIAM. In this foreclosure action, the selfrepresented defendant Alvin Pollard1 appeals from the
trial court’s rendering of summary judgment in favor
of the plaintiff, Deutsche Bank National Trust Company,2 as to liability on the complaint and rendering
summary judgment in favor of the plaintiff on the defendant’s counterclaim. The defendant appeals, as well,
from the court’s denial of his motion to reargue. We
affirm the judgment of the trial court as to the defendant’s counterclaim.
The following facts and procedural history are relevant to our discussion of the issues on appeal. By complaint dated August 14, 2015, the plaintiff brought this
action against the defendant to foreclose a mortgage
on residential property located at 6 Wild Rose Court in
1
Wynfield Homeowners Association, Inc., New Century Mortgage Corporation, United States of America, Secretary of Department of Housing and
Urban Development, State of Connecticut, Department of Revenue Services,
and University of Connecticut Health Center-John Dempsey Hospital also
were named as defendants but are not parties to this appeal. We therefore
refer in this opinion to Pollard as the defendant.
2
The plaintiff is acting as trustee for New Century Home Equity Loan
Trust, Series 2005-D, Asset Backed Pass-Through Certificates.
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Bloomfield. The loan indebtedness and related mortgage arose in conjunction with a loan to the defendant
from the plaintiff’s predecessor in interest, New Century Mortgage Corporation. In response, by pleading
dated September 14, 2015, the defendant filed an
answer, numerous special defenses and a six count
counterclaim contesting, inter alia, the plaintiff’s standing to bring this action and alleging that the mortgage
lien and underlying debt in question had been discharged in bankruptcy. Thereafter, on April 6, 2016, the
plaintiff moved for summary judgment as to liability
on its complaint and the counterclaim asserted by the
defendant. On January 6, 2017, the court granted the
plaintiff’s motion for summary judgment. Subsequently,
on March 3, 2017, the court denied the defendant’s
motion to reargue. This appeal followed.
During the pendency of this appeal, the trial court,
on prompting from this court, articulated its reasons
for granting the motion for summary judgment. On April
27, 2017, the court stated that it had granted the motion
for summary judgment as to liability on the plaintiff’s
complaint and that the eight special defenses and the
six count counterclaim filed by the defendant were
legally insufficient to the extent they could be comprehended. The court stated, as well, that the special
defenses and counterclaim did not satisfy the transaction test requiring that they relate to the making, validity
or enforcement of the note or mortgage.
Also, while this appeal was pending, this court dismissed the portion of the defendant’s appeal regarding
the trial court’s granting of the motion for summary
judgment as to liability on the complaint on the ground
that the court’s order in this regard is not a final judgment. See Danbury v. Hovi, 34 Conn. App. 121, 123,
640 A.2d 609 (1994) (appeal dismissed for lack of final
judgment when trial court rendered summary judgment
as to liability only); see also Essex Savings Bank v.
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Frimberger, 26 Conn. App. 80, 597 A.2d 1289 (1991)
(appeal dismissed for lack of final judgment from summary judgment on plaintiff’s complaint when ‘‘[t]rial
court has yet to determine the amount of the debt, the
attorney’s fees, or even whether the foreclosure shall
be strict or by sale’’). Accordingly, all that remains for
this court to decide on review is the defendant’s claim
that the court incorrectly rendered summary judgment
as to his counterclaim.3
In brief, the defendant argues that the court too narrowly construed the transaction test in determining that
his counterclaim did not relate to the making, validity
or enforcement of the note or mortgage.4 As a result,
3

We briefly comment on the defendant’s argument that his discharge in
bankruptcy served to release the subject property from the plaintiff’s lien
securing the underlying debt. The following additional information is pertinent to this claim.
The record reflects that the defendant filed a bankruptcy petition under
chapter 7 of the United States Bankruptcy Code, 11 U.S.C. § 701 et seq., in
the United States Bankruptcy Court for the District of Connecticut on May
5, 2016, and that he received a discharge in bankruptcy under 11 U.S.C.
§ 727 on August 31, 2016. He claims this occurrence served to relieve him
not only of the obligation reflected in the note, but also as a result of the
bankruptcy discharge, the plaintiff no longer has a lien on his property. He
is incorrect. Apparently, the defendant has the mistaken belief that because
he did not list the plaintiff therein as a secured creditor in his bankruptcy
petition but, rather, claimed, in his filing, that the debt alleged by the plaintiff
was unsecured, he is not only discharged from the underlying obligation
but that the plaintiff’s security interest in the subject property is no longer
valid. In making this assertion, the defendant, however, highlights a misunderstanding of bankruptcy law; he also ignores the clear statement made
by his assigned bankruptcy trustee in papers filed in conjunction with his
bankruptcy proceedings that secured obligations are not subject to discharge
in the chapter 7 filing. As part of its order of discharge, the Bankruptcy
Court noted that ‘‘a creditor with a lien may enforce a claim against the
debtors’ property subject to that lien unless the lien was avoided or eliminated.’’ There is no evidence of either occurrence. In short, the defendant
is under an incorrect apprehension of the legal effect of his discharge
in bankruptcy.
4
‘‘[I]n assessing the legal viability of counterclaims to a foreclosure action,
the court should employ the transaction test set forth in Practice Book § 1010, and . . . although this test may require an assessment of whether the
counterclaim in question relates to the making, validity or enforcement of
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the defendant asserts that the court erred in rendering
summary judgment in favor of the plaintiff. ‘‘Our review
of the decision to grant a motion for summary judgment
is plenary.’’ (Internal quotation marks omitted.) U.S.
Bank National Assn. v. Sorrentino, 158 Conn. App. 84,
94, 118 A.3d 607, cert. denied, 319 Conn. 951, 125 A.3d
530 (2015). ‘‘The transaction test is one of practicality,
and the trial court’s determination as to whether that
test has been met ought not be disturbed except for an
abuse of discretion.’’ (Internal quotation marks omitted.) Morgera v. Chiappardi, 74 Conn. App. 442, 449,
813 A.2d 89 (2003).
Other than a broad and conclusory claim that the
court too narrowly construed the transaction test, the
defendant has provided this court with no argument
specific to any count of his counterclaim; nor has he
set forth any reasoning in support of the notion that his
pleadings fall within the parameters of the transaction
test.5 Although we recognize and adhere to the wellfounded policy to accord leeway to self-represented
parties in the appeal process, our deference is not
unlimited; nor is a litigant on appeal relieved of the
obligation to sufficiently articulate a claim so that it is
recognizable to a reviewing court. ‘‘[I]t is the established
policy of the Connecticut courts to be solicitous of [selfrepresented] litigants and when it does not interfere
the subject note and mortgage, there can be such a nexus even though the
counterclaim may not directly attack the making, validity or enforcement
of the mortgage and note which form the basis of the foreclosure complaint.’’
CitiMortgage, Inc. v. Rey, 150 Conn. App. 595, 605–606, 92 A.3d 278 (trial
court incorrectly struck defendant’s counterclaim because it satisfied transaction test), cert. denied, 314 Conn. 905, 99 A.3d 635 (2014).
5
We also note that the defendant did not raise the transaction test argument in his objection to the plaintiff’s motion for summary judgment. This
court typically will not review arguments raised for the first time on appeal
to prevent trial by ambuscade. See, e.g., Billboards Divinity, LLC v. Commissioner of Transportation, 133 Conn. App. 405, 411, 35 A.3d 395, cert.
denied, 304 Conn. 916, 40 A.3d 783 (2012). We review this claim in this
instance only because the court, in its decision, expressly found that the
counterclaim did not meet the transaction test.
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with the rights of other parties to construe the rules of
practice liberally in favor of the [self-represented] party.
. . . This rule of construction has limits, however.
Although we allow [self-represented] litigants some latitude, the right of self-representation provides no attendant license not to comply with relevant rules of
procedural and substantive law. . . . In addition, while
courts should not construe pleadings narrowly and
technically, courts also cannot contort pleadings in
such a way so as to strain the bounds of rational comprehension.’’ (Internal quotation marks omitted.) Mourning v. Commissioner of Correction, 120 Conn. App.
612, 624–25, 992 A.2d 1169, cert. denied, 297 Conn. 919,
996 A.2d 1192 (2010); see also Rutka v. Meriden, 145
Conn. App. 202, 218, 75 A.3d 722 (2013).
On the basis of our thorough review of each count
of the defendant’s counterclaim, we conclude that the
court aptly applied the transaction test and did not
abuse its discretion in determining that the matters
asserted therein by the defendant did not have a sufficient nexus to the making, validity or enforcement of
the note or mortgage to survive summary judgment.
See U.S. Bank National Assn. v. Sorrentino, supra, 158
Conn. App. 97.
The judgment is affirmed as to the counterclaim.
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Deutsche Bank National Trust Co. v. Pollard . . . . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure; counterclaim; summary judgment; whether trial court properly rendered summary judgment in favor of plaintiff on counterclaim; claim that trial
court construed transaction test too narrowly; whether trial court abuse its discretion in determining that counterclaim did not have sufficient nexus to making,
validity or enforcement of note or mortgage to survive summary judgment.
General Ins. Co. of America v. Okeke . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Declaratory judgment; insurance; action seeking declaratory judgment to determine
whether insurer was obligated to defend and indemnify insureds in certain civil
actions brought against them; claim that trial court improperly granted motion
for summary judgment; claim that trial court improperly determined that insurer
had no duty to defend or indemnify insureds; adoption of trial court’s memorandum of decision as statement of facts and applicable law on issues.
Geoffrey M. v. Asia M. (See Asia M. v. Geoffrey M.) . . . . . . . . . . . . . . . . . . . . . .
Georges v. OB-GYN Services, PC (Memorandum Decision) . . . . . . . . . . . . . . . . . .
Hamburg v. Hamburg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; domesticated foreign dissolution judgment; whether trial
court improperly denied motion to dismiss; whether trial court erroneously concluded that substitute plaintiff, as temporary administrator of estate of decedent,
had standing to prosecute action for repayment of funds that defendant took from
children’s education accounts; whether trial court improperly concluded that
because defendant had prior opportunity to raise claim of standing at time
substitute plaintiff filed motion to be substituted as plaintiff, defendant was
precluded from questioning standing of substitute plaintiff to pursue moneys
owed children; whether substitute plaintiff had direct interest in moneys defendant took from children’s education funds; whether trial court properly granted
motion to intervene filed by one of children.
Jayne K. v. Kyle S. (See Kyle S. v. Jayne K.). . . . . . . . . . . . . . . . . . . . . . . . . . .
Kyle S. v. Jayne K.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; custody orders; relief from abuse; emergency ex parte order
of custody; whether trial court erred in granting application for relief from abuse;
whether trial court erred in granting application for emergency ex parte order
of custody; whether trial court erred in admitting minor child’s mental health
records into evidence; claim that waivers by parents were invalid; whether trial
court improperly delegated its authority to nonjudicial entity.
Labissoniere v. Gaylord Hospital, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Medical malpractice; motion to dismiss; personal jurisdiction; sufficiency of opinion
letter authored by similar health care provider; claim that trial court improperly
considered defendants’ supporting affidavits and thereby applied incorrect legal
standard in deciding motions to dismiss; whether opinion letter authored by
physician and general surgeon was by ‘‘similar health care provider’’ as defined
by statute (§ 52-184c) when defendant physicians were board certified in internal
medicine; claim that trial court improperly required that opinion letter state
that defendant physicians were acting outside scope of their medical specialty
in order to apply exception in § 52-184c (c) for physicians who provide treatment
and diagnosis outside area of specialty; claim that treatment and diagnosis of
plaintiffs’ decedent was within medical specialty of surgery and that exception to
requirement that author of opinion letter be similar health care provider applied.
Lewis v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . . .
Lynn v. Bosco . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Declaratory judgment; action seeking declaratory judgment to determine whether
plaintiffs’ preemptive rights as shareholders of stock in defendant corporation
were violated in connection with sale of certain shares of corporation’s stock to
individual defendants; whether trial court had authority to order equitable relief
that imposed remedy on defendant corporation, which was cited in as defendant
for notice purposes only; whether trial court’s order was inconsistent with issues
as framed in pleadings, which did not include any allegations of wrongdoing
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against defendant corporation or seek any relief from it; whether defendant
corporation had notice that equitable relief would enter against it; whether trial
court’s order resulted in unfair surprise to defendant corporation.
Mann v. Bains (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Peacock v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . .
Perez v. University of Connecticut . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Negligence; sovereign immunity; claim that trial court improperly granted state’s
motion to strike matter from jury list in violation of plaintiff’s constitutional
right to jury trial; whether plaintiff established that he would have been able to
bring present action seeking money damages against state prior to 1818; claim
that jury trial was permissible in actions against state authorized by General
Assembly pursuant to statute (§ 4-159) because state must be treated as private
person pursuant to §§ 4-159 (c); whether § 4-159 (c) could be fairly construed
to grant to plaintiff rights he would have had if action were brought against
private person rather than state, including right to jury trial; whether statute
(§ 4-160 [c]) could be read as conferring right to jury trial when § 4-160 (f)
expressly provides that actions brought against state pursuant to § 4-159 shall
be tried to court, not jury.
Plainville v. Almost Home Animal Rescue & Shelter, Inc. . . . . . . . . . . . . . . . . . . .
Negligence per se; unjust enrichment; motion to strike; claim that trial court applied
improper legal standard in ruling on motion to strike; whether trial court properly
struck count of complaint alleging negligence per se; whether trial court correctly
determined that plaintiffs were not among intended beneficiaries of applicable
statute (§ 53-247 [a]); whether, as matter of law, plaintiffs could not rely on
§ 53-247 (a) as basis for maintaining negligence per se action against defendant;
whether trial court properly struck count of complaint alleging unjust enrichment;
whether plaintiffs could not avail themselves of action sounding in unjust enrichment in light of adequate statutory (§ 22-329a [h]) remedy.
Reyher v. Finkeldey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Contracts; real estate; whether trial court erroneously concluded that plaintiff met
burden of proving that he procured buyer that was ready, willing and able to
purchase defendant’s property in accordance with terms of listing agreement
where buyer was not ready, willing and able to close on property without fulfillment of certain financing and inspection contingencies.
State v. Bennett . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Motion to correct illegal sentence; motion to dismiss; whether trial court properly
dismissed, for lack of subject matter jurisdiction, postjudgment motions to dismiss information under which defendant was convicted where motions did not
raise issues over which court had jurisdiction beyond defendant’s sentencing
date; whether trial court abused its discretion by denying portion of motion to
correct illegal sentence that claimed defendant had been sentenced on basis of
materially inaccurate information contained in presentence investigation report.
State v. Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Murder; criminal possession of firearm; claim that trial court committed plain error
by providing inadequate jury instructions regarding eyewitness testimony and
identification reliability; whether defendant explained or demonstrated how trial
court’s alleged error was obvious, readily discernible or resulted in prejudice, or
that manifest injustice occurred as result of alleged instructional omission;
whether defendant established legal requirement for trial court, in absence of
expert testimony or request from defendant for such instruction, to provide, sua
sponte, additional instruction about eyewitness testimony reliability; whether
defendant explained how such alleged omission resulted in prejudice; request for
this court to exercise its supervisory authority over administration of justice to
review and reverse defendant’s conviction.
State v. Crosby. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Robbery in first degree; larceny in third degree; whether trial court improperly
denied motions to dismiss charges in violation of defendant’s due process rights
and rights under Interstate Agreement on Detainers (§ 54-186 et seq.), where
state delayed more than four years after arrest warrant had been issued before
extraditing defendant from Massachusetts; claim that trial court improperly
determined date that state lodged detainer; claim that delay in lodging detainer
had impact on memory of eyewitnesses, thereby resulting in substantial prejudice
to defendant; claim that trial court improperly denied motion to suppress witness
identifications made from photographic array; claim that identification procedure was unnecessarily suggestive; whether photographs in array were too dis-
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similar from photograph of defendant in array; claim that absence of use of
sequential, double-blind photographic array rendered identification procedure
unnecessarily suggestive; claim that defendant was denied fair trial because trial
court’s jury instruction on identification allegedly failed to explain certain factors
that negatively impact on identifications made by witnesses; claim that defendant
was denied fair trial because trial court allegedly excluded instructions necessary
to assist jury in assessing accuracy of eyewitness perception and credibility.
State v. Dijmarescu . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Breach of peace in second degree; whether trial court abused its discretion in granting
defense counsel’s motion to withdraw from representation; whether counsel complied with purpose of notice provision in rule of practice (§ 3-10 [a]) applicable to
motion to withdraw; claim that motion to withdraw implicated sixth amendment
right to counsel; claim that trial court improperly admitted evidence of prior
uncharged misconduct; whether trial court violated defendant’s right against
self-incrimination by failing to canvass defendant to determine if decision to
testify was intelligent and voluntary; request for this court to exercise its supervisory authority over administration of justice.
State v. Hall . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Manslaughter in first degree; claim that trial court improperly failed to provide jury
with instruction concerning defendant’s lack of duty to retreat from scene of
incident in violation of sixth amendment right to present defense; whether duty
to retreat played part in defendant’s criminal trial; whether defendant established
existence of constitutional violation that deprived him of fair trial.
State v. Hearl. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Cruelty to animals; whether evidence was sufficient to support conviction of cruelty
to animals; claim that trial court improperly declined to instruct jury on criminal
negligence, where general intent is appropriate mens rea for ‘‘unjustifiably
injures’’ clause of animal cruelty statute (§ 53-247 [a]); unpreserved claim that
§ 53-247 (a) is unconstitutionally vague as applied to defendant’s conduct
because terms ‘‘charge’’ and ‘‘custody’’ in § 53-247 (a) did not provide notice
that defendant bore responsibility of caring for goats; unpreserved claim that
conviction of nineteen charges of animal cruelty violated prohibition against
double jeopardy; claim that phrase ‘‘any animal’’ in § 53-247 (a) refers to species
of animal rather than to individual animal.
State v. Holmes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Felony murder; home invasion; conspiracy to commit home invasion; criminal
possession of pistol or revolver; whether trial court abused its discretion in
denying motion to correct illegal sentence on basis of its finding that defendant’s
sentence for felony murder had been predicated on defendant’s conviction of
burglary, which trial court had vacated on double jeopardy grounds; claim that
when conviction of burglary in first degree was vacated, conviction of home
invasion became predicate offense for felony murder, which violated federal and
state constitutions because at time defendant committed offense of home invasion,
it was not defined as predicate offense for felony murder in applicable statute
(§ 53a-54c); whether fact that trial court vacated defendant’s burglary conviction
on double jeopardy grounds altered fact that it remained predicate offense for
felony murder charge.
Szymonik v. Szymonik (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . . . . .
Tedesco v. Agolli . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Foreclosure; claim that trial court improperly found that defendant member of
defendant limited liability company had authority to bind defendant limited
liability company to mortgage at issue; adoption of trial court’s memorandum
of decision as proper statement of facts, issues and applicable law.
Ugalde v. Saint Mary’s Hospital, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Medical malpractice; whether trial court erred in denying request for leave to amend
complaint where request was filed after expiration of statute of limitations for
wrongful death actions; whether trial court improperly dismissed action for lack
of personal jurisdiction where complaint was supported by opinion letter from
health care provider that was legally insufficient under statute (§ 52-190a [a]);
whether trial court abused its discretion in denying motion to reargue denial of
motion to set aside judgment of nonsuit.
White v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; claim that petitioner’s right to due process was violated because
guilty plea was not made knowingly, intelligently and voluntarily; claim that
petitioner’s trial counsel provided ineffective assistance by failing to adequately
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research and investigate issue of petitioner’s mental state at time of guilty plea
and to bring information to trial court’s attention; claim that medication petitioner was taking on day of guilty plea substantially impacted petitioner’s ability
to understand plea agreement and proceedings; whether habeas court erred in
failing to find that petitioner’s due process rights were violated; whether petitioner’s guilty plea canvass was constitutionally sufficient; whether habeas court’s
findings were adequately supported by record; credibility of witnesses; whether
habeas court erred in concluding that trial counsel did not render ineffective
assistance; whether record showed reasonable probability that petitioner would
have chosen to proceed to trial rather than plead guilty if trial counsel had further
investigated petitioner’s mental state or brought it to trial court’s attention.
Zilkha v. Zilka . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution of marriage; whether trial court properly denied motion to return certain
escrow funds; claim that trial court disregarded order of this court by failing to
effectuate return of escrow funds; whether trial court erred by not using its
equitable powers to effectuate return of subject funds.
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NOTICES OF CONNECTICUT STATE AGENCIES
STATE ELECTIONS ENFORCEMENT COMMISSION
State Elections Enforcement Commission advisory opinions are
published herein pursuant to General Statutes Section 9-7b (14)
and are printed exactly as submitted to the Commission on Official
Legal Publications.
Notice of Comment Period for Proposed Declaratory Ruling 2018-01:
Political Activity of Organized Groups
Notice is hereby given that the State Elections Enforcement Commission
has initiated a comment period for a proposed declaratory ruling regarding the
political activity of groups other than committees. Please find SEEC Proposed
Declaratory Ruling 2018-01: Political Activity of Organized Groups at
http://www.ct.gov/seec/lib/seec/ProposedDeclaratoryRuling201801.pdf
Comments regarding this proposed declaratory ruling must be submitted in writing
by 5:00 PM June 13, 2018 to: State Elections Enforcement Commission, 20 Trinity
Street, Hartford, CT 06106, Attn: Joshua Foley, Esq. or seec.compliance@ct.gov.
Please type ‘‘Comments to SEEC Proposed Declaratory Ruling’’ in the subject box
of the email, if sending comments via email.
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NOTICES
PERSONNEL NOTICE
(Affirmative Action/Equal Opportunity Employer)
DEPUTY CHIEF STATE’S ATTORNEY
FOR OPERATIONS
Applications are being accepted for the full-time position of Deputy Chief State’s
Attorney for Operations for the Division of Criminal Justice. The successful applicant
shall hold office from date of appointment to June 30, 2021, and thereafter be
subject to appointment to a four (4) year term. The annual salary is $161,529.
The Deputy Chief State’s Attorney for Operations assists the Chief State’s Attorney in the administration of the Division of Criminal Justice by providing advice
and legal counsel on investigative and prosecutive matters. The Deputy Chief State’s
Attorney for Operations directly supervises the bureaus assigned to the Chief State’s
Attorney’s Office, including the Appellate and Civil Litigation Bureaus, the Statewide Prosecution Bureau, the Cold Case Bureau, and the government program fraud
bureaus. In addition, the Deputy Chief State’s Attorney for Operations assists the
State’s Attorneys in investigations and prosecutions as needed.
The position requires significant experience in the prosecution of major crimes
and the investigation of complex and sensitive matters. Experience in handling
criminal appeals and other post-conviction litigation is strongly preferred. At the
time of appointment, the successful candidate must be an attorney-at-law and shall
have been admitted to the practice of law for at least three years; residency in the
State of Connecticut is a prerequisite to appointment. The Deputy Chief State’s
Attorney for Operations shall devote his full time to the duties of his office and
shall not otherwise engage in the practice of law and shall not be a partner, member
or associate of a law firm.
Division of Criminal Justice application forms must be completed by all applicants. These forms may be obtained from the Office of the Chief State’s Attorney,
any State’s Attorney’s Office, or downloaded from the Division website at
www.ct.gov/csao.
An original plus one copy of the application, resume and reference letters must
be sent via U.S. Mail postmarked no later than June 15, 2018, so that they are
received by: Honorable Andrew McDonald, Chairman, Criminal Justice Commission, c/o Office of the Chief State’s Attorney, 300 Corporate Place, Rocky Hill, CT
06067, Attn: DCSA. Applications received by facsimile or e-mail will not be
accepted. The Division of Criminal Justice is an Affirmative Action/Equal Opportunity Employer.
PERSONNEL NOTICE
(Affirmative Action/Equal Opportunity Employer)
STATE’S ATTORNEY
JUDICIAL DISTRICT OF MIDDLESEX
Applications are being accepted for the full-time position of State’s Attorney for
the Judicial District of Middlesex (PCN 4859). The successful applicant shall hold
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office from the date of appointment through June 30, 2026, and thereafter be subject
to appointment to an eight (8) year term. The annual salary is $157,720.
At the time of appointment, the successful candidate must be an attorney-at-law
and shall have been admitted to the practice of law for at least three years. The
State’s Attorney for the Judicial District of Middlesex shall be in charge of the
investigation and prosecution of all criminal matters within that jurisdiction. Residency in the State of Connecticut is a prerequisite to appointment. The State’s
Attorney for the Judicial District of Middlesex shall devote his full time to the
duties of his office and shall not otherwise engage in the practice of law and shall
not be a partner, member or associate of a law firm.
Division of Criminal Justice application forms must be completed by all applicants. These forms may be obtained from the Office of the Chief State’s Attorney,
any State’s Attorney’s Office, or downloaded from the Division website at
www.ct.gov/csao.
An original plus one copy of the application, resume and reference letters must
be sent via U.S. Mail postmarked no later than June 15, 2018, so that they are
received by: Honorable Andrew McDonald, Chairman, Criminal Justice Commission, c/o Office of the Chief State’s Attorney, 300 Corporate Place, Rocky Hill, CT
06067, Attn: SA-Middlesex JD (PCN 4859). Applications received by facsimile
and e-mail will not be accepted. The Division of Criminal Justice is an Affirmative
Action/Equal Opportunity Employer.

Notice of Inactive Status and Appointment of Trustee
DOCKET NO. NNH-CV-18-6080201 S. DISCIPLINARY COUNSEL VS. STACIE ANN ZIMMERMAN. SUPERIOR COURT, JUDICIAL DISTRICT OF NEW
HAVEN, MAY 23, 2018.
ORDER: The foregoing Application for Inactive Status and Appointment of
Trustee, having been heard, is hereby ORDERED:
Attorney Stacie Ann Zimmerman, Juris #426675, is placed on inactive status,
effective May 21, 2018, due to her incapacity to practice law, pending further order
of this court.
It is further ordered that Attorney Raymond C. Bliss of 100 Great Meadow Rd.,
Suite 100, Wethersfield, CT 06109 (Juris #302671) is hereby appointed as Trustee
pursuant to Practice Book 2-64 to take such steps as are necessary to protect the
interests of Attorney Zimmerman’s clients, to inventory Attorney Zimmerman’s
client files, to secure Attorney Zimmerman’s IOLTA account(s)/clients’ funds
accounts(s)/fiduciary account(s) and make accountings and reports to the court, to
secure and review the office mail, and take such action as necessary to protect the
interests of Attorney Zimmerman’s clients, all in accordance with 2-64 et. seq. of
the Connecticut Practice Book.
By the Court,
Abrams,Judge
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Notice of Certification as Authorized House Counsel
Upon recommendation of the Bar Examining Committee, in accordance with § 215A of the Connecticut Practice Book, notice is hereby given that the following
individuals have been certified by the Superior Court as Authorized House Counsel
for the organization named:
Certified as of May 18, 2018:
Kelli Provenzo Cain
David Kelly
Kevin Saville
Jessica Staler
Sheea Sybblis

Genesee & Wyoming Railroad Services, Inc.
UBS Business Services LLC
Frontier Communications Corp.
Remedy Partners, Inc.
Boehringer Ingelheim

Certified as of May 21, 2018:
Kevin Verge
Mathew Yang

United Technologies Corp.
SS&C Technologies, Inc.
Hon. Patrick L. Carroll III
Chief Court Administrator

