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ROBERT SEPEGA v. LAWRENCE R. DELAURA
(SC 19683)
Rogers, C. J., and Palmer, Eveleigh, McDonald,
Espinosa, Robinson and Vertefeuille, Js.*
Syllabus
The plaintiff, a municipal police officer, brought a negligence action seeking
to recover damages for certain personal injuries that he sustained while
attempting to force entry into the defendant’s home. Specifically, the
plaintiff alleged that the defendant had entered the home in violation
of a protective order, locked himself inside, and threatened to cause
harm to himself. The plaintiff further alleged that, through these acts, the
defendant had negligently created conditions that required the plaintiff
to forcibly enter the home. The defendant filed a motion to strike the
complaint pursuant to the common-law firefighter’s rule, which generally
bars firefighters and police officers who enter private property in the
exercise of their duties from bringing civil actions against the landowner
for injuries caused by defective conditions on the property. The trial
court granted the defendant’s motion, concluding that the plaintiff’s
claim was barred by the firefighter’s rule. The trial court subsequently
rendered judgment for the defendant, from which the plaintiff appealed.
Held that the trial court improperly granted the defendant’s motion to
strike the plaintiff’s claim of ordinary negligence, this court having
concluded that the firefighter’s rule should not be extended beyond
claims alleging premises liability: the various public policy considerations underlying the firefighter’s rule did not support the expansion of
that rule to claims of ordinary negligence in light of this state’s statutory
(§ 52-572h [l]) abolition of the assumption of risk doctrine, the fact that
other public sector employees may pursue recovery in similar cases, and
the absence of any evidence of a chilling effect on calls for emergency
assistance; moreover, the defendant’s assertion that Kaminski v. Fairfield (216 Conn. 29) supports barring negligence claims by public safety
officers was foreclosed by this court’s subsequent decision in Levandoski v. Cone (267 Conn. 651), which explicitly declined to extend the
firefighter’s rule beyond the context of premises liability.
(Three justices concurring separately in one opinion)
Argued February 22—officially released September 26, 2017
Procedural History

Action to recover damages for the defendant’s alleged
negligence, brought to the Superior Court in the judicial
district of Middlesex, where the defendant filed a
* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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motion to strike the plaintiff’s complaint; thereafter,
the court, Aurigemma, J., granted a motion to intervene
filed by the town of Clinton; subsequently, the court,
Vitale, J., granted the motion to strike, and the court,
Aurigemma, J., granted the defendant’s motion for
judgment and rendered judgment thereon, from which
the plaintiff appealed. Reversed; further proceedings.
Gerald S. Sack, with whom, on the brief, was Jonathan A. Cantor, for the appellant (plaintiff).
Keith S. McCabe, for the appellee (defendant).
Opinion

EVELEIGH, J. The common-law firefighter’s rule provides, in general terms, that a firefighter or police officer
who enters private property in the exercise of his or
her duties generally cannot bring a civil action against
the property owner for injuries sustained as the result
of a defect in the premises. See Levandoski v. Cone,
267 Conn. 651, 653–54, 841 A.2d 208 (2004). The principal issue in this appeal is whether the firefighter’s rule
should be extended beyond the scope of premises liability so as to bar a police officer from recovering, under
a theory of ordinary negligence, from a homeowner
who is also an alleged active tortfeasor. The plaintiff,
Robert Sepega,1 a municipal police officer, appeals from
the judgment of the trial court in favor of the defendant,
Lawrence R. DeLaura, following the granting of a
motion to strike. In granting that motion, the trial court
concluded that the firefighter’s rule barred the plaintiff’s
sole claim, which sounded in ordinary negligence. We
conclude that the firefighter’s rule should not be
extended beyond claims of premises liability and,
accordingly, reverse the judgment of the trial court in
favor of the defendant and remand the case to the trial
court for further proceedings.
1

We note that Sepega’s employer, the town of Clinton, was granted permission by the trial court to intervene as a plaintiff in the present case. For the
sake of simplicity, however, we refer to Sepega as the plaintiff in this opinion.
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The following facts, as alleged by the plaintiff in his
amended complaint, and procedural history are relevant to the present appeal. The plaintiff, while in the
course of his employment as a municipal police officer,
responded to a call at a premises owned by the defendant. The call indicated that the defendant had locked
himself inside his home and was threatening to harm
himself. After arriving at the premises and making
numerous requests of the defendant for entry into the
home, the plaintiff ultimately attempted to kick in a
door and, in doing so, sustained serious injuries. The
plaintiff alleged that the resulting damages were caused
by the negligence and carelessness of the defendant.
Specifically, the plaintiff alleged that the defendant had
negligently ‘‘created conditions which mandated that
the plaintiff, as a police officer, forcibly enter the premises in order to prevent harm to the defendant or to
others.’’ In support of this claim, the plaintiff alleged
that the defendant ‘‘had violated a protective order by
entering and remaining in the premises,’’ was ‘‘threatening to harm himself,’’ and was ‘‘uncooperative with
police requests to come to the door and speak to them.’’
We note that the complaint does not make any allegations against the defendant relating to dangerous or
defective conditions on the premises.
The defendant filed a motion to strike the amended
complaint, and the plaintiff objected. On September 15,
2015, the trial court issued a memorandum of decision
denying the defendant’s motion to strike. Thereafter,
the defendant filed a motion for articulation that the
court, sua sponte, recast as a motion for reargument
and reconsideration. After hearing argument from the
parties, the trial court vacated its original decision and
issued a new memorandum of decision granting the
defendant’s motion to strike on October 29, 2015. The
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defendant then filed a motion for judgment, which the
trial court granted. This appeal followed.2
‘‘We begin by setting out the well established standard
of review in an appeal from the granting of a motion
to strike. Because a motion to strike challenges the legal
sufficiency of a pleading and, consequently, requires
no factual findings by the trial court, our review of the
court’s ruling . . . is plenary. . . . We take the facts
to be those alleged in the complaint that has been
stricken and we construe the complaint in the manner
most favorable to sustaining its legal sufficiency. . . .
Thus, [i]f facts provable in the complaint would support
a cause of action, the motion to strike must be denied.
. . . Moreover, we note that [w]hat is necessarily
implied [in an allegation] need not be expressly alleged.
. . . It is fundamental that in determining the sufficiency of a complaint challenged by a defendant’s
motion to strike, all well-pleaded facts and those facts
necessarily implied from the allegations are taken as
admitted. . . . Indeed, pleadings must be construed
broadly and realistically, rather than narrowly and technically.’’ (Internal quotation marks omitted.) Geysen v.
Securitas Security Services USA, Inc., 322 Conn. 385,
398, 142 A.3d 227 (2016); see also Coppola Construction
Co. v. Hoffman Enterprises Ltd. Partnership, 309
Conn. 342, 350, 71 A.3d 480 (2013). ‘‘The issue of
whether to recognize a common-law cause of action in
negligence is a matter of policy for the court to determine based on the changing attitudes and needs of
society.’’ Craig v. Driscoll, 262 Conn. 312, 339, 813 A.2d
1003 (2003). We note that, because the firefighter’s rule
is rooted in the common law, it ‘‘is subject to both
legislative and judicial modification.’’ Ascuitto v. Farricielli, 244 Conn. 692, 698, 711 A.2d 708 (1998). We also
2

The plaintiff appealed from the judgment of the trial court to the Appellate
Court, and we transferred the appeal to this court pursuant to General
Statutes § 51-199 (c) and Practice Book § 65-1.
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note that, ‘‘because the firefighter’s rule is an exception
to the general rule of tort liability that, as between an
innocent party and a negligent party, any loss should be
borne by the negligent party, the burden of persuasion
is on the party who seeks to extend the exception
beyond its traditional boundaries.’’ Levandoski v. Cone,
supra, 267 Conn. 661.
On appeal to this court, the plaintiff asserts that the
trial court incorrectly granted the motion to strike
because his claim is not barred by the firefighter’s rule.
Specifically, the plaintiff asserts that his claim is controlled by this court’s decision in Levandoski v. Cone,
supra, 267 Conn. 654, in which the firefighter’s rule was
limited to claims of premises liability. In response, the
defendant claims that the trial court correctly granted
his motion to strike because this case is distinguishable
from Levandoski. Instead, the defendant asserts that
Kaminski v. Fairfield, 216 Conn. 29, 578 A.2d 1098
(1990), governs the plaintiff’s claim. We agree with
the plaintiff.
In Kaminski, this court considered whether parents
could be held liable for injuries that a police officer
received when accompanying mental health workers
to a home in response to a request for mental health
assistance to control the behavior of an adult son. Id.,
30. The injured police officer relied on the following
two theories of liability in support of his claim: (1) the
parents owed him a duty of care pursuant to § 319 of
the Restatement (Second) of Torts because, in permitting their adult schizophrenic son to live with them, they
undertook a custodial relationship that encompassed
responsibility for controlling his behavior; and (2) the
parents were negligent in failing to warn the police
officer of the son’s dangerous and violent propensities,
and that he possessed several axes. Id., 33–36. This
court rejected the police officer’s first claim, holding
that the parents did not owe the police officer a duty
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of care because, in permitting their adult schizophrenic
son to live with them, they had not undertaken a custodial relationship that encompassed responsibility for
controlling his behavior. Id., 36. In rejecting the police
officer’s reliance on Tarasoff v. Regents of University
of California, 17 Cal. 3d 425, 551 P. 2d 334, 131 Cal.
Rptr. 14 (1976), this court further concluded that the
parents were not negligent in failing to warn the police
officer of their son’s dangerous and violent propensities, and that he possessed several axes, because the
parents did not have a professional relationship with
their son and because the police officer was not a specifically identifiable victim. Kaminski v. Fairfield, supra,
216 Conn. 37. This court explained that the parents
‘‘cannot be held liable [to the police officer, who was]
acting as a trained escort for a mental health team on
a visit to a disturbed patient known to be agitated and
to have access to axes.’’ Id., 38.3
In Levandoski, a police officer brought a claim
against a suspect for injuries he sustained during a
pursuit. Levandoski v. Cone, supra, 267 Conn. 654–56.
The issue before this court in that case was ‘‘whether
the firefighter’s rule should be extended beyond the
scope of premises liability so as to bar a police officer
from recovering, based on a claim of ordinary negligence, from a tortfeasor who is neither an owner nor
3

We emphasize that Kaminski (1) involved a police officer, (2) was
decided before the firefighter’s rule was extended to police officers, and
(3) did not involve the application of the firefighter’s rule at all, but instead
involved the duty to warn a third party about a mentally ill person’s propensity for violence. Kaminski v. Fairfield, supra, 216 Conn. 30. The concurrence relies upon dictum in Kaminski for the proposition that the
firefighter’s rule is grounded in a public policy of not discouraging citizens
from calling the police when needed. It is interesting to note that, one year
after our decision in Kaminski, this court noted that ‘‘the firefighter’s rule
adopted by this court . . . applies to police officers who are injured by
defective conditions on private property while the officers are present upon
such property in the performance of their duties.’’ Furstein v. Hill, 218
Conn. 610, 620, 590 A.2d 939 (1991).
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a person in control of the premises.’’ Id., 654. This court
held that the firefighter’s rule ‘‘should not be extended
to a nonpremises liability case . . . .’’ Id., 661. In reaching this conclusion, we noted that, ‘‘[b]ecause the firefighter’s rule is an exception to the general rule of
tort liability that, as between an innocent party and a
negligent party, any loss should be borne by the negligent party, the burden of persuasion is on the party who
seeks to extend the exception beyond its traditional
boundaries,’’ and that ‘‘the history of and rationales for
the [firefighter’s] rule persuade us . . . that it should
be confined to claims of premises liability.’’ Id. In addition, after briefly discussing Kaminski, this court limited the breadth and scope of that case by concluding
that, ‘‘we agree with those jurisdictions that have
framed the [firefighter’s] rule as one that relates specifically to premises liability . . . .’’ Id., 664.
In Levandoski, we explained the history of the firefighter’s rule in this state as follows: ‘‘This court first
applied the firefighter’s rule in Roberts v. Rosenblatt,
146 Conn. 110, 148 A.2d 142 (1959). In that case, the
plaintiff firefighter, who had responded to an alarm,
sought to recover from the defendant landowners based
upon the defendants’ negligent maintenance of their
property. . . . The trial court declined the defendants’
request to charge the jury, as a matter of law, that the
plaintiff was a licensee upon the defendant’s property
and that the duty which the defendants owed to the
plaintiff was limited by that relationship. . . . This
court stated: Upon these facts, the court should have
instructed the jury as a matter of law that the plaintiff
entered upon the premises in the performance of a
public duty under a permission created by law and
that his status was akin to that of a licensee and the
defendants owed him no greater duty than that due a
licensee. . . .4
4
Levandoski, therefore, correctly identified the public policy principles
underlying the firefighter’s rule as, unsurprisingly, being rooted in the law
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‘‘In Furstein v. Hill, [218 Conn. 610, 590 A.2d 939
(1991)], we considered whether to extend the firefighter’s rule to a police officer. We phrased the issue as
whether a police officer occupies the status of an invitee
or of a licensee when, in the course of performing his
official duties, he is injured by a defective condition
on the property of a landowner. We read Roberts as
[adopting] the principle expressed in the Restatement
(Second) of Torts, § 345 (1), that the liability of a possessor of land to one who enters the land only in the
exercise of a privilege, for either a public or a private
purpose, and irrespective of the possessor’s consent,
is the same as the liability to a licensee. . . . We concluded that the rule applies to police officers as well
as firefighters. . . . In doing so, we gave three reasons
for extending the rule to police officers. . . .
‘‘The first reason was cast in terms of the similarity
of the roles of firefighters and police officers, and the
reasonable expectations of landowners regarding those
two types of public officers. . . . The second reason
was essentially a reiteration of the doctrine of assumption of the risk. . . . The third reason rested upon the
of premises liability, because the firefighter’s rule arose in that context in
Connecticut. Levandoski v. Cone, supra, 267 Conn. 661–62. The concurrence
fails to address the ‘‘most compelling’’ principle, as explained in Levandoski,
which is that firefighters and police are licensees rather than invitees. Id., 662.
Once their duty as public servants is triggered, a landowner’s or occupier’s
consent is irrelevant to their power to enter land. In fact, once that duty is
triggered, an owner or occupier cannot exclude them from entering. Therefore, it would be unreasonable to impose a duty on owners or occupiers to
keep their premises free from defects, especially since such entries can
occur at any time of day or night. Imposition of that duty would require
owners and occupiers to keep the premises free of defect constantly. Id.
The concurrence instead focuses on two principles that Levandoski considered less compelling—double taxation and assumption of risk. Id., 662–63.
The concurrence then criticizes Levandoski’s reliance on these principles.
By suggesting that these are the primary public policy principles underlying
this court’s decision in Levandoski, the concurrence sets up a straw man.
We again emphasize that the holding in Levandoski—that the firefighter’s
rule should not be extended beyond the context of premises liability—is
not dictum. That was the precise issue this court identified as being presented
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combination of the avoidance of double taxation upon
landowners and the availability of workers’ compensation benefits to compensate the injured firefighter or
police officer.’’ (Citations omitted; footnote added;
internal quotation marks omitted.) Levandoski v. Cone,
supra, 267 Conn. 658–61.
In Levandoski, this court concluded that ‘‘[t]his background persuades us that the rule should not be
extended to a nonpremises liability case, such as the
present appeal. Because the firefighter’s rule is an
exception to the general rule of tort liability that, as
between an innocent party and a negligent party, any
loss should be borne by the negligent party, the burden
of persuasion is on the party who seeks to extend the
exception beyond its traditional boundaries. The history of and rationales for the rule persuade us, however,
that it should be confined to claims of premises liability.’’ Id., 661.5
on appeal. It was also the issue that was argued by the parties in that case.
There is, therefore, simply no basis for characterizing the holding of this
court in Levandoski as dictum.
5
The concurrence asserts that Levandoski ‘‘stand[s] only for the limited
proposition that none of the public policies supporting the firefighter’s rule
precludes the imposition of a duty of care on suspected criminals who are
fleeing or resisting a police officer’’ and that ‘‘much of Levandoski, echoed
by the majority in the present case, constitutes legally flawed dictum that
undercuts the duty analyses in Kaminski . . . and Lodge v. Arett Sales
Corp., 246 Conn. 563, 717 A.2d 215 (1998), which are based substantially
on the well established public policies that support the firefighter’s rule,
especially that of encouraging our citizens to call for professional help in
emergencies without fear of civil liability.’’ The concurrence further asserts
that ‘‘[l]egislative action, as in some of our sister states, would be ideal for
making the appropriate findings and articulating the contours of Connecticut’s firefighter’s rule. . . . Nevertheless, until such time as our legislature
can act, I would adopt a formulation of the firefighter’s rule as a matter of
common law that encourages citizens to seek help in emergencies, while not
slamming the courthouse door to appropriate claims of our first responders.’’
(Footnote omitted.) We disagree.
First, as a unanimous panel of this court explained in Levandoski, ‘‘[t]he
principal issue in [that case was] whether the firefighter’s rule should be
extended beyond the scope of premises liability so as to bar a police officer
from recovering, based on a claim of ordinary negligence, from a tortfeasor
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who is neither an owner nor a person in control of the premises. The
defendant, who is not a landowner or person in control of land, appeals
from the judgment of the trial court, following a jury trial, in favor of the
plaintiff, a police officer who was injured by the defendant’s negligent conduct on the land of another person. We conclude that the firefighter’s rule
should not be so extended and, accordingly, we affirm the judgment of the
trial court in favor of the plaintiff.’’ (Footnote omitted.) Levandoski v. Cone,
supra, 267 Conn. 654. Accordingly, we conclude that Levandoski is the
appropriate legal framework by which to analyze the present case and that
its holding that the firefighter’s rule should not be extended beyond premises
liability was not dictum.
Second, to the extent that the concurrence asserts that determining the
extent of the firefighter’s rule is a legislative issue, we conclude that the
legislature’s inaction since Levandoski is indicative of the legislature’s validation of this court’s interpretation of the firefighter’s rule in that case.
Levandoski was decided approximately thirteen years ago. Over that time,
the legislature has not addressed our decision or passed any legislation to
overrule it. ‘‘Although we are aware that legislative inaction is not necessarily
legislative affirmation . . . we also presume that the legislature is aware
of [this court’s] interpretation of [law], and that its subsequent nonaction
may be understood as a validation of that interpretation.’’ (Internal quotation
marks omitted.) Caciopoli v. Lebowitz, 309 Conn. 62, 78, 68 A.3d 1150 (2013).
By choosing not to legislatively overrule Levandoski, the legislature has
acquiesced to this court’s interpretation that the firefighter’s rule is limited
to premises liability. Indeed, one of the indicators of legislative acquiescence
to our interpretation of a statute is the passage of ‘‘an appropriate interval
[of time] to permit legislative reconsideration . . . without corrective legislative action . . . .’’ (Internal quotation marks omitted.) Hummel v. Marten
Transport, Ltd., 282 Conn. 477, 494–95, 923 A.2d 657 (2007); see also Efstathiadis v. Holder, 317 Conn. 482, 493, 119 A.3d 522 (2015).
The concurrence further states that it ‘‘respectfully disagree[s] . . . with
the analytical approach taken in the majority’s opinion insofar as it follows
Levandoski and broadly holds that the firefighter’s rule does not apply
beyond the limited context of premises liability.’’ There is nothing broad
about our interpretation of Levandoski. The concurrence reads into Levandoski an interpretation that the written words do not suggest. The concurrence suggests an alleged parade of horribles that transforms the firefighter’s
rule far beyond its definition. The concurrence suggests, for instance, ‘‘that
the breadth of the majority’s opinion carries with it numerous unintended
and deleterious consequences insofar as it invites first responders to bring
civil actions against victims of crime and motor vehicle accidents.’’ This
suggestion transforms the firefighter’s rule into a much broader debate
about common-law negligence, duty, and responsibility. This suggestion
goes far beyond the facts of the present case and amounts to a general
advisory opinion.
As explained in Levandoski ‘‘[t]he common-law firefighter’s rule provides,
in general terms, that a firefighter or police officer, who enters private
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property in the exercise of his duties occupies the status of a licensee and,
therefore, is owed a duty of care by the property owner that is less than
owed to an ordinary invitee.’’ (Emphasis added; internal quotation marks
omitted.) Levandoski v. Cone, supra, 267 Conn. 653–54. The present case
involves the issue of whether a property owner who allegedly acted negligently after the police arrived could be liable. The doctrine should be confined to the facts of the present case insofar as it involves a property owner.
Even the concurrence suggests that there could be liability in this instance.
While the concurrence is content to criticize the ‘‘legally flawed dictum’’
and ‘‘errors’’ of Levandoski, we rely upon it as controlling precedent on an
issue that is precisely on point with the present case. We also note that
Levandoski, which was written fourteen years after Kaminski and six years
after Lodge v. Arett Sales Corp., 246 Conn. 563, 717 A.2d 215 (1998), which
are both relied on by the concurrence, was a unanimous decision of this
court written by Justice Borden. We further note that it would appear that
the concurrence wishes to have the rule apply to all first responders, which
is an issue that this court has never addressed and is not at issue in the
present case. Although the concurrence does suggest that it ‘‘leave[s] to
another day the question of whether the firefighter’s rule applies to emergency medical personnel,’’ its reasoning would certainly apply to such individuals.
There is another important legal concept at issue in the present case—
namely, stare decisis. As Chief Justice Rogers has noted in a recent concurring opinion, ‘‘[n]o judicial system could do society’s work if it eyed each
issue afresh in every case that raised it. . . . Indeed, the very concept of
the rule of law underlying our own [c]onstitution requires such continuity
over time that a respect for precedent is, by definition, indispensable.’’
(Internal quotation marks omitted.) State v. Peeler, 321 Conn. 375, 378, 140
A.3d 811 (2016); see Planned Parenthood of Southeastern Pennsylvania v.
Casey, 505 U.S. 833, 854, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992); see also
George v. Ericson, 250 Conn. 312, 318, 736 A.3d 889 (1999) (‘‘Stare decisis
is justified because it allows for predictability in the ordering of conduct,
it promotes the necessary perception that the law is relatively unchanging,
it saves resources and it promotes judicial efficiency . . . . It is the most
important application of a theory of [decision-making] consistency in our
legal culture and it is an obvious manifestation of the notion that [decisionmaking] consistency itself has normative value.’’ [Citation omitted; internal
quotation marks omitted.]).
‘‘While stare decisis is not an inexorable command . . . even in constitutional cases, the doctrine carries such persuasive force that we have always
required a departure from precedent to be supported by some special justification.’’ (Citations omitted; internal quotation marks omitted.) Dickerson
v. United States, 530 U.S. 428, 443, 120 S. Ct. 2326, 147 L. Ed. 2d 405
(2000). ‘‘Such justifications include the advent of subsequent changes or
development in the law that undermine a decision’s rationale . . . the need
to bring [a decision] into agreement with experience and with facts newly
ascertained . . . and a showing that a particular precedent has become a
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On appeal to this court, the defendant asserts that
Levandoski can be distinguished on the ground that,
unlike the present case, the cause of action in Levandoski was not against a homeowner. Levandoski v.
Cone, supra, 267 Conn. 654–56. The defendant contends
that Kaminski was not overruled by Levandoski and
that Kaminski did not present a claim sounding in
premises liability. Kaminski v. Fairfield, supra, 216
Conn. 37. We are not persuaded. Our statements subsequent to Kaminski indicate the firefighter’s rule should
be limited to claims of premises liability. Kaminski
may be distinguished because it was a claim of vicarious
liability, in that the parents in that case did not cause
the damage to the police officer, and they could not be
held liable for the actions of their adult son. Id., 36–37.
We also note that the decision in Levandoski came
fourteen years after the decision in Kaminski, yet this
detriment to coherence and consistency in the law . . . .’’ (Citations omitted; internal quotation marks omitted.) Payne v. Tennessee, 501 U.S. 808,
849, 111 S. Ct. 2579, 115 L. Ed. 2d 720 (1991) (Marshall, J., dissenting); see
also State v. Peeler, supra, 321 Conn. 378–79 (Rogers, C. J., concurring).
We conclude that the present case does not present any special justification
that would support a departure from this court’s precedent and require this
court to overrule Levandoski.
The concurrence would overrule Levandoski ‘‘insofar as it stands for the
broad proposition that the firefighter’s rule does not extend beyond the
context of premises liability.’’ As we have explained previously herein, the
proposition that the firefighter’s rule does not extend beyond premises
liability is, indeed, the precise holding of Levandoski. Accordingly, the concurrence in actuality calls for Levandoski to be overruled because, according
to the concurrence, ‘‘many aspects of Levandoski are clearly wrong . . . .’’
(Internal quotation marks omitted.) We disagree. Levandoski provided a
thorough and detailed analysis of both the history and policies underlying
the firefighter’s rule. Although the fear of civil liability was not discussed,
we are not convinced that there is any proof that this concept actually
exists. It is the defendant’s burden to persuade us to depart from precedent
and extend the rule. The defendant has failed to do so. There is no empirical
proof that convinces us that we should extend the rule and ignore existing
precedent. In short, we conclude that Levandoski was not wrongfully
decided. Further, we refuse to accept the concurrence’s baseless contentions
that Levandoski is ‘‘legally flawed’’ and contains ‘‘errors.’’
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court still expressly limited the firefighter’s rule to
premises liability cases.6
The plaintiff contends that the public policy considerations often cited for the firefighter’s rule not only do
not justify expanding the applicability of the rule to
general negligence claims, but they also suggest the
rule should be abolished or limited to premises liability
6
The concurrence relies on this court’s decision in Kaminski to support
its claim that the firefighter’s rule encourages citizens to call for help.
Specifically, the concurrence quotes Kaminski’s description of the fact that
‘‘the defendant, an armed police officer, came to the plaintiffs’ home in the
course of his professional responsibilities to assist in dealing with the crisis
to which the team had been alerted,’’ and this court’s statement that ‘‘[f]undamental concepts of justice prohibit a police officer from complaining of
negligence in the creation of the very occasion for his engagement.’’ Kaminski v. Fairfield, supra, 216 Conn. 37–38. The concurrence reasons that,
‘‘Kaminski is significant because it is our seminal recognition, as a matter
of public policy, of the benefits of encouraging our state’s citizens to seek
assistance from our communities’ first responders, rather than stoking a
fear of liability that would create incentives for delayed calls, self-help, or
both.’’ We disagree. These statements from Kaminski do not support the
policy argument that the concurrence claims is at issue, but instead are
‘‘redraped [arguments] drawn from . . . implied assumption of risk.’’ Christensen v. Murphy, 296 Or. 610, 619, 678 P. 2d 1210 (1984). This language
from Kaminski can be phrased another way—namely, that the plaintiff, by
agreeing to be a police officer, assumed the risk of encountering violent
people and possibly being injured. As we explain subsequently in this opinion, the assumption of risk doctrine has been abolished in Connecticut. See
General Statutes § 52-572h (l). Although we agree with the concurrence that
the abolition of assumption of risk alone does not warrant the preclusion
of the firefighter’s rule beyond premises liability cases, the assumption of
risk doctrine should not be the basis upon which we decide cases involving
the firefighter’s rule.
We also agree with the concurrence that ‘‘if an individual fails to warn
of known, hidden dangers on his premises or misrepresents the nature of
[a] hazard’’ and ‘‘such misconduct causes [an] injury to [a firefighter],’’ there
should be an exception to the firefighter’s rule that allows a civil action by
the firefighter.
We take issue, however, with the assertion by the concurrence that our
application of the firefighter’s rule represents economic classism insofar as
it gives tort immunity only to landowners. We have raised the issue of the
questionable continued vitality of the rule and suggested that we are not
reaching this issue only because it has not been raised by the parties. See
footnote 15 of this opinion. Further, we have suggested that the classification
of the type of person entering on property and the respective duty a landowner may have to that individual seems to be a concept no longer accepted
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claims. In response, the defendant claims that, although
the firefighter’s rule essentially began as a rule of premby a majority of states. See, e.g., Berko v. Freda, 93 N.J. 81, 85, 459 A.2d
663 (1983). The concurrence seems to suggest a good reason to do away
with the firefighter’s rule entirely, instead of extending it in the absence of
sound empirical evidence to support the extension. What the concurrence
neglects to observe is that the burden of persuasion to extend this doctrine
is upon the person seeking the extension, not the person relying upon
existing case law. In the absence of empirical evidence that people do
not call emergency personnel because they are afraid of civil liability, this
extension must fail for lack of persuasive proof.
Further, the concurrence cites Baldonado v. El Paso Natural Gas Co.,
143 N.M. 288, 176 P.3d. 277 (2008), in support of a ‘‘policy-based approach
to the firefighter’s rule.’’ In that case, a natural gas pipeline exploded killing
twelve members of an extended family who were camping at a nearby
campsite. Id., 290. The plaintiffs, who were first responders, claimed that
they suffered extreme emotional distress in witnessing the injuries suffered
by the victims when the plaintiffs assisted them after the explosion. Id.
The New Mexico Supreme Court adopted a policy based approach to the
firefighter’s rule and held that a firefighter may recover damages if such
damages were proximately caused by (1) intentional conduct or (2) reckless
conduct, provided the harm to the firefighters exceeded the scope of risks
inherent in the firefighters’ professional duties. Id. Applying this rule to the
case before it, the New Mexico Supreme Court concluded that the firefighters
had properly pleaded a claim for intentional infliction of emotional distress.
Id. It is interesting that the court noted that ‘‘specific duties [of a homeowner]—to warn of hidden hazards and to accurately represent the nature
of a hazard—are distinct from the conduct that brings firefighters to the
scene, and thus fall outside the scope of [the] rule.’’ Id., 292. Thus, the failure
to warn descriptions in the concurrence’s hypothetical would appear to be
outside the scope of the rule in New Mexico. Further, we note that, pursuant
to Clohersy v. Bachelor, 237 Conn. 31, 56, 675 A.2d 852 (1996), recovery for
negligent infliction of emotional distress requires proof of the following: (1)
the bystander must be ‘‘closely related’’ to the victim; (2) the bystander’s
emotional injury must be ‘‘caused by the contemporaneous sensory perception’’ of the event that causes the injury; (3) the injury must be ‘‘substantial,
resulting in [either] death or serious physical injury’’; and (4) the bystander
must have sustained a ‘‘serious’’ emotional injury that is ‘‘beyond that which
would be anticipated in a disinterested witness and which is not the result of
an abnormal response.’’ Likewise, in order to establish a claim for intentional
infliction of emotional distress, the plaintiff must establish four elements:
‘‘(1) that the actor intended to inflict emotional distress or that he knew or
should have known that emotional distress was the likely result of his
conduct; (2) that the conduct was extreme and outrageous; (3) that the
defendant’s conduct was the cause of the plaintiff’s distress; and (4) that the
emotional distress sustained by the plaintiff was severe.’’ (Internal quotation
marks omitted.) Appleton v. Board of Education, 254 Conn. 205, 210, 757
A.2d 1059 (2000). It is therefore doubtful that, under Connecticut law, a

Page 16

CONNECTICUT LAW JOURNAL

802

SEPTEMBER, 2017

September 26, 2017

326 Conn. 788

Sepega v. Delaura

ises liability, ‘‘that basis has frequently been abandoned
as jurisdictions have moved away from archaic categorizations such as licensee and invitee.’’ See England v.
Tasker, 129 N.H. 467, 469, 529 A.2d 938 (1987) (‘‘[t]his
basis for the rule is currently without justification, given
the modern rejection of the licensee-invitee distinction
in New Hampshire’’); see also Berko v. Freda, 93 N.J. 81,
85, 459 A.2d 663 (1983) (‘‘the formalistic classification
of invitees, licensees and trespassers no longer forms
the basis of the rule’’). The defendant next asserts that
‘‘the majority of jurisdictions that have established the
firefighter’s rule have extended [it] to nonpremises liability [cases] . . . .’’ The defendant further asserts that
Levandoski did not overrule Kaminski, and that Levandoski does not apply to the present case because Levandoski did not involve an action against a landowner.
The defendant argues that Kaminski is more on point
because, in that case, this court did not allow an action
by a police officer alleging a nonpremises liability claim
against a landowner. He further maintains that the claim
in the present case should not be allowed because the
injury occurred as part of the plaintiff’s duties as a
police officer.
‘‘The most often cited policy considerations [in support of the firefighter’s rule] include: (1) [t]o avoid placing too heavy a burden on premises owners to keep
their premises safe from the unpredictable entrance of
fire fighters; (2) [t]o spread the risk of . . . injuries to
the public through workers’ compensation, salary and
fringe benefits; (3) [t]o encourage the public to call
for professional help and not to rely on self-help in
emergency situations; and (4) [t]o avoid increased litigation.’’ Christensen v. Murphy, 296 Or. 610, 619, 678 P.2d
1210 (1984). Proponents also cite ‘‘double taxation’’ as
another policy consideration in favor of the firefighter’s
policeman or firefighter would be able to present a claim for negligent or
intentional infliction of emotional distress, regardless of the firefighter’s rule.
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rule. Levandoski v. Cone, supra, 267 Conn. 660–61. We
consider each of these policy considerations in turn.
By focusing on a firefighter or police officer as a
class from whom a premises owner needs immunity
from liability, not on the reasonableness of the activity
of the premises owner in the circumstances, the first
policy consideration operates as a veiled form of an
assumption of risk analysis. This legislature of this state,
however, has abolished the assumption of risk doctrine.
See General Statutes § 52-572h (l);7 see also Levandoski
v. Cone, supra, 267 Conn. 662–63. As a result, this policy
consideration fails to support an extension of firefighter’s rule in the present case.
The defendant asserts that we should recognize a
difference between a ‘‘primary’’ assumption of risk,
which arises from the ‘‘special relationship between the
firefighter and the public,’’ and a ‘‘secondary’’ assumption of risk, which arises from an individual firefighter’s
decision to encounter a particular risk. The defendant
argues that, while Connecticut may have abolished the
latter, it did not abolish the reasoning underlying the
former. Thus, the defendant argues that a firefighter
may assume a risk, in the broader sense, when that
risk is inherent to his or her occupation. We are not
persuaded. There is no indication in § 52-572h (l) that
the legislature intended to differentiate between
degrees of assumption of risk. The doctrine was abolished in its entirety. It would be both unfair and incongruous, therefore, for this court to rely on the
assumption of risk doctrine as a basis for extending
the firefighter’s rule beyond premises liability claims
when the clear public policy of our state is contrary to
the very rationale for that doctrine. Regardless of the
7

General Statutes § 52-572h (l) provides: ‘‘The legal doctrines of last clear
chance and assumption of risk in actions to which this section is applicable
are abolished.’’
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continuing vitality of the firefighter’s rule as it relates
to premises liability claims, it certainly should not be
extended on the basis of the common-law doctrine of
assumption of risk.8
Furthermore, as this court explained in Levandoski,
‘‘the firefighter’s rule is essentially a rule of premises
liability. The distinction upon which it rests, namely,
whether the plaintiff is an invitee or licensee, is itself
a distinction that exists in our law only with regard to
claims based upon premises liability, and the differing
duties of care that emanate from those distinctions are
cast in terms of a landowner’s duty to persons on his
or her land. We have recognized that the rule is directly
applicable [to] an issue of landowner liability . . . .
We have declined to extend the rule to a case in which
the plaintiff firefighters sought to recover damages from
the defendant alarm company for injuries and death
sustained as a result of a collision caused by the negligent maintenance and failure of brakes on their fire
engine while responding to a false alarm transmitted by
the defendant. . . . This essential link to a landowner’s
liability, as we [have previously] explained . . . is the
most compelling argument for the rule, because of the
reasonable expectations of landowners, and because
of the ensuing hardship that would be visited upon a
landowner in the absence of the rule. Indeed, we have
reiterated that this is [t]he most compelling argument
for the continuing validity of the rule . . . . This argument simply does not apply if the defendant is not a
landowner. Indeed, neither the differing status of the
plaintiff nor the reasonable expectations of the defen8
It is also interesting to note that, while it may appear that the old
distinction between licensees and invitees are disappearing, that policy
argument may provide stronger support for abolishing the firefighter’s rule
entirely. Indeed, because one of the very foundations for the firefighter’s
rule is disappearing, perhaps it would be better to examine each claim on
the basis of an ordinary negligence test and allow cases to proceed on
that basis.
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dant are relevant if the plaintiff is not engaged in entering the land of the defendant. It would be anomalous,
therefore, to extend the rule to a case in which the
most compelling argument for the rule is inapplicable.’’
(Citations omitted; internal quotation marks omitted.)
Levandoski v. Cone, supra, 267 Conn. 661–62.
Indeed, in Levandoski, this court explained that ‘‘to
the extent that the firefighter’s rule rests on the doctrine
of assumption of the risk, it would be inconsistent with
the policy of our general tort law to extend the rule
beyond its present confines. That policy is expressed
in . . . § 52-572h, pursuant to which the legislature has
abolished the doctrine of assumption of the risk in
negligence actions. Section 52-572h (l) provides: ‘The
legal doctrines of last clear chance and assumption of
risk in actions to which this section is applicable are
abolished.’ Subsection (b) of § 52-572h makes the statute applicable to ‘causes of action based on negligence
. . . .’ The present action is ‘[a cause] of action based
on negligence . . . .’ ’’ (Footnote omitted.) Id., 662–63.
We next turn to the claim that the firefighter’s rule
is supported because it spreads the risk of firefighter’s
injuries to the public through workers’ compensation,
salary and fringe benefits. As the Supreme Court of
Oregon explained, ‘‘[t]he weakness in the loss-spreading rationale . . . is obvious. By denying a public safety
officer recovery from a negligent tortfeasor, the officer
is not directed to recover his damages from the general
public; rather the officer is totally precluded from recovering these damages from anyone. Contrast this with
other public employees who are injured when confronting dangers on their jobs. The latter can recover workers’ compensation and salary benefits from the public,
but are also allowed additional tort damages from the
third-party [tortfeasors].’’ Christensen v. Murphy,
supra, 296 Or. 620. For instance, either the municipal
emergency medical technician, injured due to a home-
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owner’s negligence in the maintenance of his property
while transporting a patient, or the municipal building
inspector, injured due to homeowner’s negligence while
examining structures, is able to bring civil actions
against defendants who may be responsible for his or
her injuries. However, ‘‘[u]nder the [firefighter’s] rule
the injured public safety officer must bear a loss which
other public employees are not required to bear.’’ Id.
Expanding such a rule would unnecessarily and improperly discriminate against public safety officers. While
there is certainly danger inherent in the job of being a
police officer or a firefighter, it is interesting to note
that, in terms of the most dangerous public sector jobs,
refuse and recyclable collectors were ranked as having
the fifth most dangerous overall job in the United States
in 2015, ahead of both firefighters and police officers.
United States Dept. of Labor, ‘‘National Census of Fatal
Occupational Injuries in 2015’’ (2016) p. 4, available at
https://www.bls.gov/news.release/pdf/cfoi.pdf (last visited September 13, 2017). Despite these statistics, we
do not have a similar rule for refuse and recyclable
collectors. Instead, a refuse and recyclable collector
may bring a civil action against third-party tortfeasors
responsible for his or her injuries if he or she is injured
on someone’s property.9 If one of the foundations underlying the firefighter’s rule is that the job of police officers and firefighters are so inherently dangerous that
danger and injury are part of the job, it hardly seems
justified to extend the rule when statistically there
are more dangerous public sector jobs in which we
allow the injured worker to pursue recovery from a
third-party. See S. Maloney, United States Dept. of
Labor, ‘‘Nonfatal Injuries and Illnesses Among State
and Local Government Workers’’ (2014) p. 8, available
at https://www.bls.gov/spotlight/2014/soii-gov-workers/
home.htm (last visited September 13, 2017) (for state
9
We note that, although some refuse and recyclable collectors are
employed by private companies, some also work in the public sector.
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and local employees, nursing and residential care workershave highest rate of nonfatal injuries).
The defendant claims that the firefighter’s rule is also
justified because police officers and firefighters receive
extra benefits as a result of their employment. We disagree. While there may be certain additional benefits
negotiated with municipalities as the result of union
collective bargaining, we cannot discern any statute in
which the legislature has provided extra compensation
to police officers or firefighters as a result of their
employment.10
The proponents of the firefighter’s rule claim that it
encourages the public to call for professional help and
not to rely on self-help in emergency situations. This
rationale has been criticized by one legal scholar, William L. Prosser, as ‘‘preposterous rubbish.’’ W. Prosser,
Law of Torts (4th Ed. 1971) § 61, p. 397. Indeed, we
conclude that, in an emergency situation, it is unlikely
any person would be hesitant to call for help because
they are concerned about liability for potential injuries
to public safety personnel.
We note that the concurrence disagrees with this
conclusion. Although a majority of jurisdictions employ
the firefighter’s rule, there are many that do not.11 In
total, eighteen states have abolished the firefighter’s
10

We note that General Statutes § 7-433c (a) provides for certain workers’
compensation benefits for police officers and firefighters that are disabled
as a result of hypertension or heart disease. The benefits of this provision,
however, have been limited by our legislature to those employed before
July 1, 1996. See General Statutes § 7-433c (b).
11
‘‘[M]ore than [thirty] jurisdictions in the United States have adopted the
firefighter’s rule . . . . Approximately [ten] states do not appear to have
addressed the firefighter’s rule at all. Of the remaining states, Florida, Illinois,
Massachusetts, Minnesota, New Jersey, and New York have abolished or
severely limited the rule by statute. . . . Oregon and South Carolina have
abolished or declined to adopt the firefighter’s rule by judicial decision.’’
(Citations omitted.) Apodaca v. Willmore, 306 Kan. 103, 113–14, 392 P.3d
529 (2017).
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rule, severely limited its application, or have not
addressed it at all.12 See Apodaca v. Willmore, 306 Kan.
103, 114, 392 P.3d 529 (2017). We have not been able
to find, and the concurrence does not point to, any
evidence that there has been an effect on the residents
in these eighteen states that deters them from calling
for emergency assistance. Moreover, we cannot find,
and the concurrence does not point to, any evidence
of any significant detriment to society in those states
that have never adopted the rule. See generally Holmes
v. Adams Marine Center, Docket No. CV-99-239, 2000
WL 33675369 (Me. Super. July 17, 2000).13
Although the concurrence correctly states that we
provide no evidence to support our agreement with
Prosser, this is because there is no significant evidence
12
The concurrence asserts that the ‘‘overwhelming majority of other courts
continue to hold that encouraging citizens to call for help without fear of
liability, even for emergencies of their own creation, remains a paramount
public policy.’’ None of the cases cited by the concurrence, however, specifically focuses on the public policy rationale of encouraging society to call
for help except for a quick mention. Of specific note is the concurrence’s
reliance on Berko v. Freda, supra, 93 N.J. 81, and Lanza v. Polanin, 581
So. 2d 130 (Fla. 1991), where the New Jersey and Florida Supreme Courts
examined the public policy arguments behind the firefighter’s rule and
approved of the policy rationales. Those cases, however, have been superseded in both states by legislative action abolishing the firefighter’s rule.
See Fla. Stat. Ann. § 112.182 (1) (West 2014); N.J. Stat. Ann. § 2A:62A-21
(West 2014). While New Jersey and Florida courts may have decided that
the public policy was in favor of the firefighter’s rule, it is the proper role
of the legislature to make those determinations, and the legislative bodies
in those states decided that the public policy rationales did not support
continuation of the firefighter’s rule. See Campos v. Coleman, 319 Conn.
36, 65–67, 123 A.3d 854 (2015) (Zarella, J., dissenting). The concurrence’s
reliance on Steelman v. Lind, 97 Nev. 425, 634 P.2d 666 (1981), is misplaced
as well, since the Nevada legislature examined the public policy rationales
and felt that this concern was not so important so as to permit the continued
expansion of the firefighter’s rule, although the rule was not completely
abolished. See Nev. Rev. Stat. § 41.139 (2015).
13
To be clear, we are not advocating for the complete abolition of the
firefighter’s rule in this opinion. The issue has not been raised by the parties.
We only mention these other jurisdictions for a broader view of places that
are apparently unaffected by the lack of the firefighter’s rule.

September 26, 2017

326 Conn. 788

CONNECTICUT LAW JOURNAL

SEPTEMBER, 2017

Page 23

809

Sepega v. Delaura

for, or against, Prosser’s statement. Other jurisdictions
have either agreed with his characterization; Christensen v. Murphy, supra, 296 Or. 620; or disagreed with
it; Fordham v. Oldroyd, 171 P.3d 411, 413 (Utah 2007).
No jurisdiction appears to have analyzed whether the
absence of the firefighter’s rule actually does deter people from calling for emergency assistance. The concurrence also fails to rebut our approval of Prosser’s
statement by pointing to any evidence to demonstrate
that the ‘‘chilling’’ effect on citizens has occurred anywhere else in the nation where the firefighter’s rule has
been abolished or limited. It is important to note that
the firefighter’s rule presently allows a police officer
or firefighter to bring claims for negligence that do not
involve premises liability. It is not a rule of absolute
liability for injuries to firefighters or police officers who
suffer an injury at a homeowner’s residence due to the
negligence of the homeowner. If an injury is suffered
without negligence, the action is covered by workers’
compensation. We note that even the concurrence
would allow an action by a firefighter or police officer
against a homeowner for negligence that occurred after
the police officer or firefighter arrived. We suggest that
most cases, as exhibited by the fact pattern in the present case, would fall into that category. The concurrence
would also allow an action, like the present case, against
a third party who was not involved in contacting the
police. It is simply inconceivable to us that someone
whose house is on fire will debate or hesitate in calling
the fire department because he or she fears a firefighter
might bring some negligence action if injury occurs.
Instead, we presume that the primary concern of a
person whose house is on fire would be to act to protect
the health and safety of the people in the home and to
salvage the property.
The concurrence relies on Lodge v. Arett Sales Corp.,
246 Conn. 563, 717 A.2d 215 (1998), to support its con-
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tention that this court has previously relied on this
policy rationale to support the firefighter’s rule. We
disagree. As this court explained in its opinion, Lodge
did not involve the application of the firefighter’s rule.
Specifically, this court explained as follows: ‘‘In
Furstein, we analyzed the firefighter rule, which gives
a firefighter the status of a licensee in a personal injury
action against a landowner for harm sustained during
the course of duty. Furstein v. Hill, supra, 218 Conn.
615–16 . . . . The firefighter rule is not directly applicable in this case because this is not an issue of landowner liability, and we decline to extend the rule to
the present situation. Its rationale is, however, instructive for understanding the policy issues relevant to compensation of firefighters injured in the line of duty.
We concluded that limited liability was appropriate in
Furstein . . . and Roberts . . . because (1) the
nature of a firefighter’s work is inherently hazardous
and the choice of that occupation is akin to assumption
of the risk, and (2) firefighters are adequately compensated for the job they perform and are able to recover
workers’ compensation for injuries sustained in the
course of their employment. . . . Both of these public
policy considerations are equally relevant to the question of whether, as a matter of policy, the defendants
should be liable for the unforeseen consequences of
their negligent transmission of a false alarm.’’ (Citations
omitted.) Lodge v. Arett Sales Corp., supra, 580–81 n.12.
Accordingly, we conclude that the well reasoned analysis of Levandoski, not Lodge, is central to whether to
apply the firefighter’s rule in the present case. Furthermore, even in Lodge, we acknowledged that this court
declines to extend the firefighter’s rule beyond landowner liability. Id., 580 n.12.
In Lodge, firefighters were responding to a fire alarm,
which was in reality a false alarm, and the fire engine’s
brakes were defective. Id., 566–70. The defective brakes
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caused an accident, which injured and killed firefighters. Id. This court mentioned the public policy arguments in support of the firefighter’s rule in one
paragraph, but it was not the primary rationale behind
the conclusion in Lodge. Id., 579–81. This court reasoned that imposing liability on the alarm company
would be too far removed from the harm incurred. Id.,
582–84. The concern of having a ‘‘chilling’’ effect on
alarm companies is fully justified in the circumstances
of Lodge. Specifically, if this court had allowed a claim
to proceed against the alarm company in Lodge, it
would have forced alarm companies to be responsible
for monitoring and maintaining the brakes of emergency response vehicles to ensure they would not crash.
Such a result would be absurd and would threaten the
viability of fire alarm companies. Id., 584–85. This court
was not referring to the ‘‘chilling’’ effect upon society
in regard to calling for help if a negligent resident could
be held liable for directly harming emergency responders, but specifically stated that the decision was based
on liability ‘‘for those consequences that are not reasonably foreseeable, but, rather, are significantly attenuated from the original negligent conduct . . . .’’ Id.,
584. In circumstances where there is a direct causal
relation between the tortfeasor and the harm suffered
by the claimant, like the present case, Lodge is not
persuasive and does not support the position of the
defendant as the concurrence suggests.
The concern that limiting the firefighter’s rule will
result in increased litigation is also not persuasive. As
this court has recognized in other contexts, ‘‘rather
than unnecessarily and unwisely increasing litigation,
imposing a duty in this case will likely prompt [people]
to act more responsibly . . . in the interest of preventing foreseeable harm . . . .’’ Ruiz v. Victory Properties, LLC, 315 Conn. 320, 340, 107 A.3d 381 (2015).
This is consistent with ‘‘the general tort policy of deter-
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ring similar tortfeasors from wrongful conduct.’’
Haynes v. Yale-New Haven Hospital, 243 Conn. 17, 23,
699 A.2d 964 (1997). This is also consistent with ‘‘the
general rule of tort liability that, as between an innocent
party and a negligent party, any loss should be borne
by the negligent party . . . .’’ Levandoski v. Cone,
supra, 267 Conn. 661.
Finally, we are not persuaded by the rationale that
the firefighter’s rule helps to avoid double taxation.
This assertion has its genesis in the expectation that
‘‘the public should [and does] compensate its safety
officers both in pay that reflects the hazard of their
work and in workers’ compensation benefits for injuries
suffered when the risks inherent in the occupation
materialize.’’ Furstein v. Hill, supra, 218 Conn. 619. We
reject this argument as contrary to the clear public
policy of General Statutes § 31-293, that ‘‘the third party
tortfeasor, and not the employer, shall be primarily
responsible for bearing the economic loss resulting
from the tortfeasor’s negligence.’’ Cruz v. Montanez,
294 Conn. 357, 383, 984 A.2d 705 (2009); see also, e.g.,
Dodd v. Middlessex Mutual Assurance Co., 242 Conn.
375, 384, 698 A.2d 859 (1997) (‘‘[b]y allowing the
employer to take action in order to recover the workers’
compensation benefits it was legally obligated to pay
to its injured employee, the act ensure[s] that, as in an
action in tort, the ultimate loss [falls on] the wrongdoer’’). All or virtually all of the towns and cities in
Connecticut self-administer their workers’ compensation insurance plans. As a result, taxpayers’ money is
spent when an injured police officer undergoes medical
treatment and receives indemnity benefits through
workers’ compensation. An injured police officer who
is precluded from bringing a claim against a negligent
third party would frustrate the legislative intent and
public policy set forth in § 31-293 because the taxpayers,
through the municipality, would be unable to recoup
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the money they spent on the workers’ compensation
claim of the injured police officer.
As this court explained in Levandoski, ‘‘to the extent
that the firefighter’s rule rests on the avoidance of double taxation of the landowner and the presence of workers’ compensation benefits for the injured firefighter or
police officer, the rationale does not apply to the present case. The defendant is not a taxpayer, as is a landowner who pays taxes on his or her property. Of course,
although in any given case a negligent tortfeasor who
injures a firefighter or police officer may also pay taxes
to the local municipality, that fact would be wholly
fortuitous. The point of the rule, however, is that the
landowner who owes a lesser degree of duty to the
police officer who enters his or her land has that benefit
because, as a landowner, he or she also indirectly pays
the salary of the officer through property taxes. Furthermore, we are not persuaded that, simply because the
firefighter or police officer has recourse to workers’
compensation benefits, he or she should not also be
able to recover from a third party based on negligence.
We do not ordinarily put such an elevated burden on
recovery where, for example, the third party is a product
manufacturer, and we see no persuasive reason to do
so in the context of the present case. In addition, as
the present case indicates, permitting the plaintiff to
recover for the defendant’s negligence will tend to
reduce workers’ compensation costs by permitting the
plaintiff’s employer to recoup those benefits.’’ Levandoski v. Cone, supra, 267 Conn. 663–64.
Further, we recognize that most homeowners are
insured against the risk of people being injured on their
property due to the fault of the homeowner. The homeowner is able to insure against such a risk. Therefore, it
hardly constitutes double taxation when a homeowner’s
insurance carrier must pay money to a person injured
on the homeowner’s property due to the homeowner’s
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negligence. Given these facts, public policy considerations strongly suggest that the firefighter’s rule should
be, at the very least, limited to premises liability claims.14
Although the defendant points to several jurisdictions
that have extended the firefighter’s rule beyond premises liability claims, we note that some of those jurisdictions have not specifically rejected the doctrine of
assumption of risk as the legislature has in Connecticut.
Further, we are persuaded by the reasoning of those
cases that have either refused to adopt the firefighter’s
rule at all or limited it to premises liability. See Thompson v. FMC Corp., 710 So. 2d 1270, 1271 (Ala. Civ. App.
1998) (not adopted); Bath Excavating & Construction
Co. v. Wills, 847 P.2d 1141, 1146 (Colo. 1993) (declining
to adopt); Holmes v. Adams Marine Center, supra, 2000
WL 33675369 (noting that Maine has declined to adopt);
Hopkins v. Medeiros, 48 Mass. App. 600, 608–609, 724
N.E.2d 336 (2000) (declining to adopt); Christensen v.
Murphy, supra, 296 Or. 620 (abolished); Minnich v.
Med-Waste, Inc., 349 S.C. 567, 575, 564 S.E.2d 98 (2002)
(declining to adopt).
Accordingly, we are persuaded by the plaintiff’s argument that the present case is controlled by Levandoski.
To the extent that the defendant asserts that Kaminski
supports barring negligence claims against third parties
by public safety officers, we conclude that assertion is
foreclosed by Levandoski. As we stated in Levandoski
‘‘[w]e disagree with the defendant’s suggestion that we
ought to extend the firefighter’s rule beyond situations
in which the plaintiff is injured while on the defendant’s
land; instead, we agree with those jurisdictions that
have framed the rule as one that relates specifically to
premises liability and defines the duty owed by an
14
Even in premises liability cases, however, the double taxation argument
fails because, as mentioned previously in this opinion, most homeowners
have insurance to cover people who may be injured on their property through
the homeowner’s negligence.
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owner or occupier of land.’’ (Emphasis in original.)
Levandoski v. Cone, supra, 267 Conn. 664. We have
examined the policy considerations that served as the
foundation for Levandoski, together with the additional
arguments presented by counsel in the present case.
We note that, because the defendant is urging us to
expand a common-law rule on the basis of public policy
considerations, the burden is on him to persuade us
that the rule should be so extended. We declined to
extend the firefighter’s rule in Levandoski. Likewise,
we conclude that the defendant has failed to convince
us that the firefighter’s rule should be expanded in the
present case. Although the distinctions that existed at
common law when the firefighter’s rule was first developed—namely, the distinction between a licensee and
an invitee—no longer appear to be used by many jurisdictions, the other policy considerations remain valid.15
In the present case, the plaintiff did not make any claim
that his injuries were caused by a defect in the premises.
Therefore, we conclude that the trial court improperly
granted the defendant’s motion to strike.16
15

In fact, the policy considerations are more supportive of a complete
abrogation of the rule than an expansion of same. However, because that
issue is not before us in the present case, we leave the question of the
continuing vitality of the firefighter’s rule as to premises liability for
another day.
16
The concurrence provides a litany of possible cases that could occur
as a result of this opinion, and, although we will not comment on every
single possible hypothetical suggested, we feel that they are less than realistic
considering that our opinion does not abrogate traditional elements of a
negligence action. This opinion speaks only of the duty owed to a police
officer and whether the trial court’s judgment granting the motion to strike
was legally correct. Consequently, many of those cases to which the concurrence refers may lack the other elements necessary to maintain a negligence
action. The concurrence even admits as much, but still asserts that our
opinion is improper because it will give these cases their ‘‘ill-deserved day
in court.’’ We fail to see how someone exercising their right to have an issue
adjudicated, unless it is a frivolous claim, should be considered an ‘‘illdeserved day in court.’’
One possible ‘‘ill-deserved’’ case suggested by the concurrence is that an
emergency medical technician could bring an action for injuries arising
from a patient’s negligence. The concurrence fails to realize that emergency
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The judgment is reversed and the case is remanded
for further proceedings according to law.
In this opinion ROGERS, C. J., and ESPINOSA and
VERTEFEUILLE, Js., concurred.
ROBINSON, J., with whom PALMER and McDONALD, Js., join, concurring in the judgment. I agree with
the majority’s conclusion that the common-law firefighter’s rule1 does not bar the claims of ordinary neglimedical technicians are not barred by the firefighter’s rule in Connecticut
and have brought actions for injuries caused by negligence in the past. See
Nagy v. Arsenault, Superior Court, judicial district of Windham, Docket No.
CV-14-6007793-S (May 21, 2015) (60 Conn. L. Rptr. 389). Professor Robert
H. Heidt, whom the concurrence cites, refers to another situation where an
emergency medical technician in Connecticut brought an action against a
heart attack patient after the emergency medical technician slipped on the
patient’s staircase. See R. Heidt, ‘‘When Plaintiffs Are Premium Planners
for Their Injuries: A Fresh Look at the Fireman’s Rule,’’ 82 Ind. L.J. 745,
784 n.143 (2007); see also J. Dee, ‘‘Are Homeowners Liable for Rescuers’
Injuries?’’ Hartford Courant, April 2, 1999, p. A1. The legislature did not
pass any legislation in response to this highly publicized incident, however,
and emergency medical personnel are still permitted to bring an action
against a negligent patient, which is in direct contrast to the concurrence’s
assertion. Despite this, we have not seen a significant rise in litigation
regarding negligently injured emergency medical personnel, and there is no
evidence to suggest that a chilling effect on citizens’ request for emergency
medical assistance has occurred. Other jurisdictions have also refused to
extend their respective firefighter’s rules to emergency medical personnel,
and there has not been any apparent deterrent effect for emergency medical
assistance in those jurisdictions. See Sallee v. GTE South, Inc., 839 S.W.2d
277, 278 (Ky. 1992); Kowalski v. Gratopp, 177 Mich. App. 448, 450–52, 442
N.W.2d 682 (1989); Krause v. U.S. Truck Co., 787 S.W.2d 708, 713 (Mo. 1990).
1
Given its applicability to other emergency professions such as police
officers, the doctrine known in Connecticut as the firefighter’s rule has been
described in other jurisdictions using broader terms such as the ‘‘public
safety officer’s rule’’ or the ‘‘professional rescuers doctrine.’’ (Internal quotation marks omitted.) Ellinwood v. Cohen, 87 A.3d 1054, 1058 n.4 (R.I. 2014);
see also, e.g., Seibert Security Services, Inc. v. Superior Court, 18 Cal. App.
4th 394, 404 n.3, 22 Cal. Rptr. 2d 514 (1993) (noting that doctrine was
historically known as ‘‘fireman’s rule,’’ with modern case law embracing
gender-neutral term ‘‘firefighter’s rule’’). I refer to police officers, firefighters,
and emergency medical technicians, collectively, as first responders.
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gence made by the plaintiff, Robert Sepega,2 a municipal
police officer, against the defendant, Lawrence R.
DeLaura. Specifically, I agree with the majority that
this case, which arises from injuries that the plaintiff
sustained when he forcibly entered a home inside of
which the defendant had barricaded himself while violating a protective order, is controlled by this court’s
decision in Levandoski v. Cone, 267 Conn. 651, 841 A.2d
208 (2004). I respectfully disagree, however, with the
analytical approach taken in the majority’s opinion insofar as it follows Levandoski and broadly holds that
the firefighter’s rule does not apply beyond the limited
context of premises liability. As discussed in part I
A of this concurring opinion, I believe that much of
Levandoski, echoed by the majority in the present case,
constitutes legally flawed dictum that undercuts the
duty analyses in Kaminski v. Fairfield, 216 Conn. 29,
578 A.2d 1048 (1990), and Lodge v. Arett Sales Corp.,
246 Conn. 563, 717 A.2d 215 (1998), which are based
substantially on the well established public policies that
support the firefighter’s rule, especially that of encouraging our citizens to call for professional help in emergencies without fear of civil liability. Beyond the
majority’s reliance on Levandoski, I suggest in part I
B of this concurring opinion that the breadth of the
majority’s opinion carries with it numerous unintended
and deleterious consequences insofar as it invites first
responders to bring civil actions against victims of
crime and motor vehicle accidents. Consistent with
Kaminski and Lodge, I would instead adopt a ‘‘policybased approach to the firefighter’s rule [that] will
encourage the public to ask for rescue while allowing
professional rescuers to seek redress in limited but
appropriate circumstances.’’ Baldonado v. El Paso Nat2

I note that the town of Clinton is also a plaintiff in the present case. See
footnote 1 of the majority opinion. For the sake of simplicity, I refer to
Sepega as the plaintiff.
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ural Gas Co., 143 N.M. 288, 293, 176 P.3d 277 (2008).
To that end, as discussed in part II of this concurring
opinion, I read Levandoski to stand only for the limited
proposition that none of the public policies supporting
the firefighter’s rule precludes the imposition of a duty
of care on suspected criminals who are fleeing or
resisting a police officer. Accordingly, I concur only in
reversing the judgment of the trial court.
I agree with the majority’s statement of the relevant
facts, procedural history, and standard of review. Turning to the applicable legal principles, it is well settled
that a ‘‘cause of action in negligence is comprised of
four elements: duty; breach of that duty; causation;
and actual injury.’’ (Internal quotation marks omitted.)
Lawrence v. O & G Industries, Inc., 319 Conn. 641,
649, 126 A.3d 569 (2015). The application of the firefighter’s rule concerns the duty element of the negligence
cause of action. See, e.g., Levandoski v. Cone, supra,
267 Conn. 658–59; Roberts v. Rosenblatt, 146 Conn. 110,
112–13, 148 A.2d 142 (1959).
‘‘Whether a duty exists is a question of law for the
court, and only if the court finds that such a duty exists
does the trier of fact consider whether that duty was
breached. . . .
‘‘Duty is a legal conclusion about relationships
between individuals, made after the fact, and imperative
to a negligence cause of action. The nature of the duty,
and the specific persons to whom it is owed, are determined by the circumstances surrounding the conduct
of the individual. . . . Although it has been said that
no universal test for [duty] ever has been formulated
. . . our threshold inquiry has always been whether the
specific harm alleged by the plaintiff was foreseeable
to the defendant. The ultimate test of the existence of
the duty to use care is found in the foreseeability that
harm may result if it is not exercised. . . . By that is
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not meant that one charged with negligence must be
found actually to have foreseen the probability of harm
or that the particular injury [that] resulted was foreseeable . . . . [T]he test for the existence of a legal duty
entails (1) a determination of whether an ordinary person in the defendant’s position, knowing what the
defendant knew or should have known, would anticipate that harm of the general nature of that suffered
was likely to result, and (2) a determination, on the basis
of a public policy analysis, of whether the defendant’s
responsibility for its negligent conduct should extend
to the particular consequences or particular plaintiff in
the case.’’ (Internal quotation marks omitted.) Lawrence v. O & G Industries, Inc., supra, 319 Conn. 649–50.
With respect to the public policy aspect of the duty
analysis, it is well established that: ‘‘Many harms are
quite literally foreseeable, yet for pragmatic reasons,
no recovery is allowed. . . . A further inquiry must be
made, for we recognize that duty is not sacrosanct in
itself . . . but is only an expression of the sum total
of those considerations of policy [that] lead the law to
say that the plaintiff is entitled to protection. . . . The
final step in the duty inquiry, then, is to make a determination of the fundamental policy of the law, as to
whether the defendant’s responsibility should extend
to such results. . . . [I]n considering whether public
policy suggests the imposition of a duty, we . . . consider the following four factors: (1) the normal expectations of the participants in the activity under review;
(2) the public policy of encouraging participation in the
activity, while weighing the safety of the participants;
(3) the avoidance of increased litigation; and (4) the
decisions of other jurisdictions. . . . [This] totality of
the circumstances rule . . . is most consistent with the
public policy goals of our legal system, as well as the
general tenor of our [tort] jurisprudence.’’ (Internal quotation marks omitted.) Id., 650–51.
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I
Like the majority, I begin my analysis with a review
of this court’s decision in Levandoski. I conclude that:
(1) much of Levandoski is based on flawed reasoning,
errors that the majority compounds by extending that
decision in a way that is inconsistent with the significant
public policy of encouraging Connecticut’s citizens to
seek professional help in emergencies; and (2) it was
not necessary for the court in Levandoski to reach that
broader conclusion because the facts of that case, like
those of the present case, did not implicate the fundamental public policies underlying the firefighter’s rule
insofar as those facts did not involve a civil action
against a citizen who requested or is receiving aid from
first responders.
A
I begin with the broader firefighter’s rule analysis in
Levandoski, in which this court held that the firefighter’s rule did not bar the claim of the plaintiff, a police
officer, who was injured while chasing the defendant,
whom he suspected of possessing marijuana while
attending a house party that the officer had been called
to break up. Levandoski v. Cone, supra, 267 Conn. 654–
56. In its analysis, the court considered the firefighter’s
rule as described in Furstein v. Hill, 218 Conn. 610,
615–16, 590 A.2d 939 (1991), which extended the doctrine to police officers. Levandoski v. Cone, supra, 659.
Observing that the firefighter’s rule was rooted in premises liability principles under § 345 (1) of the
Restatement (Second) of Torts, the court stated that it
‘‘provides, in general terms, that a firefighter or police
officer who enters private property in the exercise of his
duties occupies the status of a licensee and, therefore,
is owed a duty of care by the property owner that is
less than that owed to an ordinary invitee. . . . Thus,
under the firefighter’s rule, the landowner generally

September 26, 2017

326 Conn. 788

CONNECTICUT LAW JOURNAL

SEPTEMBER, 2017

Page 35

821

Sepega v. Delaura

owes the firefighter or police officer injured on his
property ‘only the duty not to injure him wilfully or
wantonly . . . .’ ’’3 (Citation omitted.) Levandoski v.
Cone, supra, 653–54, 658–59. The court determined in
Levandoski that the three major policy considerations—namely, premises liability considerations,
assumption of risk, and avoiding the double taxation
of landowners given the availability of workers’ compensation benefits—that supported the extension of the
firefighter’s rule to police officers in Furstein, nevertheless did not support the rule’s expansion ‘‘beyond the
scope of premises liability so as to bar a police officer
from recovering, based on a claim of ordinary negligence, from a tortfeasor who is neither an owner nor
a person in control of the premises.’’ Id., 654; see also
id., 661–64. I believe that the court’s overbroad conclusion in Levandoski that the firefighter’s rule should not
extend beyond premises liability cases rested on legally
and factually incorrect premises.
I start with the assumption of risk doctrine. In Levandoski, this court stated that, ‘‘to the extent that the
firefighter’s rule rests on the doctrine of assumption of
risk, it would be inconsistent with the policy of our
general tort law to extend the rule beyond its present
confines. That policy is expressed in General Statutes
§ 52-572h, pursuant to which the legislature has abolished the doctrine of assumption of risk in negligence
actions.’’ (Footnote omitted.) Id., 662–63. I disagree
with Levandoski’s conclusion, echoed by the majority
in the present case, that the statutory abolition of
assumption of risk precludes expansion of the firefighter’s rule beyond premises liability cases. Rather, I agree
3

As noted in Levandoski v. Cone, supra, 267 Conn. 658–59, Connecticut’s
seminal firefighter’s rule case is Roberts v. Rosenblatt, supra, 146 Conn.
112–13, which held that a firefighter, as a licensee, could not recover from
landowners based on the negligent maintenance of their property when he
was injured while responding to an alarm.
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with the multitude of other courts that have concluded
that the abolition of the assumption of risk doctrine
does not by itself furnish a basis for the abolition or
restriction of the firefighter’s rule, given the substantial
public policies that continue to support the firefighter’s
rule. See, e.g., Winn v. Frasher, 116 Idaho 500, 503–504,
777 P.2d 722 (1989); Babes Showclub, Jaba, Inc. v. Lair,
918 N.E.2d 308, 313 (Ind. 2009); Apodaca v. Willmore,
306 Kan. 103, 110–12, 392 P.3d 529 (2017); Farmer v.
B & G Food Enterprises, Inc., 818 So. 2d 1154, 1157
(Miss. 2002); England v. Tasker, 129 N.H. 467, 470–71,
529 A.2d 938 (1987); Carson v. Headrick, 900 S.W.2d
685, 689–90 (Tenn. 1995); Fordham v. Oldroyd, 171 P.3d
411, 414–16 (Utah 2007); Pinter v. American Family
Mutual Ins. Co., 236 Wis. 2d 137, 152–53, 613 N.W.2d
110 (2000); see also Kreski v. Modern Wholesale Electric
Supply Co., 429 Mich. 347, 365, 415 N.W.2d 178 (1987)
(‘‘While we find that primary assumption of a risk is
still viable in Michigan, we decline to adopt the fireman’s rule on the basis of the doctrine. However, we
do not do so for the reason argued by plaintiff—the
lack of direct employment relationship between taxpayers and fire fighters. The public policy rationales
advanced in favor of the rule are more than sufficient
to support it.’’), superseded by statute as stated in Lego
v. Liss, 498 Mich. 559, 563, 874 N.W.2d 684 (2016); but
see Christensen v. Murphy, 296 Or. 610, 619–21, 678
P.2d 1210 (1984) (relying largely on statutory abolition
of doctrine of assumption of risk, and abandoning common-law firefighter’s doctrine in Oregon, noting that
‘‘so-called policy reasons [in support of firefighter’s
rule] are merely redraped arguments drawn from premises liability or implied assumption of risk, neither of
which are now available as legal foundations in this
state’’).
I next address the court’s determination in Levandoski that the ‘‘distinction upon which [the firefighter’s
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rule] rests, namely, whether the plaintiff is an invitee
or licensee, is itself a distinction that exists in our law
only with regard to claims based upon premises liability,
and the differing duties of care that emanate from those
distinctions are cast in terms of a landowner’s duty to
persons on his or her land.’’4 Levandoski v. Cone, supra,
267 Conn. 661–62. The court stated that ‘‘[t]his essential
link to a landowner’s liability . . . is the most compelling argument for the rule, because of the reasonable
expectations of landowners, and because of the ensuing
hardship that would be visited upon a landowner in the
absence of the rule.’’5 Id., 662. Specifically, the court
observed that, ‘‘to the extent that the firefighter’s rule
rests on the avoidance of double taxation of the landowner and the presence of workers’ compensation benefits for the injured firefighter or police officer, the
rationale does not apply to the present case. The defen4
‘‘Unlike the minority of other states that have abolished distinctions
between licensees and invitees in favor of the general duty of reasonable
care that the plaintiff favors, we continue to adhere to the proposition that
the defendant’s duty is based on the entry status of the particular person
in question.’’ Morin v. Bell Court Condominium Assn., Inc., 223 Conn. 323,
330–31, 612 A.2d 1197 (1992).
5
I suggest that Levandoski’s incorrect distinction between ordinary negligence and premises liability cases, which is reaffirmed in the majority opinion in the present case, is rooted in dictum in footnote 12 in Lodge, which
initially cited Furstein v. Hill, supra, 218 Conn. 615–16, for the otherwise
unremarkable proposition that ‘‘the firefighter rule . . . gives a firefighter
the status of a licensee in a personal injury action against a landowner for
harm sustained during the course of duty.’’ Lodge v. Arett Sales Corp., supra,
246 Conn. 580 n.12. In Lodge, the court further stated that the ‘‘firefighter
rule is not directly applicable in this case because this is not an issue of
landowner liability, and we decline to extend the rule to the present situation.’’ (Emphasis added.) Id. As is apparent from the majority’s reliance
upon it, I believe that the use of this phrase in Lodge sowed confusion
because the court immediately shifted gears, nevertheless describing the
‘‘rationale’’ of the firefighter’s rule as instructive for understanding the policy
issues relevant to compensation of firefighters injured in the line of duty,
namely, the ‘‘inherently hazardous’’ nature of firefighting, and the fact that
‘‘firefighters are adequately compensated for the job they perform and are
able to recover workers’ compensation for injuries sustained in the course
of their employment.’’ Id.
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dant is not a taxpayer, as is a landowner who pays
taxes on his or her property. Of course, although in
any given case a negligent tortfeasor who injures a
firefighter or police officer may also pay taxes to the
local municipality, that fact would be wholly fortuitous.
The point of the rule, however, is that the landowner
who owes a lesser degree of duty to the police officer
who enters his or her land has that benefit because, as
a landowner, he or she also indirectly pays the salary
of the officer through property taxes.’’ Id., 663.
In my view, Levandoski’s reliance on the defendant’s
status as a property taxpayer, echoed by the majority
in the present case, is a distinction without a difference
that manages to raise the unappealing specter of economic classism by, in effect, bestowing tort immunity
only on landowners.6 More fundamentally, Levandoski
ignores the fact that renters of property also contribute
to the property tax coffers of the municipalities in which
they live, both directly through personal property tax
payments on vehicles and indirectly through rental payments to their landlords. Levandoski also ignores the
fact that not all first responders are solely compensated
through property tax revenues.7 Even putting aside
6

I agree with the majority that economic classism in this area, should it
persist as a result of the majority’s decision to follow Levandoski and confine
the rule to premises liability cases, might well present a ‘‘good reason to
do away with the firefighter’s rule entirely,’’ but also, that this case does
not present that question. Although the defendant’s briefing strategy aptly
attempts to harmonize Levandoski and the court’s earlier decision in Kaminski, it nevertheless also invites the court to overrule Levandoski as necessary. Bearing in mind well established principles of stare decisis; see, e.g.,
Conway v. Wilton, 238 Conn. 653, 658–61, 680 A.2d 242 (1996); I believe
that many aspects of Levandoski are clearly wrong when read in the context
of this court’s earlier decisions and subsequent decisions of the Appellate
Court. Put differently, I would not entertain overruling the firefighter’s rule
itself in the present case, but I would overrule Levandoski insofar as it
stands for the broad proposition that the firefighter’s rule does not extend
beyond the context of premises liability.
7
The majority posits that the availability of homeowners insurance mitigates the likelihood of double taxation, in both ordinary negligence and
premises liability cases, because that insurance will pay for damages arising
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those first responders who are employed by the state
of Connecticut, such as state troopers, income, sales,
and other tax receipts flow to municipalities though
various state aid payments to municipalities. See, e.g.,
General Statutes § 12-19a (providing grants to municipalities in lieu of property tax for state-owned property). Unlike the majority, which perpetuates these
flawed distinctions in its firefighter’s rule analysis, I
agree with those jurisdictions who understand that the
entire community pays indirectly for the services of
first responders,8 shares in the benefits of their services,
from negligently inflicted injuries to police officers and firefighters. I would
not consider liability insurance in this aspect of the public policy analysis
because insurance companies may well accommodate for increased exposure and costs by some combination of increased premiums or decreased
coverage. See R. Heidt, ‘‘When Plaintiffs Are Premium Planners for Their
Injuries: A Fresh Look at the Fireman’s Rule,’’ 82 Ind. L.J. 745, 788–92
(2007) (arguing that first party insurers are better able to account for risks
encountered by first responders than are liability insurers, which will lead
to increased liability insurance prices, particularly given unpredictable
nature of tort awards); accord Pottebaum v. Hinds, 347 N.W.2d 642, 645–46
(Iowa 1984) (‘‘although we are aware of the widespread existence of liability
insurance, we believe these risks are more effectively and fairly spread by
passing them onto the public through the government entities that employ
firefighters and police officers’’); cf. Jarmie v. Troncale, 306 Conn. 578,
600–601, 50 A.3d 802 (2012) (declining to extend health care providers’ duty
of care from patients to general public, with respect to failure to warn
patient not to drive, because ‘‘[i]njured parties may be covered by their
own motor vehicle and health insurance policies,’’ rendering unjustified the
‘‘impact of the proposed duty on thousands of physician-patient relationships
across the state and the potentially high costs associated with increased litigation’’).
8
Citing data from the United States Department of Labor, the majority
considers it discriminatory ‘‘against public safety officers’’ to expand the
firefighter’s rule beyond premises liability cases, observing that ‘‘[w]hile
there is certainly danger inherent in the job of being a police officer or a
firefighter, it is interesting to note that, in terms of the most dangerous
public sector jobs, refuse and recyclable collectors ranked as the fifth most
dangerous overall job in the United States in 2015, ahead of both firefighters
and police officers.’’ The majority observes that, ‘‘[d]espite these statistics,
we do not have a similar rule for refuse and recyclable collectors. Instead,
a refuse and recyclable collector may bring a civil action against third-party
tortfeasors responsible for his or her injuries if he or she is injured on
someone’s property. If one of the foundations underlying the firefighter’s
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and spreads the cost of their injuries.9 See, e.g., Moody
v. Delta Western, Inc., 38 P.3d 1139, 1142–43 (Alaska
2002); Farmer v. B & G Food Enterprises, Inc., supra,
818 So. 2d 1159; Baldonado v. El Paso Natural Gas Co.,
supra, 143 N.M. 291; Pinter v. American Family Mutual
Ins. Co., supra, 236 Wis. 2d 154–55; accord Flowers
v. Rock Creek Terrace Ltd. Partnership, 308 Md. 432,
446–47, 520 A.2d 361 (1987) (relying on public policy
in abandoning premises liability distinctions as basis
for firefighter’s rule).
Second, limiting the firefighter’s rule to premises liability cases creates an absolutely illogical distinction in
both theory and practice. My research has revealed
only one other case, where, akin to the language in
Levandoski, the Illinois Supreme Court, holding that
the firefighter’s rule did not preclude a products liability
rule is that the job of police officers and firefighters are so inherently
dangerous that danger and injury are part of the job, it hardly seems justified
to extend the rule when statistically there are more dangerous public sector
jobs in which we allow the injured worker to pursue recovery from a thirdparty.’’ (Footnote omitted.) I respectfully disagree.
In my view, the danger of the public safety professions relative to other
public sector jobs, such as refuse collection, is not the primary driving policy
behind the firefighter’s rule. Rather, I view the firefighter’s rule as reflective
of the fact that, in contrast to more predictable, yet potentially dangerous,
activities such as refuse collection and roadway maintenance, many emergencies requiring the services of first responders, such as fires and motor
vehicle accidents, are the product of antecedent negligent acts. Accordingly,
I reject a public policy that would potentially penalize Connecticut’s citizens
for calling for assistance in an emergency, and otherwise dissuade them
from calling for help sooner, rather than later.
9
Under limited circumstances; see part I B of this concurring opinion; I
agree, however, with the court’s rejection of the position that, ‘‘simply
because the firefighter or police officer has recourse to workers’ compensation benefits, he or she should not also be able to recover from a third party
based on negligence. We do not ordinarily put such an elevated burden on
recovery where, for example, the third party is a product manufacturer, and
we see no persuasive reason to do so in the context of the present case.
In addition, as the present case indicates, permitting the plaintiff to recover
for the defendant’s negligence will tend to reduce workers’ compensation
costs by permitting the plaintiff’s employer to recoup those benefits.’’ Levandoski v. Cone, supra, 267 Conn. 663–64; see also General Statutes § 31-293.
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action against automobile dealer and manufacturer,
also specifically ‘‘reject[ed] the opportunity to extend
the ‘fireman’s rule’ beyond its limited context of landowner/occupier liability.’’ Court v. Grzelinski, 72 Ill. 2d
141, 150–51, 379 N.E.2d 281 (1978); see also Knight v.
Schneider National Carriers, Inc., 350 F. Supp. 2d 775,
782–83 (N.D. Ill. 2004) (reviewing Illinois case law subsequent to Grzelinski confirming application of firefighter’s rule is limited to premises liability cases). Like
the Michigan Supreme Court; see Kreski v. Modern
Wholesale Electric Supply Co., supra, 429 Mich. 376
n.19; I find Justice Ryan’s dissenting opinion in Grzelinski far more persuasive, as it points out the ‘‘extremely
illogical’’ result of limiting the firefighter’s rule to premises liability cases, which ‘‘would not permit a fireman
to recover for injuries he receives in extinguishing a
fire in my automobile which I caused by negligently
pouring gasoline on the hot manifold if the automobile
is parked in my driveway, but [would permit recovery]
if my automobile is parked in the street.’’ Court v. Grzelinski, supra, 152.
An even more glaring error in Levandoski, which is
amplified by the majority in the present case, was the
short shrift given to Kaminski v. Fairfield, supra, 216
Conn. 29, which ‘‘held that homeowners, who had summoned mental health workers to their home to evaluate
their mentally ill son, had no duty to warn a police
officer, who accompanied the mental health workers,
of the son’s dangerous and violent propensities.’’10 Lev10
The court blithely stated in Levandoski that Kaminski ’’did not present
the applicability of the firefighter’s rule to a nonlandowner.’’ Levandoski v.
Cone, supra, 267 Conn. 664. The court also noted that, ‘‘although, in rejecting
the claim of a duty to warn [in Kaminski], we used language and cited some
out-of-state cases that appear to apply beyond the confines of landowner’s
liability . . . our principal rationale was consistent with the limitation of
the rule to premises liability cases, namely, the risk of double taxation.
Thus, we stated: Exposing the negligent taxpayer to liability for having
summoned the police would impose upon him multiple burdens for that
protection.’’ (Citation omitted; internal quotation marks omitted.) Id. Accordingly, the court stated in Levandoski that it ‘‘agree[d] with those jurisdictions
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andoski v. Cone, supra, 267 Conn. 664; see Kaminski
v. Fairfield, supra, 36–39. In my view, Kaminski is
significant because it is our seminal recognition, as a
matter of public policy, of the benefits of encouraging
our state’s citizens to seek assistance from our communities’ first responders, rather than stoking a fear of
liability that would create incentives for delayed calls,
self-help, or both. In concluding that the parents had
no duty to warn, the court emphasized in Kaminski
that there were ‘‘two significant uncontroverted facts:
(1) the plaintiffs disclosed [their son’s] excitable condition to the crisis team when they asked for its intervention; and (2) the defendant, an armed police officer,
came to the plaintiffs’ home in the course of his professional responsibilities to assist in dealing with the
crisis to which the team had been alerted.’’ (Emphasis
added.) Kaminski v. Fairfield, supra, 37.
Turning to the second consideration, the court cited
the firefighter’s rule case law and emphasized that the
parents ‘‘cannot be held liable to the defendant for risks
that inhered in his presence, as a police officer acting
as a trained escort for a mental health team on a visit
to a disturbed patient known to be agitated and to
have access to axes. ‘[F]undamental concepts of justice
prohibit a police officer from complaining of negligence in the creation of the very occasion for his
engagement. . . . This fundamental concept rests on
the assumption that governmental entities employ firefighters and police officers, at least in part, to deal with
the hazards that may result from their taxpayers’ own
future acts of negligence. Exposing the negligent taxpayer to liability for having summoned the police would
impose upon him multiple burdens for that protection.’
Berko v. Freda, 93 N.J. 81, 87, 459 A.2d 663 (1983) (a
that have framed the rule as one that relates specifically to premises liability
and defines the duty owed by an owner or occupier of land.’’ (Emphasis
omitted.) Id.
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police officer injured in the pursuit of a stolen car cannot sue the car owner for negligence in leaving the car
with keys in the ignition).’’ (Emphasis added; footnote
omitted.) Kaminski v. Fairfield, supra, 216 Conn. 38–
39. The court observed that, in ‘‘accordance with this
principle, a police officer has been precluded from suing
parents for negligence when he was assaulted by intoxicated guests at a party after having been summoned to
quell the disturbance. Walters v. Sloan, 20 Cal. 3d 199,
202–205, 571 P.2d 609, 142 Cal. Rptr. 152 (1977). Similarly, a police officer struck by another car while
assisting a truck driver to gather fallen cargo was not
allowed to sue the truck driver for having negligently
secured his freight. Steelman v. Lind, 97 Nev. 425, 427–
28, 634 P.2d 666 (1981) . . . .’’ (Citations omitted.)
Kaminski v. Fairfield, supra, 39. Relying on these public policy considerations, all of which are germane to
the firefighter’s rule, the court held that the parents
owed no duty to the police officer. Id.
Looking beyond Kaminski, public policy aspects of
the duty analysis in Lodge v. Arett Sales Corp., supra,
246 Conn. 563, also recognize the importance of timely
calls for emergency aid and, thus, support the extension
of the firefighter’s rule beyond premises liability cases.
In Lodge, this court held that a fire alarm monitoring
service, which had negligently transmitted a false alarm,
did not owe a duty to firefighters injured or killed in
an accident caused by the failure of the brakes on the
fire engine that they were using to respond to that
false alarm. Id., 567–71, 585. Beyond concluding that
the harm caused by the fire engine’s brake failure, as
opposed to an ordinary traffic accident, was not reasonably foreseeable; id., 577–78; the court also emphasized
that ‘‘liability should not attach because of those policy
considerations relating to the underlying purposes of
tort recovery.’’ Id., 578. After citing the firefighter’s rule
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cases,11 the court emphasized that, ‘‘[i]f one who initiates a false alarm may be liable for those consequences
that are not reasonably foreseeable, but, rather, are
significantly attenuated from the original negligent conduct, that liability will impose an unreasonable burden
on the public. The costs stemming from this undue
burden may include a substantial chilling of the willingness to report an emergency prior to investigating
further to determine whether it is legitimate. Such
delay may cost precious time, possibly leading to the
unnecessary loss of life and property. It also may
reduce the willingness of property owners to install
11

The court further cited the public policy analysis in the firefighter’s
rule cases, namely, Furstein v. Hill, supra, 218 Conn. 619, and Roberts v.
Rosenblatt, supra, 146 Conn. 112, for the proposition that ‘‘the public [rather
than individual defendants] should compensate its safety officers both in
pay that reflects the hazard of their work and in workers’ compensation
benefits for injuries suffered when the risks inherent in the occupation
materialize.’’ (Internal quotation marks omitted.) Lodge v. Arett Sales Corp.,
supra, 246 Conn. 579–80. Indeed, the court emphasized that firefighters
‘‘have been compensated for their risk by society as a whole by way of
workers’ compensation as well as other statutory benefits provided to
injured firefighters’’ under General Statutes §§ 7-432 and 7-433b, meaning
that ‘‘[t]o impose additional liability on the defendants under these circumstances would impose an undue burden on individual members of the public.’’ Id., 580–81. Significantly, the court also ‘‘[c]ounterbalanc[ed] the limited
benefit of providing [the firefighters] with greater compensation than is
available through workers’ compensation and other statutory disability and
survivor benefits [against] the significant costs that would derive from imposing liability under the facts presented. We frequently have concluded that
when the social costs associated with liability are too high to justify its
imposition, no duty will be found.’’ Id., 584.
The court also noted that ‘‘[i]mposing liability on [the alarm company and
its customer] would have the deleterious effect of exempting the party that
is primarily responsible for the plaintiffs’ harm from all liability,’’ because the
municipality, which negligently failed to maintain the fire engine, ‘‘normally
would be entitled to recover [under General Statutes § 31-293] the full costs
of workers’ compensation benefits paid to the plaintiffs from any judgment
against these defendants. Such exemption would reward the [municipality]
for the conduct that directly caused this accident by shifting the entire
burden of liability to the shoulders of the defendants for their tangential
role in initiating the sequence of events that led to the plaintiffs’ injuries.’’
Id., 583–84.
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alarms for fear of liability. Furthermore, imposing liability for such remote consequences undoubtedly will
increase the cost of installing and monitoring alarms.
Although those social costs may not be sufficient to
prompt us to conclude that public policy dictates that
there should be no duty in a case where the harm and
the negligence are less attenuated or where the benefits
of imposing liability are more substantial, under the
circumstances of this case, we find them compelling.’’
(Emphasis added.) Id., 584–85; but see id., 585–86
(emphasizing that alarm companies can be held liable
for harms that ‘‘are reasonably foreseeable and within
the scope of the risk created by their negligent conduct,’’ and that brake failure on responding fire truck
was not foreseeable risk).
Indeed, even after Levandoski, our Appellate Court
has followed Lodge and Kaminski in recognizing, as
a policy matter, that it is undesirable to allow first
responders to bring negligence actions against citizens
who have called for their help. In addition to recognizing
their compensation via workers’ compensation and
other statutory benefits, these decisions observe that
it is bad public policy to create a specter of liability
that chills the reporting of emergencies. See Hollister
v. Thomas, 110 Conn. App. 692, 703–704, 955 A.2d 1212
(concluding that homeowner owed no duty to firefighter, injured when jumping from fire truck, to have
reported fire more promptly), cert. denied, 289 Conn.
956, 961 A.2d 419 (2008); Demers v. Rosa, 102 Conn.
App. 497, 505–506 n.6, 925 A.2d 1165 (stating that policy
considerations disfavor allowing police officer, injured
in fall after recovering roaming dog, to bring negligence
lawsuit against dog’s owner, as existing statutory penalties provide ‘‘substantial incentive for dog owners to
take appropriate precautions’’), cert. denied, 284 Conn.
907, 931 A.2d 262 (2007). Put differently, ‘‘[f]ear of a
civil action should not deter a citizen from seeking aid
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in the event of a conflagration.’’ (Internal quotation
marks omitted.) Hollister v. Thomas, supra, 704.
The majority, however, relies on Dean William L.
Prosser’s criticism of this policy justification as ‘‘preposterous rubbish,’’ and contends that the absence of
a firefighter’s rule will not deter citizens from calling
for emergency aid. W. Prosser, Law of Torts (4th Ed.
1971) § 61, p. 397. The majority, however, cites no legal
authority or empirical evidence tending to support Prosser’s view. My research demonstrates that, although
one court has agreed with Prosser;12 see Christensen
v. Murphy, supra, 296 Or. 620; the overwhelming majority of other courts continue to hold that encouraging
citizens to call for help without fear of liability, even
for emergencies of their own creation, remains a paramount public policy. See, e.g., Neighbarger v. Irwin
Industries, Inc., 8 Cal. 4th 532, 544, 882 P.2d 347, 34
Cal. Rptr. 2d 630 (1994); Melton v. Crane Rental Co.,
742 A.2d 875, 876 n.5 (D.C. 1999); Lanza v. Polanin,
581 So. 2d 130, 132 (Fla. 1991); Kapherr v. MFG Chemical, Inc., 277 Ga. App. 112, 114–15, 625 S.E.2d 513 (2005);
Babes Showclub, Jaba, Inc. v. Lair, supra, 918 N.E.2d
314; Pottebaum v. Hinds, 347 N.W.2d 642, 645 (Iowa
1984); Steelman v. Lind, supra, 97 Nev. 428; England
v. Tasker, supra, 129 N.H. 471; Berko v. Freda, supra,
93 N.J. 88–89; Baldonado v. El Paso Natural Gas Co.,
supra, 143 N.M. 291; Day v. Caslowitz, 713 A.2d 758,
761 (R.I. 1998); Carson v. Headrick, supra, 900 S.W.2d
690; Fordham v. Oldroyd, supra, 171 P.3d 413–14.
As one scholarly commentator, Professor Robert H.
Heidt, observes in disagreeing with Prosser, ‘‘once a
fire has started at a business . . . it is not preposterous
to think that fear of liability to the firefighters may lead
12
I note that another prominent treatise shares Prosser’s view, although it
acknowledges that ‘‘[e]xtraordinary situations’’ might exist where deterrence
might be a factor, such as certain commercial premises. See 5 F. Harper,
et al., Torts (3d Ed. 2008) § 27.14, p. 294 and n.38.
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the business to delay calling the professionals in the
hope that its employees—the preferred firefighters—
can deal with the fire. Abolishing the fireman’s rule,
therefore, sends a potential defendant who discovers
a peril the message: ‘First, see if your employees can
handle it.’ ’’13 R. Heidt, ‘‘When Plaintiffs Are Premium
Planners for Their Injuries: A Fresh Look at the Fireman’s Rule,’’ 82 Ind. L.J. 745, 784 (2007). I agree with
his observation that, ‘‘[w]hile this message may serve
the interests of potential defendants, it offends the interest of society. Defendants and their employees may
overestimate their relative competence to deal with the
peril compared to the professionals.’’14 Id.
Moreover, ‘‘government entities employ and train firefighters and policemen, at least in part, to deal with
those hazards that may result from the actions or inaction of an uncircumspect citizenry, it offends public
policy to say that a citizen invites private liability merely
13
Heidt also cites anecdotal evidence from Connecticut of a case wherein
an emergency medical technician sued a heart attack victim after the emergency medical technician slipped on the victim’s staircase while moving
him into the ambulance. See R. Heidt, ‘‘When Plaintiffs Are Premium Planners
for Their Injuries: A Fresh Look at the Fireman’s Rule,’’ 82 Ind. L.J. 745,
784 n.143 (2007).
14
As Heidt explains further, ‘‘[i]n time, abolition [of the firefighter’s rule]
would threaten to create at least the appearance of professional rescuers
being more willing to risk themselves to save the life and property of some
members of the public than of others similarly situated. Suits by professional
rescuers arising from a peril may raise doubts about the integrity of the
subsequent investigation of the peril, and undermine the public perception
of rescuers, the morale of the squad, and the self-respect of individual
rescuers. The incentive the prospect of tort recovery gives rescuers to
exaggerate their injuries and malinger collides head-on with the culture and
the norms that help rescuers serve their mission. Crime victims and home
and business owners who are aware of the toxic character of litigation,
especially for defendants, may, when faced with a peril, think twice about
summoning the professionals, much to the disadvantage of society.’’ R.
Heidt, supra, 82 Ind. L.J. 787–88; see also id., 788 (‘‘in light of the other
incentives operating on potential defendants, liability seems likely to yield
only a modest improvement in precaution taking against police and fire
perils’’).
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because he happens to create a need for those public
services. . . . Citizens should be encouraged and not
in any way discouraged from relying on those public
employees who have been specially trained and paid
to deal with these hazards. Additionally, a citizen does
not have the right to exclude public safety officers from
emergency situations or to control their actions once
they have been alerted to an emergency and arrive on
the scene. Indeed, a citizen may have a legal duty to
summon a public safety officer in some instances and
[saying that] he may, in the course of discharging that
duty, risk tort liability to officers who are specially
trained and hired to cope with these hazards, [would
be] inconsistent and unfair.’’ (Citation omitted.) Pottebaum v. Hinds, supra, 347 N.W.2d 645; see also Babes
Showclub, Jaba, Inc. v. Lair, supra, 918 N.E.2d 314
(‘‘Thus, the automobile driver who negligently causes
an accident can call paramedics without fear that they
will sue him for causing the accident, but he must
behave reasonably once they arrive. Similarly, bar owners may call the police to assist in dealing with an unruly
customer, but may not add to the danger faced by the
responding officer without exposing themselves to liability.’’); Steelman v. Lind, supra, 97 Nev. 428 (stating
that, without firefighter’s rule, ‘‘citizens would be reluctant to seek the aid of a public safety officer or to have
such aid sought in their behalf upon the fear that a
subsequent claim for injury by the officer might be far
more damaging than the initial fire or assault’’).
I, therefore, agree with the Utah Supreme Court’s
characterization of Prosser’s view as mere ‘‘rhetoric,’’
along with its ‘‘prefer[ence] to inhabit a society in which
the consequences of one’s inattention do not include the
compensation of those on whom all of us collectively
confer the duty to extricate us from our distress. We
are confident that most citizens, including those who
are conversant with comparative negligence law,
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believe that they now inhabit such a society. While
judges do not perform their judicial responsibilities by
enshrining widely held assumptions into the common
law, the widely held belief that one is not exposed to
tort liability for negligence requiring rescue emanates
from a broadly shared value about the workings of a
well-ordered society.’’ Fordham v. Oldroyd, supra, 171
P.3d 413–14. Put differently, in the absence of contrary
public policy direction from our legislature, I do not
countenance an approach to the common law that has
the effect of encouraging the citizens of Connecticut
to undertake self-help in emergency situations, rather
than calling 911 immediately.15
B
Beyond what I believe is the majority’s misunderstanding of Levandoski, I suggest that the breadth of
the majority’s opinion, which renders the firefighter’s
rule completely dead letter with respect to ordinary
negligence claims, carries with it numerous unintended
consequences. Specifically, I believe that the majority’s
wholesale rejection of the firefighter’s rule and its supporting public policies in nonpremises liability cases
carries the consequence of inviting first responders to
bring civil actions against victims of crime and motor
vehicle accidents. In addition to its inconsistency with
15

Given that public policy concerns about chilling our citizens’ willingness
to report emergencies already have formed a basis for our common-law
decision making in Kaminski v. Fairfield, supra, 216 Conn. 38–39, and
Lodge v. Arett Sales Corp., supra, 246 Conn. 580–81, I submit that the
legislature is the appropriate forum for any reexamination of the legislative
facts underlying our common-law decisionmaking. See Campos v. Coleman,
319 Conn. 36, 66, 123 A.3d 854 (2015) (Zarella, J., dissenting) (‘‘[T]he legislature, unlike this court, is institutionally equipped to gather all of the necessary facts to determine whether a claim for loss of parental consortium
should be permitted and, if it should, how far it should extend. The legislature
can hold public hearings, collect data unconstrained by concerns of relevancy and probative value, listen to evidence from a variety of experts, and
elicit input from industry and society in general.’’ [Emphasis omitted.]).
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Kaminski v. Fairfield, supra, 216 Conn. 37, and Lodge
v. Arett Sales Corp., supra, 246 Conn. 584–85, which
remain good law notwithstanding the overbreadth of
Levandoski, the majority’s conclusion ignores the
advantages attendant to modern formulations of the
public policy-based firefighter’s rule, which ‘‘encourage[s] the public to ask for rescue while allowing professional rescuers to seek redress in limited but
appropriate circumstances.’’ Baldonado v. El Paso Natural Gas Co., supra, 143 N.M. 293.
To begin, the mischief of the majority’s outright rejection of the firefighter’s rule beyond premises liability
cases is illustrated by the kinds of cases that would get
their ill-deserved day in court, including:16 (1) an action
against a domestic violence victim, claiming that,
although she had told an emergency dispatcher that
her husband was occasionally violent and had guns in
16

The majority criticizes me for reading its holding, namely that ‘‘the
firefighter’s rule should [not] be extended beyond the scope of premises
liability,’’ broadly and suggesting that its holding might well lead to an alleged
‘‘parade of horribles that transforms the firefighter’s rule far beyond its
definition,’’ including lawsuits against victims of crime and motor vehicle
accidents. The majority posits that ‘‘[t]his suggestion transforms the firefighter’s rule into a much broader debate about common-law negligence, duty,
and responsibility,’’ and ‘‘goes far beyond the facts of the present case and
amounts to a general advisory opinion.’’ I adamantly disagree with this
assertion, and note that, on the one hand, the majority argues that the
‘‘doctrine should be confined to the facts of the present case insofar as it
involves a property owner.’’ On the other hand, it repeatedly uses broad
language stating that the firefighter’s rule has no application beyond a certain
class of cases. Part II of this concurring opinion provides a narrow, casespecific resolution to the discrete legal issue presented in this case. My use
of a so-called ‘‘parade of horribles’’ in this section is merely to demonstrate
the real world implications of the majority’s application of the firefighter’s
rule. The words that we use in our opinions matter; they have real world
consequences, and a broad statement with regard to the applicability of the
firefighter’s rule will have a direct effect on our future cases. Accordingly,
I embrace the public policy-based approach to the firefighter’s rule precisely
because it affords us the flexibility to accommodate for the unique facts of
each case. See, e.g., Baldonado v. El Paso Natural Gas Co., supra, 143
N.M. 293.
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the home, she had negligently failed to warn police of
certain specific threats, after which two police officers
were shot while escorting her home;17 (2) an action
against parents after their teenage daughter hosted a
wild house party resulting in an injury to a police officer
in the course of arresting a party attendee for public
drunkenness;18 (3) an action against the owner of a
stolen vehicle, claiming that the keys had been negligently left inside of the ignition, after the resulting chase
injured a police officer;19 (4) an action against a residential care facility who summoned police for assistance
with an agitated and incoherent resident;20 (5) an action
against a restaurant or tavern owner who summoned
police for assistance in dealing with a disturbance;21 (6)
an action against the driver of a car involved in an
accident by an emergency medical technician, who sustained a hernia while extricating a passenger from a
vehicle;22 and (7) an action against the driver of a car
17

See Carson v. Headrick, supra, 900 S.W.2d 686–87.
See Walters v. Sloan, supra, 20 Cal. 3d 201–202.
19
See Moody v. Delta Western, Inc., supra, 38 P.3d 1140; Berko v. Freda,
supra, 93 N.J. 83.
20
See Kennedy v. Tri-City Comprehensive Community Mental Health
Center, Inc., 590 N.E.2d 140, 141 (Ind. App. 1992).
21
See Babes Showclub, Jaba, Inc. v. Lair, supra, 918 N.E.2d 309–10; Pottebaum v. Hinds, supra, 347 N.W.2d 643; Farmer v. B & G Food Enterprises,
Inc., supra, 818 So. 2d 1155–56.
22
See Pinter v. American Family Mutual Ins. Co., supra, 236 Wis. 2d
142; see also England v. Tasker, supra, 129 N.H. 468 (police officer injured
knee while extricating passenger from defendant’s wrecked car). As the
majority notes, I recognize that some jurisdictions, including a Connecticut
Superior Court, have held that the firefighter’s rule does not extend to
emergency medical personnel—particularly those who are not public
employees. See Nagy v. Arsenault, Superior Court, judicial district of Windham, Docket No. CV-14-6007793-S (May 21, 2015) (60 Conn. L. Rptr. 389);
see also, e.g., Krause v. U.S. Truck Co., 787 S.W.2d 708, 713 (Mo. 1990) (en
banc); cf. Heck v. Robey, 659 N.E.2d 498, 500–504 (Ind. 1995) (firefighter’s
rule did not bar paramedic’s claim when patient’s acts of negligence took
place after paramedic’s arrival at scene, when patient was kicking and flailing
during extrication from car). I note that, although I cite Pinter as illustrative
of the lack of a firefighter’s rule, I leave to another day the question of
whether the firefighter’s rule applies to emergency medical personnel.
18
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involved in an accident, after a police officer that had
been assisting him was struck and injured by another
car.23
I cite these cases only for illustration, as it may well
be that the facts of particular cases militate in favor of
recognizing a duty of care, even on the part of someone
receiving help. Indeed, I emphasize that the flexible
nature of the public policy-based firefighter’s rule
allows us to leave the courthouse doors open to first
responders injured in the line of duty under circumstances that do not implicate penalizing citizens who
have called for emergency help, such as the present
case. Indeed, other courts have allowed actions against
independent tortfeasors who injure first responders acting in the line of duty. See, e.g., Melton v. Crane Rental
Co., supra, 742 A.2d 876–79 (doctrine did not bar action
by emergency medical technician when crane truck
struck ambulance transporting patient to hospital);
McKernan v. General Motors Corp., 269 Kan. 131, 133,
140–41, 3 P.3d 1261 (2000) (doctrine did not bar products liability action against automobile manufacturer
whose hood strut exploded, injuring firefighter working
at car fire scene); Aetna Casualty & Surety Co. v.
Vierra, 619 A.2d 436, 439–40 (R.I. 1993) (doctrine did
not bar action by police officer against driver who
struck him while he was directing traffic at accident
scene, because that driver was ‘‘independent tortfeasor’’). Similarly, subsequent negligence, including the
duty not to mislead first responders about known hazards, has also been recognized as an exception to the
firefighter’s rule. See, e.g., Lipson v. Superior Court,
31 Cal. 3d 362, 365, 373, 644 P.2d 822, 182 Cal. Rptr.
23
See Wietecha v. Peoronard, 102 N.J. 591, 595, 510 A.2d 19 (1986) (per
curiam); Ellinwood v. Cohen, 87 A.3d 1054, 1056 (R.I. 2014); Fordham v.
Oldroyd, supra, 171 P.3d 412; see also Steelman v. Lind, supra, 97 Nev.
428–29 (police officer struck by vehicle while parked behind truck driver
gathering fallen cargo cannot recover against truck driver for having negligently secured freight).
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629 (1982) (firefighter’s rule did not bar action by firefighters against chemical plant owner who negligently
or intentionally told firefighters responding to boilover
that there were no toxic chemicals involved).
Thus, I emphasize that I would join those jurisdictions
that have retained the common-law firefighter’s rule as
a matter of public policy, notwithstanding underlying
doctrinal changes such as the statutory abolition of
assumption of risk or differing landowners’ duties.24 As
24
As the Kansas Supreme Court comprehensively explained in Apodaca v.
Willmore, supra, 306 Kan. 113–14, the legislatures of several states, including
California, Nevada, and New Hampshire, have codified the firefighter’s rule
in their respective statutes. See Cal. Civil Code § 1714.9 (Deering 2015);
Nev. Rev. Stat. § 41.139 (2015); N.H. Rev. Stat. Ann. § 507:8-h (West 2010).
Accordingly, I do not understand why the majority criticizes my reliance
on the Nevada Supreme Court’s decision in Steelman v. Lind, supra, 97
Nev. 425, insofar as that state’s firefighter’s rule statute codified that decision,
the reach of which had been limited to those acts of negligence occasioning
the first responder’s presence on the scene. See Borgerson v. Scanlon, 117
Nev. 216, 220–21, 19 P.3d 236 (2001); Moody v. Manny’s Auto Repair, 110
Nev. 320, 328, 871 P.2d 935 (1994).
Several other state legislatures have, however, limited or abrogated their
common-law firefighter’s rules. See, e.g., Fla. Stat. Ann. § 112.182 (1) (West
2014) (premises liability); Minn. Stat. Ann. § 604.06 (West 2010); Ruiz v.
Mero, 189 N.J. 525, 536–38, 917 A.2d 239 (2007) (noting that state legislature
abolished firefighter’s rule except as to officer’s employer or co-employee);
Wadler v. New York, 14 N.Y.3d 192, 194, 925 N.E.2d 875, 899 N.Y.S.2d 73
(2010) (noting that state statute limits firefighter’s rule to actions against
officer’s employer or co-employee).
I disagree with the majority’s position that the Florida and New Jersey
statutes blunt the persuasive impact of the decisions of the state supreme
courts in Lanza v. Polanin, supra, 581 So. 2d 130, and Berko v. Freda, supra,
93 N.J. 81, with respect to the present case. First, the Florida statute is
plainly and unambiguously cast in terms of premises liability, and my
research reveals no case law expanding it beyond that context. See Fla.
Stat. Ann. § 112.182 (1) (West 2014) (‘‘A firefighter or properly identified
law enforcement officer who lawfully enters upon the premises of another
in the discharge of his or her duty occupies the status of an invitee. The
common-law rule that such a firefighter or law enforcement officer occupies
the status of a licensee is hereby abolished.’’). Second, although the New
Jersey statute largely abolishes the firefighter’s rule in that state, the reasoning of Berko v. Freda, supra, 93 N.J. 84–91, remains persuasive and instructive
in the context of the common law. See, e.g., Moody v. Delta Western, Inc.,
supra, 38 P.3d 1141.
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the New Mexico Supreme Court has observed, given
these shifts in the common law, ‘‘[m]ost modern decisions base the firefighter’s rule on a public policy rationale.’’25 Baldonado v. El Paso Natural Gas Co., supra,
143 N.M. 291; see also Moody v. Delta Western, Inc.,
25
As the majority points out, the appellate courts of a small minority of
jurisdictions, notably Oregon and South Carolina, have rejected the firefighter’s law as a matter of common law. See also Court v. Grzelinski, supra,
72 Ill. 2d 150–51 (limiting firefighter’s rule to premises liability cases); Angelo
v. Campus Crest at Orono, LLC, United States District Court, Docket No.
1:15CV469 (JCN) (D. Maine February 1, 2016) (discussing two Maine trial
court decisions declining to adopt firefighter’s rule, and denying motion to
dismiss because the state’s supreme court had not yet adopted firefighter’s
rule, with further consideration of issue ‘‘more appropriately made with a
fully-developed record’’). The leading case on the minority view is Christensen v. Murphy, supra, 296 Or. 619–21, which relied largely on the statutory
abolition of assumption of risk in abandoning the firefighter’s rule, noting
that ‘‘so-called policy reasons [in support of firefighter’s rule] are merely
redraped arguments drawn from premises liability or implied assumption
of risk, neither of which are now available as legal foundations in this
state.’’ I view Christensen, including its reliance on Prosser’s criticism, as
inconsistent with our decisions in Kaminski v. Fairfield, supra, 216 Conn.
38–39, and Lodge v. Arett Sales Corp., supra, 246 Conn. 584–85. Christensen
also is also inconsistent with our well established duty and public policy
analysis; see, e.g., Lawrence v. O & G Industries, Inc., supra, 319 Conn.
650–51; because the Oregon Supreme Court expressly declined to consider
the costs and benefits of increased litigation in its analysis of the firefighter’s
rule. See Christensen v. Murphy, supra, 620.
The South Carolina Supreme Court’s decision in Minnich v. Med-Waste,
Inc., 349 S.C. 567, 564 S.E.2d 98 (2002), is similarly unpersuasive. In that
case, the South Carolina Supreme Court declined to adopt the firefighter’s
rule as question of first impression because ‘‘those jurisdictions which have
adopted the firefighter’s rule offer no uniform justification therefor, nor do
they agree on a consistent application of the rule. The legislatures in many
jurisdictions which adhere to the rule have found it necessary to modify or
abolish the rule.’’ Id., 575. I disagree with this analysis, insofar as its criticism
of the doctrine’s exceptions fails to appreciate the nuance necessary to
achieve a rule that is just for both citizen and first responder.
I do, however, disagree with the majority’s reliance on Hopkins v. Medeiros, 48 Mass. App. Ct. 600, 724 N.E.2d 336 (2000), for the proposition that
Massachusetts has rejected the firefighter’s rule as a matter of common
law. Although the Hopkins decision had some discussion of the minority
of jurisdictions that have rejected the firefighter’s rule as a matter of common
law, such as Christensen v. Murphy, supra, 296 Or. 610, it ultimately decided
the issue on statutory grounds, relying on the existence of ‘‘two [state]
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supra, 38 P.3d 1142; Apodaca v. Willmore, supra, 306
Kan. 122; Farmer v. B & G Food Enterprises, Inc.,
supra, 818 So. 2d 1159–60; Ellinwood v. Cohen, 87 A.3d
1054, 1058 n.5 (R.I. 2014); Fordham v. Oldroyd, supra,
171 P.3d 413–14. This allows for an ‘‘approach to the
firefighter’s rule [that] will encourage the public to ask
for rescue while allowing professional rescuers to seek
redress in limited but appropriate circumstances.’’ Baldonado v. El Paso Natural Gas Co., supra, 143 N.M. 293.
I agree, then, with the Rhode Island Supreme Court
that the firefighter’s rule ‘‘bar[s] an injured public-safety
official from maintaining a negligence action against a
tortfeasor whose alleged malfeasance is responsible for
bringing the officer to the scene of a fire, crime, or
other emergency where the officer is injured. . . . To
be shielded from liability under the public-safety officer’s rule, the defendant, or alleged tortfeasor, must
establish three elements: (1) that the tortfeasor injured
the [first responder] . . . in the course of [the first
responder’s] employment; (2) that the risk the tortfeastatutes . . . that grant police officers the right to file suit against alleged
tortfeasors . . . . The [l]egislature has thereby expressly chosen not to
immunize such individuals from suits in tort. We think this consideration
decisive, and it constrains us to conclude that the firefighter’s rule has no
continuing vitality in Massachusetts. To conclude otherwise would contravene legislative intent.’’ Hopkins v. Medeiros, supra, 608–609.
Finally, I disagree with the majority’s reliance on Thompson v. FMC
Corp., 710 So. 2d 1270, 1271 (Ala. Civ. App. 1997), and Bath Excavating &
Construction Co. v. Wills, 847 P.2d 1141, 1146–47 (Colo. 1993), for the
proposition that those jurisdictions have ‘‘refused’’ or ‘‘declined’’ to adopt
the firefighter’s rule. Those cases stand only for the far different proposition
that the Alabama Court of Civil Appeals and the Colorado Supreme Court
did not need to reach the question of whether to adopt a firefighter’s rule
on the facts of those cases. See Thompson v. FMC Corp., supra, 1271 (‘‘we
need not decide whether this state should adopt the firefighter’s rule’’); Bath
Excavating & Construction Co. v. Wills, supra, 1147 (‘‘we do not believe
that the underlying rationale of the cases from other jurisdictions that have
adopted a fireman’s rule would extend’’ to water department employee, and
therefore ‘‘[w]e express no view on the question of whether Colorado should
judicially adopt a no-duty fireman’s rule’’).
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sor created was the type of risk that one could reasonably anticipate would arise in the dangerous situation
which [the first responder’s] employment requires [him
or her] to encounter; and (3) that the tortfeasor is the
individual who created the dangerous situation which
brought the [first responder] . . . to the . . . accident
scene . . . .’’ (Citations omitted; internal quotation
marks omitted.) Ellinwood v. Cohen, supra, 87 A.3d
1057–58.
With respect to the circumstances under which it is
appropriate for our first responders to seek redress,
I find instructive the Kansas Supreme Court’s recent
formulation of exceptions to the firefighter’s rule, under
which ‘‘law enforcement officers, like firefighters, who
suffer injuries as a result of discharging their duties at
the scene of negligently caused hazards or conditions
their jobs require them to mitigate and eliminate cannot
recover from the person or persons responsible for the
existence of the hazards or conditions, unless one of
the three exceptions . . . applies. Under those exceptions, a law enforcement officer will not be barred from
recovery [1] for negligence or intentional acts of misconduct by a third party, [2] if the individual responsible
for the [officer’s] presence engages in a subsequent act
of negligence after the [officer] arrives at the scene,26
or [3] if an individual fails to warn of known, hidden
dangers on his premises or misrepresents the nature
of the hazard where such misconduct causes the injury
to the [officer].’’ (Footnote added; internal quotation
26
I note that the trial court in Levandoski had held that ‘‘the firefighter’s
rule should be extended to nonpremises liability cases, but that the socalled ‘subsequent negligence’ exception to the rule would also apply. Under
that exception, a police officer is not treated as a licensee when the defendant
engages in negligent acts after the police officer arrives at the scene.’’
Levandoski v. Cone, supra, 267 Conn. 658 n.5. This court did not consider
whether ‘‘subsequent negligence’’ exception to the firefighter’s rule applies,
instead stating more broadly that ‘‘the firefighter’s rule simply does not
apply’’ in nonpremises liability cases. Id.

September 26, 2017

326 Conn. 788

CONNECTICUT LAW JOURNAL

SEPTEMBER, 2017

Page 57

843

Sepega v. Delaura

marks omitted.) Apodaca v. Willmore, supra, 306
Kan. 122–23.
Legislative action, as in some of our sister states,
would be ideal for making the appropriate findings and
articulating the contours of Connecticut’s firefighter’s
rule. See footnote 15 of this concurring opinion. Nevertheless, until such time as our legislature can act, I
would adopt a formulation of the firefighter’s rule as a
matter of common law that encourages citizens to seek
help in emergencies, while not slamming the courthouse door to appropriate claims of our first
responders.
II
Although I respectfully disagree with its firefighter’s
rule analysis, I nevertheless agree with the majority’s
order reversing the judgment of the trial court on the
ground that the firefighter’s rule does not bar the plaintiff’s claims. I reach this conclusion because the facts
of the present case, as in Levandoski, do not implicate
the public policy of encouraging calls for emergency
assistance. I suggest that Levandoski may be more narrowly read to hold that the firefighter’s rule does not
preclude the imposition of a duty of care on persons
fleeing or resisting police officers, which is not inconsistent with the public policy of encouraging Connecticut’s
citizens to summon emergency services when they
are needed.
Specifically, Pennsylvania’s intermediate appellate
court has cited Levandoski in support of its conclusion
that a person who fled from a police officer owed that
officer, who was injured during the chase, a duty of
care given factors such as: (1) ‘‘the utter dearth of social
utility of . . . conduct in fleeing from an officer’’; (2)
‘‘the obvious risk and foreseeability of possible injury
to the pursuing officer’’; (3) ‘‘the positive consequences
of discouraging flight and encouraging apprehension of
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criminals’’; and (4) ‘‘the public interest in empowering
police to enforce the law and keep the communities safe
. . . .’’ Schemberg v. Smicherko, 85 A.3d 1071, 1076 (Pa.
Super. 2014); see also Lanza v. Polanin, supra, 581 So.
2d 132 (firefighter’s rule did not bar action by police
officer against passenger in vehicle involved in accident
that occasioned officer’s presence, when passenger
injured officer in course of resisting arrest); Trainor
v. Santana, 86 N.J. 403, 404–408, 432 A.2d 23 (1981)
(firefighter’s rule did not bar action against defendant
who injured police officer while trying to escape from
arrest during traffic stop).
Indeed, in holding that the firefighter’s rule, as a matter of public policy, barred a police officer injured after
a high speed chase from bringing a civil claim against
the owner of a stolen vehicle, claiming negligence for
leaving the keys in the ignition, the New Jersey Supreme
Court emphasized that ‘‘nothing in the ‘fireman’s rule’
prevents [the police officer] from suing the thief.’’ Berko
v. Freda, supra, 93 N.J. 90. The New Jersey court aptly
rejected the proposition that police officers who fight
crime ‘‘must expect an occasional encounter with violence. Why then should they be permitted to sue a thief
for personal injuries when they have assumed the risk
that the thief might fight back? We resolve this paradox
by observing that the public policy underlying the fireman’s rule simply does not extend to intentional abuse
directed specifically at a police officer. To permit this
would be to countenance unlimited violence directed
at the policeman in the course of most routine duties.
Certainly the policeman and his employer should have
some private recourse for injuries so blatantly and criminally inflicted. . . . No fundamental unfairness results
from allowing an officer to sue a criminal. The crook
does not summon the police for help. While the police
are paid to risk being assaulted, they are not paid to
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submit to a criminal assault.’’27 (Citation omitted; internal quotation marks omitted.) Id., 90.
To me, this is where the reach of Levandoski should
end, namely, with a holding that the firefighter’s rule
does not preclude police officers from bringing civil
actions against suspects or perpetrators who have
endangered them through their conduct in fleeing from
or resisting apprehension. Indeed, like the fleeing defendant in Levandoski, the defendant in the present case,
by barricading himself in the house after violating a
protective order, actively engaged in conduct that had
the effect of endangering the plaintiff after his arrival
at the scene. Put differently, the defendant was not the
party who sought or received emergency aid; instead,
his conduct was consistent with the plaintiff, a law
enforcement officer, being the last person he wanted
to see.28 Given that the relatively high risks created by
27

I note, however, that not all courts share this view of the firefighter’s rule.
See Zanghi v. Niagara Frontier Transportation Commission, 85 N.Y.2d
423, 440, 649 N.E.2d 1167, 626 N.Y.S.2d 23 (1995) (‘‘For example, if a police
officer who is simply walking on foot patrol is injured by a flower pot that
fortuitously falls from an apartment window, the officer can recover damages
because nothing in the acts undertaken in the performance of police duties
placed him or her at increased risk for that accident to happen. On the
other hand, if an officer is injured by a suspect who struggles to avoid an
arrest, the rule precludes recovery in tort because the officer is specially
trained and compensated to confront such dangers.’’), superseded in part
by statute as stated in Wadler v. New York, 14 N.Y.3d 192, 194, 925 N.E.2d
875, 899 N.Y.S.2d 73 (2010) (noting that N.Y. Gen. Oblig. Law § 11-106 [McKinney 2017] limits firefighter’s rule to actions against employer or coemployee); Juhl v. Airington, 936 S.W.2d 640, 647–48 (Tex. 1996) (Gonzalez,
J., concurring) (urging court to adopt firefighter’s rule to bar claims of police
officer against abortion clinic demonstrator, arising from officer’s injuries
sustained while forcibly removing demonstrator from premises).
28
Given the broad manner in which we construe allegations in a complaint
in deciding a motion to strike, I recognize that the rather sparse allegations
in the complaint might also be understood to encompass conduct that
reflects a person needing assistance during a mental health emergency, in
addition to having committed criminal conduct. Accordingly, I reserve further judgment on this matter, including the scope of any duty owed, until
discovery proceeds and a factual record is developed.

Page 60

CONNECTICUT LAW JOURNAL

846

SEPTEMBER, 2017

September 26, 2017

326 Conn. 846

Lund v. Milford Hospital, Inc.

the defendant’s conduct bring with them minimal social
utility, it does not implicate any fundamental principle
of justice to hold that he owed the plaintiff a duty of
reasonable care. Accordingly, I agree with the majority
that the trial court improperly granted the defendant’s
motion to strike in the present case.
I concur in the majority’s judgment reversing the
judgment of the trial court and remanding the case for
further proceedings according to law.

JUSTIN LUND v. MILFORD HOSPITAL, INC.
(SC 19834)
Rogers, C. J., and Eveleigh, McDonald, Espinosa and Robinson, Js.*
Syllabus
The plaintiff, a police officer, brought a negligence action, seeking to recover
damages for personal injuries that he sustained while subduing an emotionally disturbed person, P, who had been committed to the defendant
hospital’s custody on an emergency basis for psychiatric evaluation.
Specifically, the plaintiff alleged that P had been transported to the
defendant’s facilities after exhibiting certain irrational behavior and
injuring two other police officers at the scene of an automobile accident.
The plaintiff traveled to the defendant’s facilities to check on the injured
officers and observed that P had been restrained by the defendant’s
employees. Subsequently, P was allowed to go to the bathroom unaccompanied and unrestrained. Upon exiting the bathroom, P threw an object
at the plaintiff and fled. The plaintiff was injured in the course of the
pursuit that followed. The defendant filed a motion to strike the original
complaint, which the trial court granted, concluding that the plaintiff’s
claim was barred by the justifications underlying the firefighter’s rule,
which generally bars firefighters and police officers who enter private
property in the exercise of their duties from bringing civil actions against
the landowner for injuries caused by defective conditions on the property. The plaintiff then filed a substitute complaint, to which the defendant objected. In sustaining the defendant’s objection, the trial court
concluded that, despite certain new allegations, the plaintiff had failed
to state a claim for which relief could be granted. The trial court subse* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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quently rendered judgment for the defendant, from which the plaintiff
appealed. Held:
1. This court concluded that the allegations set forth in the plaintiff’s substitute complaint were materially different from those in the original complaint, and, therefore, the plaintiff had preserved his right to appeal
after repleading; the new and revised factual allegations set forth in the
substitute complaint, read in the light most favorable to the plaintiff,
constituted a good faith effort to address the trial court’s determination
that the claims of negligence in the original complaint were barred by
the justifications underlying the firefighter’s rule insofar as the substitute
complaint deemphasized, or eliminated entirely, the plaintiff’s role in
P’s committal.
2. The trial court improperly sustained the defendant’s objection to the
plaintiff’s substitute complaint, this court having concluded that the
claims of negligence set forth therein alleged a valid cause of action
and, therefore, the trial court’s judgment was reversed and the case was
remanded for further proceedings; pursuant to this court’s decision in
Sepega v. DeLaura (326 Conn. 788), the firefighter’s rule does not extend
to cases, such as the present case, in which the complaint alleges ordinary negligence rather than premises liability.
(Two justices dissenting in one opinion)
Argued February 22—officially released September 26, 2017
Procedural History

Action to recover damages for the defendant’s alleged
negligence, and for other relief, brought to the Superior
Court in the judicial district of Ansonia-Milford, where
the court, Stevens, J., granted the defendant’s motion
to strike the plaintiff’s complaint; thereafter, the court,
Stevens, J., granted the defendant’s objection to the
plaintiff’s corrected substitute complaint and the defendant’s motion for judgment, and rendered judgment
thereon for the defendant, from which the plaintiff
appealed. Reversed; further proceedings.
Jennifer B. Goldstein, with whom were Jonathan
M. Levine and, on the brief, Jeffrey L. Ment, for the
appellant (plaintiff).
Sherwin M. Yoder, with whom, on the brief, was
Mariella LaRosa, for the appellee (defendant).
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EVELEIGH, J. The plaintiff, Justin Lund, a Connecticut state trooper, brought this action against the defendant, Milford Hospital, Inc., seeking damages for
personal injuries sustained while subduing an emotionally disturbed person, Dale Pariseau, who had been
committed to the defendant’s custody on an emergency
basis for psychiatric evaluation. The plaintiff has
alleged that the defendant was negligent in numerous
ways, including (1) failing to supervise or restrain Pariseau properly, (2) failing to provide for adequate security in the area where foreseeably dangerous patients
are held, (3) allowing Pariseau, who was known to
be dangerous, to go to the bathroom unrestrained and
unaccompanied, and (4) failing to train its staff
properly.
The record contains the following relevant procedural history. The plaintiff filed a substitute complaint1
1

The substitute complaint alleges the following underlying facts. Pariseau
had been transported to the defendant’s facilities and committed for psychiatric observation following certain violent and irrational behavior—including attacks that injured two police officers—at the scene of an automobile
accident on Interstate 95. The plaintiff, who had been attending to an earlier
accident nearby and had assisted in Pariseau’s arrest, subsequently traveled
to the defendant’s facilities to check on the condition of the injured police
officers. The defendant did not ‘‘at any time’’ ask for the assistance of any
police officer, including the plaintiff, with regard to Pariseau. In the process
of checking on the injured police officers, the defendant’s employees showed
the plaintiff that Pariseau was being restrained under observation while
undergoing a full psychiatric evaluation. The plaintiff relied on the representations of the defendant’s employees that Pariseau had been properly
secured and restrained.
Shortly before leaving, the plaintiff noticed that Pariseau was no longer
in his room. The plaintiff asked where Pariseau had gone, and a nurse
indicated that he had gone unaccompanied and unrestrained into the bathroom behind the nurse’s station to change into a hospital gown. The plaintiff
then knocked on the locked bathroom door, heard water running in the
sink, and asked Pariseau to unlock the door. Pariseau asked for more time
in the bathroom, with the water still running. After ten minutes, Pariseau
flung open the door and ran out, hurling a garbage can that was filled with
a mix of hot water and his own urine at the plaintiff, another police officer,
and two nurses. The plaintiff, after slipping and falling in the mix of urine

September 26, 2017

326 Conn. 846

CONNECTICUT LAW JOURNAL

SEPTEMBER, 2017

Page 63

849

Lund v. Milford Hospital, Inc.

pursuant to Practice Book § 10-442 after the trial court
granted the defendant’s motion to strike his original
complaint on the ground that the claims set forth therein
were barred by ‘‘underlying justifications for the [firefighter’s] rule . . . .’’ In sustaining the defendant’s
objection to the substitute complaint, the trial court
concluded that, despite certain new allegations, the
plaintiff’s pleading failed to state a claim for which
relief could be granted because this court’s decision in
Kaminski v. Fairfield, 216 Conn. 29, 38–39, 578 A.2d
1048 (1990), is not limited to cases in which a person
has actually requested police assistance. The trial court
rendered judgment accordingly, and this appeal followed.3On appeal, the plaintiff claims primarily that,
under this court’s subsequent decision in Levandoski
v. Cone, 267 Conn. 651, 841 A.2d 208 (2004), the firefighter’s rule does not bar police officers from bringing negligence claims in nonpremises liability cases for injuries
suffered during the performance of their duties. The
plaintiff also claims that the trial court erred in sustaining the objection to the substitute complaint
because the allegations set forth therein were materially
different from his original complaint. For the reasons
that follow, we reverse the judgement of the trial court
and remand the case for further proceedings.
and water on the floor, caught up with Pariseau and, with the assistance
of others, subdued him. In the course of these events, the plaintiff sustained
injuries to his head, shoulder, elbow, wrist, and hand.
2
Practice Book § 10-44 provides: ‘‘Within fifteen days after the granting
of any motion to strike, the party whose pleading has been stricken may file
a new pleading; provided that in those instances where an entire complaint,
counterclaim or cross complaint, or any count in a complaint, counterclaim
or cross complaint has been stricken, and the party whose pleading or a
count thereof has been so stricken fails to file a new pleading within that
fifteen day period, the judicial authority may, upon motion, enter judgment
against said party on said stricken complaint, counterclaim or cross complaint, or count thereof. Nothing in this section shall dispense with the
requirements of Sections 61-3 or 61-4 of the appellate rules.’’
3
The plaintiff appealed from the judgment of the trial court to the Appellate
Court, and we transferred the appeal to this court pursuant to General
Statutes § 51-199 (c) and Practice Book § 65-1.
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I
The governing legal principles on motions to strike
are very well established. ‘‘[A]fter a court has granted
a motion to strike, [a party] may either amend his pleading [pursuant to Practice Book § 10-44] or, on the rendering of judgment, file an appeal. . . . The choices
are mutually exclusive [as the] filing of an amended
pleading operates as a waiver of the right to claim that
there was error in the sustaining of the [motion to strike]
the original pleading. . . . Stated another way: When
an amended pleading is filed, it operates as a waiver
of the original pleading. The original pleading drops out
of the case and although it remains in the file, it cannot
serve as the basis for any future judgment, and previous
rulings on the original pleading cannot be made the
subject of appeal.’’ (Citations omitted; internal quotation marks omitted.) Ed Lally & Associates, Inc. v.
DSBNC, LLC, 145 Conn. App. 718, 745–46, 78 A.3d 148,
cert. denied, 310 Conn. 958, 82 A.3d 626 (2013); see also
Royce v. Westport, 183 Conn. 177, 178–79, 439 A.2d 298
(1981); Caltabiano v. L & L Real Estate Holdings II,
LLC, 128 Conn. App. 84, 90, 15 A.3d 1163 (2011); Wilson
v. Hryniewicz, 38 Conn. App. 715, 719, 663 A.2d 1073,
cert. denied, 235 Conn. 918, 665 A.2d 610 (1995).
If the plaintiff elects to replead following the granting
of a motion to strike, the defendant may take advantage
of this waiver rule by challenging the amended complaint as not ‘‘materially different than the [stricken]
. . . pleading that the court had determined to be
legally insufficient. That is, the issue [on appeal
becomes] whether the court properly determined that
the plaintiffs had failed to remedy the pleading deficiencies that gave rise to the granting of the motions to
strike or, in the alternative, set forth an entirely new
cause of action. It is proper for a court to dispose of
the substance of a complaint merely repetitive of one
to which a demurrer had earlier been sustained.’’ Cal-
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tabiano v. L & L Real Estate Holdings II, LLC, supra,
128 Conn. App. 88. ‘‘Furthermore, if the allegations in a
complaint filed subsequent to one that has been stricken
are not materially different than those in the earlier,
stricken complaint, the party bringing the subsequent
complaint cannot be heard to appeal from the action
of the trial court striking the subsequent complaint.’’
Id., 90; see also Parsons v. United Technologies Corp.,
243 Conn. 66, 74, 700 A.2d 655 (1997). In the present
case, the defendant argues that, because the two complaints were not materially different, no other issue is
properly before the court on appeal, and the plaintiff
abandoned any claim of error with respect to the trial
court’s prior decision striking the original complaint.
We disagree. The law in this area requires the court to
compare the two complaints to determine whether the
amended complaint ‘‘advanced the pleadings’’ by remedying the defects identified by the trial court in granting
the earlier motion to strike.4 Caltabiano v. L & L Real
Estate Holdings II, LLC, supra, 88–89. In determining
whether the amended pleading is ‘‘materially different,’’
we read it in the light most favorable to the plaintiff.5
See, e.g., Melfi v. Danbury, 70 Conn. App. 679, 684,
4
‘‘An example of a proper pleading filed pursuant to Practice Book § 1044 is one that [supplies] the essential allegation lacking in the complaint
that was stricken.’’ (Internal quotation marks omitted.) Perugini v. Giuliano,
148 Conn. App. 861, 878, 89 A.3d 358 (2014). It may not assert an entirely
new cause of action premised on a legal theory not previously asserted in
the stricken complaint, which would require permission under Practice
Book § 10-60 (a). See also id., 878–79 (substitute complaint asserting new
legal theories was not proper because it did not correct deficiencies identified in previous decision granting motion to strike, which was grounded on
fact that ‘‘Rules of Professional Conduct do not give rise to a private cause
of action,’’ and, thus, ‘‘there was no essential allegation or any other correction to be added that would have made the stricken count legally sufficient’’
[internal quotation marks omitted]).
5
Subsequent appellate review of this comparative process is plenary
because it considers the trial court’s interpretation of the pleadings. See,
e.g., Caltabiano v. L & L Real Estate Holdings II, LLC, supra, 128 Conn.
App. 88.
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800 A.2d 582, cert. denied, 261 Conn. 922, 806 A.2d
1061 (2002).6
Changes in the amended pleading are material if they
reflect a ‘‘good faith effort to file a complaint that states
a cause of action’’ in a manner responsive to the defects
identified by the trial court in its grant of the motion
to strike the earlier pleading. Parsons v. United Technologies Corp., supra, 243 Conn. 75–76. Factual revi6
We note that the defendant’s arguments regarding this issue may be
premised on a misunderstanding of the trial court’s memorandum of decision. Specifically, the introduction to the trial court’s decision sustaining
the defendant’s objection to the substitute complaint states generally that
the court ‘‘agrees’’ with the defendant’s arguments ‘‘that the allegations of
the substitute complaint are insufficient to cure the legal deficiencies of
the earlier pleading. The defendant requests that its objection be sustained
and that judgment enter in its favor based on the plaintiff’s failure to file
an adequate substitute pleading in response to the order granting the motion
to strike. See Practice Book § 10-44.’’ Acknowledging the changes made
to the allegations in the substitute complaint, the trial court nevertheless
concluded that the ‘‘substantive allegations of the substitute complaint
describing the circumstances of the plaintiff’s injur[ies] remain essentially
the same as those of the original complaint.’’ The trial court’s analysis does
not, however, specifically conclude that the substitute complaint lacked
‘‘materially different’’ allegations; see Caltabiano v. L & L Real Estate Holdings II, LLC, supra, 128 Conn. App. 88; rather, the trial court went on to
reach the merits of the plaintiff’s claim, concluding that, in light of the factual
allegations made in the substitute complaint, the justifications underlying
the firefighter’s rule barred the plaintiff’s cause of action. Specifically, the
trial court concluded that the plaintiff’s substitute complaint continued to
allege that ‘‘the defendant’s negligence precipitated the very reason for his
involvement’’ and rejected ‘‘the plaintiff’s argument that the . . . holding
in Kaminski . . . should be applied only in situations where a person
actually requests police assistance.’’ Following Jainchill v. Friends of Keney
Park, Superior Court, judicial district of Hartford, Docket No. CV-00-0800130S (February 28, 2001), the trial court in the present case reiterated that
‘‘there is no question that the alleged acts of negligence . . . were ‘intimately
connected’ with the very reason why the plaintiff became involved with
Pariseau and why he acted to apprehend Pariseau when he attempted to
escape. Specifically, the plaintiff engaged Pariseau precisely because he was
concerned about the level of the [defendant’s] control or supervision of
Pariseau. Furthermore, the plaintiff was injured while acting in the performance of his duty as a police officer to apprehend a dangerous, fleeing
individual and to protect other people from this potential danger.’’
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sions or additions are necessary; mere rewording that
‘‘basically restate[s] the prior allegations’’ is insufficient
to render a complaint new following the granting of a
previous motion to strike. Caltabiano v. L & L Real
Estate Holdings II, LLC, supra, 128 Conn. App. 89 n.4.
The changes in the allegations need not, however, be
extensive to be material.
For example, in Parsons, the trial court had stricken
an earlier wrongful termination count on the ground
that the complaint had ‘‘fail[ed] to specify a particular
‘workplace’ or ‘place of employment’ within Bahrain
that was allegedly unsafe. The [trial] court held that the
plaintiff’s allegation that the entire nation was generally
unsafe was insufficient.’’ Parsons v. United Technologies Corp., supra, 243 Conn. 75. In concluding that the
additional facts pleaded in the subsequent complaint
‘‘render the allegations sufficiently different from those
in the [stricken] complaint to make the waiver rule
inapplicable,’’ this court recognized that ‘‘the only difference between the two sets of allegations is the addition of the specific location in Bahrain to which the
plaintiff was to be sent. This addition, however,
addresses the specific defect that the trial court had
emphasized in originally striking the plaintiff’s wrongful
termination claim . . . .’’ Id., 74–75; see also id., 71
(noting that amendment specified location of ‘‘ ‘Headquarters, Bahrain Defense Force,’ ’’ while previously
stricken complaint ‘‘merely stated that the plaintiff was
to be sent to Bahrain’’). The court emphasized that,
‘‘although the plaintiff’s subsequent additions to his factual allegations may have been limited, they can fairly
be read as attempting to address the specific problem
identified by the trial court in striking the plaintiff’s
original wrongful termination claim. The plaintiff
appears to have made a good faith effort to file a com-
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plaint that states a cause of action.’’7 (Footnote omitted.) Id., 75–76.
The defendant argues that the trial court properly
concluded that the substitute complaint was not materi7

A comparison of other cases is helpful to illustrate those amendments
that rise to the level of ‘‘materially different’’ for purposes of avoiding the
waiver rule. Compare Alexander v. Commissioner of Administrative Services, 86 Conn. App. 677, 683, 862 A.2d 851 (2004) (‘‘new allegations [in
amended complaint] that transformed [the] previous, generic equal protection claim into a colorable claim of selective enforcement . . . differ materially from the equal protection allegation contained in [the] original
complaint’’), Emerick v. Kuhn, 52 Conn. App. 724, 734, 737 A.2d 456 (adding
statutory and constitutional references, even if inapposite, ‘‘may be read as
attempting to address the legal insufficiency specifically identified by the
trial court . . . making the count materially different,’’ and, therefore, plaintiff had not ‘‘waived his right to appeal from the striking’’), cert. denied, 249
Conn. 929, 738 A.2d 653, cert. denied, 528 U.S. 1005, 120 S. Ct. 500, 145 L.
Ed. 2d 386 (1999), and Doe v. Marselle, 38 Conn. App. 360, 364–65, 660 A.2d
871 (1995) (reaching ‘‘merits of the plaintiff’s argument that she has pleaded
wilful conduct’’ in amended complaint because, ‘‘[d]espite this inexplicable
continued absence of the word wilful, her next pleading contained additional
language with which she argues that wilful conduct may be inferred,’’ which
constituted ‘‘a good faith effort to file a complaint that states a cause of
action’’), rev’d on other grounds, 236 Conn. 845, 675 A.2d 835 (1996), with
St. Denis v. de Toledo, 90 Conn. App. 690, 695–96, 879 A.2d 503 (reiteration
of facts, without satisfying defect by providing content of confidential information gained by defendant during attorney-client relationship, did not constitute ‘‘materially different’’ complaint), cert. denied, 276 Conn. 907, 884
A.2d 1028 (2005), Ross v. Forzani, 88 Conn. App. 365, 369–70, 869 A.2d 682
(2005) (waiver rule applicable when original complaint alleged that ‘‘ ‘the
defendant deposed the plaintiff and . . . used against the plaintiff at said
deposition confidential information [previously] disclosed by the plaintiff
to the defendant’s law firm,’ ’’ and amended complaint ‘‘simply restated the
original allegations, now stating that ‘[i]n representing [the plaintiff’s wife]
in the dissolution of her marriage to the plaintiff, after having represented the
plaintiff in the same matter, the defendant used to the plaintiff’s disadvantage
privileged information obtained as a result of his prior representation of
the plaintiff’ ’’), and Parker v. Ginsburg Development CT, LLC, 85 Conn.
App. 777, 780 n.2, 859 A.2d 46 (2004) (‘‘[T]he plaintiff attempted to amend
the complaint by emphasizing that he had been promised employment until
a certain time and omitted the language regarding the number of houses
contemplated to be sold per year. These changes are not material. Furthermore, substituting the phrase ‘explicitly told’ for ‘promised without ambiguity’ does not change the plaintiff’s status as an at-will employee, which was
the basis of the trial court’s decision to strike the complaint. In both the
original and substitute complaints, the two phrases mean the same thing.’’).
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ally different from the original complaint and, therefore,
properly sustained its objection. We disagree. While the
original and substitute complaints at issue in the present
appeal contain similar factual allegations and specifications of negligence, there are significant differences
that appear to address the trial court’s determination
that the claims in the original complaint were barred
by the justifications underlying the firefighter’s rule.
In particular, the original complaint alleged that the
plaintiff followed the ambulance transporting Pariseau
to the defendant’s facilities to ‘‘both . . . check
upon the condition of the [police officers] injured by
Pariseau incident to his arrest, and to attend to the
paperwork necessary for Pariseau’s emergency committal as a psychiatric patient. To this end, he brought
with him Pariseau’s effects, specifically the quantities
of psychotropic prescription drugs [found in Pariseau’s
car] as evidence of the necessity of such committal.’’
(Emphasis added.) The original complaint then alleges
that, when the plaintiff arrived at the defendant’s facilities, ‘‘he first checked on the condition of the injured
[police officers], then he attended to filling out the
emergency committal paperwork for Pariseau. Pursuant to committal, [the defendant] took Pariseau into
custody based on the evidence of the clear danger he
posed to the public. During this process, [the plaintiff]
was shown by [the defendant’s employees] that Pariseau was in a holding room under observation, undergoing a full psychiatric evaluation. [The plaintiff] saw that
Pariseau had been placed in restraints by [the defendant’s employees].’’ (Emphasis added.)
In granting the defendant’s motion to strike the original complaint, the trial court agreed with the plaintiff
that this court stated in Levandoski v. Cone, supra, 267
Conn. 661, that the firefighter’s rule itself is limited to
premises liability cases. Nevertheless, the court followed Superior Court case law; see, e.g., Jainchill v.
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Friends of Keney Park, Superior Court, judicial district
of Hartford, Docket No. CV-00-0800130-S (February 28,
2001); implementing the policies underlying the firefighter’s rule as expressed in Kaminski v. Fairfield,
supra, 216 Conn. 38–39, and Lodge v. Arett Sales Corp.,
246 Conn. 563, 579–81, 717 A.2d 215 (1998), and determined that it precluded liability based on the allegations
in the complaint because ‘‘the plaintiff was injured while
acting in the performance of his duty as a police officer
and that the alleged acts of negligence were intimately
connected with the very occasion for which the plaintiff was on the property.’’ (Emphasis added; internal
quotation marks omitted.) The trial court relied on the
allegations that the plaintiff had arrested Pariseau and
brought him to the defendant’s facilities for emergency
commitment, at which point the plaintiff became concerned about the defendant’s security measures.
The new and revised factual allegations in the substitute complaint are responsive to the memorandum of
decision granting the motion to strike insofar as they
deemphasize, or eliminate entirely, the plaintiff’s role
in Pariseau’s committal. First, the substitute complaint
contains a new paragraph alleging that the plaintiff first
proceeded to Bridgeport Hospital ‘‘to follow up with [a
separate] accident,’’ which had occurred prior to and
in the vicinity of Pariseau’s accident. See footnote 1 of
this opinion. The substitute complaint then alleges that,
‘‘[u]pon the completion of his obligations as to the first
accident, the plaintiff left Bridgeport Hospital and proceeded to [the defendant’s facilities], to check upon the
condition of the [police officers] injured by Pariseau
incident to his arrest.’’ Notably, the substitute complaint
omits the allegation from the original complaint concerning the plaintiff’s role in completing the documents
necessary for Pariseau’s emergency committal. The
substitute complaint further minimizes the plaintiff’s
role in the committal of Pariseau, alleging that, when
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the plaintiff arrived at the defendant’s facilities, ‘‘he
first checked on the condition of the [injured police
and officers and then] attended to additional
paperwork.’’ The substitute complaint then specifically
alleges that, ‘‘[b]ased upon the actions of Pariseau and
the observations of [the injured police officers], an
emergency committal was completed for Pariseau pursuant to [General Statutes] § 17a-503 (a).’’ To this end,
the substitute complaint also alleges that the defendant
‘‘did not at any time call for or seek or invite in any
regard the assistance of the Connecticut state troopers,
including but not limited to [the plaintiff].’’8
Read in the light most favorable to the plaintiff, the
allegations set forth in the plaintiff’s substitute complaint constitute a ‘‘good faith effort’’ to address the
pleading deficiency identified by the trial court in granting the motion to strike the original complaint. Parsons
v. United Technologies Corp., supra, 243 Conn. 75–76.
Specifically, the new allegations in the substitute complaint are an attempt to distinguish this case from Kaminski v. Fairfield, supra, 216 Conn. 31, which held that
the parents who allowed their adult schizophrenic son
to live with them could not be held vicariously liable
for the injuries he inflicted on a policeman, and that
8
The plaintiff also added new allegations to the substitute complaint
concerning the defendant’s duty. The substitute complaint emphasized that
the plaintiff ‘‘at no time assumed a duty as a public servant to protect a
mentally compromised individual’’ and that the plaintiff had acted under
an assumption that, following Pariseau’s committal, the defendant and its
employees ‘‘would perform to the reasonable standards inherent in their
duty as professional custodians so as not to risk the safety and well-being
of others.’’ The plaintiff also added numerous allegations emphasizing the
defendant’s special competence and relationship of custody and control
over Pariseau in light of the emergency committal under § 17a-503 (a).
We note that the substitute complaint also contains certain immaterial
differences, namely, an allegation that the plaintiff walked from the first
accident on Interstate 95 to a second accident involving Pariseau. See footnote 1 of this opinion. Likewise, the substitute complaint also provides
greater detail about the plaintiff’s injuries.
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they had no duty to warn beyond the initial call. The
new allegations seek to disconnect the plaintiff’s presence from the emergency committal of Pariseau in an
apparent attempt to address the trial court’s observation in granting the motion to strike that the defendant’s
‘‘alleged acts of negligence were intimately connected
with the very occasion for which the plaintiff was on
the property.’’ (Internal quotation marks omitted.) The
new allegations in the substitute complaint, therefore,
materially differ from those in the original complaint
for purposes of preserving the plaintiff’s right to appeal
after repleading pursuant to Practice Book § 10-44.
Accordingly, we reach the merits of the plaintiff’s claims
on appeal.
II
We note that, following this court’s decisions in Kaminski and Levandoski, some trial court judges have
continued to apply the firefighter’s rule9 to nonpremises
liability claims while others have not. In the present
case, the trial court relied on Jainchill v. Friends of
Kenney Park, supra, Superior Court, Docket No. CV00-0800130-S, which had applied the justifications
underlying firefighter’s rule to a nonpremises liability
claim. In granting the defendant’s motion to strike, the
trial court in the present case found that ‘‘the alleged
acts of negligence were ‘intimately connected with the
very occasion for which the plaintiff was on the property’ ’’ because ‘‘[s]pecifically, according to the complaint, the plaintiff knew about Pariseau’s violent and
unstable emotional condition because the plaintiff had
arrested him and brought him to the hospital.’’
9
The common-law firefighter’s rule provides, in general terms, that a
firefighter or police officer who enters private property in the exercise of
his or her duties cannot bring a civil action against the property owner for
injuries sustained as the result of a defect in the premises. See Levandoski
v. Cone, supra, 267 Conn. 653–54. We note that a full discussion of the
policies underlying the firefighter’s rule and its limitation to premises liability
claims is set forth in Sepega v. DeLaura, 326 Conn. 788,
A.3d
(2017).
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In response, the plaintiff added multiple new allegations to clarify the circumstances under which the plaintiff had gone to the defendant’s facilities and certain
other facts on which the trial court had previously
relied. Specifically, the substitute complaint alleged that
(1) the plaintiff had been on duty on Interstate 95 in
connection with an entirely unrelated accident before
encountering Pariseau, (2) the plaintiff had traveled
to Bridgeport Hospital in connection with his duties
relating to the other accident before traveling to the
defendant’s facilities, (3) the plaintiff had traveled to
the defendant’s facilities in order to check on the police
officers who had arrested Pariseau and to complete
additional paperwork, (4) Pariseau was brought to the
defendant’s facilities by an ambulance, not by the plaintiff, and (5) the defendant had accepted custody of
Pariseau, in its institutional capacity, as a professional
custodian with a degree of special competence.
In sustaining the defendant’s objection to the substitute complaint, the trial court held that the defendant’s
negligent act was ‘‘ ‘intimately connected’ with the very
reason . . . the plaintiff . . . acted to apprehend Pariseau when he attempted to escape’’ and that ‘‘the plaintiff was injured while acting in the performance of his
duty as a police officer . . . .’’10 In reaching its conclusion, the trial court again cited Jainchill and Kaminski.
As this court has recently clarified in Sepega v.
DeLaura, 326 Conn. 788,
A.3d
(2017), however,
10
We note that this language, which is different from that used by the
trial court in granting the motion to strike, appears to dispense with any
requirement of antecedent negligence on the property and, thereby, would
provide immunity to a defendant whenever there is any negligence that
triggers a response by a public safety officer in the performance of his or
her official duties. This test would convert the firefighter’s rule into an
outright ban on any claim by a public safety officer who was injured through
the negligence of a third party while on duty. For the reasons stated in
Sepega v. DeLaura, 326 Conn. 788,
A.3d
(2017), such an expansion
is unwarranted.
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the firefighter’s rule does not extend beyond claims of
premises liability. In Sepega, this court also distinguished Kaminski as a case that was primarily concerned with vicarious liability of parents and an
independent duty to warn. Id., 799. Accordingly, we
conclude that the trial court’s decision to sustain the
defendant’s objection to the substitute complaint in the
present case was improper because the plaintiff had
alleged a valid cause of action. As a result, the trial
court’s subsequent judgment in favor of the defendant
must be reversed in light of this court’s decision in
Sepega.11
The judgment is reversed and the case is remanded
for further proceedings according to law.
In this opinion ROGERS, C. J., and ESPINOSA, Js.,
concurred.
ROBINSON, J., with whom McDONALD, J., joins, dissenting. I respectfully disagree with part II of the majority’s opinion, which concludes that the claims of the
plaintiff, Justin Lund, a Connecticut state trooper, are
not barred by the firefighter’s rule in accordance with
Sepega v. DeLaura, 326 Conn. 788,
A.3d
(2017),
also decided today, which limits that doctrine to premises liability cases.1 As I stated in my concurring opinion
in Sepega, I believe that, under Kaminski v. Fairfield,
216 Conn. 29, 578 A.2d 1048 (1990), and Lodge v. Arett
Sales Corp., 246 Conn. 563, 717 A.2d 215 (1998), along
with the vast majority of sister state decisions, the firefighter’s rule is not so limited, notwithstanding some
unfortunate obiter dicta in Levandoski v. Cone, 267
Conn. 651, 841 A.2d 208 (2004). See Sepega v. DeLaura,
11
The plaintiff has requested that we recognize § 319 of the Restatement
(Second) of Torts. In view of our decision that the substitute complaint
stated a valid cause of action, it is unnecessary for us to reach that issue.
1
I note that I agree with, and join in, part I of the majority’s opinion.
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supra, 817. Applying the firefighter’s rule to the present
case, I conclude that it bars the ordinary negligence
claims made by the plaintiff, who was injured in the
line of duty while attempting to subdue an emotionally
disturbed person who had been committed to the custody of the defendant, Milford Hospital, Inc. I would
affirm the judgment of the trial court, rendered after
sustaining the defendant’s objection to a substitute
complaint, which the plaintiff filed after the court had
granted the defendant’s motion to strike the original
complaint. Accordingly, I respectfully dissent.
My analysis of the firefighter’s rule is framed by a
review of the operative facts, as pleaded in the substitute complaint.2 The substitute complaint alleges that
Dale Pariseau was transported by ambulance to the
defendant’s emergency room for psychiatric observation following his violent and irrational behavior—
including attacks that injured two other Connecticut
state troopers—at the scene of an automobile accident
on Interstate 95. The plaintiff, who had been attending
to an earlier accident nearby, went to the defendant’s
emergency room to check on the two police officers
who had been injured by Pariseau; the defendant’s staff
did not ‘‘at any time’’ ask for the assistance of any other
police officers, including the plaintiff, with regard to
Pariseau. In the process of checking on the injured
officers, the defendant’s staff showed the plaintiff that
Pariseau was being restrained under observation while
undergoing a full psychiatric evaluation. The plaintiff
relied on their representations that Pariseau had been
properly secured and restrained.
After gathering up Pariseau’s effects and leaving the
emergency room, the plaintiff looked into Pariseau’s
2

The standards governing review of a motion to strike are well established.
See, e.g., Lawrence v. O & G Industries, Inc., 319 Conn. 641, 648–49, 126
A.3d 569 (2015).
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room and noticed that he was no longer there. The
plaintiff asked where Pariseau had gone, and a nurse
indicated that he had gone unaccompanied and unrestrained into a bathroom behind the nurse’s station to
change into a hospital gown. The plaintiff then knocked
on the locked bathroom door, heard water running in
the sink, and asked Pariseau to unlock the door. Pariseau asked for more time in the bathroom, with the
water still running. After ten minutes, Pariseau flung
open the door and ran out, hurling a garbage can that
was filled with a mix of hot water and his own urine
at the plaintiff, another police officer, and two nurses.
The plaintiff pursued Pariseau, but slipped in the mix
of urine and water on the floor. The plaintiff then caught
up to Pariseau, and sustained injuries to his head, shoulder, elbow, wrist, and hand in the ensuing struggle.
The plaintiff then brought the civil action underlying
the present appeal, alleging that the defendant was negligent in numerous ways, including (1) failing to supervise or restrain Pariseau properly, (2) failing to provide
for adequate security in the area where foreseeably
dangerous patients are held, (3) allowing Pariseau, who
was known to be dangerous, to go to the bathroom
unrestrained and unaccompanied, and (4) failing to
train its staff properly.
In my concurring opinion in Sepega, I disagreed with
the majority’s decision to limit the firefighter’s rule to
premises liability cases and concluded that, like the
vast majority of our sister states, Connecticut should
retain ‘‘the common-law firefighter’s rule as a matter
of public policy, notwithstanding underlying doctrinal
changes such as the statutory abolition of assumption
of risk or differing landowners’ duties.’’ Sepega v.
DeLaura, supra, 326 Conn. 839. In reaching this conclusion, I agreed with the New Mexico Supreme Court’s
recent observation in Baldonado v. El Paso Natural
Gas Co., 143 N.M. 288, 293, 176 P.3d 277 (2008), that
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grounding the firefighter’s rule in public policy allows
for an ‘‘approach [that] will encourage the public to ask
for rescue while allowing professional rescuers to seek
redress in limited but appropriate circumstances.’’
(Internal quotation marks omitted.) Sepega v. DeLaura,
supra, 841.
In Sepega, I agreed with the enumeration of the firefighter’s rule by the Rhode Island Supreme Court in
Ellinwood v. Cohen, 87 A.3d 1054, 1057–58 (R.I. 2014),
namely, that an injured first responder3 is barred ‘‘from
maintaining a negligence action against a tortfeasor
whose alleged malfeasance is responsible for bringing
the officer to the scene of a fire, crime, or other emergency where the officer is injured. . . . To be shielded
from liability under the public-safety officer’s rule, the
defendant, or alleged tortfeasor, must establish three
elements: (1) that the tortfeasor injured the [first
responder] . . . in the course of [the first responder’s]
employment; (2) that the risk the tortfeasor created
was the type of risk that one could reasonably anticipate
would arise in the dangerous situation which [the first
responder’s] employment requires [him or her] to
encounter; and (3) that the tortfeasor is the individual
who created the dangerous situation which brought the
[first responder] . . . to the . . . accident scene
. . . .’’ (Internal quotation marks omitted.) Sepega v.
DeLaura, supra, 326 Conn. 841–42.
With respect to the circumstances under which it is
appropriate for our first responders to seek redress, I
found instructive the Kansas Supreme Court’s recent
formulation of exceptions to the firefighter’s rule in
3
I note that the doctrine known in Connecticut as the firefighter’s rule
has been described in other jurisdictions in broader terms such as the
‘‘public safety officer’s rule’’ or the ‘‘professional rescuer doctrine.’’ Sepega
v. Delaura, supra, 326 Conn. 816 n.1 (Robinson, J., concurring). As in Sepega,
I refer to police officers, firefighters, and emergency medical technicians,
collectively, as first responders.
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Apodaca v. Willmore, 306 Kan. 103, 392 P.3d 529 (2017),
under which ‘‘a law enforcement officer will not be
barred from recovery [1] for negligence or intentional
acts of misconduct by a third party, [2] if the individual
responsible for the [officer’s] presence engages in a
subsequent act of negligence after the [officer] arrives
at the scene, or [3] if an individual fails to warn of
known, hidden dangers on his premises or misrepresents the nature of the hazard where such misconduct
causes the injury to the [officer].’’ (Footnote omitted;
internal quotation marks omitted.) Sepega v. DeLaura,
supra, 326 Conn. 842.
Assuming the applicability of the firefighter’s rule,
the plaintiff argues that the subsequent negligence
exception allows him to maintain this action against
the defendant. Specifically, the plaintiff argues that,
‘‘[w]hether [he] even came to the [defendant’s facilities]
in the exercise of any official capacity, he was clearly
not summoned by the [defendant]. He was, thus, injured
not by the negligence which caused his engagement
(the accident on the highway), but rather—once he
completed his official duties—by the [defendant’s] subsequent negligence in failing properly to control a dangerous psychiatric patient who had been previously
delivered to its custody.’’ (Emphasis in original.) I disagree. Rather, in concluding that the plaintiff’s claim is
barred by the firefighter’s rule—despite the fact that
he acted independently and was not summoned by the
defendant’s staff to aid in controlling Pariseau—I find
highly instructive the decision of the California Court
of Appeal in Seibert Security Services, Inc. v. Superior
Court, 18 Cal. App. 4th 394, 22 Cal. Rptr. 2d 514 (1993),
the facts of which are remarkably similar to the present case.
In Seibert Security Services, Inc., a police officer,
John Migailo, had brought a suspect in custody to a
hospital for examination of possible injuries. Id., 402.
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While Migailo was doing paperwork, a psychiatric
patient became abusive toward a privately employed
security guard and another police officer. Id. At the
time, the patient ‘‘was restrained in a chair; Migailo
asked that he be handcuffed for greater control, but
[the security guard] failed to do so. Shortly thereafter,
[the patient] stood up and grabbed for [the security
guard’s] baton, and Migailo helped subdue him.’’ Id. The
patient ‘‘was then handcuffed and put in an isolation
cell, but the handcuffs were taken off because he
seemed ‘pretty pleasant’ ’’ to another security guard,
who believed that the patient was abusive toward only
black persons. Id. Within fifteen minutes, however, the
patient attacked the second security guard, who then
called for help. Id., 402–403. Migailo then helped subdue
the patient again and was injured. Id., 403.
The California court rejected the argument that the
firefighter’s rule did not apply because Migailo’s ‘‘presence was unrelated to the negligence which caused
his injury.’’ Id., 407. The court noted that, while at the
hospital, Migailo ‘‘was performing one duty—completing paperwork relating to the injured suspect—when
the alleged negligence of [the security guards] caused
him to initiate a new and different law enforcement
action and attempt to subdue [the patient]. While the
conduct of [the security guards] may have been ‘independent of and unrelated to’ the conduct which originally brought Migailo to the hospital, it is factually
undisputed that it was the immediate cause of Migailo’s
presence in or near the holding cell . . . .’’ (Emphasis
in original.) Id., 411. The court emphasized that ‘‘the
fortuitous presence of such personnel cannot mean that
any negligent conduct which creates a crisis to which
such personnel react becomes actionable in tort . . . .’’
Id. It observed the inequity of ‘‘awarding tort recovery
to the officer who happens to be at the scene when a
negligently caused incident occurs, but barring recov-
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ery for the officer who responds to a radio call. We
find such distinctions untenable and inconsistent with
the long-established purpose of the [firefighter’s] rule.’’
Id., 410; see also Kelhi v. Fitzpatrick, 25 Cal. App. 4th
1149, 1158–60, 31 Cal. Rptr. 2d 182 (1994) (The court
followed Seibert Security Services, Inc., and held that
the firefighter’s rule barred claims of a highway patrol
officer who was injured while blocking traffic from
runaway tires because ‘‘despite the fortuitous nature
of [officer’s] presence’’ riding department motorcycle
on way to work, ‘‘the runaway tires were a significant
factor in prompting [his] subsequent actions. Once
aware of the crippled truck and the runaway tires, [the
officer] unhesitatingly reacted as though on duty, which
he was, and as though he had been summoned to deal
with those precise hazards.’’); cf. Hodges v. Yarian, 53
Cal. App. 4th 973, 984–85, 62 Cal. Rptr. 2d 130 (1997)
(Following Seibert Security Services, Inc., and holding
that firefighter’s rule barred claim of off-duty deputy
sheriff injured while apprehending burglar in neighbor’s
garage, because ‘‘original reason’’ deputy was in garage
was ‘‘irrelevant’’ and apprehension of criminal suspect
is ‘‘precisely the [type] of public [function] the taxpayers
expect, pay, and equip . . . [police] officers to perform. When a [police] officer assumes responsibility for
performing such functions and is injured in the process,
his or her recourse is in the system of special public
benefits established to compensate the officer for such
injuries.’’ [Internal quotation marks omitted.]).
Similarly, in Higgins v. Rhode Island Hospital, 35
A.3d 919, 921 (R.I. 2012), the plaintiff, a firefighter and
emergency medical technician, was present in a hospital emergency room after transporting a patient there
by ambulance. A nurse asked the plaintiff for assistance
in restraining an emotionally disturbed patient who was
shouting and spitting at her, so that she could administer medication to him. Id. The plaintiff was injured while
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attempting to restrain the patient in conjunction with
two private security guards contracted by the hospital.
Id., 921–22. In holding that the plaintiff’s claim against
the hospital and the security firm was barred by the
firefighter’s rule, the Rhode Island Supreme Court
rejected his argument that ‘‘the firefighter’s rule should
bar claims only in those limited situations when an
emergency requires the firefighter to go to the scene,
and that for the rule to apply, injury must arise out
of the same circumstances that originally brought the
firefighter to the scene. [The plaintiff] points out that
the emergency that caused him to go to the hospital in
the first place had been resolved and that his efforts
to assist the nurse in subduing the unruly patient were
not a requirement of his job.’’ Id., 923.
The Rhode Island court emphasized in Higgins that
the firefighter’s rule ‘‘was never intended to impose a
literal requirement for the alleged tortfeasor to have
called the [first responder] to the scene in order for the
rule to apply. . . . What is required is that there be
some nexus or connection between the alleged tortfeasor and the emergency that brought the [first responder]
to the place where he or she was injured.’’ (Citations
omitted; internal quotation marks omitted.) Id. The
court held that the hospital and its nurse were ‘‘the
allegedly negligent tortfeasors who caused the [plaintiff] to go to the place where he was injured,’’ and
rejected the plaintiff’s ‘‘argument that he was injured
in an intervening incident that occurred at the original
emergency scene.’’ Id., 923–24. Focusing on the nurse,
the court emphasized that the plaintiff, as a firefighter
and emergency medical technician, ‘‘was responding to
a citizen who was in distress and who was at risk of
being injured by an unruly patient. Thus, he was reacting
to an emergency as opposed to a routine, previously
scheduled call.’’ Id., 924. The court emphasized that
when the plaintiff ‘‘completed his original task of trans-
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porting the first patient to the hospital, he left the emergency scene involving the first patient and moved to
a new emergency scene after a nurse at the hospital
requested [his] assistance with a difficult patient. At that
point, the first emergency ended and a new emergency,
allegedly created by the negligent restraint of the
patient, began.’’ Id., 925; see Read v. Keyfauver, 233
Ariz. 32, 34–37, 308 P.3d 1183 (App. 2013) (firefighter’s
rule barred claim of on-duty police officer injured while
extricating plaintiff from wrecked vehicle, despite fact
that officer’s actions exceeded his obligations because
‘‘[a]pplication of the rule . . . does not . . . turn on
[the officer’s] responsibilities and obligations once he
arrived on the scene; rather, the key to the analysis
is whether [the officer’s] on-duty obligations as a law
enforcement officer compelled his presence at the
scene in the first instance’’); Kennedy v. Tri-City Comprehensive Community Mental Health Center, Inc., 590
N.E.2d 140, 145 (Ind. App. 1992) (firefighter’s rule ‘‘particularly suited’’ to bar claim of police officers summoned by group home to assist with emotionally
disturbed resident).
These cases demonstrate that, for purposes of the
firefighter’s rule, it was of no moment that the plaintiff
in the present case, as an on-duty police officer, did
not act in response to a formal request by the defendant
for assistance, but rather, exercised his own initiative
to check on, and ultimately subdue, Pariseau. I recognize that, ‘‘while the firefighter’s rule may be a wise
one, implementation often depends on fortuitous circumstances,’’ and that, at least in some ways, its application to the present case would have rewarded the
plaintiff ‘‘had he chosen to ignore his duty, and penalize[d] him for his courage and conscientiousness’’ in
voluntarily acting to restrain Pariseau. Kelhi v. Fitzpatrick, supra, 25 Cal. App. 4th 1161. Nevertheless, the
significant public policy underlying the firefighter’s
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rule; see Sepega v. DeLaura, supra, 326 Conn. 817 (Robinson, J., concurring); leads me to conclude that the
defendant did not owe the plaintiff a duty of care in
this situation, thus, barring the plaintiff’s negligence
claims. Accordingly, I conclude that the trial court properly sustained the defendant’s objection to the substitute complaint and rendered judgment accordingly.
Because I would affirm the judgment of the trial court
in favor of the defendant, I respectfully dissent.
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MARGARET ROBINSON v. DONALD J. ROBINSON
The defendant’s petition for certification to appeal
from the Appellate Court, 172 Conn. App. 393 (AC
38222), is denied.
Donald J. Robinson, self-represented, in support of
the petition.
Decided September 13, 2017

REYNALDO ARROYO v. COMMISSIONER
OF CORRECTION
The petitioner Reynaldo Arroyo’s petition for certification to appeal from the Appellate Court, 172 Conn.
App. 442 (AC 38431), is denied.
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Peter G. Billings, in support of the petition.
Bruce R. Lockwood, senior assistant state’s attorney,
in opposition.
Decided September 13, 2017

ANDRES RHODES v. COMMISSIONER
OF CORRECTION
The petitioner Andres Rhodes’ petition for certification to appeal from the Appellate Court, 172 Conn. App.
905 (AC 38926), is denied.
Kinga A. Kostaniak, assigned counsel, in support of
the petition.
Decided September 13, 2017

C. ANDREW RILEY v. THE TRAVELERS HOME
AND MARINE INSURANCE COMPANY
The defendant’s petition for certification to appeal
from the Appellate Court, 173 Conn. App. 422 (AC
37307), is granted, limited to the following question:
‘‘Under the circumstances of this case, did the Appellate Court correctly hold that, by not resting at the end
of the plaintiff’s case-in-chief, but instead putting on
evidence, the defendant waived its right on appeal to
claim that the trial court should have granted its motion
for a directed verdict pursuant to Practice Book § 1637?’’
ROGERS, C. J., did not participate in the consideration of or decision on this petition.
Linda L. Morkan and Daniel J. Sullivan, in support
of the petition.
Proloy K. Das and Kristen L. Zaehringer, in opposition.
Decided September 13, 2017

September 26, 2017

326 Conn.

CONNECTICUT LAW JOURNAL

ORDERS

Page 89

923

STATE OF CONNECTICUT v. JOSEPH R. B.
The defendant’s petition for certification to appeal
from the Appellate Court, 173 Conn. App. 518 (AC
37808), is denied.
Naomi T. Fetterman, in support of the petition.
Jennifer F. Miller, deputy assistant state’s attorney,
in opposition.
Decided September 13, 2017

SUNTECH OF CONNECTICUT, INC. v. LAWRENCE
BRUNOLI, INC., ET AL.
The plaintiff’s petition for certification to appeal from
the Appellate Court, 173 Conn. App. 321 (AC 38301), is
granted, limited to the following question:
‘‘Did the Appellate Court properly conclude that the
plaintiff failed to prove that the trial court committed
harmful error when it precluded the plaintiff’s fact witness, Rick Cianfaglione, from testifying as to his observations and perceptions, not permitting the plaintiff’s
counsel to make an offer of proof, and disregarding
Ciafaglione’s deposition transcript?’’
McDONALD and D’AURIA, Js., did not participate in
the consideration of or decision on this petition.
Lawrence G. Rosenthal and Denise P. Lucchio, in
support of the petition.
Margaret F. Rattigan, in opposition.
Decided September 13, 2017
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DEAN S. LEE v. COMMISSIONER
OF CORRECTION
The petitioner Dean S. Lee’s petition for certification
to appeal from the Appellate Court, 173 Conn. App. 379
(AC 38417), is denied.
Craig A. Sullivan, assigned counsel, in support of
the petition.
Denise B. Smoker, senior assistant state’s attorney,
in opposition.
Decided September 13, 2017

MARTYN BRUNO v. COMMISSIONER
OF CORRECTION
The petitioner Martyn Bruno’s petition for certification to appeal from the Appellate Court, 173 Conn. App.
902 (AC 39069), is denied.
Vishal K. Garg, in support of the petition.
James A. Killen, senior assistant state’s attorney,
in opposition.
Decided September 13, 2017

SUSAN BURHANS ET AL. v. LETI
GUANISE ET AL.
The named defendant’s petition for certification to
appeal from the Appellate Court (AC 39563) is dismissed.
Leti Guanise, self-represented, in support of the
petition.
Decided September 13, 2017
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parole eligibility dates by earned risk reduction credit violated ex post facto
clause of federal constitution; claim that proper comparison for ex post facto
analysis is between provision in effect at time of sentencing and subsequently
enacted provision; facts of Lynce v. Mathis (519 U.S. 433), distinguished; decision
and reasoning in Perez v. Commissioner of Correction (326 Conn. 357), controlling.
Keller v. Keller (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Kellogg v. Middlesex Mutual Assurance Co. . . . . . . . . . . . . . . . . . . . . . . . . . . .
Arbitration; application to vacate arbitration award; property insured under restorationist insurance policy; appeal from trial court’s granting of application to
vacate award pursuant to governing statute (§ 52-418); whether trial court correctly concluded that appraisal panel’s failure to award money for certain losses
claimed by plaintiff prejudiced plaintiff’s substantial monetary rights and warranted granting of application to vacate under § 52-418 (a) (3); whether trial
court correctly concluded that panel’s calculation of depreciation in restorationist
insurance policy was obvious error, that panel ignored governing law, and that
panel’s decision evidenced manifest disregard of nature and terms of that policy,
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and, therefore, that plaintiff sustained her burden under § 52-418 (a) (4); whether
trial court correctly interpreted decision in Northrop v. Allstate Ins. Co. (247
Conn. 242); manifest disregard of law as ground for vacating arbitration
award, discussed.
Lee v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . .
Lund v. Milford Hospital, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Negligence; whether trial court properly sustained defendant hospital’s objection
to substitute complaint filed by plaintiff police officer; whether allegations in
substitute complaint were materially different from those in original complaint
so as to preserve plaintiff’s right to appeal; firefighter’s rule, discussed.
Machado v. Taylor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Motor vehicle negligence action; statutory provision (§ 52-556) providing injured
motorist right of action against state for injuries resulting from negligent operation of state owned and insured motor vehicle by state employee; motion for
judgment of dismissal; claim that action should be dismissed for plaintiff’s
failure to offer evidence at trial to establish vehicle was insured by state, placing
claim outside purview of waiver of sovereign immunity; rules of practice (§§ 1030 [a] [1] and 15-8), distinguished; motion to open evidence; claim that trial
court improperly denied motion to dismiss alleging lack of subject matter jurisdiction on basis of delay and doctrine of laches.
Maio v. New Haven . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Indemnification; action by police officer pursuant to statute (§ 53-39a) for indemnification of economic losses sustained in defense of unsuccessful prosecution for
crimes allegedly committed in course of duty; claim that trial court improperly
relied on workers’ compensation principles when it instructed jury on meaning
of phrase ‘‘in the course of his duty’’ in § 53-39a; whether defendant’s unpreserved
claim of instructional impropriety was reviewable; whether trial court improperly excluded prior testimony of complainants from criminal trial offered pursuant to Connecticut Code of Evidence (§ 8-6 [1]) when it determined that
complainants were not unavailable witnesses; whether trial court incorrectly
required defendant to depose complainants as precondition to admission of prior
testimony; whether trial court could properly rely on counsel’s representations
regarding complainants’ unavailability to testify.
Maturo v. State Employees Retirement Commission . . . . . . . . . . . . . . . . . . . . . .
Administrative appeal; whether defendant State Employees Retirement Commission
properly interpreted statutory provision (§ 7-438 [b]) of Municipal Employees’
Retirement Act (§ 7-425 et seq.) to bar retired member from collecting pension
while he was reemployed by municipality in nonparticipating position; statutory
framework of act establishing and governing municipal employees retirement
system, discussed; claim that position of mayor of East Haven did not constitute
employment and mayor was not employee for purposes of act; claim that § 7438 (b) evidences legislative intent to preclude member from receiving pension
only while reemployed in position designated by town as participating in retirement system; whether statute (§ 7-432 [g]) providing for application to medical
examining board for reconsideration of eligibility for disability retirement was
applicable to plaintiff’s claim; claim that legislature acquiesced in defendant’s
prior interpretation of act; claim that trial court should have deferred to nonbinding opinion letter of attorney general recommending that defendant not deviate
from prior interpretation of act, specifically its interpretation of § 7-438 (b), in
absence of further legislative direction.
Micek-Holt v. Papageorge (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Middlebury v. Connecticut Siting Council . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Administrative appeal; whether trial court properly dismissed plaintiffs’ appeal
from decision of defendant siting council granting petition to open and modify
certificate for operation of electric generating facility; whether trial court improperly determined that council adequately had considered neighborhood concerns as
required by statute (§ 16-50p [c] [1]) in granting petition; statutory construction,
discussed; claim that trial court improperly concluded that plaintiffs had abandoned their due process and substantial evidence claims due to inadequate briefing; whether plaintiffs’ claim that trial court improperly concluded that plaintiffs
had abandoned due process and substantial evidence claims due to inadequate
briefing was moot because plaintiffs failed to challenge on appeal trial court’s
alternative conclusions rejecting those claims on merits.
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Munn v. Hotchkiss School . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Negligence; claim that defendant school had been negligent in failing to warn plaintiff
student and her parents of risk of exposure to tick-borne encephalitis in connection
with school sponsored educational trip to China, and in failing to ensure that
plaintiff took protective measures against insect bites to prevent contracting that
disease; certified questions from Second Circuit Court of Appeals as to whether
Connecticut public policy supported imposing duty on school to warn about or
to protect against foreseeable risk of serious insect-born disease when it organized
trip abroad, and whether damages award warranted remittitur; whether normal
expectations of participants in school sponsored trip abroad supported imposition of duty on defendant to warn about and to protect against serious insectborne diseases; claim that recognizing duty would have chilling effect on educational travel and will lead to increased litigation; claim that rarity of tick-borne
encephalitis precluded finding that defendant had duty to warn or to protect.
MYM Realty, LLC v. Doe (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Nelson v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; kidnapping first degree; burglary first degree; conspiracy to commit
robbery first degree; assault first degree; claim of ineffective assistance of criminal trial counsel; motion to dismiss habeas petition; claim by respondent Commissioner of Correction that habeas action was barred by terms of stipulated
judgment; whether habeas court, in ruling on motion to dismiss, was required
to consider petitioner’s claim challenging validity of stipulated judgment raised
for first time in petitioner’s memorandum of law filed with his objection to
motion to dismiss; claim that habeas rights not subject to waiver by petitioner.
New Haven Parking Authority v. Long Wharf Realty Corp. (Order) . . . . . . . . . . . . .
O’Brien v. O’Brien . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Marital dissolution; motion for contempt for plaintiff’s purported violation of court’s
automatic orders effective during pendency of dissolution proceeding and appeal
from judgment of dissolution on basis of certain stock transactions that plaintiff
executed without defendant’s consent or court order; certification from Appellate
Court; whether Appellate Court incorrectly concluded that trial court improperly
had considered, in making its financial orders, plaintiff’s violations of automatic
orders stemming from his decision to conduct certain stock transactions; whether
court may remedy harm caused by another party’s violation of court order,
even without finding of contempt; claim that trial court’s financial award was
erroneous because it was excessive and based on improper method for valuing
loss to marital estate; whether court had discretion to consider value that stocks
and options would have had at time of remand trial; claim, as alternative ground
for affirming Appellate Court’s judgment, that plaintiff’s stock transactions did
not violate automatic orders because those transactions were made in usual
course of business; whether trial court’s conclusion that stock options plaintiff
exercised were marital property subject to distribution between parties was
clearly erroneous; claim, as alternative ground for affirming Appellate Court’s
judgment, that trial court’s award of retroactive alimony was improper because
it purportedly required plaintiff to pay arrearage out his share of marital assets,
thereby effectively reducing his share of property distribution.
Perez v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Habeas corpus; manslaughter first degree with firearm; carrying pistol without
permit; whether 2013 amendments (P.A. 13-3 and P.A. 13-247) to statute ([Rev.
to 2013] § 54-125a) eliminating earned risk reduction credit from calculation
of violent offender’s parole eligibility date, when such credit was not allowed at
time that offense was committed, and eliminating requirement of parole hearing,
violated petitioner’s right to due process under federal and state constitutions
and right to personal liberty pursuant to state constitution; whether retroactive
application to petitioner of 2013 amendments, when he committed offense and
was sentenced prior to amendments’ effective date, violated ex post facto clause
of federal constitution; claim that, in conducting ex post facto inquiry, habeas
court was not limited to comparing challenged statute with statute in effect at
time that offense was committed but may consider statute in effect at time of plea
and sentencing; claim that application of 2013 amendment to parole eligibility
provision of § 54-125a (b) (2) by Board of Pardons and Paroles violated doctrine
of separation of powers in that it converted legislatively determined parole eligible
offense into offense which, by virtue of executive action, was rendered parole
ineligible; claim that 2013 amendment, as applied to petitioner, violated equal
protection clause of federal constitution; claim that statute (§ 18-98e), pursuant
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to which respondent Commissioner of Correction was vested with discretion to
award risk reduction credit toward reduction of inmate’s sentence, facially violated equal protection clause; claim that proper interpretation of 2013 amendments would limit application of those provisions to those inmates who began
serving sentences after effective date of provisions.
PMG Land Associates, L.P. v. Harbour Landing Condominium Assn. (Order). . . . . . . .
Powell-Ferri v. Ferri. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dissolution; whether trial court properly determined that plaintiff did not contribute
to value of trust established for benefit of defendant; claim that husband violated
automatic orders imposed by rule of practice (§ 25-5) by declining to commence
separate civil action against trustees for breach of fiduciary duty; whether defendant possessed chose of action against trustees amounting to intangible property
interest subject to distribution; claim that structure of trial court’s award of
attorney’s fees constituted abuse of discretion.
Reese v. Commissioner of Correction (Order). . . . . . . . . . . . . . . . . . . . . . . . . .
Rhodes v. Commissioner of Correction (Order). . . . . . . . . . . . . . . . . . . . . . . . .
Riley v. Travelers Home & Marine Ins. Co. (Order). . . . . . . . . . . . . . . . . . . . . . .
Robinson v. Robinson (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rosa v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . . . .
Sepega v. DeLaura. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Negligence; whether trial court properly granted defendant’s motion to strike negligence claim asserted by plaintiff police officer; claim that common-law firefighter’s rule should be extended beyond context of premises liability claims.
St. Pierre v. Plainfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Negligence; whether municipal immunity of defendant town had been abrogated by
exception under statute (§ 52-577n [a] [1] [B]) providing that municipality can
be held liable for damages caused by negligence in performance of proprietary
function from which it derived special corporate profit or pecuniary benefit;
whether identifiable person, imminent harm exception to municipal immunity
applied; claim that trial court incorrectly concluded that town was immune from
liability; whether town’s operation of municipal pool constituted governmental
function from which it derived special corporate profit or pecuniary benefit.
Shipman v. Commissioner of Correction (Order) . . . . . . . . . . . . . . . . . . . . . . . .
Spiotti v. Wolcott . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Employment discrimination; whether plaintiff’s claims previously decided adversely
to her by State Board of Mediation and Arbitration pursuant to collective bargaining agreement barred by doctrine of collateral estoppel; whether this court
should overrule Genovese v. Gallo Wine Merchants, Inc. (226 Conn. 475); claim
that Genovese should be overruled because it relied on legislative history to
interpret statute (§ 31-51bb) pertaining to right of employee covered by collective
bargaining agreement to pursue cause of action, and legislature subsequently
enacted statute (§ 1-2z) requiring courts to interpret statutes pursuant to plain
meaning rule; claim that this court should depart from principles of stare decisis
and overrule Genovese.
State v. Acosta . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Sexual assault first degree; risk of injury to child; certification from Appellate Court;
whether Appellate Court correctly concluded that trial court had not abused its
discretion in admitting twelve year old uncharged sexual misconduct evidence;
whether uncharged sexual misconduct evidence was too remote and insufficiently
similar to be admissible pursuant to State v. DeJesus (288 Conn. 418); public
policy concerns justifying admission of prior uncharged sexual misconduct, discussed.
State v. Baccala . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Breach of peace second degree; claim that, because evidence was insufficient to
support conviction of breach of peace second degree on basis of words that did not
fall within narrow category of unprotected fighting words, conviction constituted
violation of first amendment to federal constitution; scope and application of
fighting words exception to protections of first amendment, discussed; whether
words spoken by defendant under circumstances in which they were uttered were
likely to provoke violent response.
State v. Bonds (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Caballero (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Chankar (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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State v. Crenshaw (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Fay . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Manslaughter second degree with firearm; claim that trial court violated defendant’s
constitutional rights to present defense and to compulsory process when it
declined to examine homicide victim’s privileged psychiatric records, which were
protected by statutory (§§ 52-146d and 52-146e) psychiatrist-patient privilege,
or to consider testimony by victim’s psychiatrist in camera; claim that record
was inadequate for review, under State v. Golding (213 Conn. 233), of defendant’s
unpreserved claims of constitutional error; whether and, if so, when defendant
in homicide case who raises claim of self-defense is entitled to in camera review
of victim’s psychiatric records; psychiatrist-patient privilege, discussed; standard for in camera review of witness’ psychiatric records in State v. Esposito
(192 Conn. 166), discussed.
State v. Henderson (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Henry D. (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Houghtaling . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Possession of marijuana with intent to sell; possession of more than four ounces of
marijuana; motion to suppress; conditional plea of nolo contendere; certification
from Appellate Court; whether Appellate Court correctly concluded that defendant
lacked standing to challenge warrantless search of property because he lacked
subjective expectation of privacy; proper standard for determining whether
defendant has subjective expectation of privacy in property subject to warrantless
search, discussed; claim that defendant’s confession to police was fruit of unlawful
stop of defendant in his vehicle and his subsequent warrantless arrest; whether
police had reasonable and articulable suspicion that defendant was involved in
marijuana grow operation on property; whether police had probable cause to
arrest defendant after stop of his vehicle; State v. Boyd (57 Conn. App. 176), to
extent that it requires defendant, in order to establish subjective expectation of
privacy, to show certain facts pertaining to his relationship with property and
that he maintained property in private manner, overruled.
State v. Jerzy G. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Application for pretrial program of accelerated rehabilitation pursuant to statute
(§ 54-56e); sexual assault fourth degree; motion to dismiss; certification from
Appellate Court; mootness; whether Appellate Court properly dismissed deported
defendant’s appeal as moot; State v. Aquino ( 279 Conn. 293), distinguished;
collateral consequences doctrine, discussed; whether there was reasonable possibility of prejudicial collateral consequences resulting from trial court’s orders
terminating accelerated rehabilitation and ordering rearrrest; claim that defendant must evince intention to reenter country in order to raise existence of collateral
consequences above mere speculation.
State v. Joseph R. B. (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Kallberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Larceny third degree as accessory; conspiracy to commit larceny third degree; motion
to dismiss; certification to appeal; whether Appellate Court correctly concluded
that trial court improperly denied defendant’s motion to dismiss charges; whether
Appellate Court improperly concluded that trial court’s factual finding as to
parties’ intent was clearly erroneous; whether Appellate Court properly reversed
judgment of conviction on ground that prosecution of defendant was barred
because nolle prosequi that had been entered on larceny charges had been part
of global disposition agreement supported by consideration; unilateral entry of
nolle prosequi and bilateral agreement involving entry of nolle prosequi, distinguished; claim that ambiguity in agreement between state and defendant must
be construed against state.
State v. Kelley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Violation of probation; probation revocation; certification from Appellate Court;
claim that trial court lacked subject matter jurisdiction to revoke defendant’s
probation because court did not resolve probation violation charge until after
defendant’s original probation term was scheduled to expire; whether Appellate
Court correctly determined that trial court had subject matter jurisdiction when
it revoked defendant’s probation; whether, under probation statute (§ 53a-31 [b]),
issuance of warrant for defendant’s arrest for his probation violation interrupted
running of his probation term until trial court resolved probation violation
charge.
State v. Killiebrew (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Linder (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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State v. Morel (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Navarro (Orders). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Perez (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Petion (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Schovanec . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Identity theft third degree; illegal use of credit card; credit card theft; larceny sixth
degree; whether trial court improperly denied defendant’s request for jury instruction on third-party culpability and excluded references to third-party culpability
from argument; unpreserved claim that certain of defendant’s convictions violated constitutional prohibition against double jeopardy.
State v. Seeley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Forgery second degree; supervisory authority over administration of justice; claim
that waiver rule should be abandoned in context of bench trials; whether state
presented sufficient evidence that defendant forged signature during purchase
of automobile; whether state presented sufficient evidence that defendant acted
with intent to deceive.
State v. Sinclair (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Skipwith. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Writ of error; certification from Appellate Court; claim that trial court improperly
dismissed plaintiff in error’s motion to correct illegal sentence based on violation
of her rights under victim’s rights amendment in state constitution; claim that
this court lacked jurisdiction over writ of error because no express constitutional
or statutory provision granted jurisdiction over writ of error seeking to enforce
victim’s rights amendment; claim that this court was deprived of jurisdiction
under clauses in victim’s rights amendment providing that legislature shall
provide by law for enforcement of amendment and it shall not be construed as
creating basis for vacating conviction or ground for appellate relief.
State v. Snowden (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Williams (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State v. Williams-Bey (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Suntech of Connecticut, Inc. v. Lawrence Brunoli, Inc. (Order) . . . . . . . . . . . . . . .
U.S. Bank National Assn. v. Nelson (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . .
U.S. Bank, National Assn. v. Walbert (Order) . . . . . . . . . . . . . . . . . . . . . . . . . .
Wells Fargo Bank v. Braca (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Wells Fargo Bank, N.A. v. Monaco (Order) . . . . . . . . . . . . . . . . . . . . . . . . . . .
William Raveis Real Estate, Inc. v. Zajaczkowski (Order) . . . . . . . . . . . . . . . . . . .
Williams v. General Nutrition Centers, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . .
Wage laws and regulations; calculation of overtime pay for employees who receive
commissions in addition to base pay; certified question from United States
District Court for District of Connecticut; whether defendants could use fluctuating workweek method to calculate overtime pay under state wage laws and regulations; interpretation of state wage law (§ 31-76c) and state wage regulation (§ 3162-D4).
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Miller v. Commissioner of Correction

PETER MILLER v. COMMISSIONER OF CORRECTION
(AC 39330)
Alvord, Sheldon and Norcott, Js.
Syllabus
The petitioner, a citizen of Jamaica, sought a writ of habeas corpus, claiming
that his trial counsel provided ineffective assistance by failing to advise
him adequately as to the immigration consequences of his guilty plea
to a certain drug related offense that constituted an aggravated felony
under federal immigration law, which subjected him to mandatory deportation. The habeas court rendered judgment denying the habeas petition
and, thereafter, denied the petition for certification to appeal, and the
petitioner appealed to this court. Held:
1. The habeas court abused its discretion in denying the petition for certification to appeal, as a resolution of the issues raised by the petitioner
concerning counsel’s performance were debatable among jurists of reason and could have been resolved by a court in a different manner.
2. The habeas court improperly concluded that the petitioner’s trial counsel
provided effective assistance in advising the petitioner regarding the
immigration consequences of his guilty plea: the record showed that
trial counsel failed to accurately advise the petitioner that his guilty
plea to an aggravated felony would subject him to mandatory deportation
but, instead, advised him that there was a substantial likelihood that he
would be deported as a result of the conviction, which was contrary to
the requirement that counsel unequivocally convey to the petitioner
that, as a result of his guilty plea to an aggravated felony, he was subject
to mandatory deportation under federal law; nevertheless, because the
habeas court did not make any findings as to whether the petitioner
demonstrated that he was prejudiced by trial counsel’s performance,
and the question of prejudice presented a mixed question of fact and
law, the matter was remanded to the habeas court for a determination
of whether the petitioner was prejudiced by his trial counsel’s deficient performance.
Argued April 18—officially released September 26, 2017
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland, geographical area number nineteen, and tried
to the court, Fuger, J.; judgment denying the petition;
thereafter, the court denied the petition for certification
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to appeal, and the petitioner appealed to this court.
Reversed; further proceedings.
Vishal K. Garg, for the appellant (petitioner).
Lisa A. Riggione, senior assistant state’s attorney,
with whom, on the brief, were John C. Smriga, state’s
attorney, Angela Macchiarulo, senior assistant state’s
attorney, and Yamini Menon, assistant state’s attorney,
for the appellee (respondent).
Opinion

NORCOTT, J. The petitioner, Peter Miller, a citizen
of Jamaica, appeals following the denial of his petition
for certification to appeal from the judgment of the
habeas court denying his petition for a writ of habeas
corpus. On appeal, the petitioner claims that the habeas
court (1) abused its discretion in denying certification
to appeal and (2) improperly concluded that trial counsel did not render ineffective assistance when advising
him of the immigration consequences of his guilty plea.
We agree that the habeas court abused its discretion
in denying the petition for certification to appeal and
that trial counsel rendered deficient performance when
advising the petitioner of the immigration consequences
of his guilty plea. We conclude, however, that the record
is inadequate to determine whether the petitioner was
prejudiced by counsel’s deficient performance. Accordingly, we reverse the judgment of the habeas court and
remand the matter for further habeas proceedings in
accordance with this opinion.
The following facts and procedural history are relevant to our resolution of this appeal. The petitioner was
charged under two separate docket numbers with a
variety of drug related offenses. On June 7, 2012, the
petitioner appeared before the court, Iannotti, J., and,
pursuant to a plea deal, pleaded guilty to possession
of a controlled substance with intent to sell in violation
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of General Statutes § 21a-278 (b). At that time, the prosecutor recited the following facts underlying this plea.
On or about October 13, 2011, a United States Postal
Service inspector intercepted a package that contained
eighteen pounds of marijuana. Thereafter, a controlled
delivery was made to 15 Pinetree Lane in Fairfield.
The package was accepted by the petitioner’s girlfriend,
Tracy Dapp, who, upon accepting it, informed the detectives that the parcel was for the petitioner. Subsequently, the petitioner arrived at Dapp’s residence,
where he was arrested and made incriminating statements to the police. The record indicates that a search
of the petitioner’s vehicle revealed the eighteen pounds
of marijuana, but it is unclear whether Dapp gave the
petitioner the marijuana to put in his vehicle before he
was apprehended by the police at her residence.
The petitioner was represented before the trial court
by Attorney Jared Millbrandt, a public defender. During
the plea canvass, the court asked the petitioner whether
he had discussed with counsel ‘‘the charge he pleaded
guilty to, the elements of the offense, maximum penalty
twenty years, [and] mandatory minimum five years,’’
and whether the petitioner understood that the court
could deviate below the mandatory minimum sentencing guidelines, to which the petitioner answered, ‘‘Yes.’’
The court then asked whether the petitioner was pleading guilty ‘‘freely and voluntarily.’’ The petitioner
replied, ‘‘Yes.’’ The court asked, ‘‘Are the facts as read by
the state essentially correct?’’ The petitioner answered,
‘‘Correct.’’ Finally, the court asked the following: ‘‘Do
you understand [that] if you are not a citizen this can
result in deportation from the United States, exclusion
from the admission to the United States, [and] denial
of naturalization pursuant to the laws of the United
States?’’ The petitioner replied, ‘‘Yes.’’ The court then
found that the plea was voluntarily and knowingly made
with the assistance of competent counsel. On July 30,
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2012, the court sentenced the petitioner to seven years
of incarceration, execution suspended after sixteen
months, followed by three years of probation.
On July 30, 2013, the United States Immigration Court
ordered that the petitioner be removed from the United
States to Jamaica because his conviction of possession
of a controlled substance with intent to sell constituted
an aggravated felony, for which the consequence is
mandatory deportation.1
In May, 2015, the petitioner commenced the present
action. On September 8, 2015, the petitioner filed the
operative amended petition for a writ of habeas corpus,
which in relevant part alleges ineffective assistance of
counsel because Millbrandt did not adequately advise
him as to the immigration consequences of his guilty
plea.2
The court held the habeas trial on February 11, 2016,
during which the court heard testimony from, among
others: Millbrandt; Justin Conlon, an immigration attorney; Kenneth Simon, a retired public defender with
1

See 8 U.S.C. § 1227 (a) (2) (A) (iii) (2012).
To support his ineffective assistance of counsel claim, the petitioner
further argued, in the first count of his amended petition, that Millbrandt
failed (1) adequately to research the immigration consequences of his guilty
plea; (2) accurately to advise him about the probability of deportation,
removal and inadmissibility for reentry under the terms of the plea
agreement; and (3) to effectively utilize the possible immigration consequences of pleading guilty during the plea negotiation process. Because we
determine that Millbrandt rendered deficient performance when he failed
to advise the petitioner of the immigration consequences of his guilty plea,
we need not reach the petitioner’s remaining arguments as to other acts
which also may have constituted deficient performance.
The petitioner also claimed, in the second count of his amended petition,
that his guilty plea was not made knowingly, intelligently, and voluntarily
because he did not know or understand the immigration consequences that
he would face upon the entry of a guilty plea, and that he would not have
entered a guilty plea had he known and understood the immigration consequences of that plea. On the day of the habeas trial, the petitioner withdrew
this count.
2
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knowledge of the standard of care for criminal defense
attorneys; Elisa Villa, a supervisory assistant public
defender; and the petitioner. On May 25, 2016, the court
issued an oral ruling from the bench. In relevant part,
the court made the following findings of fact and conclusions of law concerning the petitioner’s claim that Millbrandt had rendered ineffective assistance: ‘‘Millbrandt
was aware of the immigration issues and it is clear from
his testimony . . . that he did, in fact, investigate, discuss and understand the immigration issues and immigration status of [the petitioner]. . . . Millbrandt [met]
the minimal standards of providing advice on the immigration issue to [the petitioner]. It does not, however,
appear that [Millbrandt] categorically advised [the petitioner] that he would under any and all circumstances
be deported to Jamaica if he accepted this guilty plea.
He did, in fact, fall slightly short of that statement. . . .
‘‘Nevertheless, [the petitioner] and his counsel did
discuss the immigration issues numerous times. [Millbrandt] told [the petitioner] to assume that he would
be deported.3 In other words, when making the decision
as to whether to accept the plea bargain, he all but told
him it would be . . . a virtual certainty [that the petitioner would] be deported. He told him there was a
substantial likelihood of deportation.
‘‘It is clear that [the petitioner] and [Millbrandt] discussed the immigration issues early and often. In fact,
[Millbrandt] reviewed the document that [Villa] had prepared, which parenthetically the court notes is a thorough summary of the issue for criminal practitioners.
3
The petitioner argues that the court made a clearly erroneous factual
finding that ‘‘counsel advised the petitioner that he should assume he would
be deported.’’ The petitioner never developed this argument further, and
the record supports the court’s factual finding. Millbrandt testified that he
advised the petitioner that ‘‘it was safe to assume that he would be deported.’’
This testimony aligns with the court’s factual findings.
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‘‘[Millbrandt] further indicated that he spoke with an
immigration lawyer.4 [Millbrandt] indicated that he even
discussed the immigration issues with the prosecutor,
but the prosecutor was not interested or concerned
about the immigration issues, nor is there any case law
that suggests that a prosecutor has any duty to consider
immigration implications.
‘‘[Millbrandt] told the petitioner that there was a likelihood that he would be deported. It’s a bit disingenuous
at this point then for [the petitioner] to indicate he
wasn’t aware that by pleading to this case there could
be adverse immigration effects upon his immigration
status.
‘‘I will specifically find that the advice of [Millbrandt],
while perhaps not as thorough as that suggested by
[habeas] counsel for the petitioner, did meet the minimal standards of constitutional acceptability and that
he did not violate the standard of care required of a
criminal defense counsel operating within the state of
Connecticut.’’ (Emphasis added; footnote added.)
Accordingly, the court denied the petition for a writ
of habeas corpus because the petitioner had failed to
prove deficient performance, and subsequently denied
further the petitioner’s petition for certification to
appeal. This appeal followed. Additional facts will be
set forth as necessary.
4
The petitioner argues that the court made a clearly erroneous factual
finding when it found that Millbrandt had consulted an immigration attorney
because Millbrandt testified that he did not speak with an immigration
attorney in connection with the petitioner’s case. Millbrandt, however, also
testified that he spoke with an immigration attorney in December, 2011,
about the decision in Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176
L. Ed. 2d 284 (2010), so that he could ‘‘determine or obtain some tools that
would be helpful in advising clients as to potential immigration consequences’’ which would follow the entry of a guilty plea to an aggravated
felony offense. Thus, in light of the record, the court’s factual finding that
Millbrandt ‘‘spoke with an immigration attorney’’ is not clearly erroneous.
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I
The petitioner claims that the habeas court abused
its discretion in denying his petition for certification to
appeal from the denial of his petition for a writ of
habeas corpus with respect to his claims of ineffective
assistance of counsel. Specifically, he argues that
because these issues are debatable among jurists of
reason, a court could resolve the issues differently,
and, therefore, the habeas court abused its discretion
in denying his petition to appeal.
‘‘Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the dismissal of his petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Simms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
[the petitioner] must demonstrate that the denial of
his petition for certification constituted an abuse of
discretion. . . . Second, if the petitioner can show an
abuse of discretion, he must then prove that the decision of the habeas court should be reversed on the
merits. . . . To prove that the denial of his petition for
certification to appeal constituted an abuse of discretion, the petitioner must demonstrate that the [resolution of the underlying claim involves issues that] are
debatable among jurists of reason; that a court could
resolve the issues [in a different manner]; or that the
questions are adequate to deserve encouragement to
proceed further. . . .
‘‘In determining whether the habeas court abused
its discretion in denying the petitioner’s request for
certification, we necessarily must consider the merits of
the petitioner’s underlying claims to determine whether
the habeas court reasonably determined that the petitioner’s appeal was frivolous. In other words, we review

September 26, 2017

CONNECTICUT LAW JOURNAL

176 Conn. App. 616

SEPTEMBER, 2017

Page 9A

623

Miller v. Commissioner of Correction

the petitioner’s substantive claims for the purpose of
ascertaining whether those claims satisfy one or more
of the three criteria . . . adopted by [our Supreme
Court] for determining the propriety of the habeas
court’s denial of the petition for certification.’’ (Citations omitted; internal quotation marks omitted.) Sanders v. Commissioner of Correction, 169 Conn. App. 813,
821–22, 153 A.3d 8 (2016), cert. denied, 325 Conn. 904,
156 A.3d 536 (2017).
As discussed more fully in part II of this opinion,
we agree with the petitioner’s claim that trial counsel
rendered deficient performance in that he failed to accurately advise the petitioner as to the immigration consequences of his guilty plea. Accordingly, we need not
address the petitioner’s claim as to whether counsel
failed to accurately advise him of the enforcement practices of the federal immigration authorities. Cf. State
v. Ross, 230 Conn. 183, 285, 646 A.2d 1318 (1994) (declining to review claim when dispositive claim resolved in
defendant’s favor); Breiter v. Breiter, 80 Conn. App.
332, 335 n.1, 835 A.2d 111 (2003) (same). Because the
resolution of the petitioner’s claim involves issues that
are debatable among jurists of reason, we conclude
that the habeas court abused its discretion in denying
certification to appeal from the denial of the petition
for a writ of habeas corpus.
II
We now turn to the petitioner’s substantive claim,
which is that the habeas court improperly concluded
that he received effective assistance of counsel. Specifically, he argues that (1) counsel was deficient for failing
to adequately advise him of the immigration consequences of his guilty plea, and (2) that he was prejudiced
by counsel’s deficient performance.
We set forth the relevant legal principles and our
standard of review. ‘‘The sixth amendment to the United
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States constitution, made applicable to the states
through the due process clause of the fourteenth
amendment, affords criminal defendants the right to
effective assistance of counsel. Davis v. Commissioner
of Correction, 319 Conn. 548, 554, 126 A.3d 538 (2015),
cert. denied sub nom. Semple v. Davis,
U.S.
,
136 S. Ct. 1676, 194 L. Ed. 2d 801 (2016); see also Thiersaint v. Commissioner of Correction, 316 Conn. 89, 100,
111 A.3d 829 (2015) (criminal defendant constitutionally
entitled to adequate and effective assistance of counsel
at all critical stages of criminal proceedings). Although
a challenge to the facts found by the habeas court is
reviewed under the clearly erroneous standard,
whether those facts constituted a violation of the petitioner’s rights under the sixth amendment is a mixed
determination of law and fact that requires the application of legal principles to the historical facts of this case.
. . . As such, that question requires plenary review by
this court unfettered by the clearly erroneous standard. . . .
‘‘It is well established that the failure to adequately
advise a client regarding a plea offer from the state
can form the basis for a sixth amendment claim of
ineffective assistance of counsel. The United States
Supreme Court . . . recognized that the two part test
articulated in Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), applies to
ineffective assistance of counsel claims arising out of
the plea negotiation stage. Hill v. Lockhart, 474 U.S.
52, 57, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985) . . . .’’
(Citations omitted; internal quotation marks omitted.)
Duncan v. Commissioner of Correction, 171 Conn.
App. 635, 646–47, 157 A.3d 1169, cert. denied, 325 Conn.
923, 159 A.3d 1172 (2017).
We now set forth the well established standard that
applies to a claim of ineffective assistance of counsel.
‘‘To succeed on a claim of ineffective assistance of
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counsel, a habeas petitioner must satisfy the twopronged test articulated in Strickland v. Washington,
[supra, 466 U.S. 687]. . . . The petitioner has the burden to establish that (1) counsel’s representation fell
below an objective standard of reasonableness, and (2)
counsel’s deficient performance prejudiced the defense
because there was a reasonable probability that the
outcome of the proceedings would have been different
had it not been for the deficient performance. . . .
‘‘To satisfy the performance prong, a claimant must
demonstrate that counsel made errors so serious that
counsel was not functioning as the counsel guaranteed
. . . by the [s]ixth [a]mendment. . . . It is not enough
for the petitioner to simply prove the underlying facts
that his attorney failed to take a certain action. Rather,
the petitioner must prove, by a preponderance of the
evidence, that his counsel’s acts or omissions were so
serious that counsel was not functioning as the counsel
guaranteed by the sixth amendment, and as a result,
he was deprived of a fair trial.’’ (Citations omitted;
emphasis in original; internal quotation marks omitted.)
Jones v. Commissioner of Correction, Superior Court,
judicial district of Tolland, Docket No. CV-12-4004742S (November 21, 2014) (reprinted in 169 Conn. App.
407, 415–16), aff’d, 169 Conn. App. 405, 150 A.3d 757
(2016), cert. denied, 324 Conn. 909, 152 A.3d 1246
(2017).
‘‘For claims of ineffective assistance of counsel arising out of the plea process, the United States Supreme
Court has modified the second prong of the Strickland
test to require that the petitioner produce evidence that
there is a reasonable probability that, but for counsel’s
errors, [the petitioner] would not have pleaded guilty
and would have insisted on going to trial. . . . An ineffective assistance of counsel claim will succeed only if
both prongs [of Strickland] are satisfied. . . . [S]ee
. . . Hill v. Lockhart, [supra, 474 U.S. 59] (modifying
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Strickland prejudice analysis in cases in which petitioner entered guilty plea). It is axiomatic that courts
may decide against a petitioner on either prong [of the
Strickland test], whichever is easier. Lewis v. Commissioner of Correction, 165 Conn. App. 441, 451, 139 A.3d
759, [cert. denied, 322 Conn. 901, 138 A.3d 931 (2016)],
citing Strickland v. Washington, supra, 466 U.S. 697 (a
court need not determine whether counsel’s performance was deficient before examining the prejudice
suffered by the [petitioner]).’’ (Citation omitted; internal
quotation marks omitted.) Flomo v. Commissioner of
Correction, 169 Conn. App. 266, 278, 149 A.3d 185
(2016), cert. denied, 324 Conn. 906, 152 A.3d 544 (2017).
A
The petitioner first argues that the habeas court
improperly concluded that Millbrandt’s performance
was not deficient. Specifically, he alleges that Millbrandt failed to advise him adequately that entering a
guilty plea to an aggravated felony would subject him
to mandatory deportation. We agree.
The following additional facts are necessary for our
resolution of this claim. At the habeas trial, Millbrandt
testified that the petitioner’s primary concern was to
avoid a lengthy term of imprisonment, and that once
that it became apparent that avoiding a term of imprisonment was not possible, discussions of a plea deal
ensued. As part of his advice to the petitioner in relation
to the plea deal and its effect on his immigration status,
Millbrandt relayed to the petitioner that ‘‘anything is
possible with regard to the federal government that they
may decide to not take immigration action against
him or actually come and physically remove him but
. . . my advice to him was that in my opinion convictions of these . . . charges would be drug trafficking
offenses and [that] they would render him deportable
so we should assume that that would be the case.’’
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(Emphasis added.) The following exchange occurred
between the petitioner’s habeas counsel and Millbrandt:
‘‘Q. What did you do to determine the immigration
consequences in [the petitioner’s] case?
‘‘A. . . . In December of 2011, I had contacted an
immigration attorney in light of the Padilla [v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284
(2010)] decision . . . to determine or obtain some
tools that would be helpful in advising clients as to
potential immigration consequences and as a result of
that conversation and e-mail with that attorney, I was
sent [A Brief Guide to Representing Non-Citizen Criminal Defendants in Connecticut (brief guide)]. . . .
‘‘Q. Did you rely on [the brief guide] in determining
the immigration consequences in [the petitioner’s]
case specifically?
‘‘A. Yes.’’
The following additional exchange occurred during
the direct examination of Millbrandt:
‘‘Q. Did you ever advise [the petitioner] that he definitely would be deported?
‘‘A. I said that in my opinion a conviction would
render him deportable. I could not speak for Immigration and Customs Enforcement as to whether they
would actually decide to come and pick him up.
‘‘Q. Did you explain to him what you meant by
deportable?
‘‘A. Yes.
‘‘Q. And what did you tell him?
‘‘A. That deportation proceedings could be carried
out against him. He would possibly be held until he was
removed physically . . . from the country to Jamaica.
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‘‘Q. Did you give him any advice about the likelihood
of deportation?
‘‘A. My advice was that based on either of these
options5 there was a substantial likelihood and probability that [he] would be deported.
‘‘Q. And was that the language that you used: substantial likelihood?
‘‘A. I told him that there was a . . . substantial likelihood or substantial possibility of his deportation, yes.
‘‘Q. Did you write down the specific language you
used?
‘‘A. No, I did not.
‘‘Q. Did you advise [the petitioner] whether immigration authorities were mandated to deport him?
‘‘A. No. . . .
‘‘Q. So it was you[r] testimony [that] you told [the
petitioner] that he would be deportable. Is that right?
‘‘A. Yes.
‘‘Q. And that that meant that he could be picked up by
immigration authorities and removed from the country?
‘‘A. Correct. That that was a possibility, yes. . . .
‘‘Q. Did you advise him about the likelihood that he
would be picked up by immigration authorities?
5
The petitioner, in his brief, alleges that there were two proposed plea
offers. The first, made by the state, involved a guilty plea to one count of
possession of marijuana with intent to sell, in violation of General Statutes
§ 21a-277 (b), and required a sentence of seven years of incarceration, execution suspended after twenty months, and three years of probation. The
second, made by the court, involved a guilty plea to § 21a-278 (b), for which
the court would consider a motion to impose a sentence less than the five
year mandatory minimum.
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‘‘A. . . . I did not. I did not say whether it was
likely or not that he would be picked up. I said it was
a possibility that he could be picked up by the immigration authorities.
‘‘Q. Did you advise him about what would happen if
[he] were picked up or about the likelihood of success
in immigration proceedings?
‘‘A. No.
‘‘Q. Did you ever advise him that he would be automatically deportable?
‘‘A. No, I did not.
‘‘Q. Did you advise him that deportation was a virtual certainty?
‘‘A. I did not say that. I said [that] I thought . . .
there was a substantial likelihood that he would be
deported. I did not tell him it was a virtual certainty.’’
(Emphasis added.)
The following exchange between counsel for the
respondent, the Commissioner of Correction, and Millbrandt occurred on cross-examination:
‘‘Q. [Y]ou indicated that you told him assume you
would be deported if you accepted a plea to either one
of these charges?
‘‘A. I told him that in my opinion it was safe to assume
that he would face deportation as a result of a plea to
either one of the options that were put to us.
‘‘Q. And he appeared to you to understand what you
said with respect to the fact that he would be deported
if he entered a plea to either of these charges?
‘‘A. He appeared to.
‘‘Q. And he never indicated to you that he didn’t
understand?
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‘‘A. No.
‘‘Q. And he never questioned what deportation
meant?
‘‘A. No.
‘‘Q. And he never indicated to you that he alternatively
would want to reject the plea offer and actually go to
trial; did he?
‘‘A. He did not. . . .
‘‘Q. [Y]ou told [the petitioner] that if he were to accept
either plea, he would be deported. Isn’t that correct?
‘‘A. I did not tell him that it was a certainty that he
would be deported. . . . I told him that it was safe to
assume that he would be deported.’’
The petitioner testified that Millbrandt did not advise
him that he would ‘‘definitely be deported or that it was
a virtual certainty’’ upon the entry of a guilty plea, and
that, contrary to Millbrandt’s testimony, he received no
advice about any immigration consequences that would
result from the entry of a guilty plea. The petitioner
testified that, had he been advised that pleading guilty
would result in his deportation, he would have not taken
the plea deal and instead would have taken his chances
with a trial, even if it meant a term of imprisonment
up to fifty years.6
Having reviewed the relevant facts, we now turn to
the legal principles that guide our analysis of the petitioner’s claim. In order to assess the conclusion of the
6

Had he proceeded to trial on all of the charges, the petitioner’s potential
sentencing exposure was approximately thirty-eight to forty-seven years of
incarceration, with a mandatory minimum term of five years of imprisonment. Millbrandt described the judge as a ‘‘heavy hitter’’ and that ‘‘from the
outset [he] had indicated that this was a case that required a jail sentence
and so had the state.’’ Furthermore, the option of a diversionary program
was ‘‘never on the table.’’
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habeas court that Millbrandt had satisfied the minimal
standard in advising the petitioner of the immigration
consequences of his guilty plea, and therefore did not
render deficient performance, we must review Padilla
v. Kentucky, supra, 559 U.S. 356; and Budziszewski v.
Commissioner of Correction, 322 Conn. 504, 142 A.3d
243 (2016). In Padilla, the United States Supreme Court
held for the first time that a defense attorney’s failure
to advise his client accurately of the immigration consequences of his guilty plea could constitute ineffective
assistance of counsel. Padilla v. Kentucky, supra, 368–
69. The Supreme Court further explained the obligations of a criminal defense attorney when advising a
client of the immigration consequences of the pending
criminal charge(s): ‘‘When the law is not succinct and
straightforward . . . a criminal defense attorney need
do no more than advise a noncitizen client that pending
criminal charges may carry a risk of adverse immigration consequences. But when the deportation consequence is truly clear, as it was in this case, the duty to
give correct advice is equally clear.’’ (Emphasis added;
footnote omitted.) Id., 369.
Our Supreme Court recently considered the degree
of clarity required by Padilla when advising a noncitizen
client on the mandatory immigration consequences of
his guilty plea in Budziszewski v. Commissioner of
Correction, supra, 322 Conn. 506–507. In Budziszewski,
trial counsel negotiated a plea deal whereby the petitioner, Piotr Budziszewski, a lawful permanent resident,
would plead guilty to one count of possession of a
controlled substance with intent to sell, which is an
aggravated felony for which deportation is mandated.
Budziszewski pleaded guilty to that charge. After his
release from state custody, Budziszewski was detained
by federal authorities and was ordered to be removed
on the basis of his felony conviction. Id., 508–509. In
his petition for a writ of habeas corpus, Budziszewski
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alleged, inter alia, that trial counsel failed to advise him
of the immigration consequences of his guilty plea as
required by Padilla. Id. The habeas court concluded
that trial counsel’s advice to Budziszewski—that his
conviction would create a ‘‘ ‘heightened risk’ ’’ of deportation, rather than mandate deportation under federal
law, was adequate under Padilla. Id., 510. Our Supreme
Court disagreed, reasoning that counsel’s warning that
Budziszewski was only facing a ‘‘ ‘heightened risk’ ’’
of deportation ‘‘would not accurately characterize the
law.’’ Id., 512. Instead, ‘‘[b]ecause federal law called
for deportation for the petitioner’s conviction, [trial]
counsel was required to unequivocally convey to [Budziszewski] that federal law mandated deportation as
the consequence for pleading guilty.’’ Id.
Our Supreme Court further explained that, for crimes
designated as aggravated felonies, ‘‘Padilla requires
counsel to inform the client about the deportation consequences prescribed by federal law. . . . Because
noncitizen clients will have different understandings of
legal concepts and the English language, there are no
precise terms or one-size-fits-all phrases that counsel
must use to convey this message. Rather, courts
reviewing a claim that counsel did not comply with
Padilla must carefully examine all of the advice given
and the language actually used by counsel to ensure
that counsel explained the consequences set out in federal law accurately and in terms the client could understand. In circumstances when federal law mandates
deportation and the client is not eligible for relief under
an exception to that command, counsel must unequivocally convey to the client that federal law mandates
deportation as the consequence for pleading guilty.’’
(Emphasis added.) Id., 507.
In Duncan v. Commissioner of Correction, supra,
171 Conn. App. 635, we had an opportunity to consider
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the impact of Budziszewski on our Padilla jurisprudence. In Duncan, the habeas court concluded that the
petitioner’s trial counsel did not perform deficiently
despite testifying that ‘‘he could not recall clearly advising the petitioner that he would be deportable without
a defense [to deportation], although it was his practice
to have conversations with clients regarding the immigration consequences of a guilty plea.’’ Id., 656. We
noted that trial counsel also admitted that he probably
was unaware that the petitioner’s conviction constituted an aggravated felony for immigration purposes
or that an aggravated felony rendered a noncitizen
deportable without a defense to deportation. Id. ‘‘In
response to the petitioner’s argument that [his counsel]
failed to tell him that removal was mandatory and nonappealable, the habeas court indicated that these collateral consequences were not of constitutional magnitude
and could not be transformed into direct consequences.’’ Id., 657.
In Duncan, we concluded that, ‘‘[i]n accordance with
the clarification in Budziszewski of counsel’s duty to
unequivocally inform a client of the mandatory deportation as a consequence of pleading guilty to an aggravated felony, the habeas court improperly concluded
that [counsel’s] performance was not deficient. Specifically, [counsel] failed to comply with Padilla because
he did not explain the clear immigration consequences
set forth in federal law in an accurate manner and in
terms that the petitioner could comprehend. . . . The
immigration consequences in this case were clearly discernable; [the petitioner’s conviction] constituted an
aggravated felony for immigration purposes and thus
federal law mandated deportation. [The petitioner’s
counsel], therefore, was obligated to convey to the petitioner unequivocally this consequence of pleading
guilty.’’ (Citation omitted.) Id., 658.
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We explained in Duncan that, even if the habeas
court credited counsel’s testimony that the petitioner’s
conviction could ‘‘ ‘create some problems with regard
to . . . immigration,’ this statement does not meet the
required standard set forth in Padilla,’’; id., 658–59; and
concluded that ‘‘this advice is akin to the advice given
in Budziszewski where counsel warned of a heightened
risk of deportation . . . .’’ (Internal quotation marks
omitted.) Id., 659. We held that the petitioner’s counsel
was ‘‘required to inform the petitioner that, as a result
of his guilty plea to a crime that fell within the federal
definition of an aggravated felony, he was subject to
mandatory deportation under federal law, which [counsel] failed to do. His advice did not meet the standard
set forth in Padilla as interpreted by Budziszewski.
Accordingly, we agree with the petitioner that the
habeas court improperly determined that [counsel] was
not deficient, under Strickland, with respect to his
advice regarding the immigration consequences . . . .’’
Id., 659. We then held that the petitioner failed to successfully challenge the habeas court’s conclusion that
he was not prejudiced as a result of trial counsel’s
deficient performance and, accordingly, concluded that
the habeas court did not abuse its discretion in denying
certification to appeal. Id., 663–65.
With the foregoing legal principles in mind, we now
review the conclusion of the habeas court that Millbrandt did not render deficient performance. It is undisputed that a conviction under § 21a-278 (b) constitutes
an aggravated felony and that federal immigration law
mandates deportation for aggravated felonies, with limited exceptions that do not apply in the present case.
Millbrandt testified that he was aware of this and therefore advised the petitioner that in relation to the immigration consequences he was facing, he should ‘‘assume
that he would be deported’’ and that there was a ‘‘substantial likelihood and probability’’ or ‘‘possibility’’ of
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deportation. He further counseled the petitioner that
his conviction would render him ‘‘deportable’’ and
explained that term to mean that ‘‘deportation proceedings could be carried out against him.’’ Millbrandt further testified that he did not advise the petitioner as
to whether immigration authorities were mandated to
deport him and that he did not advise the petitioner
that, as a result of his guilty plea, his subsequent deportation was a virtual certainty and that he would be
automatically deportable.
On the basis of this testimony, the habeas court found
that Millbrandt did not ‘‘categorically [advise the petitioner] that he would under any and all circumstances
be deported to Jamaica if he accepted [the] guilty plea.’’
The court nonetheless concluded that Millbrandt’s
advice was constitutionally adequate under Padilla.
In light of our Supreme Court’s articulation in Budziszewski, we conclude that the habeas court incorrectly
concluded that Millbrandt’s advice was constitutionally
adequate. Pursuant to Budziszewski, Millbrandt was
required to ‘‘unequivocally convey to [the petitioner]
that federal law mandated deportation as the consequence for pleading guilty.’’ Budziszewski v. Commissioner of Correction, supra, 322 Conn. 512. As the court
acknowledged, Millbrandt’s advice ‘‘fell slightly short’’
of this. We agree with the petitioner that, instead, Millbrandt’s advice inaccurately conveyed to the petitioner
that he would have some chance of avoiding deportation after pleading guilty, and therefore counsel’s advice
did not meet the standard set forth in Padilla as interpreted by Budziszewski and applied by us in Duncan.
We therefore conclude that Millbrandt performed
deficiently when he advised the petitioner in regard to
the immigration consequences of his guilty plea.
B
The petitioner next argues that, as a result of counsel’s deficient performance, he was prejudiced because
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he would not have pleaded guilty had he been properly
advised of the immigration consequences of his guilty
plea.7 We conclude that the record is inadequate for us
to determine whether the petitioner proved prejudice
under Strickland.
As we previously stated, Strickland requires that a
petitioner prove both deficient performance and
resulting prejudice, and thus a court can find against a
petitioner on either ground. Small v. Commissioner of
Correction, 286 Conn. 707, 712–13, 946 A.2d 1203, cert.
denied sub nom. Small v. Lantz, 555 U.S. 975, 129 S.
Ct. 481, 172 L. Ed. 2d 336 (2008). In the present case, the
habeas court concluded that the petitioner had failed
to satisfy the performance prong of Strickland, and,
therefore, it did not determine whether the petitioner
also had failed to satisfy the prejudice prong. We recognize, as the parties have observed, that the habeas court
did make certain factual findings that might be relevant
to a prejudice analysis. Nevertheless, the habeas court
failed to consider whether, if Millbrandt’s performance
was constitutionally deficient, ‘‘there is a reasonable
probability that, but for [that deficient performance],
[the petitioner] would not have pleaded guilty and
would have insisted on going to trial.’’ (Internal quotation marks omitted.) Flomo v. Commissioner of Correction, 169 Conn. App. 278. Because the question of
prejudice presents a mixed question of fact and law,
we cannot conclude whether the petitioner was prejudiced by Millbrandt’s deficient performance without the
habeas court’s complete factual findings concerning the
Strickland prejudice prong. Small v. Commissioner of
Correction, supra, 717 (‘‘[t]he application of historical
7
The petitioner argues in the alternative that the court improperly speculated, during its oral decision, that the petitioner pleaded guilty because he
was guilty. During the court’s canvass of the petitioner, however, he replied
‘‘[c]orrect’’ when asked ‘‘[a]re the facts as read by the state essentially
correct?’’ Therefore, we do not agree with the petitioner that the court
speculated as to his guilt.
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facts to questions of law that is necessary to determine
whether the petitioner has demonstrated prejudice
under Strickland . . . is a mixed question of law and
fact subject to our plenary review’’); see also State v.
Daly, 111 Conn. App. 397, 400, 960 A.2d 1040 (2008)
(‘‘it is well established that as an appellate tribunal, we
do not find facts’’), cert. denied, 292 Conn. 909, 973
A.2d 108 (2009).
In sum, we conclude that the habeas court abused
its discretion when it denied the petitioner’s petition
for certification to appeal because a court could resolve
the issues in a different manner. We further conclude
that the petitioner proved that Millbrandt rendered deficient performance when advising him of the immigration consequences of his guilty plea. We therefore
remand the matter to the habeas court with direction
to determine whether the petitioner was prejudiced by
Millbrandt’s deficient performance.
The judgment is reversed and the case is remanded
for further proceedings on the issue of whether the
petitioner was prejudiced by his trial counsel’s deficient performance.
In this opinion the other judges concurred.

STATE OF CONNECTICUT v. DANOVAN T.*
(AC 38727)
Mullins, Beach and Harper, Js.
Syllabus
Convicted, following a jury trial, of the crime of risk of injury to a child,
the defendant appealed to this court. Held:
1. The defendant could not prevail on his claim that the prosecutor committed improprieties that deprived him of a fair trial:
* In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
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a. The prosecutor did not make an improper golden rule argument when
he asked the jurors to put themselves in the defendant’s position and
to evaluate the defendant’s statements against his claim of innocence;
the prosecutor called on the jurors to draw inferences from the evidence
and properly asked them whether a reasonable person would be likely
to concede that there was a possibility that he sexually abused a child
if he were actually innocent, and the statements were particularly appropriate as counterargument to the defendant’s main defense theory that
he did not commit the crime and that the allegations were fabricated.
b. Although the prosecutor made two misstatements during closing
argument in describing certain medical testimony, they did not amount
to improprieties; the misstatements, when placed in the broader context
of the trial, were isolated and minor, the defendant did not present any
evidence to demonstrate that they caused the jurors to be confused or
to misunderstand certain testimony, and the prosecutor, who made the
statements in the heat of argument, was afforded leeway for the minor
misstatements made while zealously advocating for the state.
c. The defendant failed to demonstrate that the prosecutor acted improperly by facilitating the admission into evidence of a medical report that
contained prior misconduct evidence, when the prosecutor previously
represented that he would not present prior misconduct evidence; the
report, which was admitted into evidence pursuant to an agreement of
the parties, was not the only source of the jury’s knowledge of the prior
misconduct evidence, the defendant made extensive use of the report
in his own closing argument, and the prosecutor’s role in the admission of
the report could not fairly be characterized as prosecutorial impropriety.
2. This court declined to review the defendant’s claim that the trial court
deprived him of his right to confront and to impeach the witnesses
against him when the court precluded him from presenting certain testimony from himself and from L to contradict that of the victim’s mother;
the defendant having failed to make an argument before the trial court
regarding the presentation of his own testimony as impeachment evidence, this court was not bound to consider the claim, and his claim
with respect to the court’s exclusion of L’s testimony was moot, as the
defendant failed to challenge the ground on which the trial court ruled
in excluding L’s testimony and, thus, an independent basis for the ruling
remained unchallenged.
Argued April 17—officially released September 26, 2017
Procedural History

Substitute information charging the defendant with
two counts of the crime of risk of injury to a child, and
with the crime of sexual assault in the first degree,
brought to the Superior Court in the judicial district of
Hartford and tried to a jury before Mullarkey, J.; verdict
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of guilty of two counts of risk of injury to a child;
thereafter, the state entered a nolle prosequi as to the
charge of sexual assault in the first degree; subsequently, the court rendered judgment in accordance
with the verdict, from which the defendant appealed
to this court. Affirmed.
Richard Emanuel, for the appellant (defendant).
Matthew A. Weiner, assistant state’s attorney, with
whom, on the brief, were Gail P. Hardy, state’s attorney, and Anthony Bochicchio, senior assistant state’s
attorney, for the appellee (state).
Opinion

HARPER, J. The defendant, Danovan T., appeals from
his conviction of two counts of risk of injury to a child
in violation of General Statutes § 53-21 (a) (2). In this
appeal, he argues that his conviction should be reversed
because (1) certain improprieties by the prosecutor
deprived him of his general due process right to a fair
trial and (2) the trial court improperly restricted his
right to present impeachment evidence against the
state’s witnesses, thereby depriving him of his constitutional right to confront the witnesses against him. For
the reasons that follow, we reject these arguments and
affirm the judgment of the trial court.
The following procedural history and facts, which
the jury reasonably could have found, are relevant to
this appeal. At the time of the events giving rise to
the defendant’s conviction, he was living in a home in
Enfield with the victim, S.R., the victim’s mother, S,
and another female child, C. S had another child, A,
who was older than the other children and who, at the
time of S.R.’s molestation, was living out-of-state with
her biological father. The defendant is the biological
father of C, but not S.R. The defendant has known
S.R. and been involved in her life since 2007 or 2008,
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although he did not live with her until late 2012 or early
2013, a few months before the molestation occurred.
In the Enfield home, the defendant shared one bedroom
with S, and the children shared another bedroom.
On the night of June 5, 2013, the defendant slept in
the living room, rather than in the bedroom he shared
with S. Sometime during the night, he entered the girls’
bedroom, removed S.R.’s pants, and began touching
and scratching her genitals, and digitally penetrating
her. S.R. awoke during this assault and grabbed the
defendant’s arm, digging her fingernails in to it. The
defendant continued to abuse S.R. in this manner. Eventually, he stopped, pulled up her pants, and left the
room. S.R. reported this incident to S the next morning.
Thereafter, S awoke the defendant, who was still
sleeping in another room, and confronted him with the
allegations. The defendant replied, ‘‘You know, this isn’t
the first time that someone has said I’ve done this to
them. A long time ago, my—my other daughter said I
did the same thing to her but her mother didn’t believe
her.’’1 The defendant stated he had never mentioned
the prior allegations because, ‘‘Well [the girl’s] mother
didn’t believe her, so I didn’t think it was true, but now
[S.R. is] the second person that says it now, so it must
be true. It must be true.’’
Later that morning, S took S.R. to New England
Urgent Care. S.R. was examined by Jeffery Sievering,
a physician’s assistant, who found that S.R.’s clitoris
was enlarged, which was potentially indicative of
‘‘repeated trauma or manipulation.’’ Thereafter, S took
S.R. to the Enfield Police Department and then to St.
Francis Hospital in Hartford. At the hospital, a second
1
The record indicates that the defendant’s reference to ‘‘my other daughter’’ refers to his stepdaughter N, who is the biological daughter of his
former wife.
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medical examination was performed by Audrey B. Courtney, a nurse practitioner, using a sexual assault forensic collection kit. The medical examination did not
produce information that either supported or refuted
S.R.’s allegations. Courtney produced a report about
this exam that included the statement, ‘‘[S] states that
[the defendant’s] [fifteen] year old daughter said the
same thing happened to her.’’ S.R. also underwent a
forensic interview at the hospital in which she stated
that the defendant had touched her in a similar manner
on two prior occasions approximately one month earlier. At trial, S.R. testified that she had not reported the
incidents to her mother because she feared she would
not be believed. She stated that she had decided to tell
her mother this time because she still felt pain the
next morning.
David Thomas, a detective with the Enfield Police
Department, observed the forensic interview and later
made arrangements to meet with the defendant on June
10, 2013, at the New Haven Police Department, which
was closer to the defendant’s place of employment.
During that meeting, Thomas asked whether S.R.’s allegations were true, and the defendant responded, ‘‘I can’t
say that she’s lying,’’ and that he did not remember the
incident. The defendant also made other statements
relevant to his claims in this appeal, including that he
had been accused of similar conduct by a different
stepdaughter from a prior relationship, and that S had
observed A, who no longer lived with them, engaging
in some kind of sexual conduct. At the end of the interview, the defendant signed a written statement that on
the night in question, he had entered the bedroom and
checked to see if S.R. had urinated in her bed.
A second interview was arranged between Thomas
and the defendant to take place at the Manchester
Police Department.2 Because the defendant did not have
2

The record does not indicate why this interview occurred in Manchester.
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a car, Thomas met the defendant at his workplace in
North Haven to transport him to Manchester. In the car,
before leaving, the defendant initiated a conversation
by stating, ‘‘I must have done it.’’ The defendant then
alluded to a ‘‘sleepwalking type of thing where . . .
sexual contact would happen.’’ The defendant provided
Thomas with a signed written statement regarding this
conversation which stated, ‘‘I would like to give the
Enfield police the following truthful statement. I would
like to admit that there is a high probability that I inappropriately touched [S.R.] in her groin on Thursday
morning, June 6, 2013.’’
The defendant was arrested on June 17, 2013, and
charged with one count of sexual assault in the first
degree in violation of General Statutes § 53a-70 and two
counts of risk of injury to a child in violation of § 5321 (a) (2). After a jury trial, the jury was unable to reach
a verdict on the charge of sexual assault in the first
degree,3 but returned guilty verdicts on the two charges
of risk of injury to a child. Thereafter, the court sentenced the defendant to a total effective sentence of
twenty-five years imprisonment followed by fifteen
years of special parole with special conditions. This
appeal followed. Additional facts and procedural history will be set forth as necessary.
On appeal, the defendant argues that the prosecutor
committed several improprieties that deprived him of
a fair trial in violation of the due process clauses of the
federal and state constitutions.4 He also argues that he
was deprived of his right to confront the witnesses
3

The state later entered a nolle prosequi as to the charge of sexual assault
in the first degree.
4
The constitution of Connecticut, article first, § 8, provides in pertinent
part that, ‘‘[n]o person shall be . . . deprived of . . . liberty . . . without
due process of law . . . .’’ The fourteenth amendment to the United States
constitution provides in pertinent part: ‘‘[N]or shall any state deprive any
person of life [or] liberty . . . without due process of law . . . .’’
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against him under the federal and state constitutions.5
The state responds that the defendant’s arguments mischaracterize the prosecutor’s conduct and other details
of the case, and should be rejected. We disagree with
the defendant and affirm the judgment of the trial court.
I
The defendant’s claim that prosecutorial improprieties deprived him of a fair trial is composed of three
distinct claims. First, he asserts that the state’s attorney
made an improper ‘‘golden rule’’ argument, which is
an argument that appeals to emotion, during closing
argument in asking the jury to consider whether the
defendant’s reaction to the allegations was consistent
with innocence. Second, he claims that the state’s attorney mischaracterized the medical testimony of
Sievering during closing argument in a manner that
suggested that sexual assault was the cause of certain
physical symptoms Sievering had observed in S.R.
rather than merely a possible cause. Third, he contends
that the state’s attorney improperly facilitated the
admission into evidence of a medical report that contained prior misconduct evidence. He argues that these
improprieties so infected the trial with unfairness as to
make the resulting conviction a denial of due process.
The state disagrees with the defendant’s assertions that
the prosecutor committed any improprieties. We will
address each of these claims in turn, setting forth additional facts as necessary.6
5

The constitution of Connecticut, article first, § 8, provides in pertinent
part that, ‘‘[i]n all criminal prosecutions, the accused shall have a right . . .
to be confronted by the witnesses against him . . . .’’ The sixth amendment
to the United States constitution, made applicable to the states by the due
process clause of the fourteenth amendment to the United States constitution, provides in pertinent part that, ‘‘[i]n all criminal prosecutions, the
accused shall enjoy the right . . . to be confronted with the witnesses
against him . . . .’’
6
The defendant also argues that, even if these alleged improprieties singly
did not deprive him of a fair trial, when taken together, the combined force
of them did so taint the integrity of the trial that his right to a fair trial was
violated. Because we conclude that the cited conduct does not constitute
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We begin by setting forth our standard of review that
is applicable to each of the defendant’s prosecutorial
impropriety claims. In analyzing claims that prosecutorial improprieties deprived a defendant of a fair trial,
‘‘we engage in a two step analytical process. . . . The
two steps are separate and distinct. . . . We first examine whether prosecutorial impropriety occurred. . . .
Second, if an impropriety exists, we then examine
whether it deprived the defendant of his due process
right to a fair trial.’’ (Internal quotation marks omitted.)
State v. Payne, 303 Conn. 538, 560–61, 34 A.3d 370
(2012). The two steps of this analysis are separate and
distinct, and we may reject the claim if we conclude
the defendant has failed to establish either prong. Id.
‘‘[O]ur determination of whether any improper conduct by the state’s attorney violated the defendant’s fair
trial rights is predicated on the factors set forth in State
v. Williams, [204 Conn. 523, 540, 529 A.2d 653 (1987)],
with due consideration of whether that misconduct was
objected to at trial. . . . These factors include: the
extent to which the [impropriety] was invited by
defense conduct or argument . . . the severity of the
[impropriety] . . . the frequency of the [impropriety]
. . . the centrality of the [impropriety] to the critical
issues in the case . . . the strength of the curative measures adopted . . . and the strength of the state’s
case.’’ (Citation omitted; internal quotation marks omitted.) State v. Payne, supra, 303 Conn. 561. ‘‘[W]hen a
defendant raises on appeal a claim that improper
remarks by the prosecutor deprived the defendant of
his constitutional right to a fair trial, the burden is on
the defendant to show, not only that the remarks were
improper, but also that, considered in light of the whole
prosecutorial impropriety, we necessarily conclude also that the sum of this
conduct did not violate his right to a fair trial.
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trial, the improprieties were so egregious that they
amounted to a denial of due process.’’ Id., 562–63.7
A
The defendant first claims that he was deprived of a
fair trial by an improper golden rule argument that the
prosecutor made when she asked the jury to consider
whether the defendant’s reaction to the allegations was
consistent with innocence. The following additional
facts are relevant to this claim.
This claim concerns four statements made by the
prosecutor during closing argument. First, the prosecutor commented on the defendant’s first interview with
the police: ‘‘[The defendant] says . . . ‘I can’t say that
she’s lying.’ I want you to picture this. You have a child
or a stepchild. The police come to you and say you
went into that child’s room in the middle of the night,
pulled her pants down and you inappropriately touched
them and digitally penetrated them. Would your
response be ‘I can’t say she’s lying?’ Would that enter
your mind?’’ Next, the prosecutor commented on the
defendant’s decision to go to work immediately after
being accused of sexual assault: ‘‘[H]e’s shocked that
S.R.’s mother thought he wouldn’t go to work. I mean,
why wouldn’t he go to work? Let’s assume he did nothing wrong and these allegations were made and the
child was concerned about this. Would you take it so
7
We note that the burden is different when the defendant invokes a specific
constitutional right. ‘‘[C]onsistent with our [Supreme Court’s] decisions in
[State v. Cassidy, 236 Conn. 112, 672 A.2d 899, cert. denied, 519 U.S. 910,
117 S. Ct. 273, 136 L. Ed. 2d 196 (1996)] and [State v. Angel T., 292 Conn. 262,
973 A.2d 1207 (2009)], if the defendant raises a claim that the prosecutorial
improprieties infringed a specifically enumerated constitutional right, such
as the fifth amendment right to remain silent or the sixth amendment right
to confront one’s accusers, and the defendant meets his burden of establishing the constitutional violation, the burden is then on the state to prove
that the impropriety was harmless beyond a reasonable doubt.’’ State v.
Payne, supra, 303 Conn. 563.

Page 32A

CONNECTICUT LAW JOURNAL

646

SEPTEMBER, 2017

September 26, 2017

176 Conn. App. 637

State v. Danovan T.

lightly? Would it be so irrelevant to you?’’ The prosecutor’s closing argument returned to the topic of the
defendant’s reaction, describing the defendant’s
response when the police asked him whether he had
assaulted S.R.: ‘‘He even says after that, very shortly
after about ten seconds later, ‘Well, there is a way,’ and
then he sort of trails off. You’re accused of this and
your comment’s going to be, ‘Well, there is a way I
could’ve done it?’ ’’ The prosecutor continued, commenting on the defendant’s reaction to the police: ‘‘Look
at that first statement. He never denies the behavior.
What he says is, ‘I do not remember inappropriately
touching S.R.’ Would that ever be your response when
confronted with something like this? I do not
remember.’’
The defendant contends that these statements constituted an improper golden rule argument that personalized the case by asking the jurors to put themselves in
the defendant’s position. He argues that this undermined the fairness of the trial because it drew on the
passions and prejudices of the jury by inviting the jurors
to consider how they would react to such repugnant
accusations. The state responds that a golden rule argument is not always improper and is particularly permissible where it simply asks jurors to draw inferences
from the evidence presented based on the juror’s judgment of how a reasonable person would act under the
specified circumstances, which the state argues was
the clear purpose of these comments. We agree with
the state.
‘‘[A] golden rule argument is one that urges jurors to
put themselves in a particular party’s place . . . or into
a particular party’s shoes. . . . The danger of these
types of arguments lies in their [tendency] to pressure
the jury to decide the issue of guilt . . . on considerations apart from the evidence of the defendant’s culpability.’’ (Citations omitted; internal quotation marks
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omitted.) State v. Long, 293 Conn. 31, 53–54, 975 A.2d
660 (2009). ‘‘[N]ot all arguments that ask jurors to place
themselves in a particular party’s situation implicate
the prohibition on golden rule argument. . . . The animating principle behind the prohibition . . . is that
jurors should be encouraged to decide cases on the
basis of the facts as they find them, and reasonable
inferences . . . rather than by any incitement to act
out of passion or sympathy for or against any party.
. . . [A] prosecutor does not violate the golden rule by
. . . asking the jurors to place themselves in [a particular position] if the prosecutor is using these rhetorical
devices to ask the jury to assess the evidence from
the standpoint of a reasonable person or to employ
common sense in evaluating the evidence.’’ (Citations
omitted; internal quotation marks omitted.) State v. Williams, 172 Conn. App. 820, 839–40, 162 A.3d 84 (2017).
The prohibition on golden rule arguments is merely a
subset of improper appeals to the jurors’ emotions. Id.,
837 n.9.
After carefully considering the record in this appeal,
we conclude that the prosecutor’s statements did not
constitute an improper golden rule argument. Each of
these statements called upon the jury to assess the
reasonableness of certain conduct reflected in the evidence. This court previously has held that arguments
inviting the jury to draw reasonable inferences from
the evidence adduced at trial ‘‘patently are proper.’’
State v. Dawes, 122 Conn. App. 303, 313–14, 999 A.2d
794, cert. denied, 298 Conn. 912, 4 A.3d 834 (2010).
These were not improper appeals to passion or prejudice, but rather calls on the jurors to draw inferences
from the evidence that had been presented at trial
regarding the statements of the defendant, based on
the jurors’ judgment of how a reasonable person would
act under the specified circumstances. See State v. Williams, supra, 172 Conn. App. 839–40 (asking jurors to
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step into role of defendant can be properly viewed as
rhetorical device designed to urge measurement against
a reasonable person).
When the prosecutor asked the jurors to put themselves in the defendant’s position and to evaluate his
statements against his claim of innocence, the prosecutor properly was asking the jurors whether a reasonable
person in that situation would be likely to concede
that there was a possibility that he sexually abused
his stepdaughter if he were actually innocent. These
statements were particularly appropriate as counterargument to the defendant’s main defense theory, which
was that he did not commit the crime and that the
allegations were fabricated. Because we conclude that
the prosecutor did not make an improper golden rule
argument, we need not consider the second step of
the analysis, namely, whether the alleged impropriety
deprived the defendant of his due process right to a
fair trial. See State v. Hickey, 135 Conn. App. 532, 553, 43
A.3d 701 (if impropriety is not identified, then prejudice
need not be considered), cert. denied, 306 Conn. 901,
52 A.3d 728 (2012).
B
Next, the defendant contends that he was deprived
of a fair trial because the prosecutor’s description of
certain medical testimony in his closing argument mischaracterized that testimony by using words that suggested sexual abuse was the probable cause of certain
symptoms observed in S.R.’s genitals rather than merely
a possible cause. The following additional facts are
relevant to this claim.
On direct examination at trial, Sievering, the physician’s assistant that first attended to S.R. on June 6,
2013, had the following exchange with the prosecutor
regarding his examination of S.R.:
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‘‘Q. And what if any findings did you make in the
exam?
‘‘A. The only abnormality noted at the time was I
found that the patient’s clitoris seemed to be enlarged
more so than I would expect for a patient . . . of
that age.
‘‘Q. And from your training and experience what
would be a cause or causes of an enlarged clitoris in
a seven year old?
‘‘A. A cause could be from repeated trauma or manipulation.’’
On cross-examination, Sievering had the following
exchange with defense counsel:
‘‘Q. And did you see . . . any redness or anything
unusual other than—you testified in reference to the
clitoris seemed to be enlarged? Is that correct?
‘‘A. That’s correct.
‘‘Q. And that can be done by trauma or manipulation.
Is that correct?
‘‘A. That is correct.
‘‘Q. Can it be done by self-manipulation?
‘‘A. Yes.
‘‘Q. And manipulation with toys?
‘‘A. Yes.’’
Later, during closing argument, the prosecutor
reminded the jury of Sievering’s testimony, stating: ‘‘Mr.
Sievering, who testifies he saw her that morning. This
is a seven year old girl with an enlarged clitoris. He
said likely cause could be rubbing it—a seven year old
girl.’’ During the state’s rebuttal argument, the prosecutor returned to this testimony, commenting that: ‘‘You
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heard the testimony of the actual physician’s assistant,
Mr. Sievering, about the enlarged clitoris on a seven
year old girl. One of the likely causes is rubbing of
that area.’’
The defendant contends that the prosecutor substantively misstated Sievering’s testimony in a manner that
deprived him of a fair trial because the misstatement
implied a stronger causal link between the observed
medical evidence and the alleged crimes. He asserts
that Sievering’s testimony used the words ‘‘can’’ or
‘‘could’’ in stating that sexual assault could cause the
physical condition observed. But in closing argument
and rebuttal, the prosecutor used the word ‘‘likely’’ in
this same context. He argues that the words used by
Sievering denote a possibility of a causal link, while
the prosecutor’s word choice suggests a much stronger
causal link such that a jury may view Sievering’s testimony as evidence that the crime occurred. The state
responds that the defendant’s claim amounts to an isolated misstatement of the evidence, and that to find
impropriety would require this court to minutely dissect
each and every statement of the prosecutor. The state
urges the court to follow the example of State v. Orellana, 89 Conn. App. 71, 105–106, 872 A.2d 506, cert.
denied, 274 Conn. 910, 876 A.2d 1202 (2005), and decline
to dissect each isolated statement made by the prosecutor in order to find impropriety. We agree with the state.
It is improper for a prosecutor to make comments
during closing argument that suggest facts not in evidence. See State v. LaVoie, 158 Conn. App. 256, 275,
280, 118 A.3d 708 (comment that defendant said he
intended to shoot victim was not supported by evidence
or fair inferences and was therefore improper), cert.
denied, 319 Conn. 929, 125 A.3d 203 (2015), cert. denied,
U.S.
, 136 S. Ct. 1519, 194 L. Ed. 2d 604 (2016).
‘‘[T]he prosecutor [as a public officer] has a heightened
duty to avoid argument that strays from the evidence
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or diverts the jury’s attention from the facts of the case.’’
(Internal quotation marks omitted.) State v. Martinez,
319 Conn. 712, 727, 127 A.3d 164 (2015). The privilege of
counsel in addressing the jury through closing argument
‘‘must never be used as a license to state, or to comment
upon, or to suggest an inference from, facts not in
evidence, or to present matters which the jury ha[s] no
right to consider.’’ (Internal quotation marks omitted.)
Id., 727–28. ‘‘[B]ecause closing arguments often have a
rough and tumble quality about them, some leeway
must be afforded to the advocates in offering arguments
to the jury in final argument. [I]n addressing the jury,
[c]ounsel must be allowed a generous latitude in argument, as the limits of legitimate argument and fair comment cannot be determined precisely by rule and line,
and something must be allowed for the zeal of counsel
in the heat of argument.’’ (Internal quotation marks
omitted.) State v. Chankar, 173 Conn. App. 227, 249, 162
A.3d 756 (2017). ‘‘We do not scrutinize each individual
comment [made by the prosecutor] in a vacuum, but
rather we must review the comments complained of in
the context of the entire trial.’’ (Internal quotation
marks omitted.) State v. Orellana, supra, 89 Conn.
App. 106.
In the present case, the prosecutor made two isolated
misstatements that do not amount to improprieties. We
are mindful that closing argument and closing rebuttal
argument can require counsel to think on his feet and
quickly recall and comment on evidence that was presented at trial, all while also reacting to arguments
advanced by opposing counsel. Under such circumstances, it is appropriate that counsel be afforded some
leeway for minor misstatements, such as occurred in
the present case, in order to not impede counsel from
zealously advocating for clients. State v. Chankar,
supra, 173 Conn. App. 249. The minor misstatements
that occurred here are within the leeway accorded
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counsel in closing argument where, in the heat of argument, counsel may be forgiven for hitting the nail
slightly off center but not wholly inventing ‘‘facts.’’ To
conclude that these isolated misstatements constitute
a prosecutorial impropriety and that the defendant suffered harm from them, we would need to minutely
examine the prosecutor’s word choice in a vacuum,
ignoring the broader context of the whole trial. This is
not an appropriate approach to such considerations.
State v. Orellana, supra, 89 Conn. App. 106. When
placed in the broader context of the trial, these statements are revealed to be isolated and minor. The jurors
heard Sievering’s testimony as it was delivered and the
defendant has not presented any evidence to support
the conclusion that the prosecutor’s misstatements
caused confusion among the jurors or caused them to
misunderstand Sievering’s testimony.
Viewed in the larger context of the whole trial, we
cannot conclude that these isolated and minor misstatements by the prosecutor constitute prosecutorial improprieties and we need not consider whether the alleged
impropriety deprived the defendant of his due process
right to a fair trial. See State v. Hickey, supra, 135 Conn.
App. 553 (if impropriety is not identified, then prejudice
need not be considered).
C
The defendant’s final claim regarding prosecutorial
improprieties is that the state’s attorney deprived him
of a fair trial by improperly facilitating the admission
into evidence of a medical report that contained prior
misconduct evidence. The following additional facts are
relevant to this claim.
As previously explained, on June 6, 2013, S.R. was
evaluated at St. Francis Hospital by Courtney, a nurse
practitioner, using a sexual assault forensic evidence
collection kit. Courtney produced a report about this
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examination that included the statement, ‘‘[S] states
that [the defendant’s] [fifteen] year old daughter said
the same thing happened to her.’’ The record indicates
that S had reported to Courtney that the defendant’s
other stepdaughter, N, had made similar allegations of
sexual abuse against the defendant.
At trial, the prosecutor informed the court that the
state had no intention of presenting prior misconduct
evidence. Although Courtney was a logical witness for
the state to call, she was out-of-state and unavailable
to testify at the time of trial. The court suggested that
the parties agree to admit Courtney’s report into evidence as a full exhibit in place of Courtney’s testimony.
Later in the day, the court revisited the issue asking
counsel if they had an agreement regarding the report.
The prosecutor replied that there was no agreement
yet, and ‘‘I have to look at it again, but I don’t think it
has much of anything in it is the problem. It’s not a
. . . typical medical report.’’ The parties then had an
unrelated discussion before turning back to the report.
At that time, both counsel stated they had no objection
to admission of the report. Subsequently, during its
charge to the jury, the court stated that the jury may
treat S.R.’s statements to medical or mental health professionals as substantive evidence, and in doing so the
court specifically highlighted Sievering’s testimony and
Courtney’s report.
The defendant contends that the prosecutor’s conduct was improper because he did not prevent the
admission of Courtney’s report, which contained an
accusation of prior misconduct, despite previous assurances that the state would not present such evidence.
The defendant faults the court, the prosecutor, and his
own counsel for the admission of this evidence, but
argues that the primary blame rests with the prosecutor.
He asserts that admission of the report was harmful
because it informed the jury that the defendant’s other
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stepdaughter, N, had accused him of abusing her in the
same way. The state responds that the defendant has
failed to cite any legal authority to support the contention that this situation constitutes a prosecutorial
impropriety. In particular, the state argues that the
defendant’s claim should be rejected because he agreed
to the admission of the report and made extensive use
of the report to support his defense theory that the
allegations were fabricated. Additionally, the state
argues that the harm, if any, should be considered minimal because S also testified that the defendant had
told her that his stepdaughter N had accused him of
committing a similar assault. We agree with the state.
The presentation of prior misconduct evidence in
sexual assault trials is not in and of itself improper. See
State v. DeJesus, 288 Conn. 418, 473, 953 A.2d 45 (2008)
(evidence of prior sexual misconduct admissible to
establish defendant’s ‘‘propensity or a tendency to
engage in the type of aberrant and compulsive criminal
sexual behavior with which he or she is charged’’).
The defendant has not claimed that this evidence was
inadmissible, but rather that it was simply a prosecutorial impropriety to present this evidence after the
prosecutor informed the court that he would not do so.
The defendant cites no authority for his assertion that
the prosecutor acted improperly. The report was admitted pursuant to an agreement of the parties, and at most
indicates a degree of inattentiveness by both sides. The
defendant’s arguments are difficult to accept for two
reasons. First, contrary to the defendant’s claim, this
report was not the only source of the jury’s knowledge
that the defendant had previously been accused of a
similar assault by his other stepdaughter, N. S also
testified that the defendant told her on the morning
that S.R. was molested that N had previously accused
him of touching her in the same way. Later, the defendant was given the opportunity to address these allegations on cross-examination and denied making the
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statement to S and denied that he had molested N.
Second, the defendant made extensive use of this report
in his closing argument. It is hard to square his use
of the report at trial with his claims on appeal. The
prosecutor’s role in the admission of this report cannot
be fairly characterized as prosecutorial impropriety.
Because we conclude that this was not a prosecutorial
impropriety, we need not consider whether the alleged
impropriety deprived the defendant of his due process
right to a fair trial. See State v. Hickey, supra, 135 Conn.
App. 553 (if impropriety is not identified, then prejudice
need not be considered).
II
The defendant next claims that the trial court
deprived him of his right to confront and impeach the
witnesses against him under the state and federal constitution8 when the court precluded him from presenting
testimony from other witnesses that he claims would
have contradicted the testimony of S. The defendant’s
claim implicates two different witnesses: the defendant
himself and L, a friend of S. After carefully considering
the record in this matter, we decline to review the
defendant’s claim.
Regarding his claim concerning his own testimony,
the record shows that the defendant presented a different legal argument to the trial court than he is pursuing
in this appeal.9 Therefore, we decline to review the
8

See footnote 5 of this opinion.
At trial, the defendant argued that he should be permitted to testify
regarding statements S allegedly made to him regarding sexual behavior S
had observed occurring between A and S.R., as well as a transcript of text
messages sent between the defendant and S, on the theory that they went
to ‘‘motive, bias, prejudice, and interest.’’ During the ensuing discussion,
the court questioned the relevancy of the testimony and the text messages
to these issues and ultimately concluded that this line of inquiry should be
disallowed. Later that same day, the defendant asked the court to revisit
its ruling on the text messages, but did not mention the defendant’s testimony. The defendant then proceeded to argue that the text messages should
be admissible because ‘‘the texts are inconsistent with [S’s] testimony here—
9
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defendant’s claim regarding his own testimony because
the trial court was not provided an opportunity to consider this argument. See State v. Pagan, 158 Conn. App.
620, 632–33, 119 A.3d 1259 (‘‘[t]his court is not bound
to consider claims of law not made at the trial. . . .
Once counsel states the authority and ground of [his
argument], any appeal will be limited to the ground
asserted.’’), cert. denied, 319 Conn. 909, 123 A.3d 438
(2015).
Regarding the defendant’s claim concerning the testimony of L, which was excluded under General Statues
§ 54-86f,10 commonly known as the rape shield statute,
we conclude that he has failed to challenge the ground
on which the trial court ruled, and we therefore also
decline to review this claim.11 See State v. Lester, 324
in court and contradictory, and can be considered an inconsistent statement.’’ In this appeal, the defendant is now trying to apply this latter rationale
to his testimony as well. The defendant’s inconsistent statements argument
was presented to the court only in relation to the text messages.
10
General Statutes (Rev. to 2015) § 54-86f provides in relevant part that
‘‘[i]n any prosecution for sexual assault . . . no evidence of the sexual
conduct of the victim may be admissible unless such evidence is (1) offered
by the defendant on the issue of whether the defendant was, with respect
to the victim, the source of semen, disease, pregnancy or injury, or (2)
offered by the defendant on the issue of credibility of the victim, provided
the victim has testified on direct examination as to his or her sexual conduct,
or (3) any evidence of sexual conduct with the defendant offered by the
defendant on the issue of consent by the victim, when consent is raised as
a defense by the defendant, or (4) otherwise so relevant and material to a
critical issue in the case that excluding it would violate the defendant’s
constitutional rights. Such evidence shall be admissible only after a hearing
on a motion to offer such evidence containing an offer of proof. . . . If,
after hearing, the court finds that the evidence meets the requirements of
this section and that the probative value of the evidence outweighs its
prejudicial effect on the victim, the court may grant the motion. The testimony of the defendant during a hearing on a motion to offer evidence under
this section may not be used against the defendant during the trial if such
motion is denied, except that such testimony may be admissible to impeach
the credibility of the defendant if the defendant elects to testify as part of
the defense.’’
11
The trial court excluded L’s testimony because it considered it ‘‘violative
of the rape shield statute. It is being offered for its truth, not merely to
criticize the—or attack the credibility of [S]. Now, this is triple hearsay.
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Conn. 519, 526–27, 153 A.3d 647 (2017) (‘‘[w]here an
appellant fails to challenge all bases for a trial court’s
adverse ruling on his claim, even if this court were to
agree with the appellant on the issues that he does
raise, we still would not be able to provide [him] any
relief in light of the binding adverse [finding not raised]
with respect to those claims. . . . [W]hen an [appellant’s claim] challenges a trial court’s adverse ruling,
but does not challenge all independent bases for that
ruling, the [claim] is moot.’’ [Citation omitted; internal
quotation marks omitted.]).12
For the foregoing reasons, we conclude that the
defendant was not deprived of his general due process
. . . It is so far removed from anything that could be admitted as substantive
evidence that it has little or no probative value and I will exclude it . . . .’’
The defendant faults this ruling as ‘‘recharacterizing’’ the purpose of his
offering this evidence from one of impeachment, which he asserts would
have been admissible, to one of substance. The record does not support
this assertion. Before ruling, the trial court asked the defendant, ‘‘do you
want to offer [L]’s testimony other than on the prior inconsistent statement
[purpose]?’’ To which the defendant responded, ‘‘Yes, Your Honor,’’ and
‘‘[t]o show a prior source of the sexual knowledge of a child, yes.’’ On
appeal, the defendant has simply asserted, with minimal citation to authority
and no analysis, that the trial court ‘‘recharacterized’’ his purpose before
he turns his argument to addressing the admissibility of the testimony as a
prior inconsistent statement for the purposes of impeachment. He does not
substantively challenge the ruling of the trial court that the evidence violates
the rape shield statute. Accordingly, we decline to consider his argument
that L’s testimony is admissible as a prior inconsistent statement for the
purpose of impeaching the credibility of S.
12
Although we decline to address the defendant’s legal arguments on this
claim, we note that the record does not support the factual substance of
his claim. When testifying, S was asked and answered questions regarding
whether she had personally observed sexual interaction between S.R. and
A, and whether she would report her personal observations to any person
or entity. By contrast, L testified regarding S’s statements about what a
school counselor had reported to S and the fact that the school counselor
intended to report the information to the Department of Children and
Families. In fact, L testified that the school counselor’s report was not
based on any observation by the counselor, but rather was based on a
statement S.R. had made to another school employee. It is not clear from
L’s testimony that anyone witnessed the alleged sexual interaction between
S.R. and A, let alone whether S witnessed it.
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right to a fair trial under the state and federal constitutions.
The judgment is affirmed.
In this opinion the other judges concurred.

MALCOLM E. MASON v. HONOR A. FORD
(AC 39406)
Keller, Mullins and Harper, Js.
Syllabus
The defendant, whose marriage to the plaintiff previously had been dissolved, appealed to this court from the judgment of the trial court
granting in part her motion for modification of her child support obligation to the plaintiff. Although the trial court had granted a modification
of the support order to $0 per week, it also found an arrearage of $2215,
based on the defendant’s failure to pay $174 per week to the plaintiff
for a period of sixteen weeks. On appeal, the defendant claimed that
the trial court abused its discretion in finding the arrearage, and she
challenged the court’s finding concerning the date on which her payments to the plaintiff had stopped, as well as the court’s finding of the
date that the modification of child support should take retroactive effect.
Held that the trial court’s factual finding that the defendant had not
paid her support obligation, and its implicit finding that the nonpayment
began in November, 2015, were not clearly erroneous, as the court acted
within its discretion when it implicitly credited the plaintiff’s testimony
that the child support payments had ended toward the middle to end
of 2015, over that of the defendant, who testified that the payments
were current as of January, 2016; nevertheless, in determining that the
end date of the arrearage period was in March, 2016, the court abused
its discretion by not complying with the limitations of the statute (§ 46b86 [a]) that provides the court with discretion to modify a support order
with retroactive effect to the date on which the motion to modify was
served on the opposing party, as the defendant’s motion for modification
was served on the plaintiff in June, 2016, and, thus, strict compliance
with the limitations of § 46b-86 (a) would have permitted an effective
date no earlier than June, 2016; moreover, given that, during oral argument before this court, the plaintiff expressed that he had waived his
claim to a certain portion of the arrearage that was apparently omitted
from the assessment due to a computational error of the trial court,
combined with the fact the plaintiff had suggested the March, 2016 date
to the trial court, it was unclear whether the trial court drafted the
modification order to take effect in March, 2016, because it viewed the
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suggested date as an implicit waiver of the plaintiff’s claim to the portion
of the arrearage accruing between March and June, 2016, and because
that factual question could not be resolved on the basis of the record
before this court, the matter was remanded to the trial court for a
determination of a new effective date of the arrearage and a recalculation
thereof, including a specific finding as to whether the plaintiff waived
a portion of the arrearage.
Argued March 9—officially released September 26, 2017
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial district of Waterbury, where the defendant filed a counterclaim; thereafter, the matter was tried to the court,
Hon. Lloyd Cutsumpas, judge trial referee; judgment
dissolving the marriage and granting certain other relief;
subsequently, the court, Nastri, J., denied in part the
defendant’s motion for modification and issued certain
orders; thereafter, the court, Nastri, J., granted in part
the defendant’s motion for modification, and the
defendant appealed to this court. Reversed in part;
further proceedings.
Honor A. Ford, self-represented, the appellant
(defendant).
Malcolm E. Mason, self-represented, the appellee
(plaintiff).
Opinion

HARPER, J. The self-represented defendant, Honor
A. Ford, appeals from a postjudgment modification of
a child support order entered subsequent to the dissolution of her marriage to the self-represented plaintiff,
Malcolm E. Mason. In this appeal, the defendant argues
that the trial court erred in finding a child support
arrearage against her in the amount of $2215, for a
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period of sixteen weeks terminating on March 7, 2016.1
For the reasons that follow, we conclude that the matter
must be remanded to the trial court for further proceedings consistent with this decision.
The following facts as found by the court or apparent
from the record are relevant to our resolution of this
appeal. The parties’ marriage was dissolved by the court
on February 7, 2011. At the time of the events giving
rise to this appeal, an order was in place requiring the
defendant to pay child support to the plaintiff in the
amount of $174 per week. On June 3, 2016, the defendant filed a motion to modify her child support obligation
on the ground that she no longer had any income, and
a copy of the motion was served on the plaintiff by a
state marshal on June 14, 2016. At a June 27, 2016
hearing, the parties agreed that the support obligation
should be reduced to $0 per week, and the only dispute
concerned an alleged arrearage, about which both parties testified. The defendant stated her child support
obligation had been current as of January 6, 2016, when
she lost her income. The plaintiff testified that he had
not received payments since the ‘‘middle to end’’ of
2015, though he could not provide a precise date. He
estimated the total amount of the arrearage to be
approximately $5000.
During the hearing, the trial court indicated that it
viewed the task before it as determining to which date
the modification would take retroactive effect, which
in turn would allow the court to determine the amount,
if any, of the arrearage. The plaintiff stipulated that he
1

Both parties also briefed claims related to an order of the trial court
issued on March 7, 2016, which decided a motion to modify filed by the
defendant on February 2, 2016. However, no appeal from the March 7, 2016
order was timely brought and we will not consider these claims. See Alliance
Partners, Inc. v. Voltarc Technologies, Inc., 263 Conn. 204, 212–13, 820 A.2d
224 (2003) (Appellate Court has broad authority to manage docket, including
discretion to decline review of untimely claims).
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would object to a retroactive modification only if the
effective date was earlier than March 7, 2016. The
defendant offered no specific date, but seemed to indicate that the modification date should be linked to an
earlier motion for modification that she had filed on
February 2, 2016. See footnote 1 of this opinion. On
July 1, 2016, the trial court issued an order granting a
modification of the support order to $0 per week, effective March 7, 2016. The trial court also found an arrearage of $2215, based on a failure to pay the required
$174 per week for sixteen weeks.2 The order did not
reference any particular evidence in the record or state
the date on which the last payment was made. No further articulation was requested by the parties. This
appeal followed.
On appeal, the defendant argues that the trial court
abused its discretion in finding an arrearage of $2215
based on nonpayment of child support for sixteen
weeks ending on March 7, 2016. She asserts that
because she had no income, the trial court should not
have required her to make back payments. She also
appears to argue that the arrearage period cutoff date
should have been based on the date she lost her income,
January 6, 2016, on which date she claims to have been
current on her support obligation. This argument would
result in no arrearage. In response, the plaintiff argues
that the evidence supports the trial court’s findings
and that it did not abuse its discretion in assessing
an arrearage.
2

At oral argument before this court, both parties agreed that the trial court
made a computational error in calculating the arrearage to the advantage
of the defendant. The correct amount should be $2784, calculated as $174
per week for sixteen weeks. In his argument before this court, the plaintiff
noted the error was to his disadvantage and expressly waived any claim he
might have on the $569 difference. Because, as will be explained herein,
we remand this matter for further proceedings, we need not address whether
the plaintiff’s express waiver before this court renders this computational
error moot.
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‘‘The well settled standard of review in domestic relations cases is that [an appellate court] will not disturb
trial court orders unless the trial court has abused its
legal discretion or its findings have no reasonable basis
in the facts.’’ (Internal quotation marks omitted.)
McKeon v. Lennon, 321 Conn. 323, 341, 138 A.3d 242
(2016). ‘‘Trial courts have broad discretion in deciding
motions for modification.’’ (Internal quotation marks
omitted.) Robinson v. Robinson, 172 Conn. App. 393,
400, 160 A.3d 376 (2017). ‘‘In determining whether a
trial court has abused its broad discretion in domestic
relations matters, we allow every reasonable presumption in favor of the correctness of its action. . . . [T]o
the extent that the trial court has made findings of fact,
our review is limited to deciding whether those findings
were clearly erroneous.’’ (Citation omitted; internal
quotation marks omitted.) Id. ‘‘A finding of fact is clearly
erroneous when there is no evidence in the record to
support it . . . or when although there is evidence to
support it, the reviewing court on the entire evidence
is left with the definite and firm conviction that a mistake has been committed.’’ (Internal quotation marks
omitted.) Sousa v. Sousa, 173 Conn. App. 755, 768, 164
A.3d 702 (2017). To the extent that this appeal challenges the trial court’s application of a statute in the
course of modifying the support order, the claim presents a question of law over which we exercise plenary
review. See Hornung v. Hornung, 323 Conn. 144, 151,
146 A.3d 912 (2016).
In the present appeal, the parties agree that reducing
the defendant’s support obligation to $0 per week was
appropriate under the circumstances of this case. The
defendant challenges only the trial court’s assessment
of an arrearage under the previous order. The calculation of an arrearage involves both questions of fact and
law. The factual determinations include whether the
obligor failed to make payments, the date upon which
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payments stopped, and the date upon which payments
resumed or, if the nonpayment continued through the
date of modification, the date upon which the support
obligation became nullified by the court’s modification
of the order. It is axiomatic that the effective date of the
modification in the latter instance cuts off any period
in which an arrearage may accrue under the order modified. When the end date of the arrearage period is determined by the court’s modification, the issue may involve
a question of law in the court’s application of General
Statutes § 46b-86 (a), which allows the court the discretion to modify a support order with retroactive effect
to the date upon which the motion to modify was served
upon the opposing party. As noted previously, we
review these factual findings to determine whether
those findings were clearly erroneous and our review
of the court’s legal determinations is plenary.
We begin by setting forth the law concerning the
assessment of an arrearage upon the obligor’s motion
to modify a support order. ‘‘[A]n order entered by a
court with proper jurisdiction must be obeyed by the
parties until it is reversed [or otherwise modified] by
orderly and proper proceedings.’’ (Internal quotation
marks omitted.) Mulholland v. Mulholland, 229 Conn.
643, 649, 643 A.2d 246 (1994). Upon a motion for modification of a support order, the trial court has the authority to order a party moving for modification to pay any
arrearage then existing when the motion is heard. See
Pace v. Pace, 134 Conn. App. 212, 220–22, 39 A.3d 756
(2012) (affirming trial court’s decision denying motion
to modify and ordering movant to pay arrearage despite
movant’s claimed financial hardship); see also Practice
Book § 25-26 (requiring trial court to consider existence
and causes of arrearage upon motion to modify). The
effective date of modification also serves to cut off
the period during which any arrearage under the prior
support order may accrue.
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The trial court’s discretion to give a modification
retroactive effect is not unlimited. Its authority is
expressly limited by § 46b-86 (a), which provides in
relevant part that ‘‘[n]o order for periodic payment of
. . . support may be subject to retroactive modification, except that the court may order modification with
respect to any period during which there is a pending
motion for modification . . . from the date of service
of notice of such pending motion upon the opposing
party . . . .’’ See also Hane v. Hane, 158 Conn. App.
167, 173, 118 A.3d 685 (2015) (recognizing General
Assembly abrogated rule against retroactive modification, creating limited authority to modify to date of
service).
In the present appeal, we conclude that the trial
court’s finding that the defendant had not paid her support obligation, and its implicit finding that that nonpayment began on or about November 16, 2015, are not
clearly erroneous. The trial court found a sixteen week
arrearage terminating on March 7, 2016, which necessarily implies a finding that payments stopped on or
about November 16, 2015. The sparse record on this
issue consists of limited testimony from the parties.
The plaintiff testified that payments ceased toward the
‘‘middle to end’’ of 2015, and the defendant testified
that her payments were current as of January 6, 2016.
The trial court made no credibility determinations on
the record; its findings, however, indicate that it necessarily must have credited the testimony of the plaintiff
over that of the defendant. See Young v. Commissioner
of Correction, 104 Conn. App. 188, 190 n.1, 932 A.2d
467 (2007) (when decision lacks specificity, Appellate
Court presumes trial court made necessary findings
and determinations supported by the record on which
judgment is predicated), cert. denied, 285 Conn. 907,
942 A.2d 416 (2008); Champagne v. Champagne, 85
Conn. App. 872, 879, 859 A.2d 942 (2004) (‘‘[i]n the
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absence of an articulation, we presume that the trial
court acted properly’’ [internal quotation marks omitted]); Zadravecz v. Zadravecz, 39 Conn. App. 28, 32,
664 A.2d 303 (1995) (same). The November 16, 2015
commencement date is supported by the plaintiff’s testimony, and indicates that the trial court did not credit
the defendant’s testimony. We cannot conclude that
these factual findings are clearly erroneous.
Turning to the trial court’s determination of the end
date of the arrearage period, the record reveals that
the trial court did not comply with the limitations of
§ 46b-86 (a). As previously noted, this statute provides
the court discretion to modify a support order with
retroactive effect to the date upon which the motion
to modify was served upon the opposing party. In this
case, the trial court ordered the modification to take
effect retroactively on March 7, 2016; however, the
defendant’s motion to modify was not served on the
plaintiff until June 14, 2016. Strict compliance with the
limitations of § 46b-86 (a) would have permitted an
effective date no earlier than June 14, 2016. We conclude
that such noncompliance with a statutory restraint on
the trial court’s authority constitutes an abuse of legal
discretion and requires reversal.
Finally, we note that the record in this matter presents
the unusual situation in which the court’s error was
suggested to the court by the party to whose detriment
this mistake accrues. As noted in footnote 2 of this
opinion, the plaintiff, unprompted, expressly stated at
oral argument before this court that he waived his claim
to a certain portion of the arrearage that was apparently
omitted from the arrearage assessment due to a computational error of the trial court. Given the plaintiff’s
interest in waiving portions of the arrearage, combined
with his suggestion of the March 7, 2016 date, a question
is raised of whether the improper effective date indicates that the court viewed the suggested date as an
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implicit waiver of the plaintiff’s claim to the portion of
the arrearage accruing between March 7 and June 14,
2016, and simply drafted the modification order as
though it took effect on March 7, 2016. It is not possible
to resolve this question on the record before us presently, and the question of ‘‘whether a waiver has
occurred is a factual question for the trier.’’ (Internal
quotation marks omitted.) Shelton v. Olowosoyo, 125
Conn. App. 286, 294, 10 A.3d 45 (2010). Therefore, on
remand, the trial court may not order an effective date
earlier than June 14, 2016. Moreover, in the event the
trial court curtails the arrearage based on a finding that
the plaintiff waived some portion of the arrearage, we
require that the trial court’s order clearly articulate
this finding.
For the foregoing reasons, we conclude that the trial
court erred in setting the effective date for the modification earlier than June 14, 2016. We remand this matter
to the trial court.
The judgment is reversed only as to the effective date
of the modification order and the calculation of the
arrearage, and the case is remanded for further proceedings consistent with this opinion. The judgment is
affirmed in all other respects.
In this opinion the other judges concurred.

STATE OF CONNECTICUT v. JEFFREY H.*
(AC 38113)
Sheldon, Mullins and Harper, Js.
Syllabus
Convicted, following a jury trial, of three counts of the crime of sexual
assault in the first degree in connection with his alleged sexual abuse
* In accordance with our policy of protecting the privacy interests of the
victims of sexual assault, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
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of his daughter, N, the defendant appealed to this court. On the eve of
the defendant’s scheduled trial date, the state discovered that the statute
of limitations on the conduct supporting the charges in the original
information had expired, and the court granted the state’s request for
a continuance. During the continuance, the state requested that the state
police detective assigned to the case, F, conduct an additional interview
with N, and, in that interview, N made allegations against the defendant
of assaults that occurred in a time period that fell within the statute of
limitations. On appeal, the defendant claimed, inter alia, that the trial
court violated his constitutional right to present a defense by preventing
him from cross-examining F relating to whether N made the new allegations against the defendant only upon learning that the statute of limitations barred her original allegations, and by excluding testimony from
S, a physician, and a letter S had written, which included a notation
that N had a history of a previous sexual assault. Held:
1. The trial court did not abuse its discretion or violate the defendant’s
constitutional right to present a defense by excluding testimony concerning the statute of limitations issue that the defendant sought to introduce
through the cross-examination of F; the defendant was permitted to
conduct a sufficient inquiry into his defense theory that N had fabricated
the new allegations, including eliciting testimony from F about the continuance of the originally scheduled trial and F’s involvement in the
case, and evidence that the state had asked F to obtain another statement
from N after the continuance had been granted, and the defendant failed
to cross-examine N regarding her motivations for detailing the abuse
alleged in her latest statement to F or if she changed her allegations
due to pressure from authority figures, and failed to ask F, who could
not testify regarding N’s motivations, whether he had pressured N to
make the new allegations because of a problem with the statute of limitations.
2. The trial court did not abuse its discretion in excluding as irrelevant S’s
testimony and letter, which the defendant sought to admit to rebut
certain consciousness of guilt evidence presented by the state; the foundation for S’s letter was wholly speculative, as S was unable to provide
any insight as to where or from whom he had obtained the information
in the letter about N’s history of sexual abuse, or to which of certain
separate instances of sexual assault involving N the notation referred,
and the defendant failed to demonstrate any open and visible connection
between S’s notation about N’s history of sexual abuse and the state’s
consciousness of guilt evidence.
3. The defendant could not prevail on his claim that the trial court abused
its discretion and deprived him of his right to due process by admitting
into evidence certain out of context interview statements that he made
following a polygraph examination he had taken and failed; that court
properly concluded that the defendant’s statements, which referred to
the fact that he felt sexually aroused by N and that he locked himself
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in his bedroom because he was afraid N was going to kill him, qualified
as an exception to the rule against hearsay for an admission by a party
opponent under the applicable provision of the Code of Evidence (§ 83 [1]), as they were relevant and material to show the defendant’s
consciousness of guilt and were not so prejudicial as to risk injustice
as a result of their admission, and the court excluded any statements
made in response to the fact that the defendant had failed the polygraph,
including any statement related to his change of response from his
earlier full denial of any inappropriate behavior.
Argued March 13—officially released September 26, 2017
Procedural History

Substitute information charging the defendant with
three counts of the crime of sexual assault in the first
degree, brought to the Superior Court in the judicial
district of Litchfield and tried to the jury before Marano,
J.; verdict and judgment of guilty, from which the
defendant appealed to this court. Affirmed.
Matthew D. Dyer, with whom, on the brief, was Kristen Mostowy, for the appellant (defendant).
Denise B. Smoker, senior assistant state’s attorney,
with whom, on the brief, were David S. Shepak, state’s
attorney, and Dawn Gallo, supervisory assistant state’s
attorney, for the appellee (state).
Opinion

HARPER, J. The defendant, Jeffrey H., appeals from
the judgment of conviction, rendered after a jury trial,
of three counts of sexual assault in the first degree in
violation of General Statutes § 53a-70 (a) (1). On appeal,
the defendant claims that the trial court (1) abused
its discretion by preventing him from pursuing certain
inquiries on cross-examination, thereby violating his
sixth amendment right to present a defense, and (2)
abused its discretion by admitting into evidence out-ofcontext portions of his interview conducted following
a polygraph examination, in violation of his right to due
process. We affirm the judgment of the trial court.
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The jury reasonably could have found the following
facts. The victim, N, is the defendant’s daughter. The
defendant repeatedly sexually assaulted N from the
time she was seven or eight years old until she was
eleven years old. Most of the assaults during this period
took place when N and the defendant went fishing
together. The assaults recommenced when N was
approximately twelve or thirteen years old and continued until she was approximately seventeen years old.
Many of the assaults included threats of violence against
N, her mother, and her sister. On several occasions, the
defendant warned N that if she told anyone about the
assaults, he would kill her, her mother, and her sister.
On occasion, the defendant brandished a weapon,
including a double-barreled shotgun, while committing
an assault.
N did not report the defendant’s conduct until 2009.
At that time, the defendant and N’s mother had
divorced, and N was living with her mother and her
sister in Massachusetts. N kept a journal as part of a
course of psychiatric treatment that she received from
Stefanie Lindahl, a psychiatrist. N documented her
father’s conduct in the journal and shared it with Lindahl. N reported the assaults to the police on July 31,
2009.
Detective William Flynn, a major crimes detective
with the Connecticut State Police and a member of the
child abuse investigative team, was assigned to investigate N’s report. Throughout the investigation, Flynn
interviewed N and took written statements from her.
At the request of the state’s attorney, Flynn used his
police vehicle to drive N as she directed him to various
locations where the abuse had occurred. These trips
prompted N to remember additional incidents of sexual
assault perpetrated by the defendant.
The defendant was arrested on September 29, 2010.
The original information charged the defendant with
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offenses that were alleged to have occurred between
March, 1997 and 2000. The state filed a substitute long
form information on March 5, 2015,1 charging the
defendant with three counts of sexual assault in the
first degree in violation of § 53a-70 (a) (1) for offenses
occurring in 2002, 2003, and 2004.
On March 31, 2015, the jury found the defendant guilty
of three counts of sexual assault in the first degree.
The court sentenced the defendant to a term of twelve
years of imprisonment and five years of special parole
on each count, to run consecutively, resulting in a total
effective sentence of thirty-six years of imprisonment
and fifteen years of special parole. This appeal followed.
Additional facts will be set forth as necessary.
I
The defendant first claims that the trial court made
two erroneous evidentiary rulings in violation of his
right, under the sixth and fourteenth amendments to
the federal constitution, to present a defense. Specifically, the defendant asserts that the trial court improperly prohibited him from cross-examining Flynn about
a statute of limitations issue that the state had discovered on the eve of the original trial date. In addition,
the defendant argues that the trial court erroneously
barred testimony from Joseph C. Scirica, one of N’s
former treating physicians, regarding a notation in a
2006 letter in his file that N had a ‘‘remarkable history
of a molestation/sexual assault.’’ The state responds
1

In the original information, filed on September 29, 2010, the state charged
the defendant with offenses alleged to have occurred between March, 1997
and 2000. At the time trial was scheduled in January, 2014, the state discovered that the statute of limitations period for those offenses had expired,
notwithstanding an amendment to the statute extending the limitations
period for sexual assault. See General Statutes § 54-193a; see also State v.
Brundage, 138 Conn. App. 22, 29, 50 A.3d 396 (2012) (holding that amendment to statute extending limitations period for sexual assault did not apply
retroactively and only applied to offenses occurring after May 22, 2002).
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that the trial court properly excluded both the evidence
relating to the statute of limitations and Scirica’s letter.
For the reasons that follow, we agree with the state.
The defendant’s claims implicate both his constitutional right to present a complete defense, as well as
the proper constraints that the rules of evidence impose
on that right. Therefore, our analysis has two parts.
First, we must determine whether the trial court abused
its discretion in making certain evidentiary rulings
regarding the statute of limitations and Scirica’s letter.
Second, if we find that the trial court abused its discretion, we must determine whether that caused a violation
of the defendant’s constitutional rights.
Because our analysis of each of the defendant’s
claims in this part of the opinion relies on the same
legal principals, we first set forth our standard of review
for each of those claims. ‘‘The sixth amendment to
the United States constitution require[s] that criminal
defendants be afforded a meaningful opportunity to
present a complete defense. . . . The defendant’s sixth
amendment right, however, does not require the trial
court to forgo completely restraints on the admissibility
of evidence. . . . Generally, [a defendant] must comply with established rules of procedure and evidence
in exercising his right to present a defense. . . . A
defendant, therefore, may introduce only relevant evidence, and, if the proffered evidence is not relevant,
its exclusion is proper and the defendant’s right is not
violated.’’ (Footnote omitted; internal quotation marks
omitted.) State v. Wright, 273 Conn. 418, 424, 870 A.2d
1039 (2005). ‘‘Evidence is irrelevant or too remote if
there is such a want of open and visible connection
between the evidentiary and principal facts that, all
things considered, the former is not worthy or safe to be
admitted in the proof of the latter.’’ (Internal quotation
marks omitted.) State v. Davis, 298 Conn. 1, 23, 1 A.3d
76 (2010).
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The defendant’s sixth amendment right to present a
defense is satisfied ‘‘when defense counsel is permitted
to expose to the jury the facts from which [the] jurors,
as the sole triers of fact and credibility, could appropriately draw inferences relating to the reliability of the
witness.’’ (Internal quotation marks omitted.) State v.
Daniel B., 164 Conn. App. 318, 341, 137 A.3d 837, cert.
granted on other grounds, 323 Conn. 910, 149 A.3d 495
(2016). ‘‘[R]estrictions on the scope of cross-examination are within the sound discretion of the trial judge
. . . but this discretion comes into play only after the
defendant has been permitted cross-examination sufficient to satisfy the sixth amendment. . . . To establish
an abuse of discretion, [the defendant] must show that
restrictions imposed [on the] cross-examination were
clearly prejudicial.’’ (Citation omitted; internal quotation marks omitted.) Id., 341–42.
‘‘Upon review of a trial court’s decision, we will set
aside an evidentiary ruling only when there has been
a clear abuse of discretion. . . . The trial court has
wide discretion in determining the relevancy of evidence and the scope of cross-examination and [e]very
reasonable presumption should be made in favor of the
correctness of the court’s ruling in determining whether
there has been an abuse of discretion.’’ (Internal quotation marks omitted.) State v. Santos, 318 Conn. 412,
423, 121 A.3d 697 (2015).
A
The following additional facts and procedural history
are relevant to the defendant’s statute of limitations
claim. The defendant’s trial originally was scheduled to
begin on January 13, 2014. On the eve of trial, however,
the state discovered that the statute of limitations had
expired on the conduct supporting the original charges.
The state sought a continuance, which the trial court
granted. During the continuance, the state’s attorney

September 26, 2017

CONNECTICUT LAW JOURNAL

176 Conn. App. 666

SEPTEMBER, 2017

Page 59A

673

State v. Jeffrey H.

requested that Flynn conduct an additional interview
with N. In this interview, N made additional allegations
against the defendant pertaining to more recent sexual
assaults that fell within the statute of limitations. These
new allegations formed the basis for the substitute long
form information that the state filed on March 5, 2015,
and under which the defendant was tried and convicted.
At trial, the defendant attempted to establish, through
cross-examination of Flynn, that the state’s discovery
of the statute of limitations issue prompted N’s new
allegations. The state objected on relevance grounds.
In an offer of proof outside the presence of the jury,
Flynn testified: ‘‘I knew there was an issue with the
statute of limitations, I—that’s about all I knew, there
was a—we didn’t have a large discussion on that.’’ The
trial court declined to allow any questioning regarding
Flynn’s ‘‘awareness of the statute of limitation[s] issue
or that the—that issue demolished the [s]tate’s case
or anything of that nature.’’ The trial court, however,
allowed the defendant to inquire regarding Flynn’s
knowledge of the January, 2014 trial date and continuance, his involvement in trial preparations, and his role
in the taking of an additional statement from N at the
request of the state’s attorney in January, 2014.
On appeal, the defendant argues that the trial court
abused its discretion in excluding testimony regarding
the statute of limitations issue during cross-examination of Flynn, thereby violating the defendant’s sixth
amendment right to present a defense. The defendant
asserts that until the state discovered the statute of
limitations issue, N was ‘‘remarkably consistent on the
ages of the alleged sexual abuse’’ as being between the
ages of eight and eleven. Because the trial court did
not allow Flynn to testify about the statute of limitations
issue, the defendant argues that he was left unable to
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explain his defense that N fabricated the newer allegations. As previously noted, to the extent that the defendant challenges an evidentiary ruling of the trial court,
we review the claim for abuse of discretion. We conclude that the trial court did not abuse its discretion
in excluding this evidence and also did not violate the
defendant’s sixth amendment right.
Our resolution of this claim is guided by State v.
Andrews, 102 Conn. App. 819, 927 A.2d 358, cert. denied,
284 Conn. 911, 931 A.2d 932 (2007). In Andrews, the
defendant argued, inter alia, that the trial court violated
his sixth amendment right to present a defense by
improperly limiting his cross-examination of certain
witnesses. Id., 824–25. The defendant was charged with
sexual assault in the first degree, sexual assault in the
second degree and risk of injury to a child. Id., 821. At
trial, the defendant was precluded from introducing
certain evidence regarding details of the defendant’s
sexual relationships with other members of the victim’s
family. Id., 825.
The court in Andrews held that the defendant’s sixth
amendment right to present a defense was not violated.
Id., 827. The court explained that the evidence presented made the jury aware of the defendant’s complicated relationship with the victim’s family and that
members of the victim’s family may have had various
motives for corroborating the victim’s testimony. Id.
The court concluded that the trial court did not abuse
its discretion in precluding additional details of the
defendant’s sexual relationships, as they were not relevant to the issue of whether the defendant had sexually
assaulted the victim. Id.
Applying the analysis in Andrews to the present case,
we conclude that the trial court did not abuse its discretion in excluding testimony of the statute of limitations
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issue. The defendant argued that he attempted to present evidence that N changed her story upon learning
that the statute of limitations for the original charges
had expired. Because N ‘‘was remarkably consistent on
the ages of the alleged sexual abuse,’’ the defendant
argued that evidence that the statute of limitations
barred the original charges was necessary to show that
the only reason for the new allegations was to save the
state’s case.
Similar to Andrews, the defendant in this case was
able to conduct sufficient inquiry into his defense theory. Specifically, the defendant elicited testimony from
Flynn about the continuance of the originally scheduled
trial and Flynn’s involvement in the case. In addition,
the defendant presented evidence that the state had
asked Flynn to obtain another statement from N after
the continuance of the original trial.
The defendant attempted to introduce evidence of
the statute of limitations issue through Flynn, not N.
The defendant never cross-examined N regarding her
motivations for detailing the abuse that occurred in
2002, 2003, and 2004, only after she learned that the
statute of limitations issue barred the original charges.
The defendant could have asked N if she was changing
her story due to pressure from authority figures such
as her mother or the state’s attorney, but did not do
so. Instead, the defendant attempted to address this
topic in his cross-examination of Flynn; however, Flynn
could not have testified about N’s motives and the
defendant failed to ask Flynn whether he pressured N
to make new allegations because of the problem with
the statute of limitations. He could not testify, without
speculating, about why N was detailing the later abuse
at that particular time. Therefore, we conclude that the
trial court did not abuse its discretion in refusing to
allow the defendant to cross-examine Flynn on the statute of limitations issue and that this was a reasonable

Page 62A

CONNECTICUT LAW JOURNAL

676

SEPTEMBER, 2017

September 26, 2017

176 Conn. App. 666

State v. Jeffrey H.

constraint on the defendant’s sixth amendment right to
present a defense. See State v. Andrews, supra, 102
Conn. App. 826–27.
B
The defendant next claims that the trial court abused
its discretion by excluding Scirica’s letter and testimony. He argues that exclusion of this evidence prevented him from rebutting the state’s consciousness of
guilt argument. The state argues that the trial court did
not abuse its discretion in excluding this evidence. We
agree with the state.
The following facts are relevant to the defendant’s
claim regarding the exclusion of Scirica’s letter. On
April 1, 2007, Lindahl received a letter from the defendant stating, ‘‘I am not a sexual predator, nor am I an
abusive father.’’ The defendant sent this letter two years
prior to N’s initial allegations of sexual assault against
him. Prior to the time the defendant sent this letter, N’s
primary care physician had referred N to Scirica for
treatment in 2006. Following that referral, Scirica sent
a letter to N’s primary care physician with a notation
that N had a ‘‘remarkable history of a molestation/sexual assault.’’
At trial, the defendant attempted to introduce Scirica’s letter into evidence and to have Scirica testify about
his recollection of this history of molestation or sexual
assault. The state objected, arguing that the letter constituted inadmissible hearsay within hearsay. Scirica
testified in an offer of proof regarding the 2006 letter.
Scirica did not have any independent recollection of
the letter, nor could he say whether it was N, her mother,
or someone else who had provided him with N’s medical
history. Scirica noted that, as a mandated reporter, he
would have to report any fresh complaints of sexual
assault, but did not do so in this case. Scirica could not
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state with any certainty the origin of the information
about N’s history of sexual assault.
Thereafter, the trial court excluded Scirica’s testimony and letter because the hearsay quality and uncertain source of the information rendered it unreliable
and irrelevant. In its ruling, the trial court noted that
‘‘[t]here is no way to tell through the letter or [Scirica’s]
testimony whether the phrase ‘[a] remarkable history
of a molestation/sexual assault’ refers to the alleged
conduct of the defendant or other allegations of sexual
misconduct that have been presented to the jury,
namely the alleged incidents in school and at Silver
Hill [Hospital].’’2
The defendant argues that the trial court’s refusal to
allow Scirica to testify about the notation in his letter
that N had a ‘‘remarkable history of a molestation/sexual assault’’ prevented him from presenting his defense.
The defendant asserts that this evidence would have
given context to the defendant’s April 1, 2007 letter to
Lindahl, which stated: ‘‘I am not a sexual predator, nor
am I an abusive father.’’ The state used the defendant’s
letter as evidence of his consciousness of guilt, and the
defendant sought to introduce Scirica’s letter as a way
to rebut the state’s argument. The state argues that the
trial court properly excluded the evidence. The state
asserts that the admission of Scirica’s testimony and
letter would have forced the jury to speculate as to
which instance of abuse the notation specifically
referred.
The defendant challenges the trial court’s evidentiary
ruling regarding Scirica’s testimony and letter. As previously discussed, ‘‘we will set aside an evidentiary ruling only when there has been a clear abuse of
2

N testified at trial that, in addition to the sexual assaults perpetrated by
the defendant, she suffered sexual assaults committed by others at a school
in Sharon and while receiving treatment as a patient at Silver Hill Hospital
in New Canaan.
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discretion.’’ (Internal quotation marks omitted.) State
v. Santos, supra, 318 Conn. 423.
The court’s analysis in State v. Davis, supra, 298
Conn. 1, informs our resolution of this claim. In Davis,
the victim of a shooting testified that he hesitated to
cooperate with the police because he did not want
to jeopardize the close relationship he had with his
girlfriend. Id., 20. During his cross-examination of the
victim, the defendant sought to undermine the victim’s
credibility with evidence that the victim had assaulted
his girlfriend. Id., 20–21. The defendant intended to use
this evidence to show that the victim did not have a
close relationship with his girlfriend, and therefore lied
about why he hesitated to cooperate with the police. Id.,
21. The trial court precluded evidence that the victim
assaulted his girlfriend, finding that it was irrelevant.
Id., 21.
In Davis, our Supreme Court held that it was not
an abuse of the trial court’s discretion to exclude the
evidence because the foundation for the evidence was
‘‘wholly speculative.’’ Id., 24. The defendant in Davis
provided no other evidence that the victim lied about
his reason for not cooperating with the police. See id.
Additionally, the defendant presented no evidence
about when the victim assaulted his girlfriend. Id., 24.
Our Supreme Court reasoned that, if the assault
occurred after the shooting, it would not have had any
bearing on the victim’s decision not to cooperate with
the police on the day of the shooting. Id. The Supreme
Court determined that ‘‘defense counsel failed to demonstrate any open and visible connection between the
alleged fight with [the victim’s girlfriend] and the victim’s decision not to tell [the] police the identities of
his assailants on [the day of the shooting].’’ Id.
In the present case, the defendant attempted to introduce Scirica’s testimony and letter to explain the timing
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of the defendant’s April 1, 2007 letter to Lindahl. The
defendant sought to use this evidence from Scirica to
counteract the state’s use of his letter to Lindahl to
prove consciousness of guilt on the assumption that
the defendant’s April 1, 2007 letter to Lindahl appeared
to be spontaneous and not in response to some allegation against him. The defendant argued that the admission of Scirica’s letter would show that, contrary to
the state’s assertions, allegations of sexual assault had
occurred prior to the defendant’s April 1, 2007 letter,
and that the defendant’s letter was a reaction to the
allegations contained in Scirica’s letter.
As we have already discussed, there was no evidence
in the record as to where or from whom Scirica had
obtained the information of N’s ‘‘remarkable history of
a molestation/sexual assault.’’ Furthermore, there is no
evidence in the record indicating which instances of
sexual assault the notation refers to—the incident at
school, the incident at Silver Hill Hospital, or the conduct alleged against the defendant. Because Scirica
could not testify as to the origin of the information or
to which allegations of abuse the notation referred, this
testimony would have caused the jury to stray too far
into the realm of speculation.
Similar to Davis, the foundation for this evidence is
‘‘wholly speculative,’’ as Scirica could not provide any
insight about the source of the notation in his letter or
to what the notation was referring. See State v. Davis,
supra, 298 Conn. 24. If the notation in Scirica’s letter
was not in reference to conduct N alleged against the
defendant, it would have no impact on the defendant’s
decision to write the April 1, 2007 letter to Lindahl. See
id. We agree with the trial court that Scirica’s letter
also could have been referring to the instances of abuse
that N suffered at school or as a patient at Silver Hill
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Hospital. Therefore, the defendant ‘‘failed to demonstrate any open and visible connection between’’ Scirica’s notation about N’s ‘‘history of a molestation/sexual
assault’’ and the defendant’s April 1, 2007 letter to Lindahl. See id. Accordingly, the trial court did not abuse
its discretion in excluding Scirica’s testimony or letter
as irrelevant, and the proper application of this evidentiary rule to the defendant’s case was a permissible
restraint on his right to present a defense.
II
The defendant’s second claim on appeal is that the
trial court’s admission of portions of an interview conducted with the defendant following a polygraph examination was an abuse of discretion and violated his right
to due process. Specifically, the defendant argues that
the admitted portions of his interview do not constitute
positive assertions of fact and, therefore, are not admissible under the statement by a party opponent exception
to the hearsay rule. The defendant also argues that the
only way for the jury to have received the proper context of the admitted statements would have been to
admit information regarding the polygraph examination
itself, which is not admissible in Connecticut trial
courts. See State v. Porter, 241 Conn. 57, 94, 698 A.2d 739
(1997). The defendant asserts that without the ability
to present this necessary evidence, the trial court’s
admission of the interview statements deprived him of
his right to due process. We disagree.
The following additional facts are relevant to this
claim. The defendant agreed to submit to a polygraph
examination on September 20, 2010. A three and onehalf hour interview of the defendant followed the exam.
The state’s attorney’s office prepared a transcript of
the interview. The state, through a motion in limine,
sought to admit portions of the interview at trial through
the testimony of Flynn. Specifically, the state sought
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to introduce statements related to the following three
areas: (1) that the defendant felt sexually aroused by
N as she was developing; (2) that the defendant locked
his bedroom door at night because he was worried that
N was going to kill him; and (3) that the defendant
changed his response ‘‘from his earlier full denial of
any inappropriate behavior.’’
The trial court ruled that no statements would be
admitted that were made in response to the fact that
the defendant had failed the polygraph. Accordingly,
the trial court excluded the state’s third area of inquiry
regarding the defendant’s change in response to the
allegations. The trial court reasoned that the third area
of inquiry was inadmissible because the likely ‘‘defense
argument is that his response changed because there
was an intervening polygraph . . . .’’
The court allowed Flynn to testify regarding the other
two areas of inquiry. In regard to the defendant feeling
aroused by N, Flynn testified that ‘‘[the defendant] had
stated words to the effect that while she was developing,
uh, he began to feel things of—of becoming aroused
looking at [N], but said ‘that’s my daughter, uh, it’s got
to stop there, it’s my daughter’ or words to that effect.’’
Flynn further testified concerning the defendant’s statements that he feared for his safety: ‘‘He had said words
to the effect that he was locking his bedroom door at
night, because he was afraid [N] was [going to] kill
him.’’ The trial court allowed these statements into evidence as admissions by a party opponent.
In his brief, the defendant argues that even though
the trial court would not admit any statement that was
in response to the failed polygraph examination, ‘‘all
of the defendant’s statements were intertwined with the
failed polygraph results; therefore, all of his statements
would have been in response to the failed polygraph
examination.’’ The state responds that the admitted
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statements were material and relevant to show the
defendant’s consciousness of guilt. The defendant
claims that the trial court improperly admitted the interview statements because (1) the statements were not
positive assertions of fact and, therefore, did not fall
under a hearsay exception, and (2) admission of the
out-of-context statements violated the defendant’s right
to due process. We disagree.
We begin by setting forth the standard of review for
determining whether the trial court properly interpreted
§ 8-3 of the Connecticut Code of Evidence, which sets
forth certain hearsay exceptions. ‘‘To the extent a trial
court’s [ruling regarding] admission of evidence is
based on an interpretation of the [Connecticut] Code of
Evidence, our standard of review is plenary.’’ (Internal
quotation marks omitted.) State v. Miller, 121 Conn.
App. 775, 780, 998 A.2d 170, cert. denied, 298 Conn. 902,
3 A.3d 72 (2010). A trial court’s ruling on the applicability of the hearsay rule or its exceptions is a legal determination requiring plenary review. Id. ‘‘We review the
trial court’s decision to admit evidence, if premised on
a correct view of the law, however, for an abuse of
discretion.’’ (Internal quotation marks omitted.) Id. ‘‘To
establish an abuse of discretion, [the defendant] must
show that the restrictions imposed . . . were clearly
prejudicial. . . . If, after reviewing the trial court’s evidentiary rulings, we conclude that the trial court properly excluded the proffered evidence, then the
defendant’s constitutional claims necessarily fail. . . .
If, however, we conclude that the trial court improperly
[admitted] certain evidence, we will proceed to analyze
[w]hether [the limitations the court imposed] . . .
[were] so severe as to violate [the defendant’s rights]
. . . . Our standard of review for this constitutional
inquiry is de novo.’’ (Citations omitted; internal quotation marks omitted.) State v. Santos, supra, 318
Conn. 423.
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A
We first address the defendant’s hearsay argument.
Because the defendant challenges the trial court’s interpretation of § 8-3 of the Connecticut Code of Evidence,
our review is plenary. Under § 8-3 (1) of the Connecticut
Code of Evidence, the hearsay rule does not exclude
‘‘[a] statement [that is] being offered against a party
and is (A) the party’s own statement . . . .’’ ‘‘It is an
elementary rule of evidence that an admission of a party
may be entered into evidence as an exception to the
hearsay rule. . . . In the criminal context, an admission is the avowal or acknowledgment of a fact or of
circumstances from which guilt may be inferred, and
only tending to prove the offenses charged, but not
amounting to a confession of guilt . . . .’’ (Internal quotation marks omitted.) State v. Paul B., 143 Conn. App.
691, 711–12, 70 A.3d 1123 (2013), aff’d, 315 Conn. 19,
105 A.3d 130 (2014). ‘‘An admission of a party opponent
need only traverse the low hurdles of relevancy and
materiality to survive an objection to its admission into
evidence. . . . Such an admission is admissible even
if it is conclusory or not based on personal knowledge.
. . . The admission need not even be wholly reliable
or trustworthy.’’ (Citations omitted.) State v. Markeveys, 56 Conn. App. 716, 720, 745 A.2d 212, cert. denied,
252 Conn. 952, 749 A.2d 1203 (2000).
We conclude that the trial court correctly interpreted
§ 8-3 (1) of the Connecticut Code of Evidence in
determining that the interview statements qualify as
admissions by a party opponent. During the interview,
the defendant stated that ‘‘the only thing is . . . when
[N] was developing . . . you feel like something like
she’s sexually aroused me at one point . . . .’’ The
defendant also stated: ‘‘I was locking myself in the bedroom because I thought she was going to kill me.’’
Those were oral assertions that were relevant and
material to the case. See State v. Paul B., supra, 143
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Conn. App. 712 (court held that defendant’s statement,
‘‘well if the boys said I did that, then maybe I did . . .
I just don’t remember,’’ was admissible admission by
party opponent in response to sexual assault allegations). Additionally, the defendant’s statements had a
‘‘tendency to make the existence of the fact that the
defendant engaged in the alleged conduct more probable than it would be without [their] admission.’’ Id. It
is true that these statements do not amount to a direct
confession of guilt; however, guilt can be inferred from
the statements. Accordingly, the trial court properly
interpreted § 8-3 (1) of the Connecticut Code of Evidence in finding that the statements fall under the statement by a party opponent exception to the hearsay rule.
B
We now turn to the defendant’s claim that admitting
the interview statements made subsequent to the polygraph examination out of context violated the defendant’s right to due process. We review this claim for an
abuse of discretion.
‘‘Due process is not to be regarded as a giant constitutional vacuum cleaner which sucks up any claims of
error which may occur to a party upon microscopic
examination of the trial record. . . . Indeed, it would
trivialize the constitution to transmute a nonconstitutional claim into a constitutional claim simply because
the label placed on it by a party . . . .’’ (Citation omitted; internal quotation marks omitted.) State v. Kelly,
256 Conn. 23, 49, 770 A.2d 908 (2001). ‘‘Rules for the
admission and exclusion of evidence should be found
offensive to notions of fundamental fairness embodied
in the United States Constitution only when, (1) without
a rational basis they disadvantage the defendant more
severely than they do the [s]tate, or (2) [they] arbitrarily
exclude reliable defensive evidence without achieving
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a superior social benefit.’’ (Internal quotation marks
omitted.) State v. Porter, supra, 241 Conn. 134.
‘‘Relevant evidence may be excluded if its probative
value is outweighed by the danger of unfair prejudice
or surprise . . . .’’ Conn. Code Evid. § 4-3. Although all
adverse evidence is damaging to a defendant’s case, ‘‘it
is inadmissible only if it creates undue prejudice so that
it threatens injustice were it to be admitted.’’ (Internal
quotation marks omitted.) State v. Warren, 100 Conn.
App. 407, 419, 919 A.2d 465 (2007). ‘‘Unfair prejudice
occurs where the facts offered may unduly arouse the
[jurors’] emotions, hostility, or sympathy . . . .’’ (Internal quotation marks omitted.) State v. Bellamy, 149
Conn. App. 665, 677, 89 A.3d 927 (2014), aff’d, 323 Conn.
400, 143 A.3d 655 (2016). The prejudicial effect of polygraph evidence greatly exceeds its probative value. See
State v. Porter, supra, 241 Conn. 93. Therefore, polygraph evidence is ‘‘per se inadmissible in all trial court
proceedings in which the rules of evidence apply, and
for all trial purposes, in Connecticut courts.’’ (Footnotes
omitted.) Id., 94.
Generally, evidence of consciousness of guilt must
‘‘have relevance, and the fact that ambiguities or explanations may exist which tend to rebut an inference of
guilt does not render [such] evidence . . . inadmissible but simply constitutes a factor for the jury’s consideration.’’ (Internal quotation marks omitted.) State v.
Coccomo, 302 Conn. 664, 670, 31 A.3d 1012 (2011). In
other words, evidence of consciousness of guilt must
‘‘tend to support a relevant fact even to a slight degree,
so long as not prejudicial or merely cumulative.’’ Id.,
669. ‘‘[I]t is the province of the jury to sort through any
ambiguity in the evidence in order to determine whether
[such evidence] warrants the inference that [the defendant] possessed a guilty conscience.’’ (Internal quotation
marks omitted.) Id., 672.
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After reviewing the record, we conclude that the trial
court did not abuse its discretion in admitting the interview statements. The statements admitted were certainly relevant, as they had ‘‘a logical tendency to aid
the trier in the determination of an issue.’’ (Internal
quotation marks omitted.) State v. Cerreta, 260 Conn.
251, 261, 796 A.2d 1196 (2002). Although the statements
were adverse to the defendant, they were not so prejudicial as to risk injustice as a result of their admission
into evidence.
Moreover, the trial court took care not to admit any
statement by the defendant that could be explained by
reference to the failed polygraph. For example, the trial
court excluded any statements relating to the defendant’s change of response. Specifically, the trial court
excluded any statements showing that the defendant
did not completely deny the allegations after failing
the polygraph, as the fact that the defendant failed the
polygraph examination could be used to explain such
statements.
Rather the trial court admitted only the statements
that the defendant felt aroused by N and that the defendant feared N was going to kill him as evidence of his
consciousness of guilt. The statements admitted were
relevant to show the defendant’s consciousness of guilt,
and supported that inference at least to ‘‘ ‘a slight
degree.’ ’’ See State v. Coccomo, supra, 302 Conn. 669.
Therefore, the trial court did not abuse its discretion
in admitting the interview statements for the purpose
of showing the defendant’s consciousness of guilt.
Because we conclude that the trial court did not abuse
its discretion in admitting the interview statements, we
conclude that the defendant was not deprived of his
right to due process.
The judgment is affirmed.
In this opinion the other judges concurred.
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STATE OF CONNECTICUT v. FRANK
EDWARD BIGGS
(AC 38528)
Sheldon, Prescott and Bear, Js.
Syllabus
Convicted, following a jury trial, of the crimes of larceny in the second
degree, conspiracy to commit larceny in the second degree, larceny in
the third degree as an accessory, conspiracy to commit larceny in the
third degree, and engaging police in pursuit, and, following a plea of
nolo contendere, of being a persistent felony offender and a persistent
serious felony offender, the defendant appealed to this court. He claimed,
inter alia, that the trial court violated his right to an impartial jury
by failing to conduct an adequate investigation into a claim of juror
misconduct that he had brought to the court’s attention on the date
originally scheduled for his sentencing. The claim involved an incident
in which a juror made a comment to H, the defendant’s friend, about
the defendant’s trial while the trial was ongoing, in violation of the
court’s order to the jurors not to discuss the case with anyone. The trial
court conducted a preliminary inquiry into the claim but did not hold
an evidentiary hearing, as the defendant requested, to hear testimony
from the juror involved in the alleged misconduct because the court
found, on the basis of H’s testimony during the preliminary inquiry, that
the defendant had not been prejudiced by the juror’s conversation with
H, in which the juror indicated that the state’s case against the defendant
was weak. Held:
1. The defendant could not prevail on his unpreserved claim that, pursuant
to Remmer v. United States (347 U.S. 227), the trial court improperly
failed to accord him a presumption that the juror’s communication to
H was prejudicial in determining whether the defendant met his burden
of proving that he had been prejudiced by the juror’s communication,
there having been no constitutional violation; the defendant was not
entitled to the Remmer presumption of prejudice, he having failed to
prove that the court was implicated in the juror misconduct, or that
there was an external interference with the jury’s deliberative process
via a private communication, contact or tampering with jurors that
related directly to the case being tried.
2. The trial court did not abuse its discretion when it declined, after conducting its preliminary inquiry into the defendant’s claim of juror misconduct,
to hold a further evidentiary hearing to receive the juror’s testimony
because it was persuaded by the evidence from its preliminary inquiry
that the defendant had not been prejudiced by the juror’s misconduct;
the court properly determined, on the basis of H’s testimony during the
preliminary inquiry, that the juror’s conversation with H was largely
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nonsubstantive and did not involve extrinsic information that might
have interfered with the jury’s deliberative process or caused the juror
to develop an allegiance to either party.
3. The trial court violated the defendant’s right against double jeopardy by
sentencing him on separate charges of conspiracy to commit larceny
in the second degree and conspiracy to commit larceny in the third
degree, which both stemmed from a single, unlawful agreement to steal
money from the victim; accordingly, the defendant’s separate sentence
and conviction of conspiracy to commit larceny in the third degree
could not stand and had to be vacated.
Argued January 30—officially released September 26, 2017
Procedural History

Two part substitute information charging the defendant, in the first part, with the crimes of larceny in the
second degree, conspiracy to commit larceny in the
second degree, larceny in the third degree, conspiracy
to commit larceny in the third degree and engaging
police in pursuit, and, in the second part, with being a
persistent felony offender and a persistent serious felony offender, brought to the Superior Court in the judicial district of New Britain, geographical area number
fifteen, where the first part of the information was tried
to the jury before Alander, J.; verdict of guilty; thereafter, the defendant was presented to the court, D’Addabbo, J., on a plea of nolo contendere to the second
part of the information; judgment of guilty; subsequently, the court, Alander, J., denied the defendant’s
motion for a hearing regarding allegations of juror misconduct and rendered judgment in accordance with the
verdict and plea, from which the defendant appealed
to this court. Reversed in part; judgment directed.
David B. Bachman, assigned counsel, for the appellant (defendant).
Rita M. Shair, senior assistant state’s attorney, with
whom were Brian Preleski, state’s attorney, and, on
the brief, David Clifton, assistant state’s attorney, for
the appellee (state).
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Opinion

SHELDON, J. The defendant, Frank Edward Biggs,
appeals from the judgment of conviction rendered
against him following a jury trial in the judicial district
of New Britain on charges of larceny in the second
degree as an accessory in violation of General Statutes
§§ 53a-123 (a) (3)1 and 53a-8 (a); conspiracy to commit
larceny in the second degree in violation of General
Statutes §§ 53a-48 (a) and 53a-123 (a) (3); larceny in
the third degree as an accessory in violation of General
Statutes §§ 53a-124 (a) (2)2 and 53a-8 (a); conspiracy
to commit larceny in the third degree in violation of
General Statutes §§ 53a-48 (a) and 53a-124 (a) (2); and
engaging police in pursuit in violation of General Statutes § 14-223 (b). After the jury returned its guilty verdict, the trial court found the defendant guilty on
additional charges of being a persistent felony offender
in violation of General Statutes (Rev. to 2011) § 53a-40
(f) and being a persistent serious felony offender in
violation of General Statutes § 53a-40 (c), upon his plea
of nolo contendere to those charges under a part B
information. The defendant ultimately was given a separate sentence on each of the seven charges for a total
effective term of nine years of incarceration followed
by five years of special parole.3
1
In relation to the count on larceny in the second degree, the long form
information charged the defendant in relevant part ‘‘[with taking] property
from the person of another, to wit: a deposit bag from the hands of John
Peterson . . . .’’
2
In relation to the count on larceny in the third degree, the long form
information charged the defendant in relevant part ‘‘[with taking] property
valued over $2000, to wit: the other person physically taking the deposit
bag containing money in the approximate amount of $7242 from John
Peterson and the defendant driving that other person from the scene with
the stolen property . . . .’’
3
The defendant was sentenced to a period of eight years of incarceration
and five years of special parole for the crime of larceny in the second
degree as enhanced by being a persistent felony offender; eight years of
incarceration and five years of special parole, to run concurrently, for the
crime of conspiracy to commit larceny in the second degree; four years of
incarceration, to run concurrently, for the crime of larceny in the third
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The defendant claims on appeal that the court (1)
abused its discretion and violated his right to an impartial jury by failing to conduct an adequate investigation
as to a claim of juror misconduct that he brought to
its attention on the date originally scheduled for his
sentencing and (2) violated his constitutional right
against double jeopardy by imposing separate sentences upon him on two counts of conspiracy that were
based upon a single conspiratorial agreement. The state
disputes the defendant’s juror misconduct claim, contending that the court adequately investigated and properly disposed of that claim. It agrees with the defendant,
however, that the court violated his right against double
jeopardy by imposing separate sentences upon him on
two counts of conspiracy that were based upon a single
conspiratorial agreement. We agree with the state, and
therefore we affirm the trial court’s judgment on all
charges except for conspiracy to commit larceny in the
third degree, and remand this case to the court with
direction that the defendant’s sentence and resulting
conviction on that charge be vacated pursuant to State
v. Polanco, 308 Conn. 242, 259–60, 61 A.3d 1084 (2013).
On the basis of the evidence presented at trial, the
jury reasonably could have found the following facts.
During the early afternoon of August 27, 2011, James
Peterson, the eighty-eight year old uncle of the owner
of Hooters Restaurant in Wethersfield, transported two
bags of daily proceeds from Hooters to the TD Bank
in Berlin to make a cash deposit in the amount of $7242.
In the parking lot outside of the bank, Peterson encountered and briefly chatted with a friend, Dean Clemens.
After their conversation was over, and while Clemens
was returning to his truck, he saw a man in the entrance
to the bank grab the deposit bags in from Peterson and
degree as an accessory; four years concurrent for the crime of conspiracy
to commit larceny in the third degree; and one year of incarceration, to run
consecutively, for engaging police in pursuit.
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run away. Peterson first screamed at the man, who
ran north, around the bank, and then cut through the
neighboring Dunkin’ Donuts parking lot. Thereafter,
while attempting to follow the man in his truck, Clemens saw the man enter the passenger side of a newer
black or dark blue Cadillac in the parking lot adjacent
to the Dunkin’ Donuts parking lot. As soon as the man
entered the Cadillac, Clemens saw it speed out of the
parking lot and turn east onto Farmington Avenue. Due
to traffic in the bank parking lot, Clemens was initially
unable to follow the Cadillac directly. He did, however,
immediately notify the local police of what he had just
seen by calling 911. Clemens told the 911 operator that
there had been a ‘‘bank robbery’’ at the TD Bank and
he was then pursuing the robbers’ getaway vehicle.
After accelerating to catch up to the Cadillac, he eventually was able to see its license plate number, which
he relayed to the 911 operator. The license plate was
registered to Whitney L. Johnson of Hamden. When
Clemens was stopped behind the Cadillac at a stop
light, he saw someone sit up in its backseat. He also
noticed that the driver of the Cadillac was wearing a
Boston Red Sox hat. After police officers joined in the
pursuit of the Cadillac, Clemens returned to the bank
and gave a statement to the officers from the Berlin
Police Department who had responded to that location
after the incident occurred.
Kelly Waas was getting coffee at the Dunkin’ Donuts
next to TD Bank when the incident occurred. While
seated in her car in the drive-through lane, she saw a
dark Cadillac driving back and forth in the adjacent
parking lot. She noticed that the driver of the Cadillac
was a black man with a husky build who was wearing
a red baseball cap. She then saw a young black man
run past her car and get into the rear passenger seat
of the Cadillac, after which the Cadillac ‘‘took off like
a bullet.’’ Waas also reported her observations to the
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Berlin police officers who had responded to the bank
after the incident was reported.
Also on the morning of the incident, patrol Officer
Eric Chase of the Berlin Police Department was on
duty in his marked police cruiser when his dispatcher
radioed a ‘‘BOLO’’4 for a Cadillac that had reportedly
been involved in a ‘‘robbery’’ at TD Bank. Recalling that
a Cadillac matching the dispatcher’s description had
just passed him as he was driving southbound on the
Berlin Turnpike, Chase accelerated to overtake the Cadillac, and eventually was able to maneuver his cruiser
behind it so he could see its license plate. By so doing,
he was able to confirm that it was the Cadillac described
in the BOLO. He then activated his lights and siren in
an unsuccessful attempt to pull over the Cadillac.
As Chase’s pursuit continued, other officers were
setting up emergency operations at a firehouse farther
south along the Berlin Turnpike in advance of an
impending hurricane. When Lieutenant James Gosselin,
a member of the hurricane response team, heard the
broadcast about the fleeing Cadillac, he maneuvered
his vehicle across the southbound lanes of the highway
in an effort to stop it. To get around the vehicle, however, the operator of the Cadillac drove over the right
curb of the highway, across the grass, and around some
vehicles stopped at a nearby intersection. Chase initially
followed the Cadillac around the vehicle and continued
to pursue it southbound on the Berlin Turnpike,
reporting as he did so that there appeared to be two
people in the vehicle, one in the driver’s seat and the
other in the front passenger’s seat. He ended his pursuit,
however, at the Meriden city line because by then he
could no longer see the Cadillac.
Later on the day of the incident, Hamden police officers went to the address of Johnson, the registered
4

‘‘BOLO’’ stands for ‘‘be on the lookout.’’
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owner of the Cadillac, who was then the defendant’s
fiancée. Johnson told the police officers that the defendant had been using the Cadillac that day, and that he
in fact had been using it throughout the month of
August, 2011. Johnson stated that her brother had called
her earlier in the day when police officers first went to
her residence to inquire about the Cadillac. During that
call, her brother had told her that the police were
investigating a vehicle that had been involved in the
commission of a crime. Johnson then called the defendant and informed him that the police were at her residence looking for the Cadillac. Sounding upset, the
defendant then told Johnson that he, too, was looking
for the Cadillac because it had been stolen from him
earlier. The day of the incident was to have been the
day of Johnson’s and the defendant’s wedding shower.
When Johnson asked the defendant over the telephone
what he was going to do about the shower, the defendant replied that he would not be coming to the shower.
When Johnson later asked him about their wedding
plans, moreover, he told her that the wedding would
not be taking place, and, in fact, that he was unsure if
or when she would ever see him again.
A couple of days later, Chase was dispatched to Meriden to investigate an abandoned motor vehicle. Upon
his arrival, Chase recognized the vehicle from its license
plate as the Cadillac he had pursued on the Berlin Turnpike after hearing the report of its use in a bank robbery.
He took photographs of the Cadillac, including one of
its untampered-with locking mechanism to show that
a key must have been used to start and stop the vehicle.
The Cadillac was then towed to the Berlin Police
Department, where it was searched pursuant to a
warrant.
The search of the Cadillac led to the discovery of the
defendant’s driver’s license, along with receipts from
an AutoZone store in Hamden and a Dunkin’ Donuts
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in Wethersfield. The receipt from Dunkin’ Donuts was
dated about one-half hour before the start of the incident at TD Bank, and the contents of the cup found
in the vehicle matched the order of coffee that was
documented on the Dunkin’ Donuts receipt. Police subsequently examined surveillance videos from AutoZone
and Dunkin’ Donuts from the morning of the incident,
which showed the defendant, wearing a Boston Red
Sox hat, making purchases in both establishments. The
surveillance video from AutoZone also showed the blue
Cadillac the defendant was reportedly driving on the
day of the incident.
Steven Kostka, a Berlin police officer assigned to the
investigation, later interviewed Johnson again. In this
second interview, Johnson told Kostka that the defendant had told her that the Cadillac was stolen on the
night before the incident. The defendant later contacted
Kostka on November 9, 2011, after Kostka had left him
a message explaining that an active warrant was out
for his arrest in connection with the incident. The
defendant told Kostka that he would turn himself in to
the police once his finances were in order. The defendant, however, never turned himself in, and on January
17, 2012, more than two months after he called Kostka,
he was arrested. Additional facts will be set forth as necessary.
I
INVESTIGATION OF JUROR MISCONDUCT
The defendant’s first claim on appeal is that the court
abused its discretion and violated his right to an impartial jury by failing to conduct an adequate investigation
of a claim of juror misconduct that he brought to the
court’s attention on the date originally scheduled for his
sentencing. The following additional facts are necessary
for our resolution of that claim.

September 26, 2017

CONNECTICUT LAW JOURNAL

176 Conn. App. 687

SEPTEMBER, 2017

Page 81A

695

State v. Biggs

On October 24, 2014, when the defendant appeared
in court for sentencing, defense counsel presented the
court with a notarized statement from one of the defendant’s friends, Darcy Hudson-Monroe, who averred that
on the second day of trial, while she was waiting outside
the New Britain Superior courthouse before entering
for the morning session, she ‘‘ran into’’ and had a brief
conversation with a one of her former coworkers, A.S.,5
who was then serving on the defendant’s jury. The affidavit stated that after Hudson-Monroe and A.S. greeted
one another and asked each other what they were doing
at the courthouse, Hudson-Monroe told A.S. that she
was there ‘‘waiting for my friend [the defendant
because] he is on trial today.’’ A.S. reportedly responded
to that statement by saying that he was there serving
as a juror in that case. Hudson-Monroe then asked A.S.
how the case was going. He responded that ‘‘ ‘[t]hey
have no real hard evidence against him.’ ’’ Hudson-Monroe ended their conversation by remarking, ‘‘ ‘that’s
good so you should not be doing jury duty for any length
of time.’ ’’ They then said goodbye to one another and
went separately into the courthouse.
After reviewing the affidavit, the court stated that it
was required by law to make a preliminary inquiry into
the defendant’s claim of juror misconduct. Defense
counsel informed the court that, in anticipation of such
an inquiry, he had told Hudson-Monroe that she might
have to testify about her statement. By the time the
court was ready to hear from her, however, HudsonMonroe had left the courthouse.
Later that day, with Hudson-Monroe still absent from
the courthouse, the court determined that if her affidavit was true, then A.S. had engaged in misconduct by
5
In accordance with our usual practice, we identify jurors by initials in
order to protect their privacy interests. See, e.g., State v. Osimanti, 299
Conn. 1, 30 n.28, 6 A.3d 790 (2010).
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speaking with her about the case because he had been
instructed on several occasions not to discuss the case
with anyone. Even so, the court noted that A.S.’s
reported statement that ‘‘ ‘[t]hey have no real hard evidence against him’ ’’ was essentially accurate because
by that point in the trial, only circumstantial evidence
had been presented.
The court then stated that the law governing claims
of juror misconduct was set forth in State v. Bozelko,
119 Conn. App. 483, 494, 987 A.2d 1102, cert. denied,
295 Conn. 916, 990 A.2d 867 (2010), cert. denied,
U.S.
, 134 S. Ct. 1314, 188 L. Ed. 2d 331 (2014), which
held that when the court itself is not responsible for
alleged juror misconduct, the defendant bears the burden of proving that actual prejudice resulted from such
misconduct. It thus asked defense counsel to specify
what prejudice had resulted from the misconduct he
had reported. Although counsel initially responded that
he could not identify any such prejudice, he suggested
that he might be able to establish prejudice through
Hudson-Monroe’s live testimony. At the same time,
however, defense counsel conceded that he had no
evidence of juror misconduct or resulting prejudice to
the defendant’s right to a fair trial other than that
described in Hudson-Monroe’s affidavit.
Although the court noted that it could not presume
that there was further evidence of prejudice, it gave
the defendant several days to bring Hudson-Monroe
before the court to testify. When defense counsel asked
if the court also planned to call the offending juror,
A.S., into court to testify, the court stated that it had
no such plan at that time because it first needed to hear
from Hudson-Monroe to determine if her statement was
credible, and then, if her statement was found to be
credible, it would determine, in light of her testimony,
whether there was any need for the juror’s testimony
as well.
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On October 29, 2014, Hudson-Monroe returned to
court to testify about the substance of her statement.
In her testimony on direct examination, the following
exchange occurred between her and defense counsel:
‘‘Q. All right, Ms. [Hudson-Monroe], do you know
[the defendant]?
‘‘A. Yes, I do. . . .
‘‘Q. And prior to this trial, did you know [the
defendant]?
‘‘A. Yes.
‘‘Q. And how is it you know [the defendant]?
‘‘A. [The defendant] and I used to date about twenty
years ago.
‘‘Q. And have you kept in touch with him on and off
since then?
‘‘A. Somewhat.
‘‘Q. Can you tell me a little about yourself? Are
you employed?
‘‘A. I’m retired.
‘‘Q. Okay. And what are you retired from?
‘‘A. Corrections.
‘‘Q. Corrections with what state?
‘‘A. Connecticut.
‘‘Q. How long did you work for corrections?
‘‘A. Almost twenty-one years.
‘‘Q. And during the course of that employment with
the state, Department of Correction, did you get to
know an [A.S.]?
‘‘A. Yes. . . .
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‘‘Q. And did you ever work with [A.S.]?
‘‘A. Yes, I did.
‘‘Q. And can you tell me approximately how long you
worked with him?
‘‘A. Maybe nine or ten years.
‘‘Q. And did there come a time that you ran into [A.S.]
in this courthouse?
‘‘A. Outside.
‘‘Q. Will you tell me approximately when that
occurred?
‘‘A. Um, August, I can’t remember the date. I know
it was a date that [the defendant] was coming to find out
if he was guilty or not. I just don’t remember the date.
‘‘Q. So, you ran into [A.S.].
‘‘A. Yes, I did.
‘‘The Court: When you say outside, do you mean
outside the courthouse?
‘‘The Witness: Yes, sir.
‘‘The Court: Okay.
‘‘Q. Can you tell me what happened—
‘‘A. Sure.
‘‘Q. —outside the courthouse?
‘‘A. Okay. I was sitting outside with my grandson,
and I saw [A.S.] coming up and I got up to go, you
know, greet him, because I haven’t seen him in four
years. I’ve been retired now for four years. So, we
walked up to one another, gave one another a brief
embrace and asked both at the same time, what are
you doing here? And I said, oh, my friend is in court.
My friend, [the defendant], is in court. And he said, oh,

September 26, 2017

CONNECTICUT LAW JOURNAL

176 Conn. App. 687

SEPTEMBER, 2017

Page 85A

699

State v. Biggs

I’m on duty, I have jury duty. I said, oh, I said, well,
how is it going? He said, oh, well, it’s not going too
bad. They don’t have much evidence on him. And I said,
okay, so you shouldn’t be here long. He said, no, not
really, but you never know. And I said, okay, good to
see you, and I introduced him to my grandson, we gave
a brief embrace, I went and sat back down, waited for
[the defendant] to come into court, and he came into
the courthouse and that’s it.
‘‘Q. Now, when you met [A.S.]—
‘‘A. Um-hum.
‘‘Q. —did you indicate you were here for [the
defendant]?
‘‘A. Yeah, I said my friend, [the defendant].
‘‘Q. And did he indicate what trial he was sitting as
a juror on?
‘‘A. No, he didn’t.
‘‘Q. Now, your statement is slightly different from
that statement.
‘‘The Court: Here it is.
‘‘A. Okay. . . .
‘‘Q. In that statement, didn’t you indicate that he told
you he was a juror on [the defendant’s] case?
‘‘A. He said he was a juror on a case. I don’t
remember—
‘‘Q. On that case?
‘‘A. I don’t remember if it was that case. All I know
he’s saying he’s a juror on the case. . . .
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‘‘Q. —you, I believe in your statement, you said,
shortly thereafter we said our goodbyes and proceeded
in the courthouse.
‘‘A. Correct.
‘‘Q. And did you talk about anything else with respect
to this case with [A.S.]?
‘‘A. Absolutely not. I stayed outside with my grandson, and he came on inside.
‘‘Q. And did you see him in the courthouse at all after
that encounter outside?
‘‘A. No, I didn’t. When I came in, I sat on the righthand side and only stayed for about a half an hour. But
no jurors were in here when we came in.
‘‘Q. And by the time you left, had any jurors come in?
‘‘A. I don’t—oh, no. By the time I left, no. The other
one in here was you, [the defendant], and the gentleman
sitting here and the sheriffs and myself.’’
Thereafter, on the state’s cross-examination of her,
Hudson-Monroe further testified about her encounter
with A.S. as follows:
‘‘Q. Okay. When you were talking about the meeting
outside on the steps of the courthouse—
‘‘A. Um-hum, okay.
‘‘Q. —do you remember about when that was?
‘‘A. I don’t remember the day. Like I said, the date—
I know it was August, a day that [the defendant] had
to come to court because he was finding out if he was
going to be guilty or not, and I don’t remember that date.
‘‘Q. But do you remember, was it in the afternoon?
Was it in the morning?
‘‘A. I came in the morning because I have school, so
I came in the morning.
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‘‘Q. Okay. And you said you got here—well, do you
know when you got here?
‘‘A. Um, about 9:15ish.
‘‘Q. Okay. And how long had you been here before
you ran into [A.S.]?
‘‘A. I’m not sure. Maybe a little before ten or so.
‘‘Q. Okay. So, just before ten o’clock is when you
met him?
‘‘A. Yeah.
‘‘Q. And about how much time passed between when
you first met him and when you parted ways?
‘‘A. How much time passed, maybe three minutes or
so. . . .
‘‘Q. Now, to go to the conversation that you had, was
it cordial?
‘‘A. Oh, yeah.
‘‘Q. It was just two friends that met after—
‘‘A. Absolutely. Absolutely.
‘‘Q. —about four years, you said?
‘‘A. Yes, I’ve been retired for four years.’’
At the conclusion of Hudson-Monroe’s testimony,
defense counsel requested the court’s permission to
subpoena A.S. The court responded that even if it
accepted Hudson-Monroe’s testimony as true, and
found on that basis that A.S. had violated its orders not
to discuss the case with anyone, the defendant was still
required by law to prove that he had been prejudiced
by such misconduct before the juror would be called
in to testify about the incident.
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Counsel argued that the defendant may have been
prejudiced if he was found guilty ‘‘by a less than impartial jury, and I think that we have enough information
right now to raise that red flag to have him come in and
testify whether he did or didn’t.’’ He conceded again,
however, in response to the court’s specific question on
the subject, ‘‘that there’s nothing about the conversation
that [the juror] may have had with [Hudson-Monroe]
that is prejudicial.’’ Counsel concluded by arguing that,
on the facts of this case, the court was required to
hear testimony from the juror as part of its preliminary
inquiry as to his alleged misconduct under the authority
of State v. Brown, 235 Conn. 502, 519, 526, 668 A.2d
1288 (1995) (requiring court to conduct sua sponte preliminary inquiry as to juror misconduct in exceptional
circumstance where court received anonymous letter
detailing juror’s public divulgence of highly prejudicial information).
The state responded to this argument by noting that
Brown did not require a full evidentiary hearing as to
every allegation of juror misconduct, but only an initial
inquiry to determine if a full hearing was necessary.
Here, it insisted, the court already had conducted a
proper initial inquiry as to the defendant’s allegation
that clearly demonstrated that no further inquiry was
necessary because the juror’s reported statement to
Hudson-Monroe evidenced only his opinion that the
state’s case against the defendant was weak, which
could not have prejudiced the defendant, and that
defense counsel himself had conceded that no identifiable prejudice had resulted from the making of that
statement. The state concluded by arguing that even if
the juror was called to testify about the juror’s alleged
misconduct, he could not shed much light on the issue
of prejudice during jury deliberations because he would
not be permitted to testify as to how his encounter with
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Hudson-Monroe had affected either his or his fellow
jurors’ decision-making process.
After hearing these arguments, the court ruled that,
even if Hudson-Monroe’s testimony was accepted as
true,6 the defendant had failed to show that any actual
prejudice had resulted from her conversation with A.S.,
and thus he was not entitled to an evidentiary hearing
at which A.S. would be called as a witness. It reasoned
that because A.S.’s statement that ‘‘ ‘[t]hey have no real
hard evidence against him’ ’’ was the extent of his comments about this case, there was no evidence that Hudson-Monroe had attempted to influence A.S., or that
A.S. had received any extrajudicial information about
the case. Thus, the court explained that, although any
communication between a juror and a nonjuror that
conveyed extrajudicial information could potentially be
so prejudicial to the defendant’s fair trial rights as to
warrant a further evidentiary inquiry, no such further
inquiry was required here because no such improper
communication had taken place. In the end, the court
concluded that the testimony of Hudson-Monroe as to
her brief encounter with A.S. had given it a sufficient
basis for concluding that the defendant had not been
prejudiced by that encounter because it confirmed that
there had not been ‘‘some other conversation beyond
what she indicated in her affidavit . . . .’’
Against this background, the defendant claims that
the court abused its discretion and violated his right
to an impartial jury by failing to conduct an adequate
investigation of his claim of juror misconduct. On this
score, the defendant argues, more particularly, that the
court (1) erred by failing to presume that he had been
6

The court noted that there was a discrepancy between Hudson-Monroe’s
written statement and her in-court testimony as to whether A.S. informed
her that he was serving on the defendant’s jury. The court ultimately dismissed that discrepancy as an unimportant detail.
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prejudiced by the offending juror’s improper conversation about the case with Hudson-Monroe, and then by
failing and refusing, in the absence of affirmative proof
of prejudice, to permit the juror to testify to determine
if, by his misconduct, he had violated the defendant’s
right to a fair trial; and (2) thereafter abused its discretion by denying the defendant’s request to subpoena
the juror to testify about his improper conversation
with Hudson-Monroe and its possible consequences.
‘‘[W]hen reviewing claims of juror misconduct on
appeal we recognize that the trial court has wide latitude in fashioning the proper response to allegations
of juror [misconduct]. . . . We [therefore] have limited
our role, on appeal, to a consideration of whether the
trial court’s review of alleged jur[or] misconduct can
fairly be characterized as an abuse of its discretion.’’
(Internal quotation marks omitted.) State v. Roman,
320 Conn. 400, 409, 133 A.3d 441 (2016); id., 411 (holding
denial of defendant’s request for new trial not abuse of
discretion because defendant could not demonstrate
juror misconduct).
‘‘Under the constitution of Connecticut, article first,
§ 8, and the sixth amendment to the United States constitution, the right to a trial by jury guarantees to the
criminally accused a fair trial by a panel of impartial,
indifferent jurors. . . . In cases where a defendant
alleges juror bias or misconduct, the defendant may be
entitled to a new trial if he can raise his allegations
from the realm of speculation to the realm of fact.
. . . In such cases, we ask whether or not the [jury]
misconduct has prejudiced the defendant to the extent
that he has not received a fair trial.’’ (Citations omitted;
internal quotation marks omitted.) Id., 408.
‘‘[A] defendant has been prejudiced if the misbehavior
is such to make it probable that the juror’s mind was
influenced by it so as to render him or her an unfair
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and prejudicial juror. . . . We observe that, in accordance with the well settled limitation on inquiring into
the mental processes of jurors; State v. Johnson, 288
Conn. 236, 261, 951 A.2d 1257 (2008); this inquiry does
not involve an inquiry concerning the actual effect of
any misconduct upon one or more jurors.’’ (Citations
omitted; emphasis in original; internal quotation marks
omitted.) State v. Anderson, 163 Conn. App. 783, 794,
134 A.3d 741, cert. denied, 321 Conn. 909, 138 A.3d
931 (2016).
In Remmer v. United States, 347 U.S. 227, 229, 74 S.
Ct. 450, 98 L. Ed. 654 (1954), the United States Supreme
Court declared that ‘‘[i]n a criminal case, any private
communication, contact, or tampering, directly or
indirectly, with a juror during a trial about the matter
pending before the jury is, for obvious reasons, deemed
presumptively prejudicial, if not made in pursuance
of known rules of the court and the instructions and
directions of the court made during the trial, with full
knowledge of the parties. The presumption is not conclusive, but the burden rests heavily upon the [g]overnment to establish, after notice to and hearing of the
defendant, that such contact with the juror was harmless to the defendant.’’ (Emphasis added.) The defendant now argues, for the first time on appeal, that the
trial court erred in failing to accord him the benefit of
the Remmer presumption when determining if he had
met his burden of proving that he had been prejudiced
by A.S.’s private communication with Hudson-Monroe
during his trial. The defendant raises this claim pursuant
to State v. Golding, 213 Conn. 233, 239–40, 567 A.2d
823 (1989), as modified by In re Yasiel R., 317 Conn.
773, 781, 120 A.3d 1188 (2015). Under this standard, ‘‘[a
defendant] can prevail on a claim of constitutional error
not preserved at trial only if all of the following conditions are met: (1) the record is adequate to review the
alleged claim of error; (2) the claim is of constitutional
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magnitude alleging the violation of a fundamental right;
(3) the alleged constitutional violation . . . exists and
. . . deprived the defendant of a fair trial; and (4) if
subject to harmless error analysis, the state has failed to
demonstrate harmlessness of the alleged constitutional
violation beyond a reasonable doubt.’’ (Emphasis in
original; internal quotation marks omitted.) In re Raymond B., 166 Conn. App. 856, 864, 142 A.3d 475 (2016).
We find that the defendant’s claim is reviewable
because the record is adequate for our review and the
claim is of constitutional magnitude. The defendant’s
claim, however, fails on the merits because we hold,
as further discussed, that there is no violation of constitutional law.
The United States Supreme Court later discussed the
Remmer presumption in two cases, Smith v. Phillips,
455 U.S. 209, 212, 102 S. Ct. 940, 71 L. Ed. 2d 78 (1982),
and United States v. Olano, 507 U.S. 725, 113 S. Ct.
1770, 123 L. Ed. 2d 508 (1993), and some courts have
interpreted both to restrict the Remmer presumption,
if not to eliminate it entirely. In Smith, the Supreme
Court explained that ‘‘due process does not require a
new trial every time a juror has been placed in a potentially compromising situation. . . . Due process means
a jury capable and willing to decide the case solely on
the evidence before it, and a trial judge ever watchful
to prevent prejudicial occurrences and to determine
the effect of such occurrences when they happen. Such
determinations may properly be made at a hearing like
that ordered in Remmer . . . .’’ Smith v. Phillips,
supra, 217. In Olano, the Supreme Court echoed its
holding in Smith that due process does not require a
new trial in every instance of juror misconduct, and
added, importantly, that there are some instances of
juror misconduct in which a presumption of prejudice
may not apply. United States v. Olano, supra, 739 (holding that mere presence of alternate jurors during jury
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deliberations did not entail sufficient risk of ‘‘chilling’’
deliberations to justify presumption of prejudice). The
court in Olano thus concluded that, while the misconduct at issue in Remmer, involving the attempted bribery of a juror, was appropriately presumed to be
prejudicial, other outside intrusions upon the jury
required proof of prejudicial impact on the defendant’s
right to a fair trial. Id.
In light of these authorities, our Supreme Court discussed the viability of the Remmer presumption in State
v. Berrios, 320 Conn. 265, 129 A.3d 696 (2016), where
it held that the ‘‘Remmer presumption is still good law
with respect to external interference with the jury’s
deliberative process via private communication, contact, or tampering with jurors that relates directly to
the matter being tried.’’ (Footnote omitted.) Id., 292. As
to misconduct of that sort, the court in Berrios held
that the burden rests on the state to prove that such
misconduct was harmless, although it emphasized that
the burden remains on the defendant to make a prima
facie showing as to his entitlement to the presumption.
Id., 293.
‘‘It is well settled that if the trial court is directly
implicated in juror misconduct, the state bears the burden of proving that misconduct was harmless error.
. . . If, however, the trial court is not at fault for the
alleged juror misconduct, we have repeatedly held that
a defendant who offers proof of juror misconduct bears
the burden of proving that actual prejudice resulted
from the misconduct.’’ (Citation omitted; emphasis
added; internal quotation marks omitted.) State v.
Roman, supra, 320 Conn. 408–409; see also State v.
Anderson, supra, 163 Conn. App. 793–94 (under Berrios, ‘‘unless a defendant can prove, rather than merely
speculate, that the court was directly implicated in juror
misconduct or that there was external interference with
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the jury’s deliberative process via private communication, contact, or tampering with jurors that relates
directly to the matter being tried . . . a defendant cannot demonstrate an entitlement to a presumption of
prejudice, but bears the burden of demonstrating prejudice as a result of the alleged misconduct’’ [citation
omitted; internal quotation marks omitted]).
Our Supreme Court in State v. Brown, supra, 235
Conn. 526–28, instructed that ‘‘a trial court must conduct a preliminary inquiry, on the record, whenever
it is presented with any allegations of jury misconduct
in a criminal case, regardless of whether an inquiry is
requested by counsel. Although the form and scope of
such an inquiry lie within a trial court’s discretion,
the court must conduct some type of inquiry in
response to allegations of jury misconduct. That form
and scope may vary from a preliminary inquiry of
counsel, at one end of the spectrum, to a full evidentiary hearing at the other end of the spectrum, and,
of course, all points in between. Whether a preliminary
inquiry of counsel, or some other limited form of proceeding, will lead to further, more extensive, proceedings will depend on what is disclosed during the initial
limited proceedings and on the exercise of the trial
court’s sound discretion with respect thereto. . . .
‘‘We recognize that the trial judge has a superior
opportunity to assess the proceedings over which he
or she personally has presided . . . and thus is in a
superior position to evaluate the credibility of allegations of jury misconduct, whatever their source. There
may well be cases, therefore, in which the trial court
will rightfully be persuaded, solely on the basis of the
allegations before it and the preliminary inquiry of
counsel on the record, that such allegations lack any
merit. In such cases, a defendant’s constitutional
rights may not be violated by the trial court’s failure
to hold an evidentiary hearing, in the absence of a
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timely request by counsel.’’ (Citations omitted; emphasis added; footnote omitted.) Id.
Our Supreme Court in Brown further explained that
‘‘[o]ur requirement that any allegations of jury misconduct necessitate some type of preliminary inquiry still
leaves the form and scope of such an inquiry to be
determined by the trial court within the exercise of its
discretion. . . . In the proper circumstances, the trial
court may discharge its obligation simply by notifying
the defendant and the state of the allegations, providing
them with an adequate opportunity to respond and stating on the record its reasons for the limited form and
scope of the proceedings held. In other circumstances,
the trial court itself may need to cause an investigation
of the allegations of jury misconduct to be conducted
through informal or formal means. If the trial court
determines that a proper assessment of allegations
requires an evidentiary hearing, it possesses wide discretion in deciding how to pursue an inquiry into the
nature and effect of information that comes to a juror
improperly as well as its potential effect upon the jury
if it learns of it.’’ (Citations omitted; internal quotation
marks omitted.) Id., 529.
When a trial court exercises its discretion as to the
form and scope of an inquiry into allegations of juror
misconduct, it ‘‘should honor the defendant’s request
[for a minimal type of proceeding], unless the court is
persuaded that other factors warrant a more extensive
inquiry. . . . In contrast, although the defendant can
request an evidentiary hearing, the trial court should
not hold such a proceeding if it is persuaded that a
less extensive inquiry is more appropriate in light of
all the circumstances.’’ (Emphasis added.) Id., 530. It
should also consider the seriousness of the allegation
by taking into account ‘‘the prejudicial nature of the
alleged misconduct as well as the nature and degree of
the jury’s alleged involvement in the misconduct.’’ Id.,
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531. Brown also advises that, when exercising its discretion as to how to proceed with a claim of juror misconduct, a court should credit the government’s interest
in the finality of judgments, protecting the privacy and
integrity of jury deliberations, preventing juror harassment, and maintaining public confidence in the jury
system. Id., 529–31.
Applying those well settled legal principles to the
present case, we conclude that, although the defendant
is correct that a Remmer presumption of prejudice
applies in certain circumstances, he failed to prove that
he was entitled to such a presumption here.
The mere introduction of evidence of juror misconduct, even if proven true, does not entitle a defendant
to a Remmer presumption of prejudice. Under Remmer,
prejudice is not presumed unless the court is implicated
in the alleged conduct, or there was an external interference with the jury’s deliberative process via private
communication, contact, or tampering with jurors that
relates directly to the matter being tried. State v. Anderson, supra, 163 Conn. App. 793. The defendant has
proved neither.
The court exercised its broad discretion to select an
appropriate method for investigating and evaluating the
defendant’s claim of juror misconduct. See State v.
Brown, supra, 235 Conn. 526–28. After receiving Hudson-Monroe’s notarized statement, it determined that,
if the allegations within it were true, then juror misconduct had occurred. Therefore, it scheduled an evidentiary hearing to investigate the nature of the reported
misconduct by allowing the defendant to call HudsonMonroe to testify. Because the court itself was not implicated in the alleged misconduct, the defendant could
have proved that he was entitled to a presumption of
prejudice only if he demonstrated that the communication at issue constituted an external interference with
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the jury’s deliberative process via private communication, contact, or tampering with jurors that relates
directly to the matter being tried. See State v. Berrios,
supra, 320 Conn. 292; State v. Anderson, supra, 163
Conn. App. 793. He failed to do so.
Although the complained-of conversation related
directly to the matter being tried, the court determined,
and the defendant conceded, that A.S.’s statement to
Hudson-Monroe that ‘‘ ‘[t]hey have no real hard evidence against him’ ’’ was not in any way an interference
with the jury’s deliberative process. The court found
that Hudson-Monroe’s testimony confirmed the essence
of her notarized statement and thus added nothing to
that statement tending to indicate that she had made
any attempt to influence A.S. It further found that A.S.
was not thereby given, nor did he receive, any extrajudicial information about the case, and that nothing about
the conversation threatened A.S.’s ability to decide the
case fairly and impartially, based solely upon the evidence presented at trial. No further inquiry was required
here because no such improper communication had
taken place that rose to the level of constituting an
external interference.
We conclude that the court properly determined that
the communication between Hudson-Monroe and A.S.
was largely nonsubstantive and did not introduce
extrinsic information of any kind, let alone that which
might either have interfered with the jury’s deliberative
process or caused A.S. to develop an allegiance to either
party.7 See State v. Roman, supra, 320 Conn. 410–11.
7
Although other trial courts have heard testimony from jurors accused
of misconduct before rendering decisions as to whether juror misconduct
occurred and thus prejudiced the defendant; see State v. Anderson, supra,
163 Conn. App. 786 (trial court held evidentiary hearing at which defendant
presented testimony of her daughter, her son, and juror with whom her
daughter allegedly interacted during trial); the court here was within its
province to determine, in its fact specific inquiry, that such testimony was
unnecessary in light of its preliminary inquiry.
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As such, the court did not abuse its discretion when,
upon hearing testimony from Hudson-Monroe in the
course of its initial inquiry into A.S.’s misconduct, it
declined to hold a further evidentiary hearing to receive
A.S.’s testimony about his misconduct, even after the
defendant requested such a hearing, because it was
persuaded by the evidence before it that its own lesser
inquiry had established adequately that the defendant
had not been prejudiced by such misconduct. See State
v. Brown, supra, 235 Conn. 526.
II
DOUBLE JEOPARDY CLAIM
The defendant next claims that the court erred when
it violated his right against double jeopardy by sentencing him separately on two counts of conspiracy that
were based upon the same conspiratorial agreement.
Specifically, he argues that the trial court committed
plain error when it rendered judgment and sentenced
him on the charges of conspiracy to commit larceny in
the second degree and conspiracy to commit larceny in
the third degree because both of those counts stemmed
from a single unlawful agreement to steal the deposit
bags from Peterson. The state concedes that there was
only one conspiracy, the agreement to commit larceny,
and therefore that the conviction on the two conspiracy
counts constitutes a violation of the defendant’s right
against double jeopardy. We agree and conclude that
vacatur is the appropriate remedy for the double jeopardy violation resulting from the defendant’s conviction
of two counts of conspiracy that were based upon a
single conspiratorial agreement.
The defendant acknowledges that he failed to raise
the present claim before the trial court, but argues that
the claim is reviewable on appeal under the plain error
doctrine embodied in Practice Book § 60-5. Because,
however, the defendant’s claim is ‘‘based on a violation
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of the prohibition against double jeopardy afforded
under the state and federal constitutions . . . the claim
is reviewable under [State v. Golding, supra, 213 Conn.
239–40] because the record is adequate for review, and
the claim is of constitutional magnitude. . . . The
defendant claims that he received multiple punishments
for the same offense in a single trial. A defendant may
obtain review of a double jeopardy claim, even if it is
unpreserved, if he has received two punishments for
two crimes, which he claims were one crime, arising
from the same transaction and prosecuted at one trial
. . . . Because the claim presents an issue of law, our
review is plenary.’’ (Citations omitted; internal quotation marks omitted.) State v. Urbanowski, 163 Conn.
App. 377, 386–87, 136 A.3d 236, cert. granted on other
grounds, 321 Conn. 905, 138 A.3d 280 (2016).
‘‘The double jeopardy clause of the fifth amendment
to the United States constitution provides that no person shall be subject for the same offense to be twice
put in jeopardy of life or limb. This clause prohibits
not only multiple trials for the same offense but also
multiple punishment for the same offense. . . . Double
jeopardy analysis in the context of a single trial is a
two-step process. First, the charges must arise out of the
same act or transaction. Second, it must be determined
whether the charged crimes are the same offense. Multiple punishments are forbidden only if both conditions
are met.’’ (Internal quotation marks omitted.) State v.
Brown, 132 Conn. App. 251, 255, 31 A.3d 434 (2011),
cert. denied, 303 Conn. 922, 34 A.3d 396 (2012).
‘‘A single agreement to commit several crimes constitutes one conspiracy. . . . [M]ultiple agreements to
commit separate crimes constitute multiple conspiracies.’’ (Internal quotation marks omitted.) State v.
Ellison, 79 Conn. App. 591, 599, 830 A.2d 812, cert.
denied, 267 Conn. 901, 838 A.2d 211 (2003).
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In the present case, the defendant was convicted and
sentenced on separate charges of conspiracy to commit
larceny in the second degree in violation of §§ 53a-48 (a)
and 53a-123 (a) (3), and conspiracy to commit larceny
in the third degree in violation of §§ 53a-48 (a) and 53a124 (a) (2) that were based upon a single conspiratorial
agreement. The state concedes that ‘‘[b]ased on [its]
long form information and the evidence presented at
trial, there was only one unlawful agreement,’’ which
was the agreement to commit larceny of the deposit
bags from Peterson. We conclude that the defendant’s
conviction of and sentencing on both the charge of
conspiracy to commit larceny in the second degree and
the charge of conspiracy to commit larceny in the third
degree constitute multiple punishments for the same
offense. Accordingly, as the state concedes, the third
prong of Golding is met. Cf. In re Raymond B., supra,
166 Conn. App. 864. Therefore, the defendant’s separate
sentence and resulting judgment of conviction on the
count of conspiracy to commit larceny in the third
degree must be reversed, and the case must be
remanded to the trial court with direction to vacate the
defendant’s sentence and judgment of conviction on
that charge. See State v. Wright, 320 Conn. 781, 829–30,
135 A.3d 1 (2016) (holding that vacatur, rather than
merger, of two of three conspiracy counts based upon
single conspiratorial agreement was proper remedy for
defendant’s multiple convictions in violation of his constitutional right against double jeopardy); see also State
v. Polanco, supra, 308 Conn. 259–60.
The judgment is reversed only as to the conviction
of conspiracy to commit larceny in the third degree
and the case is remanded with direction to vacate the
judgment as to that conviction; the judgment is affirmed
in all other respects.
In this opinion the other judges concurred.
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STEFANA PECHER ET AL. v. RHEA
DISTEFANO ET AL.
(AC 38287)
Prescott, Mullins and Bear, Js.
Syllabus
The plaintiff P sought to recover damages for personal injuries she sustained
while taking horseback riding lessons at a horse stable owned and
operated by the defendant D, claiming that her injuries were caused
by, inter alia, D’s negligence in failing to warn her concerning certain
dangerous conditions at the stable and the inherent risks of horseback
riding. Following a trial, the jury returned a verdict in favor of D. Thereafter, the trial court rendered judgment in accordance with the verdict,
and P appealed to this court. She claimed that the trial court committed
harmful error by admitting into evidence a written agreement between
the parties and a photograph of a sign on the stable’s premises, both
of which purported to release D from all liability for injuries arising
out of horse related activities at the stable. Held that the record was
inadequate to review P’s claim that the trial court committed harmful
error by admitting into evidence the subject agreement and photograph;
P failed to provide this court with various transcripts of the trial proceedings, and without a complete record of the trial, this court could not
make an informed assessment of P’s claim of harmful error pursuant
to the relevant factors for evaluating a claim of evidentiary impropriety,
including an evaluation of the relationship of the agreement and the
photograph to the issue of D’s alleged negligence, whether the trial court
gave any additional curative instructions to the jury that mitigated the
effect of the challenged evidentiary ruling, whether the subject evidence
was cumulative of other validly admitted evidence, and whether the
trial court’s allegedly improper ruling affected the jury’s perception of
the remaining evidence.
Argued January 31—officially released September 26, 2017
Procedural History

Action to recover damages for, inter alia, the defendants’ alleged negligence, and for other relief, brought
to the Superior Court in the judicial district of New
London, where the complaint was withdrawn in part;
thereafter, the court, Cole-Chu, J., denied the named
plaintiff’s motion to preclude certain evidence; subsequently, the matter was tried to the jury; verdict for

Page 102A

CONNECTICUT LAW JOURNAL

716

SEPTEMBER, 2017

September 26, 2017

176 Conn. App. 715

Pecher v. Distefano

the named defendant; thereafter, the court denied the
named plaintiff’s motion to set aside the verdict and
for a new trial, and rendered judgment in accordance
with the verdict, from which the named plaintiff
appealed to this court. Affirmed.
James J. Healy, with whom was Christopher P.
Anderson, for the appellant (named plaintiff).
Greg S. Kreiger, with whom was John Stephen Papa,
for the appellee (named defendant).
Opinion

MULLINS, J. The plaintiff, Stefana Pecher,1 appeals
from the judgment of the trial court, following a jury
trial, rendered in favor of the defendant, Rhea Distefano.2 On appeal, the plaintiff claims that the trial court
committed harmful error, requiring a new trial, by
admitting a document, titled ‘‘Release and Hold Harmless Agreement,’’ and a photograph of a sign (photo),
both of which, at least in part, purported to relieve the
defendant from all liability for injuries arising out of
horse related activities at Showtime Stables. The issue
in this appeal is whether we can review the plaintiff’s
claims notwithstanding the fact that she has failed to
provide us with a complete record. We conclude that
the absence of a complete record restricts our ability
to review fully and accurately the plaintiff’s claims of
harmful error. Accordingly, we affirm the judgment of
the trial court.
On the basis of the incomplete record provided to
us on appeal, we conclude that the jury reasonably
1

The original complaint was brought by Pecher, Sophia Pecher-Kohout,
and Jaromir Kohout. Pecher-Kohout and Kohout subsequently withdrew
their claims, and they are not parties to this appeal. We, therefore, refer to
Pecher as the plaintiff.
2
In the original complaint, the plaintiff named Distefano and Showtime
Stables as defendants. Subsequently, all claims against Showtime Stables
were withdrawn. Accordingly, we refer to Distefano as the defendant.
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could have found the following facts in reaching its
verdict in favor of the defendant. The defendant operates a horse stable, known as Showtime Stables. As
part of her business, she gives riding lessons to patrons.
The defendant requires riders to sign a ‘‘Release and
Hold Harmless Agreement’’ (document) that provides:
‘‘The Undersigned assumes the unavoidable risks
inherent in all horse-related activities, including but not
limited to bodily injury and physical harm to horse,
rider, and spectator.
‘‘In consideration, therefore, for the privilege or riding
and/or working around horses at
, located at
, the Undersigned does hereby agree to hold
harmless and indemnify
and further release
them from any liability or responsibility for accident,
damage, injury, or illness to the Undersigned or to any
horse owned by the Undersigned or to any family member or spectator accompanying the Undersigned on
the premises.’’
The plaintiff had taken a few riding lessons as a child
and, more recently, had taken approximately twenty
additional lessons as an adult at another stable. She
then began taking riding lessons from the defendant.
On January 23, 2010, the plaintiff, her friend, Audrey
Ulmer, and their two daughters went to the defendant’s
stable for riding lessons. The plaintiff rode a horse
named Pepsi during her riding lesson. Most, if not all,
of the plaintiff’s six lessons with the defendant had
been on Pepsi. Pepsi had a tendency to be rather ‘‘lazy,’’
and, in an effort to get Pepsi to cooperate, the rider
needed to use his or her leg strength to squeeze the
horse or, in the alternative, a crop. Pepsi is ‘‘the couch
potato of horses. . . . Her demeanor is very, very quiet.
She doesn’t get flustered easily. . . . [S]he’s safe, she’s
quiet, she’s reliable.’’ The defendant had never seen
Pepsi bolt or do anything like that.

Page 104A

718

CONNECTICUT LAW JOURNAL

SEPTEMBER, 2017

September 26, 2017

176 Conn. App. 715

Pecher v. Distefano

During the plaintiff’s lesson on January 23, 2010, she
fell off Pepsi, sustaining personal injuries. When an
injury occurred to a rider, the defendant made and kept
a record of that event. That evening, after the plaintiff
had been injured, the defendant recorded the incident
in relevant part as follows: ‘‘[The plaintiff] was riding
Pepsi in first lesson of new package today when Pepsi
became very lazy. I instructed [the plaintiff] to tap
[Pepsi] on [the] shoulder with her crop and Pepsi still
wouldn’t get going. I swapped out [the] short crop with
[a] larger one for her to tap behind [Pepsi’s] leg . . .
on [the] flank area, and Pepsi trotted forward. When
Pepsi went forward she did so quickly at [a] trot, and
[the plaintiff] got bounced forward. She posted for a
few steps and lost her balance and fell forward on
Pepsi’s neck with her legs gripping behind her saddle
on the flank area. She fell forward onto Pepsi’s neck
and was holding [the] neck in [a] bear hug position,
kicking with her legs. This went on for about [five]
steps then Pepsi broke into [a] canter. I was yelling this
whole time for her to sit up, stop kicking, sit back, pull
on your reins. It was clear she was panicked, so I ran
to [the] corner where [the] horse was and grabbed her
outside rein and slowed her back to [a] trot as she went
by me. Pepsi slowed to [a] trot and went toward [the]
center of [the riding] ring and stopped. [The plaintiff]
fell when [the] horse stopped, from [a] ‘hug’ position.
[She] [r]olled onto her left hip [and] shoulder, onto [the]
dirt footing. She laid for a minute and sat up and leaned
against [a] block. I was next to her holding [the] horse
and asked if she wanted [to call] 911. She said no. She
never lost consciousness, was lucid, and could move
all parts. . . . I said can [you] get back on and finish
or is [your] knee [too] sore. She tried to rise and said
[her] knee was too sore.* There didn’t appear to be any
swelling or obvious deviation. She said she had a friend
who was [an] orthopedic [doctor] and that she would
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have [Ulmer] drive her there to have it looked at.
[Ulmer] drove her car up . . . and picked her up. We
helped her into [the] car. She was limping on [the] knee
but [was able to put] some weight on it.’’
In addition to the asterisk placed in the middle of her
record of this event, the defendant also placed another
asterisk near the end of the record, seemingly to insert
more information where the previous asterisk was
placed, stating the following: ‘‘*At this point she was
sitting on [a] plastic block. I went down to [the] barn
with [the] horse [and] gave [the horse to the] kids to
untack and went back to give her ice for [her] knee.’’
As a result of her injuries, the plaintiff underwent surgery to repair her knee. She then commenced this
action.
On January 13, 2015, the plaintiff filed a motion in
limine requesting that the court preclude the defendant
from offering any evidence as to the document. The
next day, the court conducted a hearing on the motion.
During the hearing, the plaintiff argued that the document was void as a matter of public policy under Reardon v. Windswept Farm, LLC, 280 Conn. 153, 905 A.2d
1156 (2006), and that any probative value of the document was outweighed by its prejudicial effect. The
plaintiff also argued that the document was cumulative
in light of General Statutes § 52-557p, which provides:
‘‘Each person engaged in recreational equestrian activities shall assume the risk and legal responsibility for
any injury to his person or property arising out of the
hazards inherent in equestrian sports, unless the injury
was proximately caused by the negligence of the person
providing the horse or horses to the individual engaged
in recreational equestrian activities or the failure to
guard or warn against a dangerous condition, use, structure or activity by the person providing the horse or
horses or his agents or employees.’’
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At the conclusion of the argument on the motion in
limine to preclude the document, the court denied the
plaintiff’s motion but left the issue open to be revisited
if necessary: ‘‘So, I am denying the motion in limine,
which was essentially to keep out the document, and
to bar the defendant from making any reference to it.
How it unfolds in the actual course of things is to be
seen, but I am not going to rule now against the offer
of the release.’’ (Emphasis added.)
Later that day, during the cross-examination of
Ulmer, the defendant’s attorney asked her about her
signing the document. Ulmer stated that she had signed
it, and then the defendant’s counsel offered the document into evidence at that time. The plaintiff’s attorney
stated that he had no objection: ‘‘If it’s being offered
as a document signed by . . . Ulmer, I don’t have an
objection to that.’’ (Emphasis added.) The court stated
that it had some trepidation about the relevance of
the document, but ‘‘if there’s no objection, it may be
admitted to show what the witness identified herself
[as signing].’’ (Emphasis added.)
The court then gave the jury a limiting instruction:
‘‘You’re about to see, ladies and gentlemen of the jury,
a document. It’s entitled, ‘Release and Hold Harmless
Agreement.’ Mrs. Ulmer has testified that she signed it,
and that’s the sole—the content of this as signed by
Mrs. Ulmer is all you’re presently allowed to consider
it for. I would also note that—well, I’ll say more about
it if the occasion arises, but that’s all you’re allowed to
consider it for right now.’’ The document then was
published to the jury.
Following its publication to the jury, the plaintiff’s
attorney stated: ‘‘Your Honor, at this time, I’d just like
to state something for the record. I’d like to restate my
objection to this line of inquiry [on] this issue, which
we have discussed on the record earlier this morning,
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and, once again, state that my basis is that the prejudicial effect of this, at this time, outweighs any probative
value to the document, and that’s exactly how it’s
unfolding at the present time. I just, for the record, I
wanted to state my objection to the relevancy of this
document and its admissibility in these circumstances.’’
The court immediately responded: ‘‘I said something
about relevance earlier, and that was not the ground
of objection. Your point is noted, sir . . . .’’
Then, during the defendant’s testimony on January
21, 2015, her attorney asked her about the document.
The defendant stated that she had given the document
to Ulmer and the plaintiff to sign, that she saw them
sign it, and that they gave it back to her. That testimony
was offered without objection, and without a further
limiting instruction, as one was not requested at that
time.
The defendant’s attorney also showed the defendant
the photo and asked her if she recognized it. The defendant stated that it was the photo of a sign that she has
posted ‘‘by the doorway as you walk into the barn, right
at eye level.’’ The defendant’s attorney then asked that
the photo be entered as a full exhibit. The plaintiff’s
attorney stated that he objected on the ground of relevance, to which the defendant’s attorney responded:
‘‘The purpose, Your Honor, is to demonstrate that the
plaintiff knew about the inherent risks of riding at the
stable, and it was there for her to see. Also, the plaintiff
testified she never saw it, but this is testimony that it
was present.’’ No further objection was set forth, and
the court admitted the photo. It also gave no limiting
instruction, and the plaintiff did not request such an
instruction at that time.
The plaintiff’s attorney also questioned the defendant
about the document, asking if she was required by law
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to have her students sign such documents. The defendant responded that she did not think there was such
a requirement.
The defendant’s attorney followed up by asking the
defendant to recall the questioning of the plaintiff’s
attorney regarding the document, and then asked the
defendant why she had her students sign such documents. The defendant responded: ‘‘Because horses as a
sport in general are dangerous. There’s risks associated
with riding them, handling them, being around them.
You could get hurt, you could get killed, you could get—
a lot of things could happen. There are so many different
scenarios, so to afford myself some protection, I try to
use that.’’
Following that testimony, the defendant’s attorney
offered the document into evidence ‘‘for the purpose
of showing that [the plaintiff] was warned about the
inherent risks involved with riding.’’ The court asked
if the plaintiff had an objection, and counsel responded:
‘‘With the understanding of what we talked about in
chambers and your prior warnings, Your Honor.’’
The court admitted the document and offered the
following admonishment: ‘‘Now, ladies and gentlemen
of the jury, you’ve already seen defendant’s exhibit A,
because it came [into evidence] with Mrs. Ulmer. Now,
it’s a full exhibit. I’m instructing you that the law does
not allow somebody to waive claims for somebody
else’s negligence in advance. You know, you can do
it, technically, afterwards, but you—if you go into a
restaurant, you can’t be required to sign a release that,
if I get food poisoning because the food’s been out
for three days, you know, the customer can’t sue the
restaurant. This exhibit is only being accepted by the
court and may only be used by you as basically notice
of the hazard. It is not a release of liability. It is not
claimed to be a release of liability by the defense.’’
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The court then asked the plaintiff’s attorney if it left
‘‘anything out.’’ The plaintiff’s attorney replied: ‘‘I think
that was perfect, Your Honor,’’ and the defendant’s
attorney replied: ‘‘I think that’s what we discussed in
chambers, Your Honor.’’
During the court’s final charge to the jury, the court
explained to the jury that it had a duty to listen carefully
to the court’s instructions and to follow them. It then
instructed the jury on the law of negligence, including
the duty to invitees and defective premises, and properly set forth the relevant allegations of the plaintiff’s
complaint and applied those allegations to its instruction on the law. It also instructed the jury on causation,
damages and the burden of proof, and on the defendant’s special defenses of contributory negligence and
assumption of the risk pursuant to § 52-557p.
When the court gave its limiting instruction on the
proper use of the document, the court admonished the
jury in relevant part: ‘‘As I instructed you when that
document . . . was admitted in evidence, that document is not, and is not claimed by the defendant to be,
a release or hold-harmless agreement as to a claim of
negligence of the defendant. As to the defendant—as
the defendant acknowledges, any agreement that purport[s] to release the operator and/or owner of a horse
riding facility from his or her negligent conduct would
violate public policy and, therefore, be unenforceable.
The only significance of that exhibit you could properly
find if you see fit is that the parties . . . were aware
of the general risks and hazards of horseback riding.
In particular, if you find that the defendant was negligent in any of the ways alleged by the plaintiff and that
that negligence caused the plaintiff’s injuries or any of
those injuries, the fact that the plaintiff signed that
document must have no effect on your decision regarding what fair, just, and reasonable damages to award
to the plaintiff.’’
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The jury returned a verdict in favor of the defendant.
Thereafter, the court denied the plaintiff’s motion to
set aside the verdict and for a new trial, and rendered
judgment in accordance with the verdict. This appeal
followed.
Our analysis of this appeal begins and ends with our
consideration of the adequacy of the record provided
by the plaintiff. We have examined the record provided
by the plaintiff and conclude that she has failed to
provide a complete and adequate record that would
enable our review of her claims on appeal. The furnishing of a complete record is particularly important to a
reviewing court that is called upon to consider the
extent of the harm, if any, to an appellant who is
requesting that the court reverse the judgment of the
trial court on the basis of an alleged improper evidentiary ruling. See Desrosiers v. Henne, 283 Conn. 361,
367–69, 926 A.2d 1024, (2007) (declining to review evidentiary claim where defendant provided only excerpts
of trial transcripts because it was impossible for
reviewing court to determine whether alleged impropriety was harmful); Ryan Transportation, Inc. v. M & G
Associates, 266 Conn. 520, 531, 832 A.2d 1180 (2003)
(declining to review evidentiary claim where plaintiff
did not provide transcript of testimony of witnesses,
stating, ‘‘even if we assume, arguendo, that the challenged evidentiary ruling was improper, we have no
way of discerning whether any such impropriety was
harmful in the broader context of the entire trial’’);
Chester v. Manis, 150 Conn. App. 57, 62–63, 89 A.3d 1034
(2014) (declining to review evidentiary claim because
incomplete record left court unable to determine if
‘‘alleged impropriety would likely have affected the
result of the trial’’); Quaranta v. King, 133 Conn. App.
565, 569–70, 36 A.3d 264 (2012) (declining to review
plaintiff’s evidentiary claim where plaintiff provided
only partial transcript of proceedings).
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A review of our appellate record in this case reveals
that the plaintiff ordered and delivered a paper copy
and an electronic copy of the following seven transcripts: (1) the January 14, 2015 argument on the motion
in limine; (2) the January 14, 2015 cross-examination
of lay witness Ulmer; (3) the January 15, 2015 crossexamination of the plaintiff; (4) the January 16, 2015
direct examination of the defendant; (5) the January
21, 2015 continued direct examination and the crossexamination of the defendant; (6) the direct examination of lay witness Sundy Martin; and (7) the January
22, 2015 jury charge. We also have been provided an
electronic copy of the trial court’s preliminary instructions to the jury, the January 21, 2015 cross-examination
of Martin, and the May 11, 2015 argument on the plaintiff’s postverdict motion to set aside the verdict and for
a new trial. The plaintiff further has provided, in her
appendix, a paper copy of her counsel’s argument on
the plaintiff’s motion to set aside the verdict and for a
new trial.
We know for certain that we have not been provided
the direct examination of Ulmer, the direct examination
of the plaintiff, and the closing arguments of counsel.
Additionally, we are left to speculate about precisely
how many other witnesses may have testified and the
content of their testimony,3 exactly what the plaintiff
said during her direct testimony, what counsel may
have argued during any other part of the trial and during
closing, and whether the court gave additional instructions or guidance to the jury during other parts of the
trial that could be relevant to our analysis.
3
We are mindful that the plaintiff represented to the trial court in her
motion to set aside the verdict that ‘‘[t]he jury heard testimony from three
. . . experts and nine . . . lay witnesses.’’ (Emphasis added.) If this representation is accurate, and we have no reason to believe that it is not accurate,
we have been provided the testimony or the partial testimony of only four
of the twelve witnesses who testified at trial.
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Here, as the appellant, it was the plaintiff’s burden
to provide a complete record on appeal. See Practice
Book § 61-10. She also is responsible for establishing
that she was harmed by the alleged improper evidentiary rulings of the trial court. See Connecticut Light &
Power Co. v. Gilmore, 289 Conn. 88, 128, 956 A.2d 1145
(2008) (‘‘Even when a trial court’s evidentiary ruling is
deemed to be improper, we must determine whether
that ruling was so harmful as to require a new trial.
. . . In other words, an evidentiary ruling will result in a
new trial only if the ruling was both wrong and harmful.’’
[Internal quotation marks omitted.]). This, the plaintiff
cannot do in light of the incomplete record that she
has provided this court.4
4
Because the plaintiff cannot establish, on the basis of the record that
she has provided to us, that the court’s rulings were harmful, it is unnecessary
for us to decide conclusively whether the document and the photo improperly were admitted into evidence. See Duncan v. Mill Management Co. of
Greenwich, Inc., 308 Conn. 1, 20, 60 A.3d 222 (2013) (‘‘[a]n evidentiary ruling
will result in a new trial only if the ruling was both wrong and harmful’’
[emphasis in original; internal quotation marks omitted]). Nevertheless, we
take this opportunity to recognize an interesting argument raised by the
defendant concerning the relevance of the document and the photo.
General Statutes § 52-557p provides: ‘‘Each person engaged in recreational
equestrian activities shall assume the risk and legal responsibility for any
injury to his person or property arising out of the hazards inherent in
equestrian sports, unless the injury was proximately caused by the negligence of the person providing the horse or horses to the individual engaged
in recreational equestrian activities or the failure to guard or warn against
a dangerous condition, use, structure or activity by the person providing
the horse or horses or his agents or employees.’’ (Emphasis added.)
In the plaintiff’s complaint, she made three allegations concerning the
defendant’s negligent failure to warn against a dangerous condition: (1)
‘‘fail[ure] to warn the plaintiff of the dangerous condition caused by the
use of the crop/whip’’; (2) ‘‘fail[ure] to warn the plaintiff of the dangerous
condition caused by the opening in the arena when it was unreasonable not
to have done so’’; and (3) ‘‘fail[ure] to warn the plaintiff of the dangerous
condition caused by the jumping gate the that injured the plaintiff when it
was unreasonable not to have done so.’’ During oral argument on the plaintiff’s motion in limine, the defendant argued that the document was relevant
to demonstrate that the plaintiff had been warned of inherent risks. On
the basis of the arguments presented to it, the trial court expressed some
agreement with that contention. On appeal, the plaintiff argues, for the first
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‘‘[Our Supreme Court has] held generally that [t]he
trial court has broad discretion in ruling on the admissibility [and relevancy] of evidence. . . . The trial court’s
ruling on evidentiary matters will be overturned only
upon a showing of a clear abuse of the court’s discretion. . . . Additionally, before a party is entitled to a
new trial because of an erroneous evidentiary ruling,
he or she has the burden of demonstrating that the
error was harmful.’’ (Citation omitted; internal quotation marks omitted.) Urich v. Fish, 261 Conn. 575, 580–
81, 804 A.2d 795 (2002).
‘‘A determination of harm requires us to evaluate the
effect of the evidentiary impropriety in the context of
the totality of the evidence adduced at trial. . . . Thus,
our analysis [would include] a review of: (1) the relationship of the improper evidence to the central issues
in the case, particularly as highlighted by the parties’
summations; (2) whether the trial court took any measures, such as corrective instructions, that might mitigate the effect of the evidentiary impropriety; and (3)
whether the improperly admitted evidence is merely
cumulative of other validly admitted testimony. . . .
The overriding question [we must answer] is whether
the trial court’s improper ruling affected the jury’s perception of the remaining evidence.’’ (Citations omitted;
emphasis added; internal quotation marks omitted.)
Hayes v. Camel, 283 Conn. 475, 489–90, 927 A.2d 880
time, that the document had no relevance because § 52-557p already provides
that the plaintiff assumes all inherent risks. The defendant argues, however,
that the plaintiff’s specific allegations of a failure to warn necessitated her
providing proof that she, in fact, did warn the plaintiff.
Although presenting an interesting question as to whether the ‘‘unless the
injury was proximately caused by the . . . failure to guard or warn
against a dangerous condition, use, structure or activity’’ portion of the
statute was implicated by the plaintiff’s allegations of the defendant’s failure
to warn against particular dangerous conditions, and whether the document
and the photo could be evidence sufficient to defend against this portion
of § 52-557p, because we conclude that the plaintiff has failed to establish
harm, we defer our analysis of the statute for another day.
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(2007); see also Duncan v. Mill Management Co. of
Greenwich, Inc., 308 Conn. 1, 20, 60 A.3d 222 (2013).
Without a complete record, we are unable to fully
apply and appropriately assess the Hayes factors. For
example, even if we assume, arguendo, that the document and the photo improperly were admitted into evidence,5 we are unable to assess fully and completely
the first Hayes factor, ‘‘the relationship of the improper
evidence to the central issues in the case, particularly
as highlighted by the parties’ summations’’; (emphasis
5

Although we do not decide whether the court’s admission of the document and the photo was improper, we do recognize that the use of these
types of releases is against public policy; see Reardon v. Windswept Farm,
LLC, supra, 280 Conn. 153; and the admission of evidence that contravenes
public policy generally is not favored.
Our courts have recognized that certain evidence is inadmissible because
it violates the public policy of this state. See Conn. Code Evid. § 4-9, commentary (explaining that rule barring admission of evidence of payment regarding
medical and similar expenses fosters public policy of encouraging assistance
to injured party by eliminating threat that evidence can be used as admission
of liability at trial), citing Danahy v. Cuneo, 130 Conn. 213, 216, 33 A.2d
132 (1943). In denying admission of such evidence, our courts have recognized that the public policy promoted by the exclusion of such evidence
outweighs the minimal relevance of such evidence. Nevertheless, such evidence may be admissible in particular circumstances if it is offered for a
purpose other than that which has been found to violate public policy. See
Duncan v. Mill Management Co. of Greenwich, Inc., supra, 308 Conn. 14–15
(although evidence of subsequent remedial measures is violative of public
policy when used to prove negligence, such evidence may be admissible to
prove some other material issue); Hicks v. State, 287 Conn. 421, 440, 948
A.2d 982 (2008) (same); Miko v. Commission on Human Rights & Opportunities, 220 Conn. 192, 209, 596 A.2d 396 (1991) (although evidence of offers
to compromise is inadmissible as violative of public policy, statements made
during such offers may be admissible as admissions of fact).
Here, as we mentioned in footnote 4 of this opinion, the defendant sought
to admit the subject evidence on a theory other than to prove that the
plaintiff had waived her right to pursue a negligence action, i.e., that she
was aware of the risks and the defendant in fact had warned her of those
risks. Because of the inadequacy of the record, we need not decide, however,
whether the actual purpose for which the evidence was offered provided a
sufficient basis upon which to admit this evidence or whether the trial
court appropriately balanced the probative value of the evidence against
its prejudicial effect.
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added) Hayes v. Camel, supra, 283 Conn. 489; because
we do not have a transcript of the parties’ summations.6
Also, our analysis of the remaining Hayes factors is
equally unfeasible. Indeed, although we know that we
have transcripts for at least some of the witnesses and
some of the court’s curative instructions, we do not
know whether any additional instructions were given
or what was contained in the testimony for which the
plaintiff has not provided transcripts. We also are
unable to fully assess whether the document and the
photo were cumulative of other validly admitted evidence because we do not have a complete record of
the trial, including the plaintiff’s direct testimony. Consequently, we cannot conduct a full and complete analysis of harm pursuant to the Hayes factors. Accordingly,
we conclude that without a complete record of the
trial, we are left with an inability to make an informed
6
Moreover, despite the plaintiff’s argument that the document and the
photo ‘‘took center stage in the defendant’s trial presentation,’’ the parties
acknowledge that no one attempted to use the document and the photo as
a waiver of negligence at any time during the trial. Furthermore, although
the plaintiff attempts to establish that the document was central to the
defendant’s case because four witnesses were asked about it during the
trial, as we noted previously, the plaintiff stated, in her motion to set aside
the verdict, that ‘‘[t]he jury heard testimony from three . . . experts and
nine . . . lay witnesses’’ in this case. Assuming the truth of that representation by the plaintiff, we question whether the fact that four of twelve witnesses were questioned about the document signifies its centrality.
The central issue of this case appears to have been whether the defendant
was negligent in one or more of the ways alleged, including for a failure to
warn of particular dangerous conditions; it was not whether the plaintiff
had waived her rights or released the defendant from liability for such
alleged negligence. Compare Reardon v. Windswept Farm, LLC, supra, 280
Conn. 153 (rendering summary judgment in favor of defendants, who had
raised as defense fact that horseback riding student had signed release and
waived claims for liability arising from personal injuries she had sustained
during riding lesson, was reversible error because release from liability was
void as against public policy). There is no indication in the record that the
plaintiff has provided, and the plaintiff, on appeal, sets forth no argument,
that the defendant made any attempt to establish, allege, or in any manner
argue that the plaintiff released the defendant from liability for her injuries.
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assessment of the plaintiff’s claims on appeal, and we
are unable to consider ‘‘[t]he overriding question [of]
whether the trial court’s [alleged] improper ruling
affected the jury’s perception of the remaining evidence.’’ (Emphasis added; internal quotation marks
omitted.) Hayes v. Camel, supra, 283 Conn. 490.
The judgment is affirmed.
In this opinion the other judges concurred.

SABRINA C.* v. LUCAS FORTIN
(AC 39227)
Alvord, Keller and Lavery, Js.
Syllabus
The plaintiff filed an application for an order of civil protection against the
defendant, which alleged, inter alia, that the defendant had sexually
assaulted her in 2015. The trial court granted the application for a civil
protection order for one year. Before the order expired, the defendant
filed a motion to vacate or modify the order on the basis of certain
comments that the plaintiff allegedly had made on social media. At a
hearing on that motion, the defendant’s counsel represented that no
criminal charges had arisen as a result of the alleged assault and that
the order should be vacated. The court denied the motion as untimely
and on its merits. The defendant filed several motions to reargue, claiming, inter alia, that the initial motion to vacate was not untimely. In her
objection, the plaintiff requested attorney’s fees for defending against
the defendant’s multiple motions. The court denied the motions to reargue and granted the plaintiff’s request for an award of attorney’s fees,
and the defendant appealed to this court. Thereafter, approximately one
month prior to the expiration of the original order of protection in 2016,
the plaintiff filed a motion in the trial court to extend the order for an
additional year. The court concluded that no evidentiary hearing was
required and that, on the basis of its interpretation of the statute governing orders of civil protection (§ 46b-16a [c]), the need for protection of
the applicant still existed. The court extended the order of protection
an additional year, and the defendant filed an amended appeal. Held:
* In accordance with our policy of protecting the privacy interest of the
applicant for a protection order, we decline to identify the applicant or
others through whom the applicant’s identity may be ascertained.
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1. The trial court did not abuse its discretion in denying the defendant’s
motion to vacate or modify the original protection order; although it
was clearly erroneous for that court to have concluded that the motion
to vacate was untimely where, as here, it was filed within four months
of the date judgment was rendered, that erroneous factual finding was
not significant, as the trial court relied on two independent grounds for
its denial, and after the court acknowledged its erroneous finding, it
found that the denial of the motion was nevertheless proper because
the defendant had failed to provide a good or compelling reason to
vacate or modify the civil protection order.
2. Contrary to the defendant’s claim, the trial court did not improperly
substitute the basis for its denial of his motion to vacate or modify the
civil protection order in its articulation; in its oral ruling following the
hearing on the motion to vacate, the court indicated that it was not
persuaded by the defendant’s proffered reason to vacate the order,
namely, that the defendant had not been charged with a crime following
the police investigation into the assault, and that ground did not contradict and was not irreconcilable with the court’s articulation that it denied
the motion to vacate because the defendant had failed to establish a
good or compelling reason to vacate or modify the judgment.
3. The trial court improperly granted the plaintiff’s request for attorney’s fees
under the bad-faith exception to the American rule without providing
the required high degree of specificity in its factual findings to support
a determination that the defendant’s motions to vacate and to reargue
had been filed in bad faith and were without color; although the trial
court’s articulation revealed that the court was troubled by the defendant’s numerous, repetitive, and insufficient filings, and the court found
some of the defendant’s claims to be unpersuasive and without merit,
it did not provide, with a high degree of specificity, factual findings to
support a determination that those claims were made in bad faith and
were entirely without color, and there was nothing in the record to
support the court’s finding that the defendant’s motivation for the filings
was to victimize the plaintiff.
4. The trial court improperly granted the plaintiff’s motion for a one year
extension of the civil protection order, as there was no evidence presented at the 2016 hearing that the need for protection still existed;
subsections (a) and (c) of § 46b-16a are clear and unambiguous and
provide that a victim of sexual assault, after having obtained a civil
protection order, can apply to have that order extended if, inter alia,
the need for protection still exists, the plaintiff was required to present
evidence that her need for protection against the defendant still existed,
which she failed to do, and the trial court’s basis for its determination
that the need for protection still existed—that the plaintiff had been a
victim of sexual assault and that the statute was designed to protect
such victims—was insufficient without testimony or other evidence to
support it.
Argued April 26—officially released September 26, 2017
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Procedural History

Application for a civil protection order, brought to
the Superior Court in the judicial district of Windham,
where the court, A. Santos, J., granted the application;
thereafter, the court denied the defendant’s motion to
vacate the protection order; subsequently, the court
denied the defendant’s motion to reargue, awarded the
plaintiff attorney’s fees, and the defendant appealed to
this court; subsequently, the court, A. Santos, J.,
granted the plaintiff’s motion to extend the protection
order, and the defendant filed an amended appeal;
thereafter, the court, A. Santos, J., issued articulations
of its decisions. Reversed in part; judgment directed.
Mathew Olkin, for the appellant (defendant).
Lorraine Carcova, with whom was Anne Louise
Blanchard, for the appellee (plaintiff).
Opinion

ALVORD, J. The defendant, Lucas Fortin, in his
appeal and first amended appeal, appeals from the judgment of the trial court denying his motion to vacate or
modify a civil protection order that had been granted
to the plaintiff, Sabrina C., and from the court’s award
of attorney’s fees to the plaintiff after the court denied
his second amended motion for reargument. In the
defendant’s second amended appeal, he appeals from
the ruling of the court granting the plaintiff’s motion
for a one year extension of the civil protection order.
The defendant claims that the court improperly (1)
denied his motion to vacate or modify the civil protection order on erroneous factual and legal grounds, (2)
changed the basis for its denial in a subsequently issued
articulation, (3) awarded the plaintiff attorney’s fees
under the bad-faith exception to the American rule without setting forth an adequate factual basis, and (4)
granted the plaintiff’s motion for a one year extension
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of the civil protection order without any evidence to
support a finding that her need for protection still
existed. We agree with the defendant’s third and fourth
claims, and, accordingly, we remand the matter to the
trial court with direction to vacate the award of attorney’s fees and to vacate the order extending the civil
protection order to November 24, 2017.
The following facts, which either were found by the
trial court or are undisputed, and procedural history
are relevant to our analysis. On November 10, 2015,
the plaintiff filed an application for an order of civil
protection pursuant to General Statutes § 46b-16a,1
alleging that the defendant had sexually assaulted her
on November 8, 2015. The court issued an ex parte civil
protection order that prohibited the defendant’s contact
with the plaintiff. The ex parte order expired on November 24, 2015, the date of the scheduled hearing on the
plaintiff’s application.
At the hearing, the plaintiff testified as follows. She
and the defendant had been longtime friends. The evening of November 7, 2015, she had plans to ‘‘hang out’’
with the defendant and another friend. Because they
would be consuming alcohol, the plaintiff planned on
spending the night at the defendant’s house. The plaintiff ‘‘drank a little bit too much,’’ and went inside the
defendant’s house around midnight. The next thing she
remembered was waking up with her pants down and
1
General Statutes § 46b-16a (a) provides: ‘‘Any person who has been the
victim of sexual abuse, sexual assault or stalking, as described in sections
53a-181c, 53a-181d and 53a-181e, may make an application to the Superior
Court for relief under this section, provided such person has not obtained
any other court order of protection arising out of such abuse, assault or
stalking and does not qualify to seek relief under section 46b-15.’’
Although General Statutes § 46b-16a has been subject to amendment since
the plaintiff’s application was filed in 2015; see Public Acts 2016, No. 1634, § 6; Public Acts 2016, No. 16-105, § 6; those amendments have no bearing
on the merits of this appeal. In the interest of simplicity, we refer to the
current revision of the statute.
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the defendant digitally penetrating her. She punched
him in the face and ran out the door. The defendant
also testified at the hearing, and he claimed that the
plaintiff initiated sexual contact with him and that he
responded by digitally penetrating her. He acknowledged that she then punched him in the face.
The court ‘‘credited the plaintiff’s testimony and not
the defendant’s’’ and granted the plaintiff’s application
for a civil protection order. The terms of the order
required the defendant to surrender all firearms; prohibited him from assaulting, abusing or harassing the plaintiff; prohibited any contact with the plaintiff; and
required him to stay 100 yards away from the plaintiff.
The expiration date of the order was November 24,
2016.
On March 8, 2016, the defendant, as a self-represented
party, filed a ‘‘motion to vacate civil protective order,’’
claiming that the plaintiff commented on social media
that ‘‘she is not afraid’’ of him and that ‘‘she will take
matters into her own hands.’’ The defendant also
claimed that the plaintiff was ‘‘trying . . . to get me to
violate the order.’’ On April 19, the plaintiff filed an
objection to the defendant’s motion on the following
grounds: ‘‘The defendant’s motion to vacate the civil
protective order recites new facts for the court to consider. In this case, judgment has entered. The appeal
period has expired. The period of time in which to
open and modify a judgment has expired. It would be
improper for the court to hear a motion to vacate.’’
The court held a hearing on April 26, 2016, to consider
the defendant’s motion to vacate and the plaintiff’s
objection. At the beginning of the hearing, the court
asked the defendant, now represented by counsel, the
following question: ‘‘Counselor, are you asking to vacate
it completely, or are you asking to vacate it or modify
it?’’ The defendant’s counsel responded: ‘‘Vacate or in
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the alternative modify, Your Honor.’’ The plaintiff’s
counsel then requested the opportunity to be heard
preliminarily on her objection first, claiming ‘‘procedural’’ and ‘‘jurisdiction[al]’’ grounds. The court allowed
the plaintiff to proceed, and the plaintiff argued that
the defendant filed his motion more than four months
after the judgment granting the application for a civil
protection order had been rendered. In response, the
defendant’s counsel indicated that the defendant’s
motion had been filed prior to his representation of the
defendant in this matter.
The court, after noting that the defendant’s motion
to vacate relied upon events that occurred subsequent
to the issuance of the protection order, addressed the
defendant’s counsel: ‘‘So you’re not really questioning
the reason why the—the restraining order was—was
granted, you’re saying after the fact this is why it should
be vacated. Do you stand by the statements of your
client in connection with the application?’’ The defendant’s counsel responded: ‘‘I was not aware of the exact
basis of the motion until I was shown it today. . . .
The basis of our motion that I’m prepared to argue
today, Your Honor—my argument is that subsequent
information, after the entry of the order, has—has
drawn into question the propriety of the continuance
of the protection order, specifically that the police
investigated it fully and found that there was no probable cause to charge him with any crime. And given that
conclusion, we feel it’s necessary to revisit.’’ The court
responded: ‘‘You understand that you don’t have to commit a crime to have a—a civil restraining order—or a
restraining order granted in a case.’’ The defendant’s
counsel replied: ‘‘Certainly I do, Your Honor. And what
I’m going to argue is that at the time the order was
issued they were still in the midst of investigating the
complaint and had not yet drawn a conclusion about
it. The court drew its own conclusion about the—the
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need for the order. And I’m simply arguing that the
balance may have shifted, given the results of the police
investigation.’’ The court stated: ‘‘Counselor—counselor, the testimony was that your client sexually
assaulted the applicant, and I believed her.’’
No other ground for vacating the protection order
was proffered by the defendant, and neither party testified at the April 26, 2016 hearing. Immediately after
the hearing, the court orally ruled: ‘‘After hearing the
argument, I’m going to deny the motion for two reasons.
One is that this motion to vacate is not made within
120 days from the adjudication of the—of the case on
its merits, and also the reasons to vacate do not test
the—the validity of the court’s order that was made
after hearing the case on the merits.’’
On May 3, 2016, the defendant filed a motion to reargue ‘‘pursuant to Practice Book § 11-12,’’ claiming that
the court ‘‘overlooked’’ a ‘‘controlling principle of law.’’
The defendant argued that the 120 day limitation period
to file a motion to open a judgment was not applicable
to the present case. The defendant cited case law for
the proposition that the court had ‘‘inherent power to
modify its own injunctions.’’ On May 5, the plaintiff
filed an objection to the defendant’s motion to reargue,
claiming, inter alia, that Practice Book § 11-12 was not
applicable to decisions that are final judgments for purposes of appeal. On May 6, the defendant filed an
amended motion to reargue with the following explanation: ‘‘This motion is in all ways identical to the motion
to reargue filed May 2, 2016,2 except that this motion
asks for reargument pursuant to [Practice Book §] 1111 instead of 11-12.’’
On May 11, 2016, the defendant filed a ‘‘second
amended motion to reargue’’ for the purpose of amending his prior motions to apprise the court that it had
2
The defendant’s initial motion to reargue was dated May 2, 2016, but it
was filed with the court on May 3, 2016.
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‘‘misapprehen[ded] . . . a crucial fact.’’ The defendant
claimed that the court erroneously held that the defendant’s motion to vacate the protection order had not
been filed within 120 days of the court’s judgment when,
in actuality, the motion had been filed 105 days after
the judgment had been rendered. The defendant additionally claimed that the plaintiff was attempting to
‘‘extract revenge against [the] defendant’’ and that the
order’s ‘‘100-yard stay-away’’ restriction had burdened
the defendant with ‘‘significant collateral consequences.’’
On May 17, 2016, the plaintiff filed an objection to
the defendant’s second amended motion to reargue. In
her objection, the plaintiff, citing case law, argued that
a party must demonstrate a ‘‘good and compelling reason’’ in order to prevail on a motion to open a judgment.
She claimed that the defendant’s motion to vacate the
order ‘‘is devoid of facts that would provide a compelling reason to open the judgment’’ and that the defendant ‘‘merely recounts feelings and events which he
believes transpired since final judgment entered.’’ At
the end of her objection, the plaintiff requested that
the court deny the defendant’s motion to reargue and
that he ‘‘pay costs for the plaintiff’s attorney’s fees in
defending the four motions filed on this issue.’’3 She
3
On May 16, 2016, the defendant, through his counsel, filed a memorandum
of law in support of the ‘‘motion to open and modify’’ that had been filed
by the self-represented defendant on March 8, 2016. The March 8, 2016
‘‘motion to vacate’’ already had been adjudicated by the court on April 26,
2016. The memorandum of law was filed more than two months after the
filing of the motion and nearly one month after the court’s ruling. The
defendant’s counsel subsequently provided a reason for filing the memorandum. The defendant, when self-represented, had failed to file the requisite
supporting memorandum of law pursuant to Practice Book § 11-10 when
he filed his motion to vacate the civil protection order. The defendant’s
counsel explained: ‘‘The memorandum of law presented no new facts or
arguments, and was filed only to ensure the viability of [the] defendant’s
motion to vacate pending its reargument.’’
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did not cite any statutory or case law in support of her
claim for attorney’s fees.
On May 17, 2016, the court held a hearing on the
defendant’s second amended motion to reargue and
the plaintiff’s objection to that motion. The defendant’s
counsel began his argument with the statement that
the court has ‘‘broad discretion to open and modify a
judgment for a good and compelling reason.’’4 He then
proffered the following reasons for opening the judgment in the present case: (1) the defendant is subject
to ongoing felony arrests for the unknowing, innocent
violation of the 100 yard ‘‘stay away’’ provision of the
order; (2) the 100 yard ‘‘stay away’’ provision provides
little or no additional protection to the plaintiff; (3) the
defendant’s life has been impacted because he is fearful
of going out in public and being caught in an unknowing
violation; and (4) the plaintiff has an agenda to ‘‘extract
revenge’’ against the defendant by attempting to trap
him into violating the 100 yard ‘‘stay away’’ provision.
The plaintiff’s counsel responded: (1) the defendant
failed to appeal from the granting of the November 24,
2015 civil protection order; (2) the defendant’s own
conduct resulted in the current restrictions on his life’s
activities; (3) there is no need to modify the civil protection order; (4) the defendant filed his own application
for a civil protection order against the plaintiff in March,
2016, which was denied by the court; (5) the defendant
has subjected the plaintiff to several court proceedings
on the same issue, which has ‘‘re-victimiz[ed] her again
and again’’; and (6) the court should award attorney’s
fees to the plaintiff’s counsel for ‘‘defending . . . these
numerous duplicative motions.’’ The plaintiff’s counsel
4
We note that the defendant’s counsel did not articulate this standard
until the hearing on his second amended motion to reargue. Neither party
stated that the court needed to find a good and compelling reason to open
the judgment at the April 26, 2016 hearing on the defendant’s motion to
vacate or modify the civil protection order.
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requested $4800 in attorney’s fees. The defendant’s
counsel responded that ‘‘we find nothing improper in
amending our pleadings as the circumstances require.’’
Neither party testified in court after the arguments
by counsel. The court then orally ruled: ‘‘The court
found a valid reason to grant the restraining order
before. Nothing that has been offered would compel
the court to vacate the restraining order, or to even
modify it as requested in the second request by the—
by the . . . defendant. So the court is not convinced
that there’s a good and compelling reason to vacate
any of the judgment that was entered in this matter, I
believe, back in November 24, 2015. So for those reasons the court will—will deny the—the defendant’s second amended motion to reargue this case, and his
argument to open and modify—or open and vacate—
or open and modify the judgment. So the court is denying that.’’
The court then proceeded to address the plaintiff’s
request for attorney’s fees. ‘‘And the court—because of
the numerous requests that the defendant . . . has
made, the court does feel that the plaintiff’s attorney
ought to be paid attorney’s fees for defending all these
various motions, and even in motions that are new for
today. So based upon the arguments made, the court
will grant that request and order attorney’s fees to the
plaintiff in the amount of $1500.’’ The defendant filed
his original appeal from the award of attorney’s fees
on May 20, 2016. The defendant subsequently filed his
first amended appeal, dated May 23, 2016, to include
the denial of the defendant’s motion to vacate the civil
protection order.
On May 26, 2016, the defendant filed a motion for
articulation requesting that the trial court articulate the
factual and legal basis for its oral rulings on April 26
and May 17, 2016. Granting the motion for articulation,
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the court issued a written memorandum of decision on
June 30, 2016, addressing the defendant’s requests. In
its articulation, the court conceded that it erroneously
had found that the motion to vacate the civil protection
order had not been filed within 120 days of the original
adjudication. The court acknowledged that the defendant’s motion had been filed 105 days after the judgment
had been rendered by the court. Nevertheless, the court
stated that the denial of the defendant’s motion had
been proper because he ‘‘failed to establish a good or
compelling reason to vacate or modify the November
24, 2015 judgment.’’
The court articulated that all of the proffered reasons
presented by the defendant at the May 17, 2016 hearing
on the motion for reargument had been ‘‘unpersuasive
and not . . . compelling reason[s] to vacate or modify
the judgment.’’ The court noted that the defendant’s
primary argument in support of his motion to vacate
the civil protection order had been that ‘‘the rape kit
came back negative and the police did not find probable
cause to charge the defendant with a crime.’’ The court
reiterated that it had found the plaintiff’s testimony
about the sexual assault to be credible. Moreover, the
court articulated that it had responded to the defendant’s primary argument at the April 26, 2016 hearing by
stating that the plaintiff did not have to prove that a
crime had been committed beyond a reasonable doubt
in order to be granted a civil protection order.
With respect to the award of attorney’s fees, the court
provided the following basis for its order. ‘‘By filing the
motion to vacate, the motion to reargue, two amended
motions to reargue without any merit, the defendant
continues to victimize the victim. Additionally, the
defendant filed an application for a civil protection
order against the plaintiff, which the court heard and
denied on March 22, 2016. The defendant’s application
was without merit.
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‘‘The arguments advanced by the defendant’s counsel
at the May 17, 2016 hearing were the same arguments
advanced at the April 26, 2016 hearing that were not
accepted by the court. They have been repeated in the
various memoranda and motions filed by the defendant’s counsel. A motion to reargue ‘is not to be used
as an opportunity to have a second bite at the apple’
. . . . In awarding attorney’s fees to the plaintiff’s
counsel, this court found that the defendant acted in
bad faith by attempting to take more than just ‘two
bites of the apple.’
‘‘In the present case, it is not any one filing that was
made in bad faith or colorless. It is the cumulative
amount of repetitive and insufficient filings. Continuously repeating arguments and making the plaintiff’s
counsel respond to often redundant filings is, in this
court’s view, bad faith conduct warranting the award
of attorney’s fees for such duplicative and colorless
filings.’’ (Citation omitted.)
On October 27, 2016, which was four months after
the issuance of the court’s articulation, the plaintiff filed
a motion to extend the civil order of protection for an
additional year. The expiration date of the order was
November 24, 2016, and the plaintiff was requesting
that it be extended to November 24, 2017. In her motion,
the plaintiff first recited the procedural background of
the matter. She then argued that she had ‘‘a continuing
need for the court’s protection’’ because ‘‘the defendant’s use of the court process has continued to cause
the plaintiff extreme emotional and physical distress
and further victimization.’’ The plaintiff further stated
that she ‘‘remain[ed] a victim of sexual abuse and sexual
assault,’’ that there was ‘‘no other order . . . in place
to protect her from the defendant,’’ and that ‘‘the
defendant continue[d] to use the court process to victimize her as he has filed repeated motions and an
appeal.’’
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On November 8, 2016, the defendant filed an objection to the plaintiff’s motion. In his objection, the
defendant claimed that the plaintiff had made ‘‘false
allegations’’ in her motion and that her grounds for an
extension were ‘‘legally insufficient’’ to find that she
‘‘reasonably needs continuing protection against the
defendant.’’ The defendant further stated that an extension of the civil protection order ‘‘would do nothing to
deter the conduct of which the plaintiff complains. The
defendant has every right to defend against this action,
and will continue to do so whether the order is extended
or not.’’ The defendant filed a request for an evidentiary
hearing, which was granted by the court.
On November 15, 2016, the court held a hearing on
the plaintiff’s motion to extend the civil protection order
and the defendant’s objection to that motion. Both parties were duly sworn at the beginning of the hearing.
The court then asked the plaintiff’s counsel whether she
wished to call the plaintiff as a witness. The plaintiff’s
counsel responded that she did, but that she believed
that a strict statutory interpretation of § 46b-16a (a) and
(c)5 provided all the authority that the court needed to
grant the extension. According to her interpretation,
the court needed only to find that the plaintiff had filed
a motion to extend the order, that she had been a victim
of sexual abuse or sexual assault, and that no other
5
General Statutes § 46b-16a (c) provides: ‘‘No order of the court shall
exceed one year, except that an order may be extended by the court upon
proper motion of the applicant, provided a copy of the motion has been
served by a proper officer on the respondent, no other order of protection
based on the same facts and circumstances is in place and the need for
protection, consistent with subsection (a) of this section, still exists.’’
(Emphasis added.)
Subsection (a) of § 46b-16a; see footnote 1 of this opinion; provides that
a victim of sexual abuse or sexual assault may apply to the Superior Court
for a civil protection order if that person has not obtained any other court
order of protection arising out of the sexual abuse or sexual assault and if
that person does not qualify for relief under the statute that addresses
physical abuse, stalking or threatening by a family or household member.
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order for protection against the defendant existed. The
plaintiff, through counsel, argued to the court that there
was no requirement that she prove that a continuing
need for protection still existed.
The defendant’s counsel disagreed with the interpretation of plaintiff’s counsel and argued that the burden
of demonstrating a need for protection to obtain an
extension is the same as the burden of demonstrating
the need for protection to obtain the initial protection
order. He argued that § 46b-16a (b) sets forth the criteria
for determining whether protection is required.6 At that
point, the court stated that it would take a recess to
review the statutory provisions and the parties’ submissions.
When court reconvened, the court made the following
oral ruling: ‘‘The court, having reviewed the submissions and having considered the pertinent subsection
of the statute, which is [§] 46b-16a, subsection (c), concludes that, in accordance with that section that the
need for protection of this applicant still exists. And,
therefore, the court will extend the protection order for
an additional year.’’ The court’s judgment was rendered
without either party testifying or providing any evidence at the hearing. The defendant timely filed his
second amended appeal to include the court’s ruling
extending the civil protection order to November 24,
2017.
By motion dated November 30, 2016, the defendant
requested the trial court to articulate the factual and
legal basis for its judgment rendered on November 15,
6

The defendant referred to the following language in § 46b-16a (b) in
support of his argument: ‘‘If the court finds that there are reasonable grounds
to believe that the respondent has committed acts constituting grounds for
issuance of an order under this section and will continue to commit such
acts or acts designed to intimidate or retaliate against the applicant, the
court, in its discretion, may make such orders as it deems appropriate for
the protection of the applicant. . . .’’ (Emphasis added.)
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2016. By memorandum of decision issued on February
27, 2017, the court articulated its reasoning for granting
the plaintiff’s motion to extend the civil protection order
against the defendant for an additional year. The court,
after setting forth the procedural history of the case and
citing the language in the relevant statutory provisions,
repeated its November 24, 2015 determination that it
had ‘‘fully credit[ed]’’ the representations that the plaintiff had made in her affidavit attached to her application
for the initial civil protection order as well as her testimony at the November 24, 2015 hearing on that application. It then made the following articulation: ‘‘After the
court issued the civil protection order, the [defendant]
made numerous court filings, including his application
for a civil protection order against the [plaintiff], which
required her to make numerous court appearances and
to repeatedly see the [defendant]. This court stated in
its memorandum of decision dated June 28, 2016, that by
using the civil protection order process to file multiple
motions ‘without any merit, the [defendant] continues
to victimize the victim.’
‘‘Based on the task force’s7 discussions regarding the
legislative policy that § 46b-16a (c) was designed to
implement8 and on the court’s findings of fact in the
present case, the court concludes that the circumstances of this case, i.e., the [defendant] sexually
assaulted the [plaintiff] but was not criminally prosecuted, present the exact situation for which the legislature intended continuing protection and provided for
7
The task force referred to is the legislative Task Force on the Expansion
of Civil Restraining Orders. See footnote 8 of this opinion.
8
In the court’s articulation, it noted that neither the parties nor the court
had found cases that interpreted the relevant statutory provisions. The
court then looked for guidance from the task force that the legislature had
established to make recommendations to the bill that subsequently became
§ 46b-16a. The court stated: ‘‘The task force . . . noted that under the circumstances where there is a sexual assault but no criminal prosecution of the
perpetrator, victims of sexual assault are in a continuing need of protection
because ‘[t]he accused perpetrators often intimidate and harass victims and
their families.’ ’’
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an extension of the civil protection order. Therefore,
the court finds that the need for protection still exists
pursuant to § 46b-16a (c) in this case. Thus, because it
is undisputed that the [plaintiff] filed a proper motion
for the extension of the civil protection order, a proper
officer served the [defendant] a copy of the motion, no
other protection order based on the same facts and
circumstances is in place, and, as the court has determined, the need for protection still exists . . . the
[plaintiff] has satisfied all the requirements under § 46b16a (c) for the court to extend the civil protection order
against the [defendant].’’ (Footnotes added.) The court
then granted the plaintiff’s motion for a one year extension of the original November 24, 2015 order to November 24, 2017.
I
The defendant’s first claim on appeal is that the court
improperly denied his motion to vacate or modify the
November 24, 2015 civil protection order on erroneous
factual and legal grounds. Specifically, the defendant
argues that the court, in its first ground for the denial
of his motion to vacate, made a clearly erroneous finding that his motion had not been filed within 120 days
of the judgment granting the plaintiff’s application for
a civil protection order. The defendant further claims
that the court applied an incorrect legal standard when,
in its second ground for the denial of his motion, the
court stated that the defendant failed to challenge the
validity of the November 24, 2015 judgment. The defendant argues that the court should have, but failed to
consider certain events that had transpired subsequent
to the rendering of that judgment.9 We are not persuaded.
We first note that the motion filed by the self-represented defendant on March 7, 2016, was titled ‘‘motion
9
We will address this second claim more thoroughly in part II of this
opinion.
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to vacate civil protective order.’’ The civil protection
order had been granted by the court on November 24,
2015, which was more than twenty days prior to the
filing of the defendant’s motion. The defendant had not
appealed from the court’s judgment, and, therefore, the
defendant was requesting that the court open the judgment and vacate or modify the order.10 Accordingly, we
set forth the standard of review and legal principles
that are applicable to a court’s decision on a motion to
open a judgment.11
‘‘The denial of a motion to open is an appealable final
judgment. . . . Although a motion to open can be filed
within four months of a judgment . . . the filing of
such a motion does not extend the appeal period for
challenging the merits of the underlying judgment
unless filed within the [twenty day period provided by
Practice Book § 63-1]. . . . When a motion to open is
filed more than twenty days after the judgment, the
appeal from the denial of that motion can test only
whether the trial court abused its discretion in failing
to open the judgment and not the propriety of the merits
of the underlying judgment. . . . This is so because
otherwise the same issues that could have been
resolved if timely raised would nevertheless be
resolved, which would, in effect, extend the time to
appeal. . . .
‘‘The principles that govern motions to open or set
aside a civil judgment are well established. Within four
10
Although the defendant filed a motion to vacate, the court asked the
defendant’s counsel for clarification as to what relief was being sought at
the hearing on the motion held on April 26, 2016. The defendant’s counsel
responded that the defendant was requesting that the court vacate, or, in
the alternative, to modify the civil protection order. The plaintiff did not
object to that characterization of the motion, and the court and the parties
proceeded on that basis.
11
The defendant repeatedly has confirmed that he is not challenging the
granting of the civil protection order by the court on November 24, 2015.
By seeking a modification of the order, he claims that the need for some
of its original terms no longer exists.
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months of the date of the original judgment, Practice
Book [§ 17-4] vests discretion in the trial court to determine whether there is a good and compelling reason
for its modification or vacation. . . .
‘‘Because opening a judgment is a matter of discretion, the trial court [is] not required to open the judgment to consider a claim not previously raised. The
exercise of equitable authority is vested in the discretion of the trial court and is subject only to limited
review on appeal. . . . We do not undertake a plenary
review of the merits of a decision of the trial court to
grant or to deny a motion to open a judgment. The only
issue on appeal is whether the trial court has acted
unreasonably and in clear abuse of its discretion. . . .
In determining whether the trial court abused its discretion, this court must make every reasonable presumption in favor of its action.’’ (Citation omitted; emphasis
added; internal quotation marks omitted.) JP Morgan
Chase Bank, N.A. v. Eldon, 144 Conn. App. 260, 272–73,
73 A.3d 757, cert. denied, 310 Conn. 935, 79 A.3d 889
(2013).
At the April 26, 2016 hearing on the defendant’s
motion to vacate the civil protection order,12 the defendant’s counsel affirmed that the defendant was seeking
either the vacating of the order or a modification of the
order. Instead of relying on the grounds set forth by
the self-represented defendant in his motion, however,
the defendant’s counsel stated that he was relying on
a different ground in support of the motion: the fact that
the police investigation into the plaintiff’s underlying
complaint of sexual assault found no probable cause
to charge the defendant with a crime. The defendant’s
counsel argued: ‘‘[G]iven that conclusion, we feel it’s
12
The court held a hearing on the defendant’s motion even though it is
not one of the enumerated motions in our rules of practice that provides
for oral argument as a matter of right. See Practice Book § 11-18.
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necessary to revisit.’’ He conceded, when questioned
by the court, that a civil protection order can be granted
without a crime being prosecuted.
When the arguments by the parties’ counsel had concluded, the court orally ruled as follows: ‘‘I’m going to
deny the motion for two reasons. One is that this motion
to vacate is not made within 120 days from the adjudication of the—of the case on its merits, and also the
reasons to vacate do not test the—the validity of the
court’s order that was made after hearing the case on
the merits.’’
As correctly pointed out by the defendant, the court’s
first ground is clearly erroneous. The judgment was
rendered November 24, 2015, and the motion to open
and vacate was filed March 8, 2016, which was within
the four month period. After the defendant brought this
error to the court’s attention in his second amended
motion to reargue filed on May 11, 2016, and in his
motion for articulation filed on May 26, 2016, the court
acknowledged in its June 30, 2016 memorandum of
decision that it had erroneously found the filing of the
motion to be untimely.13 Nevertheless, the court articulated that the denial of the defendant’s motion had been
proper because the defendant failed to provide a good
or compelling reason to vacate or modify the civil protection order.
We conclude that the court’s erroneous factual finding in its oral ruling made on April 26, 2016, is not
13

In this case, the subject motion to vacate or modify had been filed within
four months of the date that the court granted the plaintiff’s application for
a civil protection order against the defendant. It therefore is not necessary
for this court to reach the issue of whether the motion would have been
untimely if it had been filed more than four months after the court’s judgment.
Nevertheless, we do not mean to suggest that a party is restricted to the
four month period when a court grants injunctive relief in a restraining
order. See Rosado v. Bridgeport Roman Catholic Diocesan Corp., 276 Conn.
168, 214–16, 884 A.2d 981 (2005).

September 26, 2017

CONNECTICUT LAW JOURNAL

176 Conn. App. 730

SEPTEMBER, 2017

Page 135A

749

Sabrina C. v. Fortin

significant. The court relied on two independent
grounds for its denial. Further, given its June 30, 2016
articulation, it acknowledged its mistake and stated
that the result reached had been proper because the
defendant failed to provide a good or compelling reason
to open the judgment. The defendant claims that this
reason is different from the reason provided in its oral
ruling. We disagree, for the reasons discussed in part
II of this opinion. Moreover, it is important to note that
the defendant relied only on the decision of the police
not to charge him with a crime as the basis for his
request to vacate or modify the order. As conceded by
counsel at the April 26, 2016 hearing, the subsequent
determination by the police that there was no probable
cause to charge the defendant with a crime does not
affect the validity of the November 24, 2015 order. The
court expressly stated that it credited the plaintiff’s
testimony that she had been sexually assaulted by the
defendant, and the court concluded that there was no
reason to open that judgment. For these reasons, we
determine that the trial court did not abuse its discretion
in denying the defendant’s motion to open the judgment
and vacate or modify the November 24, 2015 civil protection order.
II
The defendant’s next claim is that the court improperly changed the basis for its denial of the defendant’s
motion to open and vacate or modify the civil protection
order in its subsequently issued June 30, 2016 articulation. Specifically, he argues that the court ‘‘substitute[d]
new reasoning for the second stated basis’’ of his April
26, 2016 oral ruling. In the court’s oral ruling, it stated
that the defendant’s proffered reasons to vacate the
judgment did not test the validity of the civil protection
order, issued after the November 24, 2015 hearing on
the merits. In its June 30, 2016 memorandum of decision, the court articulated: ‘‘[T]he court’s denial of the
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motion to vacate was proper because the defendant
failed to establish a good or compelling reason to vacate
or modify the November 24, 2015 judgment.’’ The
defendant claims that the articulation ‘‘offers an entirely
new basis for the April 26 [2016] ruling, delivered after
the fact and in clear conflict with the one expressed
and evidently used at the time of [that ruling].’’ We are
not persuaded.
‘‘As a general rule, [a]n articulation is appropriate
where the trial court’s decision contains some ambiguity or deficiency reasonably susceptible of clarification.
. . . An articulation may be necessary where the trial
court fails completely to state any basis for its decision
. . . or where the basis, although stated, is unclear.
. . . The purpose of an articulation is to dispel any
. . . ambiguity by clarifying the factual and legal basis
upon which the trial court rendered its decision, thereby
sharpening the issues on appeal. . . . An articulation
is not an opportunity for a trial court to substitute a
new decision nor to change the reasoning or basis of
a prior decision. . . . If, on appeal, this court cannot
reconcile an articulation with the original decision, a
remand for a new trial is the appropriate remedy. . . .
Such a remedy, however, is appropriate only when [t]he
crucial findings of fact in the memorandum of decision
are inconsistent and irreconcilable, and the articulation
obfuscates rather than clarifies the court’s reasoning.’’
(Citations omitted; internal quotation marks omitted.)
Lusa v. Grunberg, 101 Conn. App. 739, 743, 923 A.2d
795 (2007).
Upon review of the reasons set forth in the court’s
April 26, 2016 oral ruling and its June 30, 2016 articulation, we conclude that they are not irreconcilable with
respect to the basis for denying the defendant’s motion
to open the November 24, 2015 judgment. First, the
only ground proffered by the defendant for vacating or
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modifying the judgment was that the police investigation resulted in the decision not to charge the defendant
with a crime. The court rejected that ground during
the hearing, and the defendant conceded that a civil
protection order could properly be issued in the
absence of a crime being committed.
Second, the court had not been persuaded by the
defendant’s argument regarding the police investigation, and the defendant had proffered no other grounds
for opening the judgment. The court stated that the
defendant had not challenged the validity of the November 24, 2015 civil protection order, which was correct.
When asked for a further articulation of the basis for
its denial of the defendant’s motion, the court
responded that he had failed to provide a good or compelling reason for opening the judgment. These reasons
for denial are not irreconcilable or contradictory.
Moreover, the court did not err in failing to mention
its articulated reason in its April 26, 2016 oral ruling.
The case law does not require that the court expressly
state that it found no good and compelling reason before
denying a motion to open a judgment. The court’s decision ‘‘will not be disturbed so long as the court could
reasonably conclude as it did.’’ (Internal quotation
marks omitted.) Cockayne v. Pilon, 114 Conn. App. 867,
869, 971 A.2d 732 (2009). We conclude, therefore, that
the trial court’s articulation did not improperly substitute a different ground for its denial of the defendant’s
motion to open the judgment.
III
The defendant’s next claim is that the court improperly awarded the plaintiff attorney’s fees after it denied
his second amended motion for reargument at the May
17, 2016 hearing. Specifically, he argues that the court
granted the plaintiff’s request for attorney’s fees under
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the bad-faith exception to the American rule14 without
providing a high degree of specificity in its factual findings to support a determination that the defendant’s
motions had been filed in bad faith and were entirely
without color. We agree with the defendant.
We first set forth the applicable standard of review
and legal principles that guide our analysis of the
defendant’s claim. ‘‘It is well established that we review
the trial court’s decision to award attorney’s fees for
abuse of discretion. . . . This standard applies to the
amount of fees awarded . . . and also to the trial
court’s determination of the factual predicate justifying
the award. . . . Under the abuse of discretion standard
of review, [w]e will make every reasonable presumption
in favor of upholding the trial court’s ruling, and only
upset it for a manifest abuse of discretion. . . . [Thus,
our] review of such rulings is limited to the questions
of whether the trial court correctly applied the law and
reasonably could have reached the conclusion that it
did. . . .
‘‘As a substantive matter, [t]his state follows the general rule that, except as provided by statute or in certain
defined exceptional circumstances, the prevailing litigant is ordinarily not entitled to collect a reasonable
attorney’s fee from the loser. . . . That rule does not
apply, however, where the opposing party has acted in
bad faith. . . . It is generally accepted that the court
has the inherent authority to assess attorney’s fees
when the losing party has acted in bad faith, vexatiously,
wantonly or for oppressive reasons. . . .
14

‘‘[T]he common law rule in Connecticut, also known as the American
Rule, is that attorney’s fees and ordinary expenses and burdens of litigation
are not allowed to the successful party absent a contractual or statutory
exception.’’ (Internal quotation marks omitted.) Berzins v. Berzins, 306
Conn. 651, 661, 51 A.3d 941 (2012).
The plaintiff does not claim that there is any statute that authorizes an
award of attorney’s fees under the circumstances of this case.
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‘‘[A] litigant seeking an award of attorney’s fees for
the bad faith conduct of the opposing party faces a high
hurdle. . . . To ensure . . . that fear of an award of
attorney’s fees against them will not deter persons with
colorable claims from pursuing those claims, we have
declined to uphold awards under the bad-faith exception absent both clear evidence that the challenged
actions are entirely without color and [are taken] for
reasons of harassment or delay or for other improper
purposes . . . . Thus Maris [v. McGrath, 269 Conn.
834, 850 A.2d 133 (2004)] makes clear that in order to
impose sanctions pursuant to its inherent authority, the
trial court must find both [1] that the litigant’s claims
were entirely without color and [2] that the litigant
acted in bad faith. . . .
‘‘Significantly, our appellate courts have declined to
uphold awards under the bad-faith exception absent
. . . a high degree of specificity in the factual findings
of [the] lower courts.’’ (Citations omitted; emphasis in
original; footnote omitted; internal quotation marks
omitted.) Rinfret v. Porter, 173 Conn. App. 498, 507–509,
164 A.3d 812 (2017). In the present case, we conclude
that the trial court failed to comply with the requirements in our case law that it must find clear evidence
that the defendant’s actions were entirely without color
and were taken in bad faith, and must separately set
forth those factual findings with a high degree of specificity. Id., 510.
At the time the court awarded the plaintiff $1500 in
attorney’s fees at the May 17, 2016 hearing, the only
explanation it provided for the award was ‘‘because of
the numerous requests’’ that the defendant had made
that had required the plaintiff’s counsel to ‘‘[defend] all
[of those] various motions.’’ The court’s stated reason
was clearly inadequate to support an award of attorney’s fees under the bad-faith exception to the American
rule. The defendant requested an articulation of the

Page 140A

CONNECTICUT LAW JOURNAL

754

SEPTEMBER, 2017

September 26, 2017

176 Conn. App. 730

Sabrina C. v. Fortin

court’s basis for its ruling, and the court granted that
request and provided more detailed and specific findings in its written memorandum of decision. Accordingly, we look to the court’s June 30, 2016 articulation
to determine whether the award of attorney’s fees was
properly made.
A careful reading of the June 30, 2016 articulation
reveals that the trial court was troubled by the ‘‘numerous filings made by the defendant.’’ The court first noted
that the reasons provided in support of the defendant’s
motion to open the judgment and to vacate or modify
the civil protection order were ‘‘unpersuasive’’ and
failed to set forth ‘‘a compelling reason.’’ The court then
stated that ‘‘[b]y filing the motion to vacate, the motion
to reargue, two amended motions to reargue without
any merit, the defendant continues to victimize the victim. Additionally, the defendant filed an application for
a civil protection order against the plaintiff, which the
court heard and denied on March 22, 2016. The defendant’s application was without merit.’’ The court
expressly found that ‘‘it is not any one filing that was
made in bad faith or colorless. It is the cumulative
amount of repetitive and insufficient filings.’’15 The
court concluded: ‘‘Continuously repeating arguments
and making the plaintiff’s counsel respond to often
redundant filings is, in this court’s view, bad faith conduct warranting the award of attorney’s fees for such
duplicative and colorless filings.’’
The court does not provide separate specific factual
findings supporting a determination of bad faith and a
determination that the filings were without color. In
essence, it is stating that the defendant filed repetitious
and duplicative filings necessitating a response from
15

We have been provided with no authority by either the plaintiff or the
court that supports a finding that the filing of duplicative motions, none of
which were ‘‘colorless’’ or filed in protectionaith, constitutes protectionaith
conduct because of the cumulative amount of such filings.
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the plaintiff’s counsel. Although the court stated that
it had found the defendant’s claims to be ‘‘without
merit,’’ that finding does not conclusively establish that
those same claims, as presented in the defendant’s filings with the court, were entirely colorless. ‘‘[A] claim
is colorable, for purposes of the bad faith exception to
the American rule, if a reasonable person, given his or
her firsthand knowledge of the underlying matter, could
have concluded that the facts supporting the claim
might have been established.’’ (Internal quotation
marks omitted.) Keller v. Keller, 167 Conn. App. 138,
150, 142 A.3d 1197, cert. denied, 323 Conn. 922, 150
A.3d 1151 (2016). ‘‘The standard definition of bad faith
is the absence of good faith.’’ Kupersmith v. Kupersmith, 146 Conn. App. 79, 98 n.14, 78 A.3d 860 (2013).
‘‘[T]he court must assess whether there has been substantive bad faith as exhibited by, for example, a party’s
use of oppressive tactics or its wilful violations of court
orders; [t]he appropriate focus for the court . . . is the
conduct of the party in instigating or maintaining the
litigation.’’ (Internal quotation marks omitted.) Id.,
97–98.
In the present case, the self-represented defendant
filed his motion to vacate claiming that the plaintiff had
commented on social media that she was not afraid of
him and that she was going to take matters into her
own hands. He further claimed that she was trying to
have him violate the order in order to have him arrested.
At the hearing on the motion, the defendant’s counsel
advised the court that the police did not find probable
cause to arrest the defendant in the subsequent investigation of the plaintiff’s complaint. Although the court
stated that it found the defendant’s claims unpersuasive
and without merit, the court did not provide, with a
high degree of specificity, factual findings to support a
determination that those claims were made in bad faith
and were entirely without color.
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With respect to the defendant’s motion for reargument and the two amendments to that motion,16 the
defendant acknowledged in his first amendment that
he had cited the wrong Practice Book rule in his initial
motion. In his second amendment, the defendant
brought to the court’s attention the fact that the motion
to vacate had been timely filed within 120 days of the
court’s November 24, 2015 judgment. In the court’s June
30, 2016 articulation, it agreed that its finding had been
erroneous because the defendant’s motion had been
filed 105 days after the judgment. We fail to see how
the defendant’s second motion for reargument can be
characterized in any way as being filed in bad faith
or colorless when the defendant’s claim was found to
be correct.
It would appear that the court concluded that the
numerous filings were made for the purpose of ‘‘victimiz[ing]’’ the plaintiff, but there is nothing in the
record to show that the defendant’s motivation in filing
his motions and his own application for a civil protection order against the plaintiff was for purposes of
harassment. The court provides no specific factual findings to support such a determination.
For these reasons, we conclude that the court did
not find with adequate specificity that the defendant’s
claims were entirely without color and that he acted
in bad faith. Maris v. McGrath, supra, 269 Conn. 845.
16

‘‘[T]he purpose of a reargument is . . . to demonstrate to the court
that there is some decision or some principle of law which would have a
controlling effect, and which has been overlooked, or that there has been
a misapprehension of facts. . . . It also may be used to address . . . claims
of law that the [movant] claimed were not addressed by the court. . . . [A]
motion to reargue [however] is not to be used as an opportunity to have a
second bite of the apple . . . .’’ (Emphasis omitted; internal quotation marks
omitted.) Chapman Lumber, Inc. v. Tager, 288 Conn. 69, 94 n.28, 952 A.2d
1 (2008).
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Accordingly, the court’s award of $1500 in attorney’s
fees to the plaintiff must be vacated.17
IV
The defendant’s final claim is that the court improperly granted the plaintiff’s motion for a one year extension of the civil protection order to November 24, 2017.
He argues that § 46b-16a (c) authorizes an extension
only if the need for protection still exists and that no
evidence was presented at the November 15, 2016 hearing to support that finding. We agree with the defendant.
It is undisputed that, although the parties were duly
sworn at the commencement of the extension hearing
held on November 15, 2016, neither the plaintiff nor
the defendant testified at that hearing. Following the
argument by the plaintiff’s counsel that the court
needed only to find that a motion to extend the order
had been properly filed, that the plaintiff had been the
victim of sexual abuse or sexual assault, and that no
17
In her appellate brief, the plaintiff argues that the defendant waived his
right to challenge the award of attorney’s fees on appeal because he failed
to object at the May 17, 2016 hearing. In support of her argument, the
plaintiff cites Smith v. Snyder, 267 Conn. 456, 481, 839 A.2d 589 (2004);
Florian v. Lenge, 91 Conn. App. 268, 285–86, 880 A.2d 985 (2005); and Arcano
v. Board of Education, 81 Conn. App. 761, 771, 841 A.2d 742 (2004). These
cases are distinguishable from the present action. In Smith and Arcano,
attorney’s fees were authorized by statute and could be awarded at the
discretion of the court. In Florian, attorney’s fees were authorized by the
subject promissory note that permitted recovery of attorney’s fees provided
they were reasonable. None of those cases involved the bad-faith exception
to the American rule. As discussed in this opinion, certain requirements
must be met before a court can award attorney’s fees under the bad faith
exception, and the court’s factual findings were insufficient to support
that award.
Moreover, we are not convinced that the defendant failed to challenge
the plaintiff’s request for attorney’s fees. At the May 17, 2016 hearing, the
defendant’s counsel, although not expressly stating that he objected, did
respond that ‘‘we find nothing improper in amending our pleadings as the
circumstances require.’’ His statement reflects that he questioned the propriety of imposing sanctions under these circumstances.
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other protection against the defendant existed, the
court called a recess in order to review the relevant
statutory provisions; see footnote 5 of this opinion; and
the parties’ submissions. When the court reconvened
after the recess, it immediately made its ruling on the
plaintiff’s motion for extension. The court, without the
benefit of the submission of any evidence, concluded
that ‘‘the need for protection of [the plaintiff] still exists’’
and granted the plaintiff’s motion to extend the civil
protection order to November 24, 2017. No further
explanation was provided by the court at that time.
The defendant subsequently filed a motion for an
articulation of the factual and legal grounds for the
court’s ruling. The court granted the defendant’s motion
and issued a written memorandum of decision on February 27, 2017. In that articulation, the court stated that
the parties had presented different interpretations of
§ 46b-16a (c). The court then undertook its own analysis
of the statutory provisions at issue, namely, subsections
(a) and (c) of § 46b-16a, and concluded that the statutory requirements for an extension had been satisfied
for the following reasons. First, the court repeated certain determinations that it had made in prior rulings.
The court stated that it had fully credited the plaintiff’s
testimony about the November 8, 2015 sexual assault
and that the defendant, following the issuance of the
civil protection order, ‘‘made numerous court filings,
including his application for a civil protection order
. . . which required [the plaintiff] to make numerous
court appearances and to repeatedly see [the defendant]. . . . [B]y using the civil protection order process
to file multiple motions without any merit, [the defendant] continues to victimize the victim.’’ (Internal quotation marks omitted.)
Next, the court stated that it had reached its conclusion on the basis of the task force’s recommendations;
see footnote 8 of this opinion; as well as the court’s
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factual findings in this case: ‘‘[T]he court concludes
that the circumstances of this case, i.e., [the defendant]
sexually assaulted [the plaintiff] but was not criminally
prosecuted, present the exact situation for which the
legislature intended continuing protection and provided
for an extension of the civil protection order. Therefore,
the court finds that the need for protection still exists
pursuant to § 46b-16a (c) in this case. Thus, because it
is undisputed that [the plaintiff] filed a proper motion
for the extension of the civil protection order, a proper
officer served the [defendant] a copy of the motion, no
other protection order based on the same facts and
circumstances is in place, and, as the court has determined, the need for protection still exists . . . [the
plaintiff] has satisfied all the requirements under § 46b16a (c) for the court to extend the civil protection order
against [the defendant].’’
From this review of the court’s articulation, it is
apparent that the court determined that the statute
authorized an extension solely on the basis of the evidence that had been presented at the time of the issuance of the November 24, 2015 civil protection order.
The court concluded that the fact that the plaintiff had
been a victim of sexual assault, that no other protection
order against the defendant had been issued in connection with that assault, and that she followed the procedural requirements for the filing of the motion for an
extension, entitled her to an extension without presenting any evidence that a need for protection still
existed because of current circumstances. We conclude
that the court improperly granted the extension without
holding an evidentiary hearing.
The issue raised in this appeal, namely, whether the
plaintiff was required to present evidence that her need
for protection against the defendant still existed before
the court could grant her motion for a one year extension of the civil protection order, is an issue of statutory
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construction. ‘‘Issues of statutory construction raise
questions of law, over which we exercise plenary
review. . . . The process of statutory interpretation
involves the determination of the meaning of the statutory language as applied to the facts of the case, including the question of whether the language does so
apply. . . .
‘‘When construing a statute, [o]ur fundamental objective is to ascertain and give effect to the apparent intent
of the legislature. . . . In other words, we seek to
determine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case,
including the question of whether the language actually
does apply. . . . In seeking to determine that meaning,
General Statutes § 1-2z directs us first to consider the
text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute shall not be considered. . . . The test to determine ambiguity is whether the statute, when read in
context, is susceptible to more than one reasonable
interpretation.’’ (Citations omitted; internal quotation
marks omitted.) Commissioner of Transportation v.
ISIS Realty Associates Ltd. Partnership, 121 Conn.
App. 13, 18–19, 993 A.2d 491 (2010).
The statutory language at issue is found in subsections (a) and (c) of § 46b-16a. Section 46b-16a (c) provides that a court may extend a civil protection order
provided (1) the applicant files a proper motion, (2) a
copy of the motion was properly served on the respondent, (3) no other protection order based on the same
facts and circumstances exists, and (4) ‘‘the need for
protection, consistent with subsection (a) of this section, still exists.’’ (Emphasis added.) Section 46b-16a
(a) provides that a ‘‘victim of sexual abuse [or] sexual
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assault’’ may apply to the Superior Court for the issuance of a civil protection order if no other court order
of protection has been obtained in connection with that
sexual abuse or sexual assault and if the applicant does
not qualify for relief from abuse by a family or household member under § 46b-15. The statutory language is
clear and unambiguous. A victim of sexual abuse or
sexual assault, after having obtained a civil protection
order, can apply to have that order extended if, inter
alia, ‘‘the need for protection . . . still exists.’’
(Emphasis added.)
The trial court recognized that it was required to find
that the need for protection still existed in order to
grant the plaintiff’s motion for an extension of the order.
It made that finding, but the basis for its determination
was that the plaintiff had been a victim of sexual assault,
the defendant had not been criminally prosecuted for
that assault, and the legislature intended such victims
to be protected. Further, the court stated that the
defendant’s filing of repetitious motions and his own
application for a civil protection order against the plaintiff meant that he ‘‘continues to victimize the victim.’’
The court’s basis for its finding that the plaintiff’s
need for protection against the defendant still existed
is insufficient without some testimony or other evidence to support it. As previously discussed in part III
of this opinion, the defendant should not be penalized
for filing his motions and application for a civil protection order absent some evidence that he had acted
in bad faith, vexatiously, wantonly or for oppressive
reasons. He provided explanations for his numerous
filings, and even the filing of supposed meritless
requests does not automatically constitute bad faith
conduct. Moreover, there is no logical connection
between prohibiting contact with the plaintiff and the
defendant’s filing of pleadings in ongoing litigation
between the parties. Requiring the defendant to stay
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100 yards away from the plaintiff should not be used
as a foil to prevent him from exercising his legal right
to defend against or commence actions that involve
this plaintiff.
We conclude that the court could not properly grant
a one year extension on the grounds that the plaintiff
had been a victim of sexual assault and that the statute
was designed to protect such victims. If that were the
case, civil protection orders could be continued ad infinitum regardless of the current situation between the
parties. There is nothing in the relevant legislation to
suggest such an intent or result. In order to obtain an
extension, the plaintiff was required to present evidence
that her need for protection against the defendant still
existed, and she failed to do so. In the absence of any
evidence to meet that statutory requirement, the court
erred in extending the civil protection order to November 24, 2017.
The judgment is reversed only as to the award of
attorney’s fees to the plaintiff and the order extending
the civil protection order to November 24, 2017, and
the case is remanded with direction to vacate that award
and that order. The judgment is affirmed in all other
respects.
In this opinion the other judges concurred.
RICARDO PEREIRA v. COMMISSIONER
OF CORRECTION
(AC 39401)
DiPentima, C. J., and Alvord and Bear, Js.
Syllabus
The petitioner, who had been convicted of murder and kidnapping in the
first degree, sought a writ of habeas corpus, claiming that his due process
rights were violated as a result of his kidnapping conviction. The petitioner claimed that, in light of the reinterpretation of this state’s kidnapping statutes in State v. Salamon (287 Conn. 509), which was decided
after his conviction, his kidnapping conviction should be vacated. Pursuant to Salamon, to commit kidnapping in conjunction with another
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crime, a defendant must intend to prevent the victim’s liberation for a
longer period of time or to a greater degree than that which is necessary
to commit the other crime. The petitioner’s conviction stemmed from
an incident in which he was in a parked car with the victim when he
became enraged, and punched and strangled her. The victim fought
back and fled from the car, after which the petitioner drove the car into
her, ran over her, dragged her along the road, and then exited the car
and kicked her numerous times, resulting in her death. The petitioner
claimed that, because the events inside the car were a separate,
uncharged assault against the victim, he was entitled to a jury instruction
pursuant to Salamon because the petitioner’s restraint of the victim
was incidental to the uncharged assault. He also claimed that there was
a single, continuous crime, starting when he first struck the victim inside
the car and ending with her death, and that, because he was charged
with kidnapping and murder, he was entitled to a Salamon instruction.
The habeas court rendered judgment denying the petition and, thereafter,
denied the petition for certification to appeal, and the petitioner appealed
to this court. Held that the habeas court did not abuse its discretion in
denying the petition for certification to appeal, and, accordingly, the
appeal was dismissed: the petitioner’s claim regarding the kidnapping
charge and the uncharged assault while the petitioner and the victim
were inside the car was not reviewable, as the petitioner failed to raise
the claim in his posttrial brief, in his habeas petition, or in his petition
for certification to appeal, and the habeas court did not address the
issue in its memorandum of decision; moreover, the petitioner could
not prevail on his claim that he was entitled to a Salamon instruction
on the ground that the restraint that occurred in the car was merely
incidental to the commission of the murder, as the petitioner’s restraint
of the victim inside the car was completed before the petitioner engaged
in the conduct that caused the victim’s death, and, thus, the restraint
inside the car, which had criminal significance independent of the events
that occurred after the victim escaped from the car, was not necessary
to complete the murder, and this court was not persuaded that this
issue was debatable among jurists of reason, that it could have been
resolved by a court in a different manner, or that it presented a question
that was adequate to deserve encouragement to proceed further.
Argued May 22—officially released September 26, 2017
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district
of Tolland and tried to the court, Fuger, J.; judgment
denying the petition; thereafter, the court denied the
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petition for certification to appeal, and the petitioner
appealed to this court. Appeal dismissed.
Michael W. Brown, assigned counsel, for the appellant (petitioner).
Sarah Hanna, assistant state’s attorney, with whom,
on the brief, were Brian Preleski, state’s attorney, and
Jo Anne Sulik, supervisory assistant state’s attorney,
for the appellee (respondent).
Opinion

DiPENTIMA, C. J. The petitioner, Ricardo Pereira,
appeals following the denial of his petition for certification to appeal from the judgment of the habeas court
denying his petition for a writ of habeas corpus. On
appeal, the petitioner claims that the habeas court (1)
abused its discretion in denying his petition for certification to appeal from the denial of his habeas petition and
(2) improperly denied his habeas petition. We conclude
that the habeas court did not abuse its discretion in
denying certification to appeal. Accordingly, we dismiss
the petitioner’s appeal.
The following facts and procedural history are relevant to our discussion. In March, 2000, the petitioner
was convicted of murder in violation of General Statutes
§ 53a-54a (a) and kidnapping in the first degree violation
of General Statutes § 53a-92 (a) (2) (A). The court,
Espinosa, J., sentenced the petitioner to sixty years
incarceration on the murder charge and fifteen years
incarceration on the kidnapping charge, with the sentences to be served consecutively, for a total effective
sentence of seventy-five years incarceration. This court
affirmed his conviction on direct appeal. State v. Pereira, 72 Conn. App. 545, 805 A.2d 787 (2002), cert.
denied, 262 Conn. 931, 815 A.2d 135 (2003).
The petitioner filed his first habeas action on October
24, 2003. Following a trial, the first habeas court denied
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the habeas petition, and this court dismissed the appeal.
Pereira v. Commissioner of Correction, 101 Conn. App.
397, 921 A.2d 665, cert. denied, 283 Conn. 906, 927 A.2d
918 (2007).1 The petitioner commenced the present
habeas action on May 2, 2013, and filed the operative
petition on January 21, 2016. The petitioner alleged,
inter alia, that his due process rights had been violated
as a result of his kidnapping conviction. Specifically,
he relied on our Supreme Court’s decision in State v.
Salamon, 287 Conn. 509, 949 A.2d 1092 (2008), which
was released nearly one decade after the petitioner’s
conviction. He argued that as a result of Salamon’s
reinterpretation of our kidnapping statutes, his conviction of kidnapping should be vacated.
At the February 2, 2016 habeas trial, the parties
agreed that certain documents, mostly transcripts,
would be entered into evidence by stipulation in lieu of
testimony. The parties further agreed to submit posttrial
briefs in lieu of oral argument.2 The court, Fuger, J.,
1
The petitioner had claimed that he received the ineffective assistance
of trial counsel and that he had been denied access to counsel. Pereira v.
Commissioner of Correction, supra, 101 Conn. App. 398. The habeas court
rejected both of these claims, and denied certification to appeal. Id. On
appeal, this court concluded that the petitioner failed to establish that the
habeas court abused its discretion in denying certification to appeal. Id.,
400–401.
2
In his posttrial brief, the petitioner argued that ‘‘it was an ongoing struggle, from the moment that the petitioner initially hit the victim, it was a
continuous act upon the victim. . . . Because the petitioner’s entire conduct
was one continuous activity in the commission of the act of murder . . .
any restraint against the victim was entirely incidental to the murder of the
victim. There is simply not one point where it can be said that a jury could
clearly determine that the petitioner was guilty of kidnapping because his
intended restraint of the victim was for a longer period of time or a greater
extent to commit the murder for which he was convicted.’’
In turn, the respondent, the Commissioner of Correction, argued in his
posttrial brief that the intent required by Salamon existed because ‘‘the
petitioner’s restraint concluded before he committed the murder.’’ He also
claimed that her escape served as a ‘‘break in the chain’’ between the
kidnapping and the murder. Additionally, the respondent noted that petitioner intended to prevent the victim from summoning help by restraining
her inside the car.
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issued its memorandum of decision on May 12, 2016.
It denied the petition for a writ of habeas corpus, concluding that the petitioner was not entitled to a Salamon
instruction3 and that even if he was entitled to such an
instruction, its absence constituted harmless error. The
habeas court subsequently denied the petition for certification to appeal. This appeal followed. Additional
facts will be set forth as necessary.
The petitioner claims that the habeas court abused
its discretion in denying his petition for certification to
appeal. After reviewing the record and the applicable
law, we conclude that the habeas court’s denial of the
petition for certification to appeal did not constitute
an abuse of discretion. Accordingly, we dismiss the
petitioner’s appeal.
As an initial matter, we set forth our standard of
review. ‘‘Faced with a habeas court’s denial of a petition
for certification to appeal, a petitioner can obtain appellate review of the dismissal of his petition for habeas
corpus only by satisfying the two-pronged test enunciated by our Supreme Court in Simms v. Warden, 229
Conn. 178, 640 A.2d 601 (1994), and adopted in Simms
v. Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994).
3
The habeas court first concluded that the holding of Salamon was retroactively applicable to the petitioner’s claim. See, e.g., Hinds v. Commissioner of Correction, 321 Conn. 56, 60, 136 A.3d 596 (2016); Luurtsema v.
Commissioner of Correction, 299 Conn. 740, 773, 12 A.3d 817 (2011). It then
concluded that the kidnapping in the present case did not fall within the
ambit of the rule established in Salamon because the movement or restraint
of the victim inside the car had independent significance from the murder
that occurred outside of the car and after the victim had escaped. The
habeas court also noted that the strangulation of the victim prevented her
from escaping the attack inside the car. ‘‘In other words, the petitioner’s
restriction of the victim had clearly defined and distinct significance from
the subsequent murder. There is, contrary to the petitioner’s argument, a
point where a reasonable fact finder could clearly determine that the
restraint of the victim was not incidental to the murder itself.’’ In the words of
the habeas court, the petitioner’s claim of one continuous series of criminal
activity constituted nothing more than ‘‘a proverbial red herring.’’
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First, [the petitioner] must demonstrate that the denial
of his petition for certification constituted an abuse of
discretion. . . . Second, if the petitioner can show an
abuse of discretion, he must then prove that the decision of the habeas court should be reversed on the
merits. . . . To prove that the denial of his petition for
certification to appeal constituted an abuse of discretion, the petitioner must demonstrate that the [resolution of the underlying claim involves issues that] are
debatable among jurists of reason; that a court could
resolve the issues [in a different manner]; or that the
questions are adequate to deserve encouragement to
proceed further. . . .
‘‘In determining whether the habeas court abused
its discretion in denying the petitioner’s request for
certification, we necessarily must consider the merits of
the petitioner’s underlying claims to determine whether
the habeas court reasonably determined that the petitioner’s appeal was frivolous. In other words, we review
the petitioner’s substantive claims for the purpose of
ascertaining whether those claims satisfy one or more
of the three criteria . . . adopted by [our Supreme
Court] for determining the propriety of the habeas
court’s denial of the petition for certification.’’ (Citations omitted; internal quotation marks omitted.) Sanders v. Commissioner of Correction, 169 Conn. App. 813,
821–22, 153 A.3d 8 (2016), cert. denied, 325 Conn. 904,
156 A.3d 536 (2017); see also Bridges v. Commissioner
of Correction, 169 Conn. App. 742, 747, 152 A.3d 71
(2016), cert. denied, 324 Conn. 917, 154 A.3d 1008
(2017).
The claim presented by the petitioner, aptly described
by the habeas court as ‘‘relatively narrow and focused,’’
is that the absence of the Salamon instruction constituted a violation of his right to due process. In reviewing
this issue, we are mindful that the facts found by the
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habeas court are subject to the clearly erroneous standard of review. Farmer v. Commissioner of Correction,
165 Conn. App. 455, 458, 139 A.3d 767, cert. denied, 323
Conn. 905, 150 A.3d 685 (2016). ‘‘The applicability of
Salamon and whether the court’s failure to give a Salamon instruction was harmless error are issues of law
over which our review is plenary.’’ Id., 459.
Next, we briefly summarize the evolution of our kidnapping law. At the time of the petitioner’s conviction,
our Supreme Court had established that ‘‘all that is
required under the [kidnapping] statute is that the
defendant have abducted the victim and restrained her
with the requisite intent. . . . Under the aforementioned definitions, the abduction requirement is satisfied when the defendant restrains the victim with the
intent to prevent her liberation through the use of physical force. . . . Nowhere in this language is there a
requirement of movement on the part of the victim.
Rather, we read the language of the statute as allowing
the restriction of movement alone to serve as the basis
for kidnapping. . . . [O]ur legislature has not seen fit
to merge the offense of kidnapping with other felonies,
nor impose any time requirements for restraint, nor
distance requirements for asportation, to the crime of
kidnapping. . . . Furthermore, any argument that
attempts to reject the propriety of a kidnapping charge
on the basis of the fact that the underlying conduct was
integral or incidental to the crime of sexual assault also
must fail.’’ (Citation omitted; internal quotation marks
omitted.) Luurtsema v. Commissioner of Correction,
299 Conn. 740, 745–46, 12 A.3d 817 (2011).
Subsequent to the petitioner’s conviction of murder
and kidnapping, ‘‘our Supreme Court reinterpreted the
intent element of our kidnapping statutes. In State v.
Salamon, supra, 287 Conn. 542, it stated: Our legislature, in replacing a single, broadly worded kidnapping
provision with a gradated scheme that distinguishes
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kidnappings from unlawful restraints by the presence
of an intent to prevent a victim’s liberation, intended
to exclude from the scope of the more serious crime
of kidnapping and its accompanying severe penalties
those confinements or movements of a victim that are
merely incidental to and necessary for the commission
of another crime against that victim. Stated otherwise,
to commit a kidnapping in conjunction with another
crime, a defendant must intend to prevent the victim’s
liberation for a longer period of time or to a greater
degree than that which is necessary to commit the
other crime.
‘‘Our Supreme Court further noted that [w]hen that
confinement or movement is merely incidental to the
commission of another crime, however, the confinement or movement must have exceeded that which was
necessary to commit the other crime. [T]he guiding
principle is whether the [confinement or movement]
was so much the part of another substantive crime that
the substantive crime could not have been committed
without such acts . . . . In other words, the test . . .
to determine whether [the] confinements or movements
involved [were] such that kidnapping may also be
charged and prosecuted when an offense separate from
kidnapping has occurred asks whether the confinement, movement, or detention was merely incidental to
the accompanying felony or whether it was significant
enough, in and of itself, to warrant independent prosecution. . . . Conversely, a defendant may be convicted
of both kidnapping and another substantive crime if,
at any time prior to, during or after the commission of
that other crime, the victim is moved or confined in a
way that has independent criminal significance, that is,
the victim was restrained to an extent exceeding that
which was necessary to accomplish or complete the
other crime.’’ (Internal quotation marks omitted.)
Robles v. Commissioner of Correction, 169 Conn. App.
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751, 754–55, 153 A.3d 29 (2016), cert. denied, 325 Conn.
901, 157 A.3d 1146 (2017). Finally, we note that in Luurtsema v. Commissioner of Correction, supra, 299 Conn.
773, our Supreme Court adopted a general presumption
of retroactivity for Salamon in collateral proceedings.
See also Nogueira v. Commissioner of Correction, 168
Conn. App. 803, 808, 149 A.3d 983, cert. denied, 323
Conn. 949,
A.3d
(2016).
Next, we turn to the facts underlying the petitioner’s
conviction. ‘‘At the time of the incident giving rise to
his convictions, the [petitioner] was distraught because
his former girlfriend had terminated their relationship.
The [petitioner] still wanted to be with [her, but] she
didn’t want anything to do with [him]. In the wake of
this loss, the [petitioner] spent a great deal of his free
time at William MacLellan’s small basement apartment
in Waterbury. Through MacLellan, the [petitioner] met
the victim, Lisa Orgnon, in October, 1997. Over the
course of approximately one month, the [petitioner]
and the victim socialized at drinking establishments
in the Waterbury area a couple of times. The victim,
MacLellan and the [petitioner] planned to spend the
evening of November 18, 1997, together.’’ (Internal quotation marks omitted.) State v. Pereira, supra, 72 Conn.
App. 547.
Beginning at approximately 9 p.m., the victim, the
petitioner and MacLellan went to two drinking establishments and consumed alcohol. Id., 547–48. After
returning to MacLellan’s apartment, the petitioner
asked the victim to accompany him to a movie theater
near his former girlfriend’s home in Southington, while
MacLellan elected to remain at his apartment. Id., 548.
The petitioner, who knew that the theater would be
closed, feigned surprise at this fact and asked the victim
to ‘‘ ‘drive around,’ ’’ but withheld information regarding
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their destination. Id. They ultimately drove to the neighborhood where his former girlfriend lived and parked
on an adjacent street. Id. The petitioner ‘‘did not inform
the victim that his former girlfriend lived in the area.’’ Id.
‘‘Although the reasons are unclear, the [petitioner]
suddenly got real mad at some point after the vehicle
halted. In the [petitioner’s] own words: You know, I
just—I just lost control. And I just began, I began to
swing at her. I don’t know why but I started punching
[the victim] in her face and head even though she had
done nothing wrong. I punched her four or five times.
She just tried to get away. The [petitioner] punched
the victim with such force that days later, he had abrasions on his knuckles . . . . As the victim attempted
to get away from the [petitioner’s] unprovoked assault,
the [petitioner] grabbed her by the neck and began to
strangle her. The [petitioner] choked the victim, crushing her voice box and hemorrhaging the strap muscles
in her neck. The [petitioner] strangled the victim with
such force that the whites of her eyes turned blood red
from petechial hemorrhaging of the capillaries in her
conjunctiva. The victim buried her fingernails into the
[petitioner]. Forensic analysis later revealed that nine
of her ten fingernails had drawn blood in the melee.
The [petitioner] sustained scratches on his face and
neck, and all over his back and shoulders. Stymied by
the victim’s effective counterattack, the [petitioner] lost
his grip on the victim’s neck. She opened the door
and began to spill out, head first, onto the street. The
[petitioner] clutched and swiped at her in a futile effort
to regain dominance, but the victim kicked at him,
checking his renewed assault. The victim broke free
and sprinted down the road, away from [petitioner]. The
[petitioner] jumped into the driver’s seat and gunned
the engine, aiming the vehicle at the victim.
‘‘The [petitioner] slammed the car into the victim.
The front bumper shattered her right leg at a point
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nine inches from her heel. Expert forensic evidence
introduced at trial indicated that this was a fairly typical
pedestrian type [of] injury, where the bumper would
strike the lower leg . . . . The vehicle’s right front
wheel ran over the victim and her body smashed into
the undercarriage. The [petitioner] continued to run
over the victim and felt the rear transaxle vault over
her body. The [petitioner] later stated that he wasn’t
sure whether he put the car in reverse to run her over
again. The street was littered with blood in a long trail
resulting from how he, in his own words, dragged her
up the road. [As a result, the victim sustained numerous
and significant injuries.] . . .
‘‘The [petitioner] then stopped the car, stepped out
and approached the victim’s body. In his own words,
the [petitioner] kicked the victim in the head and neck
five or six more times until she wasn’t moving at all
[anymore]. Finally satisfied that he had killed the victim,
the [petitioner] dragged her body out of sight, hiding it
in some icy brush over a ridge at the side of the road.
The [petitioner] drove the victim’s car back to his home
town of Waterbury and dumped it in a church parking
lot. He walked the rest of the way home.
‘‘The victim . . . died in the early morning of November 19, 1997. The medical examiner certified the cause
of death to be multiple blunt force trauma of the head
and chest. The medical examiner found no sign of any
natural cause that would otherwise account for her
death.
‘‘It was life as usual for the [petitioner] that day. He
awoke at the ordinary time and arrived at the site of
his job with his father’s construction company. However, after the victim’s mother reported the victim missing, the Naugatuck police interrupted the [petitioner’s]
schedule, asking him for information. The [petitioner]
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initially denied ever being with the victim in Southington, telling the police that the victim drove [him]
directly home after dropping MacLellan at his house.
After the body was found, however, the [petitioner]
admitted that he had, in fact, killed her.’’ (Emphasis
added; footnotes omitted; internal quotation marks
omitted.) State v. Pereira, supra, 72 Conn. App. 549–51.
The petitioner’s appellate brief presents two specific
and distinct theories that, in his view, warranted a Salamon instruction. First, the petitioner claims that ‘‘the
events inside of the car were a separate, uncharged
assault against the victim’’ and that he was entitled
to a Salamon instruction because the restraint was
incidental to that uncharged assault.4 Second, the petitioner contends that there was a single, continuous
crime, starting when he first struck the victim inside
the car and ending with her death, and because he was
charged with kidnapping and murder, he was entitled
to a Salamon instruction. With respect to the former
claim, the respondent, the Commissioner of Correction,
counters that this theory was not raised before and
never decided by the habeas court. As to the latter
contention, the respondent maintains that the habeas
court properly concluded that because the restraint and
4
The fact that the petitioner was not charged with assault or attempted
murder as a result of his conduct in the interior of the car is not dispositive.
In State v. Salamon, supra, 287 Conn. 550–51 n.35, our Supreme Court stated:
‘‘As we noted previously, the defendant ultimately was not tried for assault.
We nevertheless conclude that a defendant is entitled to an instruction that
he cannot be convicted of kidnapping if the restraint imposed on the victim
was merely incidental to the assault, regardless of whether the state elects
to try the defendant for assault, because the facts reasonably would support
an assault conviction. . . . To conclude otherwise would give the state
carte blanche to deprive the defendant of the benefit of such an instruction
merely by declining to charge him with the underlying crime, which, as in
the present case, generally will carry a far less serious maximum possible
penalty than the kidnapping charge.’’ (Citations omitted.) See also Franko
v. Commissioner of Correction, 165 Conn. App. 505, 521–22, 139 A.3d
798 (2016).
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confinement of the victim occurred separately from and
were completed prior to the murder, the kidnapping
was not incidental to and necessary for the murder,
and, therefore, a Salamon instruction was not required.
We agree with the respondent with respect to both
theories.
A
We first address the petitioner’s claim regarding the
uncharged assault that occurred inside the car. The
operative petition for a writ of habeas corpus contained
two broad allegations: first, that his due process rights
were violated as a result of the kidnapping conviction,
and, second, at the time of the conviction, ‘‘the kidnapping statute was invalid and unconstitutional.’’5 The
petitioner failed to include a specific allegation regarding the kidnapping charge and an uncharged assault
while the petitioner and victim were inside the car.
Similarly, in his posttrial brief, the petitioner again failed
to present this specific claim; instead, he focused on
continuing criminal conduct involving the crimes of
murder and kidnapping. Finally, the habeas court’s
memorandum of decision did not address the issue of
the kidnapping charge and the uncharged assault.
The petitioner failed to raise before the habeas court
a Salamon claim as to the uncharged assault that
occurred in the car. ‘‘A reviewing court will not consider
claims not raised in the habeas petition or decided by
the habeas court. . . . Appellate review of claims not
raised before the habeas court would amount to ambuscade of the [habeas] judge.’’ (Citations omitted; internal
quotation marks omitted.) Henderson v. Commissioner
of Correction, 129 Conn. App. 188, 198, 19 A.3d 705,
cert. denied, 303 Conn. 901, 31 A.3d 1177 (2011); see
5
The habeas court correctly noted that State v. Salamon, supra, 287 Conn.
509, ‘‘and its progeny have never held that the kidnapping statute was invalid
and unconstitutional, so that claim has no legal support whatsoever.’’
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also Giattino v. Commissioner of Correction, 169
Conn. App. 566, 580, 152 A.3d 558 (2016); Taylor v.
Commissioner of Correction, 154 Conn. App. 686, 701,
108 A.3d 238 (2015) (specific claim of ineffective assistance of counsel not reviewed on appeal), aff’d, 324
Conn. 631, 153 A.3d 1264 (2017); Trotter v. Commissioner of Correction, 139 Conn. App. 653, 657 n.2, 56
A.3d 975 (2012) (same), cert. denied, 308 Conn. 901, 60
A.3d 286 (2013).
Additionally, the petition for certification to appeal
from the denial of his habeas petition did not include
a Salamon claim on the basis of the uncharged assault.6
We have stated that ‘‘[b]ecause it is impossible to review
an exercise of discretion that did not occur, we are
confined to reviewing only those issues which were
brought to the habeas court’s attention in the petition
for certification to appeal.’’ (Internal quotation marks
omitted.) Blake v. Commissioner of Correction, 150
Conn. App. 692, 697, 91 A.3d 535, cert. denied, 312
Conn. 923, 94 A.3d 1202 (2014); see also Stenner v.
Commissioner of Correction, 144 Conn. App. 371, 374–
75, 71 A.3d 693, cert. denied, 310 Conn. 918, 76 A.3d
633 (2013); Campbell v. Commissioner of Correction,
132 Conn. App. 263, 267, 31 A.3d 1182 (2011); Mercado
v. Commissioner of Correction, 85 Conn. App. 869, 872,
860 A.2d 270 (2004), cert. denied, 273 Conn. 908, 870
A.3d 1079 (2005). For these reasons, we decline to consider this claim.7
B
We now turn to the petitioner’s claim that there was
a single, continuous crime, starting when he struck the
6

In the grounds for certification to appeal, the petitioner set forth the
following: ‘‘Whether or not the habeas court erred in finding that the petitioner was not entitled to a Salamon jury instruction regarding his kidnapping conviction, as to whether or not the facts of his case were incidental
to the main charge to warrant a Salamon jury instruction . . . .’’
7
This reasoning also applies to the petitioner’s claims regarding an
uncharged attempt to commit murder.
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victim inside the car, and ending with her death outside
of the car. The petitioner contends that, contrary to the
conclusion reached by the habeas court, he was entitled
to a Salamon instruction because the evidence reasonably supported a finding that the restraint that occurred
in the car was merely incidental to the commission of
the murder. We disagree.
Following the Salamon reinterpretation, ‘‘to commit
a kidnapping in conjunction with another crime, a
defendant must intend to prevent the victim’s liberation
for a longer period of time or to a greater degree than
that which is necessary to commit the other crime.
. . . [T]here are instances where a defendant may be
convicted of both kidnapping and another substantive
crime if, at any time prior to, during or after the commission of that other crime, the victim is moved or confined
in a way that has independent criminal significance,
that is, the victim was restrained to an extent exceeding
that which was necessary to accomplish or complete
the other crime. Whether the movement or confinement
of the victim is merely incidental to and necessary for
another crime will depend on the particular facts and
circumstances of each case.’’ (Citation omitted; internal
quotation marks omitted.) Eric M. v. Commissioner of
Correction, 153 Conn. App. 837, 843–44, 108 A.3d 1128
(2014), cert. denied, 315 Conn. 915, 106 A.3d 308 (2015).
A brief recitation of the facts and circumstances of
this case is necessary to explain why there was not a
single, continuous crime in this case and therefore a
Salamon instruction was not required in conjunction
with the murder charge. At the criminal trial, the state
produced evidence that the petitioner had been sitting
with the victim in a car parked near his former girlfriend’s house. He suddenly began to strike her in the
face. During this altercation, the victim attempted to
escape from inside the car, and partially fell out of the
car. At one point, the petitioner had either his hands
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or arm around her neck. The petitioner admitted to a
police officer that he performed this action for two
reasons: first, he wanted to prevent the victim from
getting away from him, and, second, to choke her.
Despite the petitioner’s assault, the victim was able to
free herself from the petitioner’s restraint, to escape
from the interior of the car and to sprint down the road.
The petitioner then moved to the driver’s seat, and he
drove the car into and over the victim, dragging her up
the road. He exited the car, kicked the victim numerous
times in the face and body, dragged her across the street
and left her behind the brush.
As a general matter, when the state charges a defendant with kidnapping and another criminal offense, a
Salamon instruction ordinarily must be given. White v.
Commissioner of Correction, 170 Conn. App. 415, 425,
154 A.3d 1054 (2017); see also State v. Fields, 302 Conn.
236, 247, 24 A.3d 1243 (2011). If, however, the restraint
that forms the basis for the kidnapping has criminal
significance separate from the underlying offense, then
the instruction is not required. State v. Fields, supra,
248. Put another way, ‘‘our Supreme Court limited Salamon to cases in which the state cannot establish that
the restraint involved had independent criminal significance as the predicate conduct for a kidnapping.’’ State
v. Golder, 127 Conn. App. 181, 190, 14 A.3d 399, cert.
denied, 301 Conn. 912, 19 A.3d 180 (2011).
The present case differs from the majority of other
cases involving Salamon claims;8 that is, the criminal
conduct inside the car had been completed prior to the
commission of the murder.9 The petitioner committed
8
But see State v. Kitchens, 299 Conn. 447, 453, 10 A.3d 942 (2011) (state
argued on appeal that kidnapping was complete before conduct that led to
assault and attempted assault charges; Supreme Court decided case on
harmless error grounds).
9
As succinctly and accurately stated by the habeas court: ‘‘The murder
took place outside the car. The restraint took place inside the car.’’
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a kidnapping when both he and the victim were inside
the car; namely, after he began to strike her, he grabbed
her by the neck and he strangled her. He admitted to
the police that this was done with a dual purpose—to
choke the victim and to keep her from getting away.
Despite his efforts, the victim was able to break free
from the petitioner’s restraint and get out of the car.
Our Supreme Court has stated that a kidnapping, a
crime involving the interference with a victim’s liberty,
ends when that liberty has been restored. State v.
Gomez, 225 Conn. 347, 351, 622 A.2d 1014 (1993). The
victim freed herself from the petitioner’s restraint by
getting out of the car, and thus the criminal conduct
inside the car had been completed. At that point, the
petitioner moved to the driver’s seat, and he drove the
car into the victim, eventually causing her death.
Because the criminal conduct that occurred inside
the car had been completed before the murder, that
conduct had criminal significance independent from
the events that occurred after she escaped. See State
v. Ayala, 133 Conn. App. 514, 523, 36 A.3d 274, cert.
denied, 304 Conn. 913, 40 A.3d 318 (2012). In other
words, because that criminal conduct was completed
before the petitioner’s actions that caused the death of
the victim, the restraint was not necessary to complete
the murder. See State v. Golder, supra, 127 Conn. App.
190. This restraint had its own independent significance
separate from the subsequent murder. See id., 191.
Therefore, the rule of Salamon does not apply. See
id., 190.
In sum, we conclude that the two crimes of which
the petitioner was convicted were sufficiently disconnected; see Wilcox v. Commissioner of Correction, 162
Conn. App. 730, 747, 129 A.3d 796 (2016); therefore, a
Salamon instruction was not required. Further, we are
not persuaded that this issue was debatable among
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jurists of reason, could be resolved in a different manner, or presented a question that was adequate to
deserve encouragement to proceed further. Accordingly, we conclude that the habeas court did not abuse
its discretion in denying certification to appeal.
The appeal is dismissed.
In this opinion the other judges concurred.

ROBERT V. PENTLAND III v. COMMISSIONER
OF CORRECTION
(AC 39161)
Keller, Prescott and Bear, Js.
Syllabus
The petitioner, who had been convicted of two counts of the crime of
witness tampering, sought a writ of habeas corpus, claiming that he had
been denied the effective assistance of trial counsel. In connection with
his conviction of witness tampering, the petitioner had been sentenced
to one year incarceration, which he served from December, 2010 to
December, 2011, and during that time, he was held in lieu of bond for
certain other charges that stemmed from a sexual assault. After he
completed his one year sentence on the witness tampering conviction,
he continued to be held in lieu of bond on the sexual assault charges,
of which he was convicted in 2012 and sentenced to a term of incarceration that he was serving when he filed his habeas petition in May, 2015.
The habeas court rendered judgment dismissing that petition, sua sponte,
for lack of subject matter jurisdiction, concluding that it lacked jurisdiction to hear the petition because the petitioner had not been in custody
for the witness tampering conviction when the petition was filed. Following the granting of certification, the petitioner appealed to this court.
He claimed that because he has remained incarcerated on one or the
other sentence since June, 2010, the sentences should be treated as
consecutive sentences or a continuous stream of sentences, and that
he should be considered to be in custody for jurisdictional purposes on
both sentences for the duration of the aggregate term. Held that the
habeas court properly dismissed the habeas petition, the petitioner having failed to allege sufficient facts to establish the habeas court’s subject
matter jurisdiction over his habeas petition: even if this court were
persuaded by the petitioner’s argument that he was in custody, the
record was devoid of specific facts alleged by the petitioner that could
have established the habeas court’s jurisdiction, as the facts alleged by
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the petitioner concerning his sentences, dates of confinement and pretrial confinement credit were alleged in his brief to this court and were
not alleged or proven before the habeas court, and the facts alleged in
the habeas petition were insufficient to prove his claim; moreover, the
habeas court did not have an obligation to grant a hearing prior to
dismissing the habeas petition, as that was not required by the rule of
practice (§ 23-29) that permits the habeas court to dismiss a petition
sua sponte if it determines that it lacks jurisdiction, and the petitioner
did not file any motion or other pleading in the habeas court alleging
that he was entitled to a hearing.
Argued May 25—officially released September 26, 2017
Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland, where
the court, Oliver, J., rendered judgment dismissing the
petition; thereafter, the court, Oliver, J., denied the
petition for certification to appeal, and the petitioner
appealed to this court; subsequently, the court, Oliver,
J., granted the petitioner’s motion for permission to file
a late amended petition for certification to appeal and
for reconsideration of the denial of the petition for
certification to appeal; thereafter, the court, Oliver, J.,
granted the amended petition for certification to
appeal. Affirmed.
Jennifer Bourn, assistant public defender, for the
appellant (petitioner).
James A. Killen, senior assistant state’s attorney,
with whom, on the brief, were Patrick Griffin, state’s
attorney, and Adrienne Maciulewski, deputy assistant
state’s attorney, for the appellee (respondent).
Opinion

PRESCOTT, J. The petitioner, Robert V. Pentland III,
appeals from the judgment of the habeas court dismissing his petition for a writ of habeas corpus.1 On appeal,
1

The court granted the petitioner certification to appeal.
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the petitioner claims that the court improperly dismissed his petition for lack of subject matter jurisdiction on the basis of an erroneous conclusion that he
was not in the custody of the respondent, the Commissioner of Correction, on the challenged conviction when
he filed his petition, as required by General Statutes
§ 52-466. We conclude that the petitioner did not allege
sufficient facts in his petition to establish the habeas
court’s subject matter jurisdiction to hear his petition.
Accordingly, the judgment of the habeas court is
affirmed.
We begin by setting forth the relevant procedural
history. On May 22, 2015, the petitioner, representing
himself, filed a petition for a writ of habeas corpus
challenging his 2011 conviction for two counts of witness tampering. The petitioner alleged in his petition
that his conviction was illegal because, inter alia, he was
denied the effective assistance of counsel. On March
29, 2016, the habeas court, Oliver, J., sua sponte, dismissed the petition pursuant to Practice Book § 23-29
(1),2 concluding that it did not have jurisdiction to hear
the petition because the petitioner had not been in
custody for the witness tampering conviction at the
time he filed his petition. The court did not set forth
the factual basis for this conclusion and did not hold
a hearing prior to its sua sponte dismissal of the petition.
The self-represented petitioner filed a petition for
certification to appeal on April 7, 2016. The court, Oliver
J., denied the petition for certification on April 12, 2016.
The petitioner thereafter filed the present appeal on
May 2, 2016, and was appointed appellate counsel. On
September 14, 2016, the petitioner’s appellate counsel
filed a motion for permission to file a late amended
2

Practice Book § 23-29 provides in relevant part: ‘‘The judicial authority
may, at any time, upon its own motion or upon motion of the respondent,
dismiss the petition, or any count thereof, if it determines that: (1) the court
lacks jurisdiction . . . .’’
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petition for certification to appeal and for reconsideration of the denial of the petition for certification to
appeal, arguing that counsel had identified grounds for
challenging the habeas court’s determination that it did
not have jurisdiction to hear the petition for a writ of
habeas corpus. The court, Oliver, J., granted the
motion, allowed the petitioner’s counsel to file a new
petition for certification, and granted the amended petition for certification to appeal on September 14, 2016.
We now turn to the state of the factual record before
us. Except in other circumstances which are inapplicable here, ‘‘[i]n ruling upon whether a complaint survives
a motion to dismiss, a court must take the facts to be
those alleged in the complaint, including those facts
necessarily implied from the allegations, construing
them in a manner most favorable to the pleader. . . .
A motion to dismiss tests, inter alia, whether, on the
face of the record, the court is without jurisdiction.’’
(Internal quotation marks omitted.) Lebron v. Commissioner of Correction, 274 Conn. 507, 512, 876 A.2d
1178 (2005).
In deciding whether to sua sponte dismiss the petitioner’s habeas petition, the court was required, under
the circumstances of this case, to take the facts to be
those alleged in the petition. See id. The facts alleged
by the petitioner in his May 22, 2015 habeas petition,
however, were quite sparse in regard to the issue of the
court’s jurisdiction. Specifically, the petitioner alleged
that he was serving a sentence for two counts of witness
tampering, that he was arrested in December, 2010, and
was sentenced in ‘‘summer, 2011,’’ to a total effective
sentence of one year of incarceration. Because the court
did not hold, and the petitioner did not request, a hearing on the issue of the court’s subject matter jurisdiction, the record before us is limited to those facts alleged
in the petitioner’s habeas petition.

September 26, 2017

CONNECTICUT LAW JOURNAL

176 Conn. App. 779

SEPTEMBER, 2017

Page 169A

783

Pentland v. Commissioner of Correction

On appeal, the petitioner attempts to remedy the
dearth of facts in the record by alleging the following
facts in his brief to this court, most of which are not
alleged in his habeas petition. Following a trial to the
court, the petitioner was convicted of two counts of
witness tampering in violation of General Statutes
§ 53a-151 (witness tampering conviction). He was sentenced on both counts on December 9, 2011 to a total
effective sentence of one year of incarceration. He
served his sentence from December 20, 2010 to December 19, 2011. During his sentence, however, the petitioner also was being held in lieu of bond for several
other charges pending at that time. The charges
stemmed from his sexual assault of a minor that
occurred from 1998 to 2009 (sexual assault charges).
After he completed his sentence of one year of incarceration on the witness tampering conviction, he continued
to be held in lieu of bond on the sexual assault charges.
On February 16, 2012, the petitioner pleaded guilty
under the Alford doctrine3 to the sexual assault charges
and was sentenced by the court, Fasano, J., on May
22, 2012, to a total effective term of eighteen and onehalf years incarceration and twenty-five years probation. In addition, the petitioner was granted eligible
pretrial confinement credit on the sexual assault
charges dating back to June 1, 2010, the date on which
he was arrested on those charges. The pretrial confinement credit, however, did not include the time the petitioner was being held as a sentenced prisoner on his
witness tampering conviction from December 20, 2010
to December 19, 2011.4
The petitioner now claims on appeal that the habeas
court improperly concluded that it lacked jurisdiction
3
See North Carolina v. Alford, 400 U.S. 25, 37, 91 S. Ct. 160, 27 L. Ed 2d
162 (1970).
4
See General Statutes § 18-98d (a) (1) (B).
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over his petition for a writ of habeas corpus. Specifically, the petitioner claims that the court improperly
failed to recognize that the custody requirement embodied in § 52-466 was satisfied because he was serving
one continuous stream of sentences when he filed his
petition. The petitioner argues that his continuous
stream of sentences, which he deems equivalent to consecutive sentences, should be viewed as one aggregate
term, and, accordingly, that he should be considered
to be in custody for jurisdictional purposes on both
sentences for the duration of that aggregate term. In
other words, the petitioner argues that because his pretrial confinement credit that applied to the sentence on
his sexual assault charges was reduced by the one year
that he spent serving his witness tampering sentence,
and because he has remained incarcerated on one or
the other sentence since June 1, 2010, the sentences
should be treated as consecutive sentences. Thus, the
petitioner argues that, viewing both sentences in the
aggregate, the habeas court had subject matter jurisdiction over his witness tampering conviction because he
effectively was in custody on that conviction when he
filed the petition, even though he had completed the
one year sentence. The petitioner further argues that
his claim, if successful, would shorten the length of his
current confinement because the one year period for
which he served his witness tampering sentence would
be considered pretrial confinement credit on his sexual
assault sentence, thereby effectively reducing his incarceration on the sexual assault conviction by one year.
Our Supreme Court has long held that because ‘‘[a]
determination regarding a trial court’s subject matter
jurisdiction is a question of law, our review is plenary.
. . . Moreover, [i]t is a fundamental rule that a court
may raise and review the issue of subject matter jurisdiction at any time. . . . Subject matter jurisdiction
involves the authority of the court to adjudicate the
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type of controversy presented by the action before it.
. . . [A] court lacks discretion to consider the merits
of a case over which it is without jurisdiction . . . .
The subject matter jurisdiction requirement may not be
waived by any party, and also may be raised by a party,
or by the court sua sponte, at any stage of the proceedings, including on appeal.’’ (Internal quotation marks
omitted.) Ajadi v. Commissioner of Correction, 280
Conn. 514, 532–33, 911 A.2d 712 (2006).
‘‘A habeas court has subject matter jurisdiction to
hear a petition for [a writ of] habeas corpus [if] the
petitioner is in custody at the time that the habeas
petition is filed.’’ Young v. Commissioner of Correction,
104 Conn. App. 188, 191, 932 A.2d 467 (2007), cert.
denied, 285 Conn. 907, 942 A.2d 416 (2008). Section
§ 52-466 (a) (1) provides in relevant part that ‘‘[a]n application for a writ of habeas corpus . . . shall be made
to the superior court, or to a judge thereof, for the
judicial district in which the person whose custody
is in question is claimed to be illegally confined or
deprived of such person’s liberty.’’ (Emphasis added.)
Our Supreme Court previously has concluded that the
custody requirement of § 52-466 is jurisdictional
because ‘‘the history and purpose of the writ of habeas
corpus establish that the habeas court lacks the power
to act on a habeas petition absent the petitioner’s allegedly unlawful custody.’’ Lebron v. Commissioner of
Correction, supra, 274 Conn. 526.
An exception exists, however, to the custody requirement. ‘‘A habeas petitioner who is serving consecutive
sentences may challenge a future sentence even though
he is not serving that sentence at the time his petition
is filed; see Peyton v. Rowe, [391 U.S. 54, 67, 88 S. Ct.
1549, 20 L. Ed. 2d 426 (1968)]; and he may challenge a
consecutive sentence served prior to his current conviction if success [on his petition] could advance his
release date. Garlotte v. Fordice, [515 U.S. 39, 47, 115
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S. Ct. 1948, 132 L. Ed. 2d 36 (1995)]. In other words,
the . . . courts view prior and future consecutive sentences as a continuous stream of custody for purposes
of the habeas court’s subject matter jurisdiction.’’
(Emphasis in original; internal quotation marks omitted.) Oliphant v. Commissioner of Correction, 274
Conn. 563, 573, 877 A.2d 761 (2005).
In the present case, the petitioner claims that the
court improperly dismissed his petition on the basis
that he was not ‘‘in custody’’ at the time the petition
was filed. The petitioner argues that the reasoning of
Garlotte should be extended to the facts of this case
and asks us to determine whether he was effectively
in custody at the time he filed this petition.
We conclude that the court properly dismissed the
petition because the petitioner failed to allege sufficient
facts to establish the habeas court’s subject matter jurisdiction to hear his petition for a writ of habeas corpus.
‘‘It is well settled that [t]he petition for a writ of habeas
corpus is essentially a pleading and, as such, it should
conform generally to a complaint in a civil action. . . .
The principle that a plaintiff may rely only upon what
he has alleged is basic. . . . It is fundamental in our
law that the right of a plaintiff to recover is limited to
the allegations of his complaint. . . . While the habeas
court has considerable discretion to frame a remedy
that is commensurate with the scope of the established
constitutional violations . . . it does not have the discretion to look beyond the pleadings . . . to decide
claims not raised.’’ (Internal quotation marks omitted.)
Lebron v. Commissioner of Correction, supra, 274
Conn 519. The party bringing the action bears the burden of proving that the court has subject matter jurisdiction. Fink v. Golenbock, 238 Conn. 183, 199, 680 A.2d
1243 (1996).
Here, the record is devoid of specific facts alleged
by the petitioner that could have established the habeas
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court’s subject matter jurisdiction to hear his petition.
Even if we were persuaded by the merits of the petitioner’s argument that the reasoning of Garlotte should be
extended to the facts of this case, the facts he alleged
in his petition are insufficient to prove his claim.5 The
petitioner supports his claim on appeal with various
facts regarding his sentences, dates of confinement,
and pretrial confinement credit. Those facts have only
been alleged by the petitioner in his brief to this court,
however, and the facts were not alleged or proven
before the habeas court and are otherwise not included
in the record before us on appeal.6
The habeas court did not conduct a hearing before
it dismissed the petition because, as can be determined
from a review of the petition, the petitioner had not
satisfied his obligation to allege sufficient facts in his
pleading, which, if proved, would establish that he was
in custody at the time he filed the petition. The court
thus lacked jurisdiction, and the habeas court ‘‘at any
time, upon its own motion,’’ could dismiss the petition.
Practice Book § 23-29. Under these circumstances,
where § 23-29 did not require a hearing before dismissal,
the habeas court did not have an obligation to grant a
hearing to the petitioner prior to dismissing the petition.
After the dismissal, and prior to his appeal, the petitioner did not file any motion or other pleading in the
5
The petitioner did not attach court records from his other cases to his
petition in this case.
6
We decline the petitioner’s request to take judicial notice of the facts
underlying his claims, including the other court files that he asserts establish
such facts. The petitioner had an obligation to set forth in his petition
sufficient facts that, if proven, demonstrate that the habeas court had subject
matter jurisdiction over his claim. He simply failed to do so. Moreover, our
Supreme Court has stated: ‘‘[W]hen a court takes judicial notice of a prior
case, it is not at all inclusive but is directed to specific records that must
be carefully construed in the subsequent litigation.’’ O’Connor v. Larocque,
302 Conn. 562, 568 n.6, 31 A.3d 1 (2011). We are unconvinced that it is
appropriate to exercise our discretion to take judicial notice of the facts
from other court records here because they have not undergone the careful
scrutiny that O’Connor suggests is appropriate.
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habeas court alleging a basis for his entitlement to a
hearing. Had he done so, the habeas court, in its discretion, could have held a hearing and made factual findings regarding the issue of custody and the court’s
subject matter jurisdiction. Because that did not occur,
the petitioner’s claim fails.
The judgment is affirmed.
In this opinion the other judges concurred.
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of three counts of criminal violation of restraining order; claim that state failed
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challenge to strike African-American prospective juror; whether court properly
denied Batson challenge and determined that state’s use of peremptory challenge
to exclude prospective juror from jury was not tainted by purposeful racial
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with discriminatory intent in exercising peremptory challenge was clearly erroneous; request for Appellate Court to modify prior decision of Supreme Court
holding that venireperson’s expressed fear of police is race neutral ground for
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abused discretion and deprived defendant of right to due process by admitting
into evidence certain out of context interview statements made by defendant
following failed polygraph examination; whether statements qualified for exception to rule against hearsay for admission by party opponent pursuant to applicable provision of Code of Evidence (§ 8-3 [1]).
State v. Megos . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Violation of probation; claim that trial court erroneously found that defendant violated condition of probation that he not violate any criminal law; whether trial
court’s findings that defendant violated probation by committing criminal impersonation and larceny third degree were clearly erroneous; credibility determinations; claim that state did not establish that defendant wilfully or intentionally
violated probation or any laws; whether language of statute governing violation
of probation (§ 53a-32) demonstrates that legislature did not intend to make
wilfulness element of probation violation; whether trial court abused discretion
by admitting evidence of other crimes committed by defendant to show common
scheme or plan; whether strict rules of evidence apply to probation violation
proceedings; whether trial court properly determined that evidence regarding
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State v. Pugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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whether subject statements were spontaneous and unreflective, and made in
response to startling occurrence; claim that trial court violated defendant’s constitutional right to confrontation by admitting alleged inadmissible testimonial
hearsay; whether state met burden of proving that any error in admitting testimony was harmless beyond reasonable doubt; claim that trial court committed
plain error by failing to dismiss, sua sponte, burglary charge; whether defendant
was barred from raising statute of limitations defense on appeal where defendant
failed to raise defense at trial.
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be prosecuted under statute (§ 53a-183 [a] [3]) proscribing second degree harassment on basis of verbal content of telephone call; whether State v. Moulton (310
Conn. 337), which broadened scope of § 53a-183 (a) (3) to proscribe unprotected
harassing speech, applied to present case; whether defendant reasonably could
have foreseen expansion of scope of § 53a-183 (a) (3) in Moulton; whether state
presented sufficient evidence concerning circumstances of defendant’s telephone
call from which jury reasonably could have found that defendant intended to
harass, annoy or alarm to support conviction of harassment in second degree;
whether, pursuant to § 53a-183 (a) (3), conduct in placing single telephone call
was sufficient to constitute harassment in second degree when call was made
with intent to harass, annoy or alarm; whether trial court improperly failed to
give jury with limiting instruction concerning consideration of verbal content
of telephone call; whether failure to give requested instruction was harmless
beyond reasonable doubt.
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Robbery in first degree; conspiracy to commit robbery in first degree; conspiracy
to commit larceny in third degree; whether evidence was sufficient to support
conviction of robbery in first degree as principal; whether trial court improperly
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commit larceny charges, which arose out of single agreement to rob bank, violated
defendant’s right against double jeopardy.
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enabled her to perform essential functions of her job; whether defendant was given
opportunity to engage in required interactive process with plaintiff regarding
reasonable accommodation for her disability.
Wilkins v. Connecticut Childbirth & Women’s Center . . . . . . . . . . . . . . . . . . . . .
Medical malpractice; claim that defendant was negligent in care and treatment of
plaintiff immediately after delivery of child and in postdelivery care; whether
trial court abused discretion in submitting threshold jury interrogatory asking
jury to determine whether plaintiff had in fact sustained fourth degree laceration
and/or severe tear of vaginal tissue, perineal skin and muscle, and anal sphincter
muscle during labor and delivery; whether trial court abused discretion in
answering jury question; whether trial court’s use of first interrogatory and
answer to jury question were consistent with language of complaint, evidence
elicited at trial and arguments; whether interrogatory was permissible in order
to elicit determination of material threshold fact.
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NOTICE

Proposed Revision to the Commentary to Section 8-6
of the Connecticut Code of Evidence

The following proposed revision to the commentary to Section 8-6 of
the Connecticut Code of Evidence is being considered by the Supreme
Court and is published here for public comment. This proposed revision
replaces the proposal to Section 8-6 that appeared in the Connecticut
Law Journal of July 25, 2017.
The proposed revision to the commentary was made in light of this
Court’s recent decision in Maio v. New Haven, 326 Conn. 708,
A.3d

(2017).

Comments may be submitted to the Code of Evidence Oversight
Committee of the Supreme Court by email to
Lori.Petruzzelli@jud.ct.gov or may be forwarded to the Code of Evidence Oversight Committee of the Supreme Court at the following
address:
Code of Evidence Oversight Committee of the Supreme Court
Attn: Lori Petruzzelli, Counsel
P.O. Box 150474
Hartford, CT 06115-0474
Comments should be received no later than October 15, 2017.
Hon. Chase T. Rogers
Chief Justice, Supreme Court
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INTRODUCTION

The following amendment to the commentary to Section 8-6 of the
Connecticut Code of Evidence is being considered. Revisions are
indicated by bold brackets for deletions and underlines for added
language.
Supreme Court
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PROPOSED AMENDMENT TO THE CONNECTICUT CODE
OF EVIDENCE
ARTICLE VIII—HEARSAY
Sec. 8-6.

Hearsay Exceptions: Declarant Must Be Unavailable

The following are not excluded by the hearsay rule if the declarant
is unavailable as a witness:
(1) Former testimony. Testimony given as a witness at another
hearing of the same or a different proceeding, provided (A) the issues
in the former hearing are the same or substantially similar to those in
the hearing in which the testimony is being offered, and (B) the party
against whom the testimony is now offered had an opportunity to
develop the testimony in the former hearing.
(2) Dying declaration. In a prosecution in which the death of the
declarant is the subject of the charge, a statement made by the declarant, while the declarant was conscious of his or her impending death,
concerning the cause of or the circumstances surrounding the death.
(3) Statement against civil interest. A trustworthy statement that,
at the time of its making, was against the declarant’s pecuniary or
proprietary interest, or that so far tended to subject the declarant to
civil liability that a reasonable person in the declarant’s position would
not have made the statement unless the person believed it to be true.
In determining the trustworthiness of such a statement the court shall
consider whether safeguards reasonably equivalent to the oath taken
by a witness and the test of cross-examination exist.
(4) Statement against penal interest. A trustworthy statement
against penal interest that, at the time of its making, so far tended to
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subject the declarant to criminal liability that a reasonable person in
the declarant’s position would not have made the statement unless
the person believed it to be true. In determining the trustworthiness
of a statement against penal interest, the court shall consider (A) the
time the statement was made and the person to whom the statement
was made, (B) the existence of corroborating evidence in the case,
and (C) the extent to which the statement was against the declarant’s
penal interest.
(5) Statement concerning ancient private boundaries. A statement, made before the controversy arose, as to the location of ancient
private boundaries if the declarant had peculiar means of knowing the
boundary and had no interest to misrepresent the truth in making
the statement.
(6) Reputation of a past generation. Reputation of a past generation concerning facts of public or general interest or affecting public
or private rights as to ancient rights of which the declarant is presumed
or shown to have had competent knowledge and which matters are
incapable of proof in the ordinary way by available witnesses.
(7) Statement of pedigree and family relationships. A statement
concerning pedigree and family relationships, provided (A) the statement was made before the controversy arose, (B) the declarant had no
interest to misrepresent in making the statement, and (C) the declarant,
because of a close relationship with the family to which the statement
relates, had special knowledge of the subject matter of the statement.
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(8) Forfeiture by wrongdoing. A statement offered against a party
who has engaged in wrongdoing that was intended to, and did, procure
the unavailability of the declarant as a witness.
(Amended June 29, 2007, to take effect Jan. 1, 2008)
COMMENTARY
The [common thread running through] fundamental threshold
requirement of all Section 8-6 hearsay exceptions is [the requirement]
that the declarant be unavailable as a witness. At common law, the
definition of unavailability has varied with the [individual] particular
hearsay exception at issue. For example, the Supreme Court has
recognized death as the only form of unavailability for the dying declaration and ancient private boundary hearsay exceptions. See, e.g.,
Rompe v. King, 185 Conn. 426, 429, 441 A.2d 114 (1981) (boundaries);
State v. Manganella, 113 Conn. 209, 215–16, 155 A. 74 (1931) (dying
declarations). [But in State v. Frye, 182 Conn. 476, 438 A.2d 735
(1980),] More recently, the court has adopted the federal rule’s uniform
definition of unavailability set forth in Fed. R. Evid. 804 (a). [for the
statement against penal interest exception; id., 481–82; thereby recognizing other forms of unavailability such as testimonial privilege and
lack of memory. See Fed. R. Evid. 804 (a); see also State v. Schiappa,
248 Conn. 132, 142–45, 728 A.2d 466 (1999). The court has yet to
determine whether the definition of unavailability recognized in Frye
applies to other hearsay exceptions requiring the unavailability of the
declarant.] See Maio v. New Haven, 326 Conn. 708, 726–27,

A.3d

(2017); see also State v. Schiappa, 248 Conn. 132, 141–42, 728
A.2d 466 (1999).
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[In keeping with the common law,] At this point, however, Section
8-6 [eschews a] contains no uniform definition of unavailability. [Reference should be made to common-law cases addressing the particular
hearsay exception.]
The proponent of evidence offered under Section 8-6 carries the
burden of proving the declarant’s unavailability. E.g., State v. Aillon,
202 Conn. 385, 390, 521 A.2d 555 (1987); State v. Rivera, 220 Conn.
408, 411, 599 A.2d 1060 (1991). To satisfy this burden, the proponent
must show that a good faith, genuine effort was made to procure
the declarant’s attendance by process or other reasonable means.
‘‘[S]ubstantial diligence’’ is required; State v. Lopez, 239 Conn. 56,
75, 681 A.2d 950 (1996); but the proponent is not required to do
‘‘everything conceivable’’ to secure the witness’ presence. (Internal
quotation marks omitted.) State v. Wright, supra, 107 Conn. App.
89–90. A trial court is not precluded from relying on the representations
of counsel regarding efforts made to procure the witness’ attendance
at trial if those representations are based on counsel’s personal knowledge. See Maio v. New Haven, supra, 326 Conn. 729.
With respect to deposition testimony, Practice Book § 13-31 (a) (4)
expands the scope of Section 8-6 by permitting the admissibility of
depositions in certain circumstances where the deponent is deemed
unavailable for purposes of that rule. Among other things, the rule
covers situations where a deponent is dead, at a greater distance
than thirty miles from the trial or hearing, out of state until the trial or
hearing terminates, or unable to attend due to age, illness, infirmity,
or imprisonment; where the party offering the deposition is unable
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to procure the attendance of the deponent by subpoena; or under
exceptional circumstances in the interest of justice. See Gateway Co.
v. DiNoia, 232 Conn. 223, 238 n.11, 654 A.2d 342 (1995) (observing
that Practice Book § 248 [d], now § 13-31 [a], ‘‘broadens the rules of
evidence by permitting otherwise inadmissible evidence to be admitted’’). See Section 8-2 (a) and the commentary thereto regarding
situations where the Code contains provisions that may have conflicted
with the Practice Book.
Numerous statutes also provide for the admissibility of former deposition or trial testimony under specified circumstances. See General
Statutes §§ 52-149a, 52-152 (a), 52-159, and 52-160.
(1) Former testimony.
Connecticut cases recognize the admissibility of a witness’ former
testimony as an exception to the hearsay rule when the witness subsequently becomes unavailable. E.g., State v. Parker, 161 Conn. 500,
504, 289 A.2d 894 (1971); Atwood v. Atwood, 86 Conn. 579, 584, 86
A. 29 (1913); State v. Malone, 40 Conn. App. 470, 475–78, 671 A.2d
1321, cert. denied, 237 Conn. 904, 674 A.2d 1332 (1996). For purposes
of the former testimony exception, the proponent must demonstrate
that a good faith, genuine effort was made to procure the attendance
of the witness at trial but is not required to demonstrate that efforts
were made to take the deposition of the witness. See Maio v. New
Haven, supra, 326 Conn. 729.
In addition to showing unavailability; e.g., Crochiere v. Board of
Education, 227 Conn. 333, 356, 630 A.2d 1027 (1993); State v. Aillon,
supra, 202 Conn. 391 [, 521 A.2d 555 (1991)]; the proponent must
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establish two foundational elements. First, the proponent must show
that the issues in the proceeding in which the witness testified and
the proceeding in which the witness’ former testimony is offered are
the same or substantially similar. E.g., State v. Parker, supra, 161
Conn. 504; In re Durant, 80 Conn. 140, 152, 67 A. 497 (1907); Perez
v. D & L Tractor Trailer School, 117 Conn. App. 680, 690, 981 A.2d
497 (2009), cert. denied, 294 Conn. 923, 985 A.2d 1062 (2010). The
similarity of issues is required primarily as a means of ensuring that
the party against whom the former testimony is offered had a motive
and interest to adequately examine the witness in the former proceeding. See Atwood v. Atwood, supra, 86 Conn. 584.
Second, the proponent must show that the party against whom the
former testimony is offered had an opportunity to develop the testimony
in the former proceeding. E.g., State v. Parker, supra, 161 Conn. 504;
Lane v. Brainerd, 30 Conn. 565, 579 (1862). This second foundational
requirement simply requires the opportunity to develop the witness’
testimony; the use made of that opportunity is irrelevant to a determination of admissibility. See State v. Parker, supra, 504; State v. Crump,
43 Conn. App. 252, 264, 683 A.2d 402, cert. denied, 239 Conn. 941,
684 A.2d 712 (1996).
The common law generally stated this second foundational element
in terms of an opportunity for cross-examination; e.g., State v. Weinrib,
140 Conn. 247, 252, 99 A.2d 145 (1953); probably because the cases
involved the introduction of former testimony against the party against
whom it previously was offered. Section 8-6 (1), however, supposes
development of a witness’ testimony through direct or redirect exami-
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nation, in addition to cross-examination; cf. Lane v. Brainerd, supra,
30 Conn. 579; thus recognizing the possibility of former testimony
being offered against its original proponent. The rules allowing a party
to impeach its own witness; Section 6-4; and authorizing leading questions during direct or redirect examination of hostile or forgetful witnesses, for example; Section 6-8 (b); provide added justification for
this approach.
Section 8-6 (1), [in harmony] consistent with the modern trend,
abandons the traditional requirement of mutuality, i.e., that the identity
of the parties in the former and current proceedings be the same; see
Atwood v. Atwood, supra, 86 Conn. 584; Lane v. Brainerd, supra, 30
Conn. 579; in favor of requiring merely that the party against whom
the former testimony is offered have had an opportunity to develop
the witness’ testimony in the former proceeding. See [5 J. Wigmore,
Evidence (4th Ed. 1974) § 1388, p. 111; cf.] In re Durant, supra, 80
Conn. 152.
(2) Dying declaration.
Section 8-6 (2) recognizes Connecticut’s common-law dying declaration hearsay exception. E.g., State v. Onofrio, 179 Conn. 23, 43–44,
425 A.2d 560 (1979); State v. Manganella, 113 Conn. 209, 215–16,
155 A. 74 (1931); State v. Smith, 49 Conn. 376, 379 (1881). The
exception is limited to criminal prosecutions for homicide. See, e.g.,
State v. Yochelman, 107 Conn. 148, 154–55, 139 A. 632 (1927);
Daily v. New York & New Haven R. Co., 32 Conn. 356, 358 (1865).
Furthermore, by demanding that ‘‘the death of the declarant [be] the
subject of the charge,’’ Section 8-6 (2) retains the requirement that
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the declarant be the victim of the homicide that serves as the basis
for the prosecution in which the statement is offered. See, e.g., State
v. Yochelman, supra, 155; Daily v. New York & New Haven R. Co.,
supra, 358[;see also C. Tait & J. LaPlante, supra, § 11.7.2, p. 353].
Section 8-6 (2), in accordance with common law, limits the exception
to statements concerning the cause of or circumstances surrounding
what the declarant considered to be his or her impending death. State
v. Onofrio, supra, 179 Conn. 43–44; see State v. Smith, supra, 49
Conn. 379. A declarant is ‘‘conscious of his or her impending death’’
within the meaning of the rule when the declarant believes that his or
her death is imminent and abandons all hope of recovery. See State
v. Onofrio, supra, 44; State v. Cronin, 64 Conn. 293, 304, 29 A. 536
(1894). This belief may be established by reference to the declarant’s
own statements or circumstantial evidence such as the administration
of last rites, a physician’s prognosis made known to the declarant or
the severity of the declarant’s wounds. State v. Onofrio, supra, 44–45;
State v. Swift, 57 Conn. 496, 505–506, 18 A. 664 (1888); In re Jose
M., 30 Conn. App. 381, 393, 620 A.2d 804, cert. denied, 225 Conn.
921, 625 A.2d 821 (1993). Dying declarations in the form of an opinion
are subject to the limitations on lay opinion testimony set forth in
Section 7-1. See State v. Manganella, supra, 113 Conn. 216.
(3) Statement against civil interest.
Section 8-6 (3) restates the rule from Ferguson v. Smazer, 151
Conn. 226, 232–34, 196 A.2d 432 (1963).
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(4) Statement against penal interest.
In State v. DeFreitas, 179 Conn. 431, 449–52, 426 A.2d 799 (1980),
the Supreme Court recognized a hearsay exception for statements
against penal interest, abandoning the traditional rule rendering such
statements inadmissible. See, e.g., State v. Stallings, 154 Conn. 272,
287, 224 A.2d 718 (1966). Section 8-6 (4) embodies the hearsay
exception recognized in DeFreitas and affirmed in its progeny. E.g.,
State v. Lopez, 239 Conn. 56, 70–71, 681 A.2d 950 (1996); State v.
Mayette, 204 Conn. 571, 576–77, 529 A.2d 673 (1987). The exception
applies in both criminal and civil cases. See Reilly v. DiBianco, 6 Conn.
App. 556, 563–64, 507 A.2d 106, cert. denied, 200 Conn. 804, 510
A.2d 193 (1986).
Recognizing the possible unreliability of this type of evidence, admissibility is conditioned on the statement’s trustworthiness. E.g., State
v. Hernandez, 204 Conn. 377, 390, 528 A.2d 794 (1987). Section 86 (4) sets forth three factors a court shall consider in determining a
statement’s trustworthiness, factors well entrenched in the commonlaw analysis. E.g., State v. Rivera, 221 Conn. 58, 69, 602 A.2d 571
(1992). Although the cases often cite a fourth factor, namely, the
availability of the declarant as a witness; e.g., State v. Lopez, supra,
239 Conn. 71; State v. Rosado, 218 Conn. 239, 244, 588 A.2d 1066
(1991); this factor has been eliminated because the unavailability of
the declarant is always required, and, thus, the factor does nothing
to change the equation from case to case. Cf. State v. Gold, 180 Conn.
619, 637, 431 A.2d 501 (‘‘application of the fourth factor, availability
of the declarant as a witness, does not bolster the reliability of the
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[statement] inasmuch as [the declarant] was unavailable at the time
of trial’’), cert. denied, 449 U.S. 920, 101 S. Ct. 320, 66 L. Ed. 2d
148 (1980).
Section 8-6 (4) preserves the common-law definition of ‘‘against
penal interest’’ in providing that the statement be one that ‘‘so far
tend[s] to subject the declarant to criminal liability that a reasonable
person in the declarant’s position would not have made the statement
unless the person believed it to be true.’’ Thus, statements other than
outright confessions of guilt may qualify under the exception as well.
State v. Bryant, 202 Conn. 676, 695, 523 A.2d 451 (1987); State v.
Savage, 34 Conn. App. 166, 172, 640 A.2d 637, cert. denied, 229
Conn. 922, 642 A.2d 1216 (1994). A statement is not made against
the declarant’s penal interest if made at a time when the declarant
had already been convicted and sentenced for the conduct that is the
subject of the statement. State v. Collins, 147 Conn. App. 584, 590–91,
82 A.3d 1208, cert. denied, 311 Conn. 929, 86 A.3d 1057 (2014).
The usual scenario involves the defendant’s use of a statement that
implicates the declarant[,] but exculpates the defendant. Connecticut
case law, however, makes no distinction between statements that
inculpate the declarant but exculpate the defendant, and statements
that inculpate both the declarant and the defendant. Connecticut law
supports the admissibility of this so-called ‘‘dual-inculpatory’’ statement, provided that corroborating circumstances clearly indicate its
trustworthiness. State v. Camacho, 282 Conn. 328, 359–62, 924 A.2d
99 (2007); State v. Schiappa, supra, 248 Conn. 154–55.
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When a narrative contains both disserving statements and collateral,
self-serving or neutral statements, the Connecticut rule admits the
entire narrative, letting the ‘‘trier of fact assess its evidentiary quality
in the complete context.’’ State v. Bryant, supra, 202 Conn. 697; accord
State v. Savage, supra, 34 Conn. App. 173–74.
Connecticut has adopted the Federal Rule’s definition of unavailability, as set forth in Fed. R. Evid. 804 (a), for determining a declarant’s
unavailability under this exception. State v. Frye, 182 Conn. 476,
481–82 & n.3, 438 A.2d 735 (1980); accord State v. Schiappa, supra,
248 Conn. 141–42.
(5) Statement concerning ancient private boundaries.
Section 8-6 (5) reflects the common law concerning private boundaries. See Porter v. Warner, 2 Root (Conn.) 22, 23 (1793). Section
8-6 (5) captures the exception in its current form. Wildwood Associates,
Ltd. v. Esposito, 211 Conn. 36, 44, 557 A.2d 1241 (1989); DiMaggio
v. Cannon, 165 Conn. 19, 22–23, 327 A.2d 561 (1973); Koennicke v.
Maiorano, 43 Conn. App. 1, 13, 682 A.2d 1046 (1996).
‘‘Unavailability,’’ for purposes of this hearsay exception, is limited
to the declarant’s death. See Wildwood Associates, Ltd. v. Esposito,
supra, 211 Conn. 44; Rompe v. King, 185 Conn. 426, 429, 441 A.2d
114 (1981)[; C. Tait & J. LaPlante, supra, § 11.10.2, p. 371].
The requirement that the declarant have ‘‘peculiar means of knowing
the boundary’’ is part of the broader common-law requirement that
the declarant qualify as a witness as if he were testifying at trial. E.g.,
Wildwood Associates, Ltd. v. Esposito, supra, 211 Conn. 44; Putnam,
Coffin & Burr, Inc. v. Halpern, 154 Conn. 507, 514, 227 A.2d 83 (1967).
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It is intended that this general requirement remain in effect, even
though not expressed in the text of the exception. Thus, statements
otherwise qualifying for admission under the text of Section 8-6 (5),
nevertheless, may be excluded if the court finds that the declarant
would not qualify as a witness had he testified in court.
Although the cases generally speak of ‘‘ancient’’ private boundaries;
e.g., Wildwood Associates, Ltd. v. Esposito, supra, 211 Conn. 44;
Putnam, Coffin & Burr, Inc. v. Halpern, supra, 154 Conn. 514; but see,
e.g., DiMaggio v. Cannon, supra, 165 Conn. 22–23; no case actually
defines ‘‘ancient’’ or decides what limitation that term places, if any,
on the admission of evidence under this exception.
(6) Reputation of a past generation.
Section 8-6 (6) recognizes the common-law hearsay exception for
reputation, or what commonly was referred to as ‘‘traditionary’’ evidence, to prove public and private boundaries or facts of public or
general interest. E.g., Hartford v. Maslen, 76 Conn. 599, 615, 57 A. 740
(1904); Wooster v. Butler, 13 Conn. 309, 316 (1839). [See generally
C. Tait & J. LaPlante, supra, § 11.17.]
Section 8-6 (6) retains both the common-law requirement that the
reputation be that of a past generation; Kempf v. Wooster, 99 Conn.
418, 422, 121 A. 881 (1923); Dawson v. Orange, 78 Conn. 96, 108,
61 A. 101 (1905); and the common-law requirement of antiquity. See
Hartford v. Maslen, supra, 76 Conn. 616.
Because the hearsay exception for reputation or traditionary evidence was disfavored at common law; id., 615; Section 8-6 (6) is not
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intended to expand the limited application of this common-law
exception.
(7) Statement of pedigree and family relationships.
Out-of-court declarations describing pedigree and family relationships have long been excepted from the hearsay rule. Ferguson v.
Smazer, 151 Conn. 226, 230–31, 196 A.2d 432 (1963); Shea v. Hyde,
107 Conn. 287, 289, 140 A. 486 (1928); Chapman v. Chapman, 2
Conn. 347, 349 (1817). Statements admissible under the exception
include not only those concerning genealogy, but those revealing facts
about birth, death, marriage and the like. See Chapman v. Chapman,
supra, 349.
Dicta in cases suggest that forms of unavailability besides death
may qualify a declarant’s statement for admission under this exception.
See Carter v. Girasuolo, 34 Conn. Supp. 507, 511, 373 A.2d 560
(1976); cf. Ferguson v. Smazer, supra, 151 Conn. 230 n.2.
The declarant’s relationship to the family or person to whom the
hearsay statement refers must be established independently of the
statement. Ferguson v. Smazer, supra, 151 Conn. 231.
(8) Forfeiture by wrongdoing.
This provision has roots extending far back in English and American
common law. See, e.g., Lord Morley’s Case, 6 Howell State Trials
769, 770–71 (H.L. 1666); Reynolds v. United States, 98 U.S. 145,
158–59, 25 L. Ed. 244 (1878). ‘‘The rule has its foundation in the
maxim that no one shall be permitted to take advantage of his own
wrong . . . .’’ Reynolds v. United States, supra, 159; see also State
v. Henry, 76 Conn. App. 515, 534–39, 820 A.2d 1076, cert. denied,
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264 Conn. 908, 826 A.2d 178 (2003). Section 8-6 (8) represents a
departure from Rule 804 (b) (6) of the Federal Rules of Evidence,
which provides a hearsay exception for statements by unavailable
witnesses where the party against whom the statement is offered
‘‘engaged or acquiesced in wrongdoing that was intended to, and did,
procure the unavailability of the declarant as a witness.’’ Section 8-6
(8) requires more than mere acquiescence.
The preponderance of evidence standard should be employed in
determining whether a defendant has procured the unavailability of a
witness for purposes of this exception. See State v. Thompson, 305
Conn. 412, 425, 45 A.3d 605 (2012), cert. denied, 568 U.S. 1146,133
S. Ct. 988, 184 L. Ed. 2d 767 (2013). A defendant who wrongfully
procures the unavailability of a witness forfeits any confrontation clause
claims with respect to statements made by that witness. See id.,
422–23.
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NOTICES

Small Claims Decentralization

Effective Monday, October 16, 2017, the Centralized Small Claims Office located
at 80 Washington Street, Hartford, CT 06106 will be closed. No new small claims
writs or any other documents on small claims cases can be filed at the Centralized
Small Claims Office in person, by fax or by mail as of that date.
Effective Friday, September 1, 2017 and after, any small claims cases filed on
paper or electronically will have an answer date after October 16, 2017, and any
existing small claims case that requires a hearing date or has a final date for
compliance ordered by a magistrate after September 1, 2017 will be transferred to
the small claims docket at the appropriate judicial district or housing session. Upon
transfer, a new docket number will be assigned, and documents filed on paper must
include the new docket number and be filed with the clerk of the appropriate location.
Documents filed electronically must be filed using the new docket number through
E-Services Superior Court E-Filing not Centralized Small Claims E-Filing. Until
5:00 p.m. on October 13, 2017, any new cases, or documents filed on existing cases
that have not been transferred, can be filed on paper with the Centralized Small
Claims Office or appropriate court location, or electronically through Centralized
Small Claims E-Filing by attorneys and law firms without an exclusion from electronic services requirements.
Effective October 16, 2017, and after, any new small claims cases filed on paper
must be filed with the appropriate judicial district or housing session location clerk’s
office as set forth in Section 51-345 and 51-346 of the Connecticut General Statutes.
Any new small claims case filed electronically must be filed through Superior Court
E-Filing. Any documents filed on paper on an existing case that has not been
transferred to a judicial district or housing session location must be filed with the
appropriate judicial district or housing session clerk’s office so that the case can
then be transferred by the clerk and assigned a new docket number. Any application
for an execution filed electronically on a small claims case that has not been
transferred and assigned a new docket number, must be filed using the existing
small claims docket number through Centralized Small Claims E-Filing, not Superior
Court E-Filing. Once the execution is filed, the case will be transferred to the small
claims docket in the appropriate judicial district or housing session location and
assigned a new docket number.
To view a file that has not been transferred and assigned a new docket number,
contact the appropriate judicial district or housing session location for assistance.
For more information on small claims decentralization, go to the Judicial Branch
website at www.jud.ct.gov or a clerk’s office, court service center, public information
desk or law library.
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Notice of Certification as Authorized House Counsel
Upon recommendation of the Bar Examining Committee, in accordance with
§ 2-15A of the Connecticut Practice Book, notice is hereby given that the following
individuals have been certified by the Superior Court as Authorized House Counsel
for the organization named:
Certified as of September 14, 2017:
Nathan J. Dowen

Franchise World Headquarters, LLC

Certified as of September 15, 2017:
Daniel Boglioli
Andrew Borteck
Alexandra A. Goldstein
Brett Todd Goodman
Nancy K. Picknally
Mareike Rehbein
Richard Rose
Thomas M. Wilson

Charter Communications, Inc.
NBC Universal
NBC Sports
NBC Sports
Diageo North
Boehringer Ingelheim
Coronado Coal, LLC
Charter Communications, Inc.
Hon. Patrick L. Carroll III
Chief Court Administrator

Notice of Application for Reinstatement to the Bar
On 9/6/2017 Joseph Colbert filed in the Superior Court for the Judicial District
of Fairfield at Bridgeport in docket number FBT CV12 603 01 31s an Application
for Reinstatement as an Attorney Admitted to the Practice of Law in Connecticut.
The Application will be referred to a Standing Committee on Recommendations
for Admission to the Bar.
Robert A. Wilock, II
Chief Clerk
Judicial District of Fairfield at Bridgeport

