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IN RE TAIJHA H.-B.*
(SC 20151)

Palmer, McDonald, Mullins, Kahn and Ecker, Js.
Syllabus

Pursuant to the United States Supreme Court’s decision in Anders v. Califor-
nia (386 U.S. 738), appointed appellate counsel for an indigent defendant
who concludes that the grounds for the defendant’s appeal are wholly
frivolous and wishes to withdraw from representation must, prior to
withdrawal, provide the court and the defendant with a brief outlining
anything in the record that may support the appeal, and the defendant
must be given time to raise any additional, relevant points. Thereafter,
the court must conduct an independent review of the entire record and
may allow counsel to withdraw if it agrees with counsel’s conclusion
that the defendant’s appeal is entirely without merit.

The respondent mother, who is indigent and whose parental rights with
respect to her child, T, had been terminated, appealed from the Appellate
Court’s dismissal of her appeal from, inter alia, the trial court’s granting
of her appointed counsel’s motion to withdraw from representing her
on appeal in light of his conclusion that such an appeal would be frivo-
lous. After the trial court rendered judgment terminating the respon-
dent’s parental rights, counsel was appointed to review the respondent’s
case for potential grounds for appeal. The court reporter was unable
to provide counsel with a complete set of transcripts, and, thus, counsel
was unable to fully review the case file for potential appealable issues,
prior to the deadline for filing an appeal. Nevertheless, counsel pro-
ceeded to file a timely appeal from the judgment terminating her parental
rights. After receiving the remaining transcripts, counsel completed his
review of the case and advised the respondent that he would be unable
to represent her on appeal because there were no appealable issues
that were not frivolous. Counsel then filed motions in the trial court
and the Appellate Court seeking to withdraw. The Appellate Court denied
counsel’s motion without prejudice pending resolution of the matter in
the trial court. After multiple hearings, the trial court granted counsel’s
motion to withdraw without requiring him to file an Anders brief or
conducting an independent review of the record to determine whether
the respondent’s appeal would be frivolous. Subsequently, counsel
amended the respondent’s appeal to include the issue of whether the
trial court should have allowed him to withdraw without utilizing the

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.
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Anders procedure. The Appellate Court thereafter dismissed the respon-
dent’s amended appeal on the ground that the Anders procedure is not
applicable to the withdrawal of an appellate attorney in child protection
proceedings and also on the ground that the appeal was not properly
filed due to a failure to comply with the rule of practice (§ 79a-3 [c])
establishing the procedure by which an indigent party who wishes to
appeal from the termination of his or her parental rights but whose
appointed trial counsel declines to pursue the appeal may obtain review
by the Division of Public Defender Services. On the granting of certifica-
tion, the respondent appealed to this court from the Appellate Court’s
dismissal of her amended appeal. Held:

1. The Appellate Court improperly dismissed the respondent’s appeal for
failure to comply with Practice Book § 79a-3 (¢) insofar as counsel filed
the respondent’s original appeal before he fully reviewed the merits of
that appeal; as § 79a-3 (c) does not purport to authorize the taking of
an appeal by an indigent party but, rather, merely dictates the procedure
by which an appointed appellate review attorney is to engage and assist
in that process, this court did not read § 79a-3 (c) to mandate the
dismissal of the respondent’s appeal when, under the unusual circum-
stances of the case, the respondent’s counsel, through no fault of his
own, was unable to fully review the case prior to the deadline for filing
the appeal and prudently opted to file the appeal prior to making a final
merits determination in order to preserve the respondent’s rights.

2. The respondent could not prevail on her claim that Practice Book § 79a-
3 violates the equal protection clause of the fourteenth amendment to
the United States constitution on the ground that the rule imposes a
higher legal burden on appeals brought by indigent litigants who have
been assigned counsel than on litigants who have the financial means
to hire private counsel: although the Rules of Professional Conduct (3.1)
generally prohibit an attorney from taking an appeal that is frivolous
whereas the rules of practice (§§ 35a-21 [b] and 79a-3) governing appeals
in child protection matters by indigent parents permit assigned counsel
to appeal if counsel determines there is merit to an appeal, the concepts
of nonfrivolous appeals and potentially meritorious appeals are deemed
to be synonymous for purposes of § 79a-3, as reviewing counsel for an
indigent parent and a parent who is not indigent must apply the same
standards in determining whether there is no merit to an appeal as in
determining whether the appeal would be frivolous; accordingly, § 79a-
3 does not impose a higher standard on indigent parents seeking to
appeal from a termination of their parental rights, and, therefore, the
rules do not treat indigent and nonindigent parents differently.

3. The respondent had a right under the due process clause of the fourteenth
amendment to the assistance of counsel in connection with her appeal
from the termination of her parental rights: pursuant to the United States
Supreme Court’s decision in Lassiter v. Dept. of Social Services (452
U.S. 18), whether the due process clause of the fourteenth amendment
requires the appointment of counsel for an indigent parent whenever a
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state seeks to terminate his or her parental rights is a fact specific
determination that must be made on a case-by-case basis, and this court
determined, on the basis of the United States Supreme Court’s decision
inM.L.B.v.S.L.J. exrel. S.L.J. (512 U.S. 102), that this right to appointed
counsel, if it is found to apply in termination proceedings, also applies
to appeals from termination decisions; moreover, in determining
whether the right to counsel is required under Lassiter, a court is to
consider various factors, including whether the indigent parent faces
potential criminal liability as a result of evidence presented in the pro-
ceedings, whether expert testimony will be presented, whether the case
will involve complex points of substantive or procedural law, whether
the parent has shown a willingness to participate in the proceedings,
in contesting termination, and in strengthening his or her relationship
with the child, and whether the parent might reasonably prevail with
the assistance of counsel; furthermore, consideration of those factors
led this court to find a right to appointed counsel in the present case,
as the respondent had a long history of criminal activity and was facing
new charges at the time of the termination proceedings, and evidence
presented during those proceedings could have influenced her prosecu-
tion or implicated the respondent in various other crimes, the respon-
dent’s termination proceedings involved testimony by multiple experts,
and the court relied heavily on that testimony in reaching its conclusions
that the respondent was incapable of caring for T and was unable or
unwilling to benefit from reunification efforts, the respondent previously
had been adjudicated incompetent and had serious, unresolved mental
health issues that would have made it difficult, if not impossible, for
her to devise and execute a viable appellate strategy if she had been
required to represent herself, and there was abundant evidence that the
respondent had demonstrated a commitment to reestablishing custody
and maintaining a parental relationship with T, and to actively asserting
her legal rights.

4. The respondent having had a constitutional right to appointed appellate
counsel, due process did not permit her counsel to withdraw for lack
of a nonfrivolous issue on which to proceed without demonstrating,
either in the form of an Anders brief or in the context of a hearing, that
the record had been thoroughly reviewed for potentially meritorious
issues, and without taking sufficient steps to facilitate review of the
case by the respondent and the presiding court for the purpose of a
determination of whether counsel accurately concluded that any appeal
would be meritless: this court based its determination that some Anders-
type procedure was required in the present case on the fact that the
majority of courts that have addressed this issue have imposed such a
requirement as a matter of federal or state constitutional law, the fact
that most of the same rationales that require the use of the Anders
procedure in the criminal context apply with equal force to termination
proceedings, and the fact that the benefits of obtaining a second opinion
in the form of some limited judicial review of counsel’s no merit determi-



Page 6

CONNECTICUT LAW JOURNAL October 8, 2019

300 OCTOBER, 2019 333 Conn. 297

In re Taijha H.-B.

nation more than offset the potential costs, and, in light of the circum-
stances of the case, fundamental fairness required that the respondent be
afforded some minimal procedural protections before the court accepted
counsel’s representation that any appeal would be frivolous and poten-
tially required the respondent to proceed on a self-represented basis;
moreover, in termination cases in which there is a right to some Anders-
type procedure, and subject to the discretion of the presiding court,
that court must conduct a colloquy sufficient to ascertain that appointed
counsel has evaluated all potential grounds for appeal and has brought
the most promising grounds to the court’s attention, the indigent parent
must be afforded an opportunity to review counsel’s conclusion and to
bring to the court’s attention what he or she believes are any appealable
issues, and the court must reach its independent conclusion that any
appeal would be frivolous; furthermore, a review of the record in the
present case led this court to conclude that the trial court had failed
to observe adequate procedural safeguards before permitting the respon-
dent’s counsel to withdraw, as the record did not indicate that the trial
court was sufficiently apprised of the facts and legal issues involved in
the case so as to enable it to perform an independent review, that the
court did in fact form its independent judgment that the respondent’s
counsel had accurately determined that any appeal would be meritless,
or that counsel adequately communicated to the respondent her proce-
dural options in the event that counsel was allowed to withdraw; accord-
ingly, the Appellate Court improperly dismissed the respondent’s
amended appeal on the ground that Anders was inapplicable to the
withdrawal of an appellate attorney in child protection proceedings, and
the case was remanded in order to allow the trial court, at a minimum,
to conduct a hearing to verify, on the record, that the respondent had
been advised as to any potential grounds for appeal and had the opportu-
nity to question counsel, to be satisfied that counsel has fully explored
potential grounds for appeal, and to independently determine that any
appeal by the respondent would be frivolous.
(Two justices concurring in part and dissenting
in part in one opinion)

Argued January 22—officially released September 27, 2019%*
Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights as to
their minor child, brought to the Superior Court in the
judicial district of New Haven, Juvenile Matters, and
tried to the court, Marcus, J.; judgment terminating the
respondents’ parental rights, from which the respon-

** September 27, 2019, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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dent mother appealed to the Appellate Court; thereafter,
the court, Burke, J., granted the motion to withdraw
filed by the respondent mother’s counsel; subsequently,
the respondent mother amended her appeal, and the
Appellate Court dismissed the amended appeal; there-
after, the respondent mother, on the granting of certifi-
cation, appealed to this court. Reversed; further pro-
ceedings.

James P. Sexton, assigned counsel, with whom were
Megan L. Wade, assigned counsel, and, on the brief,
Emily Graner Sexton, assigned counsel, for the appel-
lant (respondent mother).

John E. Tucker, assistant attorney general, with
whom, on the brief, were George Jepsen, former attor-
ney general, Benjamin Zivyon and Jessica Gauvin,
assistant attorneys general, and Hannah Kalichman,
certified legal intern, for the appellee (petitioner).

Joshua Michtom, assistant public defender, Jay
Sicklick and Dan Barrett filed a brief for the Office of
the Chief Public Defender et al. as amici curiae.

Chris Oakley, Bet Gailor, Ellen Morgan, Douglas
Monaghan, Katherine Dornelas and Benjamin Watten-
maker filed a brief for the Child Welfare and Juvenile
Law Section of the Connecticut Bar Association as ami-
cus curiae.

Opinion

PALMER, J. Under Practice Book § 79a-3,! in a case
involving the termination of parental rights in which
the attorney appointed to represent an indigent party

! Practice Book § 79a-3 (b) provides in relevant part: “If a trial attorney
who has provided representation to an indigent party through the Division
of Public Defender Services declines to pursue an appeal and the indigent
party expressly wishes to appeal, the trial attorney shall within twenty days
of the decision or judgment simultaneously file with the court before which
the matter was heard a motion for an additional twenty day extension of time
to appeal, a sworn application signed by the indigent party for appointment
of an appellate review attorney and a waiver of fees, costs and expenses,
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in the trial court declines to pursue an appeal, that
party may seek the appointment of an appellate review
attorney who, after reviewing the case and determining
that there is a legitimate basis for an appeal, is required
to represent the party on appeal. The principal issue
presented by this certified appeal is whether an appel-
late review attorney appointed to represent an indigent
parent in an appeal from the termination of his or her
parental rights must follow the procedure set forth in
Anders v. California, 386 U.S. 738, 87 S. Ct. 1396,
18 L. Ed. 2d 493 (1967), before being permitted to with-
draw from representation on the ground that he or she
is unable to identify any nonfrivolous basis for appeal.?
We hold that when, as in the present case, the circum-
stances are such that the indigent parent has a consti-
tutional right to appellate counsel, counsel may not be

including the cost of an expedited transcript, and shall immediately request
an expedited transcript from the court reporter in accordance with Section
79a-5, the cost of which shall be paid for by the Division of Public Defender
Services. . . .”

Practice Book § 79a-3 (c) (1) provides: “If the appellate review attorney
determines that there is merit to an appeal, that attorney shall file the appeal
in accordance with Section 63-3.”

Practice Book § 79a-3 (c) (2) provides: “If the reviewing attorney deter-
mines that there is no merit to an appeal, that attorney shall make this
decision known to the judicial authority, to the party and to the Division
of Public Defender Services at the earliest possible moment. The reviewing
attorney shall inform the party, by letter, of the balance of the time remaining
to appeal as a self-represented party or to secure counsel who may file an
appearance to represent the party on appeal at the party’s own expense. A
copy of the letter shall be sent to the clerk for juvenile matters forthwith.”

2 “In Anders, the United States Supreme Court outlined a procedure that
is constitutionally required when, on direct appeal, appointed counsel con-
cludes that an indigent defendant’s case is wholly frivolous and wishes to
withdraw from representation. . . . Under Anders, before appointed coun-
sel may withdraw, he or she must provide the court and the defendant with
a brief outlining anything in the record that may support the appeal, and
the defendant must be given time to raise any additional relevant points.
. . . Thereafter, the court, having conducted its own independent review
of the entire record of the case, may allow counsel to withdraw if it agrees
with counsel’s conclusion that the appeal is entirely without merit.” (Cita-
tions omitted.) State v. Francis, 322 Conn. 247, 250 n.3, 140 A.3d 927 (2016).
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permitted to withdraw without, first, demonstrating,
whether in the form of an Anders brief or in the con-
text of a hearing, that the record has been thoroughly
reviewed for potential meritorious issues, and, second,
taking steps sufficient to facilitate review of the case,
by the indigent parent and the presiding court, for the
purpose of a determination as to whether the attorney
accurately concluded that any appeal would be mer-
itless.

In 2015, the petitioner, the Commissioner of Children
and Families, filed a petition to terminate the parental
rights of the natural parents of then six year old Taijha
H.-B.: her mother, Sonya B., the respondent, and her
father, Harold H.> After the trial court granted the
petition and rendered judgment thereon, the Office of
the Chief Public Defender appointed counsel for the
respondent, who is indigent, to review the matter for
a possible appeal as required by Practice Book § 79a-
3 (c). Counsel filed a timely appeal but subsequently
filed motions in both the trial court and the Appellate
Court to withdraw his appearance for want of a nonfriv-
olous issue on which to proceed. The trial court granted
counsel’s motion to withdraw, accepting counsel’s rep-
resentation that the appeal was without merit. Counsel
subsequently amended the respondent’s appeal, adding
a claim that the trial court should not have permitted
him to withdraw without first requiring him to comply
with Anders. The Appellate Court, acting on its own
motion, dismissed the amended appeal on the following
two independent grounds: (1) the amended appeal was
not properly filed pursuant to § 79a-3 (c), which, in the
view of that court, does not permit an appellate review
attorney to file an appeal without first having deter-
mined that there is merit to the appeal; and (2) the
briefing procedure set forth in Anders is not applicable

3 Harold H. has not contested the judgment terminating his parental rights
and is not a party to the present appeal. We hereinafter refer to Sonya B.
as the respondent and to Harold H. by name.
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to the withdrawal of an appellate review attorney in a
child protection proceeding. We granted certification
to appeal with respect to both issues. In re Taijha H.-
B., 329 Conn. 914, 187 A.3d 423 (2018). Because we agree
with the respondent that, under the circumstances of
this case, her amended appeal was not improperly filed
and also that the appellate review attorney should not
have been permitted to withdraw without first assisting
the trial court in conducting a review of the case, we
reverse the judgment of the Appellate Court. We reject,
however, the respondent’s additional claim that § 79a-
3 (c), on its face, violates the equal protection clause
of the fourteenth amendment to the United States con-
stitution.

I

The record reveals the following relevant facts, as
found by the trial court or that are undisputed, and
procedural history. The child at the center of this dis-
pute, Taijha, was born to the respondent and Harold
H. in November, 2008. The Department of Children and
Families was involved with Taijha from the outset due
to the respondent’s admitted use of illegal substances
during pregnancy.

In 2014, the commissioner filed a neglect petition and
requested an order of temporary custody, both of which
were granted. The trial court subsequently approved
permanency plans of termination of the respondent’s
and Harold H.’s parental rights, and adoption. In Octo-
ber, 2015, the commissioner filed a petition for termina-
tion of parental rights.

In 2017, following a trial that included medical testi-
mony by two expert witnesses, the court, Marcus, J.,
granted the petition, terminating the parental rights of
the respondent and Harold H. Among other things, the
court found, by clear and convincing evidence, that the
respondent had an extensive mental health history with
a diagnosis of psychotic disorder; a history of selling
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and abusing illicit substances, primarily marijuana and
phencyclidine (PCP); a significant criminal history,
including multiple arrests and incarcerations during
Taijha’s life; a history of hostile and violent conduct
toward both Taijha and others; and an inability to focus
on, prioritize, and meet Taijha’s emotional needs. At
the time of trial, the respondent was again incarcerated,
this time for charges involving an alleged armed rob-
bery.

The court further found that the respondent had
failed to follow through in obtaining numerous services
recommended or facilitated by the department. These
include services relating to domestic violence preven-
tion, substance abuse testing and treatment, parenting
skills, and mental health assessment and treatment.
As a result of this history and other issues involving
Harold H., including incidents of domestic violence
between the respondent and Harold H. in Taijha’s pres-
ence, there had been seven neglect substantiations
involving Taijha, and Taijha was removed from her
mother’s care and placed with relative and nonrelative
foster parents at various times. On two occasions, the
respondent abducted Taijha during periods when she
did not have custody of her.

Ultimately, the court concluded, consistent with the
expert medical testimony, that the respondent was
unable or unwilling to benefit from the various efforts
the department had made to reunify her with Taijha
and that she had failed to rehabilitate. These findings
largely reflected the respondent’s frequent incarcera-
tion, her lack of stable housing and employment, and,
above all, the serious, deteriorating mental health prob-
lems that she refused to address. The court also found
that, although Taijha has an emotional bond with the
respondent, their relationship and the attendant insta-
bility had a negative impact on Taijha, on balance,
and that Taijha, who was eight years old at that time,
expressed a preference to live with her foster parents,
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whom she identified as her family and who, the court
further found, provide a “safe, secure and reliable”
home.

The following additional procedural history, which
transpired after the trial court terminated the parental
rights of the respondent and Harold H., is the primary
subject of the present appeal. The court granted the
petition to terminate the parental rights of the respon-
dent and Harold H. on September 25, 2017. On Octo-
ber 13, 2017, the Office of the Chief Public Defender
appointed Attorney James Sexton to review the case
for potential grounds for appeal. After Sexton sought
and was granted the single extension of time that is
permitted under the rules of practice; see Practice Book
§ 79a-2; the final deadline for the respondent to appeal
from the judgment of termination would have been
November 6, 2017.

Although Sexton timely requested and received tran-
scripts of the trial court proceedings, his review of
the initial set of transcripts revealed that they were
incomplete. Because the court reporter was unable to
provide a complete set of transcripts for review prior
to the deadline for filing an appeal, and Sexton, there-
fore, was unable to fully review the case file for potential
appealable issues, he proceeded to file an appeal on
behalf of the respondent on November 6, 2017, in order
to preserve her appellate rights.

On November 15, 2017, Sexton received the full set
of transcripts, completed his review of the case, and
advised the respondent that he would be unable to rep-
resent her on appeal for lack of any nonfrivolous issue
on which to proceed. Sexton then filed motions to with-
draw his appearances with the Appellate Court and the
trial court. See Practice Book § 3-10.* The Appellate

4 Practice Book § 3-10 sets forth the procedures and requirements that
apply when an attorney wishes to withdraw an appearance.



October 8, 2019 CONNECTICUT LAW JOURNAL Page 13

333 Conn. 297 OCTOBER, 2019 307

In re Taijha H.-B.

Court denied the motion without prejudice, pending
resolution of the matter in the trial court.

The trial court, Burke, J., conducted a hearing on the
motion to withdraw, during which Sexton represented
that, upon a full review of the record, he was unable
to identify any nonfrivolous ground for appeal. Sexton
further represented that he had explained this conclu-
sion to the respondent and to her guardian ad litem,
and had advised them as to the respondent’s options
and her rights should she choose to proceed on a self-
represented basis or to hire alternative counsel. The
trial court, raising sua sponte the question of whether
replacement counsel must be appointed if Sexton were
permitted to withdraw, scheduled a second hearing and
asked the parties to brief that question.

In his brief to the trial court, Sexton argued not only
that due process might require the appointment of
replacement counsel for the respondent, but also that
Sexton himself should not be permitted to withdraw
without first having complied with the Anders require-
ments. Following a second hearing, the trial court
granted Sexton’s motion to withdraw without requir-
ing the filing of an Anders brief or conducting its own
independent review to determine whether any appeal
would be frivolous. Sexton then amended the respon-
dent’s appeal to include the issue of whether the court
should have allowed him to withdraw without utilizing
the Anders procedure.

Before the amended appeal had been briefed, the
Appellate Court, sua sponte, ordered the parties to
appear and give reason why that appeal should not be
dismissed because (1) “the appeal was not properly
filed pursuant to [Practice Book] § 79a-3 (c),” and (2)
“the procedure set forth in Anders . . . is not applica-
ble to the withdrawal of an appellate review attorney in
child protection proceedings.” Following argument on
the motion, the Appellate Court dismissed the amended
appeal for both of those reasons.
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This certified appeal followed. Additional facts will
be set forth as necessary.

I

We first consider whether the Appellate Court prop-
erly dismissed the respondent’s amended appeal for
failure to comply with Practice Book § 79a-3 (c). The
respondent contends, and we agree, that the rule does
not envision or account for the unique scenario involved
in the present case. For that reason, her appeal should
not have been dismissed on procedural grounds.’

In its order dismissing the respondent’s amended
appeal, the Appellate Court stated that “the appeal was
not properly filed pursuant to [Practice Book] § 79a-3

5 Although the meaning of Practice Book § 79a-3 (c) is central to the
respondent’s claim that her appeal was improperly dismissed, neither party
directly addresses the issue of whether the Appellate Court properly con-
strued that provision. Although the respondent argues that the rule makes
no provision for a scenario such as the one involved in the present case,
she nevertheless appears to assume, arguendo, that the Appellate Court
properly construed Practice Book § 79a-3 (c). She argues that dismissing
her appeal pursuant to that provision was improper because (1) it abridged
her broader substantive right to counsel, as manifested in General Statutes
§§ 45a-716 (b), 45a-717, 46b-135 (b), 46b-136 and 51-296a (b), and (2) it
violated her equal protection rights insofar as it treats her differently from
similarly situated, nonindigent parents, who are not barred from filing an
appeal prior to an assessment of the merits thereof. See Practice Book § 63-
4 (a) (1) (appellant must file preliminary statement of appellate issues within
ten days of filing appeal); Practice Book § 79a-2 (establishing deadlines for
filing appeal).

The commissioner, by contrast, contends that the Appellate Court cor-
rectly construed and applied Practice Book § 79a-3 (c). Her argument for
that position is conclusory, however, and she makes no attempt either to
address the respondent’s arguments or to defend the Appellate Court’s
dismissal of the amended appeal on this ground.

In order to assess whether the Appellate Court properly dismissed the
respondent’s amended appeal pursuant to Practice Book § 79a-3 (c), we
first are required to construe that rule. Because we conclude that the Appel-
late Court incorrectly construed Practice Book § 79a-3 (c¢) and that the rule
did not require the dismissal of the respondent’s amended appeal, we need
not consider the respondent’s arguments that construing the provision in
that manner abridged her statutory and constitutional rights. In part III of
this opinion, however, we do address a different equal protection argument
that the respondent raised and that is likely to arise again on remand.
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(¢).”® That rule establishes the following procedure by
which an indigent party, who wishes to appeal from
a termination of parental rights but whose appointed
trial counsel declines to pursue the appeal, may obtain
review by the Division of Public Defender Services: “If
the appellate review attorney determines that there is
merit to an appeal, that attorney shall file the appeal
in accordance with [Practice Book §] 63-3.” Practice
Book § 79a-3 (c¢) (1). Furthermore, “[i]f the reviewing
attorney determines that there is no merit to an appeal,
that attorney shall make this decision known to the
judicial authority, to the party and to the Division of Pub-
lic Defender Services at the earliest possible moment.
The reviewing attorney shall inform the party, by letter,
of the balance of the time remaining to appeal as a self-
represented party or to secure counsel who may file an
appearance to represent the party on appeal at the par-
ty’s own expense.” Practice Book § 79a-3 (c) (2).

On its face, the rule envisions and addresses only
two possibilities. If the appellate review attorney com-
pletes a review of the case prior to the deadline for fil-
ing an appeal and determines that there is merit, then
that attorney is directed to file an appearance in the
Appellate Court; see Practice Book § 35a-21 (b); and to
file the appeal on behalf of the indigent party. If a timely
review fails to reveal any merit, then the participation
of the appellate review attorney is limited to advising
the party thereof. The party then has the option of fil-
ing an appeal on a self-represented basis or obtaining
private counsel. Both prongs of the rule thus assume that
the reviewing attorney is capable of completing a full
review of the case prior to the filing deadline.

In the vast majority of cases, a diligent attorney will
be able to complete this review within the appeal per-

5 Because the Appellate Court dismissed the amended appeal by way of
summary order, without a written decision, and because the commissioner
does not actively defend or present a rationale to support this aspect of the
Appellate Court’s order, our discussion of the basis for that court’s order
is necessarily somewhat speculative.
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iod. In the present case, however, it is undisputed that,
through no fault of his own, Sexton was unable to
review the case fully prior to the filing deadline. Facing
adilemma in which he was unable to comply with either
Practice Book § 79a-3 (c¢) (1) (by filing an appeal that
he had determined to have potential merit) or § 79a-3
(¢) (2) (by informing the respondent prior to the filing
deadline that, in his estimation, there was no nonfrivo-
lous ground for appeal), and lacking any guidance from
the rules of practice, Sexton prudently opted to file the
appeal, in order to preserve the respondent’s rights,
prior to making a final merits determination.

The commissioner contends that the better option
would have been for Sexton to file a motion in the
Appellate Court to suspend the rules; see Practice Book
§ 60-3; to allow an additional extension of time to obtain
the missing portions of the trial record. We do not dis-
agree that this option is available, and perhaps even
preferable, as we have little doubt that such a motion
would have been granted under the circumstances.”

The issue before us, however, is whether the rules
categorically prohibit an appellate review attorney from
filing a timely appeal, prior to completing a full merits
review, even under the unique circumstances of this
case.’ In addressing this issue, we are mindful of the
“long recognized presumption in favor of appellate
jurisdiction”; Seebeck v. State, 246 Conn. 514, 533, 717
A.2d 1161 (1998); and also that the rules of practice
are to be construed liberally, rather than narrowly and
technically, in order to facilitate judicial business and
to advance justice. See Practice Book §§ 1-8 and 60-1,

"The amici Office of the Chief Public Defender, American Civil Liberties
Union of Connecticut, and Center for Children’s Advocacy represent that,
in their experience, the Appellate Court never has rejected a motion to file
a late appeal under such circumstances.

8 Like our interpretation of statutes, our interpretation of the rules of
practice presents an issue of law subject to plenary review. E.g., State v.
Jones, 314 Conn. 410, 418, 102 A.3d 694 (2014).
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see also 3A S. Singer, Sutherland Statutes and Statutory
Construction (8th Ed. 2018) §67:10, pp. 404-406
(“Courts usually favor a party’s right of appeal and
construe statutes and rules to protect that prerogative
. . .. The essential policy animating this broad judicial
approach is . . . that courts should consider cases on
their merits and in terms of a party’s substantive rights
and not defeat them on mere technicalities.”).

The primary argument in favor of the Appellate
Court’s reading of Practice Book § 79a-3 (c) would seem
to be a prohibition by negative implication. It is well
established that “[a] statute that prescribes that a thing
should be done in a particular way, carries with it an
implied prohibition against doing it in any other way
.. .. New Haven v. Whitney, 36 Conn. 373, 375 (1870).
From the fact that the rule requires a reviewing attorney
to file an appeal after having found potential merit, the
Appellate Court apparently drew a negative implication
that the attorney may not file the appeal prior to having
made such a finding.

The principle of prohibition by negative implication,
however, applies most directly in situations in which a
statute or rule confers enumerated powers. See State
v. White, 204 Conn. 410, 424, 528 A.2d 811 (1987). “But
when the power to do a thing exists and may be exer-
cised according to the usual methods of law or equity,
and the statute is only by way of regulation or enlarge-
ment of the power, then there can be no implied prohibi-
tion of the power, or to the way it is to be enforced.”
Johnston v. Allis, 71 Conn. 207, 217, 41 A. 816 (1898);
see also 3A S. Singer, supra, § 69:13, pp. 933-34 (with
respect to termination of parental rights statutes, purely
procedural language that is neither prohibitory nor
jurisdictional is usually directory rather than manda-

tory).
The rules of practice permit an indigent parent, like

any other party, to file an appeal without first having
conducted a full review of the record and having made
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aformal determination of merit. See Practice Book § 63-
4 (a) (1). Section 79a-3 (c) does not purport to authorize
the taking of an appeal by an indigent party but, rather,
merely dictates the procedure by which an appointed
appellate review attorney is to engage and assist in
the process. Accordingly, we do not read that rule as
mandating the dismissal of an indigent party’s appeal
when, as under the unusual circumstances of this case,
full review for merit was not possible prior to the fil-
ing deadline.

I

We next turn our attention to the respondent’s claim
that Practice Book § 79a-3, on its face, violates the equal
protection clause of the federal constitution. Specifi-
cally, she argues that the rule imposes a different, higher
legal burden on appeals brought by indigent litigants
who have been assigned counsel than on litigants who
have the financial means to hire private counsel. We
are not persuaded.’

We begin by setting forth the governing law. “[T]he
concept of equal protection [under both the state and

% Ordinarily, we do not decide constitutional issues when resolving those
issues is not necessary to dispose of the case before us. See, e.g., St. Paul
Travelers Cos. v. Kuehl, 299 Conn. 800, 818, 12 A.3d 852 (2011); see also
Thalheim v. Greenwich, 256 Conn. 628, 639, 775 A.2d 947 (2001) (same
principles apply when construing rules of practice). We have made an excep-
tion to this rule, however, when an issue with constitutional implications
that has been presented and briefed by the parties is likely to arise on
remand. See, e.g., State v. Santiago, 305 Conn. 101, 293-94, 49 A.3d 566
(2012), superseded on other grounds, 318 Conn. 1, 122 A.3d 1 (2015).

In the present case, issues at the core of the respondent’s second equal
protection challenge; see footnote 5 of this opinion; are likely to arise again
on remand. The respondent contends that Practice Book § 79a-3 is facially
unconstitutional because, in every case in which an appellate review attorney
is appointed to assist an indigent parent, that attorney is permitted to file
an appeal only upon a determination that the appeal meets a higher standard
(potential merit) than the standard that applies to nonindigent parents (non-
frivolousness). On remand, the trial court, in evaluating Sexton’s arguments
and deciding whether to allow Sexton to withdraw, will need to know
whether the respondent is correct that a different legal standard governs
an indigent party’s appeal from a termination of parental rights. We believe
that the present context provides the most appropriate occasion to resolve
this issue.
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federal constitutions] has been traditionally viewed as
requiring the uniform treatment of persons standing in
the same relation to the governmental action questioned
or challenged. . . . Conversely, the equal protection
clause places no restrictions on the state’s authority to
treat dissimilar persons in a dissimilar manner. . . .
Thus, [t]o implicate the equal protection [clause] . . .
it is necessary that the state statute [or rule] . . . in
question, either on its face or in practice, treat persons
standing in the same relation to it differently.
[Accordingly], the analytical predicate [of an equal pro-
tection claim] is a determination of who are the persons
[purporting to be] similarly situated. . . . [T]his initial
inquiry is not whether persons are similarly situated
for all purposes, but whether they are similarly situated
for purposes of the law challenged. . . .

“This court has held, in accordance with the federal
constitutional framework of analysis, that in areas of
social and economic policy that neither proceed along
suspect lines nor infringe fundamental constitutional
rights, the [e]qual [p]rotection [c]lause is satisfied [as]
long as there is a plausible policy reason for the classifi-
cation . . . the legislative facts on which the classifica-
tion is apparently based rationally may have been con-
sidered to be true by the governmental [decision maker]
. . . and the relationship of the classification to its goal
isnot so attenuated as to render the distinction arbitrary
or irrational . . . . If, however, state action invidiously
discriminates against a suspect class or affects a funda-
mental right, the action passes constitutional muster

. only if it survives strict scrutiny. . . . Under that
heightened standard, the state must demonstrate that
the challenged statute is necessary to the achievement
of a compelling state interest.”!’ (Citations omitted;

0 Under both the state and federal constitutions, a third, intermediate
level of scrutiny applies to certain quasi-suspect classifications and
important liberty interests. See, e.g., Kerrigan v. Commissioner of Public
Health, 289 Conn. 135, 160-61, 957 A.2d 407 (2008).
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internal quotation marks omitted.) Kerrigan v. Com-
missioner of Public Health, 289 Conn. 135, 157-59, 957
A.2d 407 (2008).

In the present case, the respondent’s equal protection
argument proceeds as follows. First, she argues that
indigent parents such as herself and nonindigent par-
ents with the means to hire private counsel are similarly
situated with regard to appeals from parental rights
termination orders.

Second, she argues that Practice Book § 79a-3 treats
those similarly situated classes differently. She con-
tends that, whereas § 79a-3 permits assigned counsel
to take an appeal on behalf of an indigent client only
if the attorney believes that the appeal is meritorious;
see Practice Book § 79a-3 (c); a privately retained attor-
ney may, consistent with the Rules of Professional Con-
duct, take an appeal from a termination order, as long
as the appeal is not frivolous. See Rules of Professional
Conduct 3.1. The respondent argues that, in essence,
§ 79a-3 (c) imposes a more restrictive bar than does
rule 3.1, because there is a category of appellate claims
that lack merit but that nevertheless are not frivolous.
For example, there might be a case in which the only
colorable basis for appeal is to invite an appellate tribu-
nal to revisit a rule of law that had been upheld in the
face of previous challenges. The respondent’s argument
appears to be that such an appeal would lack merit,
because there would be little if any chance that the
appellant would prevail, but it would not constitute a
frivolous appeal for purposes of rule 3.1, because it
would rest on a good faith argument for the reversal
of existing law.

Third, the respondent argues that, because natural
parents have a fundamental liberty interest in the care,
custody, and management of their children; e.g., San-
tosky v. Kramer, 455 U.S. 745, 753, 102 S. Ct. 1388, 71
L. Ed. 2d 599 (1982); the alleged disparity created by
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Practice Book § 79a-3 will pass constitutional muster
only if it can survive strict scrutiny. She suggests that no
compelling state interest justifies the alleged disparity
created by the rule.

We assume without deciding that the first and third
premises of the respondent’s argument are true: indi-
gent and nonindigent parents are similarly situated with
respect to their right to appeal from termination orders
and, because fundamental familial rights are implicated,
any disparate treatment would be subject to strict scru-
tiny. Nevertheless, we conclude that the argument fails
because the second premise is false. Section 79a-3 does
not impose a different, higher standard for bringing an
appeal than does rule 3.1.

Under rule 3.1 of the Rules of Professional Conduct,
“lan] action is frivolous . . . if the lawyer is unable
either to make a good faith argument on the merits of
the action taken or to support the action taken by a
good faith argument for an extension, modification or
reversal of existing law.” Rules of Professional Conduct
3.1, commentary. The notion of a meritorious appeal,
by contrast, is nowhere defined in the Practice Book.
Although common usage might support the respon-
dent’s argument that a meritorious appeal is one that
enjoys a reasonable possibility of success,!! so that an
appeal brought in good faith but with a very slim chance
of success could lack merit without being frivolous,
the Practice Book generally treats the concepts of a
meritless claim as meaning a frivolous claim.

Practice Book § 79a-3 operates in conjunction with
Practice Book § 35a-21, which establishes not only the
procedures by which appellate counsel may file an
appearance in a child protection matter, but also the
time to appeal from final judgments or decisions in
such matters. Section 35a-21 (b) provides in relevant

1 See, e.g., Black’s Law Dictionary (10th Ed. 2014) p. 1139 (defining “meri-
torious” as, among other things, “worthy of legal victory”).
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part: “If an indigent party, child or youth wishes to
appeal a final decision, the trial attorney shall file an
appeal or seek review by an appellate review attorney
in accordance with the rules for appeals in child protec-
tion matters in Chapter 79a. The reviewing attorney
determining whether there is a nonfrivolous ground for
appeal shall file a limited ‘in addition to’ appearance
with the trial court for purposes of reviewing the merits
of an appeal. If the reviewing attorney determines there
is merit to an appeal, such attorney shall file a limited
‘in addition to’ appearance for the appeal with the
Appellate Court. . . .” (Emphasis added.) It seems
clear, then, that the concepts of a nonfrivolous appeal
and a potentially meritorious appeal are deemed to be
synonymous for purposes of § 79a-3.

This conclusion finds support in other provisions of
the rules of practice; see Practice Book § 8-2 (d) (2) (B)
(referring to “frivolous filings that have been without
merit”); and also in the decisions of other courts that
have considered under what circumstances an indigent
parent is entitled to appellate review or representation
in a termination matter.'? Accordingly, we conclude that
Practice Book § 79a-3 does not impose a higher stan-
dard on indigent parents seeking to appeal from a termi-
nation of their parental rights and, therefore, does not,
on its face, violate their right to the equal protection
of the law.

2 See, e.g., Linker-Flores v. Arkansas Dept. of Human Services, 359 Ark.
131, 141, 194 S.W.3d 739 (2004) (when reviewing counsel can find no issue
of arguable merit, court may deem appeal frivolous); A.C. v. Cabinet for
Health & Family Services, 362 S.W.3d 361, 371 (Ky. App. 2012) (“[an] appeal
[that] lacks any meritorious issues [that] might support the appeal . . . is
. . . frivolous”); State ex rel. D.A.G., 935 So. 2d 216, 219 (La. App.) (“should
counsel find no valid, [good faith, i.e., nonfrivolous] grounds for appeal after
conscientious examination of the record, counsel should so advise [the]
court and request permission to withdraw™), review denied, 936 So. 2d 1278
(La. 2006); In re D.E.S., 135 S.W.3d 326, 330 (Tex. App. 2004) (equating
“wholly frivolous” and “without merit”). But see L.C. v. State, 963 P.2d 761,
765 (Utah App. 1998) (distinguishing meritless from frivolous appeals), cert.
denied sub nom. D.C. v. State, 982 P.2d 88 (Utah 1999).
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We recognize that, in Anders, the United States
Supreme Court indicated that a statement by coun-
sel that he found no merit in the defendant’s appeal did
not amount to a determination that an appeal would
be wholly frivolous. See Anders v. California, supra,
386 U.S. 743-44. That conclusion in no way contra-
dicts our determination that, for purposes of Connecti-
cut’s rules of appellate procedure, reviewing counsel
is required to apply the same standards in determin-
ing whether there is no merit to an appeal as in deter-
mining whether the appeal would be frivolous. Indeed,
the United States Supreme Court has subsequently indi-
cated that the two concepts may be used synonymously
in the Anders context. See McCoy v. Court of Appeals
of Wisconsin, District 1, 486 U.S. 429, 438 n.10, 108 S.
Ct. 1895, 100 L. Ed. 2d 440 (1988) (“The terms ‘wholly
frivolous’ and ‘without merit’ are often used inter-
changeably in the Anders . . . context. Whatever term
is used to describe the conclusion an attorney must
reach as to the appeal before requesting to withdraw
and the court must reach before granting the request,
what is required is a determination that the appeal lacks
any basis in law or fact.”).

Finally, we note that, in the present case, reviewing
counsel did not merely conclude that the respondent’s
appeal lacked merit in that it was unlikely to succeed.
Rather, he expressly represented to the court that, after
reviewing the record, counsel “concluded that [they]
did not have a nonfrivolous ground [on which] to pro-
ceed.” Accordingly, there is no question that the respon-
dent herself was not held to a higher standard than are
nonindigent parents.

I\Y

Lastly, we turn our attention to the respondent’s argu-
ment that the Appellate Court incorrectly determined
that the procedure set forth in Anders is inapplicable
to the withdrawal of an appellate review attorney in
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child protection proceedings and, therefore, that the
respondent’s amended appeal should not have been dis-
missed on that basis. She argues that (1) the due process
provisions of the state and federal constitutions secure
a right to the effective assistance of counsel in appeals
from termination decisions, and (2) a trial court may
not permit appointed counsel to withdraw for lack of
a nonfrivolous basis for appeal without adhering to the
procedure set forth in Anders. In the alternative, the
respondent contends that, at the very least, the state
constitution requires some sort of more limited proce-
dural safeguards than those set forth in Anders, and
allowing reviewing counsel to withdraw on the basis of
his mere representation that no potentially meritorious
grounds for appeal have been identified is not sufficient
to protect the rights of an indigent parent to due process
of law. We conclude that, on the facts of the present
case, the respondent had a constitutional right to the
assistance of counsel on appeal and that the trial court
did not observe adequate procedural safeguards before
permitting Sexton to withdraw.

A

“Anders established a prophylactic framework that is
relevant when, and only when, alitigant has a previously
established constitutional right to counsel.” Pennsylva-
nia v. Finley, 481 U.S. 551, 555, 107 S. Ct. 1990, 95 L.
Ed. 2d 539 (1987). Accordingly, in assessing whether
the trial court was required to follow some version
of the Anders procedure before permitting reviewing
counsel to withdraw, our first task is to determine
whether, under either the federal or the state constitu-
tion, an indigent parent has a right to appointed counsel
in an appeal from a termination of parental rights.'

3 The Appellate Court, answering this question in the negative in the
present case, was bound by In re Isaiah J., 140 Conn. App. 626, 59 A.3d
892, cert. denied, 308 Conn. 926, 64 A.3d 333, cert. denied sub nom. Megan
J. v. Katz, 571 U.S. 924, 134 S. Ct. 317, 187 L. Ed. 2d 224 (2013). In that
case, a different panel of the Appellate Court, relying on the decision of
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In answering this question, our starting point is Las-
siter v. Dept. of Social Services, 452 U.S. 18, 101 S. Ct.
2153, 68 L. Ed. 2d 640 (1981). In Lassiter, the United
States Supreme Court considered whether the due pro-
cess clause of the fourteenth amendment requires the
appointment of counsel for indigent parents in every
parental status termination proceeding. See id., 24. The
court read its prior cases as establishing a presumption
that an indigent litigant has a right to appointed counsel
only when his or her physical liberty is at stake. Id.,
25-27. The court then applied the due process balancing
test set forth in Mathews v. Eldridge, 424 U.S. 319, 335,
96 S. Ct. 893, 47 L. Ed. 2d 18 (1976)—weighing the
competing private and governmental interests at stake
and the risk of an erroneous decision in the absence of
appointed counsel—to determine whether an indigent
parent’s interest in obtaining the assistance of counsel is
sufficiently compelling to overcome that presumption.
Lassiter v. Dept. of Social Services, supra, 27-32.

Despite marshalling a number of potentially convinc-
ing arguments in favor of recognizing a right to counsel;
see id.;** the court ultimately declined to hold that due

this court in State v. Anonymous, 179 Conn. 155, 425 A.2d 939 (1979),
concluded that “[a] parent’s right to effective assistance of counsel in a
termination of parental rights proceeding is not rooted in the federal or
state constitutions.” In re Isaiah J., supra, 640. In Anonymous, however,
we concluded only that the sixth amendment right to the assistance of
counsel “[iJn all criminal prosecutions”; U.S. Const., amend. VI; and the
corresponding provision of the state constitution; see Conn. Const., art. I,
§ 8; do not extend to a parent in a civil termination of parental rights hearing.
State v. Anonymous, supra, 159. We did not address in that case, which
was decided prior to Lassiter v. Dept. of Social Services, 452 U.S. 18, 101
S. Ct. 2153, 68 L. Ed. 2d 640 (1981), the issue presented in the present action,
namely, whether the due process clause of the fourteenth amendment to
the federal constitution, or the civil due process clause of the constitution
of Connecticut; see Conn. Const., art. I, § 10; affords such a right. That
question has yet to be resolved by this court.

4 The court discussed, for example, the parent’s “commanding” interest
in “the accuracy and justice of the decision to terminate his or her parental
status”; Lassiter v. Dept. of Social Services, supra, 452 U.S. 27; the fact that
the state shares those interests, by virtue of its own “urgent interest” in the
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process requires the appointment of counsel whenever
a state seeks to terminate the parental rights of an indi-
gent parent. Id., 31. Instead, the court held that whether
the federal constitution requires the appointment of
counsel is a fact specific determination that must be
made by balancing the Mathews factors on a case-by-
case basis. See id., 31-32. The court further cautioned
that, in light of the presumption against the right to
appointed counsel in the absence of a potential depriva-
tion of physical liberty, such a right would exist only
“[i]f, in a given case, the parent’s interests [are] at their
strongest, the [s]tate’s interests [are] at their weakest,
and the risks of error [are] at their peak . . . .” Id., 31.

In Lassiter, the court concluded that the trial court
did not deny the indigent mother due process of law
when it declined to appoint counsel. Id., 33. The court
reached this conclusion largely because (1) the mother
faced no potential criminal liability as a result of allega-
tions raised in the hearing, (2) no expert testimony
was presented, (3) the case did not involve especially
troublesome points of substantive or procedural law,
(4) the mother had declined to participate in prior pro-
ceedings and demonstrated little interest in contesting
the termination, and (5) the weight of the evidence
indicated that the mother, who only recently had begun
serving a prison sentence of twenty-five to forty years
for second degree murder, had little interest in strength-
ening her relationship with her son. Id., 20, 32-33.
Accordingly, although the court expressly declined to
set forth “a precise and detailed set of guidelines to be
followed in determining when the provi[sion] of counsel
is necessary to meet the applicable due process require-

welfare of the child; id.; the relative insignificance of the state’s pecuniary
interests in the process; id., 28; the fact that parents involved in termination
hearings “are likely to be people with little education, who have had uncom-
mon difficulty in dealing with life, and who are, at the hearing, thrust into
a distressing and disorienting situation”; id., 30; and the fact that most state
courts have required the appointment of counsel for indigent parents at
termination proceedings. Id.
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ments” (internal quotation marks omitted); id., 32; we
can glean from the court’s analysis that the appointment
of counsel may be required under the federal constitu-
tion when the indigent parent actively contests the ter-
mination, faces potential criminal liability as a result
of evidence presented in the proceedings, must navigate
complex substantive, procedural, or evidentiary issues,
or might reasonably have prevailed with the assistance
of counsel. Ultimately, the question is whether requiring
the parent to proceed on a self-represented basis ren-
ders the proceedings fundamentally unfair. See id., 33.

Although Lassiter addressed the right to counsel at
the hearing stage, subsequent decisions have strongly
suggested that the same principles and considerations
apply when an indigent parent appeals from a termina-
tion decision. Indeed, in M.L.B. v. S.L.J. ex rel. S.L.J.,
519 U.S. 102, 117 S. Ct. 555, 136 L. Ed. 2d 473 (1996),
the United States Supreme Court all but stated that,
under appropriate circumstances, Lassiter also confers
a right to counsel in termination appeals: “It would be
anomalous to recognize a right to a transcript needed
to appeal a misdemeanor conviction . . . but hold, at
the same time, that a transcript need not be prepared
for [an indigent parent]—though were her defense suffi-
ciently complex, [state paid] counsel, as Lassiter
instructs, would be designated for her.” Id., 123. It seems
apparent, therefore, that Lassiter applies to appeals
from parental rights termination decisions.

Having established that Lassiter applies to the pres-
ent case, we now consider whether, on these facts, and
in light of the guidance that the United States Supreme
Court provided in that case, the respondent had a right
to appellate counsel under the due process clause of
the fourteenth amendment. We conclude that she did.

As we discussed, the United States Supreme Court
found several factors to be dispositive in Lassiter: the
absence of any potential criminal liability, the fact that
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the mother was not confronted with expert testimony
or complicated issues that might have necessitated legal
expertise, her general lack of engagement in the pro-
cess, and compelling evidence favoring termination.”
In the present case, by contrast, most of those factors
point in the other direction.®

1

First, the United States Supreme Court has recog-
nized the importance of having access to counsel when
the behavior at issue in a termination proceeding also

5 Other courts have construed the Lassiter factors somewhat more
broadly. The Tennessee Court of Appeals, for example, looks to the following
seven factors: “(1) whether expert medical and/or psychiatric testimony is
presented at the hearing; (2) whether the parents have had uncommon
difficulty in dealing with life and life situations; (3) whether the parents are
thrust into a distressing and disorienting situation at the hearing; (4) the
difficulty and complexity of the issues and procedures; (5) the possibility
of criminal self-incrimination; (6) the educational background of the parents;
and (7) the permanency of potential deprivation of the child in question.”
State ex rel. T.H. v. Min, 802 S.W.2d 625, 627 (Tenn. App. 1990). We would
arrive at the same destination were we to follow that path.

16 For purposes of brevity, rather than retracing the entire Mathews balanc-
ing analysis that the court conducted in Lassiter, as adapted to the facts
of the present case, we focus our discussion on the handful of factors and
considerations that the court in Lassiter identified as dispositive and on
whether those factors would tip the scale differently in the present case.
Accordingly, we do not discuss at length considerations such as, on the one
hand, a parent’s fundamental interest in “the companionship, care, custody,
and management of his or her children”; (internal quotation marks omitted)
Lassiter v. Dept. of Social Services, supra, 452 U.S. 27; or, on the other
hand, the state’s interest in assessing and furthering the best interests of
the child in the most efficient and economical manner possible, both of
which interests will be evident in more or less every termination proceeding.
See id., 27-28. We emphasize, however, that Mathews remains the governing,
overarching test.

For this reason, we disagree with Justice Mullins when he alleges in his
concurring and dissenting opinion that “the majority [does] not consider
the interests of the child . . . .” On the contrary, our analysis, which incor-
porates Lassiter's full Mathews analysis, takes the child’s interests into
account, albeit implicitly. Specifically, as Lassiter and its progeny explain,
the child invariably will have an interest in an accurate determination as
to whether his or her parent should remain as a parent. Anders is designed
to ensure the accuracy of that determination. Moreover, in any particular
termination case, any possible delay attendant to the limited procedural
safeguards that due process requires; see part IV B 2 of this opinion; is
likely to be de minimis and will be far outweighed by the shared interest
of the parent and the child in an accurate determination.
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may implicate potential criminal liability. As the court
explained in Lassiter, “[s]ome parents will have an addi-
tional interest to protect. Petitions to terminate parental
rights are not uncommonly based on alleged criminal
activity. Parents so accused may need legal counsel to
guide them in understanding the problems such peti-
tions may create.” Lassiter v. Dept. of Social Services,
supra, 452 U.S. 27 n.3.

In the present case, this factor weighs in favor of
recognizing a right to counsel. The respondent has a
long history of criminal activity. She was arrested, con-
victed, and incarcerated on several occasions between
2014 and 2017. Importantly, at the time of the termina-
tion hearing, the respondent was facing new charges
involving alleged marijuana possession and conspiracy
to commit armed robbery. Testimony and other evi-
dence presented at the hearing could have influenced
those prosecutions or implicated the respondent in vari-
ous other crimes. There was evidence, for example,
that she had assaulted Taijha with a belt, abducted
Taijha during a supervised visit, refused to participate
in substance abuse testing and faked those tests that
she did take, and repeatedly appeared to be abusing or
under the influence of illicit substances, such as PCP. In
fact, during the hearing, counsel for the commissioner
questioned the respondent at some length about the
new criminal charges. Ultimately, the trial court’s find-
ing that the respondent “failed to remain sober and
drug free” was a key factor in its determination that
she had failed to rehabilitate. Other courts applying
Lassiter have found a right to appointed counsel for
an indigent parent when there was far less potential
for criminal liability than in the present case. See, e.g.,
South Carolina Dept. of Social Services v. Vanderhorst,
287 S.C. 554, 559-60, 340 S.E.2d 149 (1986) (allegations
of alleged physical abuse of child); State ex rel. T.H. v.
Min, 802 S.W.2d 625, 627 (Tenn. App. 1990) (parent
made one statement to court exposing herself to poten-
tial criminal liability).
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In Lassiter, the court also indicated that an indigent
parent’s need for representation is greater, and the
potential for error, should she proceed on a self-repre-
sented basis, is higher, when a case involves complex
legal questions, the presentation of expert testimony,
or other factors that would render self-representation
problematic or impossible. Unlike in Lassiter, in the
present case, those factors also support the conclusion
that the respondent has a right to the appointment of
appellate counsel.!”

The trial featured testimony by two expert witnesses
—Ines Schroeder, a forensic psychologist, and James
Pier, a clinical neuropsychologist—and a third expert,
Bandy Lee, a forensic psychiatrist, testified at a prior
competency hearing. The court relied heavily on the
opinions of those experts in reaching the conclusions

7 We recognize that Lassiter dealt with the issue of whether trial counsel
should be appointed and that some of the factors that we have been dis-
cussing, such as potential criminal liability, are arguably less relevant at the
appellate level. Nevertheless, our sister courts, often as a matter of state
constitutional or statutory law, have recognized the importance of the assis-
tance of counsel to effectively present an appeal from a termination of
parental rights, given the complexities and intricacies of appellate practice.
See, e.g., Reist v. Bay County Circuil Judge, 396 Mich. 326, 348-49, 241
N.W.2d 55 (1976), overruled in part on other grounds by Lassiter v. Dept.
of Social Services, 452 U.S. 18, 101 S. Ct. 2153, 68 L. Ed. 2d 640 (1981); State
ex rel. Hellerv. Miller, 61 Ohio St. 2d 6, 13-14, 399 N.E.2d 66 (1980), overruled
in part on other grounds by Lassiter v. Dept. of Social Services, 452 U.S.
18, 101 S. Ct. 2153, 68 L. Ed. 2d 640 (1981); In re Welfare of Luscier, 84 Wn.
2d 135, 138, 524 P.2d 906 (1974), overruled in part on other grounds by
Lassiter v. Dept. of Social Services, 452 U.S. 18, 101 S. Ct. 2153, 68 L. Ed.
2d 640 (1981); see also K.P.B. v. D.C.A., 685 So. 2d 750, 752 (Ala. Civ. App.
1996) (recognizing indigent parent’s right to appointed counsel in termina-
tion appeals under Alabama constitution); In re H.E., 312 Mont. 182, 186,
59 P.3d 29 (2002) (suggesting that indigent parent has constitutional right
to appointed counsel in termination appeals but not specifying whether
right is based on federal or state constitution). Even with respect to potential
criminal liability, there is always the prospect that a party compelled to
represent himself or herself on appeal will be required to address issues
related to his or her alleged criminal conduct.
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that the respondent was incapable of caring for Taijha
and that she was unable or unwilling to benefit from
reunification efforts.

More important, although we are not prepared to say
that the trial involved especially complex questions of
law, in the present case, that is largely irrelevant inso-
far as the respondent has been adjudicated incompe-
tent and has serious, unresolved mental health issues
that would make it difficult, if not impossible, for her
to devise and execute a viable appellate strategy. The
trial court credited expert testimony that the respon-
dent suffers from a number of severe psychiatric impair-
ments. She has been diagnosed with psychotic disorder.
Her behavior is erratic and unfocused, her thought pro-
cesses tangential and delusional, her speech rambling
and incoherent, and her insight and judgment extraordi-
narily limited."®

In short, the task of representing oneself on appeal,
which is formidable for the most competent of lay-
persons, would be virtually inconceivable for a litigant
facing the respondent’s challenges. Our sister courts,
under similar circumstances, have had no difficulty
concluding that to require such a litigant to proceed on
a self-represented basis would be fundamentally unfair.
See, e.g., South Carolina Dept. of Social Services v.
Vanderhorst, supra, 287 S.C. 560 (recognizing right
to appointed counsel under Lassiter when mother’s
behavior evidenced mental instability); In re Welfare
of Hall, 99 Wn. 2d 842, 846-47, 664 P.2d 1245 (1983)
(unlike in criminal context, in which defendant must
be competent to stand trial, respondent in child depriva-
tion proceeding “may be entirely incompetent and
entirely unable to raise potentially meritorious issues”
pro se); see also State ex rel. T.H. v. Min, supra, 802

18 Counsel also represented to the trial court that the respondent, who is
incarcerated, has limited access to legal materials, a law library, or a
telephone.
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S.W.2d 627 (although case did not present overly com-
plex issues or procedures, parents were so lacking in
education and intelligence that appointment of counsel
was necessary).

3

The next factor that the United States Supreme Court
found to be dispositive in Lassiter was that the mother
in that case had declined to participate in prior proceed-
ings and demonstrated little interest in contesting the
termination. Lassiter v. Dept. of Soctal Services, supra,
452 U.S. 33. In the present case, there is no doubt that
the respondent’s unresolved mental health and sub-
stance abuse problems and repeated incarcerations hin-
dered her ability to take the steps necessary to demon-
strate an ability to rehabilitate.

Unlike in Lassiter, however, there is abundant evi-
dence in the present case that the respondent has
attempted to prioritize her relationship with Taijha.
After Taijha was removed from the respondent’s care,
the respondent filed a petition in 2011 to be reinstated
as Taijha’s guardian. In 2014, she attended thirty-three
of forty scheduled visits to the R Kids therapeutic family
time program. The following year, she referred herself
for substance abuse treatment. The respondent also
engaged private counsel to represent her at the trial,
despite her documented financial need. She attended
all of the hearings before the trial court and submitted
additional documentary evidence after the close of the
trial.

In addition, several of the commissioner’s own wit-
nesses testified about the respondent’s affection for
and commitment to her daughter. Schroeder testified
that she was very loving, attentive, and affectionate
with Taijha in their various sessions together. Alyssa
Clarino, a department social worker, indicated that it
was very apparent that the respondent loved Taijha
and wished to care for Taijha to the best of her ability.
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Anna Garcia, the director of the R Kids Family Center,
concurred, testifying that Taijha is clearly the respon-
dent’s “biggest motivation in life.” Indeed, at the time
of trial, the respondent recently had requested that the
frequency of her visitation with Taijha be increased.
There is little doubt, then, that, despite her well docu-
mented inability to be a stable, reliable, and nurturing
resource for Taijha, the respondent demonstrated far
more of a commitment to reestablishing custody, main-
taining a parental relationship, and actively asserting
her legal rights than did the mother in Lassiter. See
Lassiter v. Dept. of Social Services, supra, 452 U.S. 33.

4

The last factor that the court found persuasive in
Lassiter was that the weight of the evidence that the
mother lacked interest in rekindling her relationship
with her son was so great that the presence of counsel
could not have made a determinative difference. Id.,
32-33. In the present case, as we discussed, it is undis-
puted that the respondent was interested in maintaining
arelationship with Taijha and that mother and daughter
shared a close emotional bond. The primary concern
was that the respondent’s largely unacknowledged and
untreated mental health conditions made it impossible
for her to provide a stable, nurturing environment.

Our review of the Lassiter factors, then, leads us to
conclude that the respondent has a right to appointed
appellate counsel under the due process clause of the
fourteenth amendment. Because we are persuaded that
the federal constitution quite clearly secures the respon-
dent’s right to counsel,' we need not consider her argu-
ment that article first, § 10, of the Connecticut con-
stitution independently confer such a right.?

19 We emphasize that Lassiter and its progeny recognize a constitutional
right to counsel in the civil context only in termination of parental rights
actions and, indeed, only in a very limited subset of such cases. Our decision
today should not be read to expand the scope of that right.

DIt bears noting, however, that the respondent offers several facially
plausible arguments as to why the state constitution confers broader rights
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In so holding, we do not intend to gainsay the trial
court’s well documented factual findings on the mer-
its. Nor do we express an opinion as to whether Sex-
ton correctly concluded that there is no nonfrivolous
ground for the respondent’s appeal. We hold only that,
for all of the reasons discussed in this opinion, we are
unable to conclude, on the basis of the present record,
that the assistance of counsel could be of no benefit
to the respondent in an appeal from the termination of
her parental rights.

B

Having concluded that the respondent was entitled
to the appointment of counsel in her appeal from the
termination of her parental rights, we now turn our
attention to her contention that an Anders procedure,
or something akin thereto, is required to vindicate that
right when, as in the present case, appointed counsel
finds no potential merit in the appeal and seeks to
withdraw. We begin by briefly reviewing Anders and
its progeny.

“In Anders, the United States Supreme Court outlined
a procedure that is constitutionally required when, on
direct appeal, appointed counsel concludes that an indi-

in this respect. She notes, among other things, that (1) it already is well
established that the due process clauses of our state constitution have, in
certain contexts, a broader meaning and confer greater protections than do
their federal counterparts; see, e.g., State v. Morales, 232 Conn. 707, 717,
657 A.2d 585 (1995); Fasulo v. Arafeh, 173 Conn. 473, 475, 378 A.2d 553
(1977); (2) the open courts provision contained in article first, § 10, which
has been identified as grounding a right to state supported counsel for
indigent paternity defendants; see Lavertue v. Niman, 196 Conn. 403, 412,
493 A.2d 213 (1985); see also W. Horton, The Connecticut State Constitution
(2d Ed. 2012) p. 79; has no direct counterpart in the federal constitution; and
(3) several of our sister courts have concluded that their state constitutions
independently confer a right to counsel for indigent parents in termination
proceedings. See, e.g., K.P.B. v. D.C.A., 685 So. 2d 750, 752 (Ala. Civ. App.
1996) (Alabama Court of Civil Appeals recognized right under due process
clause of Alabama constitution); In re K.L.J., 813 P.2d 276, 278, 283-84
(Alaska 1991) (holding that Alaska constitution confers right and noting
“the growing number of jurisdictions [that] have held that the right to counsel
in termination proceedings exists under a state constitution”); In re Welfare
of Hall, supra, 99 Wn. 2d 846 (implying that right derives from state consti-
tution).
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gent [criminal] defendant’s case is wholly frivolous and
wishes to withdraw from representation. . . . Under
Anders, before appointed counsel may withdraw, he or
she must provide the court and the defendant with a
brief outlining anything in the record that may support
the appeal, and the defendant must be given time to
raise any additional relevant points. . . . Thereafter,
the court, having conducted its own independent review
of the entire record of the case, may allow counsel to
withdraw if it agrees with counsel’s conclusion that the
appeal is entirely without merit.” (Citations omitted.)
State v. Francis, 322 Conn. 247, 250 n.3, 140 A.3d 927
(2016).

From one vantage point, Anders attempted to resolve
the conflicting professional duties facing appointed
counsel, who is bound to advocate zealously for the
interests of the indigent client but who is simultane-
ously prohibited from presenting frivolous arguments
on appeal. From the standpoint of the client, Anders
serves a range of purposes when appointed counsel can
find no potentially meritorious grounds for appeal and
seeks to withdraw. See Penson v. Ohio, 488 U.S. 75,
81-82, 109 S. Ct. 346, 102 L. Ed. 2d 300 (1988). The
Anders procedure (1) ensures that counsel has, in fact,
diligently reviewed the record for potential errors, (2)
provides a possible appellate road map for the client
should he or she choose to proceed on a self-repre-
sented basis, and (3) may lead counsel, through the
process of researching and drafting, to conclude that
the client’s appeal is not without merit after all. In add-
ition, submission of the brief facilitates and potentially
expedites the independent judicial review that Anders
requires. See L.C. v. State, 963 P.2d 761, 766 (Utah App.
1998), cert. denied sub nom. D.C. v. State, 982 P.2d 88
(Utah 1999).

In the more than one-half century since Anders was
decided, the United States Supreme Court, our sister
state courts, and the courts of Connecticut have sought
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to answer a number of questions regarding the scope
and applicability of the Amnders procedure. These
include, first, whether something short of the full proce-
dure delineated in the final part of the Anders decision;
see Anders v. California, supra, 386 U.S. 744, satisfies
the requirements of the federal constitution and, sec-
ond, whether Anders applies outside of the context of
direct criminal appeals, such as in habeas proceedings,
in connection with motions to set aside an illegal sen-
tence, or in various civil contexts.

The United States Supreme Court answered the first
question in Smith v. Robbins, 528 U.S. 259, 120 S. Ct.
746, 145 L. Ed. 2d 756 (2000). In that case, the court
held that the final part of Anders, in which the court
set forth one acceptable procedure for handling frivo-
lous appeals, is not obligatory, and that states are free
to adopt different procedures for the withdrawal of
appointed counsel, as long as those procedures ade-
quately safeguard an indigent defendant’s right to appel-
late counsel and protect against the possibility that
appointed counsel has incorrectly determined that an
appeal would be frivolous. Id., 265, 272-76. For exam-
ple, in Robbins, the court approved of a procedure that
the Supreme Court of California had adopted in People
v. Wende, 25 Cal. 3d 436, 441-42, 600 P.2d 1071, 158
Cal. Rptr. 839 (1979).2! Smith v. Robbins, supra, 276;

' Under Wende, appointed counsel, “upon concluding that an appeal
would be frivolous, files a brief with the appellate court that summarizes
the procedural and factual history of the case, with citations [to] the record.
He also attests that he has reviewed the record, explained his evaluation
of the case to his client, provided the client with a copy of the brief, and
informed the client of his right to file a pro se supplemental brief. He further
requests that the court independently examine the record for arguable issues.
Unlike under the Anders procedure, counsel following Wende neither explic-
itly states that his review has led him to conclude that an appeal would be
frivolous . . . although that is considered implicit . . . nor requests leave
to withdraw. Instead, he is silent on the merits of the case and expresses his
availability to brief any issues on which the court might desire briefing. . . .

“The appellate court, upon receiving a Wende brief, must conduct a review
of the entire record, regardless of whether the defendant has filed a pro
se brief.” (Citations omitted; internal quotation marks omitted.) Smith v.
Robbins, supra, 528 U.S. 265.
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see also People ex rel. South Dakota Dept. of Social
Services, 678 N.W.2d 594, 597 (S.D. 2004) (under Rob-
bins, state adopted briefing procedure pursuant to
which counsel concedes lack of arguably meritorious
issues for appeal but discusses only those issues
requested by client, as alternative to Anders); J.
Dugan & A. Moeller, “Make Way for the ABA: Smith v.
Robbins Clears a Path for Anders Alternatives,” 3 J.
App. Prac. & Process 65, 91 (2001) (“states now have
exceptionally wide latitude in regulating the perfor-
mance of appellate counsel in frivolous cases”).

The United States Supreme Court also has clarified
that the federal constitution does not require that
appointed counsel file an Anders brief before withdraw-
ing from representation in postconviction criminal pro-
ceedings other than an appeal as of right. See, e.g.,
Austin v. United States, 513 U.S. 5, 8, 115 S. Ct. 380,
130 L. Ed. 2d 219 (1994) (discretionary appellate review
of conviction); Pennsylvania v. Finley, supra, 481 U.S.
556-57 (habeas appeals). Although that court has not
directly addressed the issue, this court has held that
Anders also does not apply with respect to a postconvic-
tion motion to correct an illegal sentence; see State v.
Francis, supra, 322 Conn. 265-66; and several of our
sister courts have concluded that the Anders procedure
is not required in the context of appeals from civil
commitment. See J. Frueh, “The Anders Brief in
Appeals from Civil Commitment,” 118 Yale L.J. 272, 277
(2008). In some instances, however, Anders has been
held to apply in other civil contexts. See, e.g., In re
D.A.S., 973 S.W.2d 296, 299 (Tex. 1998) (juvenile delin-
quency appeals).

1

With this background in mind, we turn now to the
issue of whether, in termination cases such as this one,
in which the indigent parent enjoys a constitutional
right to counsel under Lassiter, some procedure similar
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to that set forth in Anders is constitutionally required
before appointed counsel, having found no nonfrivolous
ground for appeal, will be permitted to withdraw from
representation. Although our analysis is grounded in
the due process clause of the fourteenth amendment,
similar rationales would independently lead to the same
conclusion under the due process provisions of the
constitution of Connecticut. See footnote 20 of this
opinion.

Three primary considerations lead us to conclude
that due process does not permit the withdrawal of
appointed counsel on the sole basis of counsel’s conclu-
sory statement that he or she was unable to identify
any nonfrivolous grounds for appeal. First, of those
courts that have analyzed the issue as a matter of federal
or state constitutional law,? a majority have concluded
that some Anders-type procedure is required. See, e.g.,
In re Keller, 138 Ill. App. 3d 746, 747-48, 486 N.E.2d
291 (1985) (Anders applies, and right may be constitu-
tional or statutory); State ex rel. D.A.G., 935 So. 2d
216, 218-19 (La. App.) (Anders applies under federal
constitution, as well as rules of court), review denied,
936 So. 2d 1278 (La. 2006); In re V.E., 417 Pa. Super.
68, 81, 83, 611 A.2d 1267 (1992) (Anders applies under
federal constitution); In re H.E., 312 Mont. 182, 186, 59
P.3d 29 (2002) (Anders applies, but constitutional basis
was unspecified); L.C. v. State, supra, 963 P.2d 763-66
(Anders applies under both Utah and federal constitu-
tions).? But see Denise H.v. Arizona Dept. of Economic

2 A number of other courts have grounded a right to an Anders-type
procedure in a state statutory right to counsel. See, e.g., A.C. v. Cabinet for
Health & Family Services, 362 S.W.3d 361, 370 (Ky. App. 2012); People ex
rel. South Dakota Dept. of Social Services, supra, 678 N.W.2d 598; In re
K.S.M., 61 SSW.3d 632, 633 (Tex. App. 2001).

» We note that some of the cited cases address the precise issue presented
in this case, namely, whether an Anders procedure is required to satisfy
an indigent litigant’s due process rights, whereas others address whether
appointed counsel is ethically obligated to continue to prosecute a frivolous
appeal or is permitted to withdraw upon satisfying the Anders requirements.
In other words, some cases ask whether Anders is necessary before counsel
may withdraw, whereas others ask whether it is sufficient.
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Security, 193 Ariz. 257, 259-60, 972 P.2d 241 (App. 1998)
(indigent parent has due process and statutory right to
appointed counsel, but counsel has no right to file
Anders brief); In re Sade C., 13 Cal. 4th 952, 985, 920
P.2d 716, 55 Cal. Rptr. 2d 771 (1996) (Anders brief is
not constitutionally required), cert. denied sub nom.
Gregory C. v. Los Angeles County Dept. of Children’s
Services, 519 U.S. 1081, 117 S. Ct. 747, 136 L. Ed. 2d 685
(1997); N.S.H. v. Florida Dept. of Children & Family
Services, 843 So. 2d 898, 903 (Fla.) (same), cert. denied,
540 U.S. 950, 124 S. Ct. 388, 157 L. Ed. 2d 282 (2003).

The second reason why we conclude that a mere
conclusory representation by appointed counsel that he
or she was unable to identify any nonfrivolous ground
for appeal is insufficient to protect an indigent parent’s
due process right to counsel is that most of the same
rationales that require the use of the Anders procedure
in the criminal context apply with equal force to termi-
nation actions. A number of our sister courts have found
this reasoning to be compelling. See, e.g., J.K. v. Lee
County Dept. of Human Resources, 668 So. 2d 813, 816
(Ala. Civ. App. 1995); Linker-Flores v. Arkansas Dept.
of Human Services, 359 Ark. 131, 139, 194 SSW.3d 739
(2004); People ex rel. South Dakota Dept. of Social Ser-
vices, supra, 678 N.W.2d 598; In re D.E.S., 135 S.W.3d
326, 329 (Tex. App. 2004).

Although it is rare for a diligent attorney to overlook
potentially meritorious grounds for appeal, such over-
sights are not unheard of. See, e.g., Penson v. Ohio,
supra, 488 U.S. 79 (in criminal case, reviewing court
found “ ‘several arguable claims,’” one of which was
deemed to be reversible error); Tammy M. v. Dept. of
Child Safety, 242 Ariz. 457, 460-62 and n.4, 397 P.3d
1057 (App. 2017) (in termination of parental rights pro-
ceeding, indigent mother, proceeding pro se after with-
drawal of appellate counsel, identified and ultimately
prevailed on due process claim that counsel failed to
identify). In a criminal matter, it is, first and foremost,
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the defendant whose interest it is to ensure that an
erroneous conviction is not sustained on appeal; yet,
in a termination matter, it is not only the parent whose
rights are at stake but also the child, who has a funda-
mental interest in the accuracy of the outcome and the
preservation of family integrity. See, e.g., In re Melody
L., 290 Conn. 131, 157, 962 A.2d 81 (2009), overruled in
part on other grounds by State v. Elson, 311 Conn. 726,
91 A.3d 862 (2014); see also Santosky v. Kramer, supra,
455 U.S. 766-67 (“[The state] shares the parent’s interest
in an accurate and just decision . . . . [T]he [s]tate
registers no gain [toward] its declared goals when it
separates children from the custody of fit parents.”
[Citations omitted; internal quotation marks omitted.]).
Accordingly, the primary purpose for requiring Anders
briefing and independent judicial review, namely, error
correction, applies with as much force in the context
of a termination proceeding,.

The other primary functions of the Anders procedure
—assisting the reviewing court in efficiently review-
ing the record and the indigent parent in preparing for
possible self-representation—are also especially criti-
cal in the termination context. Relative to a criminal
trial, a termination proceeding can potentially lead to
the deprivation of a liberty interest under a less strin-
gent standard of proof, with fewer procedural and evi-
dentiary safeguards, without the option of a jury trial,
and on the basis of somewhat amorphous or imprecise
concepts such as the best interest of the child. See In re
V.E., supra, 417 Pa. Super. 83; see also General Statutes
§ 45a-717 (g) (court must find, on basis of clear and
convincing evidence, that termination is in best interest
of child); Practice Book § 32a-2 (a) (termination hear-
ings are civil in nature and informal). For these reasons,
“zealous advocacy of the parent’s cause is of particular
importance in an involuntary termination proceeding.”
In re V.E., supra, 83.
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Third, particularly with respect to that subset of ter-
mination appeals for which the federal constitution
requires the appointment of appellate counsel, we con-
clude that a balancing of the relevant interests weighs
in favor of affording the indigent litigant at least some
of the procedural protections set forth in Anders. As
we discussed, cases in which a parent has a right to
appointed counsel under the fourteenth amendment
will typically be those in which he or she may face
some potential criminal liability, those involving thorny
legal or evidentiary issues, or those in which the parent
has actively asserted his or her parental rights but is
ill equipped to vindicate them as a self-represented
party on appeal. When criminal liability may attach, the
same considerations that require the use of the Anders
procedure in the sixth amendment context are likely
to apply with respect to a civil termination proceeding
as well. When the case involves expert testimony or
complex legal issues, then, especially in light of our
conclusion in part IV B 2 of this opinion that a trial
court may opt to apply safeguards that are more expedi-
tious and less resource intensive than those discussed
in Anders, the benefits of obtaining a second opinion
in the form of some limited judicial review of counsel’s
no merit determination more than offset the potential
costs.?! Finally, in tragic situations such as in the present
case, in which an indigent parent continually tries to
assert her parental rights and to maintain a nourishing
relationship with her child but lacks the mental or emo-

% Some courts and commentators have argued that, especially in the
context of a termination proceeding, in which it is important that children
are provided with some semblance of stability and closure in as timely a
manner as justice permits; see In re Davonta V., 285 Conn. 483, 489-92,
494-95, 940 A.2d 733 (2008); the use of a formal Anders procedure represents
an unnecessary delay. See, e.g., N.S.H. v. Florida Dept. of Children & Family
Services, supra, 843 So. 2d 902; see also C. Yee, Comment, “The Anders
Brief and the Idaho Rule: It Is Time for Idaho to Reevaluate Criminal Appeals
After Rejecting the Anders Procedure,” 39 Idaho L. Rev. 143, 152-53 (2002).
But see A.C. v. Cabinet for Health & Family Services, 362 S.W.3d 361, 369
(Ky. App. 2012) (Anders briefing entails “insignificant” delay of at most
thirty days and typically will expedite reviewing court’s work).
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tional competence to do so successfully, fundamental
fairness requires that she be afforded some minimal
procedural protections before a court accepts counsel’s
representation that any appeal would be frivolous and,
therefore, that she must prosecute her appeal on a self-
represented basis.

2

For the foregoing reasons, we conclude that appellate
review counsel may not be permitted to withdraw from
representing an indigent parent who is constitutionally
entitled to appointed counsel in a termination hearing
solely on the basis of counsel’s representation that he
or she was unable to identify any nonfrivolous ground
for appeal. As we discussed, however, the United States
Supreme Court has indicated that the precise proce-
dures discussed in Anders are not constitutionally
mandated. Rather, states are free to adopt alternative
procedures, as long as those procedures adequately
safeguard an indigent litigant’s right to counsel and
protect against the possibility that appointed counsel
has incorrectly determined that any appeal would be
frivolous. Smith v. Robbins, supra, 528 U.S. 265, 272-76.

In the present case, the amici Office of the Chief
Public Defender, American Civil Liberties Union of Con-
necticut, and Center for Children’s Advocacy propose,
and the respondent herself concedes, that something
short of the full Anders procedure may be adequate
to vindicate her right to counsel. In the context of a
termination proceeding, we can conceive of circum-
stances in which a trial court reasonably might conclude
that preparation of a formal Anders brief would repre-
sent a misuse of resources that would serve only to
unnecessarily delay the resolution of the child’s legal
status. See footnote 24 of this opinion.

For instance, a court might determine, in its discre-
tion, that holding a hearing would give the court suffi-
cient opportunity to make an initial determination that
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counsel had diligently reviewed the case for potential
appellate issues and would provide an adequate forum
for counsel to present the most promising—or least
meritless—potential appellate issues for the court’s and
the parent’s consideration. At that point, after the court
and the parent have had an opportunity to question
counsel about various possible avenues for appeal, the
court could determine whether written briefing would
be of value.

At a minimum, Robbins requires the following: (1)
the court must conduct a colloquy sufficient to ascertain
that counsel has evaluated all potential grounds for
appeal and has brought the most promising ones to the
attention of the court; a mere representation that, upon
review, no grounds for appeal have been identified is
insufficient; (2) the indigent parent must be afforded
an opportunity to review counsel’s conclusions and to
bring to the court’s attention what he or she believes
are any appealable issues; and (3) the court must reach
its own independent conclusion that any appeal would
be frivolous. See J. Dugan & A. Moeller, supra, 3 J. App.
Prac. & Process 91-92; see also Smith v. Robbins, supra,
528 U.S. 279-81. We believe that, subject to the discre-
tion of the trial court, such a procedure would vindicate
the due process rights of the indigent litigant without
imposing undue financial burdens or delays.

3

In the present case, a review of the record does not
satisfy us that even these minimal procedural protec-
tions were afforded to the respondent. Sexton’s motion
to withdraw was heard and decided by a different court
than that which presided over the termination proceed-
ings. Over the course of the two hearings conducted
on the motion to withdraw, Sexton’s evaluation of the
merits of the case was limited to the following state-
ment: “Upon our full review of the record, we have
reached the conclusion and—and when I say the full
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record, we did ultimately receive the full transcripts
that were missing prior to the time that we needed to
file the appeal, and we have subsequently concluded
that we did not have a nonfrivolous ground [on which]
to . . . proceed.”

In addition, although Sexton’s brief to the trial court
in connection with the motion to withdraw did include
a short procedural history, that history was tailored and
limited to the purpose of the brief, which was to advise
the court as to whether the appointment of replacement
counsel or the use of the Anders procedure was consti-
tutionally required. At no point does the record indicate
that the court was sufficiently apprised of the facts and
legal issues involved in the case so as to enable it to
perform its own independent review; nor does the
record indicate that the court did in fact form its own
independent judgment that Sexton had accurately
determined that any appeal would be meritless.

Moreover, although Sexton indicated that he had
communicated with the respondent by mail, over the
telephone, and in person, and she represented that he
had answered all of her questions to her satisfaction,
there is no indication in the record whether those com-
munications extended beyond satisfying the require-
ments of Practice Book § 3-10 and explaining what
procedural options the respondent had should the court
permit Sexton to withdraw. Specifically, there is no
indication that the respondent was advised or educated
as to potential legal issues that she might consider pur-
suing on appeal.®® Accordingly, on remand, it will be
necessary for the court, at the least, (1) to conduct a

% We emphasize that we do not in any way fault Sexton for these lacunae
in the record. Sexton sought the opportunity to satisfy all of the Anders
requirements, and it may well be that he either educated the respondent as
to the relative merits of different potential appellate issues or reasonably
concluded that, in light of the fact that she had been adjudicated incompe-
tent, such education could serve no useful purpose. Our point is merely
that, in light of the manner in which the motion to withdraw was disposed
of, we are unable to confirm that the minimal requirements of due process
were satisfied.
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hearing to verify, on the record, that the respon-
dent has been advised as to any potential grounds for
appeal and has had the opportunity to question counsel
thereon, and (2) to be satisfied that Sexton has fully
explored potential grounds for appeal and shares his
view that any appeal would be frivolous.

The judgment of the Appellate Court is reversed and
the case is remanded to that court with direction to
remand the case to the trial court for further proceed-
ings consistent with this opinion.

In this opinion McDONALD and ECKER, Js., con-
curred.

MULLINS, J., with whom KAHN, J., joins, concurring
in part and dissenting in part. I agree with and join
parts I, IT and III of the majority opinion. My disagree-
ment with the majority centers on the question of
whether, in the present case, the prophylactic proce-
dures set forth in Anders v. California, 386 U.S. 738,
87 S. Ct. 1396, 18 L. Ed. 2d 493, are required under the
due process clause of the fourteenth amendment to the
United States constitution. As the majority points out,
for the Anders procedure to apply, first, there must
be a constitutional right to counsel. We already have
concluded that a parent has no right to counsel under
the sixth amendment to the federal constitution or
under article first, § 8, of the Connecticut constitution.
See State v. Anonymous, 179 Conn. 155, 159, 425 A.2d
939 (1979). Nevertheless, the majority concludes that,
pursuant to Lassiter v. Dept. of Social Services, 452
U.S. 18, 27, 101 S. Ct. 2153, 68 L. Ed. 2d 640 (1981), the
present case falls into the small subset of termination
proceedings where there is such a constitutional right
pursuant to the due process clause of the fourteenth
amendment. I respectfully disagree with part IV of the
majority opinion.

Rather, I agree with the reasoning of the Supreme
Court of California, which balanced the factors
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expressed in Lassiter and concluded that the due pro-
cess clause of the fourteenth amendment does not
require an Anders procedure in this context. See In re
Sade C., 13 Cal. 4th 952, 990, 920 P.2d 716, 565 Cal. Rptr.
2d 771 (1996), cert. denied sub nom. Gregory C. v. Dept.
of Children’s Services, 519 U.S. 1081, 117 S. Ct. 747,
136 L. Ed. 2d 685 (1997). In Lassiter, the United States
Supreme Court began its analysis with “the presump-
tion that an indigent litigant has a right to appointed
counsel only when, if he loses, he may be deprived of
his physical liberty.” Lassiter v. Dept. of Social Services,
supra, 452 U.S. 26-27. The court further explained that
“[t]he dispositive question . . . is whether the three
. . . factors [set forth in Mathews v. Eldridge, 424 U.S.
319, 335, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976)], when
weighed against the presumption that there isno right to
appointed counsel in the absence of at least a potential
deprivation of physical liberty, suffice to rebut that pre-
sumption and thus . . . lead to the conclusion that the
[d]ue [p]rocess [c]lause requires the appointment of
counsel when a [s]tate seeks to terminate an indigent’s
parental status.” Lassiter v. Dept. of Social Services,
supra, 31.

The three Eldridge factors that must be weighed
against the presumption are “the private interests at
stake, the government’s interest, and the risk that
the procedures used will lead to erroneous decisions.”
Id., 27. The United States Supreme Court explained
in Lassiter that “[w]e must balance these elements
against each other, and then set their net weight in the
scales against the presumption that there is a right to
appointed counsel only where the indigent, if he is
unsuccessful, may lose his personal freedom.” Id. The
majority acknowledges the presumption and the balanc-
ing that is required to overcome it but, in my view,
overcomes the presumption too readily.

In assessing the strength of the first Eldridge prong—
the private interests at stake—the majority did not con-
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sider the interests of the child, Taijha H.-B. As the
Supreme Court of California explained in In re Sade
C., supra, 13 Cal. 4th 987, in a proceeding for termination
of parental rights, the first prong of the Eldridge factors
must necessarily include consideration of the rights of
the child. See id. (“[t]he private interests at stake are
those of the indigent parent and his child”). That court
aptly reasoned that, “[w]hat the parent wants or needs
is not necessarily what the child wants or needs. . . .
If [their wants and needs are] consistent, any added
protection arguably given to the parent might benefit
the child as well. If inconsistent, however, such protec-
tion might effectively cause the child harm by helping
the parent. The presumption, evidently, [when parental
rights have been terminated] is that the wants and needs
of parent and child are inconsistent. As stated, the
appealed-from decision [the termination of parental
rights], which is predicated on detriment the parent
caused or allowed his child to suffer, is presumptively
accurate and just.” (Citation omitted; emphasis in origi-
nal.) Id., 989.

In the present case, there is no indication that the
child supports the appeal of the respondent, her mother,
Sonya B., and, therefore, we are left with the presump-
tion that the wants and needs of the parent and the
child are inconsistent.! Therefore, weighing the Eld-

' T agree with the majority that an accurate determination as to whether
a child’s parent should remain the parent is an interest shared by both the
child and the parent. But, those interests may diverge once a trial court
determines that termination of parental rights is in the child’s best interest.
Here, the trial court has made a final determination that the respondent
should not remain the parent. “After the [s]tate has established parental
unfitness . . . the court may assume . . . that the interests of the child
and the natural parents . . . diverge.” Santosky v. Kramer, 455 U.S. 745,
760, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1981). Thus, a valid determination
has been made that “presumptively establishes that the child’s welfare lies
with someone other than [her] parent.” (Emphasis in original.) In re Sade
C., supra, 13 Cal. 4th 990.

Consequently, given that a presumptively valid determination that the
respondent’s rights should be terminated has been made, the Anders-like
procedures the majority now requires unnecessarily prolong the resolution
of this matter. “There is little that can be as detrimental to a child’s sound
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ridge factors against the presumption against counsel,
unless there is a deprivation of physical liberty, I would
conclude that there is no constitutional due process
right to state appointed counsel in this case. Conse-
quently, if there is no constitutional right to counsel,
the Anders procedure does not apply.

I acknowledge that, despite not having a constitu-
tional due process right to counsel, parents still enjoy
a statutory right to counsel in termination proceedings.
See General Statutes § 45a-717 (b). That statutory right,
however, does not mandate the use of the Anders proce-
dure. See State v. Francis, 322 Conn. 247, 259, 262, 140
A.3d 927 (2016) (declining to require Anders procedure
to safeguard purely statutory right to counsel for motion
to correct illegal sentence in criminal cases and reason-
ing that, “because there is no underlying constitutional
right to appointed counsel in postconviction proceed-
ings, criminal defendants have no constitutional right to
insist on the Anders [procedure] which [was] designed
solely to protect that underlying constitutional right”
[internal quotation marks omitted]). Thus, I conclude
that our state statutes and rules of practice provide the
proper procedure to follow when an appellate attorney
wishes to withdraw from an appeal of a decision termi-
nating parental rights.

Under our law, for cases involving the termination
of parental rights, if counsel reviews a case and con-
cludes that there are no nonfrivolous issues to pursue
on appeal, counsel is required to make this known to

development as uncertainty over whether he is to remain in his current
‘home,” under the care of his parents or foster parents, especially when such
uncertainty is prolonged.” Lehman v. Lycoming County Children’s Services
Agency, 458 U.S. 502, 513-14, 102 S. Ct. 3231, 73 L. Ed. 2d 928 (1982).
The extended uncertainty that the Anders-like procedures usher in after a
presumptively valid determination has been made that termination of paren-
tal rights is appropriate, is not in the child’s best interest. This view is
fortified by the fact that, in this particular case, the child, who has a right
to do so, has not joined in the respondent’s appeal, nor has she raised
any of her own issues with respect to the accuracy of the trial court’s
determination that the respondent’s parental rights should be terminated.
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the judicial authority, as well as to the party and the
Division of Public Defender Services. See Practice Book
§ 79a-3 (c) (2). Nothing more is required. The fact that
nothing more is required does not mean that a trial
judge’s hands are tied. If a trial court has concerns
related to the reasons for counsel’s withdrawal, it can
always inquire further. To be sure, this court previously
has stated that, “if the court is not completely satisfied
with the reasons for counsel’s conclusion, it may direct
counsel to provide additional substantiation for his
opinion or deny counsel’s request to withdraw.” State
v. Francis, supra, 322 Conn. 268 n.12. The fact that the
trial court is not mandated to merely accept counsel’s
representation, without question, supports my view that
the statutory scheme is sufficient to protect an indigent
parent’s right to counsel.

Accordingly, I respectfully concur and dissent.

R.T. VANDERBILT COMPANY, INC. v. HARTFORD
ACCIDENT AND INDEMNITY COMPANY ET AL.
(SC 20000)

(SC 20001)

(SC 20003)

Robinson, C. J., and Palmer, D’Auria, Mullins, Kahn and Ecker, Js.
Syllabus

The plaintiff, which previously mined and sold industrial talc that allegedly
contained asbestos, sought, inter alia, a declaratory judgment to deter-
mine, inter alia, its rights and obligations under certain insurance policies
issued by the defendant insurance companies as to the costs of defending
and indemnifying the plaintiff in numerous civil actions brought against
it for personal injuries sustained allegedly as a result of exposure to
asbestos. The defendants consisted of approximately thirty insurance
companies, including H Co. and C Co., primary insurers that issued
certain insurance policies to the plaintiff between 1948 and 2008, when
it mined and sold talc, and L Co., M Co., and P Co., secondary insurers
that issued umbrella or excess coverage to the plaintiff during that
same period. Prior to trial, the court issued certain scheduling orders
separating the trial into four phases, the first two of which were tried
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to the court and focused on issues pertaining to how defense and indem-
nification costs were to be allocated between the plaintiff and the defen-
dants, specifically with respect to long latency claims alleging that the
claimants’ exposure to asbestos caused a series of injuries that devel-
oped gradually over the course of years, thereby implicating multiple
insurance policy periods. The court also considered, inter alia, whether
certain pollution and occupational disease exclusions in some of the
secondary insurance policies precluded coverage. After the first two
phases of the trial were complete, the trial court issued memoranda of
decision applying the time on the risk rule of contract law, which pro-
vides for pro rata allocation of defense and indemnity costs for asbestos
related disease claims, in order to determine how to allocate those costs
among the parties. In doing so, the trial court adopted the continuous
trigger theory of insurance coverage, pursuant to which every insurer
that had issued a policy in effect from the date that a claimant was first
exposed to asbestos until the date the claimant manifested an asbestos
related disease is potentially liable for defense and indemnity costs. To
that end, the trial court precluded the admission of expert testimony
regarding the adoption of the trigger theory of liability and medical
science about the timing of bodily injury from asbestos related disease.
The court also adopted the unavailability of insurance exception to the
time on the risk rule, pursuant to which defense and indemnity costs
are allocated to the insured for periods of time during which insurance
is not available. With respect to the pollution exclusions at issue, the
trial court concluded that they were ambiguous as to whether they
encompassed claims arising from exposure to asbestos, as opposed to
claims strictly involving traditional environmental pollution, and, there-
fore, that those exclusions did not preclude coverage. As to the occupa-
tional disease exclusions contained in two policies issued by L Co. and
P Co., the trial court concluded that those exclusions were unambiguous
and that they barred coverage only for claims brought by the plaintiff’s
own employees, not for claims brought by nonemployees who developed
occupational diseases while using the plaintiff’s talc in the course of
working for other employers. Thereafter, the plaintiff and certain defen-
dants were granted permission to file interlocutory appeals with the
Appellate Court pursuant to the rules of practice (§ 61-4 [a]). The Appel-
late Court concluded that the trial court properly adopted, as a matter
of law, a continuous trigger theory of coverage for asbestos related
disease claims and, accordingly, upheld the preclusion of expert testi-
mony proffered by M Co. on the timing of bodily injury from asbestos
related disease. The Appellate Court also upheld the trial court’s adop-
tion of an unavailability of insurance exception to the time on the risk
rule and agreed with the trial court that the pollution exclusions were
ambiguous and did not bar coverage for the underlying claims outside
of the context of traditional environmental pollution. With respect to



October 8, 2019 CONNECTICUT LAW JOURNAL Page 51

333 Conn. 343 OCTOBER, 2019 345

R.T. Vanderbilt Co., Inc. v. Hartford Accident & Indemnity Co.

the occupational disease exclusions, however, the Appellate Court dis-
agreed with the trial court’s determination that those exclusions were
ambiguous and concluded that those exclusions unambiguously barred
coverage for occupational disease claims brought not only by the plain-
tiff's own employees, but also by nonemployees who developed an
occupational disease while using the plaintiff’s talc in the course of
working for other employers. The Appellate Court reversed in part the
judgment of the trial court, and the plaintiff and certain defendants, on
the granting of certification, filed separate appeals with this court. Held:

1. The Appellate Court properly upheld the decision of the trial court to
adopt a continuous trigger theory of coverage for asbestos related dis-
ease claims and an unavailability of insurance exception to the time on
the risk rule of contract law, and to preclude M Co.’s proffered expert
testimony regarding medical science and the timing of bodily injury
from asbestos related disease, and also properly upheld the trial court’s
conclusion that the pollution exclusions do not bar coverage for asbestos
related disease claims: following a careful examination of the appellate
record and consideration of the briefs and arguments presented as to
those issues, this court concluded that the Appellate Court sufficiently
addressed those issues and, accordingly, adopted the relevant parts of
that court’s opinion as the proper statement of the issues and the applica-
ble law concerning those issues.

2. The Appellate Court correctly concluded that the language of the occupa-
tional disease exclusions in the secondary insurance policies issued by
L Co. and P Co. applied not only to claims brought against the plaintiff
by its own employees, but clearly and unambiguously excluded from
coverage claims brought by nonemployees of the plaintiff who developed
asbestos related diseases while using the plaintiff’s talc in the course
of working for other employers: contrary to the plaintiff’'s claim that
the term “occupational disease,” which was not specifically defined by
the policies issued by L Co. and P Co., is a term of art devoid of
meaning outside of the employer-employee relationship and workers’
compensation law, that term has a meaning, as gleaned from dictionaries
in print at the time the policies were issued, outside of the context of
workers’ compensation law that contemplates an illness caused by fac-
tors or conditions arising out of one’s employment; moreover, the occu-
pational disease exclusions did not expressly limit their application to
the plaintiff's employees, whereas other exclusions in those policies
expressly contained such limiting language, and the Appellate Court’s
reading of the exclusion did not render the liability coverage provided
by the policies meaningless, because, although the exclusions may signif-
icantly limit coverage, the parties had stipulated that there were addi-
tional classes of nonemployees whose claims were not barred by the
occupational disease exclusions.

Argued March 28—officially released October 8, 2019
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Procedural History

Action for, inter alia, a declaratory judgment to deter-
mine the rights of the parties in connection with certain
insurance policies as to the defense and indemnification
of the plaintiff in numerous civil actions brought against
it for personal injuries allegedly sustained as a result
of asbestos exposure, and for other relief, brought to
the Superior Court in the judicial district of Hartford
and transferred to the judicial district of Waterbury,
Complex Litigation Docket, where Columbia Casualty
Company et al. were joined as defendants; thereafter,
the court, Shaban, J., denied the motions for summary
judgment filed by the defendant Mt. McKinley Insurance
Company et al.; subsequently, the plaintiff withdrew
the complaint as against the defendant TIG Insurance
Company; thereafter, the court bifurcated the trial and
ordered that the parties’ declaratory judgment claims
be tried to the court in four phases; subsequently, the
court granted the motions for summary judgment filed
by the defendant Government Employees Insurance
Company and to dismiss filed by the defendant National
Union Fire Insurance Company of Pittsburgh, PA, and
denied the motions for summary judgment filed by
the defendant National Casualty Company et al.; there-
after, the first phase was tried to the court; subse-
quently, Vanderbilt Minerals, LLC, was substituted as
the plaintiff; thereafter, the second phase was tried to
the court; subsequently, the court issued memoranda of
decision; thereafter, the defendant Everest Reinsurance
Company appealed and the substitute plaintiff cross
appealed to the Appellate Court; subsequently, the
court, Shaban, J., granted the motions filed by the sub-
stitute plaintiff and the defendant Mt. McKinley Insur-
ance Company for permission to appeal to the Appel-
late Court; thereafter, the Appellate Court granted the
motions for permission to appeal filed by the substi-
tute plaintiff and the defendant Mt. McKinley Insurance
Company; subsequently, the substitute plaintiff and the
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defendant Mt. McKinley Insurance Company filed sepa-
rate appeals with the Appellate Court; thereafter, the
substitute plaintiff and the defendant Everest Reinsur-
ance Company filed amended appeals; subsequently,
the defendant St. Paul Fire and Marine Insurance Com-
pany et al. filed separate appeals and cross appeals with
the Appellate Court, which consolidated the appeals
and cross appeals; thereafter, the Appellate Court,
Lavine, Beach, and Bear, Js., reversed in part the judg-
ment of the trial court and remanded the case for further
proceedings, and the substitute plaintiff and the defen-
dant Mt. McKinley Insurance Company et al., on the
granting of certification, filed separate appeals with this
court. Affirmed.

Michael J. Smith, pro hac vice, with whom were
Jeffrey R. Babbin and, on the brief, Michael Menapace,
Bryan W. Petrilla, pro hac vice, Laura P. Zaino, Law-
rence A. Serlin, pro hac vice, Michael G. Albano, Peter
R. Reynolds, Amy R. Paulus, pro hac vice, Michael L.
Duffy, pro hac vice, William A. Meehan, Alexander J.
Mueller, pro hac vice, Stephen T. Roberts, Robert M.
Flannery, pro hac vice, Louis B. Blumenfeld, Lawrence
A. Levy, pro hac vice, Matthew G. Conway, Kevin M.
Haas, pro hac vice, Marianne May, pro hac vice,
Michael F. Lettiero, Lawrence D. Mason, pro hac vice,
John A. Lee, pro hac vice, James P. Sexton, Daniel
Hargraves, pro hac vice, David A. Slossberg, John E.
Rodewald, pro hac vice, and Heather L. McCoy, for
the appellants in SC 20001 (defendant TIG Insurance
Company et al.).

John W. Cerreta, with whom were Kathleen D. Mon-
nes and, on the brief, Erick M. Sandler, for the appel-
lants in SC 20000 (defendant Travelers Casualty and
Surety Company et al.).

Jacob M. Mihm and Marilyn B. Fagelson, with whom
were Proloy K. Das, Rachel Snow Kindseth and, on the
brief, Stephen Hoke, for the appellant in SC 20003 and
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the appellees in SC 20000 and SC 20001 (substitute
plaintiff).

Lawrence D. Mason, pro hac vice, with whom, on
the brief, were John A. Lee, pro hac vice, Michael F.
Lettiero, Laura P. Zaino, Lawrence A. Serlin, pro hac
vice, William A. Meehan, Alexander J. Mueller, pro hac
vice, Stephen T. Roberts, Robert M. Flannery, Heather
L. McCoy, Jeffrey R. Babbin, Michael Menapace,
Michael J. Smith, pro hac vice, Bryan W. Petrilla, pro
hac vice, Matthew G. Conway, Kevin M. Haas, pro hac
vice, Marianne May, pro hac vice, Louis B. Blumenfeld
and Lawrence A. Levy, pro hac vice, for the appellees
in SC 20003 (defendant National Casualty Company
et al.).

Alexander J. Mueller, pro hac vice, with whom was
William A. Meehan, for the appellees (defendant Cer-
tain London Market Insurers et al.).

Stephanie V. Corrao and Laura A. Foggan, pro hac
vice, filed a brief for the Complex Insurance Claims
Litigation Association as amicus curiae in SC 20000 and
SC 20001.

Michael T. McCormack filed briefs for the National
Association of Manufacturers as amicus curiae in SC
20000, SC 20001 and SC 20003.

Opinion

ROBINSON, C. J. These certified appeals, which pres-
ent us with several significant questions of insurance
law, arise from coverage disputes between the plaintiff,
R.T. Vanderbilt Company, Inc. (Vanderbilt),! and the
defendants, who are numerous insurance companies

! “The action was filed by R.T. Vanderbilt Company, Inc. During the trial
court proceedings, the court granted that company’s motion to substitute
its successor, Vanderbilt Minerals, LLC, as the . . . plaintiff. For conve-
nience, we refer to both entities as ‘Vanderbilt’ throughout this opinion.”
R.T. Vanderbilt Co. v. Hartford Accident & Indemnity Co., 171 Conn. App.
61, 75 n.1, 156 A.3d 539 (2017).
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(insurer defendants)® that issued primary and second-
ary comprehensive general liability insurance policies
to Vanderbilt between 1948 and 2008, stemming from
thousands of underlying lawsuits alleging injuries from
exposure to industrial talc containing asbestos that
Vanderbilt mined and sold. Vanderbilt and the insurer
defendants appeal, upon our granting of their petitions
for certification,® from the judgment of the Appellate

2 The insurer defendants that are the appellants in Docket No. SC 20000
are Travelers Casualty and Surety Company, formerly known as Aetna Casu-
alty and Surety Company, and St. Paul Fire and Marine Insurance Company.

The insurer defendants that are the appellants in Docket No. SC 20001
are Mt. McKinley Insurance Company and Everest Reinsurance Company,
with Clearwater Insurance Company and later TIG Insurance Company
subsequently substituted for Mt. McKinley, along with Pacific Employers
Insurance Company, Century Indemnity Company, Ace Property and Casu-
alty Insurance Company, Old Republic Insurance Company, Certain Under-
writers at Lloyd’s, London, Certain London Market Insurance Companies,
American International Underwriters Insurance Company, Granite State
Insurance Company, Fireman’s Fund Insurance Company, American Insur-
ance Company, Westport Insurance Corporation, National Casualty Com-
pany, Employers Mutual Casualty Company, Munich Reinsurance America,
Inc., and Zurich International (Bermuda) Limited.

The insurer defendants that are the appellees in Docket No. SC 20003 are
National Casualty Company, Pacific Employers Insurance Company, Certain
Underwriters at Lloyd’s, London, and Certain London Market Insurance
Companies, Zurich Reinsurance Company Limited, Everest Reinsurance
Company, Westport Insurance Corporation, and Fireman’s Fund Insurance
Company. We refer to the insurer defendants individually when appropriate.

For the history of the direct and third-party claims against the various
insurer defendants, see R.T. Vanderbilt Co. v. Hartford Accident & Indem-
nity Co., 171 Conn. App. 61, 76-78, 156 A.3d 539 (2017).

3 We granted the petition of Travelers Casualty and Surety Company and
St. Paul Fire and Marine Insurance Company for certification to appeal,
limited to the following issues: “1. Did the Appellate Court properly affirm
the trial court’s adoption of a ‘continuous trigger’ theory of coverage for
asbestos related disease claims as a matter of law and the trial court’s
related preclusion of expert testimony on current medical science regarding
the actual timing of bodily injury from such disease?

“2. Did the Appellate Court properly affirm the trial court’s adoption of
an ‘unavailability of insurance’ exception to the ‘time on the risk’ rule of
contract law, which provides for pro rata allocation of defense costs and
indemnity for asbestos related disease claims?” R.T. Vanderbilt Co. v. Hart-
Sord Accident & Indemnity Co., 327 Conn. 923, 171 A.3d 63 (2017).

We also granted the petition of Mt. McKinley Insurance Company and
Everest Reinsurance Company, limited to the following issues: “1. Did the
Appellate Court properly affirm the trial court’s adoption of a ‘continuous
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Court affirming in part and reversing in part numerous
interlocutory decisions made by the trial court in con-
nection with the first and second phases of a complex
trial between the parties. R.T. Vanderbilt Co. v. Hart-
Sord Accident & Indemnity Co., 171 Conn. App. 61,
75-76, 156 A.3d 539 (2017). On appeal, the insurer defen-
dants claim that the Appellate Court improperly (1)
upheld the trial court’s adoption of a “continuous trig-
ger” theory of coverage for asbestos related disease
claims as a matter of law and the trial court’s related
preclusion of expert testimony on current medical sci-
ence regarding the actual timing of bodily injury from
such disease, (2) upheld the trial court’s adoption of
an “unavailability of insurance” exception to the “time
on the risk” rule of contract law, which provides for
pro rata allocation of defense costs and indemnity
for asbestos related disease claims, and (3) interpreted
pollution exclusion clauses in certain insurance policies
as applicable only to claims arising from “traditional”
environmental pollution, rather than to those arising
from asbestos exposure in indoor working environ-
ments. In its appeal, Vanderbilt claims that the Appel-

trigger’ theory of coverage for asbestos related disease claims as a matter
of law and the trial court’s related preclusion of expert testimony on current
medical science regarding the actual timing of bodily injury from such
disease?

“2. Did the Appellate Court properly affirm the trial court’s adoption of
an ‘unavailability of insurance’ exception to the ‘time on the risk’ rule of
contract law, which provides for pro rata allocation of defense costs and
indemnity for asbestos related disease claims?

“3. Did the Appellate Court properly interpret pollution exclusion clauses
in certain insurance policies as applicable only to claims arising from ‘tradi-
tional’ environmental pollution and not to those arising from asbestos expo-
sure in indoor working environments?” R.T. Vanderbilt Co. v. Hartford
Accident & Indemnity Co., 327 Conn. 923, 923-24, 171 A.3d 62 (2017).

Finally, we also granted Vanderbilt’s cross petition for certification to
appeal, limited to the following issue: “Did the Appellate Court properly
interpret occupational disease exclusion clauses in certain insurance poli-
cies as precluding coverage for claims of occupational disease, regardless
of whether the claimant was employed by the policyholder or by a third-
party user of the claimant’s allegedly harmful product?” R.T. Vanderbilt Co.
v. Hartford Accident & Indemnity Co., 327 Conn. 925, 171 A.3d 61 (2017).
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late Court improperly construed occupational disease
exclusions present in certain policies as not limited
to claims brought by Vanderbilt’'s own employees.
Because we conclude that the Appellate Court’s com-
prehensive opinion properly resolved these significant
issues, we affirm the judgment of the Appellate Court.

The opinion of the Appellate Court aptly sets forth
the relevant background facts and procedural history.*
“Vanderbilt is a Connecticut corporation engaged in
the mining and sale of various chemical and mineral
products. In 1948, it began to produce industrial talc
through its subsidiary, Gouverneur Talc Company.
Vanderbilt continued to mine and sell talc until 2008,
when it ceased production and sold off the last of its
inventory.

“Over the past several decades, thousands of underly-
ing actions have been filed against Vanderbilt in vari-
ous jurisdictions throughout the United States, many
of which remain pending. Those actions alleged that
talc and silica mined and sold by Vanderbilt contained
asbestos or otherwise caused diseases that are corre-
lated to asbestos exposure, such as mesothelioma,
other asbestos related cancer, and asbestosis (collec-
tively, asbestos related disease). In response, Vanderbilt
has taken the position that its industrial talc does not
contain asbestos. From the time that it started mining
talc, Vanderbilt purchased or attempted to purchase
primary and secondary comprehensive general liability
insurance to cover the defense and indemnity costs of
asbestos related claims.

“Vanderbilt brought the present action against sev-
eral insurance companies that issued it primary insur-

 For the sake of brevity, we recite only the most salient background facts
and procedural history, as distilled from the record and the Appellate Court’s
opinion. Readers desiring a more comprehensive review of this case’s com-
plex facts and procedural history should consult the excellent recitation in
the Appellate Court’s opinion. See R.T. Vanderbilt Co. v. Hartford Acci-
dent & Indemnity Co., supra, 171 Conn. App. 76-87.
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ance policies between 1948 and 2008 . . . .” Id., 76-77;

see footnote 2 of this opinion (listing defendants). In
particular, Vanderbilt alleged that its primary insurers—
Hartford Accident and Indemnity Company, and Conti-
nental Casualty Company, Columbia Casualty Company
and Continental Insurance Company (collectively, Con-
tinental) “had breached their contractual obligations to
pay their proper shares of defense and indemnity costs
in the underlying actions. Vanderbilt also sought a
declaratory judgment as to the parties’ respective rights
and responsibilities under the policies at issue.

“Continental subsequently filed a [third-party] com-
plaint against various insurance companies that had
provided secondary coverage—umbrella or excess’—
to Vanderbilt during the time that it was in the talc
business.” (Footnote altered.) R.T. Vanderbilt Co. v.
Hartford Accident & Indemnity Co., supra, 171 Conn.
App. 77. “Vanderbilt thereafter brought direct claims
against these [third-party] secondary insurers.” Id., 78.

“Prior to the start of trial, the trial court issued a
series of scheduling orders, pursuant to which it sepa-
rated the trial into four phases. In the first two phases,
which were tried to the court and have been completed,
the court addressed Vanderbilt’s declaratory judgment
claims and related counterclaims and cross claims.
The primary issue before the court in those phases
was how insurance obligations are to be allocated with
respect to long latency® asbestos related claims alleging

5 As the Appellate Court noted, the * ‘phrase “follow form” refers to the
practice, common in excess policies, of having the [second layer] coverage
follow substantively the primary layer provided by the main insurer . . . .’ ”
R.T. Vanderbilt Co. v. Hartford Accident & Indemnity Co., supra, 171 Conn.
App. 257 n.91.

As the Appellate Court also noted, “the term ‘umbrella coverage’ is often
used not only with reference to policies that offer both excess coverage
and primary drop-down insurance, but also specifically to the drop-down
portion of such policies.” Id., 276 n.101.

5 “Throughout this opinion, we use the terms ‘long latency,” ‘long-tail,” and
‘progressive injury’ interchangeably. Those terms refer to the fact that toxic
tort claims typically allege that exposure to toxins such as asbestos causes
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injuries that occur over the course of years or even
decades and, therefore, potentially implicate multiple
insurance policy periods. Specifically, in Phase I, the
court addressed the question of how defense costs for
the underlying actions were to be allocated as between
Vanderbilt and its insurers. That required a determina-
tion of (1) the periods during which the defendants’
insurance policies were in effect and (2) whether Vand-
erbilt should be treated as self-insured for any period
S0 as to create an equitable obligation to contribute to
the costs of its defense. In Phase II, the court considered
the same questions with respect to indemnity costs. In
that phase, the court also issued rulings with respect
to the meaning of various policy provisions, the exhaus-
tion of Vanderbilt’s primary policies, and related issues.
In Phase III of the trial, which also will be tried to the
court, the court plans to adjudicate the defendants’
claims for recovery of overpayment of insurance costs.
In Phase IV, Vanderbilt’s breach of contract claims
against its insurers are to be tried to a jury.” (Footnote
altered.) Id., 78-79.

“In addressing the allocation questions in Phases I
and II, the trial court proceeded on the assumption
that Connecticut follows a pro rata, [time on the risk]
approach to allocating insurance obligations in long-
tail cases. See footnote [6] of this opinion. Under that
allocation scheme, the court assumed that a victim of
asbestos related disease suffers continuous injuries
commencing at the time of initial exposure to asbestos
and extending until disease manifests and, therefore,
that defense and indemnity costs must be allocated
across all of the insurance policies on the risk (i.e.,
potentially liable) during that period (allocation block).
The court further assumed that (1) the policyholder is
responsible for a pro rata share of costs for any period

a series of continuing, indivisible injuries that develop gradually over time
but may not manifest for many years.” R.T. Vanderbilt Co. v. Hartford
Accident & Indemnity Co., supra, 171 Conn. App. 78 n.5.
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during which it is uninsured or underinsured (proration
to the insured), including so-called ‘orphan share’ peri-
ods covered by policies that were lost, destroyed, or
issued by insurers that subsequently became insolvent;
but (2) Connecticut has embraced an unavailability of
insurance exception pursuant to which there is no pro-
ration to the insured for periods during which insurance
is not available. Applying these principles to the present
case, the court held evidentiary hearings during Phases
I and II to determine, among other things, whether
defense and indemnity insurance coverage, respectively,
was available for asbestos related claims between 1948
and 2008 and, if so, whether Vanderbilt availed itself of
such coverage.” Id., 79-80.

On the basis of findings of fact rendered after Phase I,
the trial court “determined that the allocation of defense
and indemnity costs would be applied prospectively in
the following manner, on the basis of a total potential
exposure period of [732] months running from 1948
through 2008:% (1) as to defense costs, Vanderbilt would
be liable for 265 of the [732] months; (2) as to indemnity
costs, Vanderbilt would be liable for [96] of the [732]
months; and (3) Vanderbilt’s responsibility as to both
defense and indemnity costs would be adjusted upward
for any additional periods when there was a gap in cover-
age or an insolventinsurer. The court applied these same
findings, principles, and allocation rules to underlying
actions that alleged harms arising from nonasbestos par-
ticulates such as silica. Specifically, the court credited
testimony that all of the underlying actions, whether on
their face or through subsequent discovery or investiga-
tion, involved claims of exposure to asbestos.

"For those specific findings, see R.T. Vanderbilt Co. v. Hartford Acci-
dent & Indemnity Co., supra, 171 Conn. App. 80-82.

8See R.T. Vanderbilt Co. v. Hartford Accident & Indemnity Co., supra,
171 Conn. App. 187 n.54 (noting immaterial miscalculation with respect to
length of allocation block).
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“In its Phase II decision, the court also considered
the applicability of two types of exclusions contained
in certain of Vanderbilt’s excess and umbrella policies.
The court first addressed the claim by several secondary
insurers that the pollution exclusion clauses contained
in their policies barred coverage for the underlying
actions. The court concluded that the relevant policy
language was ambiguous as applied to the asbestos
related claims and, therefore, that the exclusions did
not preclude coverage. The court also addressed the
issue of whether occupational disease exclusions con-
tained in certain secondary policies applied only to
claims brought by the policyholder’s own employees.
The court found that the exclusions were unambiguous
and that they did, in fact, bar coverage only for claims
brought by Vanderbilt’'s own employees.” (Footnote
altered.) Id., 82-83.

“Following the completion of the Phase II trial, Vand-
erbilt and several defendants filed appeals and cross
appeals [with the Appellate Court], challenging approxi-
mately twenty of the court’s conclusions and findings.””
Id., 83. The Appellate Court subsequently issued an opin-
ion of extraordinary complexity and comprehensive-
ness addressing a plethora of issues.! With respect to

? “Everest [Reinsurance Company] filed an immediate appeal from the
trial court’s Phase I and Phase II rulings on the ground that the rulings
constituted a final judgment as to it. Vanderbilt and other defendants were
subsequently granted permission to file interlocutory appeals pursuant to
Practice Book § 61-4 (a), which provides in relevant part that an interlocutory
ruling is considered to be an appealable final judgment when ‘the trial court
makes a written determination that the issues resolved by the judgment are
of such significance to the determination of the outcome of the case that
the delay incident to the appeal would be justified, and the chief justice
or chief judge of the court having appellate jurisdiction concurs.”” R.T.
Vanderbilt Co. v. Hartford Accident & Indemnity Co., supra, 171 Conn.
App. 83-84 n.9.

0 For a summary of all of the issues considered by the Appellate Court,
see R.T. Vanderbilt Co. v. Hartford Accident & Indemnity Co., supra, 171
Conn. App. 84-87.
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the issues now before us in this certified appeal, the
Appellate Court first concluded that the trial court prop-
erly adopted a “continuous trigger” theory of coverage
for asbestos related disease claims as a matter of law
and, accordingly, properly precluded the admission of
expert testimony on current medical science regarding
the actual timing of bodily injury from such disease.
Id., 118-19. The Appellate Court further upheld the trial
court’s adoption of an “unavailability of insurance”
exception to the “time on the risk” rule of contract law,
which provides for the pro rata allocation of defense
costs and indemnity for asbestos related disease claims.
Id., 143. The Appellate Court then interpreted the pollu-
tion exclusion clauses as applicable only to claims aris-
ing from “traditional environmental pollution,” rather
than those arising from asbestos exposure in indoor
working environments. Id., 252. Finally, the Appellate
Court concluded that the trial court had improperly
construed the occupational disease exclusions as “bar-
[ring] coverage only for occupational disease claims
brought by a policyholder’s own employees and that the
exclusions do not apply to complainants who developed
occupational disease while using the policyholder’s pro-
ducts in the course of working for another employer.”
Id., 256.

The Appellate Court rendered judgment reversing the
decisions of the trial court “with respect to [its] determi-
nations that (1) Vanderbilt is responsible for defense
costs for the period of March 3, 1993 through April 24,
2007, (2) a default date of first exposure of January 1,
1962, applies to pending and future claims, and (3) the
occupational disease exclusions in certain secondary
policies apply only to claims brought by Vanderbilt’s
own employees; the proper allocation methodology and
the prospective application of that methodology are
clarified as set forth herein . . . .” Id., 309. The Appel-
late Court then remanded the case to the trial court
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“for further proceedings consistent with [its] opinion.”
Id. These certified appeals followed. See footnote 3 of
this opinion.

I

We begin with the claims of the numerous insurer
defendants in the certified appeals docketed as Docket
Nos. SC 20000 and SC 20001. See footnote 2 of this opin-
ion. Specifically, they contend that the Appellate Court
improperly upheld the decision of the trial court (1)
adopting a “continuous trigger” theory of coverage for
asbestos related disease claims as a matter of law, (2)
precluding expert testimony on current medical science
regarding the actual timing of bodily injury from asbes-
tos related diseases, and (3) adopting an “unavailability
of insurance” exception to the “time on the risk” rule
of contract law. The insurer defendants also claim that
the Appellate Court improperly interpreted pollution
exclusion clauses in certain insurance policies as appli-
cable only to claims arising from “traditional environ-
mental pollution,” rather than to those arising from
asbestos exposure in indoor working environments.

After carefully examining the record on appeal and
considering the briefs and arguments of the parties, we
have concluded that the judgment of the Appellate
Court should be affirmed with respect to these issues.
The Appellate Court’s thorough and well reasoned opin-
ion more than sufficiently addresses these certified
questions, and there is no need for us to repeat the
discussion contained therein. We therefore adopt parts
IIT A, III B, and IV A of the Appellate Court’s opinion
as the proper statement of the issues and the applicable
law concerning those issues. See, e.g., Deutsche Bank
AG v. Sebastian Holdings, Inc., 331 Conn. 379, 384, 204
A.3d 664 (2019); State v. Henderson, 330 Conn. 793,
799, 201 A.3d 389 (2019).
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We next turn to Vanderbilt’s claim, in Docket No. SC
20003, that the Appellate Court incorrectly determined
that occupational disease exclusion clauses in two
excess policies apply to claims brought by nonemploy-
ees of Vanderbilt who allegedly developed an occu-
pational disease while using Vanderbilt talc at any work-
place. The Appellate Court’s opinion sets forth the fol-
lowing additional facts and procedural history relevant
to this claim. “At trial, several of Vanderbilt’s secondary
insurers [secondary insurers]' either sought declara-
tory judgments determining or raised special defenses
or claims alleging that occupational disease exclusions
in their policies precluded coverage for some of the
underlying actions. Two versions of the occupational
disease exclusion, contained in policies issued by Cer-
tain Underwriters at Lloyd’s, London (Lloyd’s), and
Pacific Employers Insurance Company (Pacific), are
at issue.™

“The first policy at issue, Lloyd’s policy number 77/
18503/1/PNB21250D, was in effect from May 17, 1977
through March 3, 1979. The policy contains an endorse-
ment clause stating in relevant part that ‘this policy shall
not apply . . . to personal injury (fatal or nonfatal) by
occupational disease.” Several other defendants issued
secondary policies following form to the Lloyd’s policy.*

“The second policy at issue, Pacific policy num-
ber XMO017535 (NCA15), was in effect from March 3,
1985 through March 3, 1986. It contains the following

' For a listing of these secondary insurers, see footnote 2 of this opinion.

2“The trial court found that the minor variations in policy language
between the two versions are not relevant to the question of whether the
occupational disease exclusions apply to nonemployees of the policyholder.
On appeal, the parties do not challenge this finding or argue that the two
provisions are materially different.” R.T. Vanderbilt Co. v. Hartford Acci-
dent & Indemnity Co., supra, 171 Conn. App. 256 n.90.

13 See footnote 5 of this opinion.
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endorsement clause: ‘This policy does not apply to any
liability arising out of: Occupational Disease.” National
Casualty [Company (National Casualty)], [a secondary
insurer that] has taken the lead in challenging the trial
court’s rulings regarding the occupational disease
exclusions, issued an excess policy, number XU000233,
which follows form to the Pacific policy. Lloyd’s also
issued an excess policy that follows form to the Pacific
policy. None of the relevant policies defines the term
‘occupational disease.’

“In addition to these occupational disease exclusions,
the Lloyd’s and Pacific policies contain employers’ lia-
bility exclusions. The Lloyd’s policy provides that ‘this
policy shall not apply . . . to the liability of employ-
ees.” The Pacific policy provides that ‘[t]his policy does
not apply to personal injury to any employee of the
insured arising out of and in the course of his employ-
ment by the insured or to any obligation of the insured
to indemnify another because of damages arising out
of such injury.’ In addition, National Casualty’s excess
policy, while following form to the Pacific policy, also
includes its own ‘employers liability exclusion,” which
is somewhat broader than the one in the Pacific policy.
It provides in relevant part: ‘(T]his policy shall not apply
to any liability for bodily injury, sickness, disease,
disability or shock, including death at any time resulting
therefrom . . . sustained by any employee of the
insured and arising out of and in the course of his
employment by the insured.’ Last, both the Lloyd’s and
Pacific policies contain exclusions for obligations for
which the insured may be held liable under workers’
compensation, unemployment compensation, or dis-
ability benefits laws.

“To facilitate the trial court’s resolution of the issue,
the parties stipulated during the second phase of the
trial that none of the claimants in the underlying actions
[is] or ever [was a] Vanderbilt [employee]. The parties
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further stipulated that the underlying complaints fall
into three categories: those that allege (1) exposure to
Vanderbilt products solely through the workplace of
another employer, (2) exposure both in and outside
the workplace, and (3) exposure solely outside the
workplace. Accordingly, if the occupational disease
exclusions do apply to nonemployees of Vanderbilt,
they likely will bar coverage for some but not all of the
underlying complaints during the relevant policy
years.!

“In its Phase II decision, the trial court concluded
that the occupational disease exclusions apply only to
claims brought by Vanderbilt’'s own employees.
Because the policies themselves do not define the term
‘occupational disease,’” the court looked to the Workers’
Compensation Act (act), General Statutes § 31-275
et seq., for a definition of the term. Section 31-275
(15) provides that ‘ “[o]ccupational disease” includes
any disease peculiar to the occupation in which the
employee was engaged and due to causes in excess
of the ordinary hazards of employment as such, and
includes any disease due to or attributable to exposure
to or contact with any radioactive material by an
employee in the course of his employment.” The trial
court concluded that the term, as defined in the statute,
was unambiguous, and that it applied solely to employ-
ees of the insured. The court rejected the defendants’
argument that such a construction would render the

4 “For this reason, [the Appellate Court] reject[ed] Vanderbilt’s argument
that the [insurer] defendants’ interpretation of the occupational disease
exclusions would render much of the coverage afforded by the policies
‘illusory.” At the very least, the exclusions would not bar coverage for claims
brought by complainants in category 3.

“[The Appellate Court] note[d] in this respect that the parties . . . neither
briefed nor asked [it] to resolve the question of whether, if the occupational
disease exclusions do apply to nonemployees, they bar coverage for underly-
ing actions in category 2, which allege both workplace and nonworkplace
exposure. That question will fall to the trial court on remand to address in
the first instance.” R.T. Vanderbilt Co. v. Hartford Accident & Indemmnity
Co., supra, 171 Conn. App. 258 n.92.
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occupational disease exclusion superfluous, insofar
as the employers’ liability exclusions in the policies
already preclude coverage for any claims of workplace
injury or disease by employees of the policyholder. The
court reasoned that the act draws a distinction between
occupational diseases; General Statutes § 31-275 (15);
and ‘ “[p]ersonal injur[ies]” ’; General Statutes § 31-275
(16); and that the policies at issue incorporate that
distinction—whereas the occupational disease exclu-
sion applies to employees of an insured who allege
occupational diseases, the employers’ liability exclu-
sion applies to employees who allege that they have
suffered sudden personal injuries while on the job.

“Because the court agreed with Vanderbilt that the
occupational disease exclusions do not apply to any of
the underlying claims, the court did not address Vander-
bilt’s alternative arguments that (1) in the event that
the policy language is determined to be ambiguous, the
exclusions should be construed in favor of the insured
pursuant to the doctrine of contra proferentem, and (2)
certain of the defendants have waived their right to
invoke the exclusions.” (Footnote added; footnote
altered; footnotes in original.) R.T. Vanderbilt Co. v.
Hartford Accident & Indemnity Co., supra, 171 Conn.
App. 256-59.

On appeal, the Appellate Court disagreed with the
trial court’s construction of the occupational disease
exclusions, concluding instead that they “unambig-
uously bar coverage for occupational disease claims
brought not only by employees of Vanderbilt but also
by individuals who contracted an occupational disease
in the course of their work for other employers.” (Foot-
note omitted.) Id., 269-70. In concluding that the lan-
guage of the exclusions was plain and unambiguous,
the Appellate Court rejected Vanderbilt’s “primary argu-
ment,” namely, “that the term occupational disease is so
interwoven with the concept of workers’ compensation
and other claims by an employee against his employer
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as to be meaningless outside of that particular context.”
(Internal quotation marks omitted.) Id., 262—63. The
Appellate Court also observed that, when the policies
were drafted “between the late 1970s and mid-1980s,
‘occupational disease’ had a common and ordinary
meaning within the legal and insurance fields.”" Id.,
263-64. The Appellate Court also relied on the rules
of contract construction and noted that the employer
liability exclusions were expressly limited to employ-
ees of the insured, whereas the “occupational disease
exclusions are framed broadly and do not contain any
similar language of limitation . . . .” Id., 269. Accord-
ingly, the Appellate Court reversed the judgment of
the trial court with respect to the occupational disease
exclusions and remanded the case to the trial court with
direction “to consider Vanderbilt’s alternative argument
that certain defendants are precluded from invoking
the exclusions because they failed to timely plead the
exclusions as a special defense.” Id., 270.

On appeal, Vanderbilt claims that the Appellate Court
improperly failed to limit the application of the occupa-
tional disease exclusions to claims brought against
Vanderbilt by its own employees. Vanderbilt relies on
case law and legal dictionaries; see, e.g., Ins. Co. of
North America v. Forty-Eight Insulations, Inc., 461 F.
Supp. 1230 (E.D. Mich. 1978), aff'd, 633 F.2d 1212 (6th
Cir. 1980); Nolan v. Johns-Manville Asbestos & Magne-
sta Materials Co., 74 11l. App. 3d 778, 392 N.E.2d 1352
(1979), aff’d, 85 I11. 2d 161, 421 N.E.2d 864 (1981); Com-
mercial Union Ins. Co. v. Porter Hayden Co., 116 Md.

15 On this point, the Appellate Court relied on, inter alia, a Harvard Law
Review note, “Compensating Victims of Occupational Disease,” 93 Harv. L.
Rev. 916, 926 (1980), in support of the proposition that, at the time, there
was a “proliferation” of litigation concerning occupational diseases, in which
individuals barred by workers’ compensation laws from “suing their employ-
ers were instead ‘sufing] the manufacturer or seller of a product used in
the workplace if that product caused the illness.”” R.T. Vanderbilt Co. v.
Hartford Accident & Indemnity Co., supra, 171 Conn. App. 264. But see
footnote 25 of this opinion.
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App. 605, 698 A.2d 1167, cert. denied, 348 Md. 205, 703
A.2d 147 (1997); Black’s Law Dictionary (5th Ed. 1979);
and argues that the term * ‘occupational disease’ is a
term of art that refers only to disputes between [the]
employer and [the] employee or to statutory compen-
sation plans for employees.” Vanderbilt also contends
that the Appellate Court’s interpretation of the term
“occupational disease” is inconsistent with the long-
standing rules by which we construe insurance policies
and their exclusions, in particular that an insurer bears
a heightened burden in proving the applicability of an
exclusion and that ambiguous exclusions are construed
in favor of the insured. Supported by the amicus curiae
National Association of Manufacturers, Vanderbilt con-
tends that the Appellate Court’s construction of the
exclusion to the contrary “dramatically reduce[s] gen-
eral liability coverage for manufacturers, particularly
in the context of claims of disease resulting from alleged
exposure to asbestos and other industrial products.”

Inresponse, National Casualty, leading the secondary
insurers, argues that the occupational disease exclu-
sions are plain and unambiguous. Citing, among other
cases, Ricigliano v. Ideal Forging Corp., 280 Conn. 723,
912 A.2d 462 (2006), National Casualty contends that
the phrase “occupational disease” has a plain meaning
beyond the narrow workers’ compensation context
insofar as “an ‘occupational disease’ is a disease arising
from engaging in one’s occupation—if an employee
develops a condition arising out of his or her employ-
ment, that employee has an ‘occupational disease,” no
matter where that employee works.” (Emphasis added.)
Responding to Vanderbilt’s historical and contextual
analysis of the term, National Casualty relies on TKK
USA, Inc. v. Safety National Casualty Corp., 727 F.3d
782 (7th Cir. 2013), Rodriguez v. E.D. Construction,
Inc., 126 Conn. App. 717, 12 A.3d 603, cert. denied, 301
Conn. 904, 17 A.3d 1046 (2011), Wyness v. Armstrong
World Industries, Inc., 171 1ll. App. 3d 676, 525 N.E.2d
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907 (1988), Tooey v. AK Steel Corp., 623 Pa. 60, 81 A.3d
851 (2013), and United National Ins. Co. v. J.H. France
Refractories Co., 36 Pa. D. & C.4th 400, 409-10 (C.P.
1996), to contend that the meaning of the phrase “occu-
pational disease” has not changed over time “from the
pre-workers’ compensation era to the present”; instead,
only the remedies available for such illness claims have
changed, with the addition of workers’ compensation
coverage in the first instance. National Casualty also
argues that Vanderbilt’s proffered construction of the
occupational disease exclusions violates rules of con-
tract interpretation by adding nonexistent language and
rendering the exclusions “redundant, as the policies
at issue contain [e]Jmployers’ [l]iability and [w]orkers’
[c]ompensation exclusions that act specifically to
bar Vanderbilt employees’ workplace related claims.”
National Casualty emphasizes that the occupational dis-
ease exclusions were “stand-alone provisions outside
of the base policy forms and, consequently, readily iden-
tifiable,” meaning that either Vanderbilt or its sophisti-
cated brokers, acting as its agent, “knew exactly the
scope and limitations of the coverage Vanderbilt was
procuring,” rendering that coverage still meaningful
with respect to asbestos exposure that was even par-
tially outside the workplace. In resolving this question
of first impression nationally, we agree with National
Casualty and conclude that the Appellate Court prop-
erly interpreted the occupational disease exclusions to
exclude occupational disease claims brought against
Vanderbilt by both its employees and nonemployees.

We begin with well established principles governing
the interpretation of insurance policies. “[C]onstruction
of a contract of insurance presents a question of law
for the [trial] court which this court reviews de novo.

. The determinative question is the intent of the
parties, that is, what coverage the [insured] expected
to receive and what the [insurer] was to provide, as
disclosed by the provisions of the policy. . . . In evalu-
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ating the expectations of the parties, we are mindful
of the principle that provisions in insurance contracts
must be construed as laymen would understand [them]
and not according to the interpretation of sophisticated
underwriters and that the policyholder’s expectations
should be protected as long as they are objectively
reasonable from the layman’s point of view. .
[W]hen the words of an insurance contract are, without
violence, susceptible of two [equally responsible] inter-
pretations, that which will sustain the claim and cover
the loss must, in preference, be adopted. . . . [T]his
rule of construction favorable to the insured extends
to exclusion clauses. . . . When construing exclusion
clauses, the language should be construed in favor of
the insured unless it has a high degree of certainty
that the policy language clearly and unambiguously
excludes the claim. . . . While the insured bears the
burden of proving coverage, the insurer bears the bur-
den of proving that an exclusion to coverage applies.”
(Citations omitted; internal quotation marks omitted.)
Nationwide Mutual Ins. Co. v. Pastak, 327 Conn. 225,
238-39, 173 A.3d 888 (2017); see, e.g., Travelers Casu-
alty & Surety Co. of America v. Netherlands Ins. Co.,
312 Conn. 714, 740, 95 A.3d 1031 (2014) (“[U]nambigu-
ous terms are to be given their plain and ordinary mean-
ing. . . . As with contracts generally, a provision in an
insurance policy is ambiguous when it is reasonably
susceptible to more than one reading.” [Internal quota-
tion marks omitted.]). But see Travelers Casualty &
Surety Co. of America v. Netherlands Ins. Co., supra,
740-41 (noting that contra proferentem rule does not
apply in disputes between insurers). “[A]lthough policy
exclusions are strictly construed in favor of the insured

. the mere fact that the parties advance different
interpretations of the language in question does not
necessitate a conclusion that the language is ambig-
uous.” (Internal quotation marks omitted.) Liberty
Mutual Ins. Co. v. Lone Star Industries, Inc., 290 Conn.
767, 796, 967 A.2d 1 (2009).
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We begin with the language of the occupational dis-
ease exclusions atissue. The first policy at issue, Lloyd’s
policy number 77/18503/1/PNB21250D, was in effect
from May 17, 1977 through March 3, 1979. The occupa-
tional disease exclusion for this policy is contained in
an endorsement stating that “this policy shall not apply

. . to personal injury (fatal or nonfatal) by occupa-
tional disease.” The second policy at issue, Pacific pol-
icy number XMOO017535 (NCA15), was in effect from
March 3, 1985 through March 3, 1986. It contains the
following endorsement with an occupational disease
exclusion: “This policy does not apply to any liability
arising out of: Occupational Disease.” Because neither
of the policies at issue defines the term “occupational
disease,” our analysis begins with its ordinary meaning,
as ascertained from dictionaries contemporary to the
1970s and 1980s, when the policies were issued. See,
e.g., Lexington Ins. Co. v. Lexington Healthcare Group,
Inc., 311 Conn. 29, 42 n.8, 84 A.3d 1167 (2014); R.T.
Vanderbilt Co. v. Continental Casualty Co., 273 Conn.
448, 463, 870 A.2d 1048 (2005); Buell Industries, Inc.
v. Greater New York Mutual Ins. Co., 259 Conn.
527, 5639, 791 A.2d 489 (2002). The Random House Dic-
tionary of the English Language Unabridged (1966) p.
996, defines “occupational disease” as synonymous
with “industrial disease,” namely, “a disease caused by
the conditions or hazards of a particular occupation.”
Similarly, Webster’s Third New International Dictionary
(1961) pp. 1560-61, defines “[o]ccupational disease” as
“an illness caused by factors arising from one’s occupa-
tion <dermatitis is often an occupational disease>

. .”1® (Emphasis in original.)

16 We note that the dictionary definition of “occupational disease” has
remained consistent in all material aspects for many decades, both preceding
and succeeding the drafting of the policy provisions at issue in this appeal.
Compare American Heritage College Dictionary (4th Ed. 2007) p. 961 (defin-
ing “occupational disease” as “[a] disease resulting from the conditions of
a person’s work, trade, or occupation”), with Webster’'s New International
Dictionary (2d Ed. 1934) p. 1684 (defining “occupational disease” as “[a]
disease brought on by or arising from the occupation of the patient, as
miner’s phthisis, etc.”).
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Contemporaneous legal dictionaries contain similar
general definitions of the term “occupational disease,”"
along with specifically indicating the existence of a
relationship between occupational diseases, as pre-
viously defined, and workers’ compensation statutory
schemes. Notably, the fifth edition of Black’s Law Dic-
tionary, published in 1979 and relied on heavily by Vand-
erbilt, defines “[o]ccupational disease” as “[a] disease
(as black lung disease incurred by miners) resulting
from exposure during employment to conditions or sub-
stances detrimental to health. Compensation for such
1S provided by state [workers’] compensation acts and
such federal acts as the Black Lung Benefits Act.
Impairment of health not caused by accident but by
exposure to conditions arising out of or in the course
of one’s employment.” (Emphasis added.) Black’s Law
Dictionary (5th Ed. 1979) p. 973.

The Black’s Law Dictionary entry then goes on to
explain that a “disease is compensable under [workers’]
compensation statute as being an ‘occupational’ disease
where: (1) the disease is contracted in the course of
employment; (2) the disease is peculiar to the claimant’s
employment by its causes and the characteristics of its
manifestation or the conditions of employment result
in a hazard which distinguishes the employment in char-
acter from employment generally; and (3) the employ-
ment creates a risk of contracting the disease in a
greater degree and in a different manner than the public
generally.”® Id.; accord Black’s Law Dictionary (10th

1" Legal dictionary definitions are also relevant to our textual analysis of
the policy provisions at issue. See, e.g., Lexington Ins. Co. v. Lexington
Healthcare Group, Inc., supra, 311 Conn. 4243 (considering conventional
and legal dictionary definitions of term “related” in insurance policy);
Springdale Donuts, Inc. v. Aetna Casualty & Surety Co. of Illinois, 247
Conn. 801, 810-11, 724 A.2d 1117 (1999) (considering conventional and
Black’s Law Dictionary definition of term “publication” to determine
whether underlying claims constituted slander covered by commercial gen-
eral liability policy).

18 We note that the immediately preceding edition of Black’s Law Diction-
ary defined “occupational disease” more generally—akin to the ordinary
language dictionaries—as a “[d]isease gradually contracted in usual and
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Ed. 2014) p. 1248; see also Ricigliano v. Ideal Forging
Corp., supra, 280 Conn. 731-32 (discussing statutory
definitions of “occupational disease” under § 31-275
[15] as consistent with dictionary definitions). Although
the relationship between occupational disease and
workers’ compensation is now a matter of black letter
law, none of the definitions on which Vanderbilt relies—
including the definition in Black’s Law Dictionary—
suggests in any way that the phrase “occupational dis-
ease” is a construct devoid of meaning outside the law
of workers’ compensation, notwithstanding its obvi-
ous significance within that area of the law. Instead, we

ordinary course of employment, because thereof, and incidental thereto.”
Black’s Law Dictionary (4th Ed. 1968) p. 1230; see also Ballentine’s Law
Dictionary (3d Ed. 1969) p. 879 (“Occupational disease” is “[a] disease which
develops gradually and imperceptibly as a result of engaging in a particular
employment and is generally known and understood to be a usual and
natural incident or hazard of such employment. . . . A disease caused by
or especially incident to a particular employment. . . . Something other
than an accidental injury. But none the less a personal injury, the injury
being regarded as sustained when the employee becomes unable to work.”
[Citations omitted; emphasis added.]).

9 In a footnote in its brief, Vanderbilt crafts a hypothetical to contend that
“la]pplying ‘occupational disease’ outside of the context of claims brought
against Vanderbilt by its employees leads to absurd results,” namely, a high
school student alleging exposure to talc while working part-time at a family
business or a babysitter alleging exposure to talc in the home where he or
she is babysitting. Vanderbilt states that the “insurers would argue that the
students were ‘working’ when they were allegedly exposed to talc and,
therefore, [that] the ‘occupational disease’ exclusions bar coverage.” We
disagree that this hypothetical is illustrative of an absurd result, even under
the Black’s Law Dictionary definition propounded by Vanderbilt. Although
the hypothetical babysitter’s disease might well have been contracted during
his or her employment, that fact does not, without more, render it occupa-
tional in nature. See Black’s Law Dictionary (5th Ed. 1979) p. 973; see, e.g.,
2 M. Rothstein et al., Employment Law (6th Ed. 2019) § 7:24 (“[a]n ailment
does not become an occupational disease simply because it is contracted
on the employer’s premises” [internal quotation marks omitted]). Put differ-
ently, in determining whether the disease in the hypothetical argued by
Vanderbilt is occupational in nature, the babysitter performing ordinary
child care tasks might well be situated differently from the other student
in the hypothetical who works at a family business, if that family business
is an industry that had peculiar incidence of diseases occasioned by exposure
to talc.
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read those definitions only to highlight the availability
of workers’ compensation as a common, legal remedy
for claims arising from the underlying condition. Thus,
we disagree with Vanderbilt’s argument in its reply brief
that “ ‘[o]ccupational [d]isease’ [is] a term of art that
is tied to the employee-employer relationship,” thus
meaning that “no specific reference to employees
needed to be added to the exclusion.”

Given the lack of any verbiage in commonly used
dictionary definitions expressly limiting the definition
of occupational disease to the workers’ compensation
context,? it is significant that the text of the occupa-
tional disease exclusions does not contain language
expressly limiting their application to the employees of
the insured. In contrast, other exclusions in the relevant
policies, namely, for employer’s liability and workers’
compensation, expressly contain such language.? This
omission is significant because it indicates that, when

? Indeed, this court previously has rejected attempts to import other
areas of the law to vary otherwise clear and unambiguous insurance policy
language. In concluding that “emotional distress” was not “bodily injury”
for purposes of an insurance policy, this court rejected the argument that
“emotional distress is within the insurance policy definition of bodily injury
because modern medical science teaches that emotional distress is accompa-
nied by some physical manifestations,” as well as that “such an interpretation
is consistent with our precedents in the areas of tort and workers’ compensa-
tion law.” Moore v. Continental Casualty Co., 252 Conn. 405, 414, 746
A.2d 1252 (2000). Stating that we did “not question the modern medical
understanding of the interrelatedness of the mind and body,” this court
nevertheless “disagree[d] that such an understanding determines the mean-
ing of the policy language in question in the present case. We also disagree[d]
with the contention that our precedents in the areas of tort and workers’
compensation law appropriately inform the meaning of that policy language.”
Id., 414-15.

I The Pacific policy provides that it “does not apply . . . to any obligation
for which the [i]nsured or any carrier as his insurer may be held liable under
any workmen’s compensation, unemployment compensation or disability
benefits law, or under any similar law . . . .” A separate rider to the Pacific
policy states that “[t]his policy does not apply to personal injury to any
employee of the insured arising out of and in the course of his employment
by the insured or to any obligation of the insured to indemnify another
because of damages arising out of such injury.”



Page 76 CONNECTICUT LAW JOURNAL October 8, 2019

370 OCTOBER, 2019 333 Conn. 343

R.T. Vanderbilt Co., Inc. v. Hartford Accident & Indemnity Co.

the drafters of the policy desired to limit the applica-
tion of an exclusion to a certain group of individuals,
they did so. It renders all the more unambiguous the
lack of any such express limitation in the occupational
disease exclusions. See Lexington Ins. Co. v. Lexington
Healthcare Group, Inc., supra, 311 Conn. 54 (“[t]ypi-
cally, when different terms are employed within the
same writing, different meanings are intended”); Buell
Industries, Inc. v. Greater New York Mutual Ins. Co.,
supra, 259 Conn. 539-40 (use of word “sudden” in
“sudden and accidental” exception to pollution exclu-
sion was intended to preclude coverage for gradually
occurring pollution, “so that only a temporally abrupt
release of pollutants would be covered as an exception
to the general pollution exclusion”).

Indeed, to read the exclusions as urged by Vanderbilt
would require us to add otherwise nonexistent language
specifically limiting their application to Vanderbilt’s
employees, which is contrary to how we interpret con-
tracts, including insurance policies. See Moore v. Conti-
nental Casualty Co., 252 Conn. 405, 414, 746 A.2d 1252
(2000) (“We cannot rewrite the insurance policy by
adding semicolons any more than we can by adding
words. If the policy had referred to ‘green vehicles,’
and defined that term as ‘green cars, trucks or motorcy-
cles,’ it is unlikely that there would be a reasonable
dispute about whether blue trucks and red motorcycles
were intended to be included in the definition.”); see
also Travelers Ins. Co. v. Namerow, 257 Conn. 812, 827,
778 A.2d 168 (2001) (“The language of the policy clearly
does not contain the word ‘motive’ or any other analo-
gous term. Under the language of the policy, the plaintiff

The Lloyd’s policy provides that it “shall not apply . . . to any obligation
for which the [a]ssured and any company as its insurer may be held liable
under any [w]orkmen’s [clompensation, unemployment compensation or
disability benefits law provided, however, that this exclusion does not apply
to liability of others assumed by the [nJamed [a]ssured under contract or
agreement . . . .”
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did not need to prove motive as an element of its claim
that the defendants’ loss fell within the [intentional act]
policy exclusion.” [Footnote omitted.]), superseded in
part on other grounds, 261 Conn. 784, 807 A.2d 467
(2002); Community Action for Greater Middlesex
County, Inc. v. American Alliance Ins. Co., 254 Conn.
387, 403, 757 A.2d 1074 (2000) (“[t]here is nothing in
the language of the exclusion to indicate that the alleged
abuse or molestation must be sexually motivated or
calculated to arouse the person or persons involved in
the offending conduct; the boys’ nonconsensual grab-
bing and fondling of [the victim] fall within the plain
meaning of the words ‘abuse’ and ‘molestation’ irrespec-
tive of the boys’ subjective state of mind”); Moore v.
Continental Casualty Co., supra, 415 (rejecting reading
of “definition of ‘ “[b]odily [i]njury” ’ so as to mean not
merely bodily harm, bodily sickness, and bodily disease,
but also nonbodily sickness and nonbodily disease”
because “[t]he definition of ‘ “[b]odily [i]jnjury” ’ in the
policy does not provide: bodily harm; sickness; or dis-
ease”).

We also disagree with Vanderbilt’s reliance on provi-
sions in the Lloyd’s policy form, including the limits of
liability and special conditions, referring to “occu-
pational disease sustained by any employee of the
assured,” as “mak[ing] clear that ‘occupational disease’
is a type of claim that only applies to Vanderbilt’'s
employees and is distinct from a ‘product liability’
claim, with separate policy limits.”” In the absence of
a specific definition of the term “occupational disease”
to that effect in the policy’s definitions section, it is
significant that the occupational disease exclusions at
issue in this appeal are provided via endorsement,
which, like a “rider . . . is a writing added or attached
to a policy or certificate of insurance which expands
or restricts its benefits or excludes certain conditions

%2 As Vanderbilt notes, similar references to “occupational disease” are
not found in the 1985 Pacific policy form.
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from coverage. . . . When properly incorporated into
the policy, the policy and the rider or endorsement
together constitute the contract of insurance, and are
to be read together to determine the contract actually
intended by the parties.” (Internal quotation marks
omitted.) Liberty Mutual Ins. Co. v. Lone Star Indus-
tries, Inc., supra, 290 Conn. 806; see also, e.g., Lexing-
ton Ins. Co. v. Lexington Healthcare Group, Inc., supra,
311 Conn. 55-56. If, however, “the endorsement itself is
clear and unambiguous, the content of the form policies
themselves is irrelevant . . . because [e]ndorsement
has also been defined generally to mean [a] written
or printed form attached to the policy which alters
provisions of the contract, and the word alter is synony-
mous with change.” (Internal quotation marks omitted.)
Liberty Mutual Ins. Co. v. Lone Star Industries, Inc.,
supra, 806; see id., 806-807 (concluding that summary
judgment was proper, even when insurer failed to sup-
ply policy provisions beyond clear and unambiguous
endorsements, because “[e]ven a policy provision that
contradicts directly the terms of the endorsement is
irrelevant to the disposition of the summary judgment
motion”). Thus, even reading the Lloyd’s provisions in
harmony, the fact that the occupational disease exclu-
sion lacks the language confining its application to
Vanderbilt’s employees, as found elsewhere in the
Lloyd’s policy, confirms further that such language was
not intended to exist in the exclusion.

Although the occupational disease exclusion uses the
term “occupational disease” broadly and without quali-
fication, “[t]he breadth of this exclusion does not render
it any less clear and unambiguous . . . .” Id., 800; see
id., 799-800 (concluding that silicon exclusion defining
silicon’ ” as “ ‘the mineral in any form, ” excluded
silicosis and silica related hazards that “cannot exist in
the absence of [the element] silicon”); Peerless Ins. Co.

v. Gonzalez, 241 Conn. 476, 483, 697 A.2d 680 (1997)

1133
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(“Because there is no requirement that a policy exclu-
sion be cast in specific, rather than general, terms, the
fact that the policy’s lead exclusion contains no express
reference to lead paint does not support [the insured’s]
contention that lead paint falls outside the purview of
the exclusion. The relevant inquiry is not whether the
policy issued by [the insurer] expressly excludes lead
paint from its coverage but, rather, whether the lan-
guage of the exclusionary provision nevertheless clearly
and unambiguously applies to lead paint.”).

We also acknowledge Vanderbilt’s argument that
the occupational disease exclusion should not be read
in a way that renders the liability coverage provided by
the policy meaningless. Although this argument is at
first pass tempting, as noted by the Appellate Court;
see R.T. Vanderbilt Co. v. Hartford Accident & Indem-
nity Co., supra, 171 Conn. App. 258 n.92; Vanderbilt’s
argument is undercut by the stipulation between the
parties that, for purposes of litigating the applica-
tion of the occupational disease exclusion, (1) “[n]Jone
of the plaintiffs in any of the underlying actions
allege[s] that [he or she is] or ever [was a] Vanderbilt
[employee],” and (2) “[t]he underlying actions can be
classified into three categories, based on the alleged
exposure of the underlying plaintiff to Vanderbilt prod-
ucts,” specifically “Category A—alleged exposure is
claimed solely through workplace exposure,” “Cate-
gory B—alleged exposure is claimed through a combi-
nation of workplace exposure and exposure outside of
the workplace,” and “Category C—alleged exposure is
claimed solely through exposure outside of the work-
place.” The stipulation provides citations to multiple
exemplar cases under each category. The existence of
categories B and C indicates that the Appellate Court’s
reading of the plain language of the occupational dis-
ease exclusion does not completely vitiate the coverage
provided by the policy. Indeed, even a significant exclu-
sion limiting available coverage does not mean that the
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insured did not get the coverage for which it bargained,
or that the “insurance policies . . . are rendered mean-
ingless by virtue of the denial of coverage N
Schilberg Integrated Metals Corp. v. Continental Casu—
alty Co., 263 Conn. 245, 270-71, 819 A.2d 773 (2003);
see id. (no evidence that absolute pollution exclusion
rendered policies “meaningless” given that they “pro-
vide coverage for a wide variety of accidents and

mishaps . . . that may occur during [the plaintiff’s rou-
tine business activities]” [internal quotation marks
omitted]).

Finally, the case law cited by the parties, none of
which interprets an occupational disease exclusion,
simply bears out that an occupational disease may be
compensable on the first-party basis by an affected
employee’s workers’ compensation employer, or on a
third-party basis by another tortfeasor—like Vander-
bilt.? In particular, we disagree with Vanderbilt’s reli-
ance on the decision of the Maryland Court of Special
Appeals in Commercial Union Ins. Co. v. Porter Hay-
den Co., supra, 116 Md. App. 605, for the proposi-
tion that “the phrase ‘occupational disease’ cannot be
interpreted outside of the employer-employee context
without creating ambiguity.” In that case, the court
rejected an insurer’s argument that a general liability
policy that covered only “ ‘accidents’” did not cover
claims of asbestos related diseases resulting from work-

» Indeed, Connecticut’s workers’ compensation statutory scheme contem-
plates third parties being held liable in tort for injuries that are compensable
under the act, including occupational diseases; see General Statutes § 31-
275 (15); by providing an employer the right to intervene in an action brought
by its employee against a third-party tortfeasor, in order to recover the
benefits paid. See General Statutes § 31-293 (a); Nichols v. Lighthouse Res-
taurant, Inc., 246 Conn. 156, 164-65, 716 A.2d 71 (1998). Put differently,
the exclusivity of the workers’ compensation remedy under statutes such
as General Statutes § 31-284 is between the employee and the employer.
See, e.g., Hernandez v. Cavaliere Custom Homes, Inc., 511 F. Supp. 2d 221,
226 (D. Conn. 2007); Mello v. Big Y Foods, Inc., 265 Conn. 21, 25-26, 826 A.2d
1117 (2003); Ferryman v. Groton, 212 Conn. 138, 146, 561 A.2d 432 (1989).



October 8, 2019 CONNECTICUT LAW JOURNAL Page 81

333 Conn. 343 OCTOBER, 2019 375

R.T. Vanderbilt Co., Inc. v. Hartford Accident & Indemnity Co.

place exposure. Id., 697; see id., 701 (concluding that
inhalation of asbestos fibers “is indisputably a personal
bodily injury whether or not it is also an occupational
disease,” thus triggering coverage because, even “if
‘occurrence’ and ‘accident’ are not precise synonyms,
they are nonetheless largely overlapping terms and they
include ‘continuous or repeated exposure to conditions
which result in bodily injury’ ). The Maryland court
distinguished the insurer’s reliance on cases that have
“treated ‘occupational diseases,” on the one hand, and
‘personal bodily injuries caused by accident,” on the
other hand, as mutually exclusive categories,” as “taken
from the very special and statutory world of [w]orkers’
[c]ompensation law. It is a body of law that is not con-
cerned with fault or liability coverage based on fault;
it is concerned with whether certain forms of disability
were [job related]. Although [job related] injury and
[job related] disease are slowly evolving toward a single
compensable phenomenon, their respective histories
have been widely divergent. That divergence has pro-
duced a number of linguistic anomalies that are peculiar
to [w]orkers’ [c]Jompensation law.” Id., 697-98. We dis-
agree with Vanderbilt’s reliance on Commercial Union
Ins. Co. because that case does not interpret an occu-
pational disease exclusion or explain why commonly
used definitions of the term “occupational disease” are
inherently ambiguous. Indeed, the Maryland court
emphasized that, “[e]ven if ‘occupational disease’ and
‘personal bodily injury as a result of an accident’ are
mutually exclusive terms in [w]orkers’ [cJompensation
law, that mutual exclusivity by no means carries over
into general tort law.”* (Emphasis added.) Id., 701.

% We also disagree with Vanderbilt’s reliance on Nolan v. Johns-Manville
Asbestos & Magnesia Materials Co., supra, 74 Ill. App. 3d 778, for the
proposition that “the phrase ‘occupational disease’ related only to work-
men’s compensation . . . .” In that product liability case, the court followed
its workers’ compensation case law and adopted the discovery rule to govern
the running of the statute of limitations. Id., 788. Vanderbilt relies on the
following observation in Nolan: “We are thoroughly cognizant of the distinc-
tions between the present case and an occupational disease case seeking
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Given the clear and unambiguous meaning of the
term “occupational disease,”” we conclude that the
Appellate Court properly construed the occupational

statutory compensation such as Madison [v. Wedron Silica Co., 352 Ill. 60,
184 N.E. 901 (1933)]; however, the analysis drawn by the [Illinois Supreme
Court] is useful in a case such as this, [in which] the disease of asbestosis
according to expert testimony, can develop over a period of ten to twenty-
five years, even though the action pursued here is for [product] liability
rather than workmen’s compensation.” Nolan v. Johns-Manville Asbestos &
Magnesia Materials Co., supra, 788. Again, nothing in the cited portions of
Nolan supports the proposition that occupational disease is a concept that
is linguistically meaningless beyond the workers’ compensation context;
instead, they support the opposite proposition, namely, that the term has
applicability in a variety of legal settings. Nor does Nolan describe specifi-
cally any applicable “distinctions” between workers’ compensation and the
common law.

We similarly disagree with Vanderbilt’s reliance on Ins. Co. of North
America v. Forty-Eight Insulations, Inc., supra, 451 F. Supp. 1230. In that
insurance coverage case, the court declined to apply a manifestation trigger
for the underlying product liability claim, deeming the common-law con-
tracts principles distinguishable from the statutory “last employer” rule that
governs coverage for workers’ compensation claims. Id., 1240-41. Again,
this case does nothing to elucidate the meaning of the occupational disease
exclusion, with the court’s failure to refer to the underlying claims as “occu-
pational diseases” both unexplained, and in our view, purely incidental.
Similarly, the court does not state in any way that occupational disease is
a phrase with a distinct meaning in the context of workers’ compensation,
as opposed to the common law.

The cases cited by National Casualty similarly do not interpret an occupa-
tional disease exclusion, and stand only for the proposition that a claim
arising from an occupational disease may exist independently of a workers’
compensation claim. See TKK USA, Inc. v. Safety National Casualty Corp.,
supra, 727 F.3d 788-90 (common-law claim against employer for negligence
is covered under employer’s liability coverage, even if underlying claim
is statutorily barred by state occupational disease compensation statute,
because of gaps in statute, and “covered loss” would include defense of
even groundless claim); Rodriguez v. E.D. Construction, Inc., supra, 126
Conn. App. 728 (independent contractor was excluded from participation
in workers’ compensation system); Wyness v. Armstrong World Industries,
Inc., supra, 171 Ill. App. 3d 677 (surviving spouse of insulator who died
from asbestos related lung cancer brought wrongful death action against
manufacturers of insulation); Tooey v. AK Steel Corp., supra, 623 Pa. 82
(exclusivity provision of workers’ compensation act did not bar common-
law action by employee against employer when occupational disease claim
manifested beyond act’s limitation period); United National Ins. Co. v. J.H.
France Refractories Co., supra, 36 Pa. D. & C.4th 409-10 (manufacturer
fraudulently procured commercial general liability insurance despite knowl-
edge of pending third-party product liability claims against it arising from
asbestosis injuries).

% Vanderbilt’s criticism of the Appellate Court’s reliance on two law review
articles and an American Bar Association report to elucidate the apparent
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disease exclusions to “bar coverage for occupational
disease claims brought not only by employees of Vand-
erbilt but also by individuals who contracted an occu-
pational disease in the course of their work for other
employers.” R.T. Vanderbilt Co. v. Hartford Accident &
Indemnity Co., supra, 171 Conn. App. 269-70. The
Appellate Court, therefore, properly reversed the deci-
sion of the trial court, which had adopted a reading of
the occupational disease exclusions to the contrary.”

The judgment of the Appellate Court is affirmed.

In this opinion the other justices concurred.

purpose of the occupational disease exclusions, as well as the apparent
“mutual understanding” of the parties with respect to the policies at issue,
is, however, well taken. See R.T. Vanderbilt Co. v. Hartford Accident &
Indemnity Co., supra, 171 Conn. App. 264 and n.95, citing W. Viscusi, “Struc-
turing an Effective Occupational Disease Policy: Victim Compensation and
Risk Regulation,” 2 Yale J. on Reg. 53, 65 (1984); Note, “Compensating
Victims of Occupational Disease,” 93 Harv. L. Rev. 916, 926 (1980); American
Bar Association, ABA Blueprint for Improving the Civil Justice System:
Report of the ABA Working Group on Civil Justice System Proposals (1992)
p. 53. As Vanderbilt notes, the law review articles both were published after
the Lloyd’s policy was issued, and the American Bar Association report was
published after both policies were issued, and, thus, neither could have had
affected the parties’ intent. Moreover, given the plain and unambiguous
language of the occupational disease exclusions, it simply was unnecessary
to consider “legal scholarship from that era” in support of the conclusion
that “the insurance industry was concerned over the emerging proliferation
of private litigation by workers who, having developed long latency diseases
after exposure to asbestos and other alleged industrial toxins, sought to
circumvent the workers’ compensation system and sue manufacturers of
those products.” R.T. Vanderbilt Co. v. Hartford Accident & Indemnity
Co., supra, 265-66. Indeed, this extratextual focus on the intent of the
insurers runs counter to our well established approach of interpreting insur-
ance policies, which focuses on how the language would be viewed by the
layman, or policyholder. See, e.g., Nationwide Mutual Ins. Co. v. Pasiak,
supra, 327 Conn. 238-39.

% As Vanderbilt acknowledges, whether the insurers waived their right to
invoke the occupational disease exclusions via a reservation of rights or
failing to plead it as a special defense in this action is a question reserved
for the next phase of this complex litigation. Accordingly, we agree with
the Appellate Court’s direction to the trial court to “consider Vanderbilt’s
alternative argument that certain defendants are precluded from invoking
the exclusions because they failed to timely plead the exclusions as a special
defense.” R.T. Vanderbilt Co. v. Hartford Accident & Indemmnity. Co., supra,
171 Conn. App. 270.



