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Lubrano v. Mohegan Sun Casino . . . ... .............
Workers’ compensation; appeal from decision of workers’ compensa-
tion review board affirming decision of workers’ compensation

272

902
420
106

7

812



CASES REPORTED XV

commissioner denying request to determine reasonableness of
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workers’ compensation commission lacked jurisdiction to review
reasonableness of allocation of third party settlement funds;
whether employer lacks statutory aggrievement to challenge third
party settlement allocation; whether applicable statute (§ 31-293)
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drug-dependent; claim that trial court improperly continued trial
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The plaintiff brought this action seeking to quiet title to certain real property
and to nullify a tax sale of the parcel, which he claimed was illegally
seized and sold without providing him with notice of the tax sale as
required by statute (§ 12-157). After the taxes were not paid, the defen-
dant city of Hartford and its tax collector filed tax liens against the
property, executed a tax levy, and sold the property at a tax sale. Prior
to the sale, the defendants attempted to provide notice to all record
owners, but there was no record of the plaintiff’s interest in the property
because he had not recorded the warranty deed on the land records.
The plaintiff filed a motion for summary judgment claiming that the
defendants had not provided notice to M Co., the plaintiff’s predecessor
in title, in accordance with § 12-157 (a). The defendants had attempted
to provide notice of the tax sale by certified mail to M Co., but the
notice was returned as undeliverable, and the defendants thereafter
provided notice to M Co.’s attorney. The trial court denied the plaintiff’s
motion for summary judgment, determining that the plaintiff lacked
standing to assert M Co.’s rights, and granted a motion for summary
judgment filed by the defendants, and rendered judgment thereon, from
which the plaintiff appealed to this court. Held:

1. The trial court improperly determined that the plaintiff lacked standing
to challenge the adequacy of the defendants’ notice to M Co.; the plaintiff
was within the class of persons protected by the statute (§ 12-159) that
permits a person to contest the validity of a tax sale by showing that

1
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notice was not properly provided to the predecessor in title in accor-
dance with § 12-157 (a), and, thus, the plaintiff had statutory standing
to contest the adequacy of M Co.’s notice.

2. The plaintiff could not prevail on his claim that the trial court improperly
determined that the defendants satisfied the notice requirement of § 12-
157 (a) with respect to M Co.; § 12-157 (a) provides that notice of the
tax sale be given via certified mail three times to the taxpayer, and
although M Co. attempted notice by certified mail only once, the trial
court properly found that subsequent notices to M Co. were not required
because they would have been futile, as it was unlikely that additional
notices sent to an unworkable address would have reached M Co., and
the defendants took additional steps to provide M Co. with notice by
sending the remaining notices to M Co.’s attorney, which satisfied the
statutory requirements.

3. The trial court properly concluded that the additional steps taken by the
defendants to provide M Co. with notice satisfied due process, the
defendants having substantially complied with both the actual and con-
structive notice provisions of § 12-157 (a): in light of the fact that the
certified notice was returned to the defendants marked undeliverable,
additional mailings to the same unworkable address most likely would
have been futile, and the defendants nevertheless took additional steps
by searching to discover whether M Co.’s mailing address was accurate,
attempting to locate M Co.’s agent of service and, upon learning that
M Co.’s agent of service had resigned and no new agent had been
appointed, sending all other notices to persons who had been M Co.’s
attorneys; moreover, the further additional steps suggested by the plain-
tiff were not required by due process, and the plaintiff failed to present
evidence to support the argument that the defendants should have taken
additional steps to discover his unrecorded interest.

4. The trial court properly concluded that the plaintiff’s unrecorded interest
in the property was not reasonably ascertainable and, thus, obviated
any obligation of the defendants to have provided him with notice of
the tax sale; the plaintiff, as a sophisticated real estate investor, should
have known and had the ability to record his interest, the additional
steps proposed by the plaintiff for the defendants to take in order to
ascertain his interest in the property exceeded the scope of § 12-157
(a), and the defendants complied with the constructive notice provisions
of the statute by posting a notice at city hall and publishing a notice in
the newspaper.

5. The plaintiff could not prevail on his claim that the trial court improperly
denied him the opportunity to testify in defense of the defendants’
motion for summary judgment or by not continuing the matter to allow
him to submit affidavits in the matter in lieu of his proffered testimony;
under the rule of practice (§ 17-45) governing motions for summary
judgment, only documentary evidence is appropriate to support a motion
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for summary judgment, and the plaintiff not having asked for a continu-
ance during oral argument on the motion for summary judgment, the
trial court did not err in failing to sua sponte order a continuance.

Argued April 16—officially released September 11, 2012
Procedural History

Action to quiet title to certain real property, and for
other relief, brought to the Superior Court in the judicial
district of Hartford, where the action was withdrawn
as against the defendant Edward Baum; thereafter, the
court, Hon. Robert Satter, judge trial referee, granted
the motion to strike filed by the defendant Albertina
Ward et al.; subsequently, the court, Aurigemma, J.,
denied the plaintiff’s motion for summary judgment and
granted the motion for summary judgment filed by the
named defendant et al. and rendered judgment thereon,
from which the plaintiff appealed to this court.
Affirmed.

James Colin Mulholland, for the appellant (plaintiff).

Joseph A. Marotti, for the appellees (named defen-
dant et al.).

Opinion

BEACH, J. The plaintiff, Frederick Cornelius, appeals
from the trial court’s granting of a motion for summary
judgment in favor of the defendants, the city of Hartford
(city) and Lydia Rosario, the city’s then tax collector,!
and denial of his motion for summary judgment.? The

! Albertina Ward and Patricia Franklin, the purchasers of the property at
the tax sale, Edward Baum and J&E Investment were also named as defen-
dants. The action was withdrawn as to Baum. The court granted a motion
to strike the action as to Ward, Franklin and J&E Investment. Only the city
of Hartford and Rosario are involved in this appeal; for simplicity we will
refer to the city of Hartford and Rosario as the defendants.

2“[I)f parties file cross motions for summary judgment and the court
grants one and denies the other, this court has jurisdiction to consider both
rulings on appeal.” Hannaford v. Mann, 134 Conn. App. 265, 267 n.2, 38
A.3d 1239, cert. denied, 304 Conn. 929, 42 A.3d 391 (2012).
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plaintiff claims that the court erred in (1) determining
that he lacked standing to challenge the adequacy of
notice to a predecessor in title of the real property at
issue, (2) determining that the defendants satisfied the
notice requirement of General Statutes § 12-157 (a), (3)
concluding that the steps taken by the defendants to
notify the plaintiff’'s predecessor in interest of the tax
sale of that property, when the plaintiff failed to record
his interest in the property, satisfied due process, (4)
concluding that the defendants were not obligated to
provide him with notice of the tax sale because his
interest in the property was not reasonably ascertain-
able and (5) denying his request to testify at the hearing
on the motions for summary judgment and then failing
to continue the matter to allow him to submit affidavits.
We agree with the plaintiff that he has standing to chal-
lenge the adequacy of notice to his predecessor in title.
We disagree with his remaining claims and, therefore,
affirm the judgment of the trial court.

The plaintiff initiated an action in 2008, in which he
sought to quiet title and to nullify a tax sale of a parcel
of real estate located at 78 Beacon Street in Hartford
(property). The plaintiff claimed that the property was
illegally seized and sold without providing him with
notice of the tax sale as required by § 12-157. The defen-
dants filed a motion for summary judgment in which
they argued that the plaintiff undeniably failed to record
his warranty deed, and, thus, the tax sale of the property
was conducted consistently with the requirements of
§ 12-157 (a), which required that notice be provided
only to those with recorded interests in the property.
The plaintiff, on the other hand, filed a motion for sum-
mary judgment as to the city on the ground that it had
not provided notice to Mercury Mortgage Company,
Inc. (Mercury), the plaintiff’s predecessor in title, in
accordance with § 12-157 (a).
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The following facts are undisputed. On November 22,
2004, the plaintiff, a sophisticated real estate investor,
purchased the property from Mercury, as an investment
property. Neither the plaintiff nor his attorney recorded
the warranty deed reflecting the sale in Hartford’s land
records. The real estate taxes were not paid on the
property from January 1, 2004 through July 1, 2007. The
defendants filed tax liens against the property on June
11, 2004, May 2, 2005, June 16, 2006, and May 25, 2007.
On July 12, 2007, the defendants executed a tax levy
on the property for unpaid taxes in the amount of
$18,698.94, and sold the property to the highest bidders
at the tax sale. Prior to executing the tax sale, the
defendants attempted to provide notice to all record
owners/taxpayers, lienholders, mortgagees and encum-
brancers of the property after performing a search of
the Hartford land records, city assessor’s records and
the tax division records to determine who was entitled
to receive notice. The search of the records revealed
that the owner of record was Mercury and that the
law firm Hunt, Leibert, Chester & Jacobson, P.C. (Hunt
Leibert), the Metropolitan District Commission (Metro-
politan) and the city held liens on the property. There
was no record of the plaintiff’s interest in the property
on Hartford’s land records or in the assessor’s records.
Additionally, there was no record of the plaintiff ever
having paid taxes on the property.

The defendants provided notice of the tax sale via
certified mail to Mercury, Hunt Leibert and Metropoli-
tan. Hunt Leibert and Metropolitan received notice of
the tax sale. The notice to Mercury was returned as
undeliverable. Attached to the defendants’ motion for
summary judgment was a copy of the undelivered letter,
the authenticity of which was not contested. The letter
was stamped: “RETURN TO SENDER NOT DELIVERA-
BLE AS ADDRESSED UNABLE TO FORWARD.” The
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defendants attempted to find another address for Mer-
cury and to locate an agent of Mercury. Ultimately,
the defendants sent notice to Mercury’s attorney, Hunt
Leibert. The defendants did not provide notice to the
plaintiff because his interest in the property did not
appear of record. The court granted the defendants’
motion for summary judgment and denied the plaintiff’s
motion for summary judgment. This appeal followed.

We first set forth the applicable standard of review.
“Practice Book § 17-49 provides that summary judg-
ment shall be rendered forthwith if the pleadings, affida-
vits and any other proof submitted show that there is
no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.
In deciding a motion for summary judgment, the trial
court must view the evidence in the light most favorable
to the nonmoving party. . . . The party moving for
summary judgment has the burden of showing the
absence of any genuine issue of material fact and that
the party is, therefore, entitled to judgment as a matter
of law. . . . On appeal, we must determine whether
the legal conclusions reached by the trial court are
legally and logically correct and whether they find sup-
port in the facts set out in the memorandum of decision
of the trial court. . . . Our review of the trial court’s
decision to grant [a party’s] motion for summary judg-
ment is plenary.” (Internal quotation marks omitted.)
Southwick at Milford Condominium Assn., Inc. v. 523
Wheelers Farm Road, Milford, LLC, 294 Conn. 311, 318,
984 A.2d 676 (2009).

I

The plaintiff first claims that the court erred in hold-
ing that he lacked standing to challenge the adequacy
of notice to Mercury. We agree.

The ground presented by the plaintiff in his motion
for summary judgment was that the defendants had not
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provided notice to Mercury in accordance with § 12-
157 (a). In denying the plaintiff’s motion for summary
judgment, the court determined that the plaintiff lacked
standing to assert Mercury’s rights.

The plaintiff argues that in ruling that he lacked stand-
ing to challenge the adequacy of Mercury’s notice, the
court overlooked General Statutes § 12-159. He argues
that § 12-159 authorizes a person whose predecessor
in title was entitled to notice of the tax sale under § 12-
157 to contest the validity of the notice given to his or
her predecessor in title.

“It is axiomatic that aggrievement is a basic require-
ment of standing, just as standing is a fundamental
requirement of jurisdiction. If a party is found to lack
[aggrievement], the court is without subject matter
jurisdiction to determine the cause. . . . There are two
general types of aggrievement, namely, classical and
statutory; either type will establish standing, and each
has its own unique features. Statutory aggrievement
exists by legislative fiat, not by judicial analysis of the
particular facts of the case. In other words, in cases
of statutory aggrievement, particular legislation grants
standing to those who claim injury to an interest pro-
tected by that legislation.” (Citations omitted; internal
quotation marks omitted.) Soracco v. Williams Scots-
man, Inc., 292 Conn. 86, 91-92, 971 A.2d 1 (2009). “[T]o
determine whether a party has standing to make a claim
under a statute, a court must determine the interests
and the parties that the statute was designed to protect.
. . . Essentially the standing question in such cases is
whether the . . . statutory provision on which the
claim rests properly can be understood as granting per-
sons in the plaintiff’s position a right to judicial relief.
. . . The plaintiff must be within the zone of interests
protected by the statute. . . . It has been [noted] that
the zone of interests test bears a family resemblance
to the scope of the risk doctrine in the law of torts.
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. . . In tort law, it is not enough that the defendant’s
violation of the law caused injury to a plaintiff. The
defendant must also owe that plaintiff a duty. Similarly,
with respect to the law of [statutory] standing, it is not
enough that a party is injured by an act or omission of
another party. The defendant must also have violated
some duty owed to the plaintiff.” (Internal quotation
marks omitted.) Albuquerque v. State Employees
Retirement Commission, 124 Conn. App. 866, 873-74,
10 A.3d 38 (2010), cert. denied, 299 Conn. 924, 11 A.3d
150 (2011).

We must determine whether the plaintiff was within
the class of persons whom § 12-159 was designed to
protect. This raises a question of statutory construction,
which is a “[question] of law, over which we exercise
plenary review. . . . The process of statutory interpre-
tation involves the determination of the meaning of the
statutory language as applied to the facts of the case,
including the question of whether the language does so
apply. . . . When construing a statute, [o]Jur fundamen-
tal objective is to ascertain and give effect to the appar-
ent intent of the legislature. . . . In other words, we
seek to determine, in a reasoned manner, the meaning
of the statutory language as applied to the facts of [the]
case, including the question of whether the language
actually does apply. . . . In seeking to determine that
meaning, [we first consider] the text of the statute itself
and its relationship to other statutes. If, after examining
such text and considering such relationship, the mean-
ing of such text is plain and unambiguous and does
not yield absurd or unworkable results, extratextual
evidence of the meaning of the statute shall not be
considered. . . . The test to determine ambiguity is
whether the statute, when read in context, is susceptible
to more than one reasonable interpretation.” (Citation
omitted; internal quotation marks omitted.) Felician
Sisters of St. Francis of Connecticut, Inc. v. Historic
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District Commission, 284 Conn. 838, 847, 937 A.2d
39 (2008).

Section 12-159 provides in relevant part: “Any deed,
or the certified copy of the record of any deed, pur-
porting to be executed by a tax collector and similar,
or in substance similar, to the above, shall be prima
facie evidence of a valid title in the grantee to the
premises therein purported to be conveyed . . . . No
act done or omitted relative to the assessment or collec-
tion of a tax, including everything connected therewith

. including the . . . sale of property therefor, shall
in any way affect or impair . . . the validity of such
sale, unless the person contesting the validity of such
sale shows that the collector neglected to provide notice
pursuant to section 12-157, to such person or to the
predecessors of such person in title, and who had a
right to notice of such sale . . . .”

Section 12-159 plainly and unambiguously provides
that a person may contest the validity of a tax sale by
showing that notice was not properly provided to the
plaintiff’s predecessor in title in accordance with § 12-
157 (a). The statute contemplates situations in which
a property owner’s predecessor in title has a right to
notice of a tax sale and was given inadequate notice of
the tax sale. It permits plaintiffs to contest the validity
of notice given to a predecessor in title under those
circumstances. The statute protects property owners
from having a tax sale presumed valid without having
proper notice of the tax sale given to, inter alia, the
property owner’s predecessor in title in cases in which
the predecessor in title has a right to notice of the tax
sale. In the present case, the plaintiff is within the zone
of interests meant to be protected by the statute and,
thus, has statutory standing to contest the adequacy of
Mercury’s notice.
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II

The plaintiff next claims that the court erred in
determining that the defendants satisfied the notice
requirement of § 12-157 (a) as to Mercury. We disagree.

The court concluded that the defendants presented
the following unrefuted evidence that they had com-
plied with the requirements of § 12-157 (a). The defen-
dants, via certified mail, mailed to Mercury notice of
the tax sale on May 10, 2007, which date was not more
than twelve weeks and not less than nine weeks before
the tax sale as required by § 12-157 (a). The notice was
returned as undeliverable. The defendants performed
two Accurint® searches to confirm that Mercury’s mail-
ing address was accurate. The defendants also
attempted to locate Mercury’s agent of service through
the California secretary of state website and discovered
that the agent of service had resigned and a new agent
had not been appointed. Additionally, the defendants
posted a notice at city hall and published notice in the
Hartford Courant. The court concluded that “[s]Jubse-
quent notices to Mercury were clearly not required
because they would have been futile. Instead, the defen-
dants sent all other notices required by § 12-157 (a) to
Hunt Leibert, Mercury’s counsel, complying with the
requirements of § 12-157 (a).”

Section 12-157 (a) describes the method for selling
a parcel of real estate for taxes and provides in relevant
part that “[w]hen a collector levies one or more tax
warrants on real estate, he shall prepare notices thereof

. . . [O]ne shall be sent by certified mail, return
receipt requested, to the taxpayer and each mort-
gage[e], lienholder and other record encumbrancer of
record whose interest will be affected by the sale. . . .

% The trial court noted: “Accurint is a search tool that provides investigative
tools to government entities, enabling them to locate people, detect fraud,
uncover assets and verify identity.”
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Such . . . mailing shall be done not more than twelve
and not less than nine weeks before the time of sale
and shall constitute a legal levy of such warrant or
warrants upon the real estate referred to in the notice.
. . . He shall also send by certified mail, return receipt
requested, to the delinquent taxpayer and to each mort-
gagee, lienholder and other record encumbrancer
whose interest in such property will be affected by such
sale, a similar notice which shall not be required to
list information pertaining to properties in which the
person to whom the notice is directed has no interest.
The notice shall be sent at least twice . . . .” “The
power to sell land for delinquent taxes is strictly con-
strued; the tax collector must substantially, if not
strictly, comply with all statutory provisions.” (Internal
quotation marks omitted.) Associates Financial Ser-
vices of America, Inc. v. Sorensen, 46 Conn. App. 721,
726-27, 700 A.2d 107 (1997), appeal dismissed, 245
Conn. 168, 710 A.2d 769 (1998).

“[T]he application of a statute to a particular set of
facts is a question of law to which we apply a plenary
standard of review . . . .” (Citation omitted; internal
quotation marks omitted.) Maturo v. Maturo, 296 Conn.
80, 88, 995 A.2d 1 (2010).

The plaintiff argues that the defendants were required
under § 12-157 (a) to mail additional notices to Mercury
and that the court erred in excusing the defendants
from strictly complying with the notice requirements
of § 12-157 (a) on the basis of futility. The plaintiff
contends that regardless of whether additional mailings
would have been futile, they were obligated to make
such mailings in order to comply with the notice require-
ments of § 12-157 (a). The plaintiff further contends
that additional mailings may not have been futile and
may have reached Mercury.!

* The plaintiff also argues that, in any event, the court’s finding of futility
is a factual finding that is inappropriate for summary judgment. The facts
supporting the court’s determination of futility were undisputed. The court’s
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We do not agree with the plaintiff’'s argument that
the defendants were required to send the remaining
two notices to an unworkable address in order to satisfy
§ 12-157 (a). Section 12-157 (a) provides that notice of
the tax sale be given via certified mail three times to
the taxpayer; under the circumstances of this case, a
title search would indicate Mercury as the record
owner. Contrary to the plaintiff’s assertion, it is unlikely
that additional notices sent to an unworkable address
would have reached Mercury. Rather than send the
additional notices to an unworkable address,’ the defen-
dants took additional steps to provide Mercury with
notice. When the defendants were unable to find

determination of whether the undisputed facts satisfied § 12-157 (a) was a
question of law. See Maturo v. Maturo, supra, 296 Conn. 88 (application of
statute to particular set of facts is question of law).

5 It should be noted that the certified letter was returned as “undeliverable”
and that there was no forwarding address. This presents a different situation
from one in which, for example, a certified letter is simply ignored by the
addressee. Cf. Jones v. Flowers, 547 U.S. 220, 126 S. Ct. 1708, 164 L. Ed. 2d
415 (2006). Additionally, no evidence was presented to the court to show
that further mailings may have provided actual notice to Mercury. Where
substantial compliance has been achieved, the lack of discernable prejudice
is relevant. See First Constitution Bank v. Harbor Village Ltd. Partnership,
230 Conn. 807, 821-22, 646 A.2d 812 (1994) (mechanic’s lien valid against
subsequent encumbrancer despite failure strictly to comply with notice
requirement of General Statutes § 49-34 where mistake was made in good
faith and no prejudice resulted); Aetna Casualty & Surety Co. v. Murphy,
206 Conn. 409, 418, 538 A.2d 219 (1988) (strict compliance with contract
notice terms may be excused to avoid forfeiture, as long as there is no
prejudice to insurer); Mortgage Electronic Registration Systems, Inc. v.
Goduto, 110 Conn. App. 367, 376, 955 A.2d 544 (“[l]iteral enforcement of
notice provisions when there is no prejudice is no more appropriate than
literal enforcement of liquidated damages clauses when there are no dam-
ages” [internal quotation marks omitted]), cert. denied, 289 Conn. 956, 961
A.2d 420 (2008); Twenty-Four Merrill Street Condominium Assn., Inc. v.
Murray, 96 Conn. App. 616, 620-25, 902 A.2d 24 (2006) (statutory lien not
invalid where notice sent late under notice requirements of bylaws where
delay in notice did not prejudice defendant); but see, e.g., Vaillancourt v.
New Britain Machine/Litton, 224 Conn. 382, 394-96, 618 A.2d 1340 (1993)
(no merit to claim that any delay in notice to custodian of second injury
fund under General Statutes § 31-349 should be excused because delay did
not cause prejudice to fund).
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another address for Mercury and were unable to locate
an agent of Mercury, the defendants sent the remaining
notices to Mercury’s attorney. Section 12-157 (a) does
not specify that notice be sent to the property subject
to the tax sale; rather, it states the persons or entities
to which notice must be sent. The defendants, after
taking additional steps to locate Mercury and/or Mercu-
ry’s agent to no avail, sent notice to Mercury through
its former attorney of record. Such steps satisfied the
requirements of § 12-157 (a).

III

The plaintiff next claims that the court erred in con-
cluding that the defendants took additional reasonable
steps as required by due process to notify Mercury of
the sale. We disagree.

The plaintiff argues that the additional steps taken by
the defendants to contact Mercury, namely, performing
Accurint searches to confirm the accuracy of Mercury’s
mailing address and attempting to locate Mercury’s
agent of service through the California secretary of state
website, did not satisfy due process. He contends that
the defendants should have taken one or more of the
following steps to locate Mercury in order to satisfy
due process: sent the subsequent mailings to Mercury’s
unworkable California address, mailed notice to Mercu-
ry’s Oklahoma address as stated on the California secre-
tary of state website, searched the Connecticut
secretary of the state’s website for a then current
address for Mercury, posting notice of sale on the prop-
erty, mailing notice to the property address addressed
to “occupant,” and/or verify the occupancy of the
property.5

®To the extent that the plaintiff suggests that the city should have taken
additional steps to notify him of the tax sale, as opposed to notice to Mercury,
that argument is addressed in part IV of this opinion.
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In Jones v. Flowers, 547 U.S. 220, 226-27, 126 S. Ct.
1708, 164 L. Ed. 2d 415 (2006), the Supreme Court stated
that “[d]Jue process does not require that a property
owner receive actual notice before the government may
take his property. . . . Rather, we have stated that due
process requires the government to provide notice rea-
sonably calculated, under all the circumstances, to
apprise interested parties of the pendency of the action
and afford them an opportunity to present their objec-
tions. . . . [T]his Court has deemed notice constitu-
tionally sufficient if it was reasonably calculated to
reach the intended recipient when sent. . . . But we
have never addressed whether due process entails fur-
ther responsibility when the government becomes
aware prior to the taking that its attempt at notice
has failed.” (Citations omitted; internal quotation marks
omitted.) The court determined that when the govern-
ment becomes aware prior to the taking that notice has
failed, “the [s]tate must take additional reasonable steps
to attempt to provide notice to the property owner
before selling his property, if it is practicable to do so.”
Id., 225. The court determined that, under the facts
in Jones, there were reasonable steps available to the
respondent, and, thus, the effort to provide notice was
not sufficient to satisfy due process. Id., 235. The court
stated that “[w]hat steps are reasonable in response to
new information depends upon what the new informa-
tion reveals.” Id., 234. The fact that the letter at issue
in Jones was marked “ ‘unclaimed’ ” could have meant
that the petitioner was not home when the letter arrived,
that the petitioner did not retrieve the letter from the
post office, or that he no longer resided at the subject
property. Id. The court suggested that one possible rea-
sonable step would be to send the letter so that no
signature was required. Id.

In the present case, the letter was not returned
marked “unclaimed,” but rather “undeliverable.” Fur-
ther, the marking indicated that the post office was
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unable to forward the notice. Under those circum-
stances, additional mailings to the same unworkable
address most likely would have been futile. The defen-
dants took additional steps, however. They searched
to discover whether Mercury’s mailing address was
accurate and, upon discovering that the unworkable
address was, nonetheless, the apparently correct mail-
ing address, attempted to locate Mercury's agent of
service. Upon discovering that Mercury’s agent of ser-
vice had resigned and no new agent had been appointed,
the defendants sent all other notices to persons who
had been Mercury’s attorneys. These additional steps
satisfied the due process considerations mandated by
Jones v. Flowers, supra, 547 U.S. 220.

The further additional steps suggested by the plaintiff
were not required by due process. As the trial court
found, the plaintiff presented “no evidence . . . either
in his motion for summary judgment or in opposition
to the defendants’ motion for summary judgment” to
support the argument that the defendants should have
taken additional steps to discover his unrecorded inter-
est. Additionally, Mercury, as a mortgage company that
purchased the property as an investment property, was
presumably not inexperienced, or trying to avoid notice.
See Mennonite Board of Missions v. Adams, 462 U.S.
791, 799, 103 S. Ct. 2706, 77 L. Ed. 2d 180 (1983) (“[i]t
is true that particularly extensive efforts to provide
notice may often be required when the [s]tate is aware
of a party’s inexperience or incompetence”).

Furthermore, we have determined in part II of this
opinion that the defendants complied substantially with
the requirements of § 12-157 (a). The defendants sub-
stantially complied with the actual notice provisions,
and complied with the constructive notice provisions
of § 12-157 (a) by posting a notice at city hall and pub-
lishing notice in the Hartford Courant. In Associates
Financial Services of America, Inc. v. Sorensen, supra,
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46 Conn. App. 728, we determined that the notice
requirements of § 12-157 (a) satisfy the due process
clause of the fourteenth amendment. In Associates
Financial Services of America, Inc., we noted that “[i]n
Mennonite Board of Missions v. Adams, [supra, 462
U.S. 795], the United States Supreme Court held that
prior to an action which will affect an interest in life,
liberty, or property protected by the Due Process Clause
of the Fourteenth Amendment, a State must provide
notice reasonably calculated, under all the circum-
stances, to apprise interested parties of the pendency
of the action and afford them an opportunity to present
their objections.” (Internal quotation marks omitted.)
Associates Financial Services of America, Inc. v. Sore-
nsen, supra, 725. We concluded in Associates Financial
Services of America, Inc., that the notice requirements
of § 12-157 (a) are “reasonably calculated to apprise all
interested parties of the tax sale” in accordance with
the due process requirements set forth in Mennonite
Board of Missions. Id., 726. We conclude that the court
did not err in concluding that the additional steps taken
by the defendants to provide Mercury with notice satis-
fied due process.

v

The plaintiff next claims that the court erred in con-
cluding that his own interest in the property was not
reasonably ascertainable and thus obviated any obliga-
tion of the defendants to have provided him with notice
of the tax sale. We disagree.

The plaintiff argued before the trial court that due
process required the defendants to do more to ascertain
his unrecorded interest in the property than to satisfy
the requirements of § 12-157 (a). The court disagreed
and concluded that the plaintiff’s interest was not rea-
sonably ascertainable and, thus, he was not entitled to
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mail notice under § 12-157 (a). Because of his own fail-
ure to record his deed, he was not an owner of record
and, of course, did not pay taxes. The court noted that
the plaintiff received constructive notice of the tax sale
via publication in the Hartford Courant and a posting
at city hall.

The plaintiff argues that his interest in the property
was reasonably ascertainable under Mennonite Board
of Missions v. Adams, supra, 462 U.S. 791, and, accord-
ingly, the defendants were constitutionally bound to
mail him notice of the tax sale. He contends that his
interest was reasonably ascertainable given his long-
standing continuous occupation of the property and
knowledge of his name and address by other city agen-
cies and employees who had interacted with the plain-
tiff while he occupied the property.

The United States Supreme Court has stated that
“[a]n elementary and fundamental requirement of due
process in any proceeding which is to be accorded
finality is notice reasonably calculated, under all the
circumstances, to apprise interested parties of the pen-
dency of the action and afford them an opportunity to
present their objections.” Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 314, 70 S. Ct. 6562, 94
L. Ed. 865 (1950). In Mennonite Board of Missions v.
Adams, supra, 462 U.S. 800, the Supreme Court held
that “[n]otice by mail or other means as certain to
ensure actual notice is a minimum constitutional pre-
condition to a proceeding which will adversely affect
the liberty or property interests of any party, whether
unlettered or well versed in commercial practice, if
its name and address are reasonably ascertainable.”
(Emphasis added.)

Cases in sister jurisdictions have held that unre-
corded interests are not reasonably ascertainable. See
Johnson v. Michigan Dept. of Treasury, United States
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Court of Appeals, Docket No. 99-1730, 2000 U.S. App.
LEXIS 9660 (6th Cir. May 4, 2000) (no denial of due
process where homeowner not notified of tax foreclo-
sure on home because he did not record deed in his
name); Sterling v. Block, 953 F.2d 198, 200 n.2 (5th Cir.
1992) (unrecorded interests not reasonably ascertain-
able); Bender v. Rochester, 765 F.2d 7 (2d Cir. 1985)
(after balancing burden on city to identify interests with
claimant’s ability to protect interests, court determined
interests of heirs of deceased property owner not rea-
sonably ascertainable where no death certificate or any
other notification on land records that owner was
deceased); Sallie v. Tax Sale Investors, Inc., 998 F.
Supp. 612 (D. Md. 1998) (leasehold interest in property
not reasonably ascertainable where leasehold interest
not recorded on land records).

The plaintiff's unrecorded interest in the property
was, then, not reasonably ascertainable. The plaintiff,
a sophisticated real estate investor, should have known
and had the ability to record his interest. The additional
steps proposed by the plaintiff for the defendants to
take in order to ascertain the plaintiff’s interest in the
property exceed the scope of § 12-157 (a). Section 12-
157 (a) requires mail notice to be sent to “the taxpayer
and each mortgage[e], lienholder and other record
encumbrancer of record whose interest will be affected
by the sale . . . .” The statute does not require that
persons or entities with unrecorded interests be noti-
fied, nor does it require a city to search its departments
for unrecorded interests. Section 12-157 (a) requires
notice only to persons with a recorded interest in the
property, and that limitation is consistent with due pro-
cess. See General Statutes § 12-157 (a). Furthermore,
the plaintiff was not entirely without notice because
the defendants complied with the constructive notice
provisions of § 12-157 (a) and posted a notice at city
hall and published notice in the Hartford Courant.
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The plaintiff last claims that the “court erred in deny-
ing [him] the opportunity to testify in defense of the
defendants’ motion for summary judgment or by not
continuing the matter to allow the plaintiff, then acting
pro se, to submit affidavits in the matter in lieu of his
proffered in-person testimony.” We disagree.

At the hearing on the parties’ motions for summary
judgment, the then self-represented plaintiff informed
the court that he disagreed with the content of the
defendants’ affidavits and that affidavits are not suffi-
cient for evidence on a motion for summary judgment.
The court replied that, according to the rules of practice,
affidavits are proper on summary judgment and that
if the plaintiff wanted to dispute the content of the
defendants’ affidavits, he was required to file his own
affidavit. The plaintiff stated that he wanted to testify
in lieu of an affidavit. The court informed the plaintiff
that testimony is not appropriate at hearings on motions
for summary judgment.

In his brief to this court, the plaintiff notes that he was
unable to find a Connecticut case addressing whether
testimony is allowable on a motion for summary judg-
ment. He argues, however, that Practice Book § 11-18
(a) (2)" and (b)® “suggest that testimony is allowed on

" Practice Book § 11-18 (a) provides in relevant part: “Oral argument is
at the discretion of the judicial authority except as to motions to dismiss,
motions to strike, motions for summary judgment, motions for judgment of
foreclosure, and motions for judgment on the report of an attorney trial
referee and/or hearing on any objections thereto. For those motions, oral
argument shall be a matter of right provided . . .

“(2) anonmoving party files and serves on all other parties . . . a written
notice stating the party’s intention to argue the motion or present testi-
mony. . . .”

8 Practice Book § 11-18 (b) provides: “As to any motion for which oral
argument is of right and as to any other motion for which the judicial
authority grants or, in its own discretion, requires argument or testimony,
the date for argument or testimony shall be set by the judge to whom the
motion is assigned.”
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any motion filed with the court.” Section 11-18 sets
forth the proper procedure for, inter alia, requesting
oral argument or testimony with respect to various
motions in civil matters. This section does not state or
indicate that oral testimony is permitted or required on
a motion for summary judgment; rather, it provides the
procedure for requesting oral argument or testimony
on motions on which either or both is appropriate.

Practice Book § 17-45, which directly addresses
motions for summary judgment, provides in relevant
part: “A motion for summary judgment shall be sup-
ported by such documents as may be appropriate,
including but not limited to affidavits, certified tran-
scripts of testimony under oath, disclosures, written
admissions and the like. . . . Any adverse party shall
at least five days before the date the motion is to be
considered on the short calendar file opposing affidavits
and other available documentary evidence. . . .” This
section indicates that only documentary evidence is
appropriate to support a motion for summary judgment.
It states that the motion shall be supported by “docu-
ments” and provides a nonexhaustive list of documen-
tary evidence. The catchall phrase, “and the like,”
indicates that the additional permissible evidence must
be similar to affidavits, certified transcripts of testi-
mony under oath, disclosures, and/or written admis-
sions—all of which are documentary evidence.

Additionally, our well settled standard of review of
trial court rulings on motions for summary judgment
references only documentary evidence in support of
motions for summary judgment. See, e.g., Martel v. Met-
ropolitan District Commission, 275 Conn. 38, 4647,
881 A.2d 194 (2005) (“[w]hen documents submitted in
support of a motion for summary judgment fail to estab-
lish that there is no genuine issue of material fact, the
nonmoving party has no obligation to submit docu-
ments establishing the existence of such an issue”
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[internal quotation marks omitted]); Little v. Yale Uni-
versity, 92 Conn. App. 232, 235, 884 A.2d 427 (2005)
(“[i]f the affidavits and the other supporting documents
are inadequate, then the court is justified in granting
the summary judgment” [internal quotation marks omit-
ted]), cert. denied, 276 Conn. 936, 891 A.2d 1 (2006);
Mozeleski v. Thomas, 76 Conn. App. 287, 290, 818 A.2d
893 (“[w]hen a party files a motion for summary judg-
ment and there [are] no contradictory affidavits, the
court properly [decides] the motion by looking only to
the sufficiency of the [movant’s] affidavits and other
proof” [internal quotation marks omitted]), cert. denied,
264 Conn. 904, 823 A.2d 1221 (2003); Pion v. Southern
New England Telephone Co., 44 Conn. App. 657, 663, 691
A.2d 1107 (1997) (“[t]o oppose a motion for summary
judgment successfully, the nonmovant must recite spe-
cific facts . . . which contradict those stated in the
movant’s affidavits and documents” [internal quotation
marks omitted]). We conclude that the court did not
err in not permitting the plaintiff to testify in support
of his motion for summary judgment.

The plaintiff also argues that the court erred in failing
to continue the matter to allow him to submit affidavits.
The plaintiff did not ask for a continuance during oral
argument on the motion for summary judgment. “Our
Supreme Court expressly has declined to impose on
the trial courts the duty to order a continuance sua
sponte. See State v. Barrett, 205 Conn. 437, 455, 534
A.2d 219 (1987).” Pasiakos v. BJ’s Wholesale Club, Inc.,
93 Conn. App. 641, 645, 889 A.2d 916, cert. denied, 277
Conn. 929, 896 A.2d 101 (2006). Accordingly, the court
did not abuse its discretion in failing to sua sponte
order a continuance.

The judgment is affirmed.

In this opinion the other judges concurred.
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STATE OF CONNECTICUT v. RICHARD BRUNDAGE
(AC 32041)

Lavine, Robinson and Flynn, Js.
Syllabus

Convicted of the crimes of sexual assault in the first degree and risk of
injury to a child, the defendant appealed to this court. The defendant’s
conviction stemmed from his alleged conduct in sexually abusing the
daughter of his girlfriend from 1995 to March, 2003. On July 31, 2007,
the victim reported the sexual abuse to the Waterbury police, and on
October 20, 2007, she reported the sexual abuse to the Wolcott police. In
November, 2007, the defendant was arrested and, subsequently, charged
with one count of sexual assault in the first degree and one count of
risk of injury to a child in two separate informations. The defendant
alleged that the charges were time barred pursuant to the statutory
([Rev. to 1993] § 54-193a) two year limitation period then applicable to
the prosecution of offenses involving the sexual abuse of children. On
May 23, 2002, the legislature enacted Public Acts 2002, No. 02-138, § 1,
which amended § 54-193a by extending the limitation period to thirty
years. The trial court denied the defendant’s motions to dismiss, conclud-
ing that the amendment applied retroactively to the charges against the
defendant. Held:

1. The trial court abused its discretion in denying the defendant’s motions
to dismiss as untimely the sexual assault charges against him, that
court having misconstrued the current version of § 54-193a and having
improperly concluded that it applied retroactively, which foreclosed the
defendant from offering proof regarding the dates of the offenses in
support of an affirmative statute of limitations defense; accordingly,
with respect to the incidents that occurred prior to May 23, 2002, those
alleged offenses were time barred by the prior limitation period of the
earlier statute, but, with respect to the incidents that occurred after May
22, 2002, those alleged offenses were not time barred, as the extended
limitation period in the current version of the statute was applicable to
those offenses; moreover, because a retrial was not been barred by the
double jeopardy clause, the cases were remanded for a new trial as to
the charges that were not time barred.

2. The trial court did not abuse its discretion in permitting the state’s expert
witness to give an opinion in response to a hypothetical question regard-
ing the behavior of a child who has been sexually abused, the hypotheti-
cal not having elicited improper testimony as to the victim’s credibility.
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Procedural History

Substitute informations, in two cases, charging the
defendant with the crimes of sexual assault in the first
degree and risk of injury to a child, brought to the
Superior Court in the judicial district of Waterbury,
where the court, Crawford, J., denied the defendant’s
motions to dismiss; thereafter, the matters were tried
to the jury; verdicts of guilty; subsequently, the court
denied the defendant’s motions in arrest of judgment,
for judgments of acquittal, to set aside the verdicts and
for a new trial, and rendered judgments in accordance
with the verdicts, from which the defendant appealed
to this court. Reversed; judgment directed in part;
new trial.

Raymond L. Durelli, for the appellant (defendant).

Kathryn W. Bare, assistant state’s attorney, with
whom, on the brief, were Leonard C. Boyle, deputy
chief state’s attorney, Maureen Plait, state’s attorney,
and Cynthia S. Serafini, senior assistant state’s attor-
ney, for the appellee (state).

Opinion

LAVINE, J. The defendant, Richard Brundage,
appeals from the judgments of conviction, rendered
following a jury trial, of two counts of sexual assault
in the first degree in violation of General Statutes §
53a-70 (a) (1) and (2) and two counts of risk of injury
to a child in violation of General Statutes § 53-21 (a)
(2).! On appeal, the defendant claims that the trial court
improperly (1) denied his motions to dismiss the sexual
assault charges against him that were time barred by
General Statutes (Rev. to 1993) § 54-193a and (2) permit-
ted the state’s expert witness to give an opinion in

!'The defendant was charged in two separate informations, which were
consolidated for trial, with one count each of sexual assault in the first
degree and risk of injury to a child.



24 SEPTEMBER, 2012 138 Conn. App. 22

State v. Brundage

response to a hypothetical question. We agree that the
court improperly concluded that General Statutes § 54-
193a, as amended by Public Acts 2002, No. 02-138, § 1,
effective May 23, 2002, applied to offenses that occurred
prior to May 23, 2002, and, therefore, reverse the judg-
ments of conviction.

The jury reasonably could have found the following
facts. In January, 1995, the defendant, the boyfriend of
the victim’s? mother, moved into the family home with
the victim and her mother in Wolcott. At that time, the
victim was eight years old and in third grade.? Around
this time, the defendant began sexually abusing the
victim in the family home when the victim’s mother
was at work or had gone to bed.

The abuse began with the defendant fondling the
victim’s breasts and vagina and digitally penetrating the
victim’s vagina. When the victim was ten years old and
in sixth grade, the defendant began having forced
penile-vaginal intercourse with her. Initially, the defen-
dant abused the victim approximately twice each
month, but as she became older, the abuse increased
to approximately once each week.* The victim did not
report the abuse because she was afraid of the defen-
dant and he threatened to leave her mother if she told
her about the abuse.” The abuse continued until approx-
imately March, 2003, when the victim’s mother discov-
ered that the defendant was having an affair with
another woman and the defendant moved out.

2In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse and the crime of risk of injury to a child, we decline
to identify the victim or others through whom the victim’s identity may be
ascertained. See General Statutes § 54-86e.

3 The victim was born on October 19, 1986.

*In addition to the abuse at the family home in Wolcott, the defendant
abused the victim at a parking lot in Waterbury, the family home in Terryville,
the family home in Prospect, the home of the defendant’s parents in Vermont,
a campground in Rhode Island and a hotel in New York.

® The victim testified that she did not want to hurt her mother because
her mother had “just finished with her cancer treatment.”
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On July 31, 2007, after reading a newspaper article
discussing the deportation of the defendant’s wife,’ the
victim reported the sexual abuse to the Waterbury
police. On October 20, 2007, the victim reported the
sexual abuse to the Wolcott police. On November 13,
2007, the Waterbury police obtained a warrant for the
defendant’s arrest. On November 26, 2007, the Wolcott
police obtained a warrant for the defendant’s arrest.
The defendant was charged with one count of sexual
assault in the first degree and one count of risk of injury
to a child in two separate informations. The victim
testified about the abuse at trial, explaining that the
defendant fondled and digitally penetrated her on more
than 100 occasions and that the defendant had penile-
vaginal intercourse with her on more than 100 occa-
sions. The victim also testified as to five specific inci-
dents of sexual abuse that occurred between 1995 and
2003. On November 10, 2009, the jury found the defen-
dant guilty on all counts in both informations. On Janu-
ary 29, 2010, the court sentenced the defendant to a total
effective term of thirty years imprisonment, execution
suspended after twenty years, and twenty years proba-
tion. Additional facts will be set forth as necessary.

I

The defendant claims that the court abused its discre-
tion in denying his motions to dismiss the charges as
untimely. The state agrees, and so do we.

Prior to May 23, 2002, the statute of limitations for
child sexual abuse cases, General Statutes (Rev. to

The victim testified that the article indicated that the defendant’s wife
was approximately the same age as she was and that the defendant was
distraught after his wife was deported. The victim reported the abuse after
reading the article because she wondered whether the defendant’s wife also
had been abused by the defendant when she was younger, and the victim
did not “want anyone to feel sorry for [the defendant] because of what he
had done to [the victim].”
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1993) § 54-193a, provided: “Notwithstanding the provi-
sions of section 54-193, no person may be prosecuted
for any offense involving sexual abuse, sexual exploita-
tion or sexual assault of a minor except within two
years from the date the victim attains the age of majority
or within five years from the date the victim notifies
any police officer or state’s attorney acting in his official
capacity of the commission of the offense, whichever
is earlier, provided in no event shall such period of
time be less than five years after the commission of
the offense.”

On May 23, 2002, the legislature passed Public Acts
2002, No. 02-138, § 1, which amended § 54-193a by
extending the limitation period. The current version of
§ 54-193a provides: “Notwithstanding the provisions of
section 54-193, no person may be prosecuted for any
offense, except a class A felony, involving sexual abuse,
sexual exploitation or sexual assault of a minor except
within thirty years from the date the victim attains the
age of majority or within five years from the date the
victim notifies any police officer or state’s attorney
acting in such police officer’s or state’s attorney’s offi-
cial capacity of the commission of the offense, which-
ever is earlier, provided if the prosecution is for a
violation of subdivision (1) of subsection (a) of section
53a-71, the victim notified such police officer or state’s
attorney not later than five years after the commission
of the offense.”

On appeal, both the defendant and the state agree
that the court misconstrued the current version of § 54-
193a and improperly concluded that it applied retroac-
tively. The parties agree that General Statutes (Rev. to
1993) §54-193a applied to alleged incidents that
occurred prior to May 23, 2002, and, accordingly, that
those alleged offenses are time barred. Thus, the only
alleged offenses that are not time barred are those that
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occurred after May 22, 2002, because the current ver-
sion of § 54-193a, which provides an extended limitation
period, applies to those offenses. The defendant and the
state disagree, however, as to the appropriate remand in
these cases. The defendant urges us to set aside the
judgments of conviction and direct the trial court to
dismiss the charges. The state argues that we should
remand the cases for a new trial, providing the state
with the opportunity to amend the informations to
allege only offenses that occurred after May 22, 2002.
We conclude that the cases should be remanded for a
new trial.

The following additional facts and procedural history
are relevant to this claim. On September 22, 2009, the
state filed two substitute long form informations charg-
ing the defendant in connection with incidents that
occurred in Wolcott and Waterbury, respectively. In the
Wolcott information, count one alleged sexual assault
in the first degree that occurred between October 19,
1994, and October 19, 1999; count two alleged sexual
assault in the second degree that occurred between
October 19, 1999, and October 19, 2002; count three
alleged risk of injury to a child that occurred between
October 19, 1994, and October 19, 2002; and count four
also alleged risk of injury to a child that occurred
between October 19, 1994, and October 19, 2002. In
the Waterbury information, count one alleged sexual
assault in the first degree that occurred between Sep-
tember 1, 2000, and October 19, 2002; count two alleged
sexual assault in the second degree that occurred
between September 1, 2000, and October 19, 2002; count
three alleged risk of injury to a child that occurred
between September 1, 2000, and October 19, 2002; and
count four also alleged risk of injury to a child that
occurred between September 1, 2000, and October
19, 2002.
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On October 26, 2009, the defendant filed motions to
dismiss the charges in each of the informations,
asserting that prosecution of the offenses was time
barred under General Statutes (Rev. to 1993) § 54-193a.
On October 29, 2009, the state objected to each of the
motions to dismiss, arguing that the current version
of § 54a-193a applies retroactively, and filed substitute
informations that realleged the first three counts in
each of the informations but not count four.

On November 2, 2009, the court held a hearing on
the defendant’s motions to dismiss. At the hearing, the
state argued that, pursuant to State v. Skakel, 276 Conn.
633, 888 A.2d 985, cert. denied, 549 U.S. 1030, 127 S.
Ct. 578, 166 L. Ed. 2d 428 (2006), the current version
of § 54a-193a applied to conduct that occurred prior to
its amendment because criminal statutes of limitations
are presumptively retroactive and the limitation period
set forth under General Statutes (Rev. to 1993) § 54-
193a had not yet expired at the time of the amendment.
The defendant countered that our Supreme Court in
Skakel stated that criminal statutes of limitations are
not retroactive when there is a clear indication that
the legislature intended the particular statute to apply
prospectively only. The defendant maintained that the
legislature clearly intended the current version of § 54a-
193a to apply prospectively only, as demonstrated by
the notes accompanying the statute and the legislative
history. The defendant acknowledged, however, that
any offenses that occurred after May 22, 2002 were not
time barred. The defendant then represented that, if
the court accepted his analysis, the state would have
the option to file substitute informations reflecting acts
that occurred after May 22, 2002. The court denied
the defendant’s motions to dismiss, concluding that the
current version of § 54a-193a applied retroactively.

On November 6, 2009, the state filed two substitute
informations that did not include the sexual assault in
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the second degree counts and modified the dates of the
risk of injury to a child counts by one day. Accordingly,
the operative informations alleged the following. In the
Wolcott information, count one alleged sexual assault
in the first degree that occurred between October 19,
1994, and October 19, 1999, and count two alleged risk
of injury to a child that occurred between October 19,
1994, and October 18, 2002. In the Waterbury informa-
tion, count one alleged sexual assault in the first degree
that occurred between September 1, 2000, and October
18, 2002, and count two alleged risk of injury to a child
that occurred between September 1, 2000, and October
18, 2002.

Preliminarily, we set forth the standard of review.
“Our standard of review of a trial court’s . . . conclu-
sions of law in connection with a motion to dismiss is
well settled. . . . [W]here the legal conclusions of the
court are challenged, we must determine whether they
are legally and logically correct and whether they find
support in the facts . . . . Thus, our review of the trial
court’s ultimate legal conclusion and resulting [denial]
of the motion to dismiss will be de novo.” (Internal
quotation marks omitted.) State v. Woodtke, 130 Conn.
App. 734, 738, 25 A.3d 699 (2011); see also State v.
Parra, 251 Conn. 617, 622, 741 A.2d 902 (1999) (whether
statute of limitations applies retroactively is question
of law subject to plenary review).

We agree with the parties that, contrary to the trial
court’s conclusion, § 54-193a, as amended on May 23,
2002, does not apply retroactively and that any offenses
that occurred prior to May 23, 2002, are time barred
pursuant to General Statutes (Rev. to 1993) § 54-193a.
In State v. Skakel, supra, 276 Conn. 693, our Supreme
Court overruled State v. Paradise, 189 Conn. 346, 456
A.2d 305 (1983), and held that amendments to criminal
statutes of limitations are presumptively retroactive,
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subject to ex post facto limitations.” The court specifi-
cally stated, however, that criminal statutes of limita-
tions do not apply retroactively when the legislature
has clearly expressed its intent that the statute apply
prospectively only. State v. Skakel, supra, 679-80,
686-87.

When the legislature amended § 54-193a on May 23,
2002, and extended the limitation period, it clearly
intended the amendment to apply prospectively only,
that is, to offenses that occurred after the date of the
amendment. Public Acts 2002, No. 02-138, § 1, which
amended § 54-193a, states that the amendment was
“le]ffective from passage, and applicable to any offense
committed on or after said date.” (Emphasis added.)
That act was passed on May 23, 2002. Therefore, the
current version of § 54-193a applies only to offenses
committed on or after May 23, 2002. See State v. George
J., 280 Conn. 551, 561 n.6, 910 A.2d 931, (2006) (“the
2002 amendment would not be applied retroactively
under the rule . . . set forth in . . . Skakel . . .
given that the 2002 Public Act prescribed that the
amendment was ‘applicable to any offense committed
on or after said date’ ), cert. denied, 549 U.S. 1326, 127
S. Ct. 1919, 167 L. Ed. 2d 573 (2007).% Offenses that
occurred prior to the 2002 amendment, thus, are gov-
erned by the previous version of the statute.

Accordingly, prosecution of offenses that occurred
prior to May 23, 2002, is barred by the statute of limita-
tions. Under General Statutes (Rev. to 1993) § 54-193a,

"The court explained that the ex post facto clause of the United States
constitution only bars retroactive application of a criminal statute of limita-
tions if the limitation period that was in effect prior to the amendment
already had expired, and, thus, the prosecution was time barred as of the
date of the amendment. State v. Skakel, supra, 276 Conn. 681.

8 As the parties point out, the legislative history of Public Acts 2002, No.
02-138, § 1, also demonstrates that the legislature intended § 54-193a to apply
prospectively only. See e.g., 45 H.R. Proc., Pt. 13, 2002 Sess., p. 3950.
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the defendant may not be prosecuted “except within
two years from the date the victim attains the age of
majority or within five years from the date the victim
notifies any police officer or state’s attorney acting in
his official capacity of the commission of the offense,
whichever is earlier, provided in no event shall such
period of time be less than five years after the commis-
sion of the offense.” Two years from the date the victim
attained the age of majority is October 19, 2006. See
footnote 3 of this opinion. The victim first notified the
police on July 31, 2007, and five years from that date
is July 31, 2012. October 19, 2006 is the earlier of the
two dates and, thus, normally would be the operative
date. Under the proviso, however, the defendant may
be prosecuted within five years from the commission of
the offense. The latest date alleged in the informations is
October 18, 2002, and five years from that date is Octo-
ber 18, 2007. The prosecutions began when the warrants
were issued’ on November 13, 2007, and November 26,
2007, after the limitation period under General Statutes
(Rev. to 1993) § 54-193a had expired.

Prosecution of offenses that occurred on May 23,
2002 or thereafter, however, is not barred by the statute
of limitations. Under the current version of § 54-193a,
the defendant may not be prosecuted “except within
thirty years from the date the victim attains the age of
majority or within five years from the date the victim
notifies any police officer or state’s attorney acting in
such police officer’s or state’s attorney’s official capac-
ity of the commission of the offense, whichever is earlier
... .7 The earlier of the two dates under this scenario
is July 31, 2012, five years from the date the victim
first notified the police. Accordingly, under the current
version of § 54-193a, prosecution is not time barred for
alleged offenses that occurred on or after May 23, 2002.

% See State v. Kruelski, 41 Conn. App. 476, 487, 677 A.2d 951, cert. denied,
238 Conn. 903, 677 A.2d 1376 (1996).
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Of the four counts in the operative informations, only
count one of the Wolcott information alleged a time
period that is completely time barred.'” By alleging time
periods up to October 18, 2002, the other three counts
are partially untimely and partially timely. Because the
trial court erroneously concluded that the current ver-
sion of § 54-193a applied retroactively, it foreclosed the
defendant from offering proof regarding the dates of
the offenses in support of an affirmative statute of limi-
tations defense. Such a defense simply no longer was
viable in light of the court’s ruling.!! Therefore, the court
erred in denying the motions to dismiss.

Although the defendant acknowledges on appeal that
prosecution of offenses that occurred after May 22,
2002, is not time barred, he argues that we should set
aside the judgments of conviction and direct the trial
court to dismiss the partially untimely charges, rather
than remand the cases for a new trial.’* He fails, how-
ever, to provide any legal support for this request.
Retrial here is not barred by the double jeopardy clause
of the fifth amendment. See State v. Boyd, 221 Conn.
685, 691, 607 A.2d 376, cert. denied, 506 U.S. 923, 113
S. Ct. 344, 121 L. Ed. 2d 959 (1992). In the absence of
any persuasive reason to do otherwise, we conclude
that the cases should be remanded for a new trial as
to the charges that are not time barred.

1 We therefore conclude that count one of the Wolcott information should
be dismissed.

'The present cases are therefore distinguishable from State v. Parsons,
28 Conn. App. 91, 95-97, 612 A.2d 73, cert. denied, 223 Conn. 920, 614 A.2d
829 (1992), where this court held that the trial court did not improperly
deny the motion to dismiss because the defendant had the burden to prove
at trial that the offense was untimely. Unlike in these cases, the trial court
in Parsons did not reach an erroneous legal conclusion by applying the
wrong statute of limitations. Rather, the motion to dismiss raised a question
of fact that had to be proved at trial.

12 At oral argument before this court, the defendant conceded that the
state would not be barred on double jeopardy grounds from retrying the
defendant after dismissal.

3The defendant also conceded at trial that the state would have the
opportunity to amend the informations if the court accepted his argument



138 Conn. App. 22 SEPTEMBER, 2012 33
State v. Brundage

II

The defendant next claims that the court improperly
permitted the state’s expert witness to give an opinion
in response to a hypothetical question regarding the
behavior of a child who has been sexually abused.!* We
conclude that the court did not abuse its discretion in
permitting the expert to respond to the hypothetical
question.

The following additional facts and procedural history
are relevant to this claim. At trial, the state called Diane
Edell to testify as an expert on child sexual abuse.
Edell testified that she is a licensed social worker who
conducts forensic interviews of children who allegedly
have been sexually abused for the Center for Youth
and Families at Charlotte Hungerford Hospital. Edell
testified that she had not interviewed the victim or
reviewed any materials pertaining to the cases. Edell
then explained some of the general behavioral patterns
of children who have been sexually abused, including
delayed disclosure and difficulty distinguishing
between individual episodes of abuse.

The state indicated that it was going to provide a set
of hypothetical facts to Edell, at which point defense
counsel requested an offer of proof outside the presence
of the jury. After the jury was excused, the state
explained that it intended to provide Edell with a series
of facts based on the evidence and ask which facts are

that the current version of § 54-193a is not retroactive. Because the trial
court applied the current version of § 54-193a retroactively, there was no
need for the state to amend the informations to allege only acts that occurred
after May 22, 2002.

4 We address this claim, even though we have concluded that the cases
must be remanded for a new trial, because the issue is likely to recur
on retrial. See Klein v. Norwalk Hospital, 299 Conn. 241, 259-60, 9 A.3d
364 (2010).

5 The defendant did not object to Edell’s testifying as an expert on child
sexual abuse.
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important to her as an expert and whether the facts
are consistent with a child who has been sexually
abused. The state proffered the specific hypothetical
and follow-up questions it intended to ask. The defen-
dant objected on the ground that the facts of the hypo-
thetical were too close to the facts of the cases and
that the state intended to elicit improper testimony as
to an ultimate issue, the victim’s credibility. After exten-
sive argument, the court ruled that the state could not
ask Edell whether the behavior of the child in the hypo-
thetical was consistent with someone who has been
sexually abused, but the court permitted the state to
ask about delayed disclosure. The court also stated that
it would provide alimiting instruction after the response
to the hypothetical.

When the jury returned, the state asked Edell to
assume the following facts: “You have a twenty year
old female whose parents divorced when she was four
years old. At age eight, her mother’s boyfriend moved
into the home. That the mother is a single parent. At
age nine, the mom is diagnosed with cancer, underwent
intensive chemo and radiation therapy. During that time
period, the mother’s boyfriend became very attentive
to the girl during the illness and assumed the role of
the father figure with the girl. That at age eight, the
boyfriend had begun fondling the child by putting his
fingers in her vagina. That that occurred on more than
100 occasions from the time the child was eight to
eleven. That the mother’s boyfriend told the child not
to tell the mother or he would break up with the mother,
so the child did not tell because she was afraid that the
mother would be upset or that she would be hurt while
she was sick. That at age eleven, the intercourse became
penile-vaginal intercourse and that the child was forced
to participate in that, that she would struggle and then
give up during the intercourse. That the sexual inter-
course occurred almost weekly from age eleven to six-
teen. That it continued, that type of penile-vaginal
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intercourse, until age sixteen when the mother ended
the relationship with the boyfriend. That the relation-
ship that the child had with the boyfriend during that
eight year period was an up and down relationship, at
one point a father-daughter type of relationship, and at
other points more of a boyfriend-girlfriend relationship,
and that the girl disclosed the sexual abuse at age
twenty after she saw an article about the boyfriend in
a paper.”

The assistant state’s attorney examined Edell as
follows:

“Q. Do you have an opinion as to whether the child’s
behavior in the hypothetical is consistent with that of
other sexual assault victims that you have interviewed
with respect to the timing of a disclosure?

“A. It is consistent, yes.

%ok sk

“Q. What other facts in the hypothetical are important
to you with respect to the timing of when that child
disclosed, that the child waited four years after the
boyfriend was out of the house to disclose?

“A. Well, starting, I think, probably most of the factors
I've already touched on. One is that it was somebody
who had a lot of access, and assuming that to be true,
that it was chronic. That it—starting at age eight, what
we see at that age is kids, you know, they maybe think
something is going on that shouldn’t be going on, but
they're not really clear what that is, what to do about
it. It takes a while until they come into full realization
that something just needs to stop or that this is really
something that’s not good. By that time often it’s esca-
lated into something else.

“One of the other elements is the mother getting ill
means—it just means that the child is more dependent
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on this other person not knowing what’s going to hap-
pen with the mother. I would, you know, again, in terms
of my experience with kids, some of the examples, not
wanting to tell the mom because mom is sick and how
could she possibly, you know, lay that further onto the
mom. . . .

“Q. And is there anything—with respect to the facts
that I gave you in the hypothetical, is there any signifi-
cance to the delayed disclosure while the child was still
living with the abuser?

“A. Yes. It’s not unusual for the disclosure when it’s
purposeful to come at a point when the person, the
child, is feeling safe, or, you know, something like the
child kind of—when the abuse stops the child kind
of puts it out of their mind, and then they might see
somebody passing in the street or something like that
and remind them. There might be a lot of different
factors that play into the decision to tell, but it’s not
unusual to wait until the abuse is over and there’s some
separation from the abuser.”

The court then provided the following limiting
instruction to the jury: “Just now the state elicited an
opinion concerning delayed reporting. In doing so there
were certain facts that were assumed. However, for
purposes of the opinion the witness was asked to
assume certain things were fact. However, it is always
the jury’s duty to determine what the facts are. And
so that was for purposes of the hypothetical, but you
determine what facts you find, and you determine
whether the state proved those facts beyond a reason-
able doubt.”

On appeal, the defendant’s principal argument is that
the hypothetical question elicited expert testimony that
“inappropriately served to validate the truthfulness of
[the victim’s] testimony because the hypothetical was
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nothing more than a synopsis of the [the victim’s] testi-
mony.”®* The state argues that the hypothetical con-
formed to the rules of evidence, that “Edell’s testimony
was proper expert witness testimony on the reactions
and behaviors of victims of sexual abuse,” and that
Edell did not offer an opinion as to the credibility of
the victim. We agree with the state.

Our review of the admissibility of a hypothetical ques-
tion is governed by the abuse of discretion standard.
Smith v. Andrews, 289 Conn. 61, 74-75, 959 A.2d 597
(2008). Section 7-4 (c) of the Connecticut Code of Evi-
dence provides: “An expert may give an opinion in
response to a hypothetical question provided that the
hypothetical question (1) presents the facts in such a
manner that they bear a true and fair relationship to
each other and to the evidence in the case, (2) is not
worded so as to mislead or confuse the jury, and (3)
is not so lacking in essential facts as to be without value
in the decision of the case. A hypothetical need not
contain all of the facts in evidence.”

“[E]xpert testimony of reactions and behaviors com-
mon to victims of sexual abuse is admissible. . . . Such

16 The defendant also argues that the hypothetical contained insufficient
facts relating to the behavior of children who have been sexually abused.
Because the defendant did not raise this evidentiary objection at trial, how-
ever, we do not address it. “Our review of evidentiary rulings made by the
trial court is limited to the specific legal ground raised in the objection [to
the trial court]. . . . [T]o afford petitioners on appeal an opportunity to
raise different theories of objection would amount to ambush of the trial
court because, [h]ad specific objections been made a trial, the court would
have had the opportunity to alter [the charge] or otherwise respond.” (Cita-
tion omitted; internal quotation marks omitted.) DiLieto v. County Obstet-
rics & Gynecology Group, P.C., 297 Conn. 105, 133-34, 998 A.2d 730 (2010).

Additionally, the defendant argues that the hypothetical improperly con-
tained extraneous facts not related to the expert’s opinion and failed to
specify which facts were important to what behavior. We find no merit in
this argument. There is no requirement that the hypothetical contain only
those facts directly related to the expert’s opinion or that the expert identify
each fact set forth in the hypothetical in responding to the state’s questions.
Moreover, we conclude that the hypothetical was ‘“not worded so as to
mislead or confuse the jury.” See Connecticut Code of Evidence § 7-4 (c) (2).
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evidence assists a jury in its determination of the vic-
tim’s credibility by explaining the typical consequences
of the trauma of sexual abuse on a child. . . . It is not
permissible, however, for an expert to testify as to his
opinion of whether a victim in a particular case is credi-
ble or whether a particular victim’s claims are truthful.

. In this regard, [our Supreme Court has] found
expert testimony stating that a victim’s behavior was
generally consistent with that of a victim of sexual or
physical abuse to be admissible, and [has] distinguished
such statements from expert testimony providing an
opinion as to whether a particular victim had in fact
suffered sexual abuse.” (Citations omitted; emphasis in
original; internal quotation marks omitted.) State v.
Iban C., 275 Conn. 624, 635, 881 A.2d 1005 (2005). “More-
over, [our Supreme Court has] noted that even indirect
assertions by an expert witness regarding the ultimate
issue in a case can serve inappropriately to validate the
truthfulness of a victim’s testimony.” Id.

In this case, the defendant stands on its head the
more usual claim that the hypothetical failed to set out
adequately the necessary facts and, instead, argues that
the hypothetical contained facts that were too similar
to the facts of the case. In State v. Crespo, 114 Conn.
App. 346, 368-75, 969 A.2d 231 (2009), aff’d on other
grounds, 303 Conn. 589, 35 A.3d 243 (2012), this court
rejected a similar claim. On appeal, Crespo, the defen-
dant, argued “that the state’s hypothetical questions so
closely tracked the facts of [the] case that [the expert’s]
testimony unfairly bolstered the victim’s credibility.”
Id., 374. This court first explained that “[t]here is a
critical distinction between admissible expert testi-
mony on general or typical behavior patterns of . . .
victims and inadmissible testimony directly concerning
the particular victim’s credibility.” (Internal quotation
marks omitted.) Id. This court concluded that “[t]he
fact that the prosecutor asked a number of hypothetical
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questions that tracked the facts of this case does not
lead us to conclude that [the expert] opined that the
victim was credible. That the questions tracked the
facts of this case bolstered their relevance, and in each
hypothetical question [the expert] was asked merely to
compare the hypothetical victim’s conduct to that of a
typical sexual assault victim. The questions did not call
on [the expert] to opine that the victim either was credi-
ble or was a victim of any crime. The questions called
on [the expert] to evaluate whether the victim’s conduct
was uncommon or unusual as compared to that of other
victims of sexual abuse. [The expert] did not testify
that he had treated the victim or had even met the
victim. Rather, he testified that his knowledge of the
case was limited to the facts contained in the state’s
hypothetical questions. . . . Additionally, the court
instructed the jury that the expert testimony was not
binding on the jury but subject to its scrutiny. Accord-
ingly, we are not persuaded that the testimony unfairly
bolstered the victim’s credibility.” Id., 375.

Similarly, we conclude that the hypothetical in this
case did not elicit improper testimony as to the victim’s
credibility. It is true that, in this case, the form of the
question posed by the assistant state’s attorney—a
detailed recitation of facts, followed by questions ask-
ing the expert to identify the facts important to the
expert’s opinion—differs somewhat from Crespo, in
which the prosecutor asked the expert more specific
questions following each hypothetical. See id., 371 n.13.
We do not conclude, however, that this modest differ-
ence in the form of the questions sufficiently distin-
guishes this case from Crespo to render Crespo
inapplicable. Accordingly, we conclude that the trial
court did not abuse its discretion.

The judgments are reversed and the cases are
remanded with direction to dismiss count one of the
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Wolcott information and for a new trial as to the
remaining charges.

In this opinion the other judges concurred.

MARIA E. MILLS, EXECUTRIX (ESTATE OF
CLARENCE ISRAEL MILLS) v. THE
SOLUTION, LLC, ET AL.

(AC 32792)

Gruendel, Lavine and Alvord, Js.

Syllabus

The plaintiff executrix of the estate of C sought to recover damages for,

inter alia, the wrongful death of C, who was fatally shot at a carnival
held in Bridgeport. The plaintiff brought an action against the defendant
A Co., which was the vendor that provided the rides, food and amuse-
ment activities for the carnival, as well as various municipal defendants,
including the city of Bridgeport, the director of the city’s department
of parks and recreation, and the city’s acting chief of police at the
time of the incident. The plaintiff alleged that A Co. and the municipal
defendants negligently allowed the carnival to be held without adequate
security or police coverage, and sought indemnification from the city
for the negligence or carelessness of its employees. The municipal defen-
dants filed a motion for summary judgment, claiming that the allegations
of negligence related to discretionary acts for which they were immune
from liability pursuant to statute (§ 52-557n). In her opposition to the
motion for summary judgment, the plaintiff claimed that the municipal
defendants were obligated, pursuant to statute (§ 7-284), to provide
police protection and, thus, that a ministerial duty was involved. The trial
court granted the motion for summary judgment filed by the municipal
defendants and rendered judgment thereon, from which the plaintiff
appealed to this court. Thereafter, the trial court granted the motion
for summary judgment filed by A Co. and rendered judgment thereon,
from which the plaintiff filed an amended appeal with this court. Held:

1. The trial court properly rendered summary judgment in favor of the

municipal defendants pursuant to the immunity provision of § 52-557n
(a) (2) (B) because there was no genuine issue as to any material fact
that their allegedly negligent acts were discretionary in nature, that § 7-
284 did not create a ministerial duty to furnish police protection, and
that they were not engaged in a proprietary activity so as to be exempt
from immunity under § 52-577n (a) (1) (B).

2. The trial court properly rendered summary judgment in favor of A Co.

because there was no genuine issue as to any material fact that A Co.
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lacked possession or control of the carnival premises such that it did
not owe a duty to C as a business invitee; the plaintiff's complaint did
not allege that A Co. possessed or controlled the premises on which
the carnival was held, the plaintiff did not adduce any evidence to show
that A Co. was the permittee, owned, rented, possessed or controlled
the premises, and there was testimony from the person who received
the city permits that he had no authority to represent A Co. or act on
its behalf in obtaining the permits.

Argued June 1—officially released September 11, 2012
Procedural History

Action to recover damages for, inter alia, the wrongful
death of the plaintiff’'s decedent allegedly caused by the
negligence of the named defendant et al., and for other
relief, brought to the Superior Court in the judicial dis-
trict of Fairfield, where the court, Arnold, J., granted
the motion for summary judgment filed by the defen-
dant city of Bridgeport et al., and rendered judgment
thereon, from which the plaintiff appealed to this court;
thereafter, the court, granted the motion for summary
judgment filed by the defendant 5 Star Amusement
Company, Inc., et al., and rendered judgment thereon;
subsequently, the court, denied the plaintiff’s motion
to reargue and reconsider, and the plaintiff filed an
amended appeal with this court. Affirmed.
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Opinion

GRUENDEL, J. The plaintiff, Maria E. Mills, executrix
of the estate of Clarence Israel Mills (decedent), appeals
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from the summary judgments rendered by the trial court
in favor of the defendants the city of Bridgeport (city);
Philip C. Handy, the director of the city’s department
of parks and recreation; Anthony Armeno, the city’s
acting chief of police at the time of the subject incident;
5 Star Amusement Company, Inc.; Robert E. Coleman,
Jr.; and Linda M. Coleman.! She claims that the court
improperly concluded that no genuine issues of material
fact existed as to (1) whether the city, Handy and Arm-
eno (municipal defendants)® had qualified immunity
because (a) General Statutes § 7-284 imposes a ministe-
rial duty to provide police protection and (b) the city
was engaged in a proprietary activity, and (2) whether
5 Star lacked control of the premises such that it did
not owe her decedent a duty. We affirm the judgments
of the trial court.

We set forth the following facts as gleaned from the
pleadings, affidavits and other proof submitted, viewed
in a light most favorable to the plaintiff. See Martinelli
v. Fusi, 290 Conn. 347, 350, 963 A.2d 640 (2009). The
Solution, LLC, (Solution)® was the general organizer
and operator of the Midway carnival held annually at
Seaside Park in Bridgeport (carnival). 5 Star was the
vendor that provided the rides, food and amusement
activities for the carnival.

Thomas Kelly received a permit from the city’s police
department to hold the carnival from June 20, 2005
through July 5, 2005. The organization named on the

! Robert E. Coleman, Jr., and Linda M. Coleman are members of 5 Star
Amusement Company, Inc. 5 Star Amusement Company, Inc., Robert E.
Coleman, Jr., and Linda M. Coleman will be referred to collectively as 5
Star and individually by name when appropriate.

2 The plaintiff named additional municipal defendants, but they are not
parties to this appeal.

3 Solution and two of its members, Thomas Kelly and Marilyn Goldstone,
are defendants in this matter but not parties to this appeal. On March 10,
2010, they filed a motion for summary judgment, which was denied by
the court.
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permit was 5 Star. The permit required that security be
provided and coordinated with the police department’s
outside overtime office. Those police officers were in
addition to the officers already scheduled to work their
regular duty shifts. The city’s parks and recreation
department also issued a permit for the carnival. The
identity of the applicant was listed on the permit as
“Five Star Amusement Inc. c/o The Solution LLC.” The
permit identified Kelly as the representative making the
application and required that the permittee be responsi-
ble for required police coverage for the use and activi-
ties conducted under the permit as may be deemed
appropriate by the city’s police department.

On June 24, 2005, the decedent was fatally shot at
the carnival by Lucilo Cifuentes. The plaintiff’s third
amended complaint alleged thirteen counts against vari-
ous defendants. The second count of the plaintiff’s third
amended complaint alleged that the injuries and dam-
ages suffered by the decedent were caused as a result
of the negligence and carelessness of 5 Star. The third
count alleged that the injuries and damages suffered
by the decedent were caused as a result of the negli-
gence and carelessness of Handy. The count alleged,
inter alia, that Handy negligently allowed the carnival
to be held without adequate security or police coverage.
In count four, the plaintiff sought indemnity from the
city for the negligence and carelessness of Handy. In
count seven, the plaintiff alleged that the injuries and
damages suffered by the decedent were caused as a
result of the negligence and carelessness of Armeno.
The count alleged, inter alia, that Armeno negligently
failed to provide sufficient police coverage for the carni-
val and failed to cancel or to postpone the carnival
when he knew or should have known that there would

¢ Cifuentes, the shooter, and other individuals alleged to have been
involved in the shooting are also defendants in this matter but not parties
to this appeal.
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be inadequate police coverage. In count eight, the plain-
tiff sought indemnity from the city for the carelessness
and negligence of Armeno.

On March 11, 2010, the municipal defendants filed a
motion for summary judgment on counts three, four,
seven and eight of the plaintiff’s third amended com-
plaint. They asserted that the plaintiff’s complaint was
legally insufficient because the allegations of negligence
in the complaint related to discretionary acts, and the
municipal defendants are therefore immune from liabil-
ity pursuant to General Statutes § 52-5657n. They claimed
that there was no genuine issue of material fact as to
whether their acts were discretionary in nature.
Attached to the motion were affidavits from Armeno,
Handy and James Honis, who was the deputy chief of
police at the time of the incident. In her opposition to
the municipal defendants’ motion for summary judg-
ment, the plaintiff asserted that § 7-284 obligated the
municipal defendants to provide police protection and
thus was the source of a ministerial duty.

On October 13, 2010, the court rendered summary
judgment in favor of the municipal defendants. In its
memorandum of decision, the court found that the
plaintiff’s complaint was facially insufficient, as it failed
to allege that there was a policy, directive, guideline or
procedure in place regarding the alleged failures of the
municipal defendants. The court found that the actions
of the municipal defendants on June 24, 2005, in
determining how and when to deploy police officers,
were discretionary in nature and not ministerial. The
court also held that § 7-284 did not create a ministerial
duty, as the implementation of § 7-284 requires the exer-
cise of discretion and judgment by police officials. It
further found that the plaintiff could not recover under
an exception to a municipal employee’s qualified immu-
nity for discretionary acts because the decedent was
not an identifiable victim subject to imminent harm and
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because there was no evidence that the city derived a
pecuniary benefit from providing police protection to
the carnival.

5 Star likewise filed a motion for summary judgment
on all claims asserted against it on March 16, 2010. It
claimed that (1) it was not charged with the duty to
provide police protection at the carnival, (2) it had no
notice that there was likelihood that homicides would
be committed, (3) the homicide in question was unfore-
seeable and (4) the plaintiff’s claims against 5 Star are
barred by the intervening intentional and criminal act
of another.

On November 1, 2010, the court rendered summary
judgment in favor of 5 Star. The court found that there
was no evidence presented that 5 Star was the permitee,
or that it owned, rented, possessed or otherwise con-
trolled the premises where the carnival took place.
Absent evidence of possession or control of the prem-
ises, the court determined that 5 Star owed no duty to
the decedent as a business invitee, and the plaintiff
therefore could not prevail in a negligence claim against
it. This appeal followed.

Before considering the precise claims presented on
appeal, we note the well established standard of review.
“Practice Book § [17-49] requires that judgment shall
be rendered forthwith if the pleadings, affidavits and
any other proof submitted show that there is no genuine
issue as to any material fact and that the moving party
is entitled to judgment as a matter of law. A material
fact is a fact that will make a difference in the result
of the case. . . . The facts at issue are those alleged
in the pleadings. . . . The party seeking summary judg-
ment has the burden of showing the absence of any
genuine issue as to all material facts, which, under
applicable principles of substantive law, entitle him to
a judgment as a matter of law. . . . The party opposing
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such a motion must provide an evidentiary foundation
to demonstrate the existence of a genuine issue of mate-
rial fact. See Practice Book §§ [17-44 and 17-45]. In
deciding a motion for summary judgment, the trial court
must view the evidence in the light most favorable to
the nonmoving party. . . . A motion for summary judg-
ment is properly granted if it raises at least one legally
sufficient defense that would bar the plaintiff’s claim
and involves no triable issue of fact. . . . Our review of
the trial court’s decision to grant a motion for summary
judgment is plenary.” (Citation omitted; internal quota-
tion marks omitted.) Weiner v. Clinton, 106 Conn. App.
379, 382-83, 942 A.2d 469 (2008).

I

The plaintiff claims first that the court improperly
held that there was no genuine issue of material fact
as to whether the municipal defendants had qualified
immunity for the negligence claims asserted against
them by the plaintiff. Specifically, the plaintiff argues
that the court improperly held that the municipal defen-
dants were entitled to qualified governmental immunity
because (1) § 7-284° imposes a ministerial duty to pro-
vide police protection and (2) the municipal defendants
were engaged in proprietary activities. We agree with
the municipal defendants that the court properly ren-
dered summary judgment in their favor pursuant to
§ 52-5657n because their allegedly negligent acts were

5> General Statutes § 7-284 provides: “When police protection is necessary
or required at any boxing bout or wrestling match, place of public amuse-
ment, sport contest or hockey, baseball or basketball game, or any other
exhibition or contest, which is being held or is to be held in any municipality,
the amount of such protection necessary shall be determined and shall be
furnished by (1) the chief or superintendent of the police department in
any municipality having an organized or paid police department or (2) the
commanding officer of the state police troop having jurisdiction over the
municipality in any municipality having a resident state trooper. Any such
protection shall be paid for by the person or persons operating, conducting
or promoting such game, exhibition or contest.”
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discretionary in nature and were not performed for a
pecuniary benefit.

We begin with the general principles of municipal
liability. Under § 52-557n (a) (1) (A),° a municipality
generally is liable for the ministerial acts of its agents.
Section 52-557n (a) (2) (B),” however, “explicitly shields
a municipality from liability for damages to person or
property caused by the negligent acts or omissions
which require the exercise of judgment or discretion
as an official function of the authority expressly or
impliedly granted by law.” (Internal quotation marks
omitted.) Coe v. Board of Education, 301 Conn. 112,
117, 19 A.3d 640 (2011).

As our Supreme Court has explained, “[m]unicipal
officials are immunized from liability for negligence
arising out of their discretionary acts in part because
of the danger that a more expansive exposure to liability
would cramp the exercise of official discretion beyond
the limits desirable in our society. . . . Discretionary
act immunity reflects a value judgment that—despite
injury to a member of the public—the broader interest
in having government officers and employees free to
exercise judgment and discretion in their official func-
tions, unhampered by fear of second-guessing and retal-
iatory lawsuits, outweighs the benefits to be had from
imposing liability for that injury. . . . In contrast,
municipal officers are not immune from liability for

% General Statutes § 52-557n (a) (1) (A) provides in relevant part: “Except
as otherwise provided by law, a political subdivision of the state shall be
liable for damages to person or property caused by . . . [t]he negligent
acts or omissions of such political subdivision or any employee, officer
or agent thereof acting within the scope of his employment or official
duties . . . .”

" General Statutes § 52-557n (a) (2) (B) provides in relevant part: “Except
as otherwise provided by law, a political subdivision of the state shall not
be liable for damages to person or property caused by . . . negligent acts
or omissions which require the exercise of judgment or discretion as an
official function of the authority expressly or impliedly granted by law.”
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negligence arising out of their ministerial acts . . . .
This is because society has no analogous interest in
permitting municipal officers to exercise judgment in
the performance of ministerial acts.” (Internal quota-
tion marks omitted.) Stlberstein v. 54 Hillcrest Park
Associates, LLC, 135 Conn. App. 262, 270-71, 41 A.3d
1147 (2012).

“The hallmark of a discretionary act is that it requires
the exercise of judgment. . . . If by statute or other
rule of law the official’s duty is clearly ministerial rather
than discretionary, a cause of action lies for an individ-
ual injured from allegedly negligent performance. . . .
[M]inisterial refers to a duty which is to be performed
in a prescribed manner without the exercise of judg-
ment or discretion.” (Citations omitted; internal quota-
tion marks omitted.) Grignano v. Milford, 106 Conn.
App. 648, 654, 943 A.2d 507 (2008).

“There are three exceptions to discretionary act

immunity. Each of these exceptions represents a situa-
tion in which the public official’s duty to act is [so] clear
and unequivocal that the policy rationale underlying
discretionary act immunity—to encourage municipal
officers to exercise judgment—has no force.
First, liability may be imposed for a discretionary act
when the alleged conduct involves malice, wantonness
or intent to injure. . . . Second, liability may be
imposed for a discretionary act when a statute provides
for a cause of action against a municipality or municipal
official for failure to enforce certain laws. . . . Third,
liability may be imposed when the circumstances make
it apparent to the public officer that his or her failure
to act would be likely to subject an identifiable person
to imminent harm . . . .” (Internal quotation marks
omitted.) Violano v. Fernandez, 280 Conn. 310, 319-20,
907 A.2d 1188 (2006).

“Although the determination of whether official acts
or omissions are ministerial or discretionary is normally
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a question of fact for the fact finder . . . there are
cases where it is apparent from the complaint.

[T]he determination of whether an act or omission is
discretionary in nature and, thus, whether governmen-
tal immunity may be successfully invoked pursuant to
§ 52-657n (a) (2) (B), turns on the character of the
act or omission complained of in the complaint.
Accordingly, where it is apparent from the complaint
that the defendants’ allegedly negligent acts or omis-
sions necessarily involved the exercise of judgment,
and thus, necessarily were discretionary in nature, sum-
mary judgment is proper.” (Citation omitted; emphasis
in original; internal quotation marks omitted.) Grig-
nano v. Milford, supra, 106 Conn. App. 6564-55.

A

The plaintiff claims first that the court erred in finding
that § 7-284 does not create a ministerial duty.®! We
disagree.

We must determine whether the court properly con-
cluded that § 7-284 does not create a ministerial duty
to furnish police protection, a question of statutory
interpretation over which our review is plenary.’ See

8 The municipal defendants argue that any claim relating to § 7-284 is
not properly before this court because it was not alleged in the plaintiff's
complaint. In her opposition to the municipal defendants’ motion for sum-
mary judgment, the plaintiff asserted for the first time that § 7-284 obligated
the municipal defendants to provide police protection and thus was the
source of a ministerial duty. It is sufficient that the plaintiff raised the source
of the alleged ministerial duty in her opposition to the motion for summary
judgment, and, accordingly, we review the merits of the plaintiff’s claim.
See Manrtel v. Metropolitan District Commission, 275 Conn. 38, 50-51, 881
A.2d 194 (2005) (noting that plaintiff failed to present any evidence of policy
or directive in his opposition to defendants’ motion for summary judgment,
and, absent such evidence, holding that defendants were engaged in discre-
tionary acts).

9The court considered § 7-284 as potentially falling under the second
exception to discretionary act immunity, under which “liability may be
imposed for a discretionary act when a statute provides for a cause of action
against a municipality or municipal official for failure to enforce certain
laws.” (Internal quotation marks omitted.) Violano v. Fernandez, supra, 280
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Santiago v. Commissioner of Motor Vehicles, 134 Conn.
App. 668, 678, 39 A.3d 1224 (2012). “The process of
statutory interpretation involves the determination of
the meaning of the statutory language as applied to the
facts of the case, including the question of whether the
language does so apply. . . . When construing a stat-
ute, [o]Jur fundamental objective is to ascertain and give
effect to the apparent intent of the legislature. . . . In
other words, we seek to determine, in a reasoned man-
ner, the meaning of the statutory language as applied
to the facts of [the] case, including the question of
whether the language actually does apply. . . . In seek-
ing to determine that meaning, General Statutes § 1-2z
directs us first to consider the text of the statute itself
and its relationship to other statutes. If, after examining
such text and considering such relationship, the mean-
ing of such text is plain and unambiguous and does
not yield absurd or unworkable results, extratextual
evidence of the meaning of the statute shall not be
considered.” (Internal quotation marks omitted.) Id.,
678-79.

Section 7-284 provides in relevant part that “[w]hen
police protection is necessary or required at any . . .
place of public amusement . . . the amount of such
protection necessary shall be determined and shall be
furnished by . . . the chief of . . . the police depart-
ment . . . .” The parties do not dispute that § 7-284
vests the chief of police with the discretion to determine
whether police protection is necessary at private events
and, if so, the amount of such protection. It is the plain-
tiff’s contention, however, that once the chief of police,

Conn. 319-20. The plaintiff claims only that the court erred in concluding
that § 7-284 does not impose a ministerial duty and makes no claim that
the court erred in concluding that §7-284 does not provide a cause of action
against the municipality for failing to enforce certain laws. We therefore
only consider whether § 7-284 creates a ministerial duty.
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in his or her discretion, determines that police protec-
tion is necessary, the chief of police then has a ministe-
rial duty to furnish such police protection. The
plaintiff’s claim centers on the mandatory nature of
the word “shall” in the phrase “the amount of such
protection necessary shall be determined and shall be
Surnished by . . . the chief of . . . the police depart-
ment.” (Emphasis added.) General Statutes § 7-284. The
plaintiff claims that, because the police department
determined that police protection was necessary, it vio-
lated its ministerial duty to furnish such protection by
failing to provide any police protection whatsoever to
the carnival.'® We disagree with the plaintiff that the
word “shall” is sufficient to convert what is otherwise
a discretionary act into a ministerial duty where the
text of the statute leaves to the discretion of the police
official how to perform the function and whether to
perform the function at all.

Although the word “shall” can connote a mandatory
command, the language of the statute, read as a whole,
involves discretionary acts. See Wiseman v. Armstrong,
269 Conn. 802, 810, 850 A.2d 114 (2004) (“[a] statute is
enacted as a whole and must be read as a whole rather
than as separate parts or sections”). “The mere fact
that a statute uses the word ‘shall’ in prescribing the
function of a government entity or officer should not be
assumed to render the function necessarily obligatory in
the sense of removing the discretionary nature of the
function, and it is therefore not sufficient that some
statute contains mandatory language nor that the public
entity or officer was under an obligation to perform a
function that itself involves the exercise of discretion.”
57 Am. Jur. 2d 91, Municipal, County, School, and State
Tort Liability § 75 (2012).

10The plaintiff contends that whether there were police officers present
at the carnival at all is a disputed issue of fact, and summary judgment was
therefore inappropriate. This factual issue is not relevant to our inquiry, as
we conclude that the act in question was discretionary.
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Performance of the allegedly ministerial duty, fur-
nishing police protection, necessarily involves the exer-
cise of discretion because the statute, as well as our
common law, vests police officials with the authority
to determine the amount of protection necessary. See
Gordon v. Bridgeport Housing Authority, 208 Conn.
161, 179, 544 A.2d 1185 (1988).!! Our Supreme Court
recently held that “for the purposes of § 52-5657n, munic-
ipal acts that would otherwise be considered discretion-
ary will only be deemed ministerial if a policy or rule
limiting discretion in the completion of such acts
exists.” Benedict v. Norfolk, 296 Conn. 518, 520 n.4, 997
A.2d 449 (2010); see also Violano v. Fernandez, supra,
280 Conn. 323-24. Here, there was no policy or rule
limiting discretion in the completion of the act, and,
instead, the text of the statute reserves to the chief of
police discretion in completion of the act. Where the
text of the statute explicitly vests the chief of police
with the discretion to determine when and how to fur-
nish police protection, we decline to hold that the same
statute imposes a ministerial duty on the chief of police
to furnish the protection he deems, in his discretion,
to be necessary.

The plaintiff argues that the inclusion of certain dis-
cretionary matters within § 7-284 does not render the

'We note that “[i]t is firmly established that the operation of a police
department is a governmental function, and that acts or omissions in connec-
tion therewith ordinarily do not give rise to liability on the part of the
municipality. . . . [T]he failure to provide, or the inadequacy of, police
protection usually does not give rise to a cause of action in tort against a city.

. . The deployment of officers is particularly a governmental function.
Considerable latitude must be allowed to [a police chief] in the deployment
of his officers, or in enforcing discipline. Indeed, because a police chief’s
authority to assign his officers to particular duties is deemed a matter that
concerns the public safety, he may not be deprived of his power to exercise
his own discretion and judgment as to the number, qualifications and identity
of officers needed for particular situations at any given time . . . .” (Citation
omitted; internal quotation marks omitted.) Gordon v. Bridgeport Housing
Authority, supra, 208 Conn. 180.
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mandatory directive any less mandatory. We do not
disagree that in some circumstances, a ministerial duty
may follow a discretionary determination. See Pluhow-
sky v. New Haven, 151 Conn. 337, 34748, 197 A.2d 645
(1964) (“A ministerial duty on the part of an official
often follows a quasi-judicial determination by that offi-
cial as to the existence of a state of facts. Although the
determination itself involves the exercise of judgment,
and therefore is not a ministerial act, the duty of giving
effect, by taking appropriate action, to the determina-
tion is often ministerial.”). The plaintiff relies princi-
pally on Wright v. Brown, 167 Conn. 464, 356 A.2d 176
(1975)."2 In that case, the statute in question, General
Statutes (Rev. to 1975) § 22-358, required the canine
official to make a discretionary determination as to
whether there had been a dog bite or dog attack, and,
upon making that determination, required that the dog
be quarantined, and gave explicit direction on the
nature and duration of the quarantine. Id., 466 and n.1.
The language of the statute removed the canine official’s
discretion to determine how and for how long a dog
should be quarantined. The statute in question in Wright
clearly created a ministerial duty, as it created a “duty
which is to be performed in a prescribed manner with-
out the exercise of judgment or discretion.” Id., 471.
For that reason, it is readily distinguishable from the

2 The plaintiff also argues that Soderlund v. Merrigan, 110 Conn. App.
389, 397, 955 A.2d 107 (2008) stands for the proposition that the method of
performing an act can be discretionary even though the duty to perform it
is mandatory. In Soderlund, the plaintiff brought a negligence action against
a police officer and the city of Meriden for failing to remove from the
statewide computer system an arrest warrant that had been vacated by a
court. Id., 392. This court concluded that “[o]n the basis of the narrow facts
of the present case, a judge’s order to vacate an arrest warrant is mandatory
even upon a police officer.” Id., 399. The court noted that although the order
did not specify how the arrest warrant was vacated, it was clearly mandatory
as it involved no exercise of judgment or discretion. Id., 397. Soderlund is
not instructive in determining whether an act is ministerial where the source
of the alleged duty vests discretion with the official.



54 SEPTEMBER, 2012 138 Conn. App. 40

Mills ». Solution, LLC

matter at hand and does not persuade us that a ministe-
rial duty to furnish police protection flowed from the
discretionary act of determining whether police protec-
tion was necessary.

B

The plaintiff next claims that the court erred by hold-
ing that there was no genuine issue of material fact as
to whether the municipal defendants were engaged in
governmental, not proprietary, conduct by requiring the
carnival promoters to use and to pay for extra duty
police officers as security for the carnival.® We
disagree.

The permit issued to Kelly by the police department
required that the permitee provide security for the
event, which security was to be coordinated with the

13 The municipal defendants, relying on Haynes v. Middletown, 122 Conn.
App. 72, 80, 997 A.2d 636, cert. granted, 298 Conn. 907, 3 A.3d 70 (2010),
assert that the plaintiff may not invoke the pecuniary interest exception
because it was not specially pleaded in reply to the city’s immunity defense.
In their answer, the municipal defendants specially pleaded municipal and
governmental immunity. The plaintiff replied to the municipal defendants’
special defenses with a general denial, and first raised the pecuniary benefit
exception in her opposition to the municipal defendants’ motion for sum-
mary judgment. Although counsel for the municipal defendants noted during
oral argument on the motion for summary judgment that she did not know
the pecuniary benefit exception was at issue until the plaintiff’s opposition,
she did not argue that this exception was foreclosed to the plaintiff as a
result of her failure to plead it pursuant to Practice Book § 10-57, which
requires that a “[m]atter in avoidance of affirmative allegations in an answer
or counterclaim shall be specially pleaded in the reply.” The court, therefore,
never concluded that the pecuniary exception was inapplicable because the
plaintiff failed to plead it. Our Supreme Court previously has “afforded trial
courts discretion to overlook violations of the rules of practice and to review
claims brought in violation of those rules as long as the opposing party
has not raised a timely objection to the procedural deficiency.” Schilberg
Integrated Metals Corp. v. Continental Casualty Co., 263 Conn. 245, 273,
819 A.2d 773 (2003). In the absence of a timely objection to the failure to
plead the pecuniary exception to governmental immunity, we will review
the merits of the plaintiff’s claim. See Mollica v. Toohey, 134 Conn. App.
607, 611 n.3, 39 A.3d 1202 (2012).
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police department’s outside overtime office. The plain-
tiff argued in her opposition to the municipal defen-
dants’ motion for summary judgment that, even
assuming that the municipal defendants’ acts were dis-
cretionary, immunity still did not apply because the city
received a corporate profit or pecuniary benefit. She
claimed that any time police officers are required pursu-
ant to § 7-284, the police officers are acting in the
pecuniary interest of the city. The court determined
first that the plaintiff adduced no evidence demonstra-
ting that the city received any payment at all. The court
also concluded that, even if the city had been paid for
overtime charges for police officers assigned to the
carnival, the plaintiff produced no evidence to prove
that the city made a profit from providing police protec-
tion to the carnival, and, accordingly, the requirement
of § 52-657n (a) (1) (B) was not met.

Section 52-5657n (a) (1) (B) holds municipalities liable
for damages to person or property caused by “negli-
gence in the performance of functions from which the
political subdivision derives a special corporate or
pecuniary benefit . . . .” This section codifies the com-
mon-law rule that municipalities are liable for their
negligent acts committed in their proprietary capacity.
Considine v. Waterbury, 279 Conn. 830, 844, 905 A.2d
70 (2006). “If a municipality is acting only as the agent
or representative of the state in carrying out its public
purposes . . . then it clearly is not deriving a special
corporate benefit or pecuniary profit. Two classes of
activities fall within the broader category of acting as
the agent of the state: [1] those imposed by the [s]tate
for the benefit of the general public, and [2] those which
arise out of legislation imposed in pursuance of a gen-
eral policy, manifested by legislation affecting similar

4 General Statutes § 7-284 provides in relevant part that any protection
provided pursuant to that statute “shall be paid for by the person or persons
operating, conducting or promoting such game, exhibition or contest.”
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corporations, for the particular advantage of the inhab-
itants of the municipality, and only through this, and
indirectly, for the benefit of the people at large. . . .
For example, the maintenance of the public peace or
prevention of disease would fall within the first class

. while the maintenance of a park system would fall
within the second class.” (Citations omitted; internal
quotation marks omitted.) Id., 845-46. “On the other
side of the distinction, a municipality generally has been
determined to be acting for its own special corporate
benefit or pecuniary profit where it engages in an activ-
ity for the particular benefit of its inhabitants . . . or
if it derives revenue in excess of its costs from the
activity.” (Citation omitted; internal quotation marks
omitted.) Id., 847.

Section 7-284 specifically directs that necessary
police protection provided to a place of public amuse-
ment “shall be paid for by the person or persons
operating, conducting or promoting such game, exhibi-
tion or contest.” There is no evidence that the city billed
for police protection under § 7-284 for the particular
benefit of its inhabitants, nor is there evidence that it
derived revenue in excess of its costs.’? Our Supreme
Court, in the context of a first amendment challenge
to § 7-284, determined that the statute serves the gov-
ernment’s interest in both public safety and financial
responsibility. Morascini v. Commissioner of Public
Safety, 236 Conn. 781, 801-802, 675 A.2d 1340 (1996).
“Absent § 7-284, state and local governments would be
without authority to seek compensation for police ser-
vices furnished to private entrepreneurs. The govern-
mental interest in maintaining public order

> We agree with the court’s conclusion that there was no evidence that
the city received any payment for providing police protection, let alone a
profit. Although the existence of an actual pecuniary profit is a factor in
deciding whether the function is proprietary, our Supreme Court has noted
that “reliance on it alone would create problematic incentives and arbitrary
results.” Considine v. Waterbury, supra, 279 Conn. 847 n.11.
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consequently would be achieved less effectively in the
absence of § 7-284 because its absence would place
financial strain on various state and local police depart-
ments. . . . [I]t is likely that without § 7-284, public
safety would suffer because many cities and towns
would be forced by financial circumstances to curtail
the number of police officers that presently are covered
adequately because of § 7-284.” Id., 802.

The purpose of § 7-284 is to maintain the public peace
while also transferring the financial burden to private
event sponsors. Id. Billing private event promoters for
necessary police protection pursuant to § 7-284 is not
done for the purpose of deriving a corporate profit, but
for public safety and financial responsibility. See id.,
801-802. The city, in complying with § 7-284, acts as
the agent of the state in carrying out its public purposes.
See Constidine v. Waterbury, supra, 279 Conn. 845-46.
Accordingly, we conclude that the city was acting in a
governmental, not proprietary, function by requiring
the carnival promoters to use and to pay for extra duty
police officers as security for the carnival.'® The court
therefore properly rendered summary judgment in favor
of the municipal defendants.

6 The plaintiff argues that Plainfield v. Commissioner of Revenue Ser-
vices, 213 Conn. 269, 567 A.2d 379 (1989), establishes that police protection
provided pursuant to § 7-284 is not governmental in nature. We are not
persuaded. In Plainfield, the court addressed the question of whether the
rendering of services under §7-284 was a taxable sale under General Statutes
(Rev. to 1985) § 12-407 (2) (i) (E), which defined as taxable sale “the render-
ing of certain services for a consideration . . . [including] private investiga-
tion, protection, patrol work, watchman and armored car services.” Id., 272.
The plaintiff town claimed that only services performed on a private basis,
rather than a public basis, were taxable, and that there can be no sales tax
due for services rendered by its police officers in protecting the public. Id.
The court held that the services rendered were private in nature, and bol-
stered its conclusion by the specific mandate in § 7-284 that the services
rendered be paid for by the promoter. Id., 274. A determination that a
payment pursuant to § 7-284 is private as opposed to public for the purposes
of taxation is not instructive in determining whether the city received a
pecuniary benefit.
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The plaintiff also claims that the court erred by hold-
ing that there was no genuine issue of material fact as
to whether 5 Star had the right to use and to occupy
the carnival premises. The plaintiff claims that there is
a genuine issue of material fact as to (1) whether Kelly
expressly was authorized by 5 Star to obtain permits
on its behalf and (2) whether, in the absence of express
authority, Solution impliedly was authorized by 5 Star
to obtain permits on its behalf. 5 Star claims that it was
not the owner nor was it the possessor of the land
where the incident occurred, and therefore it owed no
duty to the decedent. We agree with 5 Star that the
court properly held that there was no genuine issue of
material fact as to whether it was in possession or
control of the premises.

The second count of the plaintiff’s third amended
complaint alleged negligence against 5 Star. Specifi-
cally, the plaintiff claimed that 5 Star was negligent in
that it, inter alia, failed to provide adequate security
or to supervise the carnival properly. The complaint
alleged that, at all relevant times, 5 Star “owned, main-
tained, controlled, possessed, provided and operated
amusement rides and other fun booths for use at carni-
vals including ‘Midway 2005, ” but alleged no facts relat-
ing to 5 Star’s possession or control of the premises.
The complaint alleged that 5 Star and Solution jointly
applied for and were issued permits. In its memoran-
dum of law in support of its motion for summary judg-
ment, 5 Star argued that it was not involved in the
permit application process and that neither Kelly nor
Solution were agents of 5 Star or otherwise authorized
to act on its behalf. Accompanying the motion were
the affidavit of Linda Coleman and Kelly’s deposition
testimony.
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The court found that the plaintiff, in opposing 5 Star’s
motion for summary judgment, did not adduce any evi-
dence to show that 5 Star was the permitee, owned,
rented, possessed or controlled the premises where the
carnival took place other than adducing the permits.
The court noted that, although 5 Star was listed on both
the permit from the police department and from the
department of parks and recreation, Kelly’s testimony
established that he had no authority to represent 5 Star
or act on its behalf while obtaining permits from either
department. The court held that 5 Star therefore did
not owe a duty to the decedent as a business invitee
and, accordingly, rendered summary judgment in favor
of 5 Star as to the second count of the plaintiff’s third
amended complaint.

The plaintiff filed a motion to reargue and reconsider
5 Star’s motion for summary judgment and her objection
thereto, arguing that the issue of control was not raised
by 5 Star in its motion for summary judgment, was not
addressed in her objection and was not orally argued
by either party. The plaintif also argued that 5 Star had
control of the premises. On March 7, 2011, the court
heard argument on the plaintiff’s motion. The court
affirmed its original decision granting 5 Star’s motion
for summary judgment. The plaintiff did not seek an
articulation.

“The essential elements of a cause of action in negli-
gence are well established: duty; breach of that duty;
causation; and actual injury. . . . The law is clear that
[a] possessor of land has a duty to an invitee to reason-
ably inspect and maintain the premises in order to ren-
der them reasonably safe. . . . In addition, the
possessor of land must warn an invitee of dangers that
the invitee could not reasonably be expected to dis-
cover.” (Citation omitted; internal quotation marks
omitted.) Gargano v. Azpiri, 110 Conn. App. 502, 508,
955 A.2d 593 (2008). “[L]iability can be predicated upon
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negligence in the control and possession of premises,
as opposed to mere ownership thereof.” Mack v. Clinch,
166 Conn. 295, 296, 348 A.2d 669 (1974). “Thus, the
dispositive issue in deciding whether a duty exists is
whether the [defendant] has any right to possession
and control of the property.” LaFlamme v. Dallessio,
261 Conn. 247, 252, 802 A.2d 63 (2002). “Retention of
control is essentially a matter of intention to be deter-
mined in the light of all the significant circumstances.
. . . The word control has no legal or technical mean-
ing distinct from that given in its popular acceptation

. and refers to the power or authority to manage,
superintend, direct or oversee.” (Internal quotation
marks omitted.) Fiorelli v. Gorsky, 120 Conn. App. 298,
308, 991 A.2d 1105, cert. denied, 298 Conn. 933, 10 A.3d
517 (2010).

The pleadings, affidavits and other proof submitted
support the court’s conclusion that there was no genu-
ine issue of material fact as to whether 5 Star possessed
or controlled the premises. The plaintiff’'s third
amended complaint did not allege that 5 Star possessed
or controlled the premises on which the carnival was
held; it merely alleged possession and control of the
booths and rides in use at the carnival. Moreover, the
plaintiff did not introduce any evidence that raised a
genuine issue of material fact that 5 Star was in posses-
sion or control of the premises.

The deposition testimony of Kelly was that he was
not authorized by 5 Star in writing to act on its behalf,
that a representative of 5 Star did not sign any of the
documents submitted in the permitting process and
that he never asked 5 Star if Solution could submit
documents to the city under 5 Star’s name, with the
exception of requests for the certificate of insurance.
He acknowledged writing “56 Star Amusement, Inc. c/o
the Solution, LLC” on the permit from the parks and
recreation department, and testified “that could have
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just been how I filled it out that year, with no malice.”
He then stated that “[u]pon further reflection of this
document, I did not have the authority to do that.”
Moreover, Linda Coleman attested in her affidavit that
neither she nor her husband, Robert E. Coleman, Jr.,
submitted applications to hold the carnival, that neither
were involved in the permitting process, and that nei-
ther Kelly nor Solution were agents of 5 Star and neither
were authorized to enter into contracts on 5 Star’s
behalf. She also attested that although she knew that
Kelly had applied for permits, she did not know that
he did so in 5 Star’s name. In light of the uncontroverted
testimony of Kelly and Linda Coleman, there is no genu-
ine issue of material fact as to whether Kelly had the
authority to seek permits on behalf of 5 Star.'”

In her motion to reargue and reconsider, the plaintiff
argued that Kelly’s testimony offers evidence indicating
that 5 Star had possession or control of the carnival
premises. Kelly testified that, to the best of his knowl-
edge, 5 Star took precautions to protect its rides and
equipment during hours of nonoperation. He also testi-
fied that 5 Star provided a ticket booth where tickets
for the carnival were sold. Kelly testified that patrons,
after purchasing their tickets, would then come through
asecond gate with their tickets, where the tickets would
be collected and torn in half. On the night of the incident
in question, Kelly was at the second gate taking tickets.
Kelly’s testimony does not create a genuine issue of

”We do not address the plaintiff’s argument that Kelly had implied author-
ity from 5 Star because Solution and 5 Star operated a joint venture. The
plaintiff did not plead a joint venture between the two entities, and she did
not present the issue to the court until the penultimate sentence of her
motion to reargue and reconsider in which she baldly asserts that “[t]his
was a joint venture for both entities’ benefit.” In oral argument before the
court on the motion to reargue and reconsider, the court questioned counsel
for the plaintiff as to whether the joint venture claim would be a permissible
amendment to the complaint, but at no time did the plaintiff amend the
complaint to include an allegation of joint venture.
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material fact as to whether 5 Star had the “power or
authority to manage, superintend, direct or oversee”
the premises. (Internal quotation marks omitted.) Fior-
elli v. Gorsky, supra, 120 Conn. App. 308. The evidence
presented demonstrates that 5 Star was not involved
in any regard in the procuring of security or police
coverage for the event. The fact that 5 Star protected
its rides and equipment does not establish whether it
had possession or control over the carnival premises.
Likewise, the fact that 5 Star provided a ticket booth
does not, without more, establish that it was in control
of the premises.

The plaintiff failed to present evidence to show that
there was a genuine issue of material fact as to whether
5 Star had possession or control over the premises.
“[TThe burden of showing the nonexistence of any mate-
rial fact is on the party seeking summary judgment
. . .. It is not enough for the moving party merely to
assert the absence of any disputed factual issue; the

moving party is required to bring forward . . . eviden-
tiary facts, or substantial evidence outside the pleadings
to show the absence of any material dispute. . . . The

party opposing summary judgment must present a fac-
tual predicate for his argument to raise a genuine issue
of fact.” (Citation omitted; internal quotation marks
omitted.) Barasso v. Rear Still Hill Road, LLC, 81 Conn.
App. 798, 803, 842 A.2d 1134 (2004). Here, 5 Star success-
fully demonstrated the absence of a material dispute
as to its possession and control of the premises, and
the plaintiff failed to present any factual predicate to
raise an issue of material fact. The court therefore prop-
erly rendered summary judgment in favor of 5 Star.

The judgments are affirmed.

In this opinion the other judges concurred.
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RICHARD BUEHLER v. LILACH BUEHLER
(AC 33356)

Beach, Alvord and Espinosa, Js.
Syllabus

The plaintiff, whose marriage to the defendant had been dissolved, appealed
to this court from certain postjudgment orders of the trial court rendered
in favor of the defendant. Pursuant to the dissolution judgment, the
defendant was to have sole possession of and exclusive use of the
marital residence until it was sold, and each party was responsible for
one half of the mortgage payment until the sale of the property. The
trial court granted the defendant’s motion for modification to allow her
to place the former marital residence on the market for rent and granted
the defendant’s motion for contempt and awarded the defendant the
rental income generated by the former marital residence. Held:

1. The trial court acted without subject matter jurisdiction by entering the
postjudgment order awarding the defendant the rental income generated
by the former marital residence: at the time of the judgment of dissolu-
tion, the trial court ordered that the marital residence be sold and the
court, by awarding the defendant all of the rental income from the
marital residence, made an improper postjudgment property assignment
in violation of statute (§ 46b-86 [a]); furthermore, the defendant’s claim
that the trial court previously had ruled that she should receive the
rental income and, thus, that the plaintiff did not timely appeal from
the court’s determination regarding allocation of the rental income was
unavailing, as there was no transcript or memorandum presented that
supported her contention that the trial court had made any such ruling.

2. The trial court improperly found the plaintiff in contempt for his failure to
pay one half of the mortgage as required under the dissolution judgment,
which payments the plaintiff ceased making after the court allowed the
defendant to rent the marital property, the purpose of which was to
generate rental income to pay the mortgage; the defendant specifically
represented to the court that she would use the rental moneys to pay
the mortgage on the marital residence in her motion to modify and it
was on that basis that the plaintiff consented to the defendant’s placing
of the marital residence on the rental market, and because the trial
court, in granting the motion for modification, never stated that it still
required the plaintiff to pay his one half of the monthly mortgage despite
the expectation that the entirety of the parties’ mortgage obligation
would be satisfied by rental income, its order permitting rental of the
marital residence was ambiguous.

3. The trial court did not abuse its discretion in denying the plaintiff’s motion
to modify, in which he requested that the marital residence immediately
be placed for sale at that time; the court determined that the only reason
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the mortgage was being paid was because the house was being rented,
and the plaintiff presented no evidence to the court that the parties
would be able to pay the mortgage without the rental income generated
by the marital residence at the time he made his motion to modify, he
failed to present evidence that the house simultaneously could be rented
and relisted for sale, and he provided the court with no information
regarding any improvement in the applicable residential sales market.

Argued May 31—officially released September 11, 2012
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk, where the matter was trans-
ferred to the Regional Family Trial Docket at
Middletown, and tried to the court, Gordon, J.; judg-
ment dissolving the marriage and granting certain other
relief;, thereafter, the court granted the defendant’s
motion for contempt and entered certain postjudgment
orders, and the plaintiff appealed to this court. Reversed
in part; further proceedings.

Campbell D. Barrett, with whom were Jon T.
Kukucka, and, on the brief, C. Michael Budlong, for
the appellant (plaintiff).

Charles W. Fleischmann, for the appellee
(defendant).

Opinion

ALVORD, J. In this domestic relations matter trans-
ferred to the Regional Family Trial Docket at Middle-
town from the Stamford-Norwalk judicial district, the
plaintiff, Richard Buehler, appeals from several post-
judgment orders of the trial court rendered in favor of
the defendant, Lilach Buehler. Specifically, he claims
that the trial court improperly (1) acted without subject
matter jurisdiction by entering a postjudgment order
awarding the defendant the rental income generated by
the former marital residence, (2) found him in contempt
of court after he ceased making mortgage payments
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following the court’s decision to allow the parties to
place the marital residence on the rental market, and
(3) denied his motion to modify and to order that the
former marital residence immediately be placed back
on the market.! We affirm the decision of the trial court
denying the plaintiff’s motion to modify, however, we
agree with the plaintiff that the trial court acted without
subject matter jurisdiction by improperly assigning
property postjudgment when it awarded the defendant
all of the rental income generated by the marital resi-
dence. Therefore, we determine that the court improp-
erly found the plaintiff in contempt with respect to his
failure to make monthly mortgage payments because
the mortgage was being paid out of the rental income
generated by the marital residence.? Accordingly, we
reverse in part the judgment of the trial court, vacate
the arrearage finding of April 7, 2011, and remand the
case for anew determination of the arrearage consistent
with this opinion.

The following facts, as stated in this court’s decision
affirming the judgment of dissolution rendered by the
trial court; Buehler v. Buehler, 117 Conn. App. 304,
306-308, 978 A.2d 1141 (2009); are relevant to our dispo-
sition of the plaintiff’s current, postjudgment appeal.
“The parties were married on September 7, 1997, and
have three minor children. . . . On November 14, 20006,
the plaintiff initiated dissolution of marriage proceed-
ings by service of summons and complaint on the defen-
dant. On June 4, 2008, the court, Gordon, J., rendered
judgment dissolving the parties’ marriage on the ground

! The plaintiff also argues that the court abused its discretion by entering
remedial orders that consume approximately 95 percent of his gross income.
In light of our decision to vacate the arrearage award and remand for
recalculation, we need not address this claim.

% There is a mortgage and an equity line of credit on the marital residence.
For clarity and convenience, we refer to the mortgage and equity line of
credit as the mortgage throughout this opinion.
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that it had broken down irretrievably and that reconcili-
ation was not a possibility. After a lengthy discussion
of its factual findings, the court issued the following
orders: ‘[T]he defendant wife . . . shall have sole legal
and physical custody of the minor children. She shall
have sole decision-making power regarding all matters
affecting the health, education and welfare of the chil-
dren, which is to be read broadly . . . . All parenting
time between [the plaintiff] and the children shall be
supervised. . . .

“‘[The defendant] is awarded $400 per week as child
support. . . . [The defendant] is awarded alimony in
the amount of $25,000 per year . . . . [The plaintiff]
shall pay approximately $196, or one half, of the
COBRA? cost for [the defendant’s] health insurance.
. . . Until the [marital home] is sold, each of the parties
shall be responsible for one half of the mortgage pay-
ment, which is to be paid promptly on the first of each
month. . . . The court retains jurisdiction regarding
the sale of the house. . . .

“‘The marital home . . . currently on the market,
shall continue on the market. The coordination of the
sale, the broker, etc., shall be [the defendant’s] responsi-
bility. Each of the parties is ordered to cooperate
regarding the sale of the property and the asking price
for the property and to cooperate with the broker. If
there is any dispute, [the defendant] can select the bro-
ker and set the price after consultation with [the plain-
tiff]. Until the property is sold, [the defendant] shall
have sole possession and exclusive use of the property.
Upon the closing, there will be deductions for all of the
normal and customary closing costs . . . . Then, it
shall be divided as follows from the joint proceeds: to
[the defendant], the first $95,000 to repay the loan which

3 See the Consolidated Omnibus Budget Reconciliation Act of 1985, 29
U.S.C. §§ 1161 through 1168.
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saved the house. Then, to [the defendant], $12,000 to
pay off the balance on her car. Then, to [the defendant]
an amount equal to the credit card debt which she
incurred from the time of the separation to February
27, 2007. Then, the fees for the guardian ad litem and
the attorney for the guardian ad litem. These amounts
are to be paid off of the top of the proceeds. Then the
balance is to be divided between the parties equally.
But from [the plaintiff’s] side, shall first be subtracted
$65,000 to be paid to [the defendant], which represents
her share in the funds which he appropriated out of
their accounts before filing this action.” ” (Emphasis in
original.) Id.

On June 13, 2008, the defendant filed a motion for
contempt arguing that the plaintiff failed to make timely
mortgage, alimony and support payments in accordance
with the June 4, 2008 order of the court. The court held
a hearing on June 24, 2008, and found the plaintiff in
wilful contempt of court. The court also passed title in
the marital home to the defendant to preserve the asset
and to effectuate its sale. Id., 309-10. The plaintiff
appealed the court’s orders to this court, however, this
court determined that the plaintiff did not appeal timely
the issues relating to the sale of the home and dismissed
the appeal with regard to those issues. Id., 310-11.

On August 27, 2008, the defendant filed a postjudg-
ment motion for modification with respect to renting
the marital residence. In her motion for modification,
the defendant alleged the following: “The defendant
represents that there has been a significant change in
circumstances in that there have been no offers made
on the home, the plaintiff has failed and refused to pay
his share of the monthly mortgage payments for the
months of July and August, 2008, and the September
mortgage payment is soon approaching, and that the
defendant’s financial situation is deteriorating in that
she canno longer afford to pay all of the aforementioned




68 SEPTEMBER, 2012 138 Conn. App. 63

Buehler v. Buehler

mortgage payments, and will face a foreclosure action
once again.

“Wherefore, the defendant moves that the aforemen-
tioned order be modified so that the former marital
residence may be placed on the market for rent, so that
the anticipated monthly rent will be sufficient to pay
the monthly mortgage payments, which will alleviate
the financial stress and prevent the marital residence
from being placed once again into foreclosure, dissipat-
ing all of the assets of the defendant.” The court heard
the parties on the motion for modification on September
23, 2008, and, at the hearing’s conclusion, the court
stated: “The motion for modification regarding the sale
is granted.”

On May 3, 2010, the plaintiff filed a motion for modifi-
cation requesting “[t]hat the court order [the] defendant
to pay [the] plaintiff his equitable one half share of the
rental income, retroactive to May 25, 2009, and any
deposits or other payments received related to the
rental of the marital residence less [the] plaintiff’s one
half portion of mortgage payments . . . [and] [t]hat the
defendant be ordered to place the marital residence
back on the market immediately.”

On June 11, 2010, the defendant filed a motion for
contempt alleging, inter alia, that the plaintiff failed to:
pay one half of the defendant’s expense for COBRA,
set up a direct deposit so that payments for the benefit
of the children could be made electronically, pay one
half of the children’s unreimbursed medical expenses,
pay one half of the expenses of the children’s extracur-
ricular activities, provide a copy of his 2006 tax return
to the defendant and to pay to the defendant one half
of the 2006 tax refund, maintain life insurance with the
defendant as the trustee beneficiary and pay in full his
one half of the outstanding mortgage payments and
taxes.
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A hearing on these motions was held ten months later
on April 6 and 7, 2011.* In a ruling from the bench, the
court granted the defendant’s motion for contempt with
regard to the COBRA expenses, the children’s extracur-
ricular activities, the direct deposit account and the
mortgage payments, finding an arrearage in the amount
of $69,172 plus judgment interest. The court ordered
that the plaintiff pay an additional $1660 per month on
the arrearage subject to wage withholding. Additionally,
the court awarded the defendant $1000 in sanctions
due to the plaintiff’s failure to appear at a deposition.
The court also awarded the defendant $32,197 in attor-
ney’s fees, which would “come off [the plaintiff’s] share
that is due and payable at the time of the closing [after
the sale of the marital residence].” The court denied the
plaintiff’s May 3, 2010 motion for modification, stating:
“When you come into this court and tell me that you
are paying one half of the mortgages on the property
that’s rented [and] stand ready to contribute, then and
only then should you be entitled to share in anything.
But certainly, given the fact that you have wilfully not
paid it, without any permission from the court, you
don’t stand here with (a) clean hands or (b) on equitable
grounds, because as I said before, the only reason any-
body’s in this pickle is because of your wilful contempt,
and I'm not going to allow you to profit by it.” This
appeal followed. Additional facts will be set forth as
necessary.

I

The plaintiff first contends that the court improperly
acted without subject matter jurisdiction by entering
a postjudgment order on April 7, 2011, awarding the
defendant the rental income generated by the former
marital residence. We agree.

4The court also heard argument from the parties on two motions for
contempt filed by the plaintiff.
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Our Supreme Court recently has restated the well
settled rule that “[t]he subject matter jurisdiction
requirement may not be waived by any party, and also
may be raised by a party, or by the court sua sponte,
at any stage of the proceedings, including on appeal.”
(Internal quotation marks omitted.) Keller v. Beck-
enstein, 305 Conn. 523, 531-32, 46 A.3d 102 (2012).
“[Blecause [a] determination regarding a trial court’s
subject matter jurisdiction is a question of law, our
review is plenary.” (Internal quotation marks omitted.)
Lynch v. Lynch, 135 Conn. App. 40, 55, 43 A.3d 667
(2012).

“The court’s judgment in an action for dissolution of
a marriage is final and binding upon the parties, where
no appeal is taken therefrom, unless and to the extent
that statutes, the common law or rules of court permit
the setting aside or modification of that judgment. . . .
General Statutes § 46b-86 (a) provides in relevant part:
Unless and to the extent that the decree precludes modi-
fication, any final order for the periodic payment of
permanent alimony or support or an order for alimony
or support pendente lite may at any time thereafter be
continued, set aside, altered or modified by said court
. . . . This section shall not apply to [property] assign-
ments under section 46b-81 . . . . The statute, there-
Sfore, deprives the Superior Court of continuing
Jurisdiction over that portion of a dissolution judg-
ment providing for the assignment of property of one
party to the other party under General Statutes § 46b-
81. . . . Although the court has jurisdiction to assign
property in connection with § 46b-81, that assignment
is not modifiable.” (Citations omitted; emphasis added,;
internal quotation marks omitted.) Santoro v. Santoro,
70 Conn. App. 212, 216-17, 797 A.2d 592 (2002).

At the time of the judgment of dissolution, the court
ordered that the marital residence be sold. By awarding
the defendant all of the rental income from the marital
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residence, on April 7, 2011, the court made an improper
postjudgment property assignment in violation of § 46b-
86 (a). The defendant argues that, even if there was an
improper postjudgment property assignment, the plain-
tiff did not timely appeal the court’s determination
regarding allocation of the rental income. She contends
that the court “intended all along that the defendant
receive the income” and, therefore, we should consider
the date of the court’s ruling allowing the defendant to
keep all of the rental income to be September 23, 2008.
The defendant draws our attention to the court’s state-
ment at the April 7, 2011 hearing that it had made such
a ruling on September 23, 2008.°

After careful review of the record, we can find no
transcript or memorandum supporting the contention
that the court made any such ruling on September 23,
2008. On September 23, 2008, the court simply stated:
“The motion for modification regarding the sale is
granted.” We therefore consider April 7, 2011, to be the
date of the court’s ruling on allocation of the rental
income, making the plaintiff's appeal of this issue
timely. Accordingly, we reach the merits of this claim
and determine that the court acted without authority
in assigning the rental income wholly to the defendant
and vacate that order. We remand for a hearing regard-
ing the amount of net rental income owed to the plain-
tiff, taking into account the agreed upon payment of the
mortgage, costs, taxes and maintenance of the marital
residence, in light of the dissolution orders regarding
this property.

5 The following colloquy took place on April 7, 2011:

“[The Plaintiff]: [W]ith all due respect, Your Honor, nobody gave the
defendant permission to . . . collect all the rent.

“The Court: I did. You asked, I did. At the time of the hearing, Mr. Buehler,
you made the same request, shouldn’t we split it, and I said no.

“[The Plaintiff]: I don’t recall that.”
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II

The plaintiff next argues that the court improperly
found him in contempt of court after he ceased making
mortgage payments to the defendant. Specifically, he
argues that the court’s decision allowing the defendant
to rent the marital property was predicated on the use
of the rental income to pay the mortgage. Thus, he
argues that the court’s decision, to allow the rental of
the marital residence, negated the order that he pay
one half of the mortgage. To the extent that the court
still required him to pay one half of the monthly mort-
gage, the plaintiff argues that the court’s order permit-
ting rental of the marital residence was ambiguous and
that, therefore, the court improperly held him in con-
tempt for failing to make those payments. We agree
with the plaintiff that the court’s order was ambiguous.

“[OJur analysis of a judgment of contempt consists
of two levels of inquiry. First, we must resolve the
threshold question of whether the underlying order con-
stituted a court order that was sufficiently clear and
unambiguous so as to support a judgment of contempt.
. . . This is a legal inquiry subject to de novo review.
. . . Second, if we conclude that the underlying court
order was sufficiently clear and unambiguous, we must
then determine whether the trial court abused its discre-
tion in issuing, or refusing to issue, a judgment of con-
tempt, which includes a review of the trial court’s
determination of whether the violation was wilful or
excused by a good faith dispute or misunderstanding.

“Civil contempt is committed when a person violates
an order of court which requires that person in specific
and definite language to do or refrain from doing an
act or series of acts. . . . Whether an order is suffi-
ciently clear and unambiguous is a necessary prerequi-
site for a finding of contempt because [t]he contempt
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remedy is particularly harsh . . . and may be founded
solely upon some clear and express direction of the
court. . . . One cannot be placed in contempt for fail-
ure to read the court’s mind. . . . This is a long-stand-
ing tenet of the law of contempt. . . . It is also logically
sound that a person must not be found in contempt of a
court order when ambiguity either renders compliance
with the order impossible, because it is not clear enough
to put a reasonable person on notice of what is required
for compliance, or makes the order susceptible to a
court’s arbitrary interpretation of whether a party is in
compliance with the order.” (Citations omitted; empha-
sis in original; internal quotation marks omitted.) In re
Leah S., 284 Conn. 685, 693-95, 935 A.2d 1021 (2007).

We first must examine the court’s decision on the
modification motion. “The interpretation of a trial
court’s judgment presents a question of law over which
our review is plenary. . . . As a general rule, judgments
are to be construed in the same fashion as other written
instruments. . . . The determinative factor is the inten-
tion of the court as gathered from all parts of the judg-
ment. . . . The interpretation of a judgment may
involve the circumstances surrounding the making of
the judgment. . . . Effect must be given to that which
is clearly implied as well as to that which is expressed.
. . . The judgment should admit of a consistent con-
struction as a whole.” (Citation omitted; internal quota-
tion marks omitted.) Sosin v. Sosin, 300 Conn. 205,
217-18, 14 A.3d 307 (2011).

The defendant specifically represented to the court
that she would use the rental moneys to pay the mort-
gage on the marital residence in her motion to modify.
Further, she testified: “I've been looking to possibly try
and rent the house out in order to be able to cover
the mortgage payments and I've spoken with several
brokers who believe that this is a very good idea
because the rental market is actually a whole lot better
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than the sale market right now.” It was on this basis
that the plaintiff consented to the defendant’s placing
of the marital residence on the rental market at the
September 23, 2008 hearing. He further testified that it
was his understanding that the net rental income that
he collected could be credited against his then owing
arrearage.’

In granting the motion, the court said: “The motion
for modification regarding the sale is granted.” The
court never stated that it still required the plaintiff to
pay his one half of the monthly mortgage despite the
expectation that the entirety of the parties’ mortgage
obligation would be satisfied by rental income. Accord-
ingly, the court improperly held the plaintiff in contempt
on the grounds that he failed to pay his portion of the
mortgage. We therefore vacate the current arrearage
order and remand the case to the trial court for a hearing
to determine the appropriate arrearage amount and the
appropriate amount of attorney’s fees owed by the
plaintiff to the defendant with respect to the remaining
contempt findings.”

% The following colloquy took place between the plaintiff and his appointed
counsel at the September 23, 2008 hearing:

“[The Plaintiff's Counsel]: Is there a manner in which you could pay this
amount to your ex-wife?

“[The Plaintiff]: Yes.

“[The Plaintiff’s Counsel]: And how would you suggest to pay that?

“[The Plaintiff]: I would suggest, if need be, it's my understanding that
there is a renter who is available to rent the marital residence and from
what I understand, through the testimony of Mrs. Buehler, that the rent
received would be somewhere in the neighborhood of $6800. That is signifi-
cantly more than what’s owed each month on the mortgage payment, there-
fore leaving a surplus somewhere in the neighborhood of $3000 and I would,
I had suggested applying my portion of that surplus towards the arrearage.”

The plaintiff’s counsel also argued later to the court: “I think the rental
could be a bonanza for both parties . . . .”

"We note that our determination, that the court improperly found the
plaintiff in contempt regarding his nonpayment of the mortgage, has no
bearing on the court’s findings of contempt regarding any other matters.
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I

Finally, the plaintiff claims that the trial court improp-
erly failed to effectuate its original dissolution judgment
by denying the plaintiff’s motion to modify with respect
to his prayer for relief that the court order the marital
residence to be sold immediately. We disagree.

We first note that the propriety of the court’s original
decision to place the marital residence on the rental
market is not before us because the plaintiff did not
timely appeal the September 23, 2008 granting of the
defendant’s motion to modify. We therefore review the
court’s decision denying the plaintiff’s motion to modify
under the abuse of discretion standard. “An appellate
court will not disturb a trial court’s orders in domestic
relations cases unless the court has abused its discre-
tion or it is found that it could not reasonably conclude
as it did, based on the facts presented. . . . In
determining whether a trial court has abused its broad
discretion in domestic relations matters, we allow every
reasonable presumption in favor of the correctness of
its action. . . . Appellate review of a trial court’s find-
ings of fact is governed by the clearly erroneous stan-
dard of review. The trial court’s findings are binding
upon this court unless they are clearly erroneous in
light of the evidence and the pleadings in the record
as a whole. . . . A finding of fact is clearly erroneous
when there is no evidence in the record to support it

. or when although there is evidence to support it,
the reviewing court on the entire evidence is left with
the definite and firm conviction that a mistake has been
committed. . . . Therefore, to conclude that the trial
court abused its discretion, we must find that the court
either incorrectly applied the law or could not reason-
ably conclude as it did.” (Internal quotation marks omit-
ted.) Stancuna v. Stancuna, 135 Conn. App. 349, 353,
41 A.3d 1156 (2012).
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While this court appreciates that three years is a
lengthy period of time for the home to be rented under
these postjudgment circumstances, “[w]e have recog-
nized that it is within the equitable powers of the trial
court to fashion whatever orders [are] required to pro-
tect the integrity of [its original] judgment.” (Internal
quotation marks omitted.) Roberts v. Roberts, 32 Conn.
App. 465, 471, 629 A.2d 1160 (1993). Prior to the court’s
granting of the defendant’s August 27, 2008 motion to
modify, which allowed the placement of the marital
residence on the rental market, the house was at risk
of foreclosure due to the fact that the plaintiff failed
to pay his portion of the mortgage for the two months
prior. In order to preserve the equity in the house, the
court allowed the marital residence to be rented so that
the mortgage would be paid each month.

We cannot say that the court abused its discretion
by denying the plaintiff’s May 3, 2010 motion to modify,
which requested that the marital residence immediately
be placed for sale at that time. The court determined
that the only reason the mortgage was being paid was
because the house was being rented. The plaintiff pre-
sented no evidence to the court that the parties would
be able to pay the mortgage without the rental income
generated by the marital residence at the time he made
his motion to modify. The plaintiff also failed to present
evidence that the house simultaneously could be rented
and relisted for sale. Finally, the plaintiff provided the
court with no information regarding any improvement,
since 2008, in the applicable residential sales market.
Accordingly, we cannot conclude that the court improp-
erly denied the plaintiff’s motion to modify.

The judgment is reversed as to the award of rental
income to the defendant from the marital residence;
the judgment of contempt is reversed in part as to the
plaintiff’s failure to pay one half of the mortgage, the
current arrearage is vacated, and the case is remanded



138 Conn. App. 77 SEPTEMBER, 2012 7

Local 84, Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied
Crafts of the United States, its Territories and Canada, AFL-CIO, CLC ». Francis

with direction to determine the proper amount of
arrearage and attorney’s fees consistent with this opin-
ion. The judgment is affirmed in all other respects.

In this opinion the other judges concurred.

LOCAL 84, THEATRICAL STAGE EMPLOYEES,
MOVING PICTURE TECHNICIANS, ARTISTS
AND ALLIED CRAFTS OF THE UNITED
STATES, ITS TERRITORIES AND
CANADA, AFL-CIO, CLC,

ET AL. v. ROBERT
FRANCIS ET AL.

(AC 33291)

Robinson, Alvord and Mihalakos, Js.
Syllabus

The plaintiff union, L Co., and its officers sought to recover damages from
the defendants, F, S and H, the former officers of another union, E Co.,
that merged into L Co., for, inter alia, conversion, statutory theft and
violation of the Connecticut Unfair Trade Practices Act (CUTPA) (§ 42-
110a et seq.) in connection with the merger of the two unions. The trial
court dismissed the statutory theft and CUTPA counts of the complaint
and, following a trial, rendered judgment for the defendants on the
remaining counts, from which the plaintiffs appealed to this court. Held:

1. The plaintiffs could not prevail on their claim that the trial court improperly
determined that E Co. did not owe or breach a common-law fiduciary
duty to L Co. during the effectuation of the merger between the two
unions: that court found that F, S and H did not owe a fiduciary duty
to L Co. and its members until the date of the merger, there was ample
evidence in the record to support its finding that the merger took place
on August 30, 2006, and, on the basis of that finding, the court properly
found that E Co. was an autonomous, independent union at the time
that certain disbursements were made from its treasury prior to the
date of the merger and, thus, that the plaintiffs had no standing to bring
the claim of breach of fiduciary duty based on those payments as a
matter of common law, as they had no real interest in the cause of
action, or a legal or equitable right, title or interest in the assets of E
Co.; moreover, the plaintiffs’ claim that F, S and H entered into a fiduciary
relationship with L Co. and its members as soon as an order for the
merger was issued and that they had a duty to preserve E Co.’s assets
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for L Co.’s benefit once they were aware of the impending merger was
unavailing, as the trial court unequivocally stated that F, S an H owed
no fiduciary duty to L Co. or its members prior to the date of the merger
and, thus, rejected the claim that a duty was owed to the plaintiffs prior
to the merger date, and the plaintiffs failed to establish that a fiduciary
relationship existed between the two unions prior to the effectuation

of the merger.

2. The trial court’s finding that F and H were not unjustly enriched when
they transferred certain assets from their limited liability company, S
Co., to anew limited liability company, C Co., was not clearly erroneous;
the plaintiffs failed to show that E Co. had any claim to the assets of
S Co., which was an independent limited liability company, and, thus,
they could not establish that L. Co. had any resulting claim to those assets.

3. This court declined to review the plaintiffs’ claim that the trial court
improperly allowed and relied on certain expert testimony, which was
based on their claim that the defendants never disclosed the witness
as an expert according to the rules of practice and that the witness was
not qualified as an expert; the plaintiffs failed to provide citations to
the specific portions of the witness’ testimony that they claimed were
improperly admitted and failed to provide this court with any specific
objections made to the trial court, which was not sufficient to meet the
requirements of the rules of practice.

4. This court declined to review the plaintiffs’ claim that the trial court
improperly granted the defendants’ motion to dismiss the CUTPA count
of the complaint, the plaintiffs having failed to brief the claim adequately.

Argued May 30—officially released September 11, 2012
Procedural History

Action to recover damages for, inter alia, conversion,
and for other relief, brought to the Superior Court in
the judicial district of Hartford, where the court, Hon.
Robert Satter, judge trial referee, granted the defen-
dants’ motion for summary judgment only as to the
defendant Crew 538, LLC; thereafter, the court granted
in part the defendants’ motion for reconsideration and
granted the defendants’ motion for summary judgment
in favor of the defendants Stage Production Services,
LLC, and Production Services 538, LLC; subsequently,
the matter was tried to the court; thereafter, the court,
on reconsideration of the defendants’ motion for sum-
mary judgment, denied the motion for summary judg-
ment as to the defendant Stage Production Services,
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LLC; subsequently, the court denied the plaintiffs’
motion in limine; thereafter, the court dismissed certain
counts of the plaintiffs’ complaint; judgment for the
defendants, from which the plaintiffs appealed to this
court. Affirmed.

RichardJ. Padykula, with whom was Leon M. Rosen-
blatt, for the appellants (plaintiffs).

Michael J. Walsh, for the appellees (defendants).
Opinion

ALVORD, J. This action concerns the merger of two
union locals within the International Alliance of Theatri-
cal Stage Employees (International). The plaintiff
union, Local 84, Theatrical Stage Employees, Moving
Picture Technicians, Artists and Allied Crafts of the
United States, its Territories and Canada, AFL-CIO, CLC
(Local 84), and the plaintiffs Stage Hands Referral Ser-
vice, LLC, and Charles Buckland and Stella Cerullo,
officers of Local 84, appeal from the judgment of the
trial court in favor of the defendants Robert Francis,
Sheila Harrington-Hughes and Michael Hughes, former
officers of Local 538.! On appeal, the plaintiffs claim
that the trial court improperly (1) determined that they
did not have standing to bring a claim for breach of
fiduciary duty against Francis, Harrington-Hughes and
Hughes for certain actions taken by them during the
effectuation of the merger between Locals 84 and 538,
(2) determined that Francis and Hughes were not
unjustly enriched (3) allowed expert testimony by the
vice president of the International, Anthony DePaulo,
and (4) determined that Hughes and Francis did not
violate the Connecticut Unfair Trade Practices Act
(CUTPA), General Statutes § 42-110a et seq. We affirm
the judgment of the trial court.

!'The plaintiffs do not appeal from the summary judgment rendered in
favor of the defendants Production Services 538, LLC, and Crew 538, LLC,
and the judgment rendered in favor of Stage Production Services, LLC.



80 SEPTEMBER, 2012 138 Conn. App. 77

Local 84, Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied
Crafts of the United States, its Territories and Canada, AFL-CIO, CLC ». Francis

The following facts, as found by the court, are rele-
vant to our disposition of this appeal. Both Local 84
and Local 538 represented stage hands who sought
employment at various performing arts venues through-
out the state. A dispute arose in 2005 regarding each
local’s jurisdiction at the Mohegan Sun Casino. Subse-
quent to that dispute, the International decided to merge
Local 538 into Local 84, with Local 84 as the surviving
local. Although Local 538 objected to the merger in
writing on June 19, 2006, DePaulo informed the board
members of Local 538 that the merger already had been
approved and that he had been assigned to effectuate
it. In a letter dated August 8, 2006, DePaulo stated that
certain measures had to be taken in order to finalize
the merger, including forwarding all of Local 538’s
books and records to the International, transferring
Local 538’s assets to Local 84, and transferring members
of Local 538 into Local 84.

During the summer of 2006, and prior to the merger,
Francis, Hughes and Harrington-Hughes continued to
preside over meetings of Local 538 and to act on behalf
of the local and its members. In August, 2006, Francis,
Hughes and Harrington-Hughes, as officers of Local 538,
voted to make four disbursements from the treasury of
Local 538 (four payments). The first payment was a
donation of $2000 to the Veterans of Foreign Wars post
to thank the post for allowing Local 538 to use its
facilities for meetings without cost for the previous ten
years. The second payment was a donation of $750 to
a sister local in Dallas for its 100th anniversary com-
memorative booklet. The third payment was a donation
of $1000 to a sister local’s memorial fund. Finally, Local
538 disbursed $200 to each of its members as vacation
pay in lieu of the annual summer picnic.

On August 30, 2006, Francis, Hughes and Harrington-
Hughes met with DePaulo to provide him with all of
the materials required to finalize the merger, including
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a check in the amount of $8667.04, representing the
remaining funds in the treasury of Local 538. At the
time of the merger, Francis and Hughes dissolved a
limited liability company, of which they were members,
called Stage Production Services, LLC (Stage Produc-
tion). Stage Production’s assets, consisting of $15,000,
were transferred to a new limited liability company
called Crew 538, LLC (Crew 538), of which Francis and
Hughes were the only members.

On July 16, 2008, the plaintiffs filed a summons and
complaint alleging, inter alia, conversion, unjust enrich-
ment, statutory theft, breach of fiduciary duty and viola-
tion of CUTPA. On November 4, 2009, the defendants
filed a motion for summary judgment. The court, Hon.
Robert Satter, judge trial referee, concluded: “The cen-
tral issue in the case is when the merger of Local 538
and Local 84 occurred. If the merger occurred after the
defendant officers of Local 538 distributed monies to
the members of the local and to other entities, then
their motion for summary judgment should be granted.
. . . [The court] is forced to conclude that a factual
issue exists as to when the merger occurred.” The court
thus denied the motion for summary judgment with
regard to Francis, Hughes, Harrington-Hughes and
Stage Production.?

During the trial, which took place on October 20
and 21, 2010, the plaintiffs presented the testimony of
Francis, Hughes, Harrington-Hughes, Charles Buck-
land, the president of Local 84, and William Philbin, the
business representative of Local 84. The defendants
offered the videotaped deposition of DePaulo.? The

2The court granted the defendants’ motion for summary judgment as to
Stage Production, and Production Services 538, LLC, on October 13, 2010,
but during trial on October 20, 2010, reconsidered its decision and denied
the summary judgment as to Stage Production.

3 DePaulo was not available to testify and was beyond the court’s sub-
poena power.
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plaintiffs filed a motion in limine to preclude the deposi-
tion testimony. They argued that DePaulo was not quali-
fied as an expert witness because he lacked the
appropriate experience in effectuating mergers and that
the defendants had not disclosed DePaulo as an expert
pursuant to the rules of practice. The court denied the
motion in limine.

At trial, the plaintiffs renewed their objection to the
showing of the entire deposition. The court overruled
the objection, stating: “I've noted your objection and I
overrule it, I will see the video but I will give you the
right to take the transcript and make your objections
to any material that you feel is not proper . . . either
as irrelevant or as opinion evidence or whatever
grounds you feel [are] appropriate.” The defendants’
counsel then noted: “I thought I'd mark the original
[deposition] transcript as a full exhibit . . . and then
I would mark the DVD as a court exhibit if that’s accept-
able to you? . . . [S]ubject to whatever motion [is]
made later.” The court responded in the affirmative,
and the plaintiffs did not object at that time.

At the close of evidence, the defendants made an oral
motion to dismiss all counts of the complaint pursuant
to Practice Book § 15-8* on the basis of the plaintiffs’
inability to make out a prima facie case. The plaintiffs
argued that to the extent the defendants relied on
DePaulo’s testimony in arguing the motion to dismiss,
the court should deny the defendants’ motion because
DePaulo was not an expert and the defendants improp-
erly offered his deposition as opinion testimony. The

* Practice Book § 15-8 provides: “If, on the trial of any issue of fact in a
civil matter tried to the court, the plaintiff has produced evidence and rested,
a defendant may move for judgment of dismissal, and the judicial authority
may grant such motion if the plaintiff has failed to make out a prima facie
case. The defendant may offer evidence in the event the motion is not
granted, without having reserved the right to do so and to the same extent
as if the motion had not been made.”
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plaintiffs, however, offered no specific objections to
material in the transcript of the deposition. In an oral
ruling, the court granted the defendants’ motion to dis-
miss the statutory theft and CUTPA counts of the plain-
tiffs’ complaint. The plaintiffs did not file a motion for
articulation regarding the court’s oral ruling. The court
allowed the plaintiffs and the defendants to file posttrial
briefs on the remaining counts of the complaint. In a
memorandum of decision dated March 8, 2011, the court
rendered judgment for the defendants on all remaining
counts. This appeal followed. Additional facts will be
set forth as necessary to our disposition of this appeal.

I

The plaintiffs first claim that the trial court improp-
erly determined that Local 538 did not owe or breach
a common-law fiduciary duty to Local 84 during the
effectuation of the merger between the two locals.’
The court determined that the plaintiffs did not have
standing to bring a claim for breach of fiduciary duty
against Francis, Harrington-Hughes and Hughes. We
agree with the court that the plaintiffs lacked standing.

“[A] party must have standing to assert a claim in
order for the court to have subject matter jurisdiction
over the claim. . . . Standing is the legal right to set
judicial machinery in motion. One cannot rightfully
invoke the jurisdiction of the court unless he has, in
an individual or representative capacity, some real

5 In their posttrial briefs, the plaintiffs also claimed a breach of fiduciary
duty pursuant to the Labor-Management Reporting and Disclosure Act, 29
U.S.C. § 501. They also raise that issue in their appellate brief. We conclude
that the court properly determined that the plaintiffs were barred from
bringing this claim because they neglected to raise the claim as an allegation
in their complaint. “The allegations of a complaint limit the issues to be
decided on the trial of a case and are calculated to prevent surprise to
opposing parties. . . . It is fundamental in our law that the right of a plaintiff
to recover is limited to the allegations of his complaint.” Stamford Landing
Condominium Assn., Inc. v. Lerman, 109 Conn. App. 261, 271, 951 A.2d
642, cert. denied, 289 Conn. 938, 958 A.2d 1246 (2008).
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interest in the cause of action, or a legal or equitable
right, title or interest in the subject matter of the contro-
versy.” (Internal quotation marks omitted.) American
States Ins. Co. v. Allstate Ins. Co., 94 Conn. App. 79,
83, 891 A.2d 75 (2006), aff'd, 282 Conn. 454, 922 A.2d
1043 (2007).

The trial court’s determination that a plaintiff lacks
standing is a conclusion of law over which we exercise
plenary review. Seymour v. Region One Board of Edu-
cation, 274 Conn. 92, 104, 874 A.2d 742, cert. denied,
546 U.S. 1016, 126 S. Ct. 659, 163 L. Ed. 2d 526 (2005).
“We conduct that plenary review, however, in light of
the trial court’s findings of fact, which we will not over-
turn unless they are clearly erroneous. . . . A finding
of fact is clearly erroneous when there is no evidence
in the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed.” (Citation omit-
ted; internal quotation marks omitted.) Id.

The court determined that the plaintiffs did not have
standing to bring a claim for breach of common-law
fiduciary duty because it concluded that, while Local
538 and its officers owed a fiduciary duty to the mem-
bers of Local 538, they did not owe a fiduciary duty
to Local 84 or its members. The plaintiffs argued that
Francis, Harrington-Hughes and Hughes owed a fidu-
ciary duty to Local 84 because they claimed that the
merger between Local 538 and Local 84 occurred on
June 9, 2006. They argued that, if the merger took place
on June 9, then Local 538’s funds belonged to Local 84
as of that date because Local 538 would no longer have
existed independently. Thus, the plaintiffs argued that
they had standing to raise a claim of breach of fiduciary
duty based on the four payments.

In rejecting the plaintiffs’ claim, the court made a
factual finding that the merger between the two locals
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occurred on August 30, 2006. The following additional
facts were found by the court. “Although the Interna-
tional announced the merger on June 9, 2006, it assigned
Mr. DePaulo to ‘effectuate’ the merger. In his letter
to Local 538 of August, 2006, Mr. DePaulo specifically
stated that ‘to finalize the merger of Locals 538 and 84,
books and records of Local 538 had to be forwarded
to the International and all assets were to be transferred
to Local 84. Those events occurred on August 30, 2006,
when the officers of Local 538 met with Mr. DePaulo,
gave him the books and records of the Local and a
check for the balance of the Local’s account. As a conse-
quence, this court concludes that the merger actually
took place on August 30, 2006.”

There is ample evidence to support the court’s finding
that the merger took place on August 30, 2006, and we
are not left with the firm and definite conviction that
a mistake has been committed. The plaintiffs have not
demonstrated that the court’s finding is clearly errone-
ous. On the basis of its finding that the merger did not
take place until August 30, 2006, the court found that
Local 538 was an autonomous, independent local at
the time that each of the four payments were made.
Therefore, the plaintiffs had no standing to bring the
claim of breach of fiduciary duty as a matter of common
law because the plaintiffs had no real interest in the
cause of action, or a legal or equitable right, title or
interest in the assets of Local 538.

On the basis of its findings, the court determined that
the officers of Local 538 owed no fiduciary duty to
Local 84 and its members until the date of the merger.
The plaintiffs maintain, however, that even if the merger
did not occur on June 9, 2006, Francis, Harrington-
Hughes, and Hughes entered into a fiduciary relation-
ship with Local 84 and its members as soon as the order
for the merger was issued. They claim that once the
officers of Local 538 were aware of the impending
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merger, they had a duty to preserve Local 538’s assets
for Local 84’s benefit.

The court did not address this argument directly in
its memorandum of decision; however, it unequivocally
stated that Francis, Harrington-Hughes, and Hughes
owed no fiduciary duty to Local 84 or its members prior
to the date of the merger: “[T]he court has determined
that the merger occurred on August 30, 2006, [and] the
individual defendants owed no fiduciary duty to [Local
84] or its members prior to that date.” The court there-
fore rejected the plaintiffs’ alternative argument that a
duty was owed to the plaintiffs prior to the merger date.

It was the plaintiffs’ burden to establish the existence
of a fiduciary duty. See Hi-Ho Tower, Inc. v. Com-
Tronics, Inc., 265 Conn. 20, 41, 761 A.2d 1268 (2000);
see also Dunham v. Dunham, 204 Conn. 303, 322, 528
A.2d 1123 (1987) (“[o]nce a [fiduciary] relationship is
found to exist, the burden of proving fair dealing prop-
erly shifts to the fiduciary” [internal quotation marks
omitted]), overruled on other grounds by Santopietro
v. New Hawven, 239 Conn. 207, 213 n.8, 682 A.2d 106
(1996). “It is well settled that a fiduciary or confidential
relationship is characterized by a unique degree of trust
and confidence between the parties, one of whom has
superior knowledge, skill or expertise and is under a
duty to represent the interests of the other.
Although [our Supreme Court] has refrained from defin-
ing a fiduciary relationship in precise detail and in such
a manner as to exclude new situations, we have recog-
nized that not all business relationships implicate the
duty of a fiduciary. . . . In particular instances, certain
relationships, as a matter of law, do not impose upon
either party the duty of a fiduciary.” (Citations omitted;
internal quotation marks omitted.) Hi-Ho Tower, Inc.
v. Com-Tronics, Inc., supra, 38.
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The plaintiffs argue that Local 538 entered a fiduciary
relationship with Local 84 at the time the merger deci-
sion was made by the International because Local 538
had superior knowledge of its own financial accounts
and a duty not to spend money in those accounts during
the interim period between the directive to merge and
the actual merger date. The plaintiffs did not provide
any relevant authority to the trial court establishing
that a fiduciary duty attached prior to the merger date,
and they have not provided such authority to this court.
Therefore, the plaintiffs failed to establish that a fidu-
ciary relationship existed between the two locals prior
to the effectuation of the merger.® Accordingly, the
court did not improperly determine that the plaintiffs
lacked standing to bring a claim for breach of fiduciary
duty against Francis, Harrington-Hughes and Hughes.

IT

The plaintiffs next claim that the court improperly
determined that Francis and Hughes were not unjustly
enriched when they transferred assets from Stage Pro-
duction to Crew 538. We disagree.

We first set forth the applicable legal principles.
“[W]herever justice requires compensation to be given
for property or services rendered under a contract, and
no remedy is available by an action on the contract,
restitution of the value of what has been given must

be allowed. . . . Under such circumstances, the basis
of the plaintiff’s recovery is the unjust enrichment of
the defendant. . . . A right of recovery under the doc-

trine of unjust enrichment is essentially equitable, its
basis being that in a given situation it is contrary to

% Even if we assume, arguendo, a fiduciary duty attached once Local 538
had knowledge that a merger was to take place, the plaintiffs have failed
to show how any of the four payments could be said to be in breach of that
duty. The court analyzed each payment and explicitly found that the plaintiffs
failed to prove that any of the four payments were improper, and we agree
with the court’s analysis.
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equity and good conscience for one to retain a benefit
which has come to him at the expense of another. . . .
With no other test than what, under a given set of
circumstances, is just or unjust, equitable or inequita-
ble, conscionable or unconscionable, it becomes neces-
sary in any case where the benefit of the doctrine is
claimed, to examine the circumstances and the conduct
of the parties and apply this standard. . . . Unjust
enrichment is, consistent with the principles of equity,
a broad and flexible remedy. . . . Plaintiffs seeking
recovery for unjust enrichment must prove (1) that
the defendants were benefited, (2) that the defendants
unjustly did not pay the plaintiffs for the benefits, and
(3) that the failure of payment was to the plaintiffs’
detriment.” (Citations omitted; internal quotation
marks omitted.) New Hartford v. Connecticut
Resources Recovery Authority, 291 Conn. 433, 451-52,
970 A.2d 592 (2009).

The plaintiffs claim that the assets of Stage Produc-
tion were actually assets of Local 538 and that, there-
fore, the assets of Stage Production should have been
preserved and provided to Local 84 as a result of the
merger. The following additional facts, as found by the
court, are relevant to our resolution of this claim.
“[Stage Production] was formed by officers of Local
538. As of 2002, the members and owners of [Stage
Production] were Hughes and Francis. Neither obtained
their positions as members and owners as a result of
avote of the members of the Local, and neither invested
any of his own money in [Stage Production]. [Stage
Production] operated as follows: Much of the work of
the Local was at the University of Rhode Island under
a subcontract with a private company called Global
Spectrum. Local 538 sent its members to work at Global
Spectrum. Global Spectrum paid [Stage Production],
which, in turn, paid Local 5638 members the union wages
and paid an assessment to the Local. The other use of
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[Stage Production] was as a facade to supply union
employees to the Native American casinos. Since those
casinos did not recognize labor unions, [Stage Produc-
tion] provided Local 538 members to work at the casi-
nos, paid the union members their union wages, paid
Local 538 the members’ assessments and retained the
difference, if any.

“Hughes and Francis dissolved [Stage Production] at
the end of 2006 or possibly early 2007 because they had
disassociated from [the International]. When they were
wrapping up [Stage Production], they found there was
money in its account in the amount of $15,000. Hughes
and Francis rolled over this money into a new LLC
known as [Crew 538].

“All of the time they provided services for [Stage
Production], Francis and Hughes were never paid and
never received any compensation whatsoever. At the
time of the dissolution of [Stage Production], Hughes
and Francis were owners of [Stage Production] and
considered the net profits realized over the years as
their own. No member of Local 538 claimed any right
to the $15,000. The union members were paid for their
services at the union rate. Local 538 was paid its assess-
ments from those services of the union members. [Stage
Production] was a separate entity and the owners . . .
were entitled to the monies in its account.

“IThe] [p]laintiffs have failed to show why they have
any legal right or entitlement to the profits of [Stage
Production] at the time [Stage Production] was dis-
solved.”

We note at the outset that the court did not determine
that there was a contractual relationship between the
parties. Assuming, arguendo, that such a relationship
existed, the plaintiffs cannot prevail on their claim that
Francis and Hughes were unjustly enriched as a result
of transferring the $15,000 from Stage Production to
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Crew b538. The court’s determination that Hughes and
Francis were not unjustly enriched is based on its fac-
tual findings. “The court’s determinations of whether
a particular failure to pay was unjust and whether the
defendant was benefited are essentially factual findings
. . . that are subject only to a limited scope of review

on appeal. . . . Those findings must stand, therefore,
unless they are clearly erroneous or involve an abuse
of discretion. . . . This limited scope of review is con-

sistent with the general proposition that equitable deter-
minations that depend on the balancing of many factors
are committed to the sound discretion of the trial
court.” (Internal quotation marks omitted.) New Hart-
ford v. Connecticut Resources Recovery Authority,
supra, 291 Conn. 452.

After thoroughly reviewing the record, we conclude
that the plaintiffs have not demonstrated that the court’s
factual findings with regard to Stage Production are
clearly erroneous. The plaintiffs cannot show that Local
538 had any claim to the assets of Stage Production,
an independent limited liability company, and, thus,
they cannot establish that Local 84 had any resulting
claim to those assets. The court properly determined
that the forced merger of the two locals did not reach
the assets of Stage Production. Accordingly, the court
properly rejected the plaintiffs’ claim that Francis and
Hughes were unjustly enriched.

I

The plaintiffs next claim that the court improperly
allowed and relied on expert testimony by the Interna-
tional’s vice president DePaulo. Specifically, the plain-
tiffs claim that the defendants never disclosed DePaulo
as an expert according to the rules of practice and that
he had never effectuated a merger before and, thus,
was not qualified to testify as an expert. We decline to
review this claim because it was not adequately briefed.
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The plaintiffs have failed to comply with Practice
Book § 67-4 (d) (3)." “When raising evidentiary issues
on appeal, all briefs should identify clearly what evi-
dence was excluded or admitted, where the trial coun-
sel objected and preserved his rights and why there
was error. . . . The mere assertion in a brief that evi-
dence was improperly excluded, coupled with tran-
script page references, will not be sufficient. For
evidentiary rulings claimed to be improper to be
reviewed by this court, they must be set forth in the
briefs as required and outlined by the rules of practice.”
(Citations omitted; internal quotation marks omitted.)
Roberto v. Honeywell, Inc., 43 Conn. App. 161, 163, 681
A.2d 1011, cert. denied, 239 Conn. 941, 684 A.2d 712
(1996). “We need not address the defendant’s claim of
evidentiary error as this claim has not been presented
in accordance with the requirements of our rules of
practice.” Mattie & O’Brien Contracting Co. v. Rizzo
Construction Pool Co., 128 Conn. App. 537, 545, 17 A.3d
1083, cert. denied, 302 Conn. 906, 23 A.3d 1247 (2011).

The plaintiffs claim broadly that the court admitted
improper opinion and expert testimony by DePaulo, yet
they have failed to provide any citations to the specific
portions of DePaulo’s testimony that they claim were
improperly admitted by the court. They have also failed
to provide this court with any specific objections made
to the trial court, as invited by that court, regarding
those specific portions of testimony. General citations
to the transcript are insufficient to meet the require-
ments of the rules of practice. Accordingly, we do not
address this evidentiary claim.

1\Y

The plaintiffs’ final claim is that the court improperly
granted the defendants’ motion to dismiss the count
of their complaint alleging that Hughes and Francis

" Practice Book § 67-4 (d) (3) provides: “When error is claimed in any
evidentiary ruling in a court or jury case, the brief or appendix shall include
a verbatim statement of the following: the question or offer of exhibit; the
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violated CUTPA by authorizing the four payments prior
to the merger without following a democratic process
and moving $15,000 from Stage Production to Crew
538. The plaintiffs did not adequately brief this issue.

After the plaintiffs put on their case, the defendants
moved to dismiss all counts of the complaint for failure
to make a prima facie case pursuant to Practice Book
§ 15-8. In a brief oral ruling, the court granted the defen-
dants’ motion with regard to the CUTPA count of the
plaintiffs’ complaint.® In their appellate brief, the plain-
tiffs do not cite the appropriate standard of our review
of a motion to dismiss pursuant to Practice Book § 15-
8. They also fail to set forth, for our consideration,
any trial evidence supportive of the elements of their
CUTPA claim, and, thus, their appellate brief lacks any
analysis of the relevant issue on appeal. Therefore, we
decline to address the plaintiffs’ final claim. See, e.g.,
Carabetta v. Carabetta, 133 Conn. App. 732, 737, 38
A.3d 163 (2012) (“[ilnasmuch as the plaintiffs’ briefing
of the . . . issue constitutes an abstract assertion com-
pletely devoid of citation to legal authority or the appro-
priate standard of review, we exercise our discretion
to decline to review this claim as inadequately briefed”
[internal quotation marks omitted]).

The judgment is affirmed.

In this opinion the other judges concurred.

objection and the ground on which it was based; the ground on which the
evidence was claimed to be admissible; the answer, if any; and the ruling.”

8 The court also determined that the plaintiffs had not made out a prima
facie case on the statutory theft count of the complaint. The plaintiffs did
not appeal the court’s dismissal of that count.
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SANDHYA DESMOND v. YALE-NEW HAVEN
HOSPITAL, INC., ET AL.
(AC 33072)

Gruendel, Lavine and Espinosa, Js.
Syllabus

The plaintiff sought to recover damages from the defendants for, inter alia,
workers’ compensation fraud in violation of the statute (§ 31-290c [a])
pertaining to fraud in an attempt to prevent the receipt of benefits. The
plaintiff was an employee of the defendant hospital when she suffered
an injury for which she sought workers’ compensation benefits. She
claimed that the defendants had made various filings with the workers’
compensation commission in a bad faith and fraudulent attempt to delay
treatment of her injury. The defendants filed a motion to dismiss, alleging
that the exclusivity provision of the Workers’ Compensation Act (act)
(§ 31-275 et seq.) barred the action. The trial court granted the defen-
dants’ motion to dismiss and rendered judgment thereon, from which
the plaintiff appealed to this court. Held:

1. The trial court properly granted the defendants’ motion to dismiss, that
court having correctly determined that the exclusivity provision of the
act barred the plaintiff from bringing an action in the Superior Court:
§ 31-290c is a criminal statute that may be prosecuted only by the state’s
attorney and did not afford the plaintiff a private right of action, the
plaintiff’s complaint failed to allege a cause of action for statutory (§ 52-
564) theft, and our Supreme Court previously has determined that Con-
necticut does not recognize a cause of action for bad faith processing
of a workers’ compensation claim and that claims for damages for an
injury arising out of the workers’ compensation claims process fall
within the exclusive jurisdiction of the commission; accordingly, the
plaintiff’s claimed injuries here, which were allegedly caused by the
defendants’ bad faith delays in medical treatment, arose out of and in
the course of the workers’ compensation claims process and, therefore,
fell within the jurisdiction of the commission, and the trial court properly
determined that this case did not involve egregious conduct that war-
ranted an exception from the general rule of exclusivity.

2. There was no merit to the plaintiff’s claim that the trial court improperly
determined that its decision dismissing her claims did not violate her
right to due process under the Connecticut constitution; the plaintiff
did not avail herself of the various remedies available to her within the
workers’ compensation framework and, thus, she did not demonstrate
that the workers’ compensation framework was an inadequate alterna-
tive to the enforcement of her rights.

Argued January 10—officially released September 11, 2012
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Procedural History

Action to recover damages for, inter alia, workers’
compensation fraud, and for other relief, brought to the
Superior Court in the judicial district of New Haven at
Meriden, where the court, J. Fischer, J., granted the
defendants’ motion to dismiss and rendered judgment
thereon, from which the plaintiff appealed to this
court. Affirmed.

Eric M. Desmond, for the appellant (plaintiff).

Andrew A. Cohen, for the appellees (defendants).
Opinion

ESPINOSA, J. The plaintiff, Sandhya Desmond,
appeals from the judgment of the trial court dismissing
her complaint against the defendants, Yale-New Haven
Hospital, Inc. (hospital), and Yale-New Haven Health
Services, Inc., alleging workers’ compensation fraud,
statutory negligence; breach of contract; violations of
the Connecticut Unfair Trade Practices Act (CUTPA),
General Statutes § 42-110a et seq.; and violations of her
right to due process under the Connecticut constitution.
The plaintiff claims that the court improperly deter-
mined that (1) it lacked jurisdiction over her claims
because the exclusivity provision of the Workers’ Com-
pensation Act (act), General Statutes § 31-275 et seq.,
barred her from bringing an action in the Superior Court
and (2) its decision dismissing her claims did not violate
her right to due process under the state constitution.!
We affirm the judgment of the trial court.

! Additionally, the plaintiff claims that the court improperly determined
that the doctrine of exhaustion of administrative remedies precluded her
from bringing her action in the Superior Court. We need not reach this
argument, however, because we conclude that the court properly dismissed
the action upon its determination that the exclusivity provision of the act
barred the plaintiff’s claims. See part I of this opinion.
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The following undisputed facts are relevant to our
consideration of this appeal. At all times relevant to this
appeal, the plaintiff was an employee of the hospital. On
December 30, 2004, she was injured in the course of
her employment. According to the plaintiff, she suffered
a spill-related fall while at work and subsequently was
diagnosed with bilateral, acute posttraumatic carpal
tunnel injuries. Her physicians have advised her that,
absent medical treatment, she permanently will be
unable to use her hands.

Subsequently, she filed a workers’ compensation
claim with regard to her injury, and the defendants
accepted the claim. On March 6, 2008, she filed a federal
action in United States District Court for the District
of Connecticut, in which she alleged various claims
under state law and the Americans with Disabilities
Act, 42 U.S.C. § 12101 et seq. On March 23, 2009, the
District Court granted the defendants’ motion to dismiss
as to the plaintiff’s state law claims, allowing the action
to proceed only on her claim under the Americans with
Disabilities Act.

On May 20, 2010, the plaintiff filed in the Superior
Court the operative complaint in the present case. The
complaint contained ten counts, alleging against each of
the defendants workers’ compensation fraud, statutory
negligence, breach of contract, unfair and deceptive
acts and practices in violation of CUTPA and delay in
the delivery of benefits under the act in violation of the
plaintiff’s state constitutional right to due process. The
complaint alleged that the defendants had made various
filings with the workers’ compensation commission
(commission) in a bad faith and fraudulent attempt to
delay treatment. The complaint alleged that these bad
faith attempts to delay treatment caused the plaintiff’s
condition to worsen, as she did not receive neces-
sary treatment.
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On June 7, 2010, the defendants filed a motion to
dismiss, alleging that the exclusivity provision of the
act barred the action and that the plaintiff had failed
to exhaust her administrative remedies under the act.
The court granted the defendants’ motion to dismiss
on December 16, 2010. Relying on our Supreme Court’s
decision in DeOliveira v. Liberty Mutual Ins. Co., 273
Conn. 487, 870 A.2d 1066 (2005), the court held that
the plaintiff’s claims did not allege conduct that was
sufficiently egregious to remove the claims from the
exclusive jurisdiction of the commission. The plaintiff
filed the present appeal on January 20, 2011.

“The standard of review for a court’s decision on a
motion to dismiss is well settled. A motion to dismiss
tests, inter alia, whether, on the face of the record, the
court is without jurisdiction. . . . [O]ur review of the
court’s ultimate legal conclusion and resulting [determi-
nation] of the motion to dismiss will be de novo.” (Inter-
nal quotation marks omitted.) Mayfield v. Goshen
Volunteer Fire Co., 301 Conn. 739, 744, 22 A.3d 1251
(2011).

I

First, the plaintiff claims that the court improperly
held that it lacked jurisdiction over her claims because
the exclusivity provision of the act barred her from
bringing an action in the Superior Court. The plaintiff
argues that the court erroneously determined that its
analysis was controlled by DeOliveira v. Liberty
Mutual Ins. Co., supra, 273 Conn. 487, and, instead,
maintains that General Statutes § 31-290c establishes a
civil cause of action over which the commission lacks
jurisdiction. In the alternative, the plaintiff argues that,
if DeOliveira does apply and actions under § 31-290c
ordinarily must be brought before the commission, the
court improperly held that the present case did not
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involve egregious conduct that warranted an exception
from the general rule of exclusivity. We disagree.

General Statutes § 31-284 (a) lays out the exclusivity
provision of the act. It provides in relevant part: “An
employer who complies with the requirements of sub-
section (b) of this section shall not be liable for any
action for damages on account of personal injury sus-
tained by an employee arising out of and in the course
of his employment . . . but an employer shall secure
compensation for his employees as provided under this
chapter . . . . All rights and claims between an
employer who complies with the requirements of sub-
section (b) of this section and employees . . . are abol-
ished other than rights and claims given by this chapter
. . . .” General Statutes § 31-284 (a).

Section 31-290c (a) provides: “Any person or his rep-
resentative who makes or attempts to make any claim
for benefits, receives or attempts to receive benefits,
prevents or attempts to prevent the receipt of benefits
or reduces or attempts to reduce the amount of benefits
under this chapter based in whole or in part upon (1)
the intentional misrepresentation of any material fact
including, but not limited to, the existence, time, date,
place, location, circumstances or symptoms of the
claimed injury or illness or (2) the intentional nondisclo-
sure of any material fact affecting such claim or the
collection of such benefits, shall be guilty of a class C
felony if the amount of benefits claimed or received,
including but not limited to, the value of medical ser-
vices, is less than two thousand dollars, or shall be
guilty of a class B felony if the amount of such benefits
exceeds two thousand dollars. Such person shall also
be liable for treble damages in a civil proceeding under
section 52-564.” (Emphasis added.)

General Statutes § 52-564 provides: “Any person who
steals any property of another, or knowingly receives
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and conceals stolen property, shall pay the owner treble
his damages.” “[S]tatutory theft under § 52-564 is synon-
ymous with larceny under General Statutes § 53a-119.
. . . A person commits larceny within the meaning of
. . . §53a-119 when, with intent to deprive another of
property or to appropriate the same to himself or a
third person, he wrongfully takes, obtains or withholds
such property from an owner. An owner is defined, for
purposes of § 53a-119, as any person who has a right
to possession superior to that of a taker, obtainer or
withholder. . . . Conversion can be distinguished from
statutory theft as established by § 53a-119 in two ways.
First, statutory theft requires an intent to deprive
another of his property; second, conversion requires
the owner to be harmed by a defendant’s conduct.
Therefore, statutory theft requires a plaintiff to prove
the additional element of intent over and above what
he or she must demonstrate to prove conversion.” (Cita-
tions omitted; internal quotation marks omitted.) Rana
v. Terdjanian, 136 Conn. App. 99, 113-14, 46 A.3d
175 (2012).

Violations of § 31-290c, a criminal statute, may be
prosecuted by the state’s attorney, not by private indi-
viduals. See General Statutes § 31-290d (a) (“There shall
be a workers’ compensation fraud unit within the office
of the Chief State’s Attorney in the Division of Criminal
Justice. The unit, under the supervision of the Chief
State’s Attorney, may, upon receipt of a complaint, at
the request of the chairman of the Workers’ Compensa-
tion Commission or on its own initiative, investigate
cases of alleged fraud involving any claim for benefits,
any receipt or payment of benefits, or the insurance or
self-insurance of liability under sections 31-275 to 31-
3b5a, inclusive.”). Accordingly, § 31-290c does not
afford the plaintiff a private right of action. Rather, § 31-
290c confers to the plaintiff the right to bring an action



138 Conn. App. 93 SEPTEMBER, 2012 99

Desmond v. Yale-New Haven Hospital, Inc.

for statutory theft under § 52-564. See Delpier v. Con-
necticut Interlocal Risk Management Agency, Superior
Court, judicial district of Waterbury, Docket No. CV-
01-0164366 (November 28, 2001) (31 Conn. L. Rptr. 97)
(“[§ 31-290c], on its face, does not provide for a private
right of action but rather enables a victim to bring an
action under . . . § 52-564, the civil theft statute”).

In Second Injury Fund v. Lupachino, 45 Conn. App.
324, 346, 695 A.2d 1072 (1997), this court held that “[§]
31-290c is the legislative response to those who have
abused or may be abusing the humanitarian purpose
of the act by taking advantage of it by fraudulent means.
It has ordained accomplishment of this purpose by
spelling out the elements of this cause of action and
by imposing liability in treble damages in a ‘civil pro-
ceeding’ under § 52-564.” Concluding that the plaintiff,
the second injury fund of the treasurer of the state of
Connecticut, properly had alleged a cause of action
under § 52-564, this court explained: “When treble dam-
ages are sought pursuant to § 52-564, as here, this court
has decided that clear and convincing proof? of the
actions alleged is required in order to assess treble
damages pursuant to § 52-5664. . . . In addition, it is
required that in actions seeking to recover double or
treble damages under statutes that the claim for relief
shall be specifically based upon the statutory remedy.
. . . That was done in this case; there is no relief sought
that the commissioner is authorized to order. Finally,
the fund’s complaint is clearly based on the statutory
cause of action authorizing such extraordinary dam-
ages, and not for any other alleged cause of action.”
(Citations omitted; internal quotation marks omitted.)
Id., 347.

% Since Second Imjury Fund, our Supreme Court has held that the appro-
priate standard of proof in actions for treble damages under § 52-564 is that
of a preponderance of the evidence. Stuart v. Stuart, 297 Conn. 26, 52-53,
996 A.2d 259 (2010).
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In the present case, counts one and two of the com-
plaint each allege? in relevant part: “[The defendants]
sought, in violation of [General Statutes] § 31-290c et
seq., to prevent or attempted to prevent the receipt of
benefits, or to reduce or attempted to reduce the
amount of benefits, provided to or received by [the
plaintiff] under the Act. . . .

“IThe defendants] sought a reduction in benefits pro-
vided to or received by [the plaintiff] by communicating
one or more intentional misrepresentations of material
fact or, alternatively, [the defendants] sought a reduc-
tion in benefits provided to or received by [the plaintiff]
by intentionally failing to disclose or misrepresenting
one or more material facts, or, alternatively, [the defen-
dants] sought a reduction in benefits provided to or
received by [the plaintiff] by casting [the plaintiff] and
her workers’ compensation claim in a false light by
making certain misrepresentations . . . .

“IThe defendants] sought to discontinue medical
treatment provided to or received by [the plaintiff] by
communicating one or more intentional misrepresenta-
tions of material fact or, alternatively, [the defendants]
sought a reduction in medical treatment provided to
or received by [the plaintiff] by intentionally failing to
disclose or misrepresenting one or more material facts,
or, alternatively, [the defendants] sought a reduction in
benefits provided to or received by [the plaintiff] by
casting [the plaintiff] and her workers’ compensation
claim in a false light by making certain misrepresenta-
tions . . . .”

We conclude that the plaintiff did not allege a cause
of action for statutory theft under § 52-564. Unlike the
complaint in Second Injury Fund, the complaint in the

? Count one is directed against the hospital, and count two is directed
against Yale-New Haven Health Services, Inc. The two counts are identical
in all other respects.



138 Conn. App. 93 SEPTEMBER, 2012 101

Desmond v. Yale-New Haven Hospital, Inc.

present case neither alleges nor purports to allege any
of the elements of statutory theft. We refuse to construe
the complaint, which makes no mention of § 52-564
until its prayer for relief, as making a claim of statutory
theft. See Boone v. William W. Backus Hospital, 272
Conn. 551, 573 n.12, 864 A.2d 1 (2005) (“[t]he interpreta-
tion of pleadings is always a question of law for the
court and . . . our interpretation of the pleadings
therefore is plenary” [internal quotation marks omit-
ted]). Rather, we construe counts one and two of the
complaint, despite their labels to the contrary; Ganim
v. Smith & Wesson Corp., 258 Conn. 313, 348, 780 A.2d
98 (2001) (“the labels placed on the allegations by the
parties [are] not controlling”); to allege only that the
defendants delayed in bad faith the workers’ compensa-
tion claims of the plaintiff.

Our Supreme Court concluded in DeOliveira v. Lib-
erty Mutual Ins. Co., supra, 273 Conn. 501, that “Con-
necticut does not recognize a cause of action for bad
faith processing of a workers’ compensation claim
.. . .” In reaching this conclusion, our Supreme Court
reviewed the contours of the exclusivity provision of
the act. Id., 495-501. First, the court recognized that
the exclusivity provision was jurisdictional in nature:
“The legislature . . . expressly has conferred jurisdic-
tion upon the commission to adjudicate claims related
to untimely payment of benefits and has developed a
scheme under which remedies may be provided. As a
general matter, the commissioners have jurisdiction to
hear all claims . . . arising under [the act] . . . .”
(Internal quotation marks omitted.) Id., 496-97. The
court noted that “in determining whether a cause of
action is barred by the exclusivity provision, the appro-
priate question is whether the act is applicable to the
injury atissue.” Id., 498. Ultimately, the court concluded
that “we must construe the exclusionary provision’s
prohibition on damages actions for injuries ‘arising out
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of and in the course of . . . employment’ to include
injuries arising out of and in the course of the workers’
compensation claims process.” (Emphasis in original.)
Id., 504.

Pursuant to DeOliveira, the plaintiff’s claims alleging
a bad faith delay in processing her workers’ compensa-
tion claims fall within the exclusive jurisdiction of the
commission. In DeOliveira, our Supreme Court clearly
stated that the exclusionary provision removed from
the jurisdiction of the court any damages action for an
injury arising out of the workers’ compensation claims
process. Id. Applying the rule articulated in DeOliveira
to the facts of this case, it is clear that the plaintiff's
claimed injuries, allegedly caused by the defendants’
bad faith delays in medical treatment, arose out of and
in the course of the workers’ compensation claims pro-
cess. Therefore, we conclude that the plaintiff’s alleged
injuries fall within the jurisdiction of the commission
and that, accordingly, the court properly granted the
defendants’ motion to dismiss.

We are not persuaded by the plaintiff’s argument that,
even if DeOliveira applies, the trial court improperly
held that the present case did not involve egregious
conduct that warranted an exception from the general
rule of exclusivity. In DeOliveira, the court noted that
“there could be an instance in which an insurer’s con-
duct related to the processing of a claim, separate and
apart from nonpayment, might be so egregious that the
insurer no longer could be deemed to be acting as an
agent of the employer and, thus, a claim arising from
such conduct would not fall within the scope of the
act. Some other jurisdictions have recognized such a
limitation. See, e.g., Unruh v. Truck Ins. Exchange, 7
Cal. 3d 616, 620-21, 498 P.2d 1063, 102 Cal. Rptr. 815
(1972) (insurer’s agent misrepresented identity to claim-
ant, caused her to become emotionally involved with
him and induced her to engage in unusual activities
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beyond her normal physical capabilities while another
person filmed her, resulting in aggravation of her physi-
cal injury and physical and mental breakdown requiring
hospitalization upon claimant discovering deceit);
Young v. Hartford Accident & Indemnity Co., 303 Md.
182, 193, 492 A.2d 1270 (1985) (plaintiff who suffered
emotional trauma after being assaulted at work alleged
that carrier, in attempt to reduce its monetary exposure,
insisted on psychiatric examination with deliberate
intent that plaintiff either commit suicide or drop her
claim, and plaintiff thereafter attempted suicide).”
(Emphasis in original.) DeOliveira v. Liberty Mutual
Ins. Co., supra, 273 Conn. 507.

In the present case, even if we afford the plaintiff’s
allegations their most damaging interpretation, the
defendants’ conduct was not on the level of egregious
behavior that the court in DeOliveira recognized could
provide an exception to the exclusivity provision.
Rather, the plaintiff’s allegations of bad faith processing
of her claim by the defendants are the kind of assertions
that routinely are made in workers’ compensation
cases, and, in fact, closely resemble the claims made by
the plaintiff in DeOliveira. The plaintiff in DeOliveira
claimed that he suffered from depression due in part
to the nonpayment of benefits and the way that his
employer responded to his workers’ compensation
claim. Id., 491-92. The plaintiff’s physicians determined
that, as a result of this depression, he was totally dis-
abled. Id., 491. In the present case, the plaintiff similarly
alleges that the defendants’ mishandling of her workers’
compensation claim has caused her further injury. This
is not the kind of egregious conduct present in Unruh
and Young, cited by the court in DeOliveira as examples
of cases involving conduct that could warrant an excep-
tion from the exclusivity provision. Accordingly, we
agree with the court that the plaintiff’s claim properly
is within the jurisdiction of the commission.
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II

Next, the plaintiff claims that the court improperly
determined that its decision dismissing her claims did
not violate her right to due process under the Connecti-
cut constitution.! She argues that the act is premised on
the belief that compromising plaintiffs’ rights to bring
actions in tort is justifiable only to the extent that it
provides them with an efficient system for compensa-
tion. In support of this point, she cites to the decision
of this court in Martinez v. Southington Metal Fabricat-
ing Co., 101 Conn. App. 796, 800, 924 A.2d 150, cert.
denied, 284 Conn. 930, 934 A.2d 246 (2007), in which
this court stated that “our case law on workers’ compen-
sation exclusivity reflects the proposition that these
statutes compromise an employee’s right to a common
law tort action for work related injuries in return for
relatively quick and certain compensation.” (Internal
quotation marks omitted.) She maintains that, in the
present case, the act is unable to provide “ ‘relatively
quick and certain compensation’ ” and, accordingly, it
is not a reasonable alternative to the enforcement of
her constitutional rights.’ This claim is without merit.

In Mello v. Big Y Foods, Inc., 265 Conn. 21, 34-35,
826 A.2d 1117 (2003), our Supreme Court held that
the exclusivity provision of the act did not violate a

4 Article first, § 10, of the constitution of Connecticut provides: “All courts
shall be open, and every person, for an injury done to him in his person,
property or reputation, shall have remedy by due course of law, and right
and justice administered without sale, denial or delay.”

% Additionally, the plaintiff contends that the act deprives her of her right
to a jury trial in violation of article first, § 19, of the constitution of Connecti-
cut. The plaintiff did not raise this claim at trial and has not requested any
extraordinary level of review. “[This] court shall not be bound to consider
a claim unless it was distinctly raised at the trial or arose subsequent to
the trial. . . . To allow such a claim to be raised on appeal would be nothing
more than a trial by ambuscade of the trial judge.” (Citation omitted; internal
quotation marks omitted.) Solano v. Calegari, 108 Conn. App. 731, 742, 949
A.2d 1257, cert. denied, 289 Conn. 943, 959 A.2d 1010 (2008). Accordingly,
we decline to review this claim.
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plaintiff’s right to due process under the Connecticut
constitution by preventing a plaintiff from bringing a
negligence action against her employer for injuries suf-
fered in the course of her employment. First, the court
noted that article first, § 10, of the constitution of Con-
necticut “restricts the power of the legislature to abolish
a legal right existing at common law prior to 1818 with-
out also establishing a reasonable alternative to the
enforcement of that right.” (Internal quotation marks
omitted.) Id., 32. Additionally, the court explained that
“in determining whether an alternative is reasonable,
a court need only consider the aggregated benefits of
the legislative alternative and assess whether those
aggregated benefits reasonably approximate the rights
formerly available under the common law.” Id., 32-33.
On the facts of that case, the court concluded that
“the act’s rights and remedies provide a reasonable
alternative to the plaintiff’'s common-law right to bring
a negligence action for damages resulting from her
[injury].” Id., 34.

In the present case, the plaintiff has not availed her-
self of the various remedies available to her within the
workers’ compensation framework. See General Stat-
utes § 31-297. She admits that she has not requested a
hearing before the commission to consider her claim
that the defendants unreasonably have delayed provid-
ing her certain medical treatment. Therefore, at this
stage, it is pure speculation that the commission would
not quickly resolve these claims. The plaintiff has not
demonstrated that the workers’ compensation frame-
work is an inadequate alternative to the enforcement
of her rights, and the court properly did not find a
violation of her state constitutional right to due process.

The judgment is affirmed.

In this opinion the other judges concurred.
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STATE OF CONNECTICUT v. ANTHONY LITTLE
(AC 33383)

Gruendel, Beach and Schaller, Js.
Syllabus

Convicted, following a trial to the court, of the crimes of assault in the
second degree and interfering with an emergency call, the defendant
appealed to this court. The defendant was at the apartment of his daugh-
ter, A, when he got into an altercation with his former girlfriend, D, and
slashed her cheek with a knife. When A attempted to call the police,
the defendant knocked her cell phone from her hands and then forced
D to leave with him. Thereafter, A again called 911, and the defendant
was subsequently arrested. Held:

1. The evidence was sufficient to support the defendant’s conviction of
assault in the second degree, there having been a reasonable view of
the evidence that permitted the court to find that the defendant intended
to injure D; although the testimony regarding the defendant’s intent was
inconsistent, the court was not obligated to accept D’s characterization
of events, especially given her statement that she was uncomfortable
testifying against the defendant and the evidence showing that the defen-
dant had taken steps to discourage D from cooperating with the state,
and in light of the testimony from D and A that the defendant was
wielding a knife, there was a fight or scuffle involving the defendant
and D, and an injury to D resulted, it was not unreasonable or illogical
for the court to have inferred that the injury had been intentionally
inflicted, which was consistent with the narrative of A’s written state-
ment and 911 call.

2. Contrary to the defendant’s claim, the state adduced sufficient evidence
to demonstrate that he had the specific intent to interfere with an
emergency call to support his conviction of that charge; on the basis
of the evidence presented, which showed that the defendant was aware
that A had become sufficiently concerned after witnessing his assault
of D that she decided to call the police, that the defendant had swatted
A’s cell phone from her hand when she attempted to call the police and
then abruptly departed with D, and that A had made a written statement
in which she expressly alleged that the defendant interfered with her
911 call, it was not unreasonable or illogical for the trial court to have
inferred that the defendant knew that A was making a telephone call
to summon police assistance and that his conscious objective was to
prevent her from making the call, and it was not necessary for the state
to prove that A had expressly announced an intention to call 911.

3. The defendant could not prevail on his claim that the recording of A’s
911 call and her written statement to the police constituted cumulative
evidence and should not have been admitted: although the recording



138 Conn. App. 106 SEPTEMBER, 2012 107

State v. Little

was in some ways duplicative of the written statement, the trial court
did not abuse its discretion in admitting both A’s 911 call and written
statement, as the written statement did not contain all of the factual
information conveyed in the recording of the 911 call, which included
details about the defendant’s treatment of D during their departure, and
the recording of the 911 call allowed the court to assess A’s state of
mind immediately after the assault of D and demonstrated that A feared
the defendant and was concerned for D’s safety; moreover, even if
the evidence was cumulative, the defendant did not allege any unfair
prejudice that resulted from the admission of the statement and
recording of the 911 call, as the evidence was not unfairly prejudicial
merely because it was incriminating.

Argued May 17—officially released September 11, 2012
Procedural History

Substitute information charging the defendant with
the crimes of assault in the second degree and interfer-
ing with an emergency call, brought to the Superior
Court in the judicial district of Hartford, geographical
area number fourteen, and tried to the court, Car-
bonneau, J.; judgment of guilty, from which the defen-
dant appealed to this court. Affirmed.

Martha Hansen, special public defender, for the
appellant (defendant).

Melissa L. Streeto, assistant state’s attorney, with
whom, on the brief, were Gail P. Hardy, state’s attor-
ney, and Robert F. Mullins, Sr., assistant state’s attor-
ney, for the appellee (state).

Opinion

BEACH, J. The defendant, Anthony Little, appeals
from the judgment of conviction, rendered after a trial
to the court, of assault in the second degree in violation
of General Statutes § 53a-60 (a) (2) and interfering with
an emergency call in violation of General Statutes § 53a-
183b (a). The defendant claims that (1) the state
adduced insufficient evidence to sustain his conviction
of (a) assault in the second degree and (b) interfering
with an emergency call, and (2) the trial court abused its
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discretion by admitting a recording of the complaining
witness’ 911 call, in addition to her written statement
to the police, that together constituted cumulative evi-
dence.! We affirm the judgment of the trial court.

The following facts, which reasonably could have
been found by the court, and procedural history are
relevant to the disposition of the defendant’s appeal.
On the evening of August 30, 2009, the defendant was
spending his birthday with his former girlfriend, Carola
Demaio. The defendant and Demaio had previously
been in a relationship for approximately three years,
but they were not dating exclusively at the time. At
about 1:30 a.m., after drinking together for some time,
the defendant and Demaio proceeded to the Hartford
apartment of Channelle Ashley, the defendant’s daugh-
ter. There were about eight people there, and the atmo-
sphere was noisy and chaotic.

At about 4 a.m., one of the female guests told the
defendant that Demaio had slept with the guest’s boy-
friend, causing the defendant to become “a little irate.”
The defendant began swinging a pocketknife at Demaio
from across a kitchen table, cutting her left cheek. He
subsequently pushed her to the floor.

Following this altercation, Ashley became upset and
attempted to call the police, but the defendant knocked
the cell phone from her hands. The defendant and
Demaio abruptly left the party together in his car for
Demaio’s home in Wethersfield. As they were driving
away, Ashley again called 911. She told the dispatcher
that her father had cut Demaio’s face with a knife and
then forced her into his car. Ashley feared for Demaio’s

!'The defendant also claimed that the prosecutor inappropriately charac-
terized the incident at trial. The defendant did not develop this allusion to
prosecutorial impropriety in his brief; therefore, we decline to address it.
See New London Federal Savings Bank v. Tucciarone, 48 Conn. App. 89,
100-101, 709 A.2d 14 (1998).
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safety and urged the police to respond quickly. She also
asked the police not to inform the defendant that she
had reported the incident because she did not want
him to “come after [her].” Hartford police consequently
responded to Ashley’s apartment at about 5 a.m.

Among the officers responding to the scene were
Corey Somoskey and Robert Hathaway. The defendant
called Ashley twice from his car while he and Demaio
were en route to Wethersfield. During the first call,
which was placed on speakerphone so the officers
could hear, Somoskey asked the defendant to return
to the apartment with Demaio. The defendant refused,
stating that he was almost to Massachusetts. When the
defendant called again, Demaio spoke to the officers;
she told them that she was already at home, and assured
them that she was fine and did not need their assistance.

Somoskey subsequently took a sworn written state-
ment from Ashley, which documented the incident
between the defendant and Demaio. The statement was
corroborated by a party guest who preferred to remain
anonymous. Ashley stated that the defendant had
“slashed” Demaio’s cheek with a pocketknife following
an argument. She further asserted that the defendant
had knocked her cell phone from her hand to prevent
her from calling 911 before forcing Demaio into his
car to leave. She also averred that the defendant had
threatened Somoskey and Hathaway over the telephone
when they asked him to return to the apartment with
Demaio.

Wethersfield police officers, whose assistance had
been requested by the Hartford police, were waiting at
Demaio’s home when she and the defendant arrived at
approximately 6 a.m. Somoskey and Hathaway arrived
shortly thereafter. The officers noticed a fresh lacera-
tion on Demaio’s cheek, which she had covered with
makeup during the drive from Hartford because she
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“didn’t want [the defendant] to get in trouble.” When
questioned about the source of her cut, Demaio alterna-
tively attributed it to a cat scratch and a fight with
Ashley.

The defendant was arrested and frisked. No pocket-
knife was recovered. He was charged with assault in
the second degree in violation of § 53a-60 (a) (2) and
interfering with an emergency call in violation of § 53a-
183b (a). A full protective order in favor of Demaio was
issued against the defendant at his arraignment.

After a two day trial to the court on December 2 and
3, 2010, the defendant was convicted of violating §§ 53a-
60 (a) (2) and 53a-183b (a). The court imposed a total
effective sentence of six years incarceration, execution
suspended after two years, with three years of proba-
tion. This appeal followed.

I

The defendant’s first two claims challenge the suffi-
ciency of the evidence adduced at trial to sustain his
conviction of assault in the second degree and interfer-
ing with an emergency call. We begin by setting forth
the applicable standard of review. “The standard of
review employed in a claim of insufficient evidence is
well settled. [W]e apply a two part test. First, we con-
strue the evidence in the light most favorable to sus-
taining the [finding of guilt]. Second, we determine
whether upon the [evidence] so construed . . . the
[trier of fact] reasonably could have concluded that
the cumulative force of the evidence established guilt
beyond a reasonable doubt. . . .

“[E]vidence is not insufficient [merely] because it is
conflicting or inconsistent. [The fact finder] is free to
Jjuxtapose conflicting versions of events and determine
which is more credible. . . . It is the [fact finder’s]
exclusive province to weigh the conflicting evidence
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and to determine the credibility of witnesses. . . . The
[fact finder] can . . . decide what—all, none, or
some—of a witness’ testimony to accept or reject. . . .
As a corollary, [q]uestions of whether to believe or to
disbelieve a competent witness are beyond our review.
As a reviewing court, we may not retry the case or pass
on the credibility of witnesses. . . . Our review of fac-
tual determinations is limited to whether those findings
are clearly erroneous.” (Citations omitted; internal quo-
tation marks omitted.) State v. Altayeb, 126 Conn. App.
383, 387, 11 A.3d 1122/ cert. denied, 300 Conn. 927, 15
A.3d 628 (2011).

“In evaluating evidence, the [finder] of fact is not
required to accept as dispositive those inferences that
are consistent with the defendant’s innocence. . . .
The [finder of fact] may draw whatever inferences from
the evidence or facts established by the evidence it
deems to be reasonable and logical. . . .

“Finally, [a]s we have often noted, proof beyond a
reasonable doubt does not mean proof beyond all possi-
ble doubt . . . nor does proof beyond a reasonable
doubt require acceptance of every hypothesis of inno-
cence posed by the defendant that, had it been found
credible by the [finder of fact], would have resulted in
an acquittal. . . . On appeal, we do not ask whether
there is a reasonable view of the evidence that would
support a reasonable hypothesis of innocence. We ask,
instead, whether there is a reasonable view of the evi-
dence that supports the [finder of fact’s finding] of
guilty.” (Internal quotation marks omitted.) State v.
Santos, 104 Conn. App. 599, 612, 935 A.2d 212 (2007),
cert. denied, 286 Conn. 901, 943 A.2d 1103, cert. denied,
5565 U.S. 851, 129 S. Ct. 109, 172 L. Ed. 2d 87 (2008).

A

The defendant first claims that there was insufficient
evidence to sustain his conviction of assault in the sec-
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ond degree.? Specifically, the defendant argues that
inconsistencies in Demaio’s and Ashley’s various
accounts of what happened at Ashley’s apartment cre-
ated reasonable doubt as to whether he had the requisite
intent to cause physical injury to Demaio, or, alterna-
tively, whether he was responsible for her injury at all.
This claim can be reduced to a challenge to the trial
court’s credibility determinations. The defendant essen-
tially contends that the court should have accepted
as plausible Demaio’s testimony that her injury was
inflicted negligently, instead of crediting Ashley’s writ-
ten statement and 911 call, which, together with circum-
stantial evidence, reasonably could support a finding
beyond a reasonable doubt that the act was intentional.
This claim is unavailing.

The following additional facts are necessary for the
resolution of this claim. Both Demaio and Ashley—
respectively, the defendant’s former girlfriend and
daughter—were subpoenaed by the state to testify at
trial. Ashley testified that she would rather go to jail
than continue to testify against her father. Demaio can-
didly asserted that she cared deeply for the defendant
and was conscious of the fact that he had small children
and a family; thus, she admitted taking steps to mitigate
any consequences that might result from her injury.
The state also adduced evidence that, despite the issu-
ance of the protective order, approximately one month
after the defendant’s arrest, he arranged to have dinner
with Demaio at a Hartford restaurant. The two dis-
cussed “the whole situation,” and the defendant apolo-
gized for cutting Demaio’s face. During this meeting,
the defendant pressured Demaio into authoring a letter
asking the state’s attorney to drop the charges against

2 General Statutes § 53a-60 (a) provides in relevant part: “A person is
guilty of assault in the second degree when . . . (2) with intent to cause
physical injury to another person, he causes such injury . . . by means of
a deadly weapon or a dangerous instrument . . . .”
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the defendant because the incident had been “a huge
misunderstanding” and she had not in fact been
assaulted with a weapon.

At trial, Ashley claimed that her ability to recall the
altercation was compromised by alcohol and the pas-
sage of time. Even after reviewing her written statement
and listening to a recording of her 911 call, Ashley
declined to testify in complete conformity with her prior
assertions. Specifically, she would not state that she
had actually seen the defendant slash Demaio, or that
he had interfered with her first attempt to call 911. The
most Ashley would concede at trial was that “at the
end of the scuffle I saw my dad with a knife and
[Demaio] was cut.”

Demaio, for her part, repeatedly sought to minimize
the degree of her injury, preferring to characterize it
as a “scrape,” a “little scratch,” or a “nick” that might
have been caused unintentionally. Instead of testifying
that the defendant had deliberately cut her, Demaio
described the defendant as carelessly swinging his
pocketknife in her direction.

Focusing on these inconsistent narratives, at the
close of the state’s case, the defendant moved for a
judgment of acquittal on the assault charge. The defen-
dant argued that, although the evidence may have sup-
ported a conclusion of recklessness, there was
insufficient evidence to establish that he intended to
cause physical injury to Demaio. From the defendant’s
perspective, the evidence merely demonstrated that he
was “flailing a knife around” and that he may have
“reached over” toward Demaio and accidentally injured
her. The court denied the motion.

Construing the evidence in the light most favorable to
sustaining the court’s finding of guilt, there was clearly a
reasonable view of the evidence that permitted the
court to hold that the defendant intended to injure
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Demaio.? As the defendant acknowledges, the intent of
the accused is a question for the fact finder, and the fact
finder’s conclusions in this regard cannot be disturbed
unless they are unreasonable. See State v. Turner, 24
Conn. App. 264, 268, 587 A.2d 1050 (“when the conclu-
sion [regarding intent] is one that is dependent on the
resolution of conflicting testimony, it should ordinarily
be left to the [fact finder] for its judgment”), cert.
denied, 218 Conn. 910, 591 A.2d 812 (1991). Although
the testimony regarding the defendant’s intent was
inconsistent, the court was not obligated to accept
Demaio’s characterization of events. Demaio explicitly
stated that, given her relationship with the defendant,
she was uncomfortable testifying against him. The state
also adduced evidence that the defendant had taken
steps to discourage Demaio from cooperating with the
state. The court therefore had good reason to view
aspects of her testimony with skepticism.

Moreover, the salient facts concerning Demaio’s
assault were undisputed in the trial testimony. Both
Ashley and Demaio testified that the defendant was
wielding a knife; there was a fight or “scuffle” involving
the defendant and Demaio; and an injury to Demaio
resulted. Thus, it was not unreasonable or illogical for
the court to infer that the injury had been intentionally
inflicted, consistent with the narrative in Ashley’s writ-
ten statement and 911 call. See State v. Virgo, 115 Conn.

3 The state contends, as a threshold matter, that the defendant’s first claim
was inadequately briefed and consequently forfeited. As the state correctly
points out, the defendant erroneously stated in his opening brief that there
was insufficient evidence adduced at trial to establish that he had intended
to cause serious physical injury to Demaio, a requirement of § 53a-60 (a)
(1) but not § 53a-60 (a) (2). The state argues that this error should result
in the abandonment of the defendant’s first claim. Despite the defendant’s
misstatements regarding the degree of injury required under § 53a-60 (a)
(2), the crux of his claim is that he did not intend to cut the victim at all.
Therefore, notwithstanding this semantic error, this issue has been suffi-
ciently briefed and is not abandoned.
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App. 786, 805, 974 A.2d 752 (intent to cause physical
injury can be inferred from “the events leading up to and
immediately following the incident” [internal quotation
marks omitted]), cert. denied, 293 Conn. 923, 980 A.2d
914 (2009). For these same reasons, the theory that
Demaio’s injuries were the result of a fight with Ashley
was reasonably rejected.’

B

The defendant next claims that the state adduced
insufficient evidence to demonstrate that he had the
specific intent to interfere with an emergency call. The
defendant specifically argues that the state failed to
prove beyond a reasonable doubt that he knew that
Ashley was calling 911, thereby negating a finding of
intent to interfere with such a call.’ This claim also
lacks merit.

The following additional facts are relevant to the
disposition of this claim. Like the defendant’s challenge
of the evidence supporting his assault conviction, his
argument here is largely based on the divergence of the
various accounts of what occurred at Ashley’s apart-
ment. At trial, Demaio testified that she did not see
Ashley call 911. Ashley, despite the assertions in her
written statement, testified that she could not remem-
ber whether the defendant had obstructed her first 911
call; in fact, she stated that she recalled making only

* Although the defendant adduced testimony at trial that Demaio told
Somoskey that her injuries were the result of a fight with Ashley, Demaio
disclaimed this explanation at trial, and the defendant did not ask Ashley
on cross-examination if such a fight occurred. Demaio testified that she
was like an aunt or mother to Ashley.

5 General Statutes § 53a-183b (a) provides in relevant part: “A person is
guilty of interfering with an emergency call when such person, with the
intent of preventing another person from making or completing a 9-1-1
telephone call or a telephone call . . . to any law enforcement agency to
request police protection or report the commission of a crime, physically
or verbally prevents or hinders such other person from making or completing
such telephone call . . . .”
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one such call, which she placed after the defendant had
left her apartment with Demaio. After her memory was
refreshed with her inconsistent written statement, Ash-
ley asserted, “I don’t want to do this no more. Can I
just go to jail?” Even when confronted with the written
statement, Ashley would not testify that the defendant
had interfered with her first 911 call; she responded, “I
[only] remember bits and pieces of that night. I mean,
if that’s what I said that night at that moment.”

At the conclusion of the state’s case, the defendant
also moved for a judgment of acquittal on the charge
of interference with an emergency call. He specifically
argued that the state had not established what he
termed the “acknowledgment” element of the statute;
that is, there was no evidence that Ashley expressly
announced her intention to call 911 before the defen-
dant allegedly knocked the cell phone from her hands.
Thus, the defendant contended that the state had failed
to prove that he had knowledge that Ashley was sum-
moning law enforcement assistance and therefore could
not have possessed the intent to interfere with such a
call. The court denied the motion. The essence of this
argument is reprised on appeal. The defendant addition-
ally asserts that, because Demaio claimed not to know
that Ashley had called 911, it was unlikely that the
defendant knew, either. We find this theory of imputed
ignorance unpersuasive.

Section 53a-183b (a) is a specific intent crime. See
General Statutes § 53a-183b (a). Specific intent requires
that the “defendant must have the conscious objective
to cause the specific result.” State v. Chasse, 51 Conn.
App. 345, 369, 721 A.2d 1212 (1998), cert. denied, 247
Conn. 960, 723 A.2d 816 (1999). Therefore, liability can
be imposed under § 53a-183b (a) only where the state
proves that the defendant had the conscious objective
to prevent “another person from making or completing
a 9-1-1 telephone call or a telephone call . . . to any
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law enforcement agency to request police protection
or report the commission of a crime . . . .” General
Statutes § 53a-183b (a).

“It is well established that the question of intent is
purely a question of fact. . . . The state of mind of one
accused of a crime is often the most significant and, at
the same time, the most elusive element of the crime
charged. . . . Because it is practically impossible to
know what someone is thinking or intending at any
given moment, absent an outright declaration of intent,
aperson’s state of mind is usually proven by circumstan-
tial evidence . . . . Intent may be and usually is
inferred from [conduct. . . . Whether] such an infer-
ence should be drawn is properly a question for the [fact
finder] to decide.” (Citations omitted; internal quotation
marks omitted.) State v. Torwich, 38 Conn. App. 306,
314, 661 A.2d 113, cert. denied, 235 Conn. 905, 665 A.2d
906 (1995).

In the context of a sufficiency of the evidence chal-
lenge, “it does not diminish the probative force of the
evidence that it consists, in whole or in part, of evidence
that is circumstantial rather than direct. . . . It is not
one fact, but the cumulative impact of a multitude of
facts which establishes guilt in a case involving substan-
tial circumstantial evidence.” (Internal quotation marks
omitted.) State v. Sherman, 127 Conn. App. 377, 382,
13 A.3d 1138 (2011).

The evidence, taken in the light most favorable to
sustaining the court’s finding of guilt, indicates conduct
by the defendant consistent with his awareness that
Ashley had become sufficiently concerned after wit-
nessing his assault of Demaio that she decided to call
the police. Indeed, Ashley’s anxiety following the
assault was apparent to others at the party. For exam-
ple, Demaio recounted at trial that “[Ashley] got very
upset and thought that something was going to happen.
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She became very paranoid.” When Ashley attempted to
call the police, the defendant swatted her cell phone
from her hand and then quickly absconded with
Demaio. After the defendant had pushed Demaio onto
the floor, Ashley helped Demaio to stand and tried to
prevent the defendant from further harming Demaio
by telling the defendant “to go.” Immediately after the
defendant slashed Demaio’s cheek with a pocketknife,
Ashley “grabbed” her cell phone and “proceeded to call
[the] police.” The defendant’s physical act of preventing
Ashley from using her cell phone combined with his
abrupt departure permitted the reasonable inference
that the defendant was aware of circumstances in which
she would likely attempt to contact the police and that
he considered it expedient not to linger at the scene of
the crime. While driving to Demaio’s home in Wethers-
field, the defendant contacted Ashley in an apparent
attempt to smooth things over.’ This attempted inter-
vention provides further circumstantial evidence that
the defendant knew that Ashley was considering sum-
moning the police. Undergirding this circumstantial evi-
dence was Ashley’s written statement, which expressly
alleged the defendant’s interference with her 911 call.

It was not necessary for the state to prove that Ashley
had expressly announced an intention to call 911; “[i]t
was within the province of the [trier] to draw reasonable
and logical inferences from the facts proven.” (Internal
quotation marks omitted.) State v. Turner, supra, 24
Conn. App. 268. Given the facts adduced at trial, it was
not unreasonable or illogical for the trial court to infer
that the defendant knew that Ashley was making a
telephone call to summon police assistance and that

% There was some inconsistency as to who initiated the first telephone
call between Ashley and the defendant. Somoskey and Ashley testified that
the defendant initiated the call, and Somoskey’s police report said the same.
Demaio, on the other hand, testified that Ashley had called the defendant.
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his conscious objective was to prevent her from making
the telephone call.”

II

The defendant’s final claim is that the admission of
the recording of Ashley’s 911 call, in addition to her
written statement to the police, constituted cumulative
evidence and thus should not have been admitted.® We
do not agree.

The following additional facts are relevant to this
claim. Andrew Jaffee, civilian director of Hartford’s 911
dispatch center, testified at trial that he received a sub-
poena requesting the preservation of Ashley’s 911 call
from the morning of August 31, 2009, and that he conse-
quently copied the recording of the call onto a compact
disc (CD). The state adduced testimony that all calls
received by the state’s 911 system are recorded and
retained for thirty days, that the CD was made in confor-
mity with the standard procedures observed by the
dispatch center and that it was a complete and accurate
recording of the call.

At the end of Jaffee’s direct examination, the state
moved to admit the CD as a full exhibit. Defense counsel
responded: “No objection. I've heard it.” The prosecutor
then asked to publish the recording to the court, and
the court granted permission. Defense counsel then
objected, stating that he had agreed only to the admis-
sion of the CD containing the recording, but not to its
contents. The state responded that defense counsel had
missed his opportunity to object and, further, that the

7 On the facts of this case, we need not decide whether, in order to sustain
a conviction, there must be evidence that the defendant had reason to infer
that an emergency call was being placed at the time of his preventive act.

8 There were several issues that were raised by the defendant at trial
regarding this recording, including the proper basis for its admissibility and
whether it was reliable. The sole issue raised on appeal is whether the
recording was cumulative of Ashley’s written statement.
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recording was being offered only to prove that the Hart-
ford police were dispatched to Ashley’s apartment. The
state additionally argued that, in light of Jaffee’s testi-
mony, the substance of the recording should be admissi-
ble under the business record exception to the hearsay
rule. The court subsequently admitted the recording
under this exception, but only for the limited purpose
proffered by the state. The court assured defense coun-
sel that he could renew his objections if the recording
were later offered for substantive purposes.

During Ashley’s subsequent testimony, the state
played the recording again to refresh her memory of
what she had told the 911 dispatcher. When Ashley
did not testify in complete conformity with her prior
statements, the state sought to admit Ashley’s written
statement under State v. Whelan, 200 Conn. 743, 753,
513 A.2d 86, cert. denied, 479 U.S. 994, 107 S. Ct. 597,
93 L. Ed. 2d 598 (1986). Defense counsel objected. He
argued that if the court were to admit the statement,
the recording of the 911 call, if ultimately admitted
for substantive purposes, would constitute cumulative
evidence because the statement “says everything the
tape says plus more.” The state contended that both
pieces of evidence were necessary for it to prove the
two charges against the defendant. Specifically, the
state noted that the written statement included Ashley’s
allegation that the defendant had prevented her from
calling the police, information that she did not convey
to the 911 dispatcher.

The court admitted both the recording and the written
statement under Whelan. As to whether the recording
was cumulative, the court noted that, although it was
in some ways duplicative of the written statement, the
recording was uniquely valuable because it allowed the
court as the fact finder to assess Ashley’s state of mind
when she called 911. The court also noted that it was
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able to determine “what’s cumulative and what’s not”
after having reviewed the two pieces of evidence.

As a preliminary matter, the state argues that the
defendant waived at trial his claim that Ashley’s 911
call constituted cumulative evidence. We disagree. At
the time of the purported waiver, Ashley’s statements
could not properly have been admitted under the busi-
ness record exception. See General Statutes § 52-180;
Conn. Code Evid. § 8-4 (a). “Statements and information
obtained from . . . persons outside the ‘business’ are
not admissible even though they are included in a busi-
ness record because it is the duty to report in a business
context that provides the reliability [that] justif[ies] this
hearsay exception. . . . [IJnformation in a business
record if obtained from a person with no duty to report
is . . . admissible [only if it falls] within another hear-
say exception . . . .” (Citations omitted.) C. Tait, Con-
necticut Evidence (3d Ed. 2001) § 8.28.7, pp. 673-74;
see also State v. Berger, 249 Conn. 218, 231, 733 A.2d
156 (1999); State v. Torellt, 103 Conn. App. 646, 660-62,
931 A.2d 337 (2007) (noting that 911 statements from
citizens are admissible only where they fall within hear-
say exception other than business record exception).
Thus, under the foundation laid by the state when it
first sought to admit the recording as a full exhibit,
Ashley’s statements to the dispatcher constituted inad-
missible hearsay, and the state had not identified
another exception that would render them admissible.
The court implicitly recognized this distinction by ini-
tially limiting the state’s use of the 911 call to prove
that the Hartford police had been dispatched to Ashley’s
apartment—a use of the recording that would not have
required consideration of the truth of Ashley’s state-
ments. The court assured the defendant that, if the
state later sought to admit the recording for substantive
purposes, his objections could be renewed.” When the

% The state contends that when the prosecutor “sought to admit the audio
recording . . . under the business record exception to the hearsay rule, it
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state later sought admission of the recording under
Whelan, the defendant timely objected on the additional
ground that it was cumulative of the written statement.
We therefore turn to the merits of the defendant’s claim.

“The trial court’s ruling on evidentiary matters will
be overturned only upon a showing of a clear abuse of
the court’s discretion. . . . We will make every reason-
able presumption in favor of upholding the trial court’s
ruling, and only upset it for a manifest abuse of discre-
tion. . . . [Thus, our] review of such rulings is limited
to the questions of whether the trial court correctly
applied the law and reasonably could have reached
the conclusion that it did.” (Internal quotation marks
omitted.) State v. Coccomo, 302 Conn. 664, 670-71, 31
A.3d 1012 (2011).

Relevant evidence may be excluded if it will cause
“undue delay, waste of time or needless presentation
of cumulative evidence.” Conn. Code Evid. § 4.3. “In
excluding evidence on the ground that it would be only
cumulative, care must be taken not to exclude merely
because of an overlap with evidence previously
received. To the extent that evidence presents new mat-
ter, it is obviously not cumulative with evidence pre-
viously received.” (Emphasis in original; internal
quotation marks omitted.) State v. Parris, 219 Conn.
283, 293, 592 A.2d 943 (1991), quoting 2 D. Louisell &

laid the appropriate foundation for so doing, and the trial court admitted
it as such.” This characterization suggests a clarity that was absent from
the colloquy regarding the admissibility of the recording. When the state
initially moved to admit the CD as a full exhibit, it did not articulate a basis
for admitting Ashley’s hearsay statements. As noted previously, without an
additional hearsay exception, Ashley’s statements were not admissible under
the business record exception. Because the state had not proffered a basis
for admitting these statements, it was not unreasonable for the defendant
to have consented to the admission of the physical CD, but not to its contents.
That the court ultimately admitted the recording under Whelan undermines
the state’s position that the full recording had already been admitted for its
truth under the business record exception when the defendant first objected.
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C. Mueller, Federal Evidence (1985) § 128. Multiple
statements by an individual recounting the same event,
made to different people at different times, may be
relevant to show that the statements were consistent.
See State v. Parris, supra, 294. “Rather than [being]
prejudicially cumulative . . . [such overlapping evi-
dence] demonstrat[es] . . . that the victim previously
had reported the incident she described on direct exam-
ination in a constant and consistent fashion.” Id. Rele-
vant cumulative evidence is properly excluded when,
in the court’s exercise of discretion, it is unfairly cumu-
lative and, thus, is more prejudicial than probative.
Id., 293.

In the present case, the court did not abuse its discre-
tion by admitting both Ashley’s 911 call and written
statement. Although there was some overlap between
the two sources, the written statement did not contain
all of the factual information conveyed in the recording
of the 911 call. The recording included details about the
defendant’s treatment of Demaio during their departure
that the statement did not and also allowed the court
to assess Ashley’s state of mind immediately after the
assault of Demaio. The recording demonstrated that
Ashley feared the defendant, which may have
accounted for her reluctance to testify candidly, and
her urgent tone demonstrated her genuine concern for
Demaio’s safety. Moreover, the defendant placed Ash-
ley’s veracity squarely in issue. Having done so, the
defendant could not also remove from the fact finder
the very tools by which to make a credibility determina-
tion; the consistency between the 911 call and the writ-
ten statement was relevant for this purpose. See id.
Finally, even if these two pieces of clearly relevant
evidence were cumulative, the defendant has not
alleged any unfair prejudice that resulted from their
admission. He asserts only that the 911 call strength-
ened the case against him, but it is axiomatic that evi-
dence is not unfairly prejudicial merely because it is
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incriminating. See State v. James G., 268 Conn. 382,
399, 844 A.2d 810 (2004) (“[a]ll adverse evidence is [by
definition] damaging to one’s case, but [such evidence]
is inadmissible only if it creates undue prejudice so
that it threatens an injustice were it to be admitted”
[emphasis in original; internal quotation marks
omitted]).%

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT ». SCOTT A. CRAWLEY
(AC 32610)

Gruendel, Bear and Bishop, Js.
Syllabus

Convicted, following a trial to the court, of the infraction of failure to obey
traffic signals and, following a jury trial, of the crimes of interfering
with an officer, operating a motor vehicle while his license was under
suspension, possession of marijuana, possession of drug paraphernalia,
possession of narcotics and possession of narcotics with intent to sell
by a person who is not drug-dependent, the defendant appealed to

0The defendant additionally argues that under State v. Bermudez, 95
Conn. App. 577, 897 A.2d 661 (2006), it was improper for the court to permit
the prosecutor to present extrinsic evidence of Ashley’s written statement
and the recording of her 911 call. See id., 585 (“the appellate courts in
this state have established that when a witness admits to making a prior
inconsistent statement, additional evidence of the inconsistency is merely
cumulative”). Although § 6-10 of the Connecticut Code of Evidence generally
precludes the use of extrinsic evidence of a prior inconsistent statement
once the witness admits making such statement, Ashley never adopted
material aspects of her prior statements. She testified that she did not
witness the defendant cut Demaio and that she had made only one 911 call.
In the absence of an admission, evidence of the prior inconsistent statements
is not cumulative. See State v. Daskam, 10 Conn. App. 50, 54, 521 A.2d
587 (where witness refuses to admit to making prior material statements,
extrinsic evidence of prior inconsistency not merely cumulative), cert.
denied, 203 Conn. 806, 525 A.2d 520 (1987). Moreover, the Bermudez court
“emphasize[d] that the decision to admit extrinsic evidence for impeachment
purposes is vested in the liberal discretion of the trial court.” State v.
Bermudez, supra, 586.
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this court. The defendant’s conviction stemmed from charges brought
against him in two informations that were tried together. After the jury
was selected and just before the presentation of evidence, the defendant
claimed that an attorney, B, had represented him in the first case, rather
than the attorney, F, who was present and who had filed an appearance
in the case in lieu of his colleague, H. The court, after taking a recess,
informed the defendant that F was his attorney and denied the defen-
dant’s request for a continuance to hire new counsel, and the defendant
left the courtroom during the trial. Held:

1. The defendant could not prevail on his unpreserved claim that the trial
court improperly continued the trial in his absence without ascertaining
that he had validly waived his sixth amendment right to confrontation;
where, as here, the court indicated to the defendant that the trial would
continue in his absence and he voluntarily left after he refused to accept
F as his attorney, the defendant waived his right to be present during
trial and, having done so, he failed to demonstrate that the alleged
constitutional violation clearly deprived him of a fair trial.

2. The trial court did not abuse its discretion in refusing to grant the defendant
a continuance to allow him to obtain alternate counsel: although F
stated that there had been a breakdown in the communication with
the defendant, the court reasonably concluded that the defendant was
responsible for whatever lack of communication existed at the outset
of his trial, and, thus, he could not now rely on a breakdown in communi-
cation that he induced to argue that his motion for a continuance to
find new counsel should have been granted; furthermore, the defendant’s
claim that a continuance was warranted because the law firm of B and
H appeared as counsel of record on the judicial branch website was
unavailing, as F was the only attorney with an appearance filed on the
defendant’s behalf, neither H nor B represented the defendant in any
of the pending matters, both F and the prosecutor confirmed that F
was the counsel of record in both cases, and the defendant did not
demonstrate that there existed the exceptional circumstances necessary
to warrant a delay by a last minute replacement of counsel; moreover,
the record supported the court’s finding that the defendant’s request
for a continuance to obtain new counsel was merely an attempt to delay
the proceedings.

3. The defendant could not prevail on his claim that the trial court abused
its discretion and denied him due process of law by proceeding with
the trial without further determining whether he was competent to stand
trial; although, after the defendant left the courtroom, F made an oral
motion for a competency evaluation, claiming that the defendant’s
behavior suggested that he was not in touch with reality, the court was
not required to accept F's opinion and did not abuse its discretion in
denying the motion after it found, on the basis of its own observations,
that the defendant merely was attempting to disrupt the orderly presenta-
tion of evidence, which was not sufficient to establish incompetence.

Argued May 14—officially released September 11, 2012
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Procedural History

Information, in the first case, charging the defendant
with two counts each of the crimes of interfering with
an officer and assault of public safety personnel, and
with the crimes of possession of a controlled substance,
possession of drug paraphernalia and operating a motor
vehicle while his license was under suspension, and
substitute two part information, in the second case,
charging the defendant, in the first part, with the crimes
of possession of narcotics, possession of narcotics with
intent to sell by a person who is not drug-dependent
and operating a motor vehicle while his license was
under suspension, and with the infraction of failure to
obey traffic control signals, and, in the second part,
with having committed crimes while released on bond,
brought to the Superior Court in the judicial district of
Hartford, geographical area number twelve, where the
cases were consolidated; thereafter, the defendant was
tried to the court, Swords, J., on the charge of failure
to obey traffic control signals in the second case; judg-
ment of guilty; subsequently, the cases were tried to
the jury; verdicts of guilty of two counts each of interfer-
ing with an officer and operating a motor vehicle while
his license was under suspension, and of possession of
marijuana, possession of drug paraphernalia, posses-
sion of narcotics and possession of narcotics with intent
to sell by a person who is not drug-dependent; there-
after, the defendant was tried to the court on the second
part of the information in the second case; judgments
of guilty and sentence enhanced for having committed
crimes while released on bond, from which the defen-
dant appealed to this court; subsequently, the court,
Swords, J., issued a rectification of its decision.
Affirmed.

Glenn W. Falk, special public defender, for the appel-
lant (defendant).
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Robert J. Scheinblum, senior assistant state’s attor-
ney, with whom, on the brief, were Gail P. Hardy,
state’s attorney, and Kathleen A. Dwyer, senior assis-
tant state’s attorney, for the appellee (state).

Opinion

GRUENDEL, J. The defendant, Scott A. Crawley,
appeals from the judgments of conviction, rendered
following a jury trial, of various offenses related to two
separate incidents. On appeal, the defendant claims that
the trial court (1) improperly proceeded with the trial
in his absence without ascertaining that he wvalidly
waived his right to confrontation, (2) failed to grant a
continuance to allow him to obtain alternative counsel
and (3) failed to hold a second competency hearing.!
We affirm the judgments of the trial court.

The defendant’s appeal involves two files for offenses
committed during two separate incidents. The first file
pertained to charges against the defendant arising from
a May 23, 2002 incident (first case), with docket num-
bers CR-02-0183551-S and MV-02-0346006-S, and the
second file pertained to those charges against the defen-
dant arising from a September 5, 2002 incident (second
case), with docket numbers CR-02-0185248-S and MV-
02-0383935-S. The two files were consolidated and were
to be tried jointly before a jury. On March 9, 2004,
after the jury had been selected and just before the
presentation of evidence was to begin, the defendant
appeared before the court outside of the presence of

! The defendant also claims that the court deprived him of his right to a
jury trial by enhancing his sentence pursuant to General Statutes § 53a-40b
based on its finding that he committed the offenses while out on bond. The
defendant concedes that this claim is bound by State v. Fagan, 280 Conn.
69, 905 A.2d 1101 (2006), cert. denied, 549 U.S. 1269, 127 S. Ct. 1491, 167
L. Ed. 2d 236 (2007). In Fagan, our Supreme Court rejected the claim that
a trial court deprives a defendant of his constitutional right to a jury trial
when it enhances its sentence pursuant to § 53a-40b. Id., 89—-102. Accordingly,
we do not address this claim.
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the jury. He informed the court that attorney Terri Bayer
represented him in the first case, and not attorney Don-
ald Freeman, who was present. The courtroom clerk
noted that there was an undated appearance from Bayer
and that Freeman had filed an appearance on October
24, 2002, in lieu of attorney John Hyde, a colleague of
Bayer’s. The defendant reiterated that Bayer was his
lawyer, that he had written her aletter and that Freeman
was not his lawyer. Freeman stated that in October, he
had conversations with the defendant and Hyde and
agreed to file an appearance in lieu of Hyde in the first
case. The state agreed that the only appearance in its
file was for Freeman and that it was for both cases.

The court took a ten minute recess and requested
that the court clerk’s office contact Bayer's office to
determine whether either Bayer or Hyde represented
the defendant. The defendant began “acting up” with
the courtroom marshal, and the court instructed the
marshal to remove the defendant from the courtroom.
Following the recess, the court warned the defendant
that his behavior earlier interrupted the proceedings
and that continued disturbances would not be tolerated.
The court told the defendant that if he continued to
conduct himself in such amanner, he would be removed
from the courtroom and would not be able to participate
in the trial. The court also asked the defendant if he
understood. The defendant replied that he did.

The court then informed the defendant that the
clerk’s office had reached Hyde and that it was his
position that neither he nor Bayer represented the
defendant in the matter. The defendant stated that Free-
man did not represent him, either, and that he needed
to obtain new counsel. The court informed the defen-
dant that Freeman did represent him, as he had filed
an appearance. The defendant disputed that, stating
that he had a say in who would be his attorney. The
court informed the defendant that he indeed did have
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a say in who would be his attorney, but only up until
the time of trial, after which he needed a continuance
from the court to hire new counsel. The defendant
stated that he wanted to hire different counsel. The
court denied the request because (1) the case had been
pending since May, 2002, (2) Freeman’s appearance had
been in the file since October 24, 2002, (3) the case
already had been continued thirteen or fourteen times
and (4) Hyde did not appear for the defendant on any
of those continuances, nor did anyone else from his
firm. The court concluded that because the jury had
been selected and the presentation of evidence was to
commence that morning, Freeman would continue to
represent the defendant.

Thereafter, a discussion ensued about whether the
defendant wanted to accept the state’s plea offer rather
than proceed to trial. The defendant did not accept the
offer. The court then asked the parties whether there
was anything further before it brought in the jury. The
court and the defendant had another exchange about
Freeman that culminated in the defendant’s leaving the
courtroom.? Freeman subsequently made an oral

% The following colloquy transpired between the court and the defendant:

“The Defendant: He’s not my lawyer, so I'm leaving the courtroom. You
all can do whatever you want to do, I'm leaving. Youre not my lawyer.
You're not representing me. So, I'll leave the courtroom.

“The Court: Mr. Crawley, if you want to voluntarily absent yourself from
the proceedings, that’s your choice.

“The Defendant: I want to leave the courtroom. He’s not my lawyer. You
can’t force him to represent me on this case. You can’t force him. So, I'm
leaving the courtroom.

“The Court: Okay.

“The Defendant: You can’t force him to represent me on this case.

“The Court: Okay.

“The Defendant: He’s not my lawyer. I paid Terri Bayer for this case, so
she’s supposed to be here.

“The Court: All right, you can remove the defendant since he does not
want to be present during the proceedings.

“The Marshal: Yes, Your Honor.

“(WHEREUPON, THE DEFENDANT VOLUNTARILY ASKED TO BE
REMOVED FROM THE COURTROOM.)
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motion for a competency examination pursuant to Gen-
eral Statutes § 54-56d (c), which the court denied.

The defendant was not present during the direct or
cross-examination of any of the witnesses. As to the
first case, the jury found the defendant guilty of posses-
sion of marijuana in violation of General Statutes § 21a-
279 (c), possession of drug paraphernalia in violation of
General Statutes § 21a-267, operation of a motor vehicle
while his license was under suspension in violation of
General Statutes § 14-215 (a) and two counts of interfer-
ing with a police officer in violation of General Statutes
§ 53a-167 (a). The jury also found the defendant guilty
of possession of narcotics in violation of § 21a-279 (a),
possession of narcotics with intent to sell by a person
who is not drug-dependent in violation of General Stat-
utes § 21a-278 (b) and operation of a motor vehicle
while his license was under suspension in violation of
§ 14-215 (a) related to the second case.

Pursuant to a part B information, the court found
that the defendant committed the offenses related to
the second case while on release, thereby subjecting
him to a sentence enhancement pursuant to General
Statutes § 53a-40b. On June 3, 2004, the court imposed
a total effective sentence of twenty-seven years incar-
ceration. Following a trial on the merits, a habeas court
restored the defendant’s appellate rights on May 17,
2010. This appeal followed. Additional factual and pro-
cedural history will be set forth as necessary.

I

The defendant claims first that the court improperly
continued the trial in his absence without ascertaining

“The Court: If you change your mind, Mr. Crawley, and you want to
come back—

“The Defendant: As long as Terri Bayer is here, I'll change my mind. I'll
come back.

“The Court:—please let the marshal know.

“(WHEREUPON, THE DEFENDANT WAS TAKEN BACK TO LOCKUP).”
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that he validly waived his sixth amendment right to
confrontation. We disagree.

The defendant affirmatively requests review of this
claim pursuant to State v. Golding, 213 Conn. 233, 239—
40, 567 A.2d 823 (1989).> We review the defendant’s
claim because the record is adequate for review and
the claim is of constitutional magnitude. See State v.
Pecler, 271 Conn. 338, 369 n.29, 857 A.2d 808 (2004),
cert. denied, 546 U.S. 845, 126 S. Ct. 94, 163 L. Ed. 2d
110 (2005). We determine, however, that the defendant
waived his right to be present during the trial and con-
clude that the alleged constitutional violation therefore
fails to satisfy the third prong of Golding.

“It has long been settled that an accused enjoys a
right both at common law and pursuant to the sixth
amendment’s confrontation clause to be present at all
stages of trial. . . . It is also well settled that under
the due process clauses of the fifth and fourteenth
amendments a defendant must be allowed to be present
at his trial to the extent that a fair and just hearing
would be thwarted by his absence. . . . Nevertheless,
the defendant’s presence is not required when the right
is waived. Waiver in this context is addressed both in
our rules of practice and in our case law.

“Under our rules of practice, the trial court in its
discretion may exclude the defendant if it determines
that the defendant waived his right to be present or if
the defendant’s absence is justified due to his or her

3 Under Golding, “a defendant can prevail on a claim of constitutional
error not preserved at trial only if all of the following conditions are met:
(1) the record is adequate to review the alleged claim of error; (2) the claim
is of constitutional magnitude alleging the violation of a fundamental right;
(3) the alleged constitutional violation clearly exists and clearly deprived
the defendant of a fair trial; and (4) if subject to harmless error analysis,
the state has failed to demonstrate harmlessness of the alleged constitutional
violation beyond a reasonable doubt.” (Emphasis in original.) State v. Gold-
ing, supra, 213 Conn. 239-40.
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conduct. Practice Book § 44-8 provides in relevant part:
The defendant must be present at the trial and at the
sentencing hearing, but, if the defendant will be repre-
sented by counsel at the trial or sentencing hearing,
the judicial authority may: (1) Excuse the defendant
from being present at the trial or a part thereof or the
sentencing hearing if the defendant waives the right to
be present; (2) Direct that the trial or a part thereof or
the sentencing hearing be conducted in the defendant’s
absence if the judicial authority determines that the
defendant waived the right to be present . . . .

“Relevant cases instruct that [a] defendant in a crimi-
nal prosecution may waive one or more of his or her
fundamental rights. . . . In [State v.] Patterson, [230
Conn. 385, 396, 645 A.2d 535 (1994)], our Supreme Court
stated that [i]n some circumstances, a waiver of rights
must be knowing, voluntary and intelligent, and it must
be expressly made. . . . In other circumstances,
waiver can be implied. . . . Our Supreme Court has
. . . held that a defendant may waive his constitutional
right to be present during trial merely by an unexplained
absence. . . .

“In discussing the circumstances in which a valid
waiver might be present, our Supreme Court noted that
[w]hether there has been an intelligent and competent
waiver of the right to presence must depend, in each
case, upon the particular facts and circumstances sur-
rounding that case. . . . [A] waiver of the right to be
present at a criminal trial may be inferred from certain
conduct engaged in by the defendant after the trial
has commenced.” (Citations omitted; internal quotation
marks omitted.) State v. Vines, 71 Conn. App. 751, 767-
68, 804 A.2d 877 (2002), aff'd, 268 Conn. 239, 842 A.2d
1086 (2004). “[A] trial court need not engage in a collo-
quy with a defendant expressly focused on the defen-
dant’s understanding of his right to be present to
determine that a waiver of the right of presence was
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valid. Rather, the court may infer the defendant’s waiver
from the totality of his acts and conduct, so long as the
defendant has been adequately informed that the trial
would continue in his absence.” State v. Gonzalez, 205
Conn. 673, 689, 535 A.2d 345 (1987).

The record in this case is sufficient to support the
conclusion that the defendant waived his right to be
present during the trial. When the defendant’s behavior
initially interrupted the proceedings, the court warned
the defendant that further interruptions would not be
tolerated, and that if he continued to behave in such a
manner, he would be removed from the courtroom dur-
ing the trial and would not be able to participate in the
trial. The court asked the defendant if he understood,
and he said yes. Although the defendant was not
removed because of his disruptive conduct, that state-
ment informed him that the trial could continue in his
absence. When the defendant later refused to accept
Freeman as his attorney, he told the court that he was
leaving the courtroom and that “[y]ou all can do what-
ever you all want to do, I'm leaving.” The defendant’s
statement indicates that he understood the proceedings
would continue in his absence. The court informed the
defendant that it was his choice to leave, and the defen-
dant then voluntarily asked to be removed from the
courtroom. The court instructed the marshal that the
defendant could be removed “since [the defendant]
does not want to be present during the proceedings.”
This statement again indicated to the defendant that
the proceedings would continue in his absence. The
court also informed the defendant that if he changed
his mind and wanted to come back, he should let the
marshal know. The defendant did choose to return to
the proceedings and was present when the court deliv-
ered its charge to the jury.

We appreciate that the defendant’s right to be present
at all stages of his trial is “scarcely less important to
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the accused than the right of trial itself.” Diaz v. United
States, 223 U.S. 442, 455, 32 S. Ct. 250, 56 L. Ed. 500
(1912). However, “[w]e cannot permit an accused to
elect one course at the trial and then . . . to insist on
appeal that the course which he rejected at the trial be
reopened to him . . . .” (Internal quotation marks
omitted.) State v. Drakeford, 202 Conn. 75, 81, 519 A.2d
1194 (1987). “If a defendant deliberately leaves the
courtroom after his trial has begun, he forfeits his right
to be present at trial. . . . Having forfeited that right,
he cannot be allowed to claim any advantage because
of his absence.” (Citation omitted.) Id.

Where, as here, the court indicated to the defendant
that the trial would continue in his absence and he
voluntarily left, the defendant’s waiver may be inferred
from his conduct. See State v. Gonzalez, supra, 205
Conn. 689. Because the defendant waived his right to
be present for the trial, we conclude that he has failed
to demonstrate that the alleged constitutional violation
clearly deprived him of a fair trial. The defendant, there-
fore, has failed to satisfy his burden pursuant to the
third prong of Golding.

II

The defendant claims next that the court abused its
discretion in refusing to grant a continuance to allow
him to obtain alternative counsel. We disagree.

Although the original appearance forms are not in the
record before us, the transcripts of various proceedings

4 Recognizing that importance, we agree with our Supreme Court’s state-
ment in State v. Drakeford, 202 Conn. 75, 81, 519 A.2d 1194 (1987), that
“[w]hile we have not required the procedure of bringing the defendant
personally before the court, advising him of his right to be present, and
then permitting a knowing and intelligent waiver . . . we do believe that
a defendant should be warned of the consequences of his failure to attend
trial.” (Citation omitted.) The court concluded, however, that “it is sufficient
if the trial court indicates to the defendant that the trial will continue in
his absence”; id.; and it is therefore that standard that we apply in the
present case.
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offer some indication of the appearances that were
made on behalf of the defendant. On September 19,
2002, Freeman and Hyde appeared before the court.
The defendant also was present. Freeman told the court
that he represented the defendant in docket number
CR-02-0185248-S, the second case, and Hyde told the
court that he represented the defendant in the first case,
docket number CR-02-0183551-S. Freeman explained at
the start of the trial that in October, he had conversa-
tions with the defendant and Hyde and, on the basis of
those conversations, he agreed to file his appearance
in lieu of Hyde in the first case. On October 24, 2002,
both attorneys again appeared before the court, and
Hyde told the court that Freeman was going to file an
appearance in lieu of his appearance in the first case.®
From that point on, neither Hyde nor Bayer appeared
in court on the defendant’s behalf.

“The determination of whether to grant a request for
a continuance is within the discretion of the trial court,
and will not be disturbed on appeal absent an abuse of
discretion. . . . A reviewing court is bound by the prin-
ciple that [e]very reasonable presumption in favor of
the proper exercise of the trial court’s discretion will
be made. . . . To prove an abuse of discretion, an
appellant must show that the trial court’s denial of a
request for a continuance was arbitrary. . . . There are
no mechanical tests for deciding when a denial of a
continuance is so arbitrary as to violate due process.
The answer must be found in the circumstances present
in every case, particularly in the reasons presented to
the trial judge at the time the request is denied. . . .
After the commencement of trial, neither a right to be
represented by counsel of choice nor a right to due
process entitle a defendant to a continuance on
demand. . . .

% The record before us does not reflect whether the defendant was present
for this proceeding, as he was for the September 19, 2002 proceeding.
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“Among the factors that may enter into the court’s
exercise of discretion in considering a request for a
continuance are the timeliness of the request for contin-
uance; the likely length of the delay . . . the impact
of delay on the litigants, witnesses, opposing counsel
and the court; the perceived legitimacy of the reasons
proffered in support of the request . . . the timing of
the request; the likelihood that the denial would sub-
stantially impair the defendant’s ability to defend him-
self; [and] the availability of other, adequately equipped
and prepared counsel to try the case. . . . We are espe-
cially hesitant to find an abuse of discretion where the
court has denied a motion for continuance made on
the day of the trial. . . . In order to work a delay by
a last minute [replacement] of counsel there must exist
exceptional circumstances.” (Citations omitted; empha-
sis in original; internal quotation marks omitted.) State
v. Ross V., 110 Conn. App. 1, 7-8, 953 A.2d 945, cert.
denied, 289 Conn. 939, 958 A.2d 1247 (2008).

The defendant argues that, because Freeman stated
that there had been a breakdown in communication, the
court improperly denied his request for a continuance to
find new counsel. Our Supreme Court has observed
that “[a]lthough under some circumstances a complete
breakdown in communication between a defendant and
his counsel may warrant appointment of new counsel

. a defendant is not entitled to demand a reassign-
ment of counsel simply on the basis of a breakdown
in communication which he himself induced.” (Citation
omitted; internal quotation marks omitted.) Sekou v.
Warden, 216 Conn. 678, 688, 583 A.2d 1277 (1990). In
moving for a competency evaluation, Freeman stated
that there had been a breakdown in communication
because the defendant “listens to nothing. And not only
does he not listen, he doesn’t allow me to speak.” The
court reasonably concluded that the defendant was
responsible for whatever lack of communication
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existed at the outset of his trial.® Accordingly, the defen-
dant cannot now rely on a breakdown in communica-
tion that he induced to argue that his motion for a
continuance to find new counsel should have been
granted.

The defendant additionally argues that, because Bay-
er's and Hyde’s firm still appears as counsel of record
on the Judicial Branch’s website in MV-02-0383935-S,
the motor vehicle docket associated with the second
case, there was sufficient cause to grant a continuance.
We cannot discern whether Freeman had an appearance
in the motor vehicle file associated with the second
case from the record before us. We reiterate that both
attorneys represented to the court that although Hyde
initially represented the defendant in the first case and
Freeman in the second, Freeman filed an appearance
in lieu of Hyde in the first matter. There is no indication
in the transcripts or the record before us that Hyde,
nor his colleague Bayer, ever filed an appearance in
the second case. At no time was it brought to the court’s
attention that Freeman did not have an appearance
filed for docket number MV-02-0383935-S. The court
ascertained that Freeman was the only attorney with
an appearance filed on the defendant’s behalf and con-
firmed that neither Hyde nor Bayer represented the
defendant in any of the pending matters. Both Freeman
and the prosecutor confirmed that Freeman was the
counsel of record in both cases. On the basis of our
review of the record, we cannot conclude that the court
abused its discretion by denying the request for a contin-
uance because of the confusion caused by the various
appearances. The defendant has not demonstrated that
there existed the exceptional circumstances necessary

In ruling on Freeman’s motion for a competency evaluation, the court
stated: “I don’t find that he’s unable to understand the proceedings, or
unable to assist counsel. I just find that he’s a management problem in that
he doesn’t like what he’s hearing and so he’s acting out accordingly.”
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to warrant a delay by a last minute replacement of
counsel. See State v. Ross V., supra, 110 Conn. App. 8.

We also note the court’s finding that the defendant’s
request was an attempt to delay the proceedings. In
ruling on Freeman’s motion for a competency evalua-
tion, the court noted that “the whole issue with attorney
Bayer representing him, he decided to bring this morn-
ing just as we're about to start the evidence in this case,
even though neither Ms. Bayer, nor Mr. Hyde nor anyone
from their office had been in court with him for the
last thirteen or fourteen court appearances. If [the
defendant] truly believed that . . . Ms. Bayer repre-
sented him or Mr. Hyde, then that's something that
he would have made known to the court sometime in
advance. So, what I discern from that is that the defen-
dant [is] not liking where we are at in terms of this
trial, in other words . . . [he] is now doing everything
he can to disrupt the orderly presentation of evidence
in this case.” “A court need not permit the replacement
of counsel upon a defendant’s mere whimsical demand
and certainly not where it is evident that a professed
disenchantment with his lawyer is a subterfuge to
secure an unwarranted delay in the trial.” (Internal quo-
tation marks omitted.) Sekou v. Warden, supra, 216
Conn. 686-87. The record supports the court’s finding
that the defendant had other opportunities to make
known to the court that Freeman was not his counsel
of choice in the first case. For example, the defendant
was present in court with Freeman on March 2, 2004,
for jury selection, at the outset of which the court
informed the jury panel that the case involved charges
related to two files from two incidents. In light of the
court’s finding that the defendant’s request for a contin-
uance to find new counsel was merely a delay tactic,
we cannot conclude that the court abused its discretion
in denying such a request.
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I

The defendant also claims that the court abused its
discretion and denied him due process of law by pro-
ceeding with the trial without further determining
whether he was competent to stand trial. We disagree.

After the defendant left the courtroom, Freeman
made an oral motion for a competency evaluation pur-
suant to § 54-56d. Freeman argued that the defendant’s
behavior suggested that he was “not in touch with real-
ity.” He argued that there had been a breakdown in
communication and that there is “a mental process that
prevents [the defendant] from cooperating with coun-
sel.” The court denied the motion and concluded, based
on its observations of the defendant, that he merely
was attempting to disrupt the orderly presentation of
evidence in this case. It did not find that he was unable
to understand the proceedings or unable to assist coun-
sel, and determined that there was no psychiatric com-
ponent to the defendant’s behavior.

“As a matter of constitutional law, it is undisputed
that the guilty plea and subsequent conviction of an
accused person who is not legally competent to stand
trial violates the due process of law guaranteed by the
state and federal constitutions. . . . This constitu-
tional mandate is codified in our state law by . . . § 54-
56d (a), which provides that [a] defendant shall not be
tried, convicted or sentenced while he is not competent.
For the purposes of this section, a defendant is not
competent if he is unable to understand the proceedings
against him or to assist in his own defense. . . . [Sec-
tion] 54-56d (b), however, posits a presumption in favor
of a defendant’s competence. . . . Every criminal
defendant is presumed to be competent. General Stat-
utes § 54-56d (b). During the course of the criminal
proceedings, however, if it appears that the defendant
is not competent, either party or the court may request
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an examination to determine the defendant’s compe-
tency. General Statutes § 54-56d (c).

“The provisions of § 54-56d state that if it appears
that the defendant is not competent, and if the trial
court finds that a request for a competency evaluation
is justified, the court must order a competency examina-
tion. We have interpreted this standard as requiring a
competency evaluation any time a reasonable doubt is
raised regarding the defendant’s competency. . . . To
establish such reasonable doubt, the defendant must
present substantial evidence, not merely allegations,
that he is incompetent. . . . Substantial evidence is a
term of art. Evidence encompasses all information
properly before the court, whether it is in the form of
testimony or exhibits formally admitted or it is in the
form of medical reports or other kinds of reports that
have been filed with the court. Evidence is substantial
if it raises a reasonable doubt about the defendant’s
competency . . . .

“We review the court’s ruling on a motion for a com-
petency evaluation under the abuse of discretion stan-
dard. . . . In determining whether the trial court [has]
abused its discretion, this court must make every rea-
sonable presumption in favor of [the correctness of] its
action. . . . Our review of a trial court’s exercise of
the legal discretion vested in it is limited to the questions
of whether the trial court correctly applied the law and
could reasonably have reached the conclusion that it
did.” (Citations omitted; internal quotation marks omit-
ted.) State v. Kendall, 123 Conn. App. 625, 6560-51, 2
A.3d 990, cert. denied, 299 Conn. 902, 10 A.3d 521 (2010).

The defendant argues that the court improperly
rejected his counsel’s representations that his “behavior
suggests . . . that he is not in touch with reality” and
that “there’s something not quite right in his head.” We
disagree. “Although the opinion of defense counsel is
a factor to be considered when considering a § 54-56d
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motion, the court need not accept counsel’s opinion
without question.” State v. Collazo, 113 Conn. App. 651,
663, 967 A.2d 597, cert. denied, 293 Conn. 904, 976 A.2d
705 (2009). The court denied the motion on the basis
of its own observations of the defendant. See State v.
DesLaurier, 230 Conn. 572, 590, 646 A.2d 108 (1994)
(trial court may rely on its own observations of defen-
dant, including demeanor, tone and attitude). The
court’s observation of the defendant in this case was
that his lack of cooperation with counsel was an attempt
to delay or disrupt the proceedings. Such behavior is
insufficient to establish incompetence. See State v.
Johnson, 22 Conn. App. 477, 489, 578 A.2d 1085 (defen-
dant’s “obstreperous, uncooperative or belligerent
behavior” including refusal to return to court and hostil-
ity toward attorney did not require competency evalua-
tion), cert. denied, 216 Conn. 817, 580 A.2d 63 (1990).
The court did not abuse its discretion in denying the
motion for a competency evaluation.

The judgments are affirmed.

In this opinion the other judges concurred.

COMMISSION ON HUMAN RIGHTS AND
OPPORTUNITIES v. CITY
OF HARTFORD ET AL.
(AC 32894)

DiPentima, C. J., and Beach and Sheldon, Js.
Syllabus

The plaintiff commission on human rights and opportunities appealed to
the trial court from the decision of the commission’s human rights
referee dismissing the claims of discrimination and retaliation made by
the complainant, P, a Hartford police officer. P had filed a complaint with
the commission alleging that the police department had discriminated
against her on the basis of her gender and disability during the process of
selecting trainees for the position of canine handler in January-February,
2003, and in September, 2003. Specifically, P had filed a complaint
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with the commission in August, 2003, alleging that she was denied the
opportunity to be trained as a canine handler during the selection process
in January-February, 2003, because of her gender and physical disability.
In October, 2003, she amended her complaint to add a claim of retalia-
tion, claiming that she was denied the position because she had opposed
discriminatory employment practices and because of the initial com-
plaint she had filed with the commission. The trial court rendered judg-
ment sustaining the appeal and remanded the matter to the referee
on the issues of pretext, physical disability, gender stereotyping and
retaliation. On the appeal to this court by the defendant city of Hart-
ford, held:

1. The city could not prevail on its claim that the trial court improperly
denied its motion to dismiss, in which the city claimed that a May, 2010
order of the trial court remanding the matter to the referee to issue a
clarification was a final judgment pursuant to statute (§ 4-183 [j]), that
the court’s jurisdiction over the matter had terminated, and that the
court had no jurisdiction to hear the matter subsequently and to render
its judgment; although a remand issued pursuant to § 4-183 (j) constitutes
a final judgment for the purposes of appeal irrespective of the nature
of the remand and administrative proceedings that are expected to
follow it, the court’s remand order here directing the referee to clarify
three points was not made pursuant to § 4-183 (j) and properly could
be characterized as a request for an articulation and, therefore, was not
a final judgment.

2. The trial court improperly reversed the decision of the referee and
remanded the discrimination claim to him on the issue of pretext, that
court having improperly concluded that he failed to consider all the
evidence of a discriminatory environment when making a determination
on the issue of pretext; the referee’s findings indicated that he considered
the work environment and his conclusions were supported by substantial
evidence showing that P did not set forth a prima facie case of discrimina-
tion as to a January, 2003 physical agility test that she failed, that the
standard scoring method used for a fitness run was not a pretext for
discrimination, that P did not prove that the reasons provided for her
not having been selected in September, 2003, for the position of canine
handler were pretextual, and that the ranking of candidates for a canine
training academy was objective and not a pretext for discrimination.

3. The trial court improperly reversed the decision of the referee that P did
not provide sufficient evidence of a physical disability and remanded
the case to the referee for the purpose of reconsidering the issue of
physical disability; the referee having found that P belonged to a pro-
tected class by virtue of a mental disability, a finding regarding physical
disability would have added nothing to the legal analysis and could not,
itself, have changed the result and, thus, such a finding was not necessary
in the context of this case and would have provided no greater benefit
to P.
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4. The trial court improperly remanded the gender stereotyping claim to
the referee and stated that P and the commission could seek clarification
on that issue on remand if they wanted to do so; the referee did not
find credible the evidence submitted by P in support of her gender
stereotyping claim, the court’s statement regarding clarification of the
gender stereotyping claim merely highlighted one aspect of the court’s
remand order for further analysis concerning the discrimination claim,
and this court had determined that a remand on the discrimination claim
was improper.

5. The trial court improperly reversed the decision of the referee and
remanded the retaliation claim to the referee, the referee having properly
declined to address the issue of retaliation in relation to the January-
February, 2003 selection process because P’s initial complaint did not
raise it, and her amended complaint was filed too late to raise it in a
timely manner.

Argued November 29, 2011—officially released September 18, 2012
Procedural History

Appeal from the decision by the plaintiff’'s human
rights referee dismissing a complaint of, inter alia, gen-
der discrimination, brought to the Superior Court in
the judicial district of New Britain, where the court,
Cohn, J., granted the motion to be added as a party
plaintiff filed by Dana Peterson; thereafter, the court
remanded the matter to the plaintiff's human rights
referee for clarification of his decision and the plaintiff’s
human rights referee issued a clarification; subse-
quently, the court denied the named defendant’s motion
to dismiss; thereafter, the matter was tried to the court;
judgment sustaining the appeal and remanding the mat-
ter to the plaintiff’s human rights referee for further
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appealed to this court. Reversed; judgment directed.
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Jennifer L. Levi filed a brief for the Transgender
Rights Project of Gay & Lesbian Advocates & Defenders
as amicus curiae.

Opinion

BEACH, J. The defendant city of Hartford! appeals
from the judgment of the trial court rendered in favor
of the plaintiffs, Dana Peterson and the commission on
human rights and opportunities (commission),?
reversing the decision of the commission’s human rights
referee (referee) and remanding the case on various
grounds to the referee for further proceedings. The
defendant claims that the court erred in denying its
motion to dismiss and in subsequently reversing the
decision and remanding the case to the referee on the
issues of pretext, physical disability, gender stereotyp-
ing and retaliation. We reverse the judgment of the
trial court.

On August 6, 2003, Peterson filed a complaint with
the commission alleging that the Hartford police depart-
ment (department) discriminated against her on the

! The commission on human rights and opportunities (commission), in its
decision-making capacity, was also named as a defendant. The commission’s
decision-making division declined to defend the appeal in the trial court
and joined the plaintiffs. See General Statutes § 46a-94. We therefore refer
in this opinion to the city of Hartford as the defendant.

The commission appealed the referee’s decision on behalf of Peterson,
and she later moved to be made a party plaintiff.

2 The commission acts in a dual role of protecting the public interest and
the private complainant. Commission on Human Rights & Opportunities
v. Board of Education, 270 Conn. 665, 683, 855 A.2d 212 (2004). Although
the primary role of the commission is to enforce statutes barring discrimina-
tion and it has an institutional interest in its decision-making process, the
commission also is empowered by statute to prosecute complaints on issues
of public concern. Id., 682-83; see also General Statutes § 46a-94a (a)
(empowering commission to appeal from decisions of administrative refer-
ees within agency in accordance with General Statutes § 4-183 [a]).
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basis of her sex (female) and disability (transsexual
and gender dysphoria) during the process of selecting
trainees for the position of patrol canine handler, in
violation of the Connecticut Fair Employment Practices
Act, General Statutes §§ 46a-60 (a) (1) and 46a-58 (a).
On October 15, 2003, she amended her complaint to
allege retaliation in violation of § 46a-60 (a) (4).

The commission certified the complaint for a public
hearing. Following a public hearing, the referee issued
a memorandum of decision on November 14, 2008. The
referee set forth the following relevant findings of fact.
Peterson was born a biological male in 1967. After years
of turmoil regarding her then anatomical sex and after
seeking assistance from mental health professionals,
Peterson began living as a woman in 1991. In 1993,
Peterson underwent sex reassignment surgery in Can-
ada. Also in 1993, Peterson applied for a position as a
police officer with the department. After completing
the requisite training, Peterson was sworn in as a police
officer with the department in 1994 and was promoted
to the rank of sergeant on July 31, 2004.

Peterson has had the career goal of becoming a patrol
canine handler. The department did not train canine
handlers itself; training was provided by a state oper-
ated canine training academy (academy). In 2002, Nev-
ille Brooks, a sergeant with the department, was
appointed to the position of supervisor of the depart-
ment’s patrol canine unit. In that position, Brooks was
responsible for the selection of officers for the canine
unit. Brooks created an interdepartmental memoran-
dum, dated May 13, 2002, expressing the department’s
intention to fill certain canine handler positions. The
memorandum stated that the selection process entailed
a letter of recommendation from an immediate supervi-
sor, a physical agility test based on the “Cooper Stan-
dards,” a review of lost time and disciplinary action,
an interview with family members, an inspection of
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residence and successful completion of a sixteen week
training class. The Cooper Standards are physical agility
fitness norms.? Passing a physical agility test adminis-
tered by the academy had been a requirement of becom-
ing a member of the department’s canine unit since at
least August 9, 1999.

Seven officers, including Peterson, responded to the
May 13, 2002 announcement. It was the custom of the
department to select for academy training one more
person than the number of positions available to the
department in the academy’s training class so that an
alternate could be trained if one of the others failed
initial testing at the academy. Brooks selected three
officers; Peterson was not included. The three officers
selected by Brooks were given a physical agility test
by the academy on December 30, 2002; all three officers
failed. As a result of their failure, Brooks decided to
administer his own physical agility test to all officers
who applied to become patrol canine handlers in order
to avoid the embarrassment of officers’ failure to pass
the academy’s physical agility test and to avoid losing
positions allocated to the department in the academy’s
sixteen week training class for canine handlers.

By interdepartmental memorandum dated January 6,
2003, Brooks again announced that the department was
seeking to send candidates for the position of patrol
canine handler to the academy. The memorandum indi-
cated that the selection process would include two

3The referee noted that the Cooper Standards/physical agility fitness
norms have been defined as standards “based on a representative sample
of approximately 4000 officers that were stratified (by age and gender) and
randomly selected from forty municipal, state and federal agencies. 89.7
[percent] of the sample was male and 10.3 [percent] of the sample was
female; which reflects the gender characteristics of most agencies. The
physical fitness tests were field tests measuring those job related physical
fitness areas that have been shown to be the underlying and predictive
factors for officer physical abilities to perform essential physical tasks and
functions of the job.”
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physical agility tests: one conducted in advance by the
department and the other conducted by the academy.
Although Peterson did not respond to the announce-
ment, she nonetheless was invited to participate in the
January physical agility test conducted by the
department.

On January 26, 2003, Brooks conducted a physical
agility test. Brooks tried to duplicate the test used by the
academy. He contacted the academy and was provided
with the events and scoring standards. The events
included a 300 meter run for which the scoring stan-
dards did not differentiate by gender or age. Using these
standards to score the January, 2003 test, Brooks deter-
mined that Peterson had failed the 300 meter run.

After being informed of this result, Peterson con-
tacted the department’s police academy and spoke with
Dave Dufault, a Cooper Standards certified instructor,*
who provided her with a different version of the Cooper
Standards for the 300 meter run that varied by gender
and age. On February 21, 2003, Peterson’s union filed
a grievance with the department regarding her failing
the department’s January 26, 2003 physical agility test.

The two candidates who passed the department’s
physical agility test were sent to the academy for physi-
cal agility testing. One candidate, Robert Lawlor, with-
drew from the academy’s canine training class because
his dog had been found to be unsuitable. As a result of
Lawlor’s withdrawal, Brooks requested, and the depart-
ment was allotted, a slot in the September, 2003 session
of the academy.

By interdepartmental memorandum dated August 28,
2003, Brooks again announced that the department was
seeking candidates for the position of patrol canine

4 To become a certified instructor, Dufault was required to attend a sixty
hour course conducted by the Cooper Institute.
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handler. Peterson responded to this announcement. On
September 7, 2003, the department conducted a physi-
cal agility test to screen the applicants. Brooks
requested that Dufault administer the physical agility
test. Dufault was not assigned the additional task of
determining whether a candidate passed or failed the
test. Peterson, along with four other candidates, passed
the physical agility test. The department had been allot-
ted one slot in the academy class, and Brooks again
decided to send one more candidate for preliminary
testing at the academy than the number of slots avail-
able to the department in the training class. Brooks
ranked the candidates according to performance on the
physical agility test, and Peterson, who ranked last, was
not selected.

The referee rejected Peterson’s claims of discrimina-
tion and retaliation and dismissed the complaint. The
commission appealed from the referee’s decision to the
Superior Court pursuant to General Statutes §§ 46a-94a°
and 4-183.° Thereafter, Peterson filed a motion to be
made a party plaintiff, which was granted by the trial
court. On May 4, 2010, the court remanded the matter
to the commission for clarification of three points. After
the referee filed his response to the remand order, the
defendant filed a motion to dismiss the action for lack
of subject matter jurisdiction. The defendant claimed
that the remand order of May 4, 2010, was a final judg-
ment and further action in the same appeal was thus
impossible. The court denied the motion to dismiss.

® General Statutes § 46a-94a (a) provides in relevant part: “The Commis-
sion on Human Rights and Opportunities, any respondent or any complainant
aggrieved by a final order of a presiding officer . . . may appeal therefrom
in accordance with section 4-183. . . .”

b General Statutes § 4-183 (a) provides in relevant part: “A person who
has exhausted all administrative remedies available within the agency and
who is aggrieved by a final decision may appeal to the Superior Court as
provided in this section. . . .”
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In a memorandum of decision issued on October 27,
2010, the court sustained the appeal. The court found
that the referee erred by inadequately discussing the
issue of pretext and improperly concluding that
Peterson could not bring a complaint for physical dis-
ability discrimination and that the protected activity
relevant to her retaliation claim was limited to the filing
of the August, 2003 commission complaint. The court
remanded the matter to the referee for further proceed-
ings based on the existing record. This appeal followed.”

We first set forth our standard of review. “Our review
of an agency’s factual determination is constrained by
. . . §4-183 (j), which mandates that a court shall not
substitute its judgment for that of the agency as to the
weight of the evidence on questions of fact. The court
shall affirm the decision of the agency unless the court
finds that substantial rights of the person appealing
have been prejudiced because the administrative find-
ings, inferences, conclusions, or decisions are .
clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record . . . . This
limited standard of review dictates that, [w]ith regard
to questions of fact, it is neither the function of the trial
court nor of this court to retry the case or to substitute
its judgment for that of the administrative agency. . . .
An agency’s factual determination must be sustained if
it is reasonably supported by substantial evidence in
the record taken as a whole. . . . Substantial evidence
exists if the administrative record affords a substantial
basis of fact from which the fact in issue can be reason-
ably inferred. . . . This substantial evidence standard
is highly deferential and permits less judicial scrutiny
than a clearly erroneous or weight of the evidence stan-
dard of review. . . . The burden is on the [party chal-
lenging the agency’s decision] to demonstrate that the

"This court granted the application of the Transgender Rights Project of
Gay & Lesbian Advocates & Defenders to file an amicus curiae brief.



150 SEPTEMBER, 2012 138 Conn. App. 141

Commission on Human Rights & Opportunities v. Hartford

[agency’s] factual conclusions were not supported by
the weight of substantial evidence on the whole record.
. . . With respect to questions of law, [w]e have said
that [c]onclusions of law reached by the administrative
agency must stand if the court determines that they
resulted from a correct application of the law to the
facts found and could reasonably and logically follow
from such facts.” (Citation omitted; internal quotation
marks omitted.) Board of Education v. Commission
on Human Rights & Opportunities, 266 Conn. 492,
503-504, 832 A.2d 660 (2003).

I

The defendant first claims that the court erred in
denying its motion to dismiss. The defendant argued in
the motion that the court’s first remand effectively was
a final judgment and that the court had no jurisdiction
to hear the matter subsequently. We disagree.

We first set forth our standard of review. “A motion
to dismiss . . . properly attacks the jurisdiction of the
court . . . . [OJur review of the trial court’s ultimate
legal conclusion and resulting [decision to deny] . . .
the motion to dismiss will be de novo.” (Internal quota-
tion marks omitted.) Columbia Air Services, Inc. v.
Dept. of Transportation, 293 Conn. 342, 346-47, 977
A.2d 636 (2009).

At oral argument on March 25, 2010, the trial court
sua sponte raised issues regarding the clarity of the
referee’s decision. On April 1, 2010, the court issued
an order permitting the parties to file briefs before it
considered a remand for clarification. On May 4, 2010,
the court issued an order remanding the matter to the
referee “to issue a clarification” in accordance with the
March 25, 2010 transcript of the trial court’s proceed-
ings. On May 14, 2010, the defendant filed a motion
requesting that the court issue a clarification of its May
4, 2010 remand order. On May 17, 2010, the court issued
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a clarification that specified three points for the referee
to clarify. On June 23, 2010, the referee filed a response
to the court’s remand order in which it addressed the
three points. The defendant filed a motion to dismiss
the action for lack of subject matter jurisdiction. In its
memorandum in support of its motion to dismiss, the
defendant argued that the court’s May 4, 2010 remand
order was a final judgment pursuant to § 4-183 (j), and,
thus that the court’s jurisdiction over the matter had
terminated. Following argument on the matter, the
court denied the motion on the reasoning that the prior
remand was solely for clarification and not a determina-
tion of the merits.

If the May 4, 2010 order was a final judgment for
the purpose of appeal, then further substantive rulings
would generally be inappropriate, but if the remand
order was simply requesting clarification, the court later
properly considered the merits of the administrative
appeal. Section 4-183, which governs appeals under the
Uniform Administrative Procedure Act, contains two
subsections, (h) and (j), that specifically concern
remands. The defendant argues that the court’s May 4,
2010 remand order was not issued pursuant to subsec-
tion (h). Remand orders issued pursuant to subsection
(h) are not final judgments. “Subsection (h) permits
the trial court, prior to a hearing on the merits and
upon request of a party, to order that the additional
evidence be taken before the agency, which in turn
allows the agency to modify its findings or decision.”
(Internal quotation marks omitted.) Hogan v. Dept. of
Children & Families, 290 Conn. 545, 558, 964 A.2d 1213
(2009). We agree that the remand order was not issued
under subsection (h).

The defendant argues that, because the remand order
was not one authorized by subsection (h), it must have
been authorized by subsection (j). A remand issued by
the trial court pursuant to § 4-183 (j) constitutes a final
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judgment for the purpose of appeal irrespective of the
nature of the remand and administrative proceedings
that are expected to follow it. See Commission on
Human Rights & Opportunities v. Board of Education,
270 Conn. 665, 675, 855 A.2d 212 (2004). The defendant
argues, accordingly, that, because the remand order
was a final judgment, the order terminated the proceed-
ings before the trial court, and thus terminated its juris-
diction over the case. We disagree and conclude that
the court’s remand order was not issued pursuant to
§ 4-183 (j).

Section 4-183 (j) provides: “The court shall not substi-
tute its judgment for that of the agency as to the weight
of the evidence on questions of fact. The court shall
affirm the decision of the agency unless the court finds
that substantial rights of the person appealing have
been prejudiced because the administrative findings,
inferences, conclusions, or decisions are: (1) In viola-
tion of constitutional or statutory provisions; (2) in
excess of the statutory authority of the agency; (3) made
upon unlawful procedure; (4) affected by other error
of law; (5) clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or (6) arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted exercise
of discretion. If the court finds such prejudice, it shall
sustain the appeal and, if appropriate, may render a
judgment under subsection (k) of this section or remand
the case for further proceedings. For purposes of this
section, a remand is a final judgment.”

In its May 17, 2010 clarification of its May 4, 2010
remand order, the court ordered the referee to clarify
three points: “1. Was the issue of ‘mixed motive’ dis-
cussed in the referee’s opinion as regards [Peterson]?

. There appears to be a ‘not’ missing . . . as
regards the referee’s statement comparing Conway [v.
Hartford, Superior Court, judicial district of Hartford,
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Docket No. CV-95-0553003 (February 4, 1997) (19 Conn.
L. Rptr. 109)], to the present case. Did the referee con-
clude that Conway was, or was not, controlling? 3. Did
the referee discuss the February, 2003 incident, as the
October, 2003 affidavit did not supplant, but only sup-
plemented, the August, 2003 affidavit? . . .” (Citations
omitted.) The court also noted in a footnote that there
was a typographical error on page thirty-seven of the
referee’s decision.

The May 4, 2010 remand order was not issued under
subsection (j). In the clarification of its remand order,
the court did not find that the “substantial rights of the
person appealing” had been prejudiced as a result of
one or more of the errors enumerated in § 4-183 (j), nor
does the remand functionally affect substantial rights.
Parenthetically, at the March 25, 2010 hearing, the court
indicated its intention to retain jurisdiction: “I'm really
thinking that this decision has to be clarified so that
we know what we're dealing with. . . . [I]f [the ref-
eree] wants to put an amended decision in, then come
back here, and we'll take a look at it.”

The defendant is incorrect in its position that if a
court remands a matter to an agency, that remand must
necessarily be governed by either subsection (h) or
subsection (j). Although the plain text of §4-183
expressly refers to remands only in subsection (j) and
implicitly refers to remands in subsection (h),® it does
not state that the types of remands addressed in § 4-
183 constitute an exhaustive list despite the legislature’s
knowledge of how to express such an intent. See Vin-
cent v. New Hawven, 285 Conn. 778, 789, 941 A.2d 932
(2008). Reviewing courts typically have the ability to

8 Our Supreme Court has stated that orders under subsection (h) of § 4-
183 “fairly may be characterized as remands.” Hogan v. Dept. of Children &
Families, supra, 290 Conn. 558.
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obtain articulations from the tribunals whose decisions
they review.’

In Hogan v. Dept. of Children & Families, supra, 290
Conn. 558 n.7, our Supreme Court, determining that
the remand order at issue in that case properly was
rendered under § 4-183 (j), reasoned that “[t]he remand
cannot be characterized as ordering an articulation,
which would fall outside the scope of § 4-183 altogether
... .” (Emphasis added.) In the present case, the May
4, 2010 remand order is not within the scope of § 4-
183, can properly be characterized as a request for an
articulation and, therefore, was not a final judgment.
Accordingly, we conclude that the trial court properly
denied the defendant’s motion to dismiss. Having deter-
mined that the first remand order was not a final judg-
ment, we turn to the defendant’s remaining claims,
which concern the merits of the second remand order
in the court’s October 27, 2010 judgment.

IT

The defendant claims that the trial court erred in
reversing the decision of the referee and remanding
the discrimination claim to the referee on the issue of
pretext. We agree.

The referee analyzed Peterson’s discrimination claim
using the pretext model articulated in McDonnell Doug-
las Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L.
Ed. 2d 668 (1973)." In order to set forth a prima facie

 For example, Practice Book § 60-5 provides for remands by appellate
courts “for a further articulation of the basis of the trial court’s factual
findings or decision.” By analogy, a trial court hearing administrative appeals
has the same power, which sometimes is necessary to reach a reasoned
and informed decision.

10 “The United States Supreme Court has set forth three theories of discrim-
ination, each of which requires a different prima facie case and correspond-
ing burden of proof. These theories are: (1) the [pretext] theory. . . (2) the
disparate impact theory . . . and (3) the [mixed motives] theory.” (Citations
omitted; internal quotation marks omitted.) Commission on Human
Rights & Opportunities v. Sullivan, 285 Conn. 208, 225-26, 939 A.2d 541
(2008).
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case of discrimination under the pretext model, a plain-
tiff must establish that she: “(1) is a member of a pro-
tected class; (2) applied for and was qualified for the
benefit or position; (3) suffered an adverse action by the
defendant; and (4) the adverse action occurred under
circumstances giving rise to an inference of discrimina-
tion.” Commission on Human Rights & Opportunities
v. Sullivan, 285 Conn. 208, 227, 939 A.2d 541 (2008),
citing McDonnell Douglas Corp. v. Green, supra, 802.

“Under [the burden shifting] analysis [of McDonnell
Douglas Corp.], the employee must first make a prima
facie case of discrimination. The employer may then
rebut the prima facie case by stating a legitimate, non-
discriminatory justification for the employment deci-
sion in question. The employee then must demonstrate
that the reason proffered by the employer is merely a
pretext and that the decision actually was motivated by
illegal discriminatory bias.” (Internal quotation marks
omitted.) Vollemans v. Wallingford, 103 Conn. App. 188,
220, 928 A.2d 586 (2007), aff’'d, 289 Conn. 57, 956 A.2d
579 (2008).

The referee determined that Peterson was “a member
of a protected class by virtue of her gender (female);
that she suffered an adverse employment action; and
that the decision not to pass [Peterson] on the January
2003 . . . physical agility test gives rise to an inference
of discrimination.” The referee found, however, that
Peterson had not established a prima facie case of dis-
crimination because she had not proven that she was
qualified for the position as a result of her having not
passed the department’s physical agility test. The ref-
eree also found, in the alternative, that even assuming
Peterson had established a prima facie case, she could
not prevail because the defendant had produced a legiti-
mate business reason for the adverse employment deci-
sion, and Peterson had failed to prove that reason to
be a pretext for discrimination.
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With respect to the September, 2003 selection pro-
cess, the referee found that Peterson had established a
prima facie case because, having passed the preliminary
tests, she was qualified for the position. The referee
determined, however, that Peterson had not proven
by a preponderance of the evidence that the reason
proffered by the defendant for why she was not selected
was a pretext for discrimination actually resulting from
discriminatory animus on the part of Brooks.

The court determined that the referee’s findings
regarding the business justification and pretext were
unclear and required further elaboration. The court fur-
ther stated that the referee failed to consider evidence
of a discriminatory environment and that such evidence
properly should be considered when evaluating the
issue of pretext.

The defendant argues on appeal that the court erred
in reversing the decision and remanding the case to the
referee on the basis that the referee’s discussion of
pretext was inadequate and that the referee failed to
address additional evidence of discrimination. The
defendant maintains that, because there was substantial
evidence to support the referee’s decision on the issue
of pretext, it was error for the court not to sustain the
decision. In its brief, the commission argues that the
court’s decision to remand the case on the issue of
pretext was proper because the referee committed legal
error by failing to consider adequately all probative
evidence on the issue of pretext. We agree with the
defendant.

“Judicial review of [an administrative agency’s]
action is governed by the [Uniform Administrative Pro-
cedure Act, General Statutes § 4-166 et seq.] . . . and
the scope of that review is very restricted. . . . The
court’s ultimate duty is only to decide whether, in light
of the evidence, the [agency] has acted unreasonably,
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arbitrarily, illegally, or in abuse of its discretion. . . .
In order for a reviewing court to reverse or modify an
agency’s decision . . . §4-183 (g) (1) [now subsection
(j)] requires the court to find that substantial rights of
the appellant have been prejudiced.” (Citation omitted,;
internal quotation marks omitted.) Sgritta v. Commis-
stoner of Public Health, 133 Conn. App. 710, 715, 37
A.3d 774, cert. denied, 305 Conn. 906, 44 A.3d 182 (2012).

The trial court concluded that the referee did not
consider all the evidence before him, in particular, evi-
dence of a discriminatory environment, when making
his decision. There is, however, nothing in the record
to justify this conclusion. We presume that the referee
considered all the evidence before him in arriving at
his decision. See Bancroft v. Commissioner of Motor
Vehicles, 48 Conn. App. 391, 404, 710 A.2d 807, cert.
denied, 245 Conn. 917, 717 A.2d 234 (1998).

In support of its conclusion that the referee failed to
consider evidence of a discriminatory environment—
more specifically, several instances of uncivil and
demeaning behavior—when making his determination
on pretext, the court highlighted a footnote in the refer-
ee’s decision, which stated: “While [Peterson] testified
to these unpleasant instances the pending complaint
does not include these. It is important to note that
[Peterson] has not made a claim of a hostile work envi-
ronment which could have made these experiences rele-
vant.” This footnote, which was made in the context of
the referee’s statement of the parties’ positions, simply
states that a hostile work environment claim per se was
not before the referee. It does not necessarily mean
that the referee considered evidence of her environment
to be irrelevant for the purpose of context or back-
ground when analyzing Peterson’s claim of discrimina-
tion. The referee included in his findings of fact
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“unpleasant instances” of discriminatory treatment.!!
These facts were found without any indication that the
referee deemed them irrelevant.

The referee also made findings regarding Brooks’ use
of the “single norm” Cooper Standards in evaluating
the January test. The referee found that “Brooks had
no preference as to what standard was utilized for the
300 meter event other than to use what the [academy]
used so that the [department’s] physical assessment
‘mirrored’ exactly what the [academy] did.” The fact
that the referee included findings regarding the discrim-
inatory environment and also made findings supporting
his conclusion that Peterson failed to prove that the
legitimate business reason presented by the defendant
was a pretext indicates that the referee did consider
the work environment.

Applying our highly deferential standard of review,
we determine that the referee’s conclusions regarding
pretext were supported by substantial evidence. With
respect to the January-February, 2003 selection pro-
cess, the referee found that Peterson failed to meet her
burden of proving a prima facie case of discrimination
under the McDonnell Douglas Corp. test because she
failed to show that she was qualified for the position
of patrol canine handler.”> The referee also found that
even if Peterson had established a prima facie case, the
defendant met the burden of producing a legitimate
business reason, and Peterson had failed to prove that
that reason was a pretext for discrimination.

The referee’s factual findings support a conclusion
that Peterson did not set forth a prima facie case of

I Although the referee found that, over a period of years, several specific
insulting and demeaning events had occurred, we see no useful purpose in
reciting the details here.

2 Although not explicitly stated by the referee, this conclusion clearly
applies to the January, 2003 test, which Peterson did not pass.
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discrimination as to the January, 2003 test, which she
failed, and that Brooks’ use of the single norm Cooper
Standard to score the 300 meter run was not a pretext
for discrimination.'® The referee found that the process
of selecting canine handlers included a physical agility
test conducted by the department, and that Peterson
did not pass the department’s physical agility test
because she failed the 300 meter run under the single
fitness norm. The referee rejected Peterson’s argument
that Brooks, motivated by discriminatory animus
toward Peterson on the basis of her sex, scaled the 300
meter run using a single fitness norm to ensure that
she failed. He also rejected Peterson’s argument that
there was no evidence to suggest that the academy
required any particular score on the 300 meter run in
order to submit candidates to its canine training pro-
gram. The referee found that the most crucial qualifica-
tion for selection to attend the academy was passing
the department’s physical agility test and that Peterson
did not pass. The physical agility test conducted by the
academy included a 300 meter run, which was scored
using the Cooper Standards. In determining the passing
score for each event in the January, 2003 physical agility
test, which involved the 300 meter run, Brooks used
the Cooper Standards that had been supplied to him
by the academy. For the 300 meter run, the Cooper
Standard used by Brooks did not differentiate between
males and females or for the age of the candidate but,
rather, provided a single set of scores. Following the
January, 2003 physical agility test, Brooks contacted
Sergeant Kevin Rodino, the commanding officer of the
academy, and confirmed that a single norm standard
was the proper standard utilized for the 300 meter run.
Upon receiving confirmation from Rodino, Brooks
determined that Peterson had failed the 300 meter
run event.

13 Brooks used this standard in the January, 2003 test, which Peterson did
not pass, and the September, 2003 test, which Peterson passed.
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Brooks first became aware of a Cooper Standard for
the 300 meter run that was scored by age and gender
at the hearing on Peterson’s grievance, which, of course,
occurred after the January-February, 2003 selection
process. After having been made aware of this standard,
Brooks did not reassess his use of a single norm stan-
dard in scoring the January 26, 2003 test. He had no
preference as to what standard would be used, but
wanted the department’s test to employ the same stan-
dards as the academy. Because he believed that the
academy used a single norm standard in January, 2003,
Brooks used the same standard.

The referee’s findings also support his conclusion
that Peterson did not prove that the reasons provided
for her not having been selected in September, 2003,
were pretextual. As to Brooks’ decision to assign the
designated spot in the September, 2003 training class
to Lawlor, despite his having ranked fourth, the referee
determined that Brooks’ decision in this regard was a
result of a previous commitment to Lawlor. The referee
stated that “[iln addressing the issues raised by
[Peterson] I could neither find justification, nor was
any offered and substantiated, for concluding that using
the results of the events to rank the candidates was
improper.” The referee determined that Brooks’ ranking
of the candidates to determine which candidate would
be sent to canine training as Lawlor’s alternate to be
a “clear, understandable and objective standard.” The
referee found that the academy used the Cooper Stan-
dards scores as a “ranking tool.” The referee did not
credit Peterson’s argument that the ranking system used
by Brooks was a pretext for discrimination but found
that argument to be “totally unsupported” by the evi-
dence and “mere conjecture.”

The referee’s findings and conclusions indicate that,
after considering Peterson’s arguments, he rejected
them and found that she had not met her burden of
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proof. The referee found the following. In determining
which candidates to send to the academy, Brooks
ranked the candidates first through fifth place for each
of the events and, after eliminating each candidate’s
lowest score, averaged the event scores. Peterson
placed fifth and, accordingly, was not selected. Lawlor,
the officer who placed fourth, was selected because he
had to withdraw from an earlier canine training class.
The officer who placed first was also selected.

The referee determined that the ranking of candidates
was objective and not a pretext for discrimination. The
referee found that Brooks began using the physical
agility test as part of his selection process after he sent
three officers to canine training and they failed the
physical agility test administered by the academy. He
wanted to avoid the embarrassment of officers’ inability
to pass the academy’s physical agility test, and he
wanted to avoid losing slots assigned to the department
in the academy’s sixteen week training class for canine
handlers. On the record before us, we conclude that
the referee’s decision in this regard was based on sub-
stantial evidence.

I

The defendant next claims that the court erred in
reversing the decision of the referee and remanding the
case to the referee for the purpose of reconsidering the
issue of physical disability. We agree.

Peterson argued before the referee that she was dis-
criminated against as a result of a physical disability
(transsexual) and a mental disability (gender dyspho-
ria)."* The referee found that Peterson had been diag-
nosed with gender identity disorder, which is defined

4 The referee construed Peterson’s complaint as claiming both a mental
disability and a physical disability.
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in the Diagnostic and Statistical Manual of Mental Disor-
ders of the American Psychiatric Association (4th Ed.
1994) (DSM-IV). The referee concluded that Peterson
was part of a protected class because of her mental
disability.'® With respect to Peterson’s claim of physical
disability, the referee found that Peterson had not pro-
duced sufficient evidence to satisfy the definition of
“physical disability” in General Statutes § 46a-51 (15).1

The court determined that Conway v. Hartford,
supra, 19 Conn. L. Rptr. 109, a case on which the referee
had relied in the context of his discussion on physical
disability, was not applicable and remanded the case for
the referee to consider the issue of physical disability
without the aid of Conway.

Peterson alleged discrimination under § 46a-60 (a)
(1), which provides in relevant part: “It shall be a dis-
criminatory practice in violation of this section .
[flor an employer, by the employer or the employer’s
agent . . . to refuse to hire or employ or to bar or to
discharge from employment any individual or to dis-
criminate against such individual in compensation or
in terms, conditions or privileges of employment
because of the individual’s race, color, religious creed,
age, sex, marital status, national origin, ancestry, pre-
sent or past history of mental disability, mental retarda-
tion, learning disability or physical disability, including,
but not limited to, blindness . . . .”

> General Statutes § 46a-51 (20) provides: “ ‘Mental disability’ refers to
an individual who has a record of, or is regarded as having one or more
mental disorders, as defined in the most recent edition of the American
Psychiatric Association’s ‘Diagnostic and Statistical Manual of Mental Dis-
orders.””

16 General Statues § 46a-51 (15) provides: “ ‘Physically disabled’ refers to
any individual who has any chronic physical handicap, infirmity or impair-
ment, whether congenital or resulting from bodily injury, organic processes
or changes or from illness, including, but not limited to, epilepsy, deafness
or hearing impairment or reliance on a wheelchair or other remedial appli-
ance or device . . . .”
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The court improperly remanded the case to the ref-
eree regarding physical disability because such a finding
was not necessary in the context of this case. Even if
the referee were to have found that Peterson suffered
from a physical disability neither the analysis nor the
outcome of the case would change. When analyzing
Peterson’s claim of discrimination under the McDonnell
Douglas Corp. test, the referee found that Peterson
belonged to a protected class by virtue of a mental
disability. A finding regarding physical disability would
add nothing to the legal analysis and could not, in itself,
change the result. No greater benefit would have arisen
from being a member of a protected class for more than
onereason. Accordingly, the court erred in reversing the
referee’s decision and remanding the case on this
ground.

I\Y

The defendant next claims that the court erred in
reversing the decision of the referee and remanding the
gender stereotyping claim to the referee. We agree.

“I[Iln enacting Title VII [of the Civil Rights Act of 1964,
42 U.S.C. § 2000e et seq. (Title VII)], Congress intended
to strike at the entire spectrum of disparate treatment of
men and women resulting from sex stereotypes. Price
Waterhouse v. Hopkins, 490 U.S. 228, 251, 109 S. Ct.
1775, 104 L. Ed. 2d 268 (1989). . . . As a result, [s]ex
stereotyping [by an employer] based on a person’s gen-
der non-conforming behavior is impermissible discrimi-
nation. . . . That is, individual employees who face
adverse employment actions as a result of their employ-
er’s animus toward their exhibition of behavior consid-
ered to be stereotypically inappropriate for their gender
may have a claim under Title VIL.” (Citation omitted,;
internal quotation marks omitted.) Dawson v. Bumble &
Bumble, 398 F.3d 211, 218 (2d Cir. 2005).
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The referee determined that the McDonnell Douglas
Corp. model was appropriate. The referee noted that,
although gender stereotyping was a recognized claim,
it was not clear exactly what Peterson was alleging
with respect to her gender stereotyping claim. The ref-
eree did not find credible statements of Officer Darren
Besse that, during the January, 2003 physical agility
test, he had overheard Brooks refer to Peterson as a
“he/she/it,” say that he believed that Peterson should
be graded as a male for the physical agility test or state
that he would never send Peterson to the academy as
she would be an embarrassment. The referee deter-
mined that once the “‘Besse comments’” were
rejected, the record contained no evidence to establish
gender stereotyping by Brooks.

The court included a footnote in its discussion of the
three issues that it remanded to the referee that “[t]he
[commission] and [Peterson] may also seek clarification
on remand on their gender stereotyping claim. . . .
[T]he referee was unclear as to the nature of this claim.
To the court, it appears that the [commission] and
[Peterson] contend that [she] as a postoperative
transsexual was entitled to be free from discrimination
due to her past gender.”

The defendant argues that, although the referee was
somewhat puzzled as to what specifically Peterson was
claiming in her gender stereotyping claim, he neverthe-
less considered the claim on the merits and found that
there were no facts supporting the claim. Because the
referee considered the claim and set forth his reasoning,
the defendant argues that there was no need for the
court to remand the claim of gender stereotyping to
the referee.

The court addressed the issue of gender stereotyping
in a brief footnote. The court did not explicitly reverse
and remand on the issue of gender stereotyping, but
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merely stated that the commission and Peterson may
seek clarification on remand if they wanted to do so.
The court’s footnote regarding clarification of the gen-
der stereotyping claim merely highlighted one aspect
of the court’s remand for further analysis regarding the
discrimination claim. Because we have determined that
the remand on the discrimination claim was improper,
we have no further need to discuss the scope of the
remand.'’

\Y

The defendant last claims that the court erred in
reversing the decision of the referee and remanding the
retaliation claim to the referee. We agree.

On August 6, 2003, Peterson filed her initial complaint
with the commission alleging that on or about February
11, 2003, she was denied the opportunity to be trained as
a patrol canine handler because of her sex and physical
disability in violation of §§ 46a-58 (a) and 46a-60 (a)
(D). On October 15, 2003, Peterson amended her com-
plaint to add a claim of retaliation in violation of § 46a-
60 (a) (4). In her affidavit in support of her amended
complaint, Peterson stated: “I believe I was denied train-
ing opportunities and the position of patrol K-9 handler
because I have opposed discriminatory employment
practices and because I filed a complaint with the [com-
mission].”

In his November 4, 2008 decision, the referee dis-
missed Peterson’s claim of retaliation. The referee ana-
lyzed Peterson’s retaliation claim as it pertained to the

" The United States Supreme Court embraced a gender stereotyping the-
ory of Title VII liability in Price Waterhouse v. Hopkins, supra, 490 U.S. 228.
In that case, the court determined that “[i]t takes no special training to
discern sex stereotyping in a description of an aggressive female employee
as requiring ‘a course at charm school.” ” Id., 256. Nonetheless, we conclude
that the referee’s credibility determination is dispositive of this claim. If
the referee did not find Besse’s statements credible, then there was no
viable claim.
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selection process including the September, 2003 physi-
cal agility test and determined that, assuming arguendo
that Peterson had established a prima facie case,
Peterson had not sustained her burden to prove that the
legitimate business reasons advanced by the defendant
were merely a pretext for retaliation.

On May 4, 2010, the court remanded the matter to
the referee to clarify, inter alia, whether his decision
addressed the retaliation claim as it might relate to the
January-February, 2003 selection process. The referee
clarified that he did not address the retaliation claim
as to the January-February, 2003 selection process
because neither the initial complaint nor the amended
complaint alleged that Brook’s determination that
Peterson had failed the January 26, 2003 agility test was
motivated by retaliation. The referee further stated that
the only protected activity alleged in the amended com-
plaint was Peterson’s filing of the initial complaint.
Accordingly, the referee’s decision addressed only that
protected activity. Because the filing of the complaint
followed the announcement of the results of the Janu-
ary-February 2003 selection process, the department’s
failure to select her in February could not logically have
been motivated by the filing of that complaint.

In its memorandum of decision, the court concluded
that the referee erred in determining that the only pro-
tected activity Peterson alleged in the retaliation claim
of the amended complaint was the filing of the August,
2003 commission complaint. The court determined that
the amended complaint, when read liberally, included
claims that a retaliatory motive underlay her failure to
be chosen in both the January-February, 2003 and the
September, 2003 selection processes.!® The court con-
cluded that Peterson’s claims of retaliation in the Janu-
ary-February, 2003 selection process, which claims

18 Peterson’s posthearing brief reveals the following as a claimed basis
for her retaliation claim regarding the February, 2003 selection process,
which she alleged she made in her amended complaint. Peterson responded
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were raised in October, 2003, relate back to the August,
2003 complaint and, thus, were not time barred by the
180 day limitation period of General Statutes § 46a-

82 (f).

The defendant claims that the court erred in reversing
the decision of the referee and remanding the retaliation
claim because the October 15, 2003 amended complaint
did not relate back to the August 6, 2003 complaint.
Accordingly, the defendant contends that, under the
applicable 180 day statute of limitations, allegations of
retaliatory acts that occurred before April 18, 2003,
are time barred and, therefore, any act of retaliation
occurring during the January-February, 2003 selection
process may not provide the basis for a viable cause
of action under this analysis.

According to § 46a-82 (), a complaint to the commis-
sion alleging employment discrimination “must be filed
within one hundred and eighty days after the alleged
act of discrimination . . . .” General Statutes § 46a-82
(f). The 180 day time requirement is not jurisdictional
but rather is subject to waiver and equitable tolling.
Williams v. Commission on Human Rights & Opportu-
nities, 267 Conn. 258, 266-70, 777 A.2d 645 (2001).

Section 46a-54-38a (b) of the Regulations of Connecti-
cut State Agencies is similar to our common law and
provides: “A complaint may be amended to restate its
contents on a commission complaint form, to cure tech-
nical defects and omissions or to clarify and amplify

to the May, 2002 announcement for patrol canine handlers but was not
among those selected by Brooks to take the December, 2002 academy physi-
cal agility test. Peterson complained to her union president that she had
been discriminated against in the December, 2002 selection process. Wood
spoke with Brooks and the chief of police. During the January, 2003 depart-
ment physical agility test, Brooks exhibited hostility and anger toward
Peterson. Under this reasoning, the decision not to select her in February,
2003, was motivated by Brooks’ desire to retaliate for her complaint to
the union.
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allegations made therein. Such amendments and
amendments alleging additional acts that constitute dis-
criminatory practices which are reasonably like or
related to or growing out of the allegations of the origi-
nal complaint, including those facts discovered during
the investigation of the original complaint, and includ-
ing additional protected class status or naming addi-
tional respondents who have had notice of the
complaint, relate back to the date the complaint was
first received.”

“In reviewing whether the court properly concluded
that the relation back doctrine applied to the amended
commission complaint, we look to our well established
common-law rules governing that doctrine established
by our courts.” Wright v. Teamsters Local 559, 123
Conn. App. 1, 6, 1 A.3d 207 (2010). “[A] party properly
may amplify or expand what has already been alleged
in support of a cause of action, provided the identity
of the cause of action remains substantially the same.
. . . If anew cause of action is alleged in an amended
complaint, however, it will [speak] as of the date when
it was filed. . . . A cause of action is that single group
of facts which is claimed to have brought about an
unlawful injury to the plaintiff and which entitles the
plaintiff to relief. . . . A right of action at law arises
from the existence of a primary right in the plaintiff,
and an invasion of that right by some delict on the
part of the defendant. The facts which establish the
existence of that right and that delict constitute the
cause of action. . . . It is proper to amplify or expand
what has already been alleged in support of a cause
of action, provided the identity of the cause of action
remains substantially the same, but whe[n] an entirely
new and different factual situation is presented, a new
and different cause of action is stated.” (Citations omit-
ted; internal quotation marks omitted.) Wagner v. Clark
Equipment Co., 259 Conn. 114, 129-30, 788 A.2d 83
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(2002). “If the alternate theory of liability may be sup-
ported by the original factual allegations, then the mere
fact that the amendment adds a new theory of liability
is not a bar to the application of the relation back
doctrine. . . . If, however, the new theory of liability
is not supported by the original factual allegations of
the earlier, timely complaint, and would require the
presentation of new and different evidence, the amend-
ment does not relate back.” (Citation omitted.) Sher-
man v. Ronco, 294 Conn. 548, 563, 985 A.2d 1042 (2010).

Our review of the applicability of the relation back
doctrine is plenary. See id., 554 n.10. The interpretation
of pleadings also presents a question of law over which
our review is plenary. Landry v. Spitz, 102 Conn. App.
34, 41, 925 A.2d 334 (2007).

In determining whether the relation back doctrine
applies, we begin with a closer look at Peterson’s initial
and amended complaints. Peterson’s initial complaint,
in August, 2003, concerned the January-February, 2003
selection process and included allegations of events
occurring prior to that process that show a possibility
of discrimination in that process. In her affidavit in
support of her initial complaint, Peterson stated that
she repeatedly had applied for and repeatedly been
denied the position of patrol canine handler, most
recently on February 11, 2003." Peterson’s amended
complaint filed in October, 2003, in contrast, alleged
facts occurring after the filing of her initial complaint.
In her affidavit in support of her amended complaint,
she stated that after she had filed the complaint with
the commission in August, 2003, she passed the physical
agility test administered by the defendant but was none-
theless denied the opportunity to go to the requisite
training to become a patrol canine handler.

1 The initial complaint included a form, where Peterson checked off the
applicable statutes and forms of discrimination, and an affidavit. The
amended complaint consisted of an affidavit.
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The language in her amended complaint specifically
at issue before the referee and the trial court is as
follows. “After filing the complaint of discrimination, I
applied for a position of patrol K-9 handler. In August,
2003, I passed the physical agility test administered by
the [department]. I was denied the opportunity to go
to the requisite training to become a patrol K-9 handler.
I believe I was denied training opportunities and the
position of patrol K-9 handler because I have opposed
discriminatory employment practices and because I
filed a complaint with the [commission].” She clearly
stated two bases for her claim of retaliation: her opposi-
tion to discriminatory employment practices and the
filing of her August, 2003 complaint with the commis-
sion. The only act of retaliation alleged was the failure
to select her in the September, 2003 selection process.*
The phrase “because I have opposed discriminatory
employment practices” stated another possibly pro-
tected activity, in addition to the filing of the August,
2003 complaint, on which she based her claim that her
rejection in the September, 2003 selection process was
the result of a retaliatory motive.

The alleged act of retaliation in the amended com-
plaint is, however, her failure to be selected in the
September, 2003 selection process, and, therefore, the
operative facts ought not be deemed to arise from or
to amplify the allegations in the initial complaint, which
concerned, as an act of retaliation, the January-Febru-
ary, 2003 selection process. Because the allegations in
the amended complaint present a different set of opera-
tive facts from those presented in the initial complaint,
the relation back doctrine is inapplicable.? The referee

» Her affidavit refers to an “August 2003” physical agility test. Both parties,
the referee and the court apparently understood this to refer to the Septem-
ber 7, 2003 physical agility test.

' The facts of Wright v. Teamsters Local 559, supra, 123 Conn. App. 1,
provide a useful foil. There, a union member claimed that he lost his position
as a union steward because of racial discrimination. Id., 3. He subsequently
amended his complaint to include age discrimination as another reason he
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properly declined, therefore, to address the issue of
retaliation in the January-February, 2003 selection pro-
cess because the initial complaint did not raise it, and
the amended complaint was filed too late to raise it
in a timely manner. Accordingly, the court erred in
reversing the decision of the referee and remanding the
issue of retaliation as to the January-February, 2003
selection process to the referee.?

The judgment is reversed and the case is remanded
to the trial court with direction to dismiss the plaintiffs’
appeal and to render judgment enforcing the decision
of the referee.

In this opinion the other judges concurred.

BENNIE GRAY v. COMMISSIONER
OF CORRECTION
(AC 32906)

Bear, Espinosa and West, Js.
Syllabus

The petitioner, who had been convicted on a plea of nolo contendere of
the crime of manslaughter in the first degree with a firearm, sought a
writ of habeas corpus claiming that his appellate counsel in a prior
habeas action had rendered ineffective assistance. Specifically, he
claimed that appellate counsel in the prior action failed to challenge
directly the habeas court’s application of the incorrect standard for
ineffective assistance of counsel in guilty plea cases, which failure
caused this court to render an erroneous decision on appeal. The habeas
court rendered judgment denying the petition, from which the petitioner,
on the granting of certification, appealed to this court. Held that the
habeas court properly rejected the petitioner’s claim that his appellate

lost his position. Id. Because the same set of facts underlay each complaint
in that case, but the second complaint alleged discrimination that arose
from an additional alleged animus, the second complaint related back to
the first. Id., 6-7. In the present case, an entirely different act of retaliation
is alleged in the second complaint, and, therefore, a different set of operative
facts exists.

%2 We note that the referee found, in any event, that the results of both
selection processes were motivated only by legitimate considerations.
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counsel in the prior habeas action had provided ineffective assistance,
the petitioner having failed to show that appellate counsel’s performance
was deficient based on any failure to brief properly and to advocate the
appropriate standard for ineffective assistance of trial counsel in guilty
plea cases; contrary to the petitioner’s claim, his appellate counsel briefly
raised the argument advanced by the petitioner that the standard set
forth in Hill v. Lockhart (474 U.S. 52) was applicable and he attempted
to distinguish the standard set forth in Copas v. Commsissioner of Correc-
tion (234 Conn. 139), which was binding precedent when appellate
counsel presented his argument to this court, the petitioner did not
offer any Connecticut case supporting his argument that Copas was
distinguishable because his case did not involve undiscovered evidence
or defenses, and, by arguing the Copas standard, appellate counsel
elected to maneuver within the existing law and, therefore, did not
render deficient performance.

Argued May 15—officially released September 18, 2012
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Schuman, J.; judgment
denying the petition, from which the petitioner, on the
granting of certification, appealed to this court.
Affirmed.
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Opinion

WEST, J. The petitioner, Bennie Gray, appeals from
the judgment of the habeas court denying his amended
petition for a writ of habeas corpus. The petitioner
claims that the habeas court improperly rejected his
claim that his appellate counsel in his first habeas action
rendered ineffective assistance by not advocating the
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correct standard for ineffective assistance of trial coun-
sel in guilty plea cases. We affirm the judgment of the
habeas court.

The following facts and procedural history are rele-
vant to our resolution of the petitioner’s appeal. On
September 10, 1998, the petitioner pleaded nolo conten-
dere to manslaughter in the first degree with a firearm
in violation of General Statutes § b3a-5ba and was sen-
tenced to twenty years imprisonment. In the petitioner’s
first habeas action, he claimed, inter alia, that his trial
counsel, attorney Burton Weinstein, rendered ineffec-
tive assistance by fraudulently inducing him to enter
the nolo contendere plea. On July 23, 2004, the habeas
court denied the petition concluding that “[t]he [p]eti-
tioner has persuaded this [c]ourt that [trial counsel]
used improper tactics to pressure the [p]etitioner to
plead nolo contendere and accept the plea bargain but
has not met his burden of proving that [trial counsel’s]
actions constituted ineffective assistance of counsel in
view of the result as opposed to the potential result.” On
appeal, this court affirmed the judgment of the habeas
court. Gray v. Commsissioner of Correction, 99 Conn.
App. 444, 449, 914 A.2d 1046, cert. denied, 282 Conn.
925, 926 A.2d 666 (2007). This court determined that
“[t]he habeas court recognized and applied the correct
standard for adjudicating the petitioner’s habeas claim.
It asked whether there was a reasonable probability
that if it were not for the ineffectiveness of counsel for
the [petitioner], there is a reasonable probability that
the outcome would have been different?” (Internal quo-
tation marks omitted.) Id., 448.

In the present case, the petitioner filed a second
habeas petition claiming that he received ineffective
assistance of appellate counsel in his first habeas
appeal, where he was represented by attorney Donald
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O’Brien.! The petitioner alleged that appellate counsel
failed to challenge directly the habeas court’s applica-
tion of the incorrect standard for ineffective assistance
of trial counsel in guilty plea cases, which failure caused
this court to render an erroneous decision. In this
regard, the petitioner alleged that the appropriate stan-
dard in his case was set forth in H#ll v. Lockhart, 474
U.S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985), and that
the standard set forth in Copas v. Commissioner of
Correction, 234 Conn. 139, 662 A.2d 718 (1995), is inap-
plicable.? Specifically, the petitioner alleged that,

! The petitioner filed a two count amended habeas petition, dated Novem-
ber 24, 2009, in which he alleged that appellate counsel was ineffective
because: (1) he failed to challenge directly the merits of the habeas court’s
legal conclusion and (2) he failed to file a Practice Book § 71-5 motion for
reconsideration. The habeas court did not address the second count, and the
petitioner has not raised a claim regarding the second count in this appeal.

2 Fundamental to the petitioner’s claim is an understanding of the appro-
priate standard for ineffective assistance of trial counsel in guilty plea cases.
In Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984), the United States Supreme Court “adopted a two-part standard
for evaluating claims of ineffective assistance of counsel.” Hill v. Lockhart,
supra, 474 U.S. 57. First, “the [petitioner] must show that counsel’s represen-
tation fell below an objective standard of reasonableness.” (Internal quota-
tion marks omitted.) Id. Second, “[t]he [petitioner] must show that there is
a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” (Internal quotation
marks omitted.) Id.

In Hill, the United States Supreme Court held “that the two-part Strickland
. . . test applies to challenges to guilty pleas based on ineffective assistance
of counsel. In the context of guilty pleas, the first half of the Strickland

. . test is nothing more than a restatement of the standard of attorney
competence . . . . The second, or prejudice, requirement, on the other
hand, focuses on whether counsel’s constitutionally ineffective performance
affected the outcome of the plea process. In other words, in order to satisfy
the prejudice requirement, the [petitioner] must show that there is a reason-
able probability that, but for counsel’s errors, he would not have pleaded
guilty and would have insisted on going to trial.” (Internal quotation marks
omitted.) Id., 58-59.

Nevertheless, the Hill court further stated that “[iln many guilty plea
cases, the prejudice inquiry will closely resemble the inquiry engaged in by
courts reviewing ineffective-assistance challenges to convictions obtained
through a trial. For example, where the alleged error of counsel is a failure to
investigate or discover potentially exculpatory evidence, the determination
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because his case does not involve a failure of trial coun-
sel to discover evidence or defenses, under Hill, the
focus is on the plea proceeding and its outcome, and
not the outcome of a possible criminal trial.

In its memorandum of decision denying the petition-
er’s habeas petition, the habeas court found that appel-
late counsel did raise the Hill standard in his brief
and attempted to distinguish Copas. The habeas court
further noted that this court already has determined
that the appropriate standard involves inquiring
whether “there is a reasonable probability that the out-
come would have been different?” (Internal quotation
marks omitted.) Gray v. Commissioner of Correction,
supra, 99 Conn. App. 448. The habeas court stated that
even if appellate counsel had developed the argument
with more focus and detail, he would not have been
successful because, although this court has not always
quoted the “different outcome” component of the preju-
dice test in guilty plea cases, it remains an integral part
of Hill and not merely a separate prong added by Copas.
Finally, the habeas court rejected the petitioner’s argu-
ment that the “different outcome” test does not apply
because this case does not involve a failure to discover
evidence or defenses. The court stated: “Logically it

whether the error prejudiced the [petitioner] by causing him to plead guilty
rather than go to trial will depend on the likelihood that discovery of the
evidence would have led counsel to change his recommendation as to the
plea. This assessment, in turn, will depend in large part on a prediction
whether the evidence likely would have changed the outcome of a trial.
Similarly, where the alleged error of counsel is a failure to advise the [peti-
tioner] of a potential affirmative defense to the crime charged, the resolution
of the prejudice inquiry will depend largely on whether the affirmative
defense likely would have succeeded at trial.” (Internal quotation marks
omitted.) Id., 59. Seizing on this language, our Supreme Court has stated
that “Hill requires the petitioner to demonstrate that he would not have
pleaded guilty, that he would have insisted on going to trial, and that the
evidence that had been undiscovered or the defenses he claims should have
been introduced were likely to have been successful at trial.” Copas v.
Commissioner of Correction, supra, 234 Conn. 151.
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makes no sense to delete the Copas ‘different outcome’
test merely because the petitioner here claimed in his
prior habeas petition that his trial attorney improperly
persuaded him to plead guilty, as opposed to the
reported cases in which a [petitioner]| claims that his
trial counsel failed to discover evidence or defenses.
The precise reason why counsel was ineffective in
inducing the petitioner to plead guilty—whether it is
bad advice or failure to investigate—is immaterial if
the petitioner is actually guilty. In either scenario, the
petitioner is not truly prejudiced unless there is a rea-
sonable probability that he would achieve some mea-
sure of success at trial.” The habeas court granted the
petition for certification to appeal from the judgment.
This appeal followed.

On appeal, the petitioner claims that the habeas court
improperly denied his claim that his appellate counsel in
his first habeas action rendered ineffective assistance.
Specifically, the petitioner argues that the Hill standard
is the correct standard, which requires proof only that
the petitioner would have insisted on going to trial. He
further argues that, had his appellate counsel properly
briefed and advocated this standard, this court would
have reversed the habeas court in the first habeas action
and restored the petitioner’s constitutional right to a
jury trial. We disagree.

We begin by setting forth the standard of review
applicable to the petitioner’s appeal. “In a habeas
appeal, this court cannot disturb the underlying facts
found by the habeas court unless they are clearly erro-
neous, but our review of whether the facts as found by
the habeas court constituted a violation of the petition-
er’s constitutional right to effective assistance of coun-
sel is plenary. . . . The habeas judge, as the trier of
facts, is the sole arbiter of the credibility of witnesses
and the weight to be given to their testimony.” (Internal
quotation marks omitted.) Moore v. Commissioner of
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Correction, 119 Conn. App. 530, 535-36, 988 A.2d 881,
cert. denied, 296 Conn. 902, 991 A.2d 1103 (2010).

“Our Supreme Court has adopted [the] two part analy-

sis [set forth in Strickland v. Washington, 466 U.S. 668,
687,104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)] in reviewing
claims of ineffective assistance of appellate counsel.”
(Internal quotation marks omitted.) Johnson v. Com-
missioner of Correction, 131 Conn. App. 805, 808, 29
A.3d 166 (2011). “To prevail on a claim of ineffective
assistance of counsel, a petitioner must show (1) that
counsel’s performance was deficient and (2) that the
deficient performance prejudiced the defense.
First, deficient performance may be proved by showing
that the counsel’s representation fell below an objective
standard of reasonableness. . . . Second, prejudice to
the defense requires showing that counsel’s errors were
so serious as to deprive the defendant of a fair trial, a
trial whose result is reliable.” (Citations omitted; inter-
nal quotation marks omitted.) Moore v. Commissioner
of Correction, supra, 119 Conn. App. 534-35; see also
Strickland v. Washington, supra, 687.2 “Because the
petitioner must satisfy both prongs of the Strickland
test to prevail on a habeas corpus petition, this court
may dispose of the petitioner’s claim if he fails to meet
either prong.” (Internal quotation marks omitted.)
Moore v. Commissioner of Correction, supra, 53b.

3 With regard to the prejudice prong, however, “our Supreme Court distin-
guished the standards of review for claims of ineffective trial counsel and
ineffective appellate counsel.” Moore v. Commissioner of Correction, supra,
119 Conn. App. 535; see Small v. Commissioner of Correction, 286 Conn.
707, 721-24, 946 A.2d 1203, cert. denied sub nom. Small v. Lantz, 555 U.S.
975, 129 S. Ct. 481, 172 L. Ed. 2d 336 (2008). “For claims of ineffective
appellate counsel, the [prejudice] prong considers whether there is a reason-
able probability that, but for appellate counsel’s failure to raise the issue
on appeal, the petitioner would have prevailed in his direct appeal, i.e.,
reversal of his conviction or granting of a new trial. . . . This requires the
reviewing court to [analyze] the merits of the underlying claimed error in
accordance with the appropriate appellate standard for measuring harm.”
(Citation omitted; internal quotation marks omitted.) Moore v. Commis-
sioner of Correction, supra, 535.
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Under the performance prong, “[a] court must
indulge a strong presumption that counsel’s conduct
falls within the wide range of reasonable professional
assistance . . . . The right to counsel is not the right
to perfect representation. . . . [Although] an appellate
advocate must provide effective assistance, he is not
under an obligation to raise every conceivable issue. A
brief that raises every colorable issue runs the risk of
burying good arguments . . . in a verbal mound made
up of strong and weak contentions. . . . Indeed,
[e]xperienced advocates since time beyond memory
have emphasized the importance of winnowing out
weaker arguments on appeal and focusing on one cen-
tral issue if possible, or at most on a few key issues.

. . The effect of adding weak arguments will be to
dilute the force of the stronger ones. . . . [I]f the issues
not raised by his appellate counsel lack merit, [the peti-
tioner] cannot sustain even the first part of this dual
burden since the failure to pursue unmeritorious claims
cannot be considered conduct falling below the level
of reasonably competent representation.” (Internal quo-
tation marks omitted.) Johnson v. Commissioner of
Correction, supra, 131 Conn. App. 808-809.

The habeas court concluded that “there was no inef-
fective assistance in, or any prejudice resulting from,
any failure of [appellate counsel] to argue at greater
length that the Copas ‘different outcome’ test did not
apply in this case.”* Because we agree that the petitioner
has failed to show that appellate counsel’s performance
was deficient based on any failure to brief properly and
to advocate the appropriate standard for ineffective
assistance of trial counsel in guilty plea cases, we agree
with the judgment of the habeas court.

*We interpret the court’s denial of the petition to be under both the
performance and the prejudice prongs of the Strickland test.
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At the outset, the petitioner failed to offer any expert
testimony that appellate counsel rendered deficient per-
formance. Instead, the petitioner offered his own testi-
mony concerning the appropriate standard that his
appellate counsel should have briefed and advocated
before this court. Although “[a]n expert witness is not
essential to show that an attorney’s performance was
so deficient that it fell below the standard of reasonably
effective assistance . . . in many cases, expert testi-
mony is useful.” Small v. Commissioner of Correction,
98 Conn. App. 389, 394, 909 A.2d 533 (2006), aff'd, 286
Conn. 707, 946 A.2d 1203, cert. denied sub nom. Small
v. Lantz, 5556 U.S. 975, 129 S. Ct. 481, 172 L. Ed. 2d
336 (2008). Furthermore, as noted by the habeas court,
appellate counsel did, at least briefly, raise the argument
advanced by the petitioner by setting forth the Hill
standard and attempting to distinguish Copas.

Copas was binding precedent when appellate counsel
presented his argument to this court. To the extent
that the petitioner argues that Copas is distinguishable
because his case does not involve undiscovered evi-
dence or defenses, the petitioner does not offer any
Connecticut case that has accepted this argument or
that has addressed the apparent dichotomy between
Hill and Copas that the petitioner offers for our consid-
eration in this appeal. This court has cited the modified
Hill standard for the proposition that “the petitioner
must show a reasonable probability that, but for coun-
sel’s errors, he would not have pleaded guilty and would
have insisted on going to trial.” (Internal quotation
marks omitted.) Baillargeon v. Commissioner of Cor-
rection, 67 Conn. App. 716, 722, 789 A.2d 1046 (2002).
In doing so, however, this court has also noted that
“[r]easonable probability does not require the petitioner
to show that counsel’s deficient conduct more likely
than not altered the outcome in the case, but he must
establish a probability sufficient to undermine confi-
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dence in the outcome.” (Emphasis added; internal quo-
tation marks omitted.) Id.; see also Shelton v.
Commissioner of Correction, 116 Conn. App. 867, 874—
75, 977 A.2d 714, cert. denied, 293 Conn. 936, 981 A.2d
1080 (2009); Mock v. Commissioner of Correction, 115
Conn. App. 99, 105, 971 A.2d 802, cert. denied, 293 Conn.
918, 979 A.2d 490 (2009).5

“Moreover, numerous state and federal courts have
concluded that counsel’s failure to advance novel legal
theories or arguments does not constitute ineffective
performance. . . . Nor is counsel required to change
then-existing law to provide effective representation.

Counsel instead performs effectively when he
elects to maneuver within the existing law, declining
to present untested . . . legal theories.” (Citations
omitted; internal quotation marks omitted.) Ledbetter
v. Commissioner of Correction, 275 Conn. 451, 461-62,
880 A.2d 160 (2005), cert. denied sub nom. Ledbetter v.
Lantz, 546 U.S. 1187, 126 S. Ct. 1368, 164 L. Ed. 2d
77 (2006). By arguing the Copas standard, appellate
counsel elected to maneuver within the existing law
and, therefore, did not render deficient performance.

The judgment is affirmed.

In this opinion the other judges concurred.

>The petitioner, however, has set forth a number of cases that have
not cited the “different outcome” component of the test. See Crawford v.
Commissioner of Correction, 285 Conn. 585, 598, 940 A.2d 789 (2008);
Gudino v. Commissioner of Correction, 123 Conn. App. 719, 723, 3 A.3d
134, cert. denied, 299 Conn. 905, 10 A.3d 522 (2010). In Crawford, however,
our Supreme Court did not reach the prejudice prong of the test. Crawford
v. Commissioner of Correction, supra, 599-600. In Gudino, this court did not
address the apparent dichotomy between Hzill and Copas that the petitioner
offers for our consideration in this appeal, but, instead, simply concluded
that “it is clear from the habeas court’s factual findings that the petitioner
failed to provide any evidence under the prejudice prong.” Gudino v. Com-
missioner of Correction, supra, 724. To the extent that these cases support
the petitioner’s argument, neither of these cases were available for appellate
counsel because both were decided after he presented his argument to
this court.
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STATE OF CONNECTICUT v. JAMES R.*
(AC 32802)

Lavine, Espinosa and West, Js.
Syllabus

Convicted of the crimes of sexual assault in the first degree, kidnapping in
the second degree, burglary in the second degree and risk of injury to
a child, the defendant appealed to this court. Held:

1. The defendant could not prevail on his claim that numerous instances of
prosecutorial impropriety occurred throughout the trial and deprived
him of a fair trial:

a. Contrary to the claims of the defendant, certain statements of the
prosecutor did not constitute improper comment on the credibility of
the witnesses, the prosecutor did not improperly suggest that the state’s
witnesses had testified truthfully, it was not improper for the prosecutor
to challenge a witness’ belief in the defendant’s innocence, the prosecu-
tor’s questioning of the defendant did not improperly inject a personal
opinion that he was guilty, certain rhetorical questions asked by the
prosecutor were permissible as they were based on the evidence and
the inferences reasonably drawn therefrom, it was not improper for the
prosecutor to question the witnesses about the evidence in the state’s
case consistent with a finding of guilt or to vigorously confront the
witnesses in an attempt to discredit their testimony, the prosecutor
acted properly in characterizing a 911 recording that was admitted into
evidence without objection and by relying on that evidence during his
presentation of the evidence and argument to the jury, and the prosecu-
tor was not precluded from asking questions that portrayed the defen-
dant in a negative light and were consistent with the state’s theory of
the case and the evidence.

b. Although the prosecutor made an improper derisive comment con-
cerning the testimony of one witness and improperly injected certain
comments during cross-examination of the defendant, the defendant
failed to demonstrate that the prosecutorial improprieties deprived him
of a fair trial, as the instances of impropriety were infrequent, they were
neither severe in nature nor central to the critical issues in the case,
the trial court’s curative measures were sufficiently strong and appro-
priate, and the state’s case against the defendant was strong.

2. The defendant could not prevail on his unpreserved claim that the trial
court demonstrated judicial bias in the state’s favor and thereby deprived

*In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse and the crime of risk of injury to a child, we decline
to use the defendant’s full name or to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
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him of a fair trial; there was no merit to the defendant’s claim to the
extent that it was based on the trial court’s actions pertaining to alleged
prosecutorial impropriety, this court having concluded that the defen-
dant was not deprived of a fair trial as a result of the few isolated
instances of prosecutorial impropriety, and the claim was not reviewable
pursuant to State v. Golding (213 Conn. 233) to the extent that it was
based on the trial court’s evidentiary rulings and various statements
made by the trial court during the course of the trial, as such claims
were not constitutional in nature.

Argued March 14—officially released September 18, 2012
Procedural History

Substitute information charging the defendant with
the crimes of sexual assault in the first degree, kidnap-
ping in the second degree, burglary in the second degree
and risk of injury to a child, brought to the Superior
Court in the judicial district of Waterbury and tried to
the jury before Adelman, J.; verdict and judgment of
guilty, from which the defendant appealed to this court;
thereafter, the court, Adelman, J., issued an articulation
of its decision. Affirmed.

Brian J. Woolf, with whom were Kathleen E. Rallo
and, on the brief, Michael A. Roussos, for the appel-
lant (defendant).

Leon F. Dalbec, Jr., senior assistant state’s attorney,
with whom, on the brief, were Maureen Plalt, state’s
attorney, and David A. Gulick, senior assistant state’s
attorney, for the appellee (state).

Opinion

ESPINOSA, J. The defendant, James R., appeals from
the judgment of conviction, rendered following a jury
trial, of sexual assault in the first degree in violation
of General Statutes § 53a-70 (a) (1), kidnapping in the
second degree in violation of General Statutes § 53a-94
(a), burglary in the second degree in violation of General
Statutes § 53a-102 (a) and risk of injury to a child in
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violation of General Statutes § 53-21 (a) (1).! The defen-
dant claims that (1) prosecutorial impropriety deprived
him of a fair trial and (2) the trial court demonstrated
judicial bias in the state’s favor, thereby depriving him
of a fair trial. We affirm the judgment of the trial court.

The jury reasonably could have found the following
facts. Prior to the events at issue in this appeal, the
female victim had resided with her mother and the
defendant, her stepfather, in Waterbury. In 2007, the
victim moved out of the residence and began living in
another residence in Waterbury. The victim did not
speak with her mother after moving out of her mother’s
residence, but the defendant routinely visited the victim
at her new residence. The victim gave birth to a daughter
in 2008.

On October 1, 2008, the victim was in her bedroom
with a male friend when the defendant entered her
apartment and stood in the bedroom doorway. The
defendant stated, “I was fit to scare your ass,” and,
“T would have got you.” After the victim walked the
defendant to his automobile, the defendant asked the
victim questions about people who might be staying at
her house and when they would be at her house.

On October 2, 2008, the victim was home, lying on her
bed with her seven month old daughter, and watching
television. At approximately 9 a.m., the defendant,
wearing a black mask, a black shirt, dark pants and
gloves, appeared in the victim’s bedroom. The defen-
dant was holding a sofa cushion. He lunged on top of
the victim and her daughter and held the sofa cushion
over the victim’s head. When the victim started to
scream, the defendant threatened to kill her daughter.

!'The court imposed a total effective sentence of forty-four years imprison-
ment, suspended after thirty-four years, followed by fifteen years of pro-
bation.
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The defendant bound the victim’s hands with black
electrical tape, put a blanket over her head and
undressed her from the waist down. The defendant
fondled the victim’s breasts and inserted his penis into
her vagina for a brief period of time before he was
startled by a noise from a neighboring residence. The
defendant placed a heavier blanket over the victim’s
head and carried her to the kitchen, where he restrained
her to a chair. The defendant exited the residence, after
which time the victim broke free from the chair and
obtained assistance from a neighbor. Members of the
Waterbury police department arrived on the scene by
9:22 a.m.

By approximately 10:20 a.m., David Sheehan, a police
sergeant, was at the defendant’s residence after having
interviewed the victim. The defendant told Sheehan that
he had been home all morning. The defendant volunta-
rily accompanied a police officer to police headquar-
ters, where he was interviewed by Jorge Tirado, a
detective. Initially, the defendant told Tirado that he
had been home all morning because his wife asked him
to perform work on their house. Later, the defendant’s
wife told Tirado that she expected that the defendant
would be at work that day. When Tirado confronted
the defendant with evidence that police officers, upon
arriving at the defendant’s residence, had observed that
the hood of his automobile was very warm to the touch,
strongly suggesting that the vehicle had been driven
shortly prior to their arrival, the defendant stated that
he had moved his automobile from his driveway at
approximately 5 a.m., so that his wife could drive her
automobile to work. The defendant’s wife told Tirado
that this was not accurate because her automobile was
not parked in the driveway that morning.

Upon further questioning, the defendant told Tirado
that he had, in fact, left his residence earlier that morn-
ing to purchase cigarettes at a convenience store, a
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statement that was not supported by a review of the
store’s surveillance video. Initially, the defendant stated
that he had not had any contact with the victim for
months, but he then admitted that he had visited the
victim at her residence just days earlier.

After the defendant refused to consent to a search
of his automobile, the police obtained and executed a
warrant to search the automobile. The search yielded
a black ski mask, a pair of gloves and a bag containing
a receipt from a hardware store that was located less
than one half of a mile from the victim’s residence.
These items were stashed under the driver’s seat of the
automobile. The gloves and ski mask bore stains that,
within a reasonable degree of scientific certainty,
matched the composition of a skin tanning product that
the victim had on her body at the time of the sexual
assault. DNA testing of one of the gloves seized from
the defendant’s automobile revealed that the victim was
a likely contributor to DNA taken from the glove. The
receipt found in the automobile was for a pair of gloves
that had been purchased less than one-half hour prior
to the invasion of the victim’s residence. Police later
discovered a roll of black electrical tape in the defen-
dant’s residence. Subsequent analysis of the tape
revealed that, within a reasonable degree of scientific
certainty, the tape used to bind the victim was taken
from the roll of tape discovered at the defendant’s res-
idence.

Following the search, Tirado asked the defendant
if he went to the hardware store that morning. The
defendant replied that he had not gone to the store that
morning. After Tirado confronted the defendant with
the evidence of the store receipt, the defendant stated
that he had overlooked the fact that he went to the
store that morning to purchase paint. When Tirado spe-
cifically asked the defendant if he had purchased gloves
at the store, the defendant stated that, earlier, he forgot
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to mention the purchase of the gloves because he pur-
chased the gloves after he purchased the paint.

The defendant’s conviction followed a trial before a
jury. This appeal followed. Additional facts will be set
forth as necessary.

I
PROSECUTORIAL IMPROPRIETY

First, the defendant claims that, on more than seventy
occasions throughout the trial, prosecutorial impropri-
ety occurred that deprived him of a fair trial. Several
portions of the defendant’s claim border on being unre-
viewable, for they consist of little more than references
to trial transcripts followed by isolated words and
phrases quoted from the trial transcripts. Although the
defendant’s brief is replete with such transcript cita-
tions as well as boilerplate concerning various types of
prosecutorial impropriety, in many instances it lacks a
thorough analysis. Conclusory labels are not a substi-
tute for sound legal analysis. See State v. T.R.D., 286
Conn. 191, 213 n.18, 942 A.2d 1000 (2008) (“We repeat-
edly have stated that [w]e are not required to review
issues that have been improperly presented to this court
through an inadequate brief. . . . Analysis, rather than
mere abstract assertion, is required in order to avoid
abandoning an issue by failure to brief the issue prop-
erly.” [Internal quotation marks omitted.]). Notwith-
standing the cursory analysis that accompanies many
of the alleged instances of impropriety, we have
reviewed the entire claim. We will discuss in detail
only those aspects of the claim that, in our assessment,
warrant a more thorough discussion.

Before analyzing the alleged impropriety, we observe
that the defendant did not object to most of the alleged
impropriety at issue in this claim. The claim is review-
able on appeal, however, without resort to an extraordi-
nary level of review. See State v. Fauci, 282 Conn. 23,
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33, 917 A.2d 978 (2007); State v. Warholic, 278 Conn.
354, 360, 897 A.2d 569 (2006). “In analyzing claims of
prosecutorial impropriety, we engage in a two step ana-
lytical process. . . . The two steps are separate and
distinct. . . . We first examine whether prosecutorial
impropriety occurred. . . . Second, if an impropriety
exists, we then examine whether it deprived the defen-
dant of his due process right to a fair trial. . . . In other
words, an impropriety is an impropriety, regardless of
its ultimate effect on the fairness of the trial. Whether
that impropriety was harmful and thus caused or con-
tributed to a due process violation involves a separate
and distinct inquiry. . . .

“[O]ur determination of whether any improper con-
duct by the state’s attorney violated the defendant’s fair
trial rights is predicated on the factors set forth in State
v. Williams, [204 Conn. 523, 540, 529 A.2d 653 (1987)],
with due consideration of whether that misconduct was

objected to at trial. . . . These factors include: the
extent to which the [impropriety] was invited by
defense conduct or argument . . . the severity of the
[impropriety] . . . the frequency of the [impropriety]

. . the centrality of the [impropriety] to the critical
issues in the case . . . the strength of the curative mea-
sures adopted . . . and the strength of the state’s

case.” (Citations omitted; internal quotation marks
omitted.) State v. Payne, 303 Conn. 538, 560-61, 34 A.3d
370 (2012).

A

First, the defendant claims that, at several points
during the presentation of evidence, the prosecutor
improperly expressed his opinion concerning the credi-
bility of witnesses. “[A]s a general rule, prosecutors
should not express their personal opinions about the
guilt of the defendant, credibility of witnesses or evi-
dence. . . . Our jurisprudence instructs [however] that
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a prosecutor may comment on a witness’ motivation
to be truthful or to lie.” (Citation omitted; internal quota-
tion marks omitted.) State v. Skidd, 104 Conn. App. 46,
66, 932 A.2d 416 (2007).

The defendant draws our attention to the state’s
cross-examination of the victim’s sister, J, who is the
defendant’s stepdaughter. During the questioning, the
prosecutor questioned the witness about her motivation
in testifying for the defendant. After the witness stated
that she was testifying truthfully, the prosecutor
remarked: “We've seen that, obviously, when I pre-
sented the evidence to you,” and then followed with a
question. The state acknowledges, and we agree, that
the prosecutor’s comment was improper. Cross-exami-
nation did not afford the prosecutor an opportunity to
comment on the witness’ testimony, and the prosecu-
tor’'s comment, sarcastic in nature, reasonably could
have been interpreted as a derisive comment about the
witness’ testimony.

Additionally, the defendant refers to the defendant’s
examination of Kevin McCall, who testified that he
believed that he resided with the victim prior to October
2, 2008, and that he resided with the victim for four to
six months. During an objection, the prosecutor stated
that the witness’ memory was not clear. We disagree
that the challenged statement constituted an improper
comment on the credibility of the witness. The ground
of the objection was that an inquiry by the defendant
should not be permitted because the witness had not
testified clearly with regard to relevant dates. Our
review of the testimony that preceded the colloquy
reveals that the witness had not testified clearly with
respect to when the relevant observations at issue had
occurred. Considered in its context, the objection was
not an improper comment on the credibility of the
witness.
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Next, the defendant focuses on the testimony of
Christopher Caviness, a boyfriend of one of the victim’s
sisters, who testified about his observations of the vic-
tim being intoxicated and dancing at the defendant’s
home on Christmas, 2009. During his cross-examination
by the state, Caviness testified that he was testifying
because of his belief in the defendant’s innocence.
Thereafter, the prosecutor confronted Caviness with
some of the state’s tangible physical evidence, specifi-
cally, the gloves found under the front seat of the defen-
dant’s automobile. When he was asked to comment on
this evidence, Caviness shifted blame to the police. The
prosecutor responded, “Oh, it’s the police’s fault. . . .
Police’s fault. What if [the victim’s] makeup was on [the
gloves], police’s fault again?” (Emphasis added.)

We disagree that the challenged portion of the prose-
cutor’s inquiry constituted an improper comment on
the witness’ credibility. The statement was a means of
restating the witness’ view of the facts. A prosecutor
may not comment on a witness’ credibility but may
challenge vigorously by means of cross-examination
the testimony of any witness. Our case law counsels that
not every use of rhetorical devices by the prosecutor is
improper. State v. Ancona, 270 Conn. 568, 594, 854 A.2d
718 (2004), cert. denied, 543 U.S. 1055, 125 S. Ct. 921,
160 L. Ed. 2d 780 (2005).

The defendant argues that, five times during the
state’s cross-examination of defense witnesses, the
prosecutor definitively asserted that the victim’s DNA
was identified on the gloves that the police found in
the defendant’s automobile. The defendant claims that
these assertions by the prosecutor were an impermissi-
ble means of indirectly bolstering the testimony of
state’s witnesses who testified about the DNA evidence
found on the gloves, a disputed question of fact. Having
reviewed these instances, we disagree that they were
an impermissible means of suggesting that the state’s
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witnesses had testified truthfully. Rather, the prosecu-
tor’s questions were based on evidence in the state’s
case. The prosecutor properly questioned defense wit-
nesses about such evidence.

B

Next, the defendant claims that, during the presenta-
tion of evidence, the prosecutor expressed an opinion
as to his guilt, disparaged his character on multiple
occasions and commented negatively on his credibility.
It is well established that a prosecutor may not “express
his opinion, directly or indirectly, as to the guilt of the
defendant. . . . Such expressions of personal opinion
are a form of unsworn and unchecked testimony, and
are particularly difficult for the jury to ignore because of
the prosecutor’s special position.” (Internal quotation
marks omitted.) State v. Gibson, 302 Conn. 653, 660,
31 A.3d 346 (2011). Furthermore, “a prosecutor should
avoid arguments which are calculated to influence the
passions or prejudices of the jury, or which would have
the effect of diverting the jury’s attention from their
duty to decide the case on the evidence. . . . It is no
part of a [prosecutor’s] duty, and it is not his right,
to stigmatize a defendant.” (Internal quotation marks
omitted.) State v. Couture, 194 Conn. 530, 562, 482 A.2d
300 (1984), cert. denied, 469 U.S. 1192, 105 S. Ct. 967,
83 L. Ed. 2d 971 (1985).

The defendant relies on a question the prosecutor
asked of S, who is the victim’s sister and the defendant’s
stepdaughter. S testified that she appeared in court
because she believed in the defendant’s innocence. The
prosecutor responded by asking S about some of the
state’s evidence, specifically, the gloves found in the
defendant’s automobile. After S testified that she was
not satisfied with the proof presented, the prosecutor
asked: “So, once again, we're here today for a man who
pays your bills and lets you live [at his residence] free,
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and you're just going to sit there with all that . . . I
Just told you and say that you still think he didn’t do
1t?” (Emphasis added.)

This question was a means of challenging the witness’
testimony. This is not a circumstance in which a prose-
cutor expressed a personal opinion, apart from the evi-
dence, of a defendant’s guilt. The prosecutor, referring
to specific evidence, merely challenged the witness’
belief in the defendant’s innocence. The inquiry was
not improper.

The defendant also relies on a question that the prose-
cutor asked of him during cross-examination. The
defendant testified that he purchased the gloves found
in his automobile from a hardware store. He testified
that, after making an initial purchase of paint in the
store, he went back inside and bought the gloves. The
prosecutor asked: “[I]sn’t it true that [when] you
walked out [the store] after buying paint that day, you
knew you were going over [to the victim’s residence]
to do this and you went back in and bought the gloves
for that reason?” (Emphasis added.)

We are not persuaded that the inquiry was improper.
This was not, as is suggested by the defendant, an
instance of the prosecutor injecting a personal opinion
that the defendant was guilty. The prosecutor merely
asked a leading question of the defendant that was
consistent with the evidence and the state’s theory of
the case. Such inquiry was not improper.

The defendant also refers to questions that the prose-
cutor asked the defendant’s wife concerning his rela-
tionship with the victim. The defendant’s wife testified
during her direct examination that she was aware of the
fact that occasionally the defendant visited the victim at
the victim’s residence. The prosecutor asked the defen-
dant’s wife what her reaction would be if she learned
that the defendant visited the victim more than she
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expected. The prosecutor asked the defendant’s wife
what her reaction would be if she learned that the
defendant had “lied” to her about his whereabouts when
he was with the victim, or whether it would cause her
to ask, “[w]hy would [the defendant] be there or if he
was there and not doing anything wrong, why wouldn’t
he just tell you?”

The inquiry was not a means of disparaging the defen-
dant’s character. The inquiry was a means of confront-
ing the witness with circumstances that were not
hypothetical, but based on the evidence presented in
the state’s case. The prosecutor did not argue, apart
from the evidence, that the defendant was a liar. Rather,
he asked the witness what her reaction would be if she
learned that the defendant had lied about his where-
abouts on the day prior to the sexual assault of the
victim. In light of the fact that the inquiry was supported
by the evidence, the inquiry was not improper.

During the defendant’s cross-examination, the prose-
cutor asked the defendant to explain his testimony that,
at the time that the police arrived at his house, the
automobiles at his house were wet with precipitation,
but his house was not wet with precipitation. During
the colloquy, the defendant stated that he knew that
the house was not wet and that he knew a police officer
observed him painting the house. Twice, the prosecutor
stated, “Of course you do.” Following an objection by
defense counsel, the court struck the prosecutor’s com-
ments as being “editorial” in nature. We review these
comments in their context, a vigorous cross-examina-
tion. Nonetheless, as the state acknowledges, it was
improper for the prosecutor to inject such commentary
during cross-examination of a witness.

The defendant also refers to two other inquiries that,
he argues, demonstrate that the prosecutor commented
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negatively on his credibility and character. Having care-
fully reviewed the questions at issue, we are persuaded
that they were properly based on the evidence and the
state’s theory of the case. As stated previously, the state
was not precluded from questioning witnesses about
the evidence in the state’s case or from vigorously con-
fronting witnesses, including the defendant, in an
attempt to discredit their testimony.

C

The defendant claims that, twelve times during clos-
ing arguments, the prosecutor expressed his personal
opinion about the credibility of several witnesses. As
stated in part I A of this opinion, such type of commen-
tary is improper.

We carefully have reviewed the words and phrases
upon which the defendant has based this aspect of his
claim. Given the weakness in the defendant’s claim, it
would not serve a useful purpose to analyze in detail
each aspect of it. Each instance of claimed impropriety
did not reflect a personal opinion but was based on the
evidence presented and the state’s theory of the case.
The inquiries were not improper.

D

Next, the defendant claims that, on ten occasions
during closing arguments, the prosecutor expressed his
personal opinion that the defendant was guilty. As
stated in part I B of this opinion, such type of commen-
tary is improper.

We carefully have reviewed the alleged instances of
impropriety. The statements made by the prosecutor
did not suggest a belief in the defendant’s guilt that was
personal in nature, meaning apart from a rational view
of the evidence. Rather, the statements were based on a
belief in guilt that was wholly connected to the evidence
presented at trial. As this court has observed, “[t]he
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prosecutor was not precluded from interpreting the
evidence elicited consistent with a finding of guilt.”
State v. David O., 104 Conn. App. 722, 734 n.5, 937
A.2d 56 (2007), cert. denied, 285 Conn. 915, 943 A.2d
473 (2008).

E

The defendant claims that, on three occasions during
closing arguments, the prosecutor referred to prejudi-
cial information that was outside of the evidence pre-
sented at trial. “Our Supreme Court frequently has
stressed the importance of restricting comments made
during closing arguments to matters related to the evi-
dence before the jury. While the privilege of counsel in
addressing the jury should not be too closely narrowed
or unduly hampered, it must never be used as a license
to state, or to comment upon, or even to suggest an
inference from, facts not in evidence, or to present
matters which the jury [has] no right to consider.”
(Emphasis in original; internal quotation marks omit-
ted.) State v. Gamble, 119 Conn. App. 287, 302, 987 A.2d
1049, cert. denied, 295 Conn. 915, 990 A.2d 867 (2010).

The defendant relies on an argument made by the
prosecutor in which he referred to the fact that the
defendant was at the victim’s residence on the day prior
to the alleged sexual assault and that he did not reveal
this fact to the police when he was questioned. The
victim testified that, on October 1, 2008, the day before
the alleged assault, the defendant snuck into her apart-
ment and came upon her and a male friend who were
playfully “wrestling” on her bed. The victim testified
that the defendant entered her residence unannounced
and appeared in the doorway of her bedroom, after
which time he said, “I was fit to scare your ass.” After
the victim escorted the defendant out of her residence
and to his automobile, the defendant asked the victim
several questions about visitors to her residence. During
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argument, the prosecutor stated: “Remember the cir-
cumstances, they’re in [the bedroom], wrestling around,
look up, and there he is, standing in the room again, in
the doorway. Did he plan on possibly doing something
the day before? Was he doing a little recon mission,
trying to figure out the layout of the land? Was he going
in there to see who’s hanging around her house? No one
knows what’s in his mind.” (Emphasis added.) Later, the
prosecutor reiterated this line of argument, questioning
the purpose of the defendant’s presence at the victim'’s
residence: “Again, was that a recon mission, was that
maybe the day he was going to do it?” (Emphasis
added.)

We readily conclude that the challenged argument
was not improper. There was ample evidence concern-
ing the defendant’s unannounced appearance at the
victim’s residence on the day prior to the alleged
assault. It was not unreasonable for the prosecutor to
invite the jury to infer that the defendant’s conduct in
this regard not only was suspicious but that it was
evidence of his gathering information to facilitate the
assault that occurred the very next day. Accordingly,
we conclude that the rhetorical questions at issue were
based on the evidence and the inferences reasonably
drawn therefrom.

During closing argument, the defendant’s attorney
argued that it was improbable that the defendant pur-
chased paint and gloves at the hardware store, which
was located one-quarter to one-half mile from the vic-
tim’s residence, and then did not arrive at the victim’s
residence until nearly one-half hour later. The defen-
dant’s attorney opined that it was more reasonable to
conclude that the defendant merely went home, as he
testified, after he purchased the gloves. The state’s the-
ory of the case, supported by the evidence, was that
the defendant purchased the gloves at 8:34 a.m. and
that the alleged sexual assault did not occur until
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approximately 9 a.m. Also, there was evidence that Don-
ald Simpson, a friend of the victim, briefly visited with
the victim at her residence sometime between 8:30 and 9
a.m. Simpson testified that he stopped by the residence
unexpectedly on his way to work to talk to the victim
and that, if he was not at work by 9:15 a.m., he would
be considered late for work. He spoke with the victim
for less than five minutes while she was on an enclosed
porch in front of her residence. He testified that he did
not observe an automobile matching the description of
the defendant’s automobile, let alone any suspicious
activity in the area.

Responding to the defense argument, the prosecutor
argued: “Mr. Simpson said he was in a rush. He didn’t
look around to see who was there. [The defendant]
could have been sitting there while Simpson’s car was
in the front of the house, watch him walk up the stairs
and walk down the stairs. He could have been sitting
there planning what he was doing. Who knows what
goes through someone’s head before they commit an
act like this. Improbable, no. My opinion, you can
scratch that right off.” (Emphasis added.)

The defendant argues on appeal that the argument
was improper because “[n]o evidence suggested the
defendant’s presence at the scene, prior to the commis-
sion of the crime, on the date in question.” We disagree
that the argument was not based on the evidence and
the reasonable inferences to be drawn from the evi-
dence. In light of the evidence presented by the state
that the defendant was at a hardware store at approxi-
mately 8:30 a.m. and at the victim’s residence at 9 a.m.,
it was not unreasonable for the prosecutor to suggest
that the defendant could have been parked in the vicin-
ity of the victim’s residence at some time prior to 9
a.m., planning his criminal conduct. A careful review
of the argument reveals that the prosecutor did not
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suggest that there was evidence of the defendant’s pres-
ence in front of the residence but only that such an
occurrence was possible. Nothing about this argument
was improper.

F

The defendant argues that, on five separate occa-
sions, the prosecutor improperly questioned defense
witnesses about his guilt or innocence and improperly
injected his personal opinion by asserting, during ques-
tioning of defense witnesses, that the victim’s DNA was
found on the gloves stashed under the driver’s seat
of the defendant’s automobile. We disagree that the
inquiries were improper.

It is well settled that “[nJo witness, lay or expert,
may testify to his opinion as to the guilt of a defendant,
whether by direct statement or inference.” (Internal
quotation marks omitted.) State v. Fuller, 56 Conn. App.
592, 619, 744 A.2d 931, cert. denied, 252 Conn. 949, 748
A.2d 298, cert. denied, 531 U.S. 911, 121 S. Ct. 262, 148
L. Ed. 2d 190 (2000). As stated previously, a prosecutor
must refrain from injecting personal opinion into his
or her appraisal of the evidence but may, nonetheless,
suggest reasonable inferences from the facts in evi-
dence. See State v. Gamble, supra, 119 Conn. App. 302.

Our review of the record reveals that the inquiries
of which the defendant complains were not an attempt
to elicit an opinion from the witnesses as to the defen-
dant’s guilt or innocence. Rather, they were an attempt
to confront defense witnesses with the physical evi-
dence presented by the state. Additionally, although it
remained the exclusive province of the jury to deter-
mine whether the defendant’'s DNA was found on the
gloves, it did not invade the jury’s fact-finding function
for the prosecutor to state, in the form of hypothetical
questions asked of defense witnesses, that the defen-
dant’s DNA was found on the gloves. In so doing, the
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prosecutor merely asked questions consistent with the
state’s theory of the case and a reasonable interpreta-
tion of the evidence presented at trial, albeit one consis-
tent with a finding of guilt.

G

Next, the defendant claims that the prosecutor
improperly encouraged the members of the jury to iden-
tify with the victim. “A prosecutor may not appeal to
the emotions, passions and prejudices of the jurors.
. . When the prosecutor appeals to emotions, he
invites the jury to decide the case, not according to a
rational appraisal of the evidence, but on the basis of
powerful and irrelevant factors which are likely to skew
that appraisal. . . . Similarly, a prosecutor should not
inject extraneous issues into the case that divert the
jury from its duty to decide the case on the evidence.”
(Citation omitted; internal quotation marks omitted.)
State v. Warholic, supra, 278 Conn. 376. We disagree
that the challenged conduct was improper.

Absent objection during the state’s case-in-chief, the
prosecutor presented the recorded 911 call that a
bystander who encountered the victim immediately
after the sexual assault made to the police. The prosecu-
tor played the recording for the jury both during the
presentation of evidence and during closing arguments.
Also, in argument, the prosecutor characterized the vic-
tim’s emotional state in the recorded conversation as
“hysterical” and noted that during the conversation the
victim was “screaming.”

The defendant claims that the prosecutor engaged in
improper conduct by playing the recording before the
jury and by so characterizing the victim’s emotional
state. The defendant asserts that, in light of the fact
that he did not contest that a sexual assault of the victim
had occurred, the very introduction of this evidence did
not serve any proper purpose at trial.
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As a preliminary matter, we observe that the defen-
dant has not raised an evidentiary claim in this appeal.
The defendant did not object to the admission of the
911 recording, and this prosecutorial impropriety claim
does not afford him an opportunity to obtain review of
an unpreserved evidentiary claim. Insofar as the claim
is rooted in prosecutorial impropriety, it has no merit.
As we have stated previously, the prosecutor had a right
to comment fairly on the evidence presented at trial.
Thus, the prosecutor acted properly in characterizing
the 911 recording and by relying on this evidence during
his presentation of the evidence and his argument
before the jury. Contrary to the defendant’s assertions,
the defendant has not demonstrated that the prosecu-
tor, in playing the 911 recording or discussing the evi-
dence, appealed to the jury’s emotions or invited the
jury to identify with the victim.

H

Finally, the defendant claims that, throughout the
state’s examination of Tirado, the prosecutor improp-
erly encouraged the witness to opine that the defendant
was guilty, bolstered the witness’ testimony, com-
mented on the defendant’s veracity, alluded to the
defendant’s guilt and elicited testimony that tended to
portray the defendant in an incriminating light.

After reviewing the numerous allegations of impropri-
ety, we conclude that no impropriety occurred. The
defendant’s claim amounts to a careful dissection of
words and phrases used by the prosecutor and the
witness in an attempt to transmute proper questions of
the witness into instances of impropriety. It suffices to
observe that the prosecutor was not precluded from
asking questions that tended to portray the defendant
in a negative light, tended to reveal his implication in
the criminal activity with which he was charged and
were consistent with the state’s theory of the case as
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demonstrated by the evidence. The inquiries did not
take the form of personal opinion because they were
inquiries that were based on the evidence and the
rational inferences drawn therefrom, nor did they invite
the witness to comment directly on the defendant’s
guilt.

I

As discussed in parts I A and B of this opinion, the
prosecutor engaged in two instances of impropriety
during trial: one occurring during the cross-examination
of the victim'’s sister, J, and another occurring during the
cross-examination of the defendant. Having identified
impropriety, we undertake an analysis under State v.
Williams, supra, 204 Conn. 540, to determine whether
it deprived the defendant of a fair trial.

First, the impropriety was not invited by defense con-
duct or argument; it consisted of the prosecutor’s com-
ments during his cross-examination of defense
witnesses. Second, although the comments during
cross-examination were improper, the instances of
impropriety were not severe. Both instances of impro-
priety were similar in that they consist of editorial com-
ments of a sarcastic nature that reasonably could be
viewed as having called into doubt the witness’ testi-
mony. The comments did not directly disparage the
witnesses or their testimony. Third, the impropriety
was infrequent, occurring once during the cross-exami-
nation of J and once during the cross-examination of
the defendant. Certainly, the impropriety was by no
means a pervasive element of the trial. Fourth, the
impropriety was not central to the critical issues in the
case. Fifth, following a defense objection, the court
struck the prosecutor’s comments during the cross-
examination of the defendant and reminded counsel to
“play by the rules.” In light of the fact that the impropri-
ety at issue was isolated and not severe in nature, this
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curative measure was sufficiently strong and appro-
priate. Because the defendant did not object to the
impropriety that occurred during the cross-examination
of J, the court did not take any curative measures with
regard to that conduct. Finally, the state presented a
very strong case against the defendant, one that
included the victim’s testimony, physical evidence and
strong circumstantial evidence.

Having considered the two instances of impropriety
in light of the Williams factors, we are not persuaded
that the impropriety deprived the defendant of a fair
trial. The impropriety was infrequent and was not
severe in nature, and the state presented a very strong
case against the defendant. The defendant urges us to
view cumulatively the claimed instances of impropriety
in determining whether he was deprived of a fair trial.
Whether viewed individually or cumulatively, the
claimed instances of impropriety did not give rise to a
constitutional violation.

I
JUDICIAL BIAS

Second, the defendant raises an unpreserved claim
of judicial bias. This claim focuses on numerous actions
of the trial court throughout the trial. The defendant
alleges that the court appeared to collaborate with the
state, appeared to adopt a position of advocacy in favor
of the state and failed to maintain an impartial atmo-
sphere during the trial. Specifically, the defendant
asserts that the court appeared to demonstrate bias
in that it, inter alia, (1) used words and phrases in
responding to multiple objections raised by the state
that “suggest[ed]” its deference to the state’s position;
(2) “engaged in actions potentially suggesting an adop-
tion of a position of advocacy”;* (3) showed “seeming

2By way of example, the defendant points out that, in response to an
objection made by the state on relevancy grounds, the court replied, “I
would join in that.” After hearing from the defendant’s attorney, however,
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periodic deference” to the state in ruling on various
evidentiary matters; and (4) failed to prevent sua sponte
the prosecutor from engaging in the improper conduct
addressed in part I of this opinion.

“It is well settled that courts [generally] will not
review a claim of judicial bias on appeal unless that
claim was properly presented to the trial court through
a motion for disqualification or a motion for a mistrial.

. . We have repeatedly indicated our disfavor with
the failure, whether because of a mistake of law, inatten-
tion or design, to object to errors occurring in the course
of a trial until it is too late for them to be corrected,
and thereafter, if the outcome of the trial proves unsatis-
factory, with the assignment of such errors as grounds
of appeal. . . . However, because a claim of the
appearance of judicial bias strikes at the very core of
judicial integrity and tends to undermine public confi-
dence in the established judiciary . . . we nonetheless
have reviewed unpreserved claims of judicial bias under
the plain error doctrine.” (Citations omitted; internal
quotation marks omitted.) State v. Herbert, 99 Conn.
App. 63, 68, 913 A.2d 443, cert. denied, 281 Conn. 917,
917 A.2d 999 (2007).

The defendant does not argue that plain error exists
and, thus, we do not engage in plain error review. See
State v. McKenzie-Adams, 281 Conn. 486, 533 n.23, 915
A.2d 822, cert. denied, 552 U.S. 888, 128 S. Ct. 248, 169
L. Ed. 2d 148 (2007), overruled in part on other grounds
by State v. Payne, 303 Conn. 538, 548, 34 A.3d 370 (2012).
Instead, the defendant seeks review of his unpreserved
claim under the doctrine set forth in State v. Golding,
213 Conn. 233, 239-40, 567 A.2d 823 (1989). This request
is flawed on several grounds.

the court overruled the state’s objection. The defendant also relies on the
fact that, on several occasions during the defendant’s testimony, the court
asked the defendant to respond only to the questions posed to him by
counsel.
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As a preliminary matter, insofar as the claim is based
on “the trial court’s actions pertaining to extensive pros-
ecutorial misconduct,” the claim is not supported by
the record and is, thus, without merit. We already have
concluded in part I of this opinion that prosecutorial
impropriety sufficient to deprive the defendant of a fair
trial did not occur. The impropriety in this case was
not extensive, as the defendant argues, but was infre-
quent and not severe. Furthermore, the record reflects
that the court immediately took appropriate corrective
measures following the defendant’s objection to one of
the two improper comments made by the prosecutor.
Insofar as the claim is based largely on the propriety
of several of the court’s evidentiary rulings, the claim
is not reviewable under Golding because such aspects
of the claim are purely evidentiary in nature, brought
before this court in the guise of a due process claim.
Golding review does not afford an opportunity to reliti-
gate each and every adverse ruling that was made at
trial; it is an extraordinary remedy reserved for unpre-
served constitutional violations. Last, insofar as the
claim is based on various statements made by the court
during the course of the trial, the claim essentially is
that the court appeared to be partial. We conclude that
these aspects of the claim are not reviewable under
Golding because they are not constitutional in nature.
See State v. D’Antonio, 274 Conn. 658, 669, 877 A.2d
696 (2005) (claim of judicial bias based on appearance
of partiality in plea bargaining negotiations not review-
able under Golding because it is not constitutional in
nature); State v. Herbert, supra, 99 Conn. App. 68 n.7
(“[t]he defendant’s claim of judicial bias based solely
upon the appearance of partiality, does not rise to the
level of a constitutional violation” [emphasis in original;
internal quotation marks omitted]).

The judgment is affirmed.

In this opinion the other judges concurred.
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SCHAGHTICOKE INDIAN TRIBE ET AL. v. MICHAEL
J. ROST
(AC 33374)

Lavine, Robinson and Flynn, Js.
Syllabus

The plaintiffs, the Schaghticoke Indian Tribe and the Schaghticoke Tribal
Nation, both of which collectively represent the Schaghticoke Indians,
a self-governing tribe recognized by the state that possesses the power
to determine tribal membership and residency on reservation land,
sought, by way of summary process, to regain possession of certain
premises from the defendant, who lived on reservation property with
the permission of D, a recognized Schaghticoke Indian, at her personal
residence. The trial court rendered judgment for the plaintiffs, from
which the defendant appealed to this court. Held:

1. The defendant’s claim that the trial court lacked personal jurisdiction
over him because he is a “sovereign human being” and “common law
free man” was unavailing, the defendant having waived his right to
challenge personal jurisdiction by filing an appearance and a responsive
pleading without timely moving to dismiss the action for lack of per-
sonal jurisdiction.

2. The defendant could not prevail on his claim that the trial court’s exercise
of jurisdiction in this matter constituted an undue infringement of the
tribal sovereignty of the Schaghticoke Indians as recognized under state
law and, thus, that the trial court lacked subject matter jurisdiction
to adjudicate this summary process action; by initiating the summary
process action, the plaintiffs effectively consented to the trial court’s
jurisdiction, there was nothing to indicate that the trial court’s adjudica-
tion of the summary process matter in any way interfered with the
Schaghticoke Indians’ right to self-governance or infringed on any
existing tribal laws or adjudicative authority of the Schaghticoke Indians,
and the defendant lacked authority to assert the Schaghticoke Indians’
sovereignty on his own behalf, as tribal sovereignty may be invoked
only by a member of the tribe.

3. There was no merit to the defendant’s claim that the trial court improperly
decided a dispute over tribal leadership; although the court, in its initial
decision ruling against the defendant in this summary process matter,
made a finding that the tribal nation, through its tribal council, was
the governing authority for the Schaghticoke Indians, the trial court
subsequently vacated that finding, and the defendant did not amend the
appeal to challenge the court’s modification of its earlier ruling or file
a new appeal.

4. The defendant’s claim that the trial court improperly rendered judgment
without one of the plaintiffs being represented at the summary process
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trial was not reviewable, as he was not the proper party to raise such
a claim, and he failed to explain how he was aggrieved personally by
the tribe’s failure to appear and to present evidence at the summary
process trial.

5. The defendant could not prevail on his claim that the trial court ignored
prior judicial decisions that impacted the tribal nation’s claim of author-
ity to represent the interests of the Schaghticoke Indians; the trial court
having vacated its finding that the tribal nation, through its tribal council,
represented the proper governing authority of the Schaghticoke Indians,
the defendant’s claim, which attempted to show error in that finding,
was moot and warranted no further review.

Argued April 12—officially released September 18, 2012
Procedural History

Summary process action, brought to the Superior
Court in the judicial district of Litchfield, Housing Ses-
sion, geographical area number eighteen, and tried to
the court, Klatt, J.; thereafter, the court denied the
motion to open the evidence filed by the plaintiff
Schaghticoke Indian Tribe; judgment for the plaintiffs,
from which the defendant appealed to this court; subse-
quently, the court, Klatt, J., denied in part the motion
to open the judgment filed by the plaintiff Schaghticoke
Indian Tribe, and vacated its finding regarding recog-
nized tribal leadership. Affirmed.

Michael J. Rost, pro se, the appellant (defendant).

Hugh J. Lavery, for the appellee (plaintiff Schaghti-
coke Indian Tribe).

Dennis L. Kern, for the appellee (plaintiff Schaghti-
coke Tribal Nation).

Opinion

ROBINSON, J. The self-represented defendant in this
summary process eviction action, Michael J. Rost,
appeals from the trial court’s judgment of possession
rendered in favor of the plaintiffs, the Schaghticoke
Indian Tribe (SIT) and the Schaghticoke Tribal Nation
(STN). The defendant claims that the court improperly
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(1) exercised jurisdiction by adjudicating a summary
process action involving sovereign reservation land, (2)
decided a dispute over tribal leadership, (3) rendered
judgment without one of the plaintiffs being repre-
sented at the summary process trial and (4) ignored
prior judicial decisions impacting STN’s authority to
represent the interests of the Schaghticoke Indians. We
affirm the judgment of the trial court.

The following facts, which either are undisputed on
the basis of the record or were found by the court, and
procedural history are relevant to our review of the
claims on appeal. The Schaghticoke tribe is recognized
by the state as a self-governing entity that possesses
the power to, inter alia, “[d]etermine tribal membership
and residency on reservation land . . . .” General Stat-
utes § 47-569a (b) (1).! The Schaghticoke Indian reserva-
tion (reservation) is comprised of approximately four
hundred acres of property located in Kent. For at least
two years prior to the commencement of this summary
process action, the defendant lived on the reservation
with the permission of Gayle Donovan, a recognized
Schaghticoke Indian, at her personal residence located
at 262 Schaghticoke Road. Donovan had been given

! General Statutes § 47-59a, titled “Connecticut Indians; citizenship, civil
rights, land rights,” provides: “(a) It is hereby declared the policy of the state
of Connecticut to recognize that all resident Indians of qualified Connecticut
tribes are considered to be full citizens of the state and they are hereby
granted all the rights and privileges afforded by law, that all of Connecticut’s
citizens enjoy. It is further recognized that said Indians have certain special
rights to tribal lands as may have been set forth by treaty or other agreements.

“(b) The state of Connecticut further recognizes that the indigenous tribes,
the Schaghticoke, the Paucatuck Eastern Pequot, the Mashantucket Pequot,
the Mohegan and the Golden Hill Paugussett are self-governing entities
possessing powers and duties over tribal members and reservations. Such
powers and duties include the power to: (1) Determine tribal membership
and residency on reservation land; (2) determine the tribal form of govern-
ment; (3) regulate trade and commerce on the reservation; (4) make con-
tracts, and (5) determine tribal leadership in accordance with tribal practice
and usage.”
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permission to build her residence on the reservation
more than twenty years earlier. Donovan owns and is
responsible for the residence, but she does not own
the land.

On June 30, 2010, the plaintiffs jointly served the
defendant with a notice to quit possession of “the
[e]ntire Schaghticoke [r]eservation (including but not
limited to) Schaghticoke Road, Kent, CT” by July 27,
2010, on the ground that he had “[n]o right or privilege
to occupy same.” On August 4, 2010, the plaintiffs com-
menced this summary process action. Initially, both
plaintiffs were represented by Attorney Paul Garlasco.
The plaintiffs alleged in their complaint that they “own
and possess” the reservation and that the defendant
entered the reservation with no right or privilege to
occupy or remain on the reservation. The plaintiffs fur-
ther alleged that the defendant had failed to quit posses-
sion, and, therefore, they sought a judgment of
“[e]xclusive [p]ossession of the reservation with an
order of no re-entry” and “[a]n immediate execution of
eviction of the [defendant].” The defendant filed an
appearance and an answer to the complaint, in which
he challenged the plaintiffs’ authority to evict him from
the reservation. Specifically, he stated that the plaintiffs
do not represent the historic tribe as evidenced by cop-
ies of documents that he attached to his answer and
which allegedly were on file with the secretary of the
state of Connecticut and with the Interior Board of
Indian Appeals.

The matter initially was assigned for a pretrial hearing
on October 22, 2010. On October 6, 2010, Garlasco filed
amotion to withdraw as counsel for the plaintiffs, alleg-
ing a breakdown in the attorney-client relationship. Fol-
lowing a hearing, the court granted the motion to
withdraw. The court also granted several continuances
to allow the plaintiffs an opportunity to obtain new
counsel. On January 27, 2011, the court issued notice
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to all parties that a summary process trial would be
held on March 15, 2011. On March 14, 2011, Attorney
Dennis L. Kern filed an appearance on behalf of STN
only. The summary process trial went forward as sched-
uled on March 15, 2011. Kern and the defendant were
present and each presented evidence; however, no one
representing SIT appeared at the summary process trial.
The court indicated at the close of the proceedings that
it would continue the matter to April 15, 2011, at which
time it would render a final decision.

On April 15, 2011, Attorney Hugh J. Lavery filed an
appearance on behalf of SIT and also filed a motion
asking the court to open the evidentiary portion of the
trial to allow SIT an opportunity to present additional
testimony or to declare a mistrial.? The court denied
the motion to present evidence on the ground that the
motion was procedurally irregular and that the prof-
fered evidence concerned only the ongoing dispute
between SIT and STN over tribal leadership, which the
court found was immaterial to the summary process
matter before it. The court next issued a written deci-
sion in which it found that the plaintiffs had met their
burden as to all elements of the summary process com-
plaint and rendered a judgment of possession in favor
of the plaintiffs subject to any statutory stays. In reach-
ing its decision, the court made the following specific
finding: “Based on the evidence submitted by both par-
ties, the court finds that [STN], through its [t]ribal

2 According to the motion, Alan Russell, the tribal chairman of SIT, filed
an appearance in November, 2010, purporting to be on behalf of SIT, which
appearance allegedly was rejected by the clerk’s office because, as a nonat-
torney, Russell could not appear on behalf of SIT. SIT further alleged in its
motion that Russell never received notice that his appearance had been
rejected or of the date of the summary process trial. The record does
not contain evidence of Russell’s rejected appearance, although the court
indicated on the record that the appearance was never properly filed. The
record indicates that notice of the summary process trial was sent to SIT
at the address on file with the court.
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[c]ouncil, is the governing authority for the Schaghti-
coke tribe.” The defendant filed the present appeal on
April 20, 2011.

After the appeal was filed, SIT filed a motion to open
the judgment. SIT argued that it wrongly had been
deprived of an opportunity to present evidence that
would have shown that SIT, and not STN, is the true
governing authority for the Schaghticoke Indians. SIT
was concerned about the res judicata effect of the
court’s finding that STN was the governing authority
for the Schaghticoke Indians. SIT, nonetheless, also
made clear that, despite the ongoing dispute between
SIT and STN over which entity governs the Schaghti-
coke Indians, the entities continued to be united in their
goal to remove the defendant from the reservation and
had alleged in their complaint that they collectively own
and possess the reservation. According to SIT, under
a theory of judicial restraint, the court could reach a
decision in which it finds the allegation of the summary
process complaint proven without selecting a winner
of the governing dispute.

The court heard argument on the motion to open on
May 9, 2011, following which it denied the motion. The
court reasoned, as it previously had, that the issue of
which entity was “in charge” was not properly before
it, and, therefore, it did not need to hear additional
evidence on that topic from SIT. The court nevertheless
opened its decision for the purpose of vacating its ear-
lier finding that STN, through its tribal council, was the
recognized tribal leader. It clarified that the plaintiffs
collectively represented the individual members of the
Schaghticoke Indians, and that it was those “individuals
that have brought this summary process action, and
have moved to evict [defendant].” The defendant did
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not amend his existing appeal to challenge the court’s
modification of its earlier decision.?

I

The defendant first claims that the court improperly
exercised jurisdiction in adjudicating the present sum-
mary process action. We note at the outset that the
defendant’s brief contains little in the way of legal analy-
sis and is, at times, disjointed and difficult to compre-
hend. Nevertheless, given the stated policy of
Connecticut’s courts to be solicitous of self-represented
litigants; see State v. Adams, 117 Conn. App. 747, 755,
982 A.2d 187 (2009); and because the defendant chal-
lenges the court’s exercise of both personal and subject
matter jurisdiction in this matter, over which our review
is plenary; see Ryan v. Cerullo, 282 Conn. 109, 118, 918
A.2d 867 (2007); Pritchard v. Pritchard, 281 Conn. 262,
270, 914 A.2d 1025 (2007); we will endeavor to review
the defendant’s claims despite the state of the briefing
provided. We construe the defendant’s jurisdictional
argument to be twofold. First, he argues that, because
the reservation constitutes sovereign land and the
Schaghticoke Indians never entered into any agreement
or contract with the state, it is not subject to the civil
jurisdiction of Connecticut’s courts. The defendant also
argues that the court lacked personal jurisdiction over
him because he is a “sovereign human being” and “com-
mon law free man.” We conclude that the court properly
exercised jurisdiction in this matter.

A

We first dispose of the defendant’s claim that the
court lacked personal jurisdiction over him as a “sover-
eign human being” and “common law free man.” The
defendant fails to explain in his brief the legal import of

3SIT filed an appeal from the court’s denial of its motion to open, but
that appeal was dismissed on a nisi order on July 5, 2011, after SIT failed
to comply fully with Practice Book § 64-1.
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his numerous assertions that he is a “sovereign human
being” and “common law free man.” We can discern
no legal reason why the mere donning of such a mantle
would act to defeat the court’s exercise of personal
jurisdiction over him in this matter. Nevertheless, it is
unnecessary for us to delve further into the defendant’s
personal jurisdiction claim because we conclude that
the defendant has waived his right to challenge per-
sonal jurisdiction.

“As a general matter, a party waives the right to
dispute personal jurisdiction unless that party files a
motion to dismiss within thirty days of the filing of an
appearance. . . . Personal jurisdiction is not like sub-
ject matter jurisdiction, which can be raised at any time
and by the court on its own motion. . . . Unless the
issue of personal jurisdiction is raised by a timely
motion to dismiss, any challenge to the court’s personal
jurisdiction over the defendant is lost. . . . As noted
by our Supreme Court, under our rules of practice, the
filing of a responsive pleading operates as a waiver of
a future challenge of the court’s personal jurisdiction
over a party.” (Citation omitted; internal quotation
marks omitted.) Investment Associates v. Summit
Associates, 132 Conn. App. 192, 206-207, 31 A.3d 820
(2011), cert. granted on other grounds, 303 Conn. 921, 34
A.3d 396 (2012). Although, under our rules of practice,
pleadings in summary process actions advance at a
different pace from those in other civil matters; see
General Statutes § 47a-26c¢; the aforementioned princi-
ples nevertheless remain applicable. See, e.g., St. Paul’s
Flax Hill Co-operative v. Johnson, 124 Conn. App. 728,
739-40, 6 A.3d 1168 (2010), cert. denied, 300 Conn.
906, 12 A.3d 1002 (2011) (holding issue of personal
jurisdiction waived in summary process action by
defendant’s failure to file timely motion to dismiss).

The defendant filed his appearance in this matter as
a self-represented party on August 17, 2010, along with
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an answer to the complaint. He never filed a motion to
dismiss. Accordingly, having filed an appearance and
aresponsive pleading without timely moving to dismiss
the action for lack of personal jurisdiction, the defen-
dant waived his right later to attack the court’s judgment
on personal jurisdiction grounds.

B

We next turn to the defendant’s other jurisdictional
argument. According to the defendant, because the res-
ervation is sovereign land and the Schaghticoke Indians
never entered into any agreement or contract with the
state, the court lacked subject matter jurisdiction to
adjudicate the present summary process action. We
construe the defendant’s claim to be that the court’s
exercise of jurisdiction in this matter constituted an
undue infringement on the tribal sovereignty of the
Schaghticoke Indians as recognized under state law.
We disagree.

“Subject matter jurisdiction involves the authority of
the court to adjudicate the type of controversy pre-
sented by the action before it. . . . [A] court lacks dis-
cretion to consider the merits of a case over which it is
without jurisdiction . . . .” (Internal quotation marks
omitted.) Kizis v. Morse Diesel International, Inc., 260
Conn. 46, 52, 794 A.2d 498 (2002). “There is no doubt
that the Superior Court is authorized to hear summary
process cases; the Superior Court is authorized to hear
all cases except those over which the probate courts
have original jurisdiction.” Lampasona v. Jacobs, 209
Conn. 724, 728, 553 A.2d 175, cert. denied, 492 U.S. 919,
109 S. Ct. 3244, 106 L. Ed. 2d. 590 (1989). The question
before us is whether that jurisdiction is somehow lost
when the summary process case involves an eviction
from state recognized reservation land.

“Like all instrumentalities of the state of Connecticut,
our courts are powerless to intervene in the exercise of
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tribal self-government. Federal statute, federal common
law and state statute all require us to treat bona fide
Indian tribes as sovereign nations and to protect tribal
rights to self-determination. . . . Because of the con-
tinuing inherent sovereignty of Indian tribes, for exam-
ple, federal common law forbids states from unlawfully
infring[ing] on the right of reservation Indians to make
their own laws and be ruled by them. . . . Similarly,
state statutes explicitly provide that the indigenous
tribes . . . are self-governing entities possessing pow-
ers and duties over tribal members and reservations.
. . . Any action by a state court that infringed on tribal
sovereignty or interfered in tribal self-government
would therefore be improper.” (Citations omitted; inter-
nal quotation marks omitted.) Golden Hill Paugussett
Tribe of Indians v. Southbury, 231 Conn. 563, 574-75,
651 A.2d 1246 (1995). Our United States Supreme Court
has explained that inherent tribal sovereignty will
impede state court jurisdiction only if “the exercise of
state-court jurisdiction in [the] case would interfere
with the right of tribal Indians to govern themselves
under their own laws. . . . If the exercise of state court
jurisdiction is compatible with tribal autonomy . . .
judicial action not only is permitted, but may be
required.” (Citations omitted; internal quotation marks
omitted) Id., 5756-76 citing Three Affiliated Tribes of
the Fort Berthold Reservation v. Wold Engineering,
P.C., 467 U.S. 138, 148-49, 151-52, 104 S. Ct. 2267, 81 L.
Ed. 2d 113 (1984) (suggesting state’s failure to exercise
jurisdiction when present could violate Indians’ rights
under due process clause, equal protection clause and
42 U.S.C. § 1981).

Pursuant to the court’s May 9, 2011 oral postjudgment
ruling, the plaintiffs who initiated this action before the
Superior Court collectively represent the Schaghticoke
Indians. The defendant did not amend his appeal to
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challenge that determination, and, thus, the determina-
tion is not properly before us for review. See Practice
Book § 61-9.* Section 47-59a (a) provides in relevant
part that members of state recognized tribes, which
includes the Schaghticoke Indians, “are considered to
be full citizens of the state and they are hereby granted
all the rights and privileges afforded by law, that all
of Connecticut’s citizens enjoy. . . .” Such rights and
privileges must include access to our state’s courts. By
initiating the summary process action in state court,
the plaintiffs effectively consented to the court’s juris-
diction. Further, there is nothing in the record before
us indicating that the court’s adjudication of the present
summary process matter in any way interfered with
the Schaghticoke Indians’ right to self-governance or
infringed on any existing tribal laws or adjudicative
authority of the Schaghticoke Indians.

Additionally, although the defendant seeks to assert
tribal sovereignty as a bar to the present action, he has
failed to set forth the necessary factual predicate to
establish his authority to assert the Schaghticoke Indi-
ans’ sovereignty on his own behalf or to overcome the
Schaghticoke Indians’ consent to the jurisdiction of the
court. Our Supreme Court has indicated that tribal sov-
ereignty may only be invoked by a member of the tribe.
See State v. Velky, 263 Conn. 602, 605 n.5, 821 A.2d 752
(2003). The defendant never asserted before the trial
court or this court that he is a recognized Schaghticoke
tribal member. In fact, he appears to have disavowed
any such claim before the trial court.” The defendant

 Practice Book § 61-9 provides in relevant part: “Should the trial court,
subsequent to the filing of the appeal, make a decision which the appellant
desires to have reviewed, the appellant shall file an amended appeal form
in the trial court within twenty days from the issuance of notice of the
decision as provided for in Section 63-1. . . .”

5 At the May 9, 2011 hearing, the following colloquy took place:

“[Attorney] Lavery: When he delineates his lineage, he says he became a
specialist in Indian law, took a tribal member as a wife, had two children
with tribal member Deborah Buckson, but that still does not make him a—
an Indian—
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only asserts that he was granted permission by tribal
members to live and work on the reservation. Such an
assertion alone is insufficient to allow the defendant
to invoke tribal sovereignty as a bar to the court’s juris-
diction in the present case. In sum, we conclude that
the court properly exercised both personal and subject
matter jurisdiction in adjudicating this summary pro-
cess action.

I

The defendant next claims that the trial court improp-
erly decided a dispute over tribal leadership. Given the
court’s modification of its original rationale for render-
ing its judgment of possession in favor of the plaintiffs,
we disagree.

General Statutes § 47-66i (b) sets forth the proce-
dures for resolution of a dispute over tribal leadership,
providing: “A leadership dispute shall be resolved in
accordance with tribal usage and practice. Upon
request of a party to a dispute, the dispute may be
settled by a council. Each party to the dispute shall
appoint a member to the council and the parties shall

“[The Defendant]: Nobody can condemn my rights.

“[Attorney] Lavery: —a Schaghticoke Indian.

“The Court: Don’t—

“[The Defendant]: No man can be judged on his race, color, and creed.

“The Court: You can’t interrupt—

“[The Defendant]: I'm sorry.

The Court: —each other.

“[The Defendant]: I'm sorry.

“The Court: Go ahead.

“[Attorney] Lavery: I just want to point out that he claimed now in court
to have his lineary descendants come from the Schaghticoke Tribe.

“[The Defendant]: No, [—

“[Attorney] Lavery: He’s never made that claim before. And well, we
deny that.

“[The Defendant]: I—

“The Court: Okay. All right. That’s not—it’s not an issue.

“[The Defendant]: Yeah, it’'s not a big deal. I know. I just—I didn’t—I
didn’t claim that.”
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jointly appoint one or two additional members provided
the number of members of the council shall be an odd
number. If the parties cannot agree on any joint appoint-
ment, the Governor shall appoint any such member
who shall be a person knowledgeable in Indian affairs.
The decision of the council shall be final on substantive
issues. An appeal may be taken to the Superior Court
to determine if provisions of the written description
filed with the Secretary of the State pursuant to this
section have been followed. If the court finds that the
dispute was not resolved in accordance with the provi-
sions of the written description, it shall remand the
matter with instructions to reinstitute proceedings, in
accordance with such provisions.” Accordingly, as the
parties and the court recognized, disputes over tribal
leadership are to be resolved by the Schaghticoke Indi-
ans in the first instance or, if necessary, by a council
appointed in accordance with the statute. There is no
provision whereby tribal leadership disputes are to be
decided first by the Superior Court. For reasons not
reflected in the record, the various factions of the
Schaghticoke Indians thus far have failed to avail them-
selves of the dispute resolution proceedings set forth
in § 47-66i.

In its initial April 15, 2011 decision ruling against the
defendant in this summary process matter, the trial
court correctly set forth that the plaintiffs had the bur-
den of establishing, among other elements, that they
were the “owners” of the property from which they
sought to evict the defendant.® In considering whether
the plaintiffs had met that burden, the court made a

5 Although reservation lands are held in trust by the state, “[a] tribe shall
exercise on reservation land all rights incident to ownership except the
power of alienation.” General Statutes § 47-60. One right incident to property
ownership is the right to bring a summary process eviction action against
any person who never had a right or privilege to occupy the subject property
or who had a right or privilege but such right or privilege has since termi-
nated. General Statutes § 47a-23 (a).
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finding, based on the evidence presented, that “the
Schaghticoke Tribal Nation, through its [t]ribal [c]oun-
cil, is the governing authority for the Schaghticoke
tribe.” That finding arguably could be interpreted as the
court deciding the ongoing and hotly contested dispute
between SIT and STN over which is the legitimate gov-
erning body of the Schaghticoke Indians.

It was that particular finding that prompted SIT,
which had not appeared at the summary process trial,
to file its postjudgment motion to open the proceedings
expressly for the purpose of presenting evidence that
it, and not STN, was the legitimate governing body of
the Schaghticoke Indians. The court denied the motion
to open precisely because it recognized that it lacked
the authority to decide the tribal leadership dispute and
because it did not consider resolution of that dispute a
necessary component of its summary process analysis.
The court reasoned, as it had previously, that the issue
of which entity was “in charge” was not properly before
it, and, therefore, it did not need to hear additional
evidence on that topic from SIT.

The court nevertheless agreed to open its earlier deci-
sion for the limited purpose of vacating its finding that
STN, through its tribal council, was the governing
authority for the Schaghticoke Indians. The court clari-
fied as follows: “It’s the Schaghticoke Indians that have
the right to say who lives on the reservation. And they
clearly have spoken here. Because both plaintiffs are
in agreement that they do not want [the defendant] on
the location.” The court later stated: “I am reopening
my decision and clarifying my decision, that even if
[Richard] Velky,” in my analysis of the law, even if Velky
is not the accepted and recognized tribal leader, never-
theless the plaintiffs—the plaintiffs being the Schaghti-
coke Indian—that—Indians, not the Schaghticoke

"Velky testified on behalf STN in his position as STN’s tribal chairman.
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Indian Tribe, not the Schaghticoke Tribal Nation, but
the Indians that were originally recognized by this state,
are the individuals that have brought this summary pro-
cess action and have moved to evict [the defendant].
So, that’s the clarification of the court’s decision.”
Accordingly, the court modified that portion of its ear-
lier decision finding that STN was the governing author-
ity for the Schaghticoke Indians.

As previously indicated, the defendant did not amend
the current appeal to challenge the court’s modification
of its earlier ruling, nor did he file a new appeal. See
footnote 4 of this opinion. Because the court has
vacated any finding that could be construed as resolving
an internal dispute over tribal leadership, the defen-
dant’s claim of improper interference in that area no
longer has merit.

I

We next turn to the defendant’s claim that it was
improper for the court to have rendered judgment with-
out one of the plaintiffs being represented at the sum-
mary process trial. The defendant maintains that the
fact that SIT was not present for the summary process
trial is grounds for a mistrial. We cannot review the
defendant’s claim because he has failed to establish
that he is the proper party to raise it.

“The general rule is that one party has no standing
to raise another’s rights. . . . When standing is put in
issue, the question is whether the person whose stand-
ing is challenged is a proper party to request an adjudi-

cation of the issue . . . . [Standing is] ordinarily held
to have been met when a complainant makes a colorable
claim of direct injury he . . . is likely to suffer . . . .”

(Citation omitted, internal quotation marks omitted.)
Delio v. Earth Garden Florist, Inc., 28 Conn. App. 73,
78, 609 A.2d 1057 (1992).

In his brief, the defendant’s discussion of his claim
that SIT’s absence from the summary process trial
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required a mistrial is limited to noting that SIT had
sought to open the proceedings and that SIT had indi-
cated in its motion to open “many aspects of the trial
that had been adversely affected by the [c]ourt’s impres-
sion that Attorney Kern had appeared as representation
for both plaintiffs.” The defendant then indicates his
wish to “assert the same information as fact to the
[c]ourt.” SIT’s motion to open the summary process
judgment, however, focused solely on the issue of the
tribal leadership dispute and whether, by proceeding
in its absence, the court had deprived SIT of the right
to present evidence that it is the true governing author-
ity of the Schaghticoke Indians. Any need for such evi-
dence became moot following the court’s clarification
that it was not deciding the tribal governance dispute.
Because SIT also sought the eviction of the defendant
from the reservation, it is unclear how its presence
or presentation of the proffered evidence would have
benefited the defendant. The defendant has failed to
explain how he was aggrieved personally by SIT’s fail-
ure to appear and to present evidence at the summary
process trial. Accordingly, we conclude that the defen-
dant lacks standing to raise the claim, and we will not
consider it.

1\Y

Finally, the defendant claims that the court ignored
prior judicial decisions that impacted on STN’s claim of
authority to represent the interests of the Schaghticoke
Indians. Because, as explained previously, the court
vacated its finding that STN, through its tribal council,
represented the proper governing authority of the
Schaghticoke Indians, the defendant’s claim, which
attempts to show error in that finding, is moot and
warrants no further review.

The judgment is affirmed.

In this opinion the other judges concurred.
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Opinion

PER CURIAM. The plaintiff, First Merchants Group
Limited Partnership, appeals from the decision of the
trial court remanding the case to an arbitrator for fur-
ther findings after denying summary judgment in a
declaratory judgment action in which the primary issue
was whether the arbitration had ended. The plaintiff
claims that once the court denied summary judgment on
whether the arbitration had ended, it lacked authority to
send any issues back to the arbitrator without first
hearing evidence and deciding the merits of the declara-
tory judgment action. We agree and reverse the judg-
ment of the trial court.

This is the second time this case is before us on
appeal. We first adjudicated similar issues in First Mer-
chants Group Ltd. Partnership v. Fordham, 121 Conn.
App. 135, 994 A.2d 289 (2010). Our decision in that
appeal laid out the relevant facts and procedural his-
tory. In that case, we reversed the trial court’s dismissal,
on the basis of the lack of subject matter jurisdiction,
of the plaintiff’s declaratory judgment action. The com-
plaint alleged that the plaintiff, First Merchants Group
Limited Partnership, and the defendant, Harriet Ford-
ham, were the sole members of a limited liability com-
pany. The parties’ amended operating agreement, dated
January 25, 2002, provided that any disputes between
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them were to be settled by arbitration. In October, 2006,
the defendant filed a demand for arbitration in connec-
tion with certain disputed issues arising out of the
operating agreement. The plaintiff filed an answering
statement the following month. Subsequently, the plain-
tiff and the defendant signed a * ‘{m]emorandum of
[ulnderstanding as to [a]rbitration’ ” dated December
12,2006.1Id., 137. Less than two weeks later, the arbitra-
tor prepared a letter dated December 21, 2006, setting
forth the terms under which the arbitration was to pro-
ceed.? Thereafter, both parties submitted substantial
materials to the arbitrator, who issued a decision on
February 23, 2007, “disposing of all of the issues submit-
ted to her pursuant to the . . . December 21, 2006 [let-
ter].” (Internal quotation marks omitted.) Id. No party
filed an application with the Superior Court to confirm,
vacate or modify the award pursuant to General Stat-
utes §§ 52-417 through 52-420.? The plaintiff alleged that
it made certain payments to the defendant and took
other actions that purported to satisfy the arbitrator’s
February 23, 2007 decision.

After the arbitrator’s February 23, 2007 decision, the
defendant continued to serve the arbitrator with addi-
tional pleadings, seeking relief related to that decision
and for issues that arose after the decision was issued.
Almost one year after she had issued her decision, by
correspondence dated February 19, 2008, the arbitrator
suggested that her February 23, 2007 decision was not
a final award.

!'The “ ‘{m]emorandum of [u]nderstanding as to [a]rbitration’ ” was signed
by the plaintiff and the defendant, but not the arbitrator. First Merchants
Group Ltd. Partnership v. Fordham, supra, 121 Conn. App. 137 n.1.

2The arbitrator’s letter was signed by the arbitrator and by counsel for
the plaintiff and the defendant.

? General Statutes §§ 52-417 through 52-420 allow any party to an arbitra-
tion to apply to the Superior Court to confirm, vacate or modify a final
award of an arbitrator.
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The plaintiff then commenced this declaratory judg-
ment action under General Statutes § 52-29 in accor-
dance with the provisions of Practice Book § 17-54 et
seq. In its prayer for relief, the plaintiff requested a
judgment determining whether the February 23, 2007
decision was a final award that had resolved fully the
rights of the parties as set forth in the December 21,
2006 memorandum of agreement with the arbitrator.
Specifically, the plaintiff contends that if the February
23, 2007 decision was a final award, the arbitrator had
no further authority over the matter and all subsequent
rulings by her had no legal effect. See Hartford Steam
Boiler Inspection & Ins. Co. v. Underwriters at
Lloyd’s & Cos. Collective, 271 Conn. 474, 484, 857 A.2d
893 (2004), cert. denied, 544 U.S. 974, 125 S. Ct. 1826,
161 L. Ed. 2d 723 (2005). The defendant filed a motion
to dismiss the action for lack of subject matter jurisdic-
tion. Without holding an evidentiary hearing, the court
granted the motion to dismiss. The court concluded
that it lacked subject matter jurisdiction because the
arbitrator, in her February 19, 2008 correspondence to
the parties, had concluded that the arbitration proceed-
ing had not yet closed.

We reversed the judgment of the court after conclud-
ing that it improperly granted the defendant’s motion
to dismiss without an evidentiary hearing when material
issues of fact were in dispute. First Merchants Group
Ltd. Partnership v. Fordham, supra, 121 Conn. App.
139-40. We expressly held that the court had jurisdic-
tion over a declaratory action to determine whether the
arbitrator’s February 23, 2007 decision was an interim
decision or a final award. Id., 142. We remanded the
case back to the court for further proceedings according
to law. Id., 144.

On remand, the defendant filed an answer to the
original complaint and a counterclaim, in which she
sought a declaratory ruling that the arbitrator’s decision



224 SEPTEMBER, 2012 138 Conn. App. 220

First Merchants Group Ltd. Partnership ». Fordham

was not final. On September 17, 2010, the defendant
filed a motion for summary judgment, asserting that
there was no genuine issue regarding any material fact.
The court denied summary judgment, finding that at
least three issues of material fact remained in dispute,
including whether the arbitration was to continue,
whether the defendant’s attorney had the authority to
enter into the December 21, 2006 agreement and
whether that agreement superseded the December 12,
2006 agreement. Despite its denial of summary judg-
ment, the court remanded the case to the arbitrator “to
make any findings she deem[ed] appropriate to con-
clude this matter of arbitration.” The plaintiff filed a
motion to reargue and/or reconsider, which the court
denied. The defendant also filed a motion to reargue,
which the court denied. The plaintiff subsequently filed
this appeal.

“The denial of a motion for summary judgment ordi-
narily is an interlocutory ruling and, accordingly, not a
final judgment for purposes of appeal. . . . We pre-
viously have determined [however] that certain inter-
locutory orders have the attributes of a final judgment
and consequently are appealable under [General Stat-
utes] § 52-263. . . . In State v. Curcio, [191 Conn. 27,
31, 463 A.2d 566 (1983)], we explicated two situations
in which a party can appeal an otherwise interlocutory
order: (1) where the order or action terminates a sepa-
rate and distinct proceeding, or (2) where the order or
action so concludes the rights of the parties that further
proceedings cannot affect them.” (Citation omitted,;
internal quotation marks omitted.) Chadha v. Charlotte
Hungerford Hospital, 272 Conn. 776, 785, 865 A.2d 1163
(2005). “The second test for finality, where the order
on appeal so concludes the rights of the parties that
further proceedings cannot affect them, focuses not on

4 The court also found that the amount of attorney’s fees due to the
prevailing party also remained a disputed issue of fact.
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the proceeding involved, but on the potential harm to
the appellant’s rights.” State v. Curcio, supra, 33.5

Here, the effect of the remand to the arbitrator is to
deny to the plaintiff the right that it seeks to have
adjudicated in the declaratory judgment action: the
right to foreclose any further proceedings before the
arbitrator.® It also denies the plaintiff’s right to an evi-
dentiary hearing when there is a genuine issue of fact
over the finality of the arbitration. In that sense, the
court’s remand, despite its denying summary judgment,
has the same effect as granting summary judgment.
Therefore, under the second prong of Curcio, the trial
court’s remand to the arbitrator is appealable as a
final judgment.

“The court’s consideration of a motion for summary
judgment is limited to the evaluation as a matter of law
of the documentary proof submitted . . . .” Paine Web-
ber Jackson & Curtis, Inc. v. Winters, 13 Conn. App.
712, 721-22, 539 A.2d 595, cert. denied, 208 Conn. 803,
545 A.2d 1101 (1988). “The function of the trial court
in ruling on a motion for summary judgment is to deter-
mine whether there is a genuine issue as to any material
fact, but not to decide that issue if it does exist until
the parties are afforded a full hearing.” Town Bank &
Trust Co. v. Benson, 176 Conn. 304, 306, 407 A.2d
971 (1978).

Section 52-29 (a) provides: “The Superior Court in
any action or proceeding may declare rights and other
legal relations on request for such a declaration,
whether or not further relief is or could be claimed. The
declaration shall have the force of a final judgment.”

>We note that neither party seeks to overturn the denial of summary
judgment; the plaintiff on appeal challenges only the remand to the arbitrator.

%We do not decide that issue; that is precisely the purpose of a hearing
before the trial court.
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The defendant asserts that under Hariford Steam
Boiler Inspection & Ins. Co. v. Underwriters at
Lloyd’s & Cos. Collective, supra, 271 Conn. 474, the
trial court may remand the case to the arbitrator to
determine what issues remain to be resolved. That case,
however, concerned whether a trial court could remand
a case to the arbitrator when there had been a request
by one side to confirm and by the other side to vacate
what both parties agreed was a final award. Similarly,
the other cases that the defendant cites for the same
proposition addressed whether a court had improperly
vacated an arbitration award; see Marulli v. Wood
Frame Construction Co., LLC, 124 Conn. App. 505, 5
A.3d 957 (2010) (trial court improperly vacated arbitra-
tor’'s award without conducting evidentiary hearing),
cert. denied, 300 Conn. 912) 13 A.3d 1102 (2011); and
whether the trial court had improperly confirmed an
award without considering the arbitrator’s clarification.
See All Seasons Services, Inc. v. Guildner, 94 Conn.
App. 1, 6, 891 A.2d 97 (2006) (court properly remanded
matter to arbitrator for clarification after one party
filed timely request to confirm award). All three cases
concerned whether remand was appropriate after an
application by a party to confirm, vacate or modify
an award under §§ 52-417 through 52-420. This case
does not.

Having determined in the previous appeal that the
court had jurisdiction over whether the arbitrator’s
decision was final, we need only decide whether the
court had the authority, once it had denied summary
judgment, to remand the case to the arbitrator before
holding an evidentiary hearing. We conclude that it
did not.

As we stated in our prior opinion, “[t]he court, in
concluding that the arbitration decision was not final,
addressed the very issue that the plaintiff sought to
have adjudicated by way of a declaratory ruling.” First
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Merchants Group Ltd. Partnership v. Fordham, supra,
121 Conn. App. 139-40. We also concluded that because
of unresolved questions over whether the arbitrator had
failed to meet certain deadlines and whether that failure
deprived her of authority over the case, the arbitrator’s
opinion about whether the arbitration was still ongoing
was not dispositive and not binding on the court. Id.,
143-44. Nothing in the subsequent procedural history
has changed that conclusion, except that the trial court
found issues of material fact, including whether the
arbitration should continue. The court’s finding that
genuine issues of material fact existed precluded sum-
mary judgment on the action for a declaratory ruling,
and therefore foreclosed the possibility of remanding
any issues to the arbitrator until the court had consid-
ered evidence on the merits of the declaratory judgment
action. We concluded in the first appeal that “whether
the February 23, 2007 decision was a final award could
not have been determined on the record before the
court.” Id., 142. “When issues of fact are necessary to
the determination of a court’s jurisdiction, due process
requires that a trial-like hearing be held, in which an
opportunity is provided to present evidence and to
cross-examine adverse witnesses.” (Internal quotation
marks omitted.) Schaghticoke Tribal Nation v. Har-
rison, 264 Conn. 829, 833, 826 A.2d 1102 (2003). Such
a hearing was never held.

No authority cited by the defendant supports its prop-
osition that a court may remand a case to an arbitrator
or any other entity after finding material issues of fact
that preclude summary judgment. The dispute before
the court remains whether the award is final and, there-
fore, whether the arbitrator still has jurisdiction. It is
on that question that the court determined that disputed
issues of material fact remain, and on that question that
the court must hear evidence before deciding whether
to remand the case to the arbitrator.
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The judgment is reversed only as to the order
remanding the case to the arbitrator and the case is
remanded to the trial court for further proceedings
according to law. The judgment is affirmed in all
other respects.

STATE OF CONNECTICUT ». TERRELL
WILLIAMS POND
(AC 32468)

Beach, Alvord and Borden, Js.
Syllabus

Convicted of the crime of conspiracy to commit robbery in the second
degree, the defendant appealed to this court. The defendant’s conviction
stemmed from an incident in which he and H stopped the victim as he
was walking down the sidewalk. H lifted his jacket, displayed a pistol
in his waistband, and ordered the victim to remove everything from his
pockets. The victim then ran away and called the police, who later
detained and arrested the defendant and H. The defendant claimed that
there was insufficient evidence of his specific intent that, in the course
of the robbery, Hwould display or threaten the use of what H represented
to be a deadly weapon or dangerous instrument, and that the trial court
improperly failed to instruct the jury that the state had to prove that
the defendant had such specific intent. Held:

1. The evidence was sufficient to support the jury’s verdict on the conspiracy
charge, the state having presented sufficient evidence of both an
agreement and the defendant’s specific intent that a deadly weapon or
dangerous instrument would be displayed, as the jury reasonably could
have concluded that the defendant and H intended to stop the victim
and display the gun in such a way that would threaten the victim into
giving up his money; the specific intent required by the conspiracy
statute (§ 53a-48 [a]) requires specific intent to bring about all of the
elements of the conspired offense, even those that do not by themselves
carry a specific intent with them and, thus, in order to prove that the
defendant was guilty of conspiracy to commit robbery in the second
degree in violation of statute (§ 53a-135 [a] [2]), the state needed to
prove that he and his coconspirator specifically had an agreement to
display a deadly weapon or dangerous instrument and that the defendant
had the specific intent that such a weapon or instrument would be dis-
played.

2. The trial court improperly failed to instruct the jury that, with respect to
the conspiracy charge, the state was required to prove that the defendant



138 Conn. App. 228 SEPTEMBER, 2012 229

State v. Pond

specifically intended that, in the course of the robbery, what was repre-
sented to be a deadly weapon or dangerous instrument would be used
or displayed; accordingly, a new trial was warranted because the court’s
instruction on the specific intent required for the conspiracy charge
was constitutionally defective, was likely to have misled the jury in
arriving at its verdict, and was not harmless.

(One judge concurring separately)

Argued March 20—officially released September 25, 2012
Procedural History

Substitute information charging the defendant with
the crimes of attempt to commit robbery in the second
degree and conspiracy to commit robbery in the second
degree, brought to the Superior Court in the judicial
district of New Haven, geographical area number seven,
and tried to the jury before Matasavage, J.; verdict and
judgment of guilty of conspiracy to commit robbery in
the second degree, from which the defendant appealed
to this court; thereafter, the court, Matasavage, J.,
issued a rectification of the trial record. Reversed,
new trial.

Kate MacLeman, certified legal intern, with whom
were Timothy H. FEverett, special public defender,
Sabrina Copp and Andrew Veale, certified legal interns,
and, on the brief, Matthew Bristol, Irene Kim and Lou-
isa Lindberg, certified legal interns, for the appellant
(defendant).

Leonard C. Boyle, deputy chief state’s attorney, with
whom, on the brief, were Michael Dearington, state’s
attorney, and John Lion, senior assistant state’s attor-
ney, for the appellee (state).

Opinion

ALVORD, J. The crime of robbery in the second
degree in violation of General Statutes § 53a-135 (a)
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(2)! provides that a person is guilty of that crime when
he commits robbery” and “in the course of the commis-
sion of the crime . . . he or another participant in the
crime displays or threatens the use of what he repre-
sents by his words or conduct to be a deadly weapon
or a dangerous instrument.” The inchoate crime of con-
spiracy in violation of General Statutes § 53a-48 (a)’
provides that “[a] person is guilty of conspiracy when,
with intent that conduct constituting a crime be per-
formed, he agrees with one or more persons to engage
in or cause the performance of such conduct, and any
of them commits an overt act in pursuance of such
conspiracy.” The two related issues in this appeal pre-
sent the question of whether, in order to convict a
defendant of conspiracy to commit robbery in the sec-
ond degree in violation of §§ 53a-48 (a) and 53a-135 (a)
(2), the state must prove that the defendant conspirator
had the specific intent that there would be a display or
threat of the use of what was represented to be a deadly
weapon or dangerous instrument, even if that specific
intent is not required for proof of the underlying crime
of robbery in the second degree. We conclude that our

! General Statutes § 53a-135 (a) provides in relevant part: “A person is
guilty of robbery in the second degree when he commits robbery . . . [and]
(2) in the course of the commission of the crime or of immediate flight
therefrom he or another participant in the crime displays or threatens the
use of what he represents by his words or conduct to be a deadly weapon
or a dangerous instrument.”

2 Robbery is defined by General Statutes § 53a-133 as, in general terms,
committing a larceny, defined by General Statutes § 53a-119, by the use or
immediate threat of physical force for the purpose of compelling the giving
up of property. Neither the definition nor the application of those particular
statutes is pertinent to this appeal.

3 General Statutes § 53a-48 (a) provides: “A person is guilty of conspiracy
when, with intent that conduct constituting a crime be performed, he agrees
with one or more persons to engage in or cause the performance of such
conduct, and any one of them commits an overt act in pursuance of such con-
spiracy.”

* This appeal does not involve any question about the “overt act” element
of the crime of conspiracy.
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Supreme Court authority requires the state to prove
such specific intent.

On appeal, the defendant, Terrell Williams Pond,
claims that (1) there was insufficient evidence of his
specific intent that, in the course of the robbery, another
participant in the robbery would display or threaten
the use of what that participant represented to be a
deadly weapon or dangerous instrument and (2) the
trial court improperly failed to instruct the jury that the
state had to prove that the defendant had such specific
intent. We agree with the defendant’s second claim and,
accordingly, reverse the judgment of conviction.

The jury reasonably could have found the following
facts. On October 27, 2008, Stanislaw Grzadko, the vic-
tim, returned home from work at approximately 5:45
p.m. Grzadko’s home is located on Church Street in
Hamden. Upon returning home, he ate dinner and then
went for his evening walk. At approximately 6:45 p.m.,
while he was walking on the Dixwell Avenue sidewalk,
he was approached from behind by the defendant and
Montel Harris, both of whom were riding bicycles on
the sidewalk. Harris approached the victim on his left,
the defendant approached on his right, each wearing a
dark hooded sweatshirt and dark pants. Harris asked
the victim where he was going and then demanded that
he stop, repeating the order “two [or] three times
. . . .” When the victim continued to walk, the defen-
dant pushed his bicycle in front of the victim, forcing
him to stop. With the victim now unable to move for-
ward, Harris raised his jacket and lifted the handle of
what appeared to be a gun, later determined to be a
CO, pistol, from his waistband, asking the victim, “do
you know what it is?” When the victim responded, “yes,
yes, I know,” and as the defendant continued to block
the victim from moving, Harris ordered the victim to
remove everything from his pockets. Rather than turn
his belongings over to the two young men, the victim
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turned to the side and ran into traffic on Dixwell Avenue
in order to escape. The defendant and Harris rode off
on their bicycles. Shortly thereafter, the victim called
the Hamden police and reported the incident. Later that
evening, the Hamden police detained the defendant and
Harris, and the victim later identified them as the two
young men who had accosted him.

The defendant was charged with attempt to commit
robbery in the second degree in violation of General
Statutes §§ 53a-49 and 53a-135 (a) (2), and conspiracy
to commit robbery in the second degree in violation of
§§ 63a-48 and 53a-135 (a) (2). Following a jury trial, the
defendant was convicted of the conspiracy count and
acquitted of the attempt count. The court sentenced
the defendant to five years incarceration, suspended
after fifteen months, and three years probation. This
appeal followed. Additional facts will be set forth as
necessary.

I

The defendant first claims that there was insufficient
evidence to support the jury’s verdict on the conspiracy
charge. Specifically, he claims that the charge of con-
spiracy to commit robbery in the second degree
required the state to prove that (1) he and Harris specifi-
cally “had an agreement to display a deadly weapon or
dangerous instrument” and (2) he had the specific intent
that such a weapon or instrument would be displayed
by Harris. The defendant argues further that the evi-
dence was insufficient to prove that he and Harris had
such a specific agreement and that he had such a spe-
cific intent.

The state responds that, as a legal matter, in order
to prove a conspiracy to commit robbery in the second
degree under § 53a-135 (a) (2), “the state is not required
to offer independent proof that the defendant specifi-
cally intended that a dangerous instrument or deadly
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weapon would be displayed.” The state further con-
tends, however, that as a factual matter, if there is such
a requirement, it produced sufficient evidence thereof.
While we disagree with the state’s legal contention, we
agree that, nevertheless, the state produced sufficient
evidence for the jury reasonably to conclude that the
defendant specifically intended that a dangerous instru-
ment or deadly weapon would be displayed.

We begin with the pertinent language of the conspir-
acy statute. Section 53a-48 (a) provides in relevant part
that a “person is guilty of conspiracy when, with intent
that conduct constituting a crime be performed, he
agrees with one or more persons to engage in or cause
the performance of such conduct . . . .” (Emphasis
added.) Although the language of the conspiracy statute
does not, by its terms, establish whether the specific
intent provided by the statute—the “intent that conduct
constituting a crime be performed’—requires proof of
a specific intent to perform all of the elements of the
crime conspired, including any aggravating elements,
our Supreme Court addressed this issue in State v.
Padua, 273 Conn. 138, 869 A.2d 192 (2005).

In Padua, the defendants were convicted of conspir-
acy to sell marijuana within 1500 feet of a public housing
project. Id., 145. The court stated that it was an essential
element of the conspiracy charge that the conspirators
agreed to sell marijuana specifically within 1500 feet
of a public housing project. Id., 166. Our Supreme Court
held, in accord with the state’s concession, that the trial
court’s instruction, which had omitted this element,
was improper but that the impropriety was harmless
beyond a reasonable doubt. Id. In doing so, the court
stated that “[p]roof of a conspiracy to commit a specific
offense requires proof that the conspirators intended
to bring about the elements of the conspired offense.”
(Internal quotation marks omitted.) Id., 167. This means
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that the specific intent required by the conspiracy stat-
ute requires specific intent to bring about all of the
elements of the conspired offense, even those that do
not by themselves carry a specific intent with them.
We must reach this conclusion because, when Padua
was decided, it was already settled law that in a prosecu-
tion for sale of drugs within 1000 feet of a school, the
state was not required to prove that the defendant knew
that his sale was within 1000 feet of a school. See State
v. Denby, 235 Conn. 477,482, 668 A.2d 682 (1995) (“[T]he
plain language of [General Statutes] § 21a-278a (b)
requires as an element of the offense an intent to sell
or dispense the narcotics at a location that is within
1000 feet of a school. The state is not, however, required
to prove that the defendant knew that this location was
within the zone.”).

In the present case, we are bound by the holding in
Padua to conclude that, in order to prove the defendant
guilty of conspiracy to commit robbery in the second
degree in violation of § 53a-135 (a) (2), the state needed
to prove that he and his coconspirator specifically had
an agreement to display a deadly weapon or dangerous
instrument and that the defendant had the specific
intent that such a weapon or instrument would be dis-
played. We agree with the state that there was sufficient
evidence of both an agreement and the defendant’s
specific intent that such a weapon or instrument would
be displayed.

“The standard of review we apply to a claim of insuffi-
cient evidence is well established. In reviewing the suffi-
ciency of the evidence to support a criminal conviction,
we apply atwo-part test. First, we construe the evidence
in the light most favorable to sustaining the verdict.
Second, we determine whether upon the facts so con-
strued and the inferences reasonably drawn therefrom
the [finder of fact] reasonably could have concluded
that the cumulative force of the evidence established
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guilt beyond a reasonable doubt.” (Internal quotation
marks omitted.) State v. Martin, 285 Conn. 135, 147,
939 A.2d 524, cert. denied, 555 U.S. 859, 129 S. Ct. 133,
172 L. Ed. 2d 101, after remand, 110 Conn. App. 171,
954 A.2d 256 (2008), appeal dismissed, 295 Conn. 192,
989 A.2d 1072 (2010). “On appeal, we do not ask whether
there is a reasonable view of the evidence that would
support a reasonable hypothesis of innocence. We ask,
instead, whether there is a reasonable view of the evi-
dence that supports the [finder of fact’s] verdict of
guilty.” (Internal quotation marks omitted.) State v. Led-
better, 275 Conn. 534, 543, 881 A.2d 290 (2005), cert.
denied, 547 U.S. 1082, 126 S. Ct. 1798, 164 L. Ed. 2d
537 (2006).

The law in this regard is well established. There need
not be evidence of a formal agreement; it is sufficient
to show that the alleged conspirators were knowingly
engaged in a mutual plan to do a forbidden act. State
v. Millan, 290 Conn. 816, 825-26, 966 A.2d 699 (2009).
The requisite agreement may be inferred from the sepa-
rate acts of the individuals accused as coconspirators,
the circumstances surrounding their commission and
from the activities of the accused. Id., 826. Furthermore,
a “coconspirator’s conduct at the scene can provide
the requisite evidence of an agreement.” Id., 828.

In the present case, as the state points out, the jury
reasonably could have found that the defendant and
Harris intended to rob the victim by the display of what
was represented to be a deadly weapon or dangerous
instrument. As they approached the victim, neither
struck nor touched him; thus, it was inferable that this
was not intended to be simply “a strong-arm robbery.”
When the victim ignored Harris’ demand to stop, neither
the defendant nor Harris restrained him. Instead, it was
only after the defendant had positioned himself to block
the victim’s path and both the defendant and Harris
were less than an arm’s length away from him that
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Harris displayed the pistol in his waistband and
demanded the victim’s money. Therefore, there was
ample evidence that they intended to stop the victim
and display the gun in such a way that would threaten
the victim into giving up his money without, at the same
time, attracting the attention of anyone else who might
be in the area. Furthermore, “[t]he fact that the defen-
dant stood by silently when a gun was displayed in
order to [force the victim to give up his property] . . .
is evidence from which the jury might reasonably have
inferred the defendant’s acquiescence in [an] enlarged
criminal enterprise.” State v. Crosswell, 223 Conn. 243,
256, 612 A.2d 1174 (1992). Accordingly, we conclude
that there is a reasonable view of the evidence that
supports the jury’s verdict of guilty.

I

The defendant’s second claim is that the trial court
improperly “failed to instruct the jury that the
agreement element of the conspiracy charge required
that the state prove . . . the defendant had an
agreement with . . . Harris to commit a robbery in
which one of them would display” what was repre-
sented to be a deadly weapon or dangerous instrument.
In this regard, the defendant seeks to prevail under
State v. Golding, 213 Conn. 233, 567 A.2d 823 (1989),°
because, although he did not raise this claim at trial,
the omitted part of the instruction involves an essential
element of the crime, and, therefore, its omission from
the jury instruction is a constitutional violation. We
agree.

5 “[A] defendant can prevail on a claim of constitutional error not preserved
at trial only if all of the following conditions are met: (1) the record is
adequate to review the alleged claim of error; (2) the claim is of constitutional
magnitude alleging the violation of a fundamental right; (3) the alleged
constitutional violation clearly exists and clearly deprived the defendant of
a fair trial; and (4) if subject to harmless error analysis, the state has failed
to demonstrate harmlessness of the alleged constitutional violation beyond
areasonable doubt.” (Emphasis omitted; footnote omitted.) State v. Golding,
supra, 213 Conn. 239-40.
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The following additional facts are necessary for the
resolution of this claim. At the close of evidence, the
court offered both parties the opportunity to submit
proposed jury instructions. The defendant’s proposed
instruction set forth the applicable language from
§§ 563a-48 and 53a-135 (a) (2). The proposed instructions
asked the court to instruct the jury that “the [s]tate
must prove the following elements beyond a reasonable
doubt: (1) that the [d]efendant and Montel Harris agreed
to commit arobbery, (2) that the [d]efendant committed
arobbery;’ and (3) that in the course of the commission
of the robbery or of immediate flight [therefrom] the
[d]efendant or another participant in the crime dis-
played or threatened the use of what he represented
by his words or conduct to be a deadly weapon or a
dangerous instrument.” The court received the defen-
dant’s proposed instructions, and they were discussed
in a charging conference that was held off the record.
The state did not submit a formal request to charge.

The trial court’s instructions were to the effect that
the specific intent required for the conspiracy charge
was that as for a charge of larceny. After reading the
conspiracy statute to the jury, giving general instruc-
tions on what was and was not required to prove an
agreement and instructing on the necessity of an overt
act, the court stated: “The third element is that the
defendant had the intent to commit robbery in the sec-
ond degree. The intent for that crime is that at the time
of the agreement he intended to commit larceny. The
defendant may not be found guilty unless the state has
proved beyond a reasonable doubt that he specifically
intended to commit a larceny when he entered into the
agreement. In summary, the state must prove beyond
areasonable doubt that the defendant had an agreement
with one or more other persons to commit robbery in

% This was obviously incorrect, as there is no requirement, in a conspiracy
charge, that the defendant have committed the completed crime.
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the second degree, at least one of the coconspirators
did an overt act in furtherance of the conspiracy, and the
defendant specifically intended to deprive the owner of
his property.”

We first consider the state’s argument that the defen-
dant induced the instructional error of which he now
complains.” Specifically, the state points out that the
defendant submitted a request to charge that had no
specific intent requirement in it. Thus, the state con-
tends that, because the trial court instructed on the
specific intent requirement as it did—namely, the spe-
cific intent to commit a larceny—the defendant
“received a jury instruction that imposed a higher bur-
den on the state than the defendant himself proposed
... .” Wereject this contention and see no justification
for the application of the induced error doctrine where
the defendant has simply requested one erroneous
instruction and received another. See State v. Kitchens,
299 Conn. 447, 469, 10 A.3d 942 (2011) (“[t]his court has
found induced error undeserving of appellate review in
the context of a jury instruction claim when the defense
has affirmatively requested the challenged jury instruc-
tion . . . or has encouraged or prompted the court to
refrain from giving an instruction that arguably should
have been given” [citations omitted]).

In light of our discussion in part I of this opinion, it
is clear to us that the court’s instruction on the specific
intent required for the charge of conspiracy to commit
robbery in the second degree in violation of § 53a-135
(a) (2) was constitutionally defective and was likely to
have misled the jury in arriving at its verdict. The court
did not tell the jury that the state was required to prove
that the defendant specifically intended that, in the

"The state does not appear to rely on the waiver doctrine of State v.
Kitchens, 299 Conn. 447, 10 A.3d 942 (2011). The state acknowledges that
the trial court neither held a charging conference on the record nor provided
the defendant with a copy of its charge in advance.
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course of the robbery, what was represented to be a
deadly weapon or dangerous instrument would be used
or displayed. Contrary to the state’s argument, there is
nothing in the rest of the language of the jury instruc-
tions that would render this omission in the instruc-
tion harmless.

The judgment is reversed and the case is remanded
for a new trial.

In this opinion BEACH, J., concurred.

BORDEN, J., concurring. I agree with and join the
well reasoned opinion of the majority. I write sepa-
rately, however, to point out what I regard as an anom-
aly in our Supreme Court’s interpretation of the
conspiracy section of the Penal Code that our Supreme
Court may wish to revisit.

I agree that we are constrained by the decision of
our Supreme Court in State v. Padua, 273 Conn. 138,
869 A.2d 192 (2005), to conclude that the specific intent
required by the conspiracy statute requires specific
intent to bring about all of the elements of the conspired
offense, even those elements that do not by themselves
carry a specific intent with them. For me, however, that
should not end the discussion. I am also constrained
to discuss what may well be regarded as an anomaly
in our Supreme Court’s interpretation of the conspiracy
section of the Penal Code. I begin with the case law
that has produced that anomaly.

The competing legal contentions of the defendant,
Terrell Williams Pond, and the state raise a fundamental
question about the scienter requirement under General
Statutes § 53a-48 (a), the conspiracy statute, as applied
to General Statutes § 53a-135 (a) (2), robbery in the
second degree by the display or threat of use of what
is represented to be a deadly weapon or dangerous
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instrument. That question is: must the state prove that
the conspirators specifically agreed that such a weapon
or instrument would be displayed or threatened to be
used, as the defendant contends; or, as the state con-
tends, is it sufficient for the state to prove that the
conspirators agreed to commit a robbery and that, irre-
spective of any specific scienter requirement on the
part of any one conspirator, one of the participants did
display or threaten the use of such a weapon or
instrument?

The pertinent language of the conspiracy statute,
§ 53a-48 (a), provides in relevant part that a “person is
guilty of conspiracy when, with intent that conduct
constituting a crime be performed, he agrees with one
or more persons to engage in or cause the performance
of such conduct . . . .” (Emphasis added.) The lan-
guage of the conspiracy statute does not, by its terms,
answer the question posed by this case, namely,
whether the specific intent provided by the statute—
the “intent that conduct constituting a crime be per-
formed”—requires proof of a specific intent to perform
all of the elements of the crime conspired, including
any aggravating elements.

The Supreme Court first addressed this question in
State v. Beccia, 199 Conn. 1, 505 A.2d 683 (1986). In
that case, in which the defendant had been convicted
of conspiracy to commit arson in the third degree, the
court stated: “Conspiracy is a specific intent crime, with
the intent divided into two elements: (a) the intent to
agree or conspire and (b) the intent to commit the
offense which is the object of the conspiracy. . . . To
sustain a conviction for conspiracy to commit a particu-
lar offense, the prosecution must show not only that
the conspirators intended to agree but also that they
intended to commit the elements of the offense.”
(Emphasis in original; internal quotation marks omit-
ted.) Id., 3-4. “[P]roof of a conspiracy to commit a



138 Conn. App. 228 SEPTEMBER, 2012 241

State v. Pond

specific offense requires proof that the conspirators
intended to bring about the elements of the conspired
offense.” (Emphasis in original, internal quotation
marks omitted.) Id., 5. The court therefore vacated the
conviction because one of the elements of the crime
was the reckless damage to or destruction of a building
and, the court concluded, “conspirators cannot agree
to accomplish a result recklessly when that result is an
essential element of the crime . . . .” Id. Thus, Beccia
stands for the proposition that a conspiracy charge
requires proof of intent to commit all of the elements
of the conspired offense. Beccia does not answer the
question posed by the present case, however, because,
unlike the present case, in which the questioned ele-
ment—namely, the display of what is represented to
be a deadly weapon—does not carry any specific mens
rea with it, in Beccia the questioned element—reck-
lessly causing damage to property—does carry a spe-
cific mens rea with it, namely, recklessness. See General
Statutes § 53a-5.!

In State v. Crosswell, 223 Conn. 243, 256, 612 A.2d
1174 (1992), the court posed the question in the follow-
ing terms: “If two or more persons conspire to take
particular property from someone who has a superior
right of possession, and agree to do so peacefully, do
subsequent changes in the modus operandi to accom-
plish the taking operate to discharge a willing partici-
pant from culpability?” The court did not need to
answer that question, however, because there was suffi-
cient evidence “from which the jury might reasonably

! General Statutes § 53a-5 provides: “When the commission of an offense
defined in this title, or some element of an offense, requires a particular
mental state, such mental state is ordinarily designated in the statute defining
the offense by use of the terms ‘intentionally’, ‘knowingly’, ‘recklessly’ or
‘criminal negligence’, or by use of terms, such as ‘with intent to defraud’
and ‘knowing it to be false’, describing a specific kind of intent or knowledge.
When one and only one of such terms appears in a statute defining an
offense, it is presumed to apply to every element of the offense unless an
intent to limit its application clearly appears.”



242 SEPTEMBER, 2012 138 Conn. App. 228

State v. Pond

have inferred the defendant’s acquiescence in this
enlarged criminal enterprise.” Id.

The question has been answered, however, at least
implicitly, by our Supreme Court in State v. Padua,
supra, 273 Conn. 138. In that case, the defendants were
convicted of conspiracy to sell marijuana within 1500
feet of a public housing project. Id., 145. The court
stated that it was an essential element of the conspiracy
charge that the conspirators agreed to sell marijuana
specifically within 1500 feet of a public housing project.
Id., 166. The Supreme Court held, in accord with the
state’s concession, that the trial court’s instruction,
which had omitted this element, was improper but that
the impropriety was harmless beyond a reasonable
doubt. Id. In doing so, the court again reaffirmed the
notion that “[p]roof of a conspiracy to commit a specific
offense requires proof that the conspirators intended
to bring about the elements of the conspired offense.”
(Internal quotation marks omitted.) Id., 167. This must
be read to establish the notion that the specific intent
required by the conspiracy statute requires specific
intent to bring about all of the elements of the conspired
offense, even those that do not by themselves carry a
specific intent with them, because it was already settled
law that in a prosecution for sale of drugs within 1000
feet of a school, the state need not prove that the defen-
dant knew that his sale was within 1000 feet of a school.
See State v. Denby, 235 Conn. 477, 482, 668 A.2d 682
(1995) (“[T]he plain language of [General Statutes]
§ 21a-278a [b] requires as an element of the offense an
intent to sell or dispense the narcotics at a location
that is within 1000 feet of a school. The state is not,
however, required to prove that the defendant knew
that this location was within the zone.”).

This court’s case law, however, is somewhat in con-
flict on this issue. In State v. Leggett, 94 Conn. App.
392, 892 A.2d 1000, cert. denied, 278 Conn. 911, 899
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A.2d 39 (2006), the defendant was convicted of the same
offense as that involved in the present case, namely,
conspiracy to commit robbery in the second degree in
violation of § 53a-135 (a) (2). In rejecting the defen-
dant’s argument that “the state must prove separately
his intent to use or threaten the use of physical force,”
this court held that “[t]he larceny component of rob-
bery, as described in General Statutes § 53a-119, is an
intent crime. The use or threatened use of force
described in General Statutes § 53a-133, however, has
no additional intent element. The state, therefore, need
only prove that the defendant intended the larceny and
carried it out through the use or threatened use of
physical force.” Id., 402-403 n.14. A fortiori, in such a
case the state need not prove the additional aggravating
circumstance of the use or threat of the use of what is
represented to be a deadly weapon or dangerous
instrument.

Leggett, however, has been essentially overtaken by
subsequent case law in this court. In State v. Haywood,
109 Conn. App. 460, 952 A.2d 84, cert. denied, 289 Conn.
928, 958 A.2d 161 (2008), this court read Padua as
answering the question posed by the Supreme Court in
Crosswell. We stated: “We believe, moreover, that the
question posed in Crosswell was later answered in
Padua, which, as noted, held that, for culpability, one
must conspire to commit the particular crime and not
merely to perform an undefined criminal act.” Id.,
476 n.13.

Furthermore, in State v. Palangio, 115 Conn. App.
355, 973 A.2d 110 (2009), the defendant was charged
with conspiracy to commit robbery in the first degree
in violation of General Statutes §§ 53a-48 (a) and 53a-
134 (a) (4).2 Robbery in the first degree under that

2 General Statutes § 53a-134 (a) provides in relevant part: “A person is
guilty of robbery in the first degree when, in the course of the commission
of the crime of robbery as defined in section 53a-133 or of immediate flight
therefrom, he or another participant in the crime . . . (4) displays or threat-
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section is defined as robbery during the course of which
the robber or another participant “displays or threatens
the use of what he represents by his words or conduct
to be a pistol, revolver . . . or other firearm . . . .”
General Statutes § 53a-134 (a) (4). The state in Palangio
contended that it was not necessary to prove that the
defendant knew that his coconspirator would use a
firearm during the robbery. State v. Palangio, supra,
362. This court disagreed, relying on State v. Padua,
supra, 273 Conn. 138, for the proposition that “[p]roof
of conspiracy to commit a specific offense requires
proof that the conspirators intended to bring about the
elements of the conspired offense.” (Internal quotation
marks omitted.) State v. Palangio, supra, 362. Thus, the
court in Palangio concluded that the state was required
to prove that the defendant and his coconspirator
agreed to commit robbery, and that he “intended to
commit robbery with a firearm . . . .” Id.

With this background in mind, I now turn to the
anomaly that it has produced. It is fundamental in our
criminal law that there is no legal difference between
liability as an accessory and liability as a principal. State
v. Gonzalez, 300 Conn. 490, 507, 15 A.3d 1049 (2011).
Liability as an accessory is “legally indistinguishable”
from liability as a principal because the accessory stat-
ute specifically provides that an accessory may be
“prosecuted and punished as if he were the principal
offender.” (Internal quotation marks omitted.) Id. Put
another way: “Under [General Statutes] § 53a-8, acces-
sorial liability is not a distinct crime, but only an alterna-
tive means by which a substantive crime may be
committed . . . .” (Internal quotation marks omitted.)
Id., 500. It is also well established, under the Supreme
Court’s holding in State v. Crosswell, supra, 223 Conn.

ens the use of what he represents by his words or conduct to be a pistol,
revolver, rifle, shotgun, machine gun or other firearm . . . .”
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261 n.14, “that when a defendant is charged with rob-
bery in the first degree on the basis that he or another
participant . . . is armed with a deadly weapon; Gen-
eral Statutes § 53a-134 (a) (2); the defendant need not be
proven to have intended to possess a deadly weapon.”
(Internal quotation marks omitted.) Under our Supreme
Court’s similar holding in State v. Avila, 223 Conn. 595,
609, 613 A.2d 731 (1992), it is also well recognized that
a defendant charged as an accessory to robbery in the
first degree under the same section need not be proven
to have intended to possess a deadly weapon.

These principles of interpretation were recently reaf-
firmed and explained—as I will discuss in more detail—
by our Supreme Court in State v. Gonzalez, supra, 300
Conn. 502. In Gonzalez, the defendant was charged as
an accessory to manslaughter in the first degree with
a firearm under General Statutes §§ 53a-8 and 53a-55a,
which requires proof that “in the commission of [the
offense of manslaughter in the first degree] he uses, or
is armed with and threatens the use of or displays or
represents by his words or conduct that he possesses,
a firearm.?> General Statutes § 53a-55a (a). The court
held that the language referred to previously—namely,
that the perpetrator “uses, or is armed with and threat-
ens the use of or displays or represents by his words
or conduct that he possesses,” a firearm—is simply an
aggravating circumstance of the underlying crime for
which no specific mental state is required and which,
therefore, “drops out of the calculation” insofar as proof
of a mental state is required. (Internal quotation marks
omitted.) State v. Gonzalez, supra, 505. Thus, in Gonza-
lez, our Supreme Court affirmed the defendant’s convic-
tion of manslaughter in the first degree with a firearm
as an accessory, concluding that the state did not have
to prove that the defendant specifically intended that

31 note the singular similarity of this statutory language to that in the
present case.
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a firearm be used in the commission of the offense.
Id., 506.

Consequently, if a defendant is charged either as a
principal or an accessory to robbery in the second
degree in violation of § 53a-135 (a) (2), under Crosswell,
Avila and Gonzalez the state would not be required
to prove that he, or another participant, specifically
intended to possess or display a deadly weapon or dan-
gerous instrument. Yet, if the defendant is charged with
conspiring to commit robbery in the second degree,
the offense involved in the present case, under the same
Penal Code provision, according to Padua, Haywood
and Palangio the state is required to prove that he or
another participant specifically intended to possess or
display a deadly weapon or dangerous instrument.

The anomaly in these lines of precedent is this: it
means that, in charging the inchoate’—or incom-
pleted—crime of conspiracy to commit a particular
offense, the state is required to prove more, by way of
mens rea, than it is required to prove when it charges the
completed crime itself. It is difficult, if not impossible, to
see why the legislature would put that anomalous bur-
den on the state. Our statutes are to be read, where
possible, with common sense; see State v. Courchesne,
296 Conn. 622, 710, 998 A.2d 1 (2010); and as forming
a coherent, rational whole, rather than as forming an
anomalous, inconsistent scheme. See Aspetuck Valley
Country Club, Inc. v. Weston, 292 Conn. 817, 829, 975
A.2d 1241 (2009) (“we read related statutes to form a
consistent, rational whole, rather than to create irratio-
nal distinctions” [internal quotation marks omitted]).
That principle is particularly appropriate for interpreta-
tion of the Penal Code, which was enacted to rationalize
our state’s former patchwork quilt of criminal laws. It

* See part III of the Penal Code, titled “Inchoate Offenses,” the very first
of which is the conspiracy statute, § 53a-48.
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is simply anomalous that the state would be required
to prove a greater mens rea for an inchoate crime—
conspiracy—than for the completed crime itself.

Furthermore, the conspiracy section of our Penal
Code, § 53a-48, is based on the New York Revised Penal
Law. Commission to Revise the Criminal Statutes, Penal
Code Comments, Conn. Gen. Stat. Ann. § 53a-48 (West
2007). Thus, decisions by the New York courts constru-
ing the same language as that in our Penal Code have
long been held to be instructive in construing our Penal
Code language. See State v. Courchesne, supra, 296
Conn. 671 (“this court may turn to the parallel statutory
provisions set forth in the Model Penal Code and the
[revised] New York . . . Penal Law . . . for guid-
ance” [internal quotation marks omitted]); see also
State v. Henry, 253 Conn. 354, 363, 7562 A.2d 40 (2000)
(“[w]e note that our Penal Code is modeled after the
New York Penal [Law]”). In this regard, the Appellate
Division of the Supreme Court of New York has charac-
terized Penal Law § 105.00, which is the basic conspir-
acy statute in New York and which contains precisely
the same language as our § 53a-48," as “a general con-
spiracy statute.”® People v. Joyce, 100 App. Div. 2d 343,
347,474 N.Y.S.2d 337, leave to appeal denied, 62 N.Y.2d
807 (1984). Thus, the court in Joyce contrasted New
York’s § 105.00, which, in its view, did not require a
specific intent to commit aggravating circumstances,
with Penal Law § 105.10,” which had more specific mens

> New York Penal Law § 105.00 (McKinney 2009) provides: “A person is
guilty of conspiracy in the sixth degree when, with intent that conduct
constituting a crime be performed, he agrees with one or more persons to
engage in or cause the performance of such conduct.”

%I have not found any decision of the New York Court of Appeals constru-
ing Penal Law § 105.00.

"New York Penal Law § 105.10 (McKinney 2009) provides in relevant part:
“A person is guilty of conspiracy in the fourth degree when, with intent that
conduct constituting . . . a class B or class C felony be performed, he or
she agrees with one or more persons to engage in or cause the performance
of such conduct . . . .”



248 SEPTEMBER, 2012 138 Conn. App. 228

State v. Pond

rea language and did, therefore, require proof of intent
to commit the aggravating circumstance. Id.

It may well be that this anomaly can be explained
by the fact that our courts, in interpreting the language
of the conspiracy statute, lost sight of the difference
between the criminal law concepts of general intent
and specific intent, and assumed that the mens rea
language of § 53a-48 referred to general as well as spe-
cific intent.® That difference has recently been illuminat-
ingly discussed by our Supreme Court in State v.
Gonzalez, supra, 300 Conn. 490. In that case, as I noted
previously, the defendant was charged, as an accessory,
with manslaughter in the first degree with a firearm,
and the issue was whether the court was required to
instruct the jury that he specifically intended to use or
display what was represented to be a firearm. Id., 498-
99. In answering that question in the negative, the court
explained the difference between general and spe-
cific intent.

The term “general intent” refers, in criminal law par-
lance, to the fact that “the perpetrator act volitionally
in some way”; id., 502; as opposed to the perpetrator
acting inadvertently. It requires no more than “an inten-
tion to make the bodily movement which constitutes
the act which the crime requires. . . . Such an intent,
to perform certain acts proscribed by a statute, we have
referred to as the general intent ordinarily required for
crimes of commission rather than omission.” (Internal
quotation marks omitted.) Id. In such crimes, that gen-
eral intent is always “implicitly a part of the state’s
burden of proof and, in that sense, an element of the
crime.” (Internal quotation marks omitted.) Id., 502
n.14. Furthermore, unless there is some evidence in the
case indicating that the perpetrator’s conduct may not

81 acknowledge that I was part of the Supreme Court panel that decided
State v. Padua, supra, 273 Conn. 138.
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have been voluntary in this sense—may have been inad-
vertent or accidental, for example—there is ordinarily
no need for a jury charge on that aspect of the case. Id.
The term “specific intent,” by contrast, requires more; it
refers to the specific criminal mental state provided by
the statute defining the crime charged.’ See id., 501-502;
see also State v. Nixon, 32 Conn. App. 224, 249, 630
A.2d 74 (1993) (“|w]hen the elements of a crime include
a defendant’s intent to achieve some result additional
to the act, the additional language distinguishes the
crime from those of general intent and makes it one
requiring a specific intent”), aff'd, 231 Conn. 545, 651
A.2d 1264 (1995).

Therefore, the court concluded in Gonzalez, the lan-
guage, “in the commission of such offense [the perpetra-
tor] uses, or is armed with and threatens the use of or
displays or represents by his words or conduct that he
possesses” a firearm, “[l]Jack[s] a specifically enumer-
ated mental state . . . clearly indicat[ing] . . . that
the firearm element is one of general intent, requiring
only that the perpetrator act volitionally in some way
to use, possess or threaten to use a firearm in the com-
mission of the offense.” (Internal quotation marks omit-
ted.) State v. Gonzalez, supra, 300 Conn. 501-502;
accord State v. Miller, 95 Conn. App. 362, 896 A.2d 844,
cert. denied, 279 Conn. 907, 901 A.2d 1228 (2006). Our
Supreme Court made clear in this context that the ele-
ment of the use or threat of a firearm was one of general
intent, and not specific intent, and, therefore, the state
was not required to prove it and the court was not
required to instruct on that element. State v. Gonzalez,
supra, 503. Significantly, the court stated that, in such
aprosecution, “the state must prove only that the perpe-
trator acted voluntarily to use, possess or threaten to

° This is the type of intent to which the Penal Code refers in § 53a-5,
namely, such states of mind as intentionally, knowingly, recklessly or crimi-
nal negligence.
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use a firearm in the commission of the offense, with
no obligation to prove any mental state beyond that
required by the underlying manslaughter statute.”
(Emphasis added.) Id. Thus, the court drew a parallel
between the specific intent required for the underlying
substantive crime and the specific intent required for
committing it as an accessory; an accessory perpetrator
need have no more of a specific mental state than the
specific mental state required for the crime to which
he is an accessory.

This discussion may illuminate where our precedents
on conspiracy may have gone off the track, so to speak.
Viewing the present case through this prism, the ele-
ment of use or threat of the use of, or display of, what
is represented to be a deadly weapon or dangerous
instrument, under § 53a-135 (a) (2), would be an ele-
ment of general, not specific, intent, and would simply
be viewed as an aggravating circumstance of the crime
that does not carry with it a specific intent. See id., 502.
As applied to the conspiracy statute, this would mean
that the mens rea element of § 53a-48, namely, that the
defendant, acting “with intent that conduct constituting
a crime be performed . . . agrees with one or more
persons to engage in or cause the performance of such
conduct,” refers, not to the general intent aspects of
the crime conspired to be committed, but only to the
specific intent aspects thereof. It would also mean that
when a conspiracy is charged, the state would be
required to prove that the defendant had the same spe-
cific intent required for the underlying crime, but not
the general intent attached to that crime. Under that
analysis, a conspiracy charge would carry the same
mens rea burden as the substantive crime—no less, but
no more. And this analysis would eliminate the anomaly
that I have identified.

This analysis would also be consistent with that part
of the official commentary to § 53a-48 of the Penal Code
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that refers to the mens rea for conspiracy. That com-
mentary provides: “A second change is the requirement
that the defendant must have a specific intent to agree
in the performance or causation of criminal conduct.
A general intent to promote or facilitate the criminal
object or means is not sufficient to establish guilt.”
Commission to Revise the Criminal Statutes, Penal
Code Comments, supra, commission comment, § 53a-
48. The reference to “performance or causation of crimi-
nal conduct” refers simply to the underlying crime con-
spired to be committed, including, however, only its
specific intent elements. Thus, it means that the conspir-
acy charge requires the same specific intent as is
required for the underlying crime—no less, but no more.

Although it is a legitimate function of a judge of
an intermediate appellate court to point out, where
appropriate, an anomaly in governing Supreme Court
precedent and possible reasons and solutions, as I have
done here, it is not my function to do anything more.
See State v. Robinson, 105 Conn. App. 179, 201, 937
A.2d 717 (2008) (“as an intermediate appellate court,
it is beyond our function to overrule controlling Con-
necticut Supreme Court precedent”), aff'd, 290 Conn.
381, 963 A.2d 59 (2009). If anything is to be done to
correct such an anomaly, it is for our Supreme Court
to do so.

GEORGINA SPILKE v. JOSEPH M.
WICKLOW III ET AL.
(AC 33712)

Lavine, Robinson and Espinosa, Js.
Syllabus

The plaintiff sought to recover damages from the defendant S, her former
husband, and the defendant B for vexatious litigation, which was based
on a postjudgment motion for contempt that S had filed against the
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plaintiff for her alleged violation of a provision in the dissolution judg-
ment. The trial court had determined that S did not meet his burden of
proving that the plaintiff was in violation of the dissolution judgment
and ruled in favor of the plaintiff on the motion for contempt, and this
action followed. After the defendants were defaulted for failure to plead,
a hearing in damages was held and the trial court rendered judgment
for the plaintiff, awarding her $30,003 in damages against S and $1 in
nominal damages against B, from which the plaintiff appealed and the
defendants cross appealed to this court. Held:

1. Contrary to the plaintiff’s claim, the trial court did not err in determining
that B did not participate in the filing of the motion for contempt;
although the plaintiff alleged that B was involved in a purported conspir-
acy to hide S’s assets from the plaintiff, the vexatious litigation claim
stemmed solely from the motion for contempt filed by S, and not the
divorce proceedings that took place between S and the plaintiff, and
the plaintiff did not allege in the complaint or demonstrate at the hearing
in damages that B played any part in the actual filing of the motion
for contempt.

2. The plaintiff could not prevail on her claim that the trial court improperly
limited the proximate cause for the vexatious litigation claim to S’s
motion for contempt, which was based on her claim that all of the
proceedings surrounding the divorce were vexatious; the plaintiff’s vexa-
tious litigation claim stemmed from the filing of the motion for contempt,
not from the divorce proceedings, and the trial court therefore properly
limited its review to damages arising out of the filing of the motion
for contempt.

3. The trial court did not abuse its discretion in awarding only nominal
damages as to B, that court not having erred in concluding that B did
not participate in the filing of the motion for contempt, and because
the vexatious litigation claim stemmed from the motion for contempt,
the trial court properly limited its damages award to only damages that
resulted from the filing of the motion; moreover, the court’s award of
$10,001 in damages against S on the plaintiff’s vexatious litigation claim
also was not an abuse of discretion, as the court reasonably could have
inferred that S’s filing of the motion for contempt caused the plaintiff
emotional distress.

4. The defendants could not prevail on their claim on cross appeal that the
trial court improperly denied their motion to strike the case from the
hearing in damages list, which was based on their claim that the default
against them was extinguished when the plaintiff had filed an amended
complaint after the default was entered: although the plaintiff filed four
amended complaints after the defendants were defaulted, three of those
amendments were filed after other defendants in the case had filed
requests to revise, the substituted complaints did not relate to the
defaulted defendants and the substantive allegations remained the same,
and, therefore, the amendments worked no substantial change in the
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cause of action, and the defendants failed to demonstrate any prejudice
suffered; moreover, the trial court did not abuse its discretion in failing
to set aside the default judgment, as the alleged health problems of the
defendants’ counsel did not begin until nearly two years after the default
was entered against the defendants, and the default had been entered
more than three years prior to the motion to set aside the default.

Argued May 14—officially released September 25, 2012
Procedural History

Action to recover damages for vexatious litigation,
and for other relief, brought to the Superior Court in
the judicial district of New Haven, where the defendant
Kenneth Spilke et al. were defaulted for failure to plead;
thereafter, the court, Cosgrove, J., granted the motion
to strike filed by the named defendant et al.; subse-
quently, the court, Keegan, J., granted the motion for
partial judgment filed by the named defendant et al.
and rendered judgment thereon; thereafter, the court,
Silbert, J., denied the motion to strike the matter from
the hearing in damages list filed by the defendant Ken-
neth Spilke et al.; subsequently, the court, Silbert, /.,
denied the motion to open the judgment filed by the
defendant Kenneth Spilke et al.; thereafter, the court,
Hon. Thomas J. Corradino, judge trial referee, after a
hearing in damages, rendered judgment for the plaintiff,
from which the plaintiff appealed and the defendant
Kenneth Spilke et al. filed separate cross appeals to
this court. Affirmed.

Georgina Spilke, pro se, the appellant-appellee
(plaintiff).

Glenn L. Formica, for the appellees-appellants
(defendant Kenneth Spilke et al.).

Opinion

ROBINSON, J. The self-represented plaintiff, Geor-
gina Spilke, appeals from the judgment of the trial court
awarding her $30,003 against the defendant, her former
husband, Kenneth Spilke, and $1 in nominal damages
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against the defendant Jennifer Ballard! on her vexatious
litigation claim. The defendants cross appeal from the
judgment rendered against them. The vexatious litiga-
tion action stemmed from a motion for contempt
brought by Spilke against the plaintiff. On appeal, the
plaintiff argues that the trial court erred in (1) determin-
ing that Ballard did not materially participate in the
motion for contempt filed by Spilke, (2) limiting the
proximate cause for her vexatious litigation claim to
Spilke’s motion for contempt, and (3) not holding Bal-
lard liable for damages and not awarding a larger dam-
ages award. In Spilke’s cross appeal, he argues that the
trial court erred in (1) finding that the plaintiff had
proven emotional distress and (2) awarding the plaintiff
damages for emotional distress. In both Spilke’s and
Ballard’s cross appeals, they argue that the trial court
(1) erred in denying their motion to strike the case
from the hearing in damages list when the plaintiff had
repleaded her complaint and (2) abused its discretion
in failing to open the default judgment entered against
the defendants. We affirm the judgment of the trial
court.

The following facts and procedural history are rele-
vant to the resolution of the plaintiff’s and the defen-
dants’ claims on appeal. The plaintiff and Spilke were
divorced in 2003. In 2004, Spilke filed a postjudgment
motion for contempt against the plaintiff. In its memo-
randum of decision, the court, Frazzini, J., detailed
the background of the motion for contempt: “[Kenneth
Spilke’s] motion for contempt claims that his ex-wife

! Ballard is presently married to Kenneth Spilke. Kenneth Spilke will be
referred to as Spilke or jointly with Ballard as the defendants, and Georgina
Spilke will be referred to as the plaintiff. The plaintiff originally brought suit
against Spilke and Ballard as well as Spilke’s attorney, Joseph M. Wicklow III,
and the law firm of Lasala, Walsh, Wicklow & Velardi, LLC. The court granted
a motion to strike count one and count two of the complaint as to Wicklow
and Lasala, Walsh, Wicklow & Velardi, LLC.
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[Georgina Spilke] has violated a provision in the dissolu-
tion decree barring her from pursuing a deficiency judg-
ment against him in a foreclosure action on a
condominium unit that was once the marital home.
[Kenneth Spilke] claims [that Georgina Spilke] has vio-
lated this clause because a limited liability company
(LLC) owned by [Georgina Spilke’s] sons has acquired
and exercised the right to proceed on the deficiency
judgment. [Georgina Spilke] denies that the LLC, owned
by her sons, is acting on her behalf.” The court deter-
mined that Spilke did not meet his burden of proving
that the plaintiff was in violation of the dissolution
judgment and ruled in the plaintiff’s favor on the motion
for contempt.

The plaintiff filed a complaint in January, 2007, alleg-
ing vexatious litigation based on Spilke’s motion for
contempt.? As to the defendants, the complaint asserted
that Spilke at no time had “any facts or evidence to
demonstrate that [she] in any way violated the [d]ivorce
[jJudgment [a]greement.” The plaintiff provided
detailed background of the relationship between her
and Spilke, and she asserted that the filing of the motion
for contempt was used as a means to prevent a defi-
ciency judgment against Spilke in another matter and to
prevent the plaintiff, creditors and the Internal Revenue
Service from discovering Spilke’s hidden assets and
income.

On March 9, 2007, the plaintiff filed a motion for
default for failure to plead against the defendants. The
court granted the motion as to Spilke on March 15,

2 The plaintiff filed revised complaints on May 4 and August, 20, 2007,
and on April 14, 2008, after the defendant Joseph M. Wicklow III and the
defendant law firm of Lasala, Walsh, Wicklow & Velardi, LLC, filed requests
to revise. The court subsequently granted a motion to strike as to those
defendants. See footnote 1 of this opinion. The plaintiff also filed an amended
complaint on July 28, 2008.
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2007, and as to Ballard on March 26, 2007.> On April
12, 2010, the plaintiff filed a certificate of closed plead-
ings and requested a hearing in damages. The hearing
in damages was held on February 21, 2011. In its memo-
randum of decision, the court noted that, because the
defendants did not give notice that the allegations of
the complaint would be contested under Practice Book
§ 17-34, the entry of a default operated as a confession
by the defendants of the material facts alleged in the
complaint. Construing the pleadings liberally, the court
determined that the complaint made a claim for vexa-
tious litigation at common law and also under the vexa-
tious litigation statute, General Statutes § 52-568. The
court found that the plaintiff “is entitled to $1 in nominal
damages for economic damages and $10,000 in noneco-
nomic damages on her common-law claim [and that]
she would also be entitled to the same compensatory
damage claim on the statutory claim under § 52-568 of
the General Statutes. . . . Given the serious allega-
tions of the complaint, treble damages would be war-
ranted under the statute, which will make the total
judgment $30,003.” The court continued by determining
that, on the basis of the complaint, it could not “con-
clude how or in what manner the defendant Ballard
was directly responsible for instigating the motion for
contempt or [what] can be said, in any ascertainable
way, to have caused the damage resulting from the
unsupported and unjust motion as dictated by the com-
plaint.” The court therefore awarded damages in the
amount of $30,003 against Spilke and $1 in nominal
damages against Ballard. These appeals followed. Addi-
tional facts will be provided when necessary.

I
PLAINTIFF’S APPEAL

We begin with the plaintiff’s claims. She argues that
the trial court erred in (1) determining that Ballard did

3 There is a handwritten note on the order page, dated January 30, 2008,
which states that “[u]pon review [t]he court recognizes an appearance for
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not materially participate in the motion for contempt
filed by Spilke, (2) limiting the proximate cause for
the vexatious litigation claim to Spilke’s motion for
contempt, and (3) not holding Ballard liable for dam-
ages and not awarding a larger damages award. We
address each argument in turn.

A

The plaintiff’s first claim on appeal is that the court
erred in determining that Ballard did not materially
participate in the motion for contempt filed by Spilke.
In her complaint, the plaintiff detailed what she deemed
to be an intricate conspiracy between Spilke and Bal-
lard, stemming from 1997, to hide Spilke’s assets and
income. The plaintiff argues that the complaint detailed
the “plan” to transfer assets to Ballard, and to defraud
the plaintiff, creditors and the Internal Revenue Service.
She argues that the “collusive transfer of assets in 1999,
just prior to [the] divorce proceedings,” ultimately led
to Spilke’s motion for contempt. We disagree.

The court determined that the complaint did not dem-
onstrate a link between Ballard and the motion for
contempt filed by Spilke. The court found: “The original
complaint contains a litany of how the defendants . . .
conspired to conceal marital assets, and Mr. Spilke
falsely testified as to his business activities. It then
claims [that the defendants] hired an attorney and his
firm, who were originally defendants but who were
removed from the case pursuant to a motion to strike.
In any event the attorney is said to have filed the motion
for contempt at issue here ‘on behalf of his client Ken-
neth Spilke.” In the fifty-five paragraphs of the entire
complaint there is no actual link between any efforts
made to hide Mr. Spilke’s assets by Ballard to the actual

Jennifer Ballard was in file as of 3/22/07 so default for failure to plead should
have been granted on 3/26/07.”
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filing of the motion for contempt; for all the complaint
alleges this was an adventure he pursued on his own.”

“A default admits the material facts that constitute

a cause of action . . . and entry of default, when appro-
priately made, conclusively determines the liability of
a defendant. . . . If the allegations of the plaintiff’s

complaint are sufficient on their face to make out a
valid claim for the relief requested, the plaintiff, on the
entry of a default against the defendant, need not offer
evidence to support those allegations. . . . Therefore,
the only issue before the court following a default is the
determination of damages. . . . A plaintiff ordinarily is
entitled to at least nominal damages following an entry
of default against a defendant in a legal action. . . .

“In an action at law, the rule is that the entry of
a default operates as a confession by the defaulted
defendant of the truth of the material facts alleged in
the complaint which are essential to entitle the plaintiff
to some of the relief prayed. It is not the equivalent of
an admission of all of the facts pleaded. The limit of
its effect is to preclude the defaulted defendant from
making any further defense and to permit the entry of a
judgment against him on the theory that he has admitted
such of the facts alleged in the complaint as are essential
to such a judgment. It does not follow that the plaintiff
is entitled to a judgment for the full amount of the relief
claimed. The plaintiff must still prove how much of the
judgment prayed for in the complaint he is entitled to
receive. . . .

“Thus, we must examine whether the allegations set
forth in each count of the plaintiff’s complaint are suffi-
cient on their face to make out a valid claim for the relief
requested. . . . Our review of the legal sufficiency of
pleadings is plenary. . . . To the extent that our analy-
sis goes beyond the facial validity of the complaint
and into the court’s findings of fact at the hearing in
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damages, such findings will be reversed only if they are
clearly erroneous.” (Citations omitted; internal quota-
tion marks omitted.) Whitaker v. Taylor, 99 Conn. App.
719, 725-27, 916 A.2d 834 (2007).

“The cause of action for vexatious litigation permits
a party who has been wrongfully sued to recover dam-
ages. . . . In Connecticut, the cause of action for vexa-
tious litigation exists both at common law and pursuant
to statute. Both the common law and statutory causes
of action [require] proof that a civil action has been
prosecuted . . . . Additionally, to establish a claim for
vexatious litigation at common law, one must prove
want of probable cause, malice and a termination of
suit in the plaintiff’s favor. . . . The statutory cause of
action for vexatious litigation exists under § 52-568, and
differs from a common-law action only in that a finding
of malice is not an essential element, but will serve as
abasis for higher damages.” (Citations omitted; internal
quotation marks omitted.) Bernhard-Thomas Building
Systems, LLC v. Dunican, 286 Conn. 548, 5563-54, 944
A.2d 329 (2008).

We conclude that the court did not err in determining
that Ballard did not participate in the motion for con-
tempt that is the basis of the plaintiff’s vexatious litiga-
tion claim. Although the plaintiff argues that Ballard
was involved in a purported conspiracy to hide Spilke’s
assets from the plaintiff, the vexatious litigation claim
stems solely from the motion for contempt filed by
Spilke, and not the divorce proceedings that took place
between Spilke and the plaintiff. Taking the allegations
set forth in the complaint as true, Ballard may have
assisted Spilke in concealing assets from the plaintiff.
The plaintiff, however, did not allege in the complaint,
nor demonstrate at the hearing in damages, that Ballard
played any part in the actual filing of the motion for
contempt. As the trial court correctly noted, the com-
plaint specifically asserts that Spilke filed the motion
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for contempt on October 27, 2004. The court therefore
did not err in determining that Ballard did not partici-
pate in the filing of the motion for contempt.

B

The plaintiff’s second claim on appeal is that the court
erred in limiting the proximate cause for the vexatious
litigation claim to Spilke’s motion for contempt. She
argues that the defendants’ conspiracy stemming from
the time of the divorce proceedings is the cause of all
subsequent tortious litigation, including Spilke’s motion
for contempt. She contends that all of the proceedings
surrounding the divorce were “vexatious litigation
superimposed on a simple divorce . . . .” We disagree.

In its memorandum of decision, the court stated: “The
court in no way disputes [the plaintiff’s] assertions
about her past treatment, but given the specific nature
of the action brought and the requirements of proximate
cause it concludes the claims made are far beyond what
is just and reasonable. The issue before the court, how-
ever, must be the damages caused the plaintiff by the
vexatious suit at hand—i.e., the bringing of the con-
tempt motion. It cannot be the function of this court
to make amends through this judgment for every past
misdeed and unfair and irresponsible act now alleged
against the defendant Spilke. . . . There was much tes-
timony and argument presented about [Spilke’s] aban-
donment of the children, his fraudulent concealment
of assets to avoid marital obligations and tax responsi-
bilities, and all of the pain and suffering caused the
plaintiff long before the contempt action was brought,
let alone contemplated. . . . The plaintiff’s basic the-
ory seems to be that the motion [for] contempt was
another fraudulent attempt to keep hidden assets con-
cealed, since, if a deficiency judgment were allowed
those assets would be discovered. Default has entered,
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so the court accepts this allegation made in the com-
plaint as true. But on the separate question of damages
emanating from this contempt action the court cannot
piggyback on this claim all the deleterious effects of
similarly fraudulent activities perpetrated by Mr. Spilke
in the past; those effects long antedated the con-
tempt litigation.”

“Proximate cause is ordinarily a question of fact. . . .
To the extent that the trial court has made findings of
fact, our review is limited to deciding whether such
findings were clearly erroneous. . . . A finding of fact
is clearly erroneous when there is no evidence in the
record to support it . . . .” (Citation omitted; internal
quotation marks omitted.) Gurguis v. Frankel, 93 Conn.
App. 162, 168, 888 A.2d 1083, cert. denied, 277 Conn.
916, 895 A.2d 789 (2006).

We conclude that the court did not err in limiting the
vexatious litigation claim and the resulting damages the
plaintiff suffered from the time of the filing of the
motion for contempt onward. A vexatious litigation
claim arises when a plaintiff has wrongfully been sued
by another individual. Bernhard-Thomas Building Sys-
tems, LLC'v. Dunican, supra, 286 Conn. 553. An individ-
ual is entitled to recover damages that resulted from
the unlawful lawsuit. Id., 554. In the present case, the
wrongful lawsuit at issue was the filing of the motion
for contempt. Although the divorce between the plain-
tiff and Spilke may have been acrimonious, the plain-
tiff’s vexatious litigation claim stems from the filing
of the motion of contempt, and not from the divorce
proceedings. The alleged concealment of assets and
fraudulent financial affidavits happened prior to the
filing of the motion for contempt and are not relevant
to the plaintiff's damages for her vexatious litigation
claim. Although the plaintiff asserts that all of the pro-
ceedings between the parties, including the divorce
itself, were vexatious, the complaint asserts a claim for
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vexatious litigation based on the filing of the motion
for contempt, and the court therefore properly limited
its review to damages arising out of the filing of the
motion for contempt in October, 2004. We therefore
conclude that the court did not err in limiting the proxi-
mate cause for the vexatious litigation claim to the filing
of the motion for contempt.

C

The plaintiff’s last claim is that the court erred in
not assessing damages against Ballard, and also in not
awarding the plaintiff “for all [of] the maltreatment”
she suffered over the extensive period of litigation. On
his cross appeal, Spilke contends that the court erred
in finding that the plaintiff had proven emotional dis-
tress and in awarding $10,001 in damages. Because both
the plaintiff and Spilke contend that the court’s award
for damages was improper, we analyze these claims
together.

A trial court is vested with “broad discretion in
determining whether damages are appropriate. . . . Its
decision will not be disturbed . . . absent a clear abuse
of discretion.” (Citation omitted; internal quotation
marks omitted.) Elm City Cheese Co. v. Federico, 251
Conn. 59, 90, 752 A.2d 1037 (1999).

Because we already have determined that the court
did not err in concluding that Ballard did not participate
in the filing of the motion for contempt, we conclude
that the court did not abuse its discretion in awarding
only nominal damages as to Ballard. The plaintiff, how-
ever, also claims that the court erred in not assessing
a greater damages award for all of the “maltreatment”
that she suffered. As indicated in part I B of this opinion,
the court correctly limited its focus as to what occurred
after the filing of the motion for contempt. The plain-
tiff’s vexatious litigation claim stemmed from the
motion for contempt, and, therefore, the court properly
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limited its damages award to only damages that resulted
from the filing of the motion. We therefore must deter-
mine whether the court abused its discretion in award-
ing $10,001 in damages against Spilke on the plaintiff’s
vexatious litigation claim.

The court found that the plaintiff was entitled to
$10,001 in noneconomic damages for emotional distress
and was entitled to treble damages.* The court took the
allegations of the complaint as true and found that the
plaintiff “was threatened with contempt for violating a
paragraph of a settlement agreement entered into by
the parties just two years before and according to the
complaint was instituted solely to hide fraudulently con-
cealed assets, which, although apparently known about
by her, was not further pursued because she wanted
to settle the case and apparently move on with her life.
One can imagine her aggravation and distress in being
accused of violating a provision of an agreement she
entered into despite her belief that the defendant had
acted in the improper way alleged in concealing and
transferring his assets. This litigation, even if it need not
have prevented [the plaintiff] from moving to Chicago to
be with her mother, complicated the decision whether
or not to do so and must have been a source of emo-
tional distress. She also must have experienced distress
proceeding from her annoyance in having to spend

* General Statutes § 52-568 provides: “Any person who commences and
prosecutes any civil action or complaint against another, in his own name
or the name of others, or asserts a defense to any civil action or complaint
commenced and prosecuted by another (1) without probable cause, shall
pay such other person double damages, or (2) without probable cause, and
with a malicious intent unjustly to vex and trouble such other person, shall
pay him treble damages.” We note that Spilke only claims on appeal that
the plaintiff did not prove her damages for emotional distress and therefore
that the court erred in awarding $10,001. Spilke does not argue that the
court erred in awarding treble damages under § 52-568; therefore, we limit
our analysis as to whether the court abused its discretion in awarding $10,001
in damages for emotional distress.
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eighty to 100 hours to prepare for what was knowingly
bogus litigation.”

Giving every reasonable presumption in favor of the
correctness of the court’s ruling, we conclude that the
trial court did not abuse its discretion when it awarded
the plaintiff $1 in nominal damages and $10,001 in non-
economic damages for her emotional distress. The
plaintiff testified that she was prevented from going to
live with her mother in Chicago due to the filing of the
motion for contempt. The plaintiff testified that she
was planning to move to Chicago to be with her ailing
mother and to move closer to her friends and family.
She testified that during the planning of this move,
however, Spilke filed the motion for contempt, which
forced her to stay in Connecticut. Although she may
have been able to move and still defend herself in the
motion for contempt, she thought that the better deci-
sion for the purpose of defending herself as to the
motion for contempt was to remain in Connecticut,
which prevented her from taking care of her mother
and from reuniting with her children and friends in
Chicago. The court properly could infer that this deci-
sion likely caused the plaintiff some distress.

Spilke argues that the plaintiff provided no evidence
to the court regarding her emotional distress and that
her testimony referenced events that occurred prior to
the filing of the motion for contempt. While it is true
that the plaintiff often testified in generalities, referenc-
ing what in her opinion were all of the atrocities that
Spilke had committed against her without specific
regard to the motion for contempt, we find that the
court could have inferred that the plaintiff suffered
emotional distress from the filing of the motion for
contempt.’ The plaintiff testified regarding the distress

> We also note that the plaintiff represented herself during the hearing in
damages as well as in the present appeal. “Connecticut courts are solicitous
of self-represented parties when it does not interfere with the rights of other
parties.” Argentinis v. Fortuna, 134 Conn. App. 538, 539, 39 A.3d 1207 (2012).
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of the divorce proceedings, the aftermath of the divorce
and her belief that Spilke had perpetrated fraud against
her at the time of the divorce. It is clear from the record
that the plaintiff had endured a contentious divorce
with Spilke and that after the divorce was finalized, she
was served with a motion for contempt, resulting in
even more time in litigation with Spilke. She testified
that “in terms of . . . emotional distress, you could
see that previously . . . I was really quite upset. It is
that it can never—it’s never really straightened out.”
Furthermore, the plaintiff testified that, after the
divorce from Spilke, “I felt like a burdened beast,
insulted by this former husband . . . who has said
some horrible things about me to the children; at the
end of all this I had at least an opportunity to spring
to life and then [Spilke] brought postjudgment action
against me without any evidence that I participated
in anything unlawful.” We therefore conclude that the
court did not abuse its discretion in finding that the
plaintiff suffered emotional distress and awarding
$10,001 in compensatory damages. As for the plaintiff’s
claim, she has provided no reason why the court abused
its discretion in awarding only $10,001 in compensatory
damages other than her own belief that she is entitled
to more damages. We find that the award was not unrea-
sonable and conclude that the court did not abuse its
discretion in its award of damages as to Spilke.

I
DEFENDANTS’ CROSS APPEALS

We next address the remainder of the defendants’
claims raised in their cross appeals. The defendants
claim that the court erred in denying their motion to
strike the case from the hearing in damages list when
the plaintiff had repleaded her complaint. They argue
that the plaintiff filed an amended complaint on July
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28, 2008, well after default was entered as to the defen-
dants, and that no new motion for default was filed by
the plaintiff. The defendants argue, therefore, that the
amended complaint extinguished their default. Further-
more, the defendants claim that the court abused its
discretion in failing to open the default judgment
entered against them.

The complaint originally was brought against the two
defendants as well as Spilke’s attorney, Joseph M.
Wicklow III, and the law firm of Lasala, Walsh,
Wicklow & Velardi, LLC (law firm). Wicklow and the
law firm filed a motion to strike count one and count
two of the plaintiff’s complaint, which was granted by
the court on July 11, 2008. The plaintiff filed an amended
complaint on July 25, 2008, including counts against
Wicklow and the law firm. Wicklow and the law firm
filed a motion to strike the counts of the complaint
directed against them, which was granted by the court
on October 2, 2008.

On April 12) 2010, the plaintiff filed a certificate of
closed pleadings and requested a hearing in damages.
The defendants filed a motion to strike the matter from
the hearing in damages docket on September 16, 2010,
arguing that the plaintiff had amended her complaint
numerous times since the entry of default against the
defendants, which, in turn, extinguished the default.
They also filed an answer to the plaintiff’s complaint,
pending the court’s decision on the motion. The court
denied the motion on September 16, 2010.

The court’s order denying the defendants’ motion to
strike stated: “The defendants . . . move to strike this
case from the hearing in damages list, to which it was
assigned following the entry of a default for failure to
plead. They rely on the fact that following the granting
of a motion to strike the complaint as to the other
defendants in this case, the plaintiff filed a substitute
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pleading in an effort to cure the defects that the court
had found in the stricken pleading. . . . They have filed
an answer and special defenses, and they seek to have
the case removed from the hearing in damages docket
so that it can be claimed for a trial on the merits. The
problem with the defendants’ argument is that the plain-
tiff, in the previously mentioned substituted complaint,
makes it abundantly clear that the substitution relates
only to the former defendants Joseph Wicklow III and
Walsh, Lasala, Wicklow and Velardi, LLC, and that it
does not seek to be a substitute for the original counts
against the defendants Kenneth Spilke and Jennifer Bal-
lard. In light of the foregoing, the default against Ken-
neth Spilke and Jennifer Ballard still stands, and the
case is appropriately docketed on the hearing in dam-
ages list.”

The defendants then filed a motion to open the default
for failure to plead on October 18, 2010. In the motion,
the defendants argued that the default was due to mis-
communication between the defendants and their attor-
ney as well as their attorney’s chronic illness. Attached
to the motion was an affidavit from the defendants’
attorney, Henry N. Silverman. The defendants also
argued that there was no prejudice to the plaintiff
because the default was pending for three years before
the plaintiff claimed the matter to the hearing in dam-
ages docket.

The motion was denied by the court on December
23, 2010. In denying the defendants’ motion, the court
noted that “[t]he gravamen of the defendants’ argument
in support of the instant motion is that they were pre-
vented by a combination [of] their misunderstanding
of the status of the case and prior defense counsel’s
health problems from responding to the plaintiff’s com-
plaint.” The court stated that, although the defendants
had apprised it that their attorney had health issues in
late 2009, that “does not answer, or even address, the
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question of how or why defaults which entered in
March, 2007, were permitted to stand unchallenged for
more than three years. The only explanation given,
essentially that [the defendants] had instructed [their
counsel] to try to handle their case ‘on the cheap’ . . .
is hardly ‘good cause’ for allowing three years . . . or
even the first two of those years, before [the defendants’
attorney’s] health problems created additional prob-
lems . . . to pass without taking any action with
respect to the defaults.” The court therefore determined
that there was no good cause to set aside the default
and denied the defendants’ motion.

As for the defendants’ first claim, even though the
defendants’ motion was labeled a motion to strike, “a
motion is to be decided on the basis of the substance
of the relief sought rather than on the form or the label
affixed to the motion. . . . It is the substance of a
motion, therefore, that governs its outcome, rather than
how it is characterized in the title given to it by the
movant.” (Citations omitted.) State v. Taylor, 91 Conn.
App. 788, 791-92, 882 A.2d 682, cert. denied, 276 Conn.
928, 889 A.2d 819 (2005). The defendants labeled the
motion as one to strike the matter from the hearing in
damages docket. The stated reason for the motion was
that, because the plaintiff had filed amended com-
plaints, the defendants’ default had been extinguished.
Essentially, the defendants sought to set aside the
default because the plaintiff had filed an amended com-
plaint. We therefore apply the same standard of review
to the defendants’ claim as we would to a motion to
set aside a default, namely, we must determine if the
trial court abused its discretion. See Higgins v. Karp,
243 Conn. 495, 508, 706 A.2d 1 (1998).

Although not completely analogous, we find this
court’s recent decision in Willamette Management
Associates, Inc. v. Palczynski, 134 Conn. App. 58, 38
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A.3d 1212 (2012), instructive. In Willamette Manage-
ment Associates, Inc., the plaintiff served a complaint
on May 28, 2008, that included an erroneous return date.
Id., 62—63. In June and July, 2008, the court granted the
plaintiff’s motions for default against the defendant for
failure to appear and failure to plead to the complaint.
Id., 62. In October, 2008, the defendant filed an answer,
special defenses and counterclaim. Id. In April, 2009,
the error in the return date was discovered, and the
court ruled that it was a defect that was curable by
amendment, and, at the court’s direction, the plaintiff
amended the writ of summons and served an amended
complaint to reflect the correct return date. Id., 63. At
the scheduled hearing in damages in August, 2009, the
defendant moved to strike the matter from the hearing
in damages list, claiming that the plaintiff had not filed a
reply to the special defenses asserted by the defendant,
and, therefore, the pleadings were still open. Id., 64.
The trial court rejected the defendant’s argument. Id.

On appeal, the defendant argued that “because the
court granted the plaintiff leave to amend the writ of
summons and complaint to correct the return date, [the
defendant] should have been allowed to plead to the
amended complaint.” Id., 65. The defendant argued that,
due to the filing of the amended complaint, “the default
was in effect opened and she should have been allowed
to plead to the newly filed amended complaint.” Id.,
66-67. This court determined that the trial court did
not abuse its discretion in prohibiting the defendant
from filing a pleading as to the amended complaint. Id.,
69. In reaching that conclusion, this court noted that
the “only change between the original complaint and
the amended complaint was the return date and the
date of the complaint. All substantive allegations in
the complaint remained precisely the same. . . . The
defendant’s substantive rights were not affected by the
amendment, and she has not demonstrated prejudice.
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If the effect of an amendment of a complaint so made
is to substantially change the cause of action originally
stated, the defendant is entitled to file new or amended
pleadings and present further evidence. Also, if the
amendment interjects material new issues, the adver-
sary is entitled to reasonable opportunity to meet them
by pleading and proof.” (Internal quotation marks omit-
ted.) Id., 68-69. This court determined that no substan-
tial change was made to the action, and, therefore, the
trial court did not abuse its discretion by prohibiting
the defendant from filing pleadings as to the amended
complaint. Id., 69.

Although the question in Willamette Management
Associates, Inc., was whether the court abused its dis-
cretion by prohibiting the defendant from filing plead-
ings, and in this case it is whether the court abused its
discretion in denying the motion to strike the matter
from the hearing in damages list, in both cases the
question primarily was whether the filing of an amended
complaint after a finding of default extinguished the
default and allowed the defendant to plead in response.
In the present case, the plaintiff filed four amended
complaints after the defendants were defaulted. Three
of those amended complaints were filed after Wicklow
and the law firm filed requests to revise. Although the
complaints differed in some respects from the original
complaint, the substantive allegations remained the
same. As in Willamette Management Associates, Inc.,
we conclude that the amendments worked no substan-
tial change in the cause of action and that the defen-
dants have not demonstrated any prejudice suffered.
Further, we note that the defendants did not file their
motion to strike until September 16, 2010, more than
three years after the defendants had been defaulted.
We therefore conclude that the court did not abuse its
discretion in denying the motion to strike the matter
from the hearing in damages list.
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The defendants also claim that the court abused its
discretion in failing to set aside the default judgment.®
“[T]he determination of whether to set aside [a] default
is within the discretion of the trial court . . . and will
not be disturbed unless that discretion has been abused
or where injustice will result. In the exercise of its
discretion, the trial court may consider not only the
presence of mistake, accident, inadvertence, misfor-
tune or other reasonable cause . . . factors such as
[t]he seriousness of the default, its duration, the reasons
for it and the degree of contumacy involved . . . but
also, the totality of the circumstances, including
whether the delay has caused prejudice to the nonde-
faulting party.” (Citations omitted; internal quotation
marks omitted.) Higgins v. Karp, supra, 243 Conn. 508.

The defendants argue that the motion to set aside
the default should have been granted because the
default was entered due to “prior counsel’s inadver-
tence and subsequent health issues.” The affidavit from
the defendants’ prior counsel, which was attached to
the motion, stated that the defendants “had a misunder-
standing as to the nature of this lawsuit, they had it
confused with other legal proceedings” and that the

® The defendants also claim that the court abused its discretion because
its decision was based on a misapprehension that the defendants wanted
the case handled “on the cheap,” when they never instructed counsel not
to defend the lawsuit or to compromise their defense in order to save money.
In the court’s decision on the motion, the court stated that “[t]he only
explanation given, essentially that [the defendants] had instructed [their
counsel] to try to handle their case ‘on the cheap’ . . . is hardly ‘good cause’
for allowing three years . . . or even the first two of those years, before
[the defendants’ attorney’s] health problems created additional problems
. . . to pass without taking any action with respect to the defaults.” We do
not believe that the court misapprehended the affidavit attached to the
motion, which explicitly stated that counsel was instructed by the defendants
that “they would appreciate it if I would keep the expense of this lawsuit
to a minimal amount in order to mitigate the amount of legal fees as it was
their hope that the Plaintiff . . . would abandon what they considered to
be a malicious lawsuit . . . .”
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defendants instructed him that “they would appreciate
itif I would keep the expense of this lawsuit to a minimal
amount in order to mitigate the amount of legal fees
. .” The affidavit also mentioned that counsel
endured health problems in late 2009 and early 2010,
and therefore was unable to handle claims relating to
this case.

Given the assertions in the affidavit, we cannot con-
clude that the court abused its discretion in denying
the motion to set aside the default judgment. Counsel’s
health problems did not begin until nearly two years
after the default was entered against the defendants.
We also note that the default had been entered more
than three years prior to the motion to set aside the
default. On the basis of the foregoing, we conclude that
the court did not abuse its discretion in denying the
motion to set aside the default judgment.

The judgment is affirmed.

In this opinion the other judges concurred.

PETER LARSON v. MATILDE LARSON
(AC 33082)
(AC 33334)

Alvord, Espinosa and West, Js.
Syllabus

The plaintiff, whose marriage to the defendant had been dissolved, appealed
to this court from the judgment of the trial court reducing the amount
of alimony and child support payable by him to the defendant and
granting the defendant’s motions for contempt and for attorney’s fees.
Thereafter, the trial court issued a corrected memorandum of decision,
and the plaintiff filed a separate appeal to this court, which consolidated
the appeals. Held:

1. The plaintiff could not prevail on his claim that the trial court made
several errors in its calculation of the new child support and alimony
orders and in applying those orders retroactively; that court, which
found that there had been a substantial change in circumstances and
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reduced the plaintiff’s obligation on the basis of its calculation of the
parties’ presumptive child support, did not abuse its discretion in its
formation of the new alimony and child support awards.

2. The plaintiff’s claim that the trial court improperly found him in contempt
for failure to pay child support and alimony and ordered him to pay
$99,809.12 in arrearages was unavailing; that court’s finding that the
plaintiff had the ability to pay his child support and alimony obligations
was not clearly erroneous and, thus, its determination that the plaintiff
wilfully had failed to comply with the court’s orders was not an abuse
of discretion.

3. The trial court did not abuse its discretion in awarding attorney’s fees
to the defendant, that court having afforded the plaintiff an effective
opportunity to challenge the reasonableness of the fees, and the plaintiff
having failed to present any evidence challenging the reasonableness
of those fees.
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