OFFICIAL

CONNECTICUT
APPELLATE REPORTS
Volume 108

PROCEEDINGS

IN THE

APPELLATE COURT

OF THE

STATE OF CONNECTICUT

MAY, 2008—JULY, 2008

BY

KEVIN J. LOFTUS
Reporter of Judicial Decisions

PUBLISHED BY
THE STATE OF CONNECTICUT
2011



Copyright, 2011
by
The Secretary of the State
State of Connecticut



JUDGES

OF THE

APPELLATE COURT

HON. JOSEPH P. FLYNN Chief Judge

HON. BARRY R. SCHALLER Associate Judge
HON. THOMAS A. BISHOP Associate Judge
HON. ALEXANDRA D. DIPENTIMA Associate Judge
HON. C. AN MCLACHLAN Associate Judge
HON. LUBBIE HARPER, JR. Associate Judge
HON. F. HERBERT GRUENDEL Associate Judge
HON. DOUGLAS S. LAVINE Associate Judge
HON. ROBERT E. BEACH, JR. Associate Judge
HON. RICHARD A. ROBINSON Associate Judge

JUDGE TRIAL REFEREES*

HON. ROBERT I. BERDON

HON. ELLEN A. PETERS

HON. FRANCIS M. MCDONALD, JR.
HON. ANTOINETTE L. DUPONT
HON. GEORGE D. STOUGHTON
HON. ALBERT W. CRETELLA, JR.
HON. FREDERICK A. FREEDMAN
HON. FRANCIS X. HENNESSY
HON. SOCRATES H. MIHALAKOS
HON. THOMAS G. WEST

HON. PAUL M. FOTI

HON. JOSEPH H. PELLEGRINO
HON. WILLIAM J. LAVERY

HON. DAVID M. BORDEN

* See General Statutes § 52-434c.

ii



HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.

JUDGES

OF THE

SUPERIOR COURT

JOSEPH A. LICARI, JR.
THOMAS P. MIANO
GEORGE N. THIM
LAWRENCE L. HAUSER
RICHARD A. DAMIANI
JONATHAN J. KAPLAN
RAYMOND R. NORKO
THOMAS J. CORRADINO
STUART M. SCHIMELMAN
THOMAS V. O'KEEFE, JR.
MICHAEL HARTMERE
EDWARD J. MULLARKEY
JOHN J. LANGENBACH !
THELMA A. SANTOS
BRUCE W. THOMPSON
MARSHALL K. BERGER, JR.
ELAINE GORDON
ROBERT F. MCWEENY
CLARANCE J. JONES
JON C. BLUE

ROLAND D. FASANO
PATRICK J. CLIFFORD
SAMUEL J. SFERRAZZA
JOSEPH W. DOHERTY
JULIA L. AURIGEMMA
ROBERT L. HOLZBERG
ROBERT A. MARTIN

E. CURTISSA R. COFIELD
MICHAEL R. SHELDON
JONATHAN E. SILBERT
CARMEN E. ESPINOSA
BRUCE L. LEVIN

LINDA K. LAGER

EDDIE RODRIGUEZ, JR.
PATTY JENKINS PITTMAN
KEVIN E. BOOTH
NICOLA E. RUBINOW
DOUGLAS C. MINTZ
KEVIN P. MCMAHON
SUSAN B. HANDY
ROBERT J. DEVLIN, JR.
PETER EMMETT WIESE
JON M. ALANDER
CHRISTINE E. KELLER
KEVIN TIERNEY

HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.

iv

RICHARD W. DYER

JOHN F. KAVANEWSKY, JR.
LYNDA B. MUNRO

JOHN C. DRISCOLL
MAUREEN D. DENNIS-KELLY
RICHARD F. COMERFORD, JR.
JOSEPH M. SHORTALL
JAMES T. GRAHAM

BARRY K. STEVENS
JORGE A. SIMON

BURTON A. KAPLAN
RICHARD E. ARNOLD
PATRICK L. CARROLL III
FRANK A. JANNOTTI

A. SUSAN PECK

ELLIOT N. SOLOMON
BRADFORD J. WARD
WILLIAM HOLDEN
BARBARA M. QUINN
PATRICIA L. HARLESTON
CARMEN L. LOPEZ

FRANK M. D’ADDABBO, JR.
ROBERT T. RESHA

JOHN TURNER

GARY J. WHITE

DALE W. RADCLIFFE
CYNTHIA K. SWIENTON
HENRY S. COHN

JULIA D. DEWEY

JULIETT L. CRAWFORD
CARL J. SCHUMAN

LOIS TANZER

DEBORAH KOCHISS FRANKEL
ANTONIO C. ROBAINA
ANGELA C. ROBINSON
BARBARA J. SHEEDY
SHERIDAN L. MOORE
JAMES J. DEVINE

ROBERT B. SHAPIRO
WILSON J. TROMBLEY
DENNIS G. EVELEIGH
TAGGART D. ADAMS
BERNADETTE CONWAY
STEPHEN F. FRAZZINI
ELIZABETH A. GALLAGHER



HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.

EDWARD C. GRAZIANI
EARL B. RICHARDS III
ARTHUR A. HILLER
DAVID P. GOLD

PAUL MATASAVAGE
GERARD F. ESPOSITO
JOHN W. PICKARD
RICHARD A. ROBINSON
LINDA PEARCE PRESTLEY
EDWARD S. DOMNARSKI
BARBARA B. JONGBLOED
MICHAEL E. SHAY
MICHAEL R. DANNEHY
WILLIAM T. CREMINS
JOAN K. ALEXANDER
SALVATORE C. AGATI
ELIZABETH A. BOZZUTO
RICHARD P. GILARDI
PHILIP A. SCARPELLINO
JANE S. SCHOLL
PATRICIA A. SWORDS
STANLEY T. FUGER, JR.
KEVIN G. DUBAY
BRUCE P. HUDOCK
JAMES P. GINOCCHIO
SUSAN S. REYNOLDS
HOLLY A. ABERY-WETSTONE
CARL E. TAYLOR
RICHARD E. BURKE
JOHN REDMOND DOWNEY
EMMET L. COSGROVE
HEIDI G. WINSLOW
THOMAS F. UPSON
THAYER BALDWIN, JR.
CAROL A. WOLVEN
BRIAN T. FISCHER
ANGELO L. DOS SANTOS
ARTHUR C. HADDEN
BETHANY J. ALVORD
JACK W. FISCHER
MARYLOUISE S. BLACK
ROBERT C. BRUNETTI
JAMES M. BENTIVEGNA
DAVID R. TOBIN

BARRY C. PINKUS

HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.
HON.

BARBARA N. BELLIS
STUART DAVID BEAR
ROBIN L. WILSON

MARK H. TAYLOR
HILLARY B. STRACKBEIN
ELPEDIO N. VITALE
ALFRED J. JENNINGS, JR.
GRANT H. MILLER

NINA F. ELGO

ELIOT D. PRESCOTT
THEODORE R. TYMA
MICHAEL E. RILEY

DAN SHABAN

JOHN F. BLAWIE
EDWARD J. DOLAN
RICHARD M. MARANO
KENNETH L. SHLUGER
MARCIA J. GLEESON
CONSTANCE L. EPSTEIN
JOHN D. BOLAND
PETER L. BROWN

KARI A. DOOLEY

JOHN F. CRONAN
MAUREEN M. KEEGAN
MARIA ARAUJO KAHN
ROBERT G. GILLIGAN
LESLIE 1. OLEAR
DENISE D. MARKLE
HARRY E. CALMAR
MICHAEL G. MARONICH
KEVIN A. RANDOLPH
VINCENT E. ROCHE
JAMES W. ABRAMS
ROBERT F. VACCHELLI
ROBIN PAVIA

EVERETT H. MADIN, JR.
MATTHEW E. FRECHETTE
JOHN J. NAZZARO
ROBERT E. YOUNG
WILLIAM H. BRIGHT, JR.
ROBERT J. MALONE
CARA F. ESCHUK
BARBARA BRAZZEL-MASSARO
MARY E. SOMMER
TERENCE A. ZEMETIS
MARK T. GOULD



SENIOR JUDGE S*

HON. CHARLES D. GILL HON. THOMAS L. NADEAU
HON. TERENCE A. SULLIVAN HON. CHRISTINA G. DUNNELL
HON. KAREN NASH SEQUINO HON. FRANCIS J. FOLEY III
HON. WENDY W. SUSCO HON. SANDRA VILARDI LEHENY

HON. HOWARD SCHEINBLUM HON. EDWARD R. KARAZIN, JR.

ATTORNEY GENERAL

HON. RICHARD BLUMENTHAL

NOTES

! Retired June 20, 2008, under constitutional limitation as to age.

Unless otherwise indicated, the statute book referred to as the General
Statutes in the opinions in this volume is the Revision of 1958, revised
to 2005; the Practice Book is the Connecticut Practice Book (Current
Ed.) as supplemented by rules of court published in the Connecticut
Law Journal.

The month given at the top of each page is that within which the opinion
was filed.

* See General Statutes § 51-50i.



TABLE OF THE CASES REPORTED

Acorn Homes, Inc. v. Commissioner of Transportation (Memoran-
dum Decision) . . ... ... ... ... ... ... . ...,
Allied Community Resources, Inc., Muniz v.. . . . . ... ... ..
Amster, Kendall v.. . . . .. ... ... ... ... ... .. .....
Anderson v. Gordon, Muir & Foley, LLP . . . . . .. ... .....
Theft; summary judgment; claim that trial court made inconsistent
findings; claim that agent is bound by and liable for principal’s
independent actions.
Andrades v. Commissioner of Correction . . ... ... ......
Habeas corpus; whether trial counsel provided ineffective assistance
by failing to file application for sentence review properly; whether
habeas court’s determination that petitioner failed to demonstrate
that counsel’s representation fell below object standard of reason-
ableness because it was petitioner’s responsibility to apply for
sentence review was legally and logically correct; whether counsel
neffective in failing to provide petitioner with Spanish language
interpreter during criminal trial;, whether counsel ineffective in
JSailing to request additional competency examinations.
Asselin & Connolly, Attorneys, LLC v. Heath . . . . ... ... ..
Arbitration; whether defendant timely filed motion to vacate arbitra-
tion award on public policy grounds; thirty day statutory (§ 52-
420 [b]) time limit; whether trial court had subject matter juris-
diction to consider merits of motion.
Avallone, Ervinov. . . . . ... .. .. o

Barry v. Historic District Commission of Litchfield. . . . . . . ..
Historic districts; certificate of appropriateness as to exterior archi-
tectural features; claim that this court lacked subject matter juris-
diction because trial court’s order sustaining appeal and
implicitly remanding case to defendant historic district commsis-
sion for new hearing was not final judgment; claim that applica-
tion was approved automatically as result of failure of
commission to provide plaintiff with written notice of denial
within sixty-five days of filing of application as required by
statute (§ 7-147e [b]); whether plaintiff had actual notice of com-
mission’s decision; whether plaintiff’s right to fundamental fair-
ness violated because commission member, who had recused
himself from voting on application, testified adversely to proposal
as expert and as member of general public at time of public
hearing.
Bjorklund »v. Commissioner of Correction (Memorandum Deci-
SION) . . . . e e
Blake, State v. . . . . . . ...
Board of Education of Plainfield v. Local R1-126, National Assn.
of Government Employees . . . . ... ... ... ........
Arbitration; application to vacate; whether board of education vio-
lated parties’ collective bargaining agreement when it assigned

vil

905
581
319
410

509

360

55

682

904
336

35



viii CASES REPORTED

work of absent full-time employees to part-time employees without
first offering overtime to full-time employees; claim that award
not final and definite because time period for which damages
were to be paid could not be ascertained and because board did
not have information and records necessary to implement award,;
whether award necessitated further negotiation; whether award
inconsistent with provision of collective bargaining agreement,
whether arbitrators’ interpretation of subject provision improper.
Bozelko, Savin v. (Memorandum Decision) . . .. ... ... ...
Breen v. Synthes-Stratec, Inc. . . . . . ... ... ... .......
Products liability; allegedly defective orthopedic implant; whether
trial court properly charged jury on comment (k) to § 402A of
Restatement (Second) of Torts, which provides that manufacturer
of unavoidably unsafe product should not be held to strict liability
JSor unfortunate consequences attending use of product as long as
product is properly prepared and accompanied by proper direc-
tions and warnings, learned intermediary doctrine; whether ade-
quate warnings to prescribing physicians obviate meed for
manufacturers of prescription products to warn ultimate consum-
ers directly; whether those doctrines applicable only to prescrip-
tton drugs or whether also applicable to medical devices; whether
trial court improperly admitted certain portions of physician’s
medical records and allowed physician to testify from records on
matters that were opinion unvrelated to treatment of plaintiff;
adequacy of record to review claim that trial court improperly
limited cross-examination where plaintiff did not ask trial court

to state basis for its ruling.
Brookfield Zoning Board of Appeals, Smith Bros. Woodland Man-
agement, LLCw.. . . . . ... ... o

Cabral v. Commissioner of Correction . . . . ... .........
Habeas corpus; claim of ineffective assistance of counsel; whether
petitioner prejudiced by trial counsel’s failure to present petition-
er’s testimony during hearing on motion to suppress; claim that
counsel deficient in failing to object on hearsay grounds to admis-
sibility of certain tape recording; admissibility of conversation
between coconspirators under rules of evidence (§ 1-5 [a]).
Calegari, Solano v.. . . . . . . . . . . .. ...
Callahan, State v. . . . . . . . . ... .. ... ... e
Carter v. Commissioner of Correction (Memorandum Decision)
Coleman v. Commissioner of Correction. . . . ... ........
Habeas corpus; ineffective assistance of counsel; whether habeas
court abused discretion in denying petition for certification to
appeal.
Commissioner of Correction, Andradesv. . . . . ... .......
Commissioner of Correction, Bjorklund ». (Memorandum Deci-
SION) . . . e e e e e
Commissioner of Correction, Cabral v.. . . . .. ... ... ....

906
105

621

731
605
906
836



CASES REPORTED ix

Commissioner of Correction, Carter v. (Memorandum Decision) 906

Commissioner of Correction, Colemanv. . ... ... ....... 836
Commissioner of Correction, Ellisonv. .. ... .......... 613
Commissioner of Correction, Gonzalez v. . . . ... .. ... ... 93
Commissioner of Correction, Harrisv. . . . .. ... ... ... .. 201
Commissioner of Correction, Holley v.. . . . . .. ... ...... 768
Commissioner of Correction, Jarrettv.. . . . . .. ... ... ... 59
Commissioner of Correction, Kollock v. (Memorandum Decision) 905
Commissioner of Correction, Lebronv. . ... ... .. ...... 245

Commissioner of Correction, Lewis v. (Memorandum Decision) 904
Commissioner of Correction, Lucas v. (Memorandum Decision) 903
Commissioner of Correction, Moody v.. . . . ... ... ...... 96
Commissioner of Correction, Mooney v. (Memorandum Decision) 901
Commissioner of Correction, Morgan v. (Memorandum Decision) 901
Commissioner of Correction, Nagy v. (Memorandum Decision) . 903
Commissioner of Correction, Pinder v. (Memorandum Decision) 904

Commissioner of Correction, Rodriguez v.. . . . .. ... ... .. 489
Commissioner of Correction, Spellsv. . . . . ... ... ...... 192
Commissioner of Correction, West v. (Memorandum Decision) . 906
Commissioner of Environmental Protection, Ertel v.. . . . . . .. 48
Commissioner of Motor Vehicles, Freelove v. (Memorandum Deci-

SION) . . . . . e 902
Commissioner of Transportation, Acorn Homes, Inc. v. (Memoran-

dum Decision) . . . ... ... ... ... ... 905
Connecticut Life & Casualty Ins. Co., Nascimento v.. . . . . . .. 447

Connecticut Light & Power Co. v. Westview Carlton Group, LLC 633

Contracts; whether trial court properly concluded that defendant sole
shareholder of defendant limited liability company was person-
ally liable for company’s breach of contract; piercing corporate
veil; whether plaintiff obligated to mitigate damages by applying
JSor receiver of rents pursuant to statute (§ 16-262f) when defend-
ant company first failed to make payments; whether trial court’s
award of prejudgment interest pursuant to statute (§ 37-3a [a])
Jor money wrongfully withheld was proper; whether plaintiff
established violation of Connecticut Unfair Trade Practices Act
(S 42-110a et seq.) by defendants; failure to seek articulation of
trial court’s decision.

Dias, Sanders v. . . . . . . . . ... 283
DiCertow. Jones. . . . . . ... .. ... .. ... 184
Partition action,; sale of property during pendency of action; appeal
Sfrom judgment distributing proceeds of sale; claim that trial court
abused its discretion in dividing proceeds; whether trial court
improperly failed to consider reductions defendant had made to
principal balance of mortgage loan; whether trial court improperly
applied statute (§ 46b-81) that governs distribution of assets in
dissolution action.



X CASES REPORTED

Ellison v. Commissioner of Correction. . . . ... ... ......
Habeas corpus; whether denial of petition for certification to appeal
abuse of discretion; whether trial counsel’s omission of sixth
amendment claim from petitioner’s direct appeal prejudiced peti-
tioner.

Ertel v. Rocque, Commissioner of Environmental Protection . . .

Injunction to require municipal defendants to allow construction of

dock on certain of plaintiff’s real property; revocation of prior

permit after plaintiff failed to comply with terms; whether revoca-

tion of permit and order to remove existing dock constituted tak-

ings without just compensation,; whether trial court improperly

took judicial notice of certain findings; whether plaintiff had
property interest in structure built in violation of permit.

Ervinwv. Avallone . . . ... ... ... . ... ... ... . ...,
Landlord-tenant; claim by tenant of breach of contract; counterclaim
by landlord for unpaid rent; whether landlord’s loss in summary
process action precluded recovery of unpaid rent; where summary
process action defeated due to absence of smoke detector, whether
plaintiff liable for rent after smoke detector repaired; whether
Sindings with respect to description of property rented and ten-

ant’s fatlure to sustain burden of proof were clearly erroneous.

Fanotto v. Inland Wetlands Commission of Seymour. . . . . . . .
Inland wetlands permit; subdivision; whether trial court correctly
determined there was support for commission’s denial of permit
application, reliance on personal knowledge of commission mem-

bers; whether evidence presented to rebut plaintiffs’ expert.

Farley, Waskow.. . . . . . . . . . . . .. . . ...
Farmer, State v. . . . . . . .. .. ... ...
Fleet Boston Financial Corp., Sutcliffev. . .. ... ... ... ..
Francis, State v. (Memorandum Decision). . . . . ... . ... ..
Freedom of Information Commission, Williams ». . . .. ... ..

Freelove v. Commissioner of Motor Vehicles (Memorandum Deci-
SION) . . ...

Fromm v. Fromm . . . .. ... ... ... ..............
Dissolution of marriage; whether trial court improperly denied
motion to preclude receipt of alimony or child support by defend-
ant; whether trial court improperly determined that plaintiff could
not assert doctrines of laches and equitable estoppel as defenses to
wage withholding order; whether statute (§ 52-362 [d]) governing
income withholding expressly permils obligor subject to wage
withholding order to file defenses thereto; whether defendant’s
delay i filing claim for arrearage payments of alimony and
child support inexcusable and prejudicial to plaintiff; whether
defendant guilty of laches as matter of law.

48

55

235

156

82
799
901
471

902
376



CASES REPORTED xi

Gaida v. Planning & Zoning Commission of Shelton . . . . . . . . 19

Zoning; appeal from decision of planning and zoning commission
approving zone change on portion of plaintiffs’ property from
light industrial to residential; whether notice of rescheduled public
hearing on proposed amendment was inadequate; whether trial
court improperly determined that, pursuant to statute (§ 8-7d
[d]), no notice was required because zoning commsission initiated
its own action to amend zoning map; whether notice of public
hearing adequate where notice properly was published for initial
public hearing and where public hearing on that issue was can-
celled and rescheduled on same day on which it originally had
been scheduled and commission thereafter published notice in
newspaper that it had rescheduled hearing; whether zowning
change, which concerned small area of land and was out of har-
mony with comprehensive plan for zoning, constituted illegal
spot zoning.

Garcia, State v.. . . . . . ... e 533
Gay, State v. . . . . ... e e 211
Giannamore v. Shevchuk. . . . .. ... .. ... .......... 303

Malicious prosecution; whether trial court improperly granted
motion to set aside verdict; whether trial court improperly deter-
mined that plaintiff failed to satisfy burden of proving that defend-
ant lacked probable cause to bring complaint to police and initiate
criminal proceedings against plaintiff; whether sufficient evi-
dence to support jury’s findings that defendant initiated criminal
proceedings against plaintiff and acted with malice or improper
purpose other than bringing offender to justice.

Gilmore v. Public Storage, Inc. . . . ... ... ........... 143
Summary judgment; whether trial court improperly considered
defendant’s motion for summary judgment after hearing that was
scheduled on short calendar fewer than thirty days from timely
request for extension of time to respond to motion; rule of practice
($ 17-45) that directs clerk to grant request for extension and to
schedule matter for hearing no sooner than thirty days from filing
of request for extension.
God’s Corner Church, Inc., New Havenv. . . . ... ... ... .. 134
Gonzalez v. Commissioner of Correction. . . . . ... .. ..... 93
Habeas corpus; claim of ineffective assistance of counsel; claim that
counsel provided ineffective assistance in connection with peti-
tioner’s Alford plea; whether trial court properly determined that
petitioner failed to show that his attorney’s performance was inef-

Sective.
Goodwin, Housing Authority of New Havenv. . . . ... ... .. 500
Gordon, Muir & Foley, LLP, Andersonv.. . . . . ... ....... 410
Goriss, State v.. . . . ... e e 264

Hall ». Neuman (Memorandum Decision) . . . . . ... ... ... 902



xii CASES REPORTED

Harris v. Commissioner of Correction . . . . ... ... ......
Habeas corpus; claim of ineffective assistance of prior habeas coun-
sel; successive petition,; dismissal on ground that claims presented
already had been litigated,; whether petitioner entitled to eviden-
tiary hearing; whether claim of ineffective assistance of prior
habeas counsel different from grounds asserted in prior habeas
petitions; doctrine of res judicata.
Hartford Hospital, McCarthy ». . . ... ... ... .........

Haseljic v. Sabanovic . . . . ... ... ... ... ..........

Dissolution of marriage; application for relief from abuse; motions

to seal or limit disclosure of documents in both dissolution and

relief from abuse actions relating to allegations of sexual abuse

of parties’ two minor children; reviewability of claim that trial

court improperly revoked orders sealing portions of files in both
actions; failure to file motion for articulation.

Heath, Asselin & Connolly, Attorneys, LLCv. . . . . ... ... ..

Historic District Commission of Litchfield, Barry v. . . . ... ..

Holley v. Commissioner of Correction . . . . ... .........
Habeas corpus; whether habeas court abused discretion in denying
petition for certification to appeal; whether habeas court properly
determined that petitioner failed to satisfy burden of proving that
counsel’s performance was deficient.
Housing Authority of New Haven »v. Goodwin. . . . . . ... ...
Summary process; whether trial court abused discretion in denying
motions to open judgment rendered in accordance with stipula-
tion and for reargument without affording defendant evidentiary
hearing to demonstrate that she did not understand stipulation
she had signed and that her mistake was due to her limited cogni-
tive abilities.

lacurciv. Wells . . . . .. ... .. . .
Summary process; whether appeal was moot because, during pen-
dency of appeal, defendants relinquished possession of property
to plaintiff; whether defendants showed that matter being appealed
created collateral consequences that were prejudicial to their inter-
ests and required review of their otherwise moot appeal; whether
defendants would be collaterally estopped from relitigating issue
concerning validity of lease in separate pending action; whether
defendants established claim that their reputation in community
had been and would be adversely affected by eviction judgment;
whether defendants established how gaming license held by
defendant attorney would be adversely affected by summary pro-

cess judgment.
Inland Wetlands Commission of Seymour, Fanotto v. . . . . . . .
Inre Emerald C.. . . . .. ... ... .. ... .. ... . .. ...,
Termination of parental rights, claim that because respondent father
completed all of steps ordered by court for reunification with child,
court improperly considered his noncompliance with additional

370
89

360
682
768

500

274

235
839



CASES REPORTED

requirements mandated by department of children and families
i terminating his parental rights; whether trial court’s finding
that department made reasonable efforts to reunify respondent
JSather with child was clearly erroneous; whether there was suffi-
cient evidence to support trial court’s finding, pursuant to statute
(s 17a-112 [j] [3] [B] [ii]), that respondent father had failed to
achieve degree of personal rehabilitation sufficient to warrant
belief that at some time in foreseeable future, he would be capable
of assuming responsible position with respect to care of child.

Jarrett v. Commissioner of Correction . . . . ... ... ......
Habeas corpus; claim of ineffective assistance of trial and appellate
counsel; whether petitioner competent to reject plea offer; whether
petitioner’s trial counsel, who had petitioner’s competency evalu-
ated and monitored petitioner’s behavior throughout his represen-
tation, was deficient in failing to secure second competency
evaluation at time petitioner rejected plea offer; whether substan-
tial evidence in record to support habeas court’s finding that
petitioner able to communicate with trial counsel and assist in
defense.
J.M. Scott Associates, Inc., Sprovierowv. . . . ... ... ......
Johnson, Statewide Grievance Committee v. . . . ... ... ...
Jones, DiCerto v. . . . . ... ... ...
Jones, Korsgrenv.. . . . . ... ... o o o

Kendall v. Amster . . . . . .. ... ... ... ... ... ...

Prejudgment remedy,; whether trial court properly found that there

was probable cause to grant prejudgment remedy; whether trial

court properly issued prejudgment remedy attaching $5.6 million

of corporate defendant’s property and assets; successor liability;

claim that appeal moot as to individual defendant; whether rea-

sonable basis in evidence to support order of attachment as to
individual defendant in amount of $650,000.

Kollock v. Commissioner of Correction (Memorandum Decision)

Korsgrenw. Jones . . . . . ... ... .. .. ...

Dissolution of marriage; claim that trial court failed to file decision

setting child support obligation in timely manner pursuant to

statute (§ 51-183b), claim that trial court abused discretion in

denying motion for reargument of child support order because

court failed to consider requlation (§ 46b-215a-3 [b] [6] [B]) that

permits deviation from presumptive support amount when there

s extraordinary disparity between parties’ net incomes; whether

trial court properly relied on certain precedent in considering and

rejecting claim that defendant’s shared physical custody justified

deviation from child support guidelines; whether trial court’s

finding that defendant’s expenses had not increased substantially

as result of shared parenting plan was clearly erroneous; whether

trial court abused discretion in concluding that deviation from

xiii

59

454

74
184
521

319

905
521



Xiv CASES REPORTED

guidelines was not warranted pursuant to requlation (§ 46b-
215a-3 [b] [6] [A]) that permits deviation when shared parenting
arrangement substantially increases or decreases parent’s finan-
cial obligation; whether trial court’s finding that disparity
between parties’ incomes was not extraordinary was clearly erro-
neous; whether trial court abused discretion in declining to devi-
ate from guidelines pursuant to § 46b-215a-3 (b) (6) (B).
Krichko v. Krichko . . . . ... ... .. ... ............
Dissolution of marriage; motion to terminate obligation to pay ali-
mony; whether trial court, relying on statute (§ 46b-86) governing
alimony, improperly determined that alimony obligation termi-
nated on date of commencement of hearing rather than when
defendant began cohabiting with unrelated male; whether parties’
separation agreement self-executing.

LaBrie, St. Germainv. . . ... ... ... ... . . ...
Laser Contracting, LLC v. Torrance Family Ltd. Partnership . . .
Breach of contract; unjust enrichment; Home Improvement Act (§ 20-
418 et seq.); enforceability of unwritten home improvement con-
tract; statutory (§ 20-419 [4] [A]) exception from Home Improve-
ment Act applicable to contract for construction of new home;
whether contract for relocation of and improvement to modular
home was contract for new home construction; whether defendants
unjustly enriched by plaintiff contractor’s services; whether trial
court properly held defendant partnership liable for unjust enrich-

ment along with individual defendant partner.
LAS Properties Ltd. Partnership, Somers West Towne Houses, Inc.

Lebron v. Commissioner of Correction. . . . ... ... ... ...
Habeas corpus; stipulated judgment on subsequent habeas petition
allowing petitioner to seek certification to appeal from denial of
first petition; claim that trial court improperly denied two
motions filed between denial of first petition and entry into stipu-
lated judgment; whether denial of those motions within scope of
rights restored to him in stipulated judgment.
Lewis v. Commissioner of Correction (Memorandum Decision) .
Lewis, State v. . . . . . . . . ... e
Litchfield Historic District Commission, Barry v. . . . . . ... ..
Local R1-126, National Assn. of Government Employees, Board of
Education of Plainfield v. . . . . . ... ... ... ........
Lucas v. Commissioner of Correction (Memorandum Decision) .

Maclina ». Maclina (Memorandum Decision) . . . ... ... ...
Mannov.Regan. . . . .. . ... ... .. o
Personal ingury; whether trial court properly admitted certain evi-
dence under tacit admission exception to hearsay rule; whether

trial court abused discretion in determining that circumstances
surrounding certain statement naturally called for reply by
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defendant; claim that trial court lowered standard of care and
maisled jury when it instructed jury that owner of dog may be
held liable for harm caused by pet if owner knows or should
have known that dog had “dangerous” or “potentially dangerous”
propensities; whether evidence sufficient to support verdict on
negligence claim.

Marshall v. Sawicki . . . . ... ... ... ... .. ... ......

Breach of fiduciary duty; reviewability of claims that trial court

improperly found that defendant had engaged in self-dealing to

acquire interest in plaintiff’s business in breach of fiduciary duty

to plaintiff and that trial court improperly determined that burden

of proof had shifted to defendant to show fair dealing and that

she failed to meet that burden, failure to seek articulation of trial
court’s decision.

Martin v. Westport. . . . . . .. .. ... ...
Wrongful termination of employment; claim that plaintiff termi-
nated for filing workers’ compensation claim in violation of stat-
ute (§ 31-290a); whether trial court properly granted motion for
summary judgment on counts alleging violations of § 31-290a;
whether trial court, in granting motion for summary judgment,
improperly weighed evidence; whether trial court properly deter-
mined that there was no genuine issue of material fact concerning
lack of causal connection between defendant’s having awarded
plaintiff disability pension, his work-related injury and exercise
of his rights under workers’ compensation laws; whether plaintiff
presented evidence demonstrating genuine issue of material fact
concerning claim that he was treated differently from his white
coworkers; whether trial court improperly determined that count
alleging negligent and intentional infliction of emotional distress
by defendant’s agents and employees was barred by governmen-
tal immunity.
McCarthy ». Hartford Hospital. . . . . . .. ... ... .......
Workers’ compensation; claim that workers’ compensation review
board improperly awarded supplemental benefits pursuant to
statute (§ 31-308a) in absence of medical and factual evidence
that plaintiff’s injury caused diminution of her earning capacity;
whether plaintiff required to present medical testimony that her
mguries affected her earning capacity in order to receive benefits
under § 31-308a.
McCorison, Sokoloskiv. . . . . ... ... ... .. .........
Messam, State v.. . . . . . . . ...
Mitchell, State v.. . . . . . . . . ...

Moody v. Commissioner of Correction. . . . . ... ... .....
Habeas corpus; whether habeas court abused discretion in denying
petition for certification to appeal; whether decisions by petition-

er’s trial counsel not to call certain witness and not to introduce
certain evidence were matters of sound trial strategy; whether

trial counsel was deficient in failing to request instruction on
claim of defense of others; claim that trial counsel was ineffective
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wmn failing to take further measures to ensure impartial jury in
connection with inadvertent disclosure to alternate juror of notes
by prosecution made on transcript.
Mooney v. Commissioner of Correction (Memorandum Decision)
Morgan v. Commissioner of Correction (Memorandum Decision)
Morrill, Porter w.. . . . . . . . ... oo
Muckle, State v. . . . . . . . ..
Muniz v. Allied Community Resources, Inc. . . . . . ... ... ..
Workers’ compensation; whether workers’ compensation review
board properly determined that plaintiff was not employee entitled
to benefits under provision (§ 31-275 [9] [B]) of Workers’ Com-
pensation Act (§ 31-275 et seq.) that excludes any person engaged
mn any type of service in or about private dwelling who is not
regularly employed by owner or occupier over twenty-six hours
per week.

Nagy v. Commissioner of Correction (Memorandum Decision). .
Nascimento v. Connecticut Life & Casualty Ins. Co. . . . . . . ..
Personal ingury; uninsured motorist benefits; whether trial court’s
Sactual findings were clearly erroneous; whether trial court
improperly concluded that plaintiff violated statute (§ 14-283 [e])
that requires operator of motor vehicle in immediate vicinity of
approaching emergency vehicle to drive to position parallel to
right-hand curb of roadway and to stop and remain there until
emergency vehicle has passed; whether trial court properly found
that plaintiff was within immediate vicinity of police vehicles
and was thus required to comply with provisions of § 14-283 (e);
claim that plaintiff did not violate § 14-283 (e) because it was
more practical to grant right-of-way by turning left; credibility
of witnesses; whether trial court’s finding that plaintiff was 25
percent comparatively negligent was clearly erroneous; proxi-
mate cause.
Neuman, Hall v. (Memorandum Decision) . . . . . ... ... ...
New Haven v. God’s Corner Church, Inc. . . ... ... ......
Foreclosure; jurisdiction, whether statute (§ 52-350d) that affords
Jurisdiction to Superior Court for purposes of postjudgment proce-
dures only until satisfaction of judgment, deprived court of juris-
diction to consider motion to determine debt after redemption
and satisfaction of the judgment; postjudgment procedure defined
by statute (§ 52-350a [15]) as any procedure commenced after
rendition of money judgment; whether judgment of foreclosure is
money jJudgment for purposes of postjudgment procedures;
whether proceedings following judgment of foreclosure by sale
postjudgment proceedings as defined by § 52-350a (15).
New Haven Housing Authority v. Goodwin . . . . ... ... ...
Summary process; whether trial court abused discretion in denying
motions to open judgment rendered in accordance with stipula-
tion and for reargument without affording defendant evidentiary
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hearing to demonstrate that she did not understand stipulation
she had signed and that her mistake was due to her limited cogni-
tive abilities.

ODell, Violav.. . . . . .. .. . e
Outlaw, State v. . . . . . . . . . . . e

Page v. State Marshal Commission . . . . .. ... ... ......
Injunction; action to enjoin defendant state marshal commission
Srom implementing certain policy as to state marshals; whether
trial court properly granted motion to dismiss; claim that appeal
was moot; whether trial court properly determined that, on basis
of doctrine of sovereign immunity, it lacked subject matter juris-
diction; whether exceptions to doctrine of sovereign immunity
applied; claim that commission deprived plaintiff of liberty by
imposing policy that compelled his attendance at courthouse;
whether plaintiff was deprived of property interest; whether action
fell within exception to doctrine of sovereign immunity that
applies when officer of state acts in excess of statutory authority.
Perry, State v. . . . . . . . ...
Pierre-Louis v. Pierre-Louis (Memorandum Decision) . . . . . . .

Pinder v. Commissioner of Correction (Memorandum Decision)
Plainfield Board of Education v. Local R1-126, National Assn. of
Government Employees . . . . . .. ... ... 0oL,
Arbitration, application to vacate; whether board of education vio-
lated parties’ collective bargaining agreement when it assigned
work of absent full-time employees to part-time employees without
first offering overtime to full-time employees; claim that award
not final and definite because time period for which damages
were to be paid could not be ascertained and because board did
not have information and records necessary to implement award,;
whether award necessitated further negotiation; whether award
inconsistent with provision of collective bargaining agreement,
whether arbitrators’ interpretation of subject provision improper.
Planning & Zoning Commission of Shelton, Gaida v.. . . . . . . .
Polanco, State v. (Memorandum Decision) . ... ... ... ...
Porter v. Morrill . . . . . . ... ... ... ...
Quiet title; claim that description of disputed parcel in 1816 deed
was legally insufficient to convey title to plaintiff’s predecessor
n title; whether trial court properly considered relevant extrinsic
evidence found in land records to locate disputed parcel; whether
trial court’s finding that plaintiff was record owner of disputed
parcel was clearly erroneous; credibility of witnesses; whether
trial court’s finding that defendant failed to prove adverse posses-

sion of disputed parcel was clearly erroneous.

Public Storage, Inc., Gilmore v. . . . . . ... ... .. ... ....

xvii
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Regan, Mannv. . . . . .. ... .. ... ... ..
Rocque, Commissioner of Environmental Protection, Ertel v.. . .
Rodriguez v. Commissioner of Correction . . . . . ... ... ...
Habeas corpus; whether habeas court abused discretion in denying
petition for certification to appeal.
Rodriguez v. Saucier . . . .. ... ... .. .. ... ... ...,
Personal ingury; whether trial court properly granted motion for
summary judgment and determined that action was barred by
doctrine of collateral estoppel; claim that collateral estoppel was
1napplicable because of unavailability of appellate review of small
claims judgment obtained by defendant; claim that prior small
claims judgment for property damage did not bar subsequent
action for personal injuries arising out of same accident.

Sabanovic »v. Sabanovic. . . . . .. ... .. o L L
Dissolution of marriage; application for relief from abuse; motions
to seal or limit disclosure of documents in both dissolution and
relief from abuse actions relating to allegations of sexual abuse
of parties’ two minor children; reviewability of claim that trial
court improperly revoked orders sealing portions of files in both
actions; failure to file motion for articulation.
Sabanovic, Haseljicv.. . . . .. ... ... .0 oo
Sandersv. Dias . . . . . . . .. .. .. e
Trespass; injunction, claim that trial court improperly found ease-
ment by implication where defendants in their counterclaim
pleaded only right-of-way by mecessity; claim that trial court
improperly applied law regarding easements by implication;
unity of title doctrine; whether improper for trial court to consider
that there once existed unity of title with respect to properties in
question; whether trial court’s finding of easement by implication
clearly erroneous; failure of trial court, in recognizing right-of-
way over plaintiff’s driveway, to define scope of easement or its
precise location.
Santos, State v. . . . . . . ... e
Saucier, Rodriguez v. . . . . . . ... ... ... ... .
Savin v. Bozelko (Memorandum Decision). . . . .. ... ... ..
Sawicki, Marshall v.. . . . . . ... ... ... .. .. ........
Scott, State v. . . . . . . ...
Seymour Inland Wetlands Commission, Fanottov. . . . . . . . ..
Shelton Planning & Zoning Commission, Gaidav. . ... ... ..
Shevchuk, Giannamore v. . . . ... ... ... ... ........
Smith Bros. Woodland Management, LLC v. Zoning Board of
Appeals of Brookfield . . . . ... ... ... ...........
Zoning, whether trial court improperly sustained zoning appeal;
whether trial court improperly determined that certificate of zon-
g compliance that had been issued for subject property was not
binding on plaintiff and that plaintiff therefore could continue
all valid, nonconforming uses of property; whether zoning board
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of appeals had substantial evidence before it that certificate of
zoning compliance explicitly provided what was permitted and
not permitted on property.
Sokoloski v. McCorison. . . . . .. ... ... ... ......... 296
Quiet title; whether trial court’s finding that plaintiff was owner in
fee simple of disputed land clearly erroneous; credibility of wit-
nesses.
Solanow. Calegari. . . . .. ... ... ... .. ... ... .... 731
Contracts; motion to dismiss on ground that plaintiff had failed to
obtain jurisdiction over defendant pursuant to long arm statute
($ 52-59b); claim that trial court improperly considered motion
to dismiss without first vacating judgment of default for failure
to plead that had been entered against defendant; whether trial
court improperly determined that plaintiff had failed to prove
that requirements of § 52-59b had been satisfied with respect to
defendant, nonresident individual; whether evidence supported
finding that defendant transacted business in this state; claim
that long arm jurisdiction existed because defendant committed
tortious act in this state by making fraudulent misrepresentation,;
reviewability of unpreserved claim that trial court failed to afford
plaintiff due process when it improperly expanded scope of hear-
ing and denied him right to present evidence; failure to request
review of unpreserved constitutional claim pursuant to State v.
Golding (213 Conn. 233) or plain error doctrine; claim that trial
court improperly treated motion to dismiss as motion for sum-
mary judgment and thereby improperly ruled on merits of fraudu-
lent misrepresentation count.
Somers West Towne Houses, Inc. v. LAS Properties Ltd. Partner-
ship. . . . . . . e e 426
Foreclosure; statutory lien forunpaid common charges on condomin-
tum unit; challenge to legality of vote ratifying proposed budget
JSor condominium community; claim that trial court improperly
decided issue of material fact and made incorrect conclusion
thereon when it interpreted applicable provision (§ 47-245 [c])
of Common Interest Ownership Act (§ 47-200 et seq.) and con-
cluded that budget had been ratified pursuant to § 47-245 (¢);
whether trial court properly concluded that statute clearly provides
that magority of all unit owners is necessary to reject budget
proposal; whether trial court properly determined that only sole
general partner of defendant was authorized to cast vote as owner
of defendant’s unit, whether trial court itmproperly decided issue
of material fact in making that determination.
Spells v. Commissioner of Correction . . ... ... ........ 192
Habeas corpus; claim of ineffective assistance of trial counsel;
whether trial counsel’s decision not to seek disqualification of
trial judge after petitioner caused cowrtroom disturbance was
sound trial strategy; whether counsel ineffective by not proffering
certain hair sample test results as evidence at trial; whether peti-
tioner prejudiced by coumsel’s failure to submit test results;
whether outcome of trial likely would have been different.
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Sprague, State v.. . . . . . . ... 146

Sproviero v. J.M. Scott Associates, Inc.. . . . . ... ... ..... 454

Landlord-tenant; breach of commercial lease; whether trial court
improperly concluded that plaintiff tenants were not liable for
costs that defendant landlord incurred in repairing and main-
taining septic system; whether tenants’ fixed tenancy was con-
verted to tenancy at sufferance when landlord served tenants with
notice to quit in prior summary process action, claim that because
tenants had prevailed in summary process action, their lease
obligations, including their obligation to maintain septic system,
were revived retroactively when their tenancy at sufferance was
converted back to leasehold estate; whether trial court improperly
Sfound that tenants were not liable for nuisance; whether trial
court’s finding that tenants did not breach lease during time that
1t was in effect was clearly erroneous; whether trial court’s finding
that neighboring tenants were at fault for sewage breakouts was
clearly erroneous.

St. Germain v. LaBrie. . . . . ... ... ... .. L. 587

Ingunction; action to enjoin defendant former roommates of plaintiff
JSfrom damaging or removing plaintiff’s personal property; whether
trial court properly granted motions to dismiss for lack of subject
matter jurisdiction that portion of complaint that sought to control
activities of persons on premises; standing,; whether trial court
improperly dismissed for lack of subject matter jurisdiction that
portion of complaint seeking to enjoin defendants from damaging
or removing plaintiff’s personal property; whether trial court
abused discretion in denying motion for disqualification of judi-
cial authority and for mistrial; whether trial court improperly
Sailed to rule on motion for continuance; whether trial court
improperly permitted third party to speak in open court during
oral argument on motions to dismiss; harmless error.

Statev. Blake . . . ... ... ... ... 336
Revocation of probation, claim that evidence did not support finding
that defendant had violated probation; credibility of witnesses;
reviewability of claim that trial court violated defendant’s right to
allocution when it denied request for continuance of dispositional
phase of violation of probation hearing to wait for final resolution
of criminal charges on retrial.

State v. Callahan. . . . . ... ... ..... .. ... ........ 605
Accelerated rehabilitation;, making false statement second degree;
issuance of letter of apology as condition of participation in statu-
tory (§ 54-56e) accelerated rehabilitation program; termination
of accelerated rehabilitation for insincere apology; whether trial
court’s order violated right against self-incrimination due to pen-
dency of underlying criminal proceedings; whether order incon-
sistent with principle that participation in program does not
constitute acknowledgment of guilt; whether trial court had
authority to decide whether letter purporting to be apology was
i fact apology; whether court’s order was improper because preju-



CASES REPORTED xxi

dicial to unresolved issues in pending civil litigation initiated
by defendant.

Statev. Farmer . . . . ... ... ... ... ... . ... 82

Kidnapping second degree; assault third degree; acquittal of sexual
assault first degree; claim that trial court should not have admitted
constancy of accusation testimony without informing jury to
disregard it with respect to kidnapping and assault charges; claim
of defects in jury instructions on constancy of accusation testi-
mony; suggested future jury instruction on constancy of accusa-
tion testimony.

State v. Francis (Memorandum Decision) . . . . . ... ... ... 901

State v. Garcia. . . . . . .. ... L 533

Possesston of cocaine with intent to sell by person who is not drug-
dependent; possession of controlled substance with intent to sell
within 1500 feet of school; possession of marijuana with intent
to sell; possession of marijuana with intent to sell within 1500
feet of school; claim that trial court improperly denied motion
m limine to preclude admission into evidence of cash found in
defendant’s car following arrest; whether trial court abused discre-
tion in determining that cash was probative of defendant’s partici-
pation in drug sales and therefore relevant to intent to sell drugs
and to crimes charged,; claim that trial court improperly denied
motion to suppress cash recovered from car because boxes con-
taining cash were found and opened at arrest scene without war-
rant in violation of defendant’s constitutional rights; whether
lawful custodial arrest of motor vekicle operator justifies contem-
poraneous search of entire passenger compartment of automobile
regardless of whether arrestee actually had control over area;
whether cash found in trunk was recovered pursuant to valid
1nventory search of vehicle; credibility of witnesses; whether trial
court properly ovdered forfeiture of cash seized from vehicle pursu-
ant to statute (§ 54-36a [c]); claim that money could be forfeited
only after in rem hearing pursuant to statute (§ 54-36h).

State v. GaY . . . . . e e e e e 211
Assault second degree with motor vehicle; operating motor vehicle
while under influence of intoxicating liquor or drugs; assault of
public safety officer; challenge to trial court’s denial of motions
to withdraw guilty pleas; ineffective assistance of trial counsel in
conducting pretrial investigation, in failing to read and analyze
transcripts from defendant’s probation hearing and in misleading
defendant as to ramifications of pleading guilty; whether pretrial
tnwestigation adequale; whether petitioner prejudiced; whether
counsel prepared for trial; whether guilty pleas knowingly made.

State v. GOriSS . . . . . . . . . 264
Risk of ingury to child; whether trial court correctly denied motion
JSor judgment of acquittal notwithstanding verdict; claim that
Jury’s verdict finding defendant guilly of risk of injury charge
logically could not be reconciled with jury’s not guilty finding on
charge of sexual assault first degree; whether trial court properly
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exercised discretion in denying motion to permil defendant to
testify as surrebuttal witness to rebut rebuttal testimony of police
detective; whether defendant demonstrated that compelling cir-
cumstances existed for admission of his proffered surrebuttal
testimony or that omission of such evidence raised doubt as to
propriety of jury’s verdict.
State v. Lewis . . . . . . . . ... e
Murder; felony murder; whether trial court properly dismissed
motion to correct illegal disposition; subject matter jurisdiction;
whether trial court improperly construed rules of practice (§ 43-
22); whether motion to correct challenged petitioner’s conviction
rather than sentence or disposition of conviction.

State v. Messam . . . . . . . . . ...
Possession of narcotics; whether trial court abused discretion in
denying motion for disclosure of identity of confidential infor-
mant; whether trial court abused discretion in denying motion
JSor mistrial; uncharged misconduct evidence; reviewability of
unpreserved claim that defendant’s right to fair trial was violated
when trial court’s sequestration order was not followed by some

of witnesses.

State v. Mitchell . . . . .. ... ... ... ... . ... . ...
Assault third degree; whether trial court improperly denied motion
to suppress statements that defendant gave to police prior to being
informed of his Miranda rights; whether defendant in custody
at time statements were made; whether trooper’s questioning of
defendant amounted to interrogation; whether improper admis-
sion of statements harmless beyond reasonable doubt; whether
trial court abused discretion in denying motion to suppress vic-
tim’s identification of defendant as perpetrator during show-up;
whether show-up unnecessarily suggestive; whether trial court
properly determined that tdentification mnevertheless reliable
under totality of circumstances; whether trial court improperly
declined to sanction state for failure of police officer to produce
field notes he took during his initial investigation.

State v. Muckle . . . ... ... ... ...

Disorderly conduct; demonstration at Planned Parenthood clinic,

sufficiency of evidence to establish that defendants obstructed

or intended to obstruct pedestrian traffic in violation of statute

($ 53a-182 [a] [5]); whether trial court reasonably could have

Sfound that defendants obstructed pedestrian traffic by forcing
pedestrians to walk off sidewalk.

State v. Outlaw. . . . . . .. .. ... .. ... ...
Failure to appear first degree; whether trial court properly denied
motion for judgment of acquittal; whether there was sufficient
evidence from which jury reasonably could have found that
defendant wilfully failed to appear for sentencing; credibility of
witnesses; whether trial court abused discretion in permitting
state to introduce evidence of defendant’s guilty plea to two felon-

1es, including names of felonies; harmless error.
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State v. Perry. . . . . . . . ... 788
Assault first degree; attempt to commit assault first degree; whether
trial court improperly referred to person defendant allegedly
stabbed as “victim” in its final jury instructions; whether trial
court improperly instructed jury on reasonable doubt.
State v. Polanco (Memorandum Decision). . . . . . ... ... .. 903
State v. Santos. . . . . . . ... 250
Violation of probation; sexual assault and failure to report to proba-
tion officer; whether trial court’s findings that defendant violated
terms of his probation by commiltting sexual assault in first and
second degrees were clearly erroneous; whether sufficient evidence
of fear of physical injury; whether arrest warrant application or
violation of probation provided sufficient notice of alleged viola-
tions of probation for failure to report to probation officer; claim
that due process violated because there was unreasonable preaccu-
sation delay in charging defendant with violation of probation
Sor failing to report several years earlier.
State v. Scott. . . . . . . ... 146
Disorderly conduct;, demonstration at Planned Parenthood clinic,
sufficiency of evidence to establish that defendants obstructed
or intended to obstruct pedestrian traffic in violation of statute
($ 53a-182 [a] [5]); whether trial court reasonably could have
Sound that defendants obstructed pedestrian traffic by forcing
pedestrians to walk off sidewalk.
State v. Sprague . . . . . . ... 146
Disorderly conduct; demonstration at Planned Parenthood clinic,;
sufficiency of evidence to establish that defendants obstructed
or intended to obstruct pedestrian traffic in violation of statute
($ 53a-182 [a] [5]), whether trial court reasonably could have
Sound that defendants obstructed pedestrian traffic by forcing
pedestrians to walk off sidewalk.
Statew. Stith . . . . . .. .. . 126
Threatening second degree; risk of injury to child; whether trial court
abused discretion in denying motion to withdraw guilty plea;
claim that guilty plea was involuntary because defendant was
under influence of medication that affected his ability to compre-
hend plea process at time he entered plea; whether defendant
satisfied burden of proving that plea was not knowing, intelligent
and voluntary because it was entered without effective assistance
of counsel; claim that plea was not knowingly and intelligently
made because court failed to explain elements of offenses.
State v. Telford . . . ... ... ... ... . ... ... . .. ..., 435
Sexual assault first degree; sexual assault third degree; risk of injury
to child; whether trial court properly admitted videotape and tran-
script of interview of complainant by clinical social worker; medi-
cal care exception to rule against hearsay; whether complainant
understood that statements were for medical diagnosis or treat-
ment; whether interview conducted for forensic rather than medi-
cal purpose; whether evidence unfairly bolstered complainant’s
testimony; relevance; corroborative evidence.
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State v. Whealton . . . . . ... ... ... ... ... ...,
Possesston of narcotics with intent to sell by person who is not drug-
dependent; possession of narcotics with intent to sell within 1500
feet of public housing project; possession of drug paraphernalia
wn drug factory situation; possession of less than four ounces of
marijuana; denial of motion to suppress evidence obtained by
police in warrantless searches of defendant’s vehicle and his girl-
Sfriend’s apartment,; claim that search of vehicle invalid because
police had no cause to inventory vehicle prior to turning it over to
private towing company; adequacy of record to review defendant’s
claim, raised for first time on appeal, that search of apartment
unlawful because he objected to it where no evidence of defendant’s
use of, access to and control over apartment.
State v. Williams. . . . . .. ... ... ... .. ...
Operating motor vehicle while under influence of intoxicating liquor
or drugs, claim that trial court abused discretion and deprived
defendant of right to impartial jury when it discharged regular
Juror and replaced her with alternate juror and dented motion
Sor continuance; whether defendant established that he was
harmed by replacement of reqular juror with alternate juror.
State Marshal Commission, Page v.. . . . . ... ... .......
Statewide Grievance Committee v. Johnson. . . . . . ... .. ..
Attorney discipline; appeal from judgment suspending defendant
attorney from practice of law for eighteen months; whether trial
court conducted presentment proceeding de novo; whether defend-
ant denied due process; whether defendant had full and fair oppor-
tunity to cross-examine complainant at prior hearing; admission
of prior testimony of unavailable witness.
Stith, State v.. . . . . . . . . ...
Sutcliffe ». FleetBoston Financial Corp. . . . . ... ... ... ..
Conversion; action alleging conversion and that defendant bank neg-
ligently paid settlement check, which was payable to plaintiff, on
forged signature to plaintiff’s former attorney; whether trial court
abused discretion in admitting into evidence certain testimony
and documents relating to attorney’s payments to plaintiff in
amount of her interest in settlement check; whether trial court
improperly instructed jury on bank’s special defense that plaintiff
had received her interest in settlement check as result of attorney’s
payments; whether trial court abused discretion in denying
motion for directed verdict, whether there was sufficient evidence
to support verdict.
Synthes-Stratec, Inc.,, Breenv.. . . . .. .. ... ... .......

Telford, State v. . . . . . . . . . ..
Torrance Family Ltd. Partnership, Laser Contracting, LLC v. . . .

Violav. ODell . . . ... . ... . .. . e
Legal malpractice; claim that trial court improperly concluded that
no genuine issue of material fact existed as to whether defendant’s
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negligence had caused plaintiffs any harm, whether trial court’s
determination that plaintiffs could not have prevailed in underly-
ing zoning appeal had defendant filed timely appellate brief was
supported by substantial evidence; whether board properly deter-
mined that plaintiffs’ landscaping business was not permitted
use; claim that trial court improperly failed to consider certain
allegedly dispositive evidence.

Waskow. Farley . . . . ... .. ... ... ... .. ... .. ... . 156

Negligence; personal injuries; automobile accident; challenge to
authority of senior judge to hear case without parties’ consent;
whether trial court improperly compelled plaintiff’s attendance
at jury selection; whether judge who presided over jury selection
should have recused himself from pretrial proceedings; whether
trial court properly declined plaintiff’s request for instruction on
damages resulting from costs allegedly incurred by plaintiff’s
limited liability company dental practice as result of her injuries
where action brought in individual capacity; challenge to trial
court’s jury instruction on mitigation of damages.

Watrous v. Watrous . . . . . ... ... .. ... .. ... ... ... 813

Dissolution of marriage; whether court’s financial order requiring
defendant to obtain medical and life insurance was improper;
whether trial court’s finding that plaintiff was unable to work
was supported by sufficient evidence; whether trial court’s finding
as to defendant’s earning capacity supported by evidence; credibil-
ity of witnesses; whether trial court abused discretion in ordering
plaintiff to retain sole custody of parties’ minor child, claim that
there was insufficient evidence as to several factors enumerated
in statute (§ 46b-56 [c]) governing child custody orders; whether
trial court properly considered best interest of child in its award
of sole custody to plaintiff; whether trial court abused discretion
i denying motion for continuance to obtain counsel; reviewabil-
ity of claim that defendant was denied due process and fair trial
as result of his inability to represent himself and trial court’s
Sailure, sua sponte, to raise issue of his competency; failure to
request review of unpreserved claim under plain error doctrine
or test set forth in State v. Golding (213 Conn. 233); claim that
trial court improperly found defendant in contempt of court and
established purge amount on basis of erroneous arrearage and
JSor time period not alleged in motion for contempt; whether allega-
tion of continuing course of conduct; allegation of judicial bias;
reviewability of claim that trial court improperly awarded plain-
tiff attorney’s fees; failure to seek articulation of basis for trial
court’s decision.

Wells, Jacurciov. . . ... ... ... .. ... 274
West v. Commissioner of Correction (Memorandum Decision). . 906
Westport, Martinv. . . . .. ... ... ... ... .......... 710

Westview Carlton Group, LLC, Connecticut Light & Power Co. v. 633
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Whealton, State v.. . . . . . ... .. ... ... . 172
Williams v. Freedom of Information Commission. . . . . ... .. 471
Freedom of information request, claim that documents received from
town were improperly certified and that plaintiff was overcharged
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introduced the tape recording seeking to establish a conspiracy between
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A and the petitioner, A’s statements in furtherance of the alleged ongoing
conspiracy with the petitioner were the statements of a coconspirator
and, thus, were admissible under the coconspirator exception to the
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Opinion

HARPER, J. The petitioner, John Cabral, appeals from
the judgment of the habeas court denying his amended
petition for a writ of habeas corpus in which he alleged
that he was denied the effective assistance of trial coun-
sel. The petitioner claims that the court improperly
determined that (1) trial counsel’s failure to present
testimony from him at a suppression hearing was not
prejudicial to him and (2) trial counsel’s failure to object
to the admissibility of certain evidence at trial was not
an instance of deficient representation. We affirm the
judgment of the habeas court.
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In 2000, a jury found the petitioner guilty of conspir-
acy to possess one kilogram or more of marijuana with
intent to sell in violation of General Statutes §§ 53a-
48 and 21a-278 (b) as well as attempt to possess one
kilogram or more of marijuana with intent to sell in
violation of General Statutes §§ 53a-49 (a) (1) and 21a-
278 (b). The trial court rendered judgment in accor-
dance with the verdict and sentenced the petitioner to
a total effective term of imprisonment of eight years,
suspended after six years, and five years probation.

The petitioner brought a direct appeal to this court,
and this court reversed the judgment of conviction and
remanded the case for a new trial. State v. Cabral, 75
Conn. App. 304, 815 A.2d 1234 (2003), rev’d, 275 Conn.
514, 881 A.2d 247, cert. denied, 546 U.S. 1048, 126 S.
Ct. 773, 163 L. Ed. 2d 600 (2005). After our Supreme
Court granted the state’s petition for certification to
appeal, our Supreme Court reversed the judgment of
this court and upheld the judgment of conviction. State
v. Cabral, 275 Conn. 514, 517, 881 A.2d 247, cert. denied,
546 U.S. 1048, 126 S. Ct. 773, 163 L. Ed. 2d 600 (2005).

Our Supreme Court summarized the facts that the
jury reasonably could have found on the basis of the
evidence presented at trial: “In 1995, the [petitioner] met
David Levarge, who lived next door to the [petitioner’s]
mother-in-law. The [petitioner and Levarge] became
friends and routinely socialized. In or about 1997, the
[petitioner] introduced Levarge to his friend, Robert
Anderson, and the three men became friends.

“In early October, 1998, Anderson approached the
[petitioner] to purchase some marijuana, but the [peti-
tioner] said he had none. Anderson then told the [peti-
tioner] that he knew someone named ‘Pete’ from
California from whom he could buy marijuana. Subse-
quently, Anderson ordered three pounds of marijuana
from Pete for which he and the [petitioner] agreed to



4 MAY, 2008 108 Conn. App. 1

Cabral ». Commissioner of Correction

pay $3000. They also decided to have the marijuana
delivered to Levarge’s house because the [petitioner]
did not want the police to trace the marijuana to his
house.

“Sometime in mid-October, 1998, Anderson learned
from the [petitioner] and Levarge that the marijuana had
not yet arrived. Anderson contacted Pete, who informed
him that the marijuana had been shipped to and
received at the address provided. Pete asked for tele-
phone numbers for the [petitioner] and Levarge.

“On October 28, 1998, Levarge, who did not testify
at trial, went to the state police barracks in Montville
and spoke to Trooper Robert Bardelli. From there, the
two men proceeded to Levarge’s home. When they
arrived, the telephone rang. The answering machine
picked up, and a voice said that Levarge ‘had better
show up with the package he was supposed to have.’

“Shortly thereafter, Levarge climbed into a crawl
space in his home and retrieved three pounds of mari-
juana, which he handed to Bardelli. Bardelli notified
his supervisor and assembled a team of officers to come
to Levarge’s home where they formulated a course of
action. Bardelli requested that Levarge make a tele-
phone call to Anderson. In that conversation, which
was monitored and recorded by the state police, Lev-
arge told Anderson that he now had the marijuana. He
also explained that he had not been home to receive
the shipment because he had taken his son to a physi-
cian and that he had told that to the [petitioner]. He
told Anderson that he would leave the package in the
backseat of his son’s car and that Anderson should have
the [petitioner] pick it up.

“On that same day, at approximately 7:30 p.m., the
police fabricated a package and placed it in Levarge’s
son’s vehicle, which was parked at Levarge’s residence.
At approximately 8:45 p.m., the [petitioner] appeared
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and retrieved the package from the vehicle. As the [peti-
tioner] began to depart, the police left their surveillance
locations, announced their presence, converged on the
[petitioner] and arrested him. Bardelli testified that he
read the [petitioner] his rights pursuant to Miranda v.
Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966), at the time of his arrest.

“The police then drove the [petitioner] to a gasoline
station approximately five minutes from Levarge’s
house. While in the police cruiser at the gasoline station,
the [petitioner] told the police that Anderson had sent
him to pick up the [marijuana]. When the police asked
him to put his statement in writing, he declined and
stated that he wanted to consult with an attorney.”
(Internal quotation marks omitted.) State v. Cabral,
supra, 275 Conn. 518-19.

In 2002, while awaiting the disposition of his direct
appeal, the petitioner brought an amended petition for
a writ of habeas corpus. The petitioner alleged that his
confinement was illegal because his trial counsel, John
O'Brien, rendered ineffective assistance in many ways
and thereby violated his due process right to a fair trial.
Relevant to the claims raised on appeal, the petitioner
alleged that O’Brien improperly “failed to present the
testimony of witnesses with exculpatory testimony at
pre-trial motions and trial, including but not limited to
testimony of [the] [p]etitioner or others relative to [his]
[m]otion to [s]Juppress [evidence] dated June 28, 2000.”
The petitioner also alleged that O’Brien improperly
“failed to properly object to hearsay evidence . . . .”
The respondent, the commissioner of correction,
denied that the petitioner’s confinement was illegal and,
with regard to the petitioner’s specific claims of ineffec-
tive assistance, left the petitioner to his proof.

Following a hearing, during which the court received
evidence including testimony from the petitioner and



6 MAY, 2008 108 Conn. App. 1

Cabral ». Commissioner of Correction

O’Brien, the court issued a memorandum of decision
denying the petition. The court subsequently granted
the petition for certification to appeal; see General Stat-
utes § 52-470 (b); and this appeal followed.

Before turning to the two claims raised in this appeal,
we first set forth the applicable principles of law and the
legal standard that govern our review. “In all criminal
prosecutions, the accused shall . . . have the assis-
tance of counsel for his defense.” U.S. Const., amend.
VL. “It has long been recognized that the right to counsel
is the right to the effective assistance of counsel.”
McMann v. Richardson, 397 U.S. 759, 771 n.14, 90 S.
Ct. 1441, 25 L. Ed. 2d 763 (1970).

“In Strickland v. Washington, 466 U.S. 668, 104 S.
Ct. 2052, 80 L. Ed. 2d 674 (1984), the United States
Supreme Court enunciated the two requirements that
must be met before a petitioner is entitled to reversal
of a conviction due to ineffective assistance of counsel.
First, the [petitioner] must show that counsel’s perfor-
mance was deficient. . . . Second, the [petitioner]
must show that the deficient performance prejudiced
the defense. . . . Unless a [petitioner] makes both
showings, it cannot be said that the conviction . . .
resulted from a breakdown in the adversarial process
that renders the result unreliable. . . .

“The first component, generally referred to as the
performance prong, requires that the petitioner show
that counsel’s representation fell below an objective
standard of reasonableness. . . . In Strickland, the
United States Supreme Court held that [jJudicial scru-
tiny of counsel’s performance must be highly deferen-
tial. It is all too tempting for a [petitioner] to second-
guess counsel’s assistance after conviction or adverse
sentence, and it is all too easy for a court, examining
counsel’s defense after it has proved unsuccessful, to
conclude that a particular act or omission of counsel
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was unreasonable. . . . A fair assessment of attorney
performance requires that every effort be made to elimi-
nate the distorting effects of hindsight, to reconstruct
the circumstances of counsel’s challenged conduct, and
to evaluate the conduct from counsel’s perspective at
the time. Because of the difficulties inherent in making
the evaluation, a court must indulge a strong presump-
tion that counsel’s conduct falls within the wide range
of reasonable professional assistance; that is, the [peti-
tioner] must overcome the presumption that, under the
circumstances, the challenged action might be consid-
ered sound trial strategy. . . . [C]ounsel is strongly
presumed to have rendered adequate assistance and
made all significant decisions in the exercise of reason-
able professional judgment.” (Internal quotation marks
omitted.) Bowens v. Commissioner of Correction, 104
Conn. App. 738, 741-42, 936 A.2d 653 (2007), cert.
denied, 286 Conn. 905, 944 A.2d 978 (2008).

“Turning to the prejudice component of the Strick-
land test, “[i]t is not enough for the [petitioner] to show
that the errors [made by counsel] had some conceivable
effect on the outcome of the proceeding. . . . Rather,
[the petitioner] must show that there is a reasonable
probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.
. . . When a [petitioner] challenges a conviction, the
question is whether there is a reasonable probability
that, absent the errors, the factfinder would have had
a reasonable doubt respecting guilt. . . . A court hear-
ing an ineffectiveness claim must consider the totality
of the evidence before the judge or jury. . . . [A] court
making the prejudice inquiry must ask if the [petitioner]
has met the burden of showing that the decision reached
would reasonably likely have been different absent the
errors.” (Citation omitted; internal quotation marks
omitted.) Woods v. Commissioner of Correction, 85
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Conn. App. 544, 550, 857 A.2d 986, cert. denied, 272
Conn. 903, 863 A.2d 696 (2004).

“The habeas court is afforded broad discretion in
making its factual findings, and those findings will not
be disturbed unless they are clearly erroneous. . . .
Thus, [t]his court does not retry the case or evaluate
the credibility of the witnesses. . . . Rather, we must
defer to the [trier of fact’s] assessment of the credibility
of the witnesses based on its firsthand observation of
their conduct, demeanor and attitude. . . . The habeas
judge, as the trier of facts, is the sole arbiter of the
credibility of witnesses and the weight to be given to
their testimony.” (Citation omitted; internal quotation
marks omitted.) Taylorv. Commissioner of Correction,
284 Conn. 433, 448, 936 A.2d 611 (2007). “Although a
habeas court’s findings of fact are reviewed under a
clearly erroneous standard of review, questions of law
are subject to plenary review.” Tyson v. Commissioner
of Correction, 261 Conn. 806, 816, 808 A.2d 653 (2002),
cert. denied sub nom. Tyson v. Armstrong, 538 U.S.
1005, 123 S. Ct. 1914, 155 L. Ed. 2d 836 (2003).

I

The petitioner first claims that after properly
determining that O’Brien was ineffective by failing to
present his testimony during a suppression hearing, the
habeas court improperly concluded that he failed to
demonstrate that O’Brien’s deficient representation in
this regard was a basis on which to grant his petition.
We disagree.

At the petitioner’s criminal trial, O’'Brien moved to
suppress the statement that the petitioner made to
police shortly after he had been taken into custody on
October 28, 1998. This statement was the petitioner’s
admission that Anderson had sent him to Levarge’s
residence to pick up marijuana. The statement was
admitted into evidence during the petitioner’s criminal
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trial. The habeas court found that “[t]he principal issue
on the motion to suppress was whether or not the
petitioner was advised of his Miranda rights and, if he
was so advised, whether his statement was given before
or after the advisement.” The court thereafter made the
following findings concerning what transpired during
the hearing on the motion to suppress and O’Brien’s
representation of the petitioner therein: “The only peo-
ple who were present at the time [of the petitioner’s
arrest] were three police officers and the petitioner.
These were the only parties who could testify on the
issue [concerning the admissibility of the petitioner’s
admission at the time of his arrest].

“The only person who testified during the suppres-
sion hearing was Trooper Bardelli. The petitioner was
not called to testify. During the habeas trial, attorney
O’Brien did not recall whether or not he had called
the petitioner to testify at the hearing. From the trial
transcript and the judge’s decision denying the motion
to suppress, it is clear that [the petitioner] did not
testify.

“Trooper Bardelli testified that he advised the peti-
tioner of his rights at the time of his arrest and that
the incriminating statement was made by the petitioner
after he had been so advised. The petitioner was then
asked if he would put his statement in writing. When
he declined to do so and stated that he wished to consult
with an attorney, no further questions were asked.
Trooper Bardelli also testified that the petitioner was
again formally advised of his Miranda rights later at
the police station and that a memorandum indicating
the time of this advisement was made. The officer stated
that this second advisement was standard procedure.
The subsequent testimony of the other officers [during
the trial] was consistent with Bardelli’s testimony at
the suppression hearing. It would not have been in the
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petitioner’s best interest to have called the officers to
testify on his behalf.

“No reason has been advanced by [O’Brien] as to
why the petitioner was not called to testify at the sup-
pression hearing. As the trial court stated in its memo-
randum of decision during the motion to suppress:
‘Although [the petitioner] could have done so with impu-
nity, he did not testify at the suppression hearing.’

“Bardelli’'s testimony was not challenged or
impugned in any way. By not testifying at the suppres-
sion hearing, the petitioner forfeited whatever chance
he might have had to suppress the statement. [During
the habeas proceeding, O’'Brien] offered no reason for
his failure to present his client’s version as to what took
place at the time of his arrest. It must be concluded that
this failure to call his client to testify at the suppression
hearing constituted ineffective assistance of counsel.”

The court thereafter made the following findings and
conclusions concerning the prejudice, if any, that inured
to the petitioner as a result of O’'Brien’s failure to call
him as a witness during the suppression hearing: “[At
his criminal trial] the petitioner testified on his own
behalf at the conclusion of the state’s case. His testi-
mony, as it applies to his statement to the police, was
that he was going to Anderson’s home to watch a fight
on television and that Anderson had called him and
asked him to pick up a bag at Levarge’s house [and
described] where it could be found. The petitioner
stated that he assumed the bag contained salsa and
tomatoes. He testified that he had never tried to obtain
marijuana and was not under the impression that mari-
juana was in the package he picked up.

“It was further stated by the petitioner that he was
not advised of his rights at the time of his arrest and
that he had never before seen Trooper Bardelli in his
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whole life. His testimony was that he informed the offi-
cers [at the scene that] he was there to pick up salsa
and tomatoes.

“[At his criminal trial] the petitioner’s testimony was
countered by the testimony of Officers Cote Floyd,
Charles Flynn, Sergeants Jeffrey Hotsky and James
Morin of the Connecticut state police. The testimony
of all of these officers confirmed Bardelli’s presence at
the scene when the petitioner was arrested. Officer
Floyd’s testimony also confirmed that Bardelli informed
the petitioner of his Miranda rights at the time of arrest.

“Presumably, if the petitioner had testified at the
suppression hearing, his testimony would have been
substantially the same as his [trial] testimony. This testi-
mony was that he had never seen Bardelli before and
was not advised of his rights at the time of his arrest.
Where all of the evidence concerning the admissibility
of the statements came before the judge, it is difficult
to see how the petitioner was prejudiced by his attor-
ney’s not calling him to testify at the suppression hear-
ing. Certainly, the trial judge, if he had been convinced
that the petitioner’s version of the event was true and
that he had not been properly advised by Bardelli prior
to [making] his statement, would have been constrained
to rectify the situation so that the ends of justice
would prevail.

“There was also a question as to how incriminating
the statement was. All of the evidence indicates that
the petitioner picked up a package that was in the
parked car. In his initial testimony [at the suppression
hearing], Bardelli stated that the petitioner’s statement
was that he ‘just picked up a package for Mr. Anderson.’
This was not consistent with the petitioner’s testimony
[at trial]. In his subsequent testimony [at trial], Bardelli
stated that the petitioner used the word ‘marijuana,’
rather than package. Attorney O’Brien was able to
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cross-examine the officer on this point and present to
the jury the inconsistency of the officer’s testimony
concerning the statement that the petitioner made.

“Considering all of the evidence, it appears unlikely
that the motion to suppress would have been granted
even if the petitioner [had] testified [at the suppression
hearing]. However, if the motion had been granted and
the petitioner’s statement was not allowed into evi-
dence, the state still had a strong case, which, in all
likelihood, would have resulted in the same verdict
of guilty. Considering all of the [previously discussed]
factors, it must be concluded that the petitioner has
failed to prove that he suffered any prejudice because
he did not testify at the suppression hearing.”

The petitioner challenges the habeas court’s conclu-
sion that even if the trial court had excluded his state-
ment, the outcome of the trial likely would have been
the same. To this end, the petitioner attempts to per-
suade us that, without using this statement, the state
would have been unable to demonstrate that he was
part of any conspiracy. The petitioner discounts the
other evidence on which the state relied to demonstrate
that a conspiracy existed. For these reasons, the peti-
tioner claims that the habeas court “erred when it erro-
neously found [that] the petitioner was not prejudiced
by the ineffectiveness of his attorney.”

The petitioner’s analysis is faulty in that it overlooks
the gist of the habeas court’s decision with regard to
this issue. The court devoted much of its analysis to
explaining why the petitioner’s testimony at the sup-
pression hearing likely would have had no effect on the
trial court’s denial of the motion to suppress. The court
also went on to observe that because the petitioner
testified in his defense at trial, the trial court had an
opportunity to hear his testimony concerning the cir-
cumstances of his statement to the police and to
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exclude his statement if the court determined that it
was obtained in contravention of his rights, as had been
alleged in the motion to suppress. Additionally, the
habeas court, in the latter part of its analysis, stated
that the state had a strong case absent the evidence
at issue.

On the basis of the habeas court’s findings and our
review of the record, we conclude that the court reason-
ably and logically determined that it was very unlikely
that the petitioner’s testimony concerning his version
of the circumstances surrounding his statement, which
the petitioner acknowledges was revealed in substance
during his testimony at the criminal trial, would have
affected the trial court’s ruling on the motion to sup-
press. The testimony elicited at trial reflects that the
state had strong evidence corroborating Bardelli’s testi-
mony that the petitioner made the statement at issue
after being advised of his rights. The record also reflects
that after the petitioner testified concerning his recol-
lection of these events, the trial court did not revisit
the issue raised in the motion to suppress. Thus, not
only did five witnesses contradict the petitioner’s testi-
mony, but the court did not revisit the issue raised in
the motion to suppress so as to indicate that it deemed
the petitioner’s version of events to be credible.

The petitioner cannot overcome the initial burden of
demonstrating that it was likely that O’Brien’s ineffec-
tiveness affected the court’s ruling on his motion to
suppress. He also cannot overcome the burden of dem-
onstrating that even if such a showing had been made,
the court’s adverse ruling likely affected the guilty ver-
dict reached by the jury. We agree with the habeas
court’s assessment of the overall strength of the state’s
case. In the absence of the petitioner’s admission as to
his criminal purpose in obtaining the package from
Levarge’s automobile, the other evidence presented by
the state strongly supported the guilty verdict. In short,
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the state presented compelling circumstantial evidence
with regard to the petitioner’s presence at Levarge’s
automobile on the evening of October 28, 1998. This
evidence tended to demonstrate that the petitioner was
a conspirator in a drug related enterprise. Even had the
court suppressed the incriminating statement that he
made to the police, it is highly unlikely that the petition-
er’'s defense, which was that he was merely obtaining
salsa and tomatoes from Levarge’s automobile, would
have fared any better in the eyes of the jury.

For these reasons, we conclude that the court prop-
erly determined that the petitioner had not demon-
strated that there was a reasonable probability that, but
for O’Brien’s failure to call him as a witness during the
suppression hearing, the result of the trial would have
been different.

II

The petitioner next claims that the court improperly
failed to conclude that O’Brien rendered ineffective
assistance in failing to object to the admissibility of
certain evidence on hearsay grounds. We disagree.

Our Supreme Court’s recitation of the following rele-
vant facts and procedural history from the petitioner’s
trial is useful to our resolution of the petitioner’s claim:
“One of the offenses with which the [petitioner] was
charged was conspiracy to possess more than one kilo-
gram of marijuana with the intent to sell. The informa-
tion alleged that the [petitioner] had committed the
following two overt acts in furtherance of the conspir-
acy: (1) ‘[the petitioner] arranged with . . . Anderson
to have marijuana delivered to the home of . . . Lev-
arge’; and (2) ‘[he later] went to [Levarge’s] home . . .
to pick up marijuana for the purpose of delivering it to
. . . Anderson . . .’

“IT]he evidence adduced at trial established that,
after Levarge approached Bardelli with information
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regarding the package of marijuana, the police arranged
for Levarge to make a telephone call to Anderson. In
that call, which the police tape-recorded, Levarge noti-
fied Anderson that the shipment had arrived, and Ander-
son agreed to send the [petitioner] to pick up the
package of marijuana from a vehicle that was parked
outside Levarge’s home. The state notified the [peti-
tioner] that it intended to introduce into evidence the
tape recording of the conversation between Levarge
and Anderson.

“The [petitioner] objected to the state’s use of that
tape recording. In particular, the [petitioner] claimed
that, because Levarge was acting as an agent of the
police when he telephoned Anderson, he was not a
coconspirator within the meaning of this state’s conspir-
acy statute. See General Statutes § 53a-48 (a). In support
of his contention, the [petitioner] relied on State v.
Grullon, 212 Conn. 195, 198-99, 203, 562 A.2d 481 (1989),
in which this court held that an accused cannot be
guilty of conspiracy unless the state has proven beyond
a reasonable doubt that the accused conspired with a
person other than a police informant or agent. The
[petitioner] asserted that, because Levarge was acting
as an agent of the police prior to placing the telephone
call to Anderson, he was ‘contaminated’ when he made
that call. The [petitioner] further asserted that that ‘con-
tamination flow[ed] downward from Levarge to Ander-
son,” and ‘across to both [the petitioner] and Anderson,’
with the result that the tape-recorded conversation
could not be used to establish the existence of a conspir-
acy between Anderson and the [petitioner], apparently
because the conspiracy was no longer ongoing once
Levarge had agreed to cooperate and to place the tele-
phone call. The trial court [overruled] the [petitioner’s]
objection and permitted the state to introduce the tape
recording into evidence.” State v. Cabral, supra, 275
Conn. 528-30. The petitioner did not object on hearsay
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grounds to the state’s use of the tape-recorded conver-
sation; id., 529 n.10; but also argued that the tape was
unduly prejudicial in that it contained “certain exple-
tives that were part of the conversation.” Id., 530 n.11.

The petitioner argued before the habeas court that
O'Brien was ineffective in that he did not object on
hearsay grounds to the tape recording. The habeas court
noted that O’Brien had objected to the tape recording
on the ground that Grullon prohibited its admission.
The habeas court also noted that when the petitioner,
in his direct appeal, challenged the trial court’s admis-
sion of the tape on that ground, this court agreed and
reversed the judgment of conviction, in part, on that
basis. See State v. Cabral, supra, 75 Conn. App. 317. The
habeas court reasoned: “While it is true that attorney
O’Brien did not raise the hearsay issue before the trial
court, he did object to the admissibility [of the tape]
on proper legal grounds, which were upheld by the
Appellate Court. It cannot, then, be found that the attor-
ney was deficient in the performance of his duties with
respect to the admission of the tape into evidence.”

In his direct appeal to this court, the petitioner
claimed that the tape-recorded conversation was inad-
missible because Levarge’'s statements did not fall
within any recognized hearsay exception. State v.
Cabral, supra, 75 Conn. App. 316. This court reasoned
that, under Grullon, Levarge was not a member of a
conspiracy when police recorded his conversation with
Anderson and, thus, statements by Levarge within the
tape-recorded conversation did not fall within the
coconspirator exception to the hearsay rule, Conn.
Code Evid. § 8-3 (1) (D). State v. Cabral, supra, 316.
After concluding that the trial court improperly admit-
ted the evidence, this court further concluded that the
petitioner demonstrated that the court’s ruling was not
harmless but “undermined confidence in the fairness
of the verdict.” Id., 318.
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Our Supreme Court determined that this court
improvidently had reviewed and afforded relief on the
basis of the hearsay claim because O’Brien had not
raised a hearsay objection before the trial court. State
v. Cabral, supra, 275 Conn. 531. The court declined to
review this nonconstitutional claim. Id.

The petitioner now claims that O’'Brien’s failure to
raise the hearsay objection at trial amounted to ineffec-
tive assistance and that such conduct prejudiced him
both at trial and during the appeal process. The peti-
tioner argues: “If O’Brien had articulated a proper legal
objection to the inclusion of the tapes, there is the
likelihood that the trial court would have recognized
the inappropriateness of admitting the tapes, and the
jury would not have had the conversation between Lev-
arge and Anderson to consider. It would have been
highly likely then that the state could not have met
its burden of proving the petitioner’s guilt beyond a
reasonable doubt.”

As set forth previously, our Supreme Court discussed
the nature of the objections raised by O’Brien at trial.
The court rejected the petitioner’s claim that the tape
was unduly prejudicial. Statev. Cabral, supra, 275 Conn.
531 n.13. The court also rejected the claim raised under
Grullon, noting that “the state was not seeking to estab-
lish a conspiracy between Levarge and the [petitioner]
but, rather, between Anderson and the [petitioner].” Id.
As evidenced by this ruling, the court determined that
Levarge’s statements on the tape recording did not ren-
der the evidence inadmissible.

The court’s reasoning guides our analysis of the hear-
say claim on which the petitioner bases this claim. It
is undisputed that the tape recording at issue included
statements made by Levarge and Anderson that con-
cerned and furthered the alleged ongoing conspiracy
involving the petitioner. The petitioner argues that the
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statements constituted inadmissible hearsay and that
the coconspirator exception to the hearsay rule did not
apply. “A statement that is being offered against a party
and is . . . (D) a statement by a coconspirator of a
party while the conspiracy is ongoing and in furtherance
of the conspiracy” is not excluded by the hearsay rule.
Conn. Code Evid. § 8-3 (1). As our Supreme Court noted
in rejecting the petitioner’s claim raised solely under
Grullon, the state properly introduced the tape
recording seeking to establish a conspiracy between
Anderson and the petitioner. State v. Cabral, supra, 275
Conn. 531 n.13. Regardless of whether Levarge was a
coconspirator at the time that the police recorded the
conversation at issue, the taped conversation made it
more likely than not that the petitioner and Anderson
were coconspirators as the state alleged. Anderson’s
statements in furtherance of the alleged ongoing con-
spiracy with the petitioner were the statements of the
petitioner’s coconspirator and, thus, were admissible
under the coconspirator exception to the hearsay rule.
Even if we assume that Levarge was not a coconspirator
at the time the tape recording was made and that his
statements were not otherwise admissible, his state-
ments during the taped two party telephone conversa-
tion were nonetheless admissible, as the state argues,
because they provided necessary context for the finder
of fact fairly to consider and to evaluate Anderson’s
statements. See Conn. Code Evid. § 1-5 (a).!

! Section 1-5 (a) of the Connecticut Code of Evidence provides: “Contem-
poraneous introduction by proponent. When a statement is introduced by
a party, the court may, and upon request shall, require the proponent at
that time to introduce any other part of the statement, whether or not
otherwise admissible, that the court determines, considering the context of
the first part of the statement, ought in fairness to be considered contempora-
neously with it.”

“‘Statement,” as used in this subsection, includes written, recorded and
oral statements. Because the other part of the statement is introduced for
the purpose of placing the first part into context, the other part need not
be independently admissible.” Conn. Code Evid. § 1-5 (a), commentary.
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The record reflects that O’Brien strenuously chal-
lenged the admissibility of the tape recording on two
distinct grounds. Even if we assume arguendo that
O’Brien was deficient in failing to raise a hearsay objec-
tion, we conclude that the petitioner is unable to demon-
strate that O’Brien’s failure in this regard caused him
any prejudice. The tape recording was admissible under
our rules of evidence. Accordingly, the petitioner’s inef-
fective assistance claim fails under Strickland’s sec-
ond prong.

The judgment is affirmed.

In this opinion the other judges concurred.

JOSEPHINE GAIDA ET AL. v. PLANNING AND
ZONING COMMISSION OF THE
CITY OF SHELTON
(AC 28421)

Flynn, C. J., and Lavery and West, Js.
Syllabus

The plaintiffs appealed to the trial court from the decision of the defendant
planning and zoning commission of the city of Shelton approving an
amendment to the zoning map that changed the zone of the plaintiffs’
property from a primarily light industrial zone with a small portion in
aresidential zone to an entirely residential zone. The trial court rendered
judgment dismissing the appeal, from which the plaintiffs, on the grant-
ing of certification, appealed to this court. They claimed, inter alia, that
notice of a rescheduled public hearing on the proposed amendment to
the zoning map was inadequate. Held:

1. The trial court improperly determined that, pursuant to statute (§ 8-7d
[d]), no notice was required because the zoning commission initiated
its own action to amend the zoning map, it being clear from the legislative
history of § 8-7 that the legislature intended that a public hearing be
held to afford interested parties the opportunity to be heard on a pro-
posed zoning change and never intended to dispense with the notice
requirement in the case of a land use body’s own initiation of zoning
changes; nevertheless, the trial court’s determination that notice of the
public hearing on the proposed amendment to the zoning map was



20 MAY, 2008 108 Conn. App. 19

Gaida v. Planning & Zoning Commission

adequate was proper under the circumstances here, where notice prop-
erly was published for the initial public hearing, which sufficiently
apprised any interested party that a public hearing on the zoning amend-
ment was to be held and enabled interested individuals to prepare for
and be present at that hearing, and where the public hearing on that
issue was cancelled and rescheduled on the same day on which it
originally had been scheduled and the commission thereafter published
notice in the newspaper that it had rescheduled the public hearing until
a certain date, although it was not required to do so, to alert interested
parties of the rescheduling.

2. The zoning map change initiated by the commission, which concerned a
small area of land and was out of harmony with the comprehensive
plan for zoning, constituted spot zoning and was therefore illegal: the
commission’s stated reason that the zone change was necessary to have
the zoning scheme in line with property boundaries was not supported
by the record, which showed that the zone change left more properties
unchanged than affected properties that were changed, that the
unchanged properties were similarly situated in that, like the plaintiffs’
property, part of the property was in a residential zone and the rest
was in a light industrial zone, and that a similar zoning scheme existed
in a number of other areas shown on the zoning map, where, although
zoning boundaries and property lines did not match up, the commission
did not seek to make alterations when it was making the alteration
challenged here; moreover, there was no evidence presented that there
would be an effort undertaken by the commission so that all of the
zoning boundaries would conform to property lines or that there was
a public need for the change.

Argued November 13, 2007—officially released May 27, 2008
Procedural History

Appeal from the decision by the defendant amending
a zoning map changing certain of the plaintiffs’ real
property from light industrial to residential, and for
other relief, brought to the Superior Court in the judicial
district of Ansonia-Milford and tried to the court, Ste-
vens, J.; judgment dismissing the appeal, from which
the plaintiffs, on the granting of certification, appealed
to this court. Reversed, judgment directed.
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Opinion

LAVERY, J. The plaintiffs, Josephine Gaida and Jack
Gaida, appeal from the judgment of the trial court dis-
missing their appeal from the decision of the defendant,
the planning and zoning commission of the city of Shel-
ton (commission), approving an amendment to the zon-
ing map that changed the zone of the plaintiffs’ property
from a primarily light industrial zone (IA-2) with a small
portion in a residential zone (R-1) to an entirely residen-
tial zone. On appeal, the plaintiffs claim that the court
improperly concluded that (1) notice of the rescheduled
public hearing was not required to conform to the provi-
sions of General Statutes § 8-7d (a)! and (2) the alter-
ation of the zoning scheme did not constitute
impermissible spot zoning. We conclude that notice was
proper but that the map amendment was indeed spot
zoning and, accordingly, reverse the judgment of the
trial court.

The record reveals the following facts and procedural
history. The plaintiffs own real property in Shelton des-
ignated as 405 Long Hill Avenue. The property is located
between Route 8 and Long Hill Avenue, two roads that
run approximately parallel to each other. The overall
zoning scheme of the area is a mixture of commercial,
light industrial and residential. Until April, 2004, the R-
1 zone was set at a distance of about 200 feet west of,

! General Statutes § 8-7d provides in relevant part: “(a) In all matters
wherein a formal petition, application, request or appeal must be submitted
to a zoning commission . . . [n]otice of the hearing shall be published in
a newspaper having a general circulation in such municipality where the
land that is the subject of the hearing is located at least twice, at intervals
of not less than two days, the first not more than fifteen days or less than
ten days and the last not less than two days before the date set for the
hearing. . . .

“(d) The provisions of subsection (a) of this section shall not apply to
any action initiated by any zoning commission, planning commission or
planning and zoning commission regarding adoption or change of any zoning
regulation or boundary or any subdivision regulation. . . .”
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and parallel to, Long Hill Avenue, without regard for
property lines. From this boundary line to Route 8§,
the area was zoned IA-2 light industrial. Most of the
plaintiffs’ property lay in the IA-2 zone; however, the
only road access available to the property was through
a forty foot wide access strip in the R-1 zoned area
from Long Hill Avenue. The Shelton zoning regulations
prevent a property owner from accessing his or her
industrially zoned property by way of a residentially
zoned property.

On February 13, 2003, the Shelton zoning enforce-
ment officer served the plaintiffs with an order to cease
and desist “any removal, filling, or grading of rock or dirt
at 405 Long Hill Avenue” and to “remove all commercial
related equipment” because ‘“the entire property is
located in a R-1 zone.” The plaintiffs filed an application
for a variance of the zoning regulations so that they
could access their property for a use permitted in an
IA-2 zone. At about the same time, the commission
initiated proceedings to change the zone designation
of the subject property so that it would lie entirely
within an R-1 zone.

The commission scheduled a public hearing for Janu-
ary 27, 2004, to consider the proposed amendment to
the zoning map. The commission published notice of
the public hearing on January 15, 2004, and again on
January 22, 2004, in the Connecticut Post. The meeting
was cancelled due to inclement weather, and the hear-
ing was rescheduled on January 27, 2004, for February
5, 2004. The commission published notice of this meet-
ing in the Connecticut Post on January 29, 2004, and
February 3, 2004. The public hearing was held on Febru-
ary 5, 2004, and continued to February 10, 2004. On
April 13, 2004, the commission adopted a resolution
that approved the proposed zone change affecting the
plaintiffs’ property. Notice of this decision was pub-
lished on April 22, 2004.
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The plaintiffs appealed from the commission’s deci-
sion to the Superior Court, which dismissed the appeal.
The court first determined that notice of the public
hearing on February 5, 2004, was proper and adequate,
concluding that the commission was exempt from the
notice requirements of § 8-7d (a) because the zoning
change was a self-initiated action. The court then
rejected the plaintiffs’ claims that the zone change was
spot zoning. It found that the first prong of the test to
identify spot zoning, namely, the size of the area of land
affected by the zone change; see Campion v. Board of
Aldermen, 85 Conn. App. 820, 849 n.21, 859 A.2d 586
(2004), rev’d on other grounds, 278 Conn. 500, 899 A.2d
542 (2006); was met, but it also found that substantial
evidence in the record supported the commission’s
decision that the zone change was in accordance with
the zoning regulations and comprehensive plan. See id.

On August 2, 2005, the plaintiffs moved to open the
judgment and to reargue. The motion to reargue was
granted, but the motion to open was denied and the
dismissal of the appeal was reaffirmed. The court was
persuaded by the commission’s argument that notice
was proper in this case pursuant to the plain language
of General Statutes §§ 8-3* and 8-7d, which explicitly
exempts the commission from the notice requirements.
Following that decision, the plaintiffs filed the present
appeal after this court granted their petition for certifi-
cation to appeal. Additional facts will be set forth as nec-
essary.

% General Statutes § 8-3 (a) provides in relevant part: “Such zoning commis-
sion shall provide for the manner in which regulations under section 8-2 or
8-2j and the boundaries of zoning districts shall be respectively established
or changed. No such regulation or boundary shall become effective or be
established or changed until after a public hearing in relation thereto, held
by a majority of the members of the zoning commission or a committee
thereof appointed for that purpose consisting of at least five members. Such
hearing shall be held in accordance with the provisions of section 8-7d. . . .”
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I

The plaintiffs claim that the court improperly held
that the commission had satisfied the notice require-
ment pursuant to §§ 8-3 and 8-7d. The commission
argues that § 8-7d (d) is plain and unambiguous.
Although we agree with the court’s conclusion that the
notice was adequate, we do so for different reasons.

“Whether the notice published by the commission
complied with the statutory requirements is a mixed
question of fact and law.” Roncart Industries, Inc. v.
Planning & Zoning Commission, 281 Conn. 66, 72, 912
A.2d 1008 (2007). In the present case, there is no dispute
as to the facts found by the court on this issue. Rather,
the dispute arises from the court’s application of § 8-
7d (d) to those facts. Accordingly, our review of this
issue of law is plenary. See Bridgeport v. Plan & Zoning
Commission, 277 Conn. 268, 275, 890 A.2d 540 (2006);
see also Carr v. Planning & Zoning Commission, 273
Conn. 573, 588, 872 A.2d 385 (2005).

The following additional facts and procedural history
are necessary to our resolution of the plaintiffs’ claim.
The plaintiffs do not make a claim that notice was
improper for the originally scheduled meeting on Janu-
ary 27, 2004. The plaintiffs also do not raise any claim
in connection with the continuation of the meeting to
February 10, 2004. The plaintiffs’ sole claim on this
issue is addressed to the hearing held on February 5,
2004, because the publication of notice was not within
the intervals prescribed by § 8-7d (a). The court ruled
for the commission both in its original memorandum
of decision and in its subsequent memorandum of deci-
sion on the plaintiffs’ motion to open and to reargue.
On both occasions, the court relied on § 8-7d (d) for
its conclusion that no notice is required when a zoning
commission initiates its own action to amend the zoning
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map. Specifically, in the second memorandum of deci-
sion, the court focused on the plain language of § 8-
7d (d).

We begin with a discussion of the court’s reasoning.
Well established principles govern our construction of
§ 8-7d. “It is a basic tenet of statutory construction that
the intent of the legislature is to be found not in an
isolated phrase or sentence but, rather, from the statu-
tory scheme as a whole. State v. Breton, 235 Conn. 200,
226, 663 A.2d 1026 (1995); see also Thames Talent, Ltd.
v. Commission on Human Rights & Opportunities,
265 Conn. 127, 136, 827 A.2d 659 (2003) (in ascertaining
statutory meaning, we look to, inter alia, relationship
of statute to other legislation); Waterbury v. Washing-
ton, 260 Conn. 506, 557, 800 A.2d 1102 (2002) (statutes
relating to same subject matter are construed so as to
create rational, coherent and consistent body of law).”
(Internal quotation marks omitted.) State v. Wilcox, 105
Conn. App. 24, 31, 936 A.2d 295 (2007), cert. denied,
286 Conn. 909, 944 A.2d 981 (2008). “[U]nder General
Statutes § 1-2z, we cannot look beyond the text of the
statutory language if that language, as applied to the
facts of the case, is plain and unambiguous and does
not yield a bizarre or unworkable result.” (Internal quo-
tation marks omitted.) Edwards v. Commissioner of
Correction, 105 Conn. App. 124, 132, 936 A.2d 716
(2008). Further, “[w]hen changes have been introduced
by amendment to a statute, the presumed change does
not go any further than that which is expressly declared
or necessarily implied. . . . We cannot impute to the
legislature . . . in the absence of an intent clearly
expressed in the act, [an intent] to enact [a statute]
which involves a departure from existing statutory law.”
(Citation omitted; internal quotation marks omitted.)
ITovieno v. Commissioner of Correction, 242 Conn. 689,
699-700, 699 A.2d 1003 (1997).
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As discussed in Carr v. Woolwich, 7 Conn. App. 684,
510 A.2d 1358, cert. denied, 201 Conn. 804, 513 A.2d
698 (1986), overruled in part by Leo Fedus & Sons
Construction Co.v. Zoning Board of Appeals, 225 Conn.
432, 446 n.7, 623 A.2d 1007 (1993), prior to 1977, “Gen-
eral Statutes § 8-7d did no more than provide that ‘in
all matters wherein a formal application, request or
approval must be submitted to a zoning commission,
planning and zoning commission or zoning board of
appeals, the date of receipt of such application’ would
be measured from the agency’s next regularly scheduled
meeting or thirty-five days from the application date,
whichever was sooner.” Id., 690; see Public Acts 1977,
No. 77-450, § 4. With the passage of No. 77-450 of the
1977 Public Acts, § 8-7d (d) was added to the statute
and provided an exception to the time limits of subsec-
tion (a). “This exception recognizes that, where a zoning
agency is considering adoption of or change in a zoning
regulation or boundary, it is acting in its legislative
capacity and should not, therefore, be restricted by the
mandatory time limits of General Statutes § 8-7d (a).
This exception is in turn limited, however, to the situa-
tion in which the proposal for legislative adoption or
change is ‘initiated by . . . [the] zoning or plan or zon-
ing and planning commission.”” Carr v. Woolwich,
supra, 698; see R. Fuller, 9 Connecticut Practice Series:
Land Use Law and Practice (3d Ed. 2007) § 2:3, p. 30.

Number 03-177 of the 2003 Public Acts, titled, “An
Act Concerning Consistency in Municipal Land Use
Administrative Review Processes,” altered the statutory
scheme by placing the notice requirements that for-
merly had been part of § 83 (a) into § 8-7d (a). No
changes were made, however, to § 8-7d (d). Representa-
tive Stephen Fontana asserted that the “bill standard-
izes the [time frames] that local land use boards and
commissions must use to act upon applications and
the notification requirements that they must follow for
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hearings that they hold to review those applications.
This bill does not, however, change the substantive
jurisdiction or responsibilities of any of these local
agencies.” 46 H.R. Proc., Pt. 11, 2003 Sess., pp. 3588-89.
There is further comment that the section in the public
act relevant to § 8-7d “creates a standardized process
itself.” Id., p. 3589.

There is no expressed intent in the 2003 act itself or
the legislative history that there is a departure from then
existing statutory law. See Iovieno v. Commissioner of
Correction, supra, 242 Conn. 699-700. The application
of this subsection to the entirety of § 8-7d (a) leads to
a bizarre and unworkable result never anticipated by
the legislature. Adopting the court’s interpretation
results in a statutory scheme that creates overbroad
powers in zoning boards and commissions, allowing
them to alter the zoning maps without notice and
thereby hindering any interested parties’ ability to be
heard on the proposed changes. In reviewing chapter
124 of the General Statutes, which encompasses the
zoning statutes, we are persuaded that the legislature
intended that a public hearing be held that affords inter-
ested parties the opportunity to be heard on a proposed
change. See General Statutes § 8-3 (a) and (b).

We are further convinced of this interpretation from
our review of recent legislative history. In addressing
Public Acts 2006, No. 06-80, which encompass the most
recent alterations to § 8-7d,® both the House of Repre-
sentatives and the Senate discussed the increased

3 Public Acts 2006, No. 06-80, amended the notice provisions of § 8-7(d)
to provide in relevant part: “(g) (1) Any zoning commission, planning com-
mission or planning and zoning commission initiating any action regarding
adoption or change of any zoning regulation or boundary or any subdivision
regulation or regarding the preparation or amendment of the plan of conser-
vation and development shall provide notice of such action in accordance
with this subsection in addition to any other notice required under any
provision of the general statutes.

“(2) A zoning commission, planning commission or planning and zoning
commission shall establish a public notice registry of landowners, electors
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notice requirements that were needed when a land use
body initiates a zone change or subdivision regulation
change. See 49 S. Proc., Pt. 8§, 2006 Sess., pp. 2580-85;
49 H.R. Proc., Pt. 7, 2006 Sess., pp. 2206-15, 2257-88.
In discussing increased notice, Representative Lewis J.
Wallace, Jr., remarked that “when a municipality initi-
ates a change in its land use regulations, and typically,
that’s either done when a municipality implements a
plan of conservation and development, or some city-
wide zoning change . . . [a]t this point, a municipal-
ity is only required to pul a legal notice in the
newspaper.” (Emphasis added.) 49 H.R. Proc., Pt. 7,
2006 Sess., p. 2207. He further commented that the
new provisions in § 8-7d (g) are “secondary to the legal

and nonprofit organizations qualified as tax-exempt organizations under the
provisions of Section 501 (c¢) of the Internal Revenue Code of 1986, or any
subsequent corresponding internal revenue code of the United States, as
from time to time amended, requesting notice under this subsection. Each
municipality shall notify residents of such registry and the process for
registering for notice under this subsection. The zoning commission, plan-
ning commission or planning and zoning commission shall place on such
registry the names and addresses of any such landowner, elector or organiza-
tion upon written request of such landowner, elector or organization. A
landowner, elector or organization may request such notice be sent by mail
or by electronic mail. The name and address of a landowner, elector or
organization who requests to be placed on the public notice registry shall
remain on such registry for a period of three years after the establishment
of such registry. Thereafter any land owner, elector or organization may
request to be placed on such registry for additional periods of three years.

“(3) Any notice under this subsection shall be mailed to all landowners,
electors and organizations in the public notice registry not later than seven
days prior to the commencement of the public hearing on such action, if
feasible. Such notice may be mailed by electronic mail if the zoning commis-
sion, planning commission or planning and zoning commission or the munici-
pality has an electronic mail service provider.

“(4) No zoning commission, planning commission or planning and zoning
commission shall be civilly liable to any landowner, elector or nonprofit
organization requesting notice under this subsection with respect to any
act done or omitted in good faith or through a bona fide error that occurred
despite reasonable procedures maintained by the zoning commission, plan-
ning commission or planning and zoning commission to prevent such errors
in complying with the provisions of this section.”
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notice that the municipality has to print in the newspa-
per of general circulation . . . .” Id., p. 2263.* The tran-
script of the proceedings from the Senate echoes this
legislative view that notice was required in the form of
a newspaper advertisement. Senator Eric D. Coleman,
in making his argument for the increased notice, stated
that “the current notice requirements, when changes
are initiated by a land use body, which involve newspa-
per publication, do not constitute effective notice to
many of the residents of the town . . . .” 49 S. Proc.,
Pt. 8, 2006 Sess., p. 2582. This clearly shows that it was
never the intent of the legislature to dispense with the
notice requirement on a land use body’s initiation of
zoning changes but that instead it interpreted the statute
as requiring notice in the form that the commission
used in this case—through a newspaper advertisement.
Therefore, the court’s interpretation of this statute
would clearly lead to a bizarre and unintended result.

Nevertheless, albeit for different reasons, the court
correctly concluded that the notice in this case was
adequate. The holding in Roncari Industries, Inc., is
controlling in this case. Our Supreme Court concluded
that the language now encompassed in § 8-7d (a) “does
not require the publication of additional notices when
the public hearing is continued or rescheduled; the stat-
ute is silent with regard to notice when the hearing is
postponed.” Roncari Industries, Inc. v. Planning &
Zoning Commission, supra, 281 Conn. 73.

Our courts “repeatedly have held that the fundamen-
tal reason for the requirement of notice [in § 8-7d] is

4 See also Representative Wallace’s statement that “the municipality is
still required to put the legal notice in the newspaper.” (Emphasis added.)
49 H.R. Proc., Pt. 7, 2006 Sess., p. 2214.

® The public hearing at issue in Roncari Industries, Inc., was scheduled
for 2001, prior to Public Acts 2003, No. 03-177, which deleted the notice
requirement in § 8-3 (a) and placed a substantially similar notice requirement
in § 8-7d (a).
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to advise all affected parties of the opportunity to be
heard and to be apprised of the relief sought. . . . Ade-
quate notice will enable parties having an interest to
know what is projected and, thus, to have an opportu-
nity to protest. . . . Furthermore, it is well recognized
that [t]he purpose of [the procedural requirements of
§ 8-7d (a)] is fairly and sufficiently to apprise those who
may be affected by the proposed action of the nature
and character of the proposed action so as to enable
them to prepare intelligently for the hearing.” (Citations
omitted, internal quotation marks omitted.) Id., 73-74.

Because it was undisputed that notice properly was
published for the initial public hearing, those notices
sufficiently apprised any interested party that a public
hearing on the zoning amendment was to be held and
enabled interested individuals to prepare for and be
present at that meeting. Furthermore, the public hearing
on this issue was rescheduled on the same day the
original meeting was cancelled.® The commission there-
after published notice in the Connecticut Post that it
had rescheduled the public hearing until February 5,
2004. This was not required to alert interested parties
of the rescheduling and was not defective under §§ 8-
3 (a) or 87 (d).

II

The plaintiffs next claim that the zoning map change
initiated by the commission’ was spot zoning and there-
fore violated the police powers of the town and the

®The defendant’s notice of cancellation and notice of special meeting
were both dated January 27, 2004, as evidenced in exhibits N and O of the
second supplemental return of record, filed December 9, 2004.

" Our Supreme Court has reviewed land use body initiated zoning changes
for spot zoning in Pierrepont v. Zoning Commission, 154 Conn. 463, 226
A.2d 659 (1967), Metropolitan Homes, Inc. v. Town Plan & Zoning Commis-
sion, 152 Conn. 7, 202 A.2d 241 (1964), and Village Builders, Inc. v. Town
Plan & Zoning Commission, 145 Conn. 218, 140 A.2d 477 (1958). Although
spot zoning was not found in these cases, the case law does not preclude
a finding of spot zoning when a land use body rather than an individual
applicant initiates the zone change. Other jurisdictions have found an impro-
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uniformity requirements of General Statutes § 8-2.® The
commission argues that the court correctly ruled that
there was substantial evidence in the record to support
its position that the zone change was in accord with
the comprehensive town zoning plan. We agree with
the plaintiffs.

“The standard of review according to which courts
must analyze challenges to legislative decisions of local
zoning authorities is well settled. In such circum-
stances, it is not the function of the court to retry the
case. Conclusions reached by the [zoning authority]

priety to exist in situations in which the rezoning of a small parcel of land
disadvantages the owner of that land. See Caputo v. Board of Appeals, 331
Mass. 547, 120 N.E.2d 753 (1954); Lowe v. Missoula, 165 Mont. 38, 525 P.2d
551 (1974).

8 General Statutes § 8-2 (a) provides in relevant part: “The zoning commis-
sion of each city, town or borough . . . may divide the municipality into
districts of such number, shape and area as may be best suited to carry out
the purposes of this chapter; and, within such districts, it may regulate
the erection, construction, reconstruction, alteration or use of buildings or
structures and the use of land. All such regulations shall be uniform for
each class or kind of buildings, structures or use of land throughout each
district, but the regulations in one district may differ from those in another
district, and may provide that certain classes or kinds of buildings, structures
or uses of land are permitted only after obtaining a special permit or special
exception from a zoning commission, planning commission, combined plan-
ning and zoning commission or zoning board of appeals, whichever commis-
sion or board the regulations may, notwithstanding any special act to the
contrary, designate, subject to standards set forth in the regulations and to
conditions necessary to protect the public health, safety, convenience and
property values. Such regulations shall be made in accordance with a com-
prehensive plan and in adopting such regulations the commission shall
consider the plan of conservation and development prepared under section
8-23. Such regulations shall be designed to lessen congestion in the streets;
to secure safety from fire, panic, flood and other dangers; to promote health
and the general welfare; to provide adequate light and air; to prevent the
overcrowding of land; to avoid undue concentration of population and to
facilitate the adequate provision for transportation, water, sewerage,
schools, parks and other public requirements. Such regulations shall be
made with reasonable consideration as to the character of the district and
its peculiar suitability for particular uses and with a view to conserving
the value of buildings and encouraging the most appropriate use of land
throughout such municipality. . . .”
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must be upheld by the trial court if they are reasonably
supported by the record. The credibility of the wit-
nesses and the determination of issues of fact are mat-
ters solely within the province of the agency. . . . The
question is not whether the trial court would have
reached the same conclusion, but whether the record
before the agency supports the decision reached.” (Cita-
tions omitted; internal quotation marks omitted.)
Konigsberg v. Board of Aldermen, 283 Conn. 553, 582,
930 A.2d 1 (2007).

Spot zoning is “impermissible in this state.” Campion
v. Board of Aldermen, supra, 85 Conn. App. 849-50,
859; see also Morningside Assn. v. Planning & Zoning
Board, 162 Conn. 154, 161, 292 A.2d 893 (1972). Spot
zoning had been defined as “the reclassification of a
small area of land in such a manner as to disturb the
tenor of the surrounding neighborhood. . . . Two ele-
ments must be satisfied before spot zoning can be said
to exist. First, the zone change must concern a small
area of land. Second, the change must be out of harmony
with the comprehensive plan for zoning adopted to
serve the needs of the community as a whole. . . . The
vice of spot zoning lies in the fact that it singles out
for special treatment a lot or a small area in a way
that does not further such a [comprehensive] plan.”
(Citation omitted; internal quotation marks omitted.)
Campion v. Board of Aldermen, supra, 849 n.21. “A
‘comprehensive plan’ means a general plan to control
and direct the use and development of property in a
municipality or a large part of it by dividing it into
districts according to the present and potential use of
the properties. . . . Action by a zoning authority which
gives to a single lot or a small area privileges which
are not extended to other land in the vicinity is in
general against sound public policy and obnoxious to
the law.” (Citations omitted.) Bartram v. Zoning Com-
mission, 136 Conn. 89, 93, 68 A.2d 308 (1949). “The
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obvious purpose of the requirement of uniformity in
the regulations is to assure property owners that there
shall be no improper discrimination, all owners of the
same class and in the same district being treated alike

. . .” (Internal quotation marks omitted.) Bartsch v.
Planming & Zoning Commission, 6 Conn. App. 686,
689, 506 A.2d 1093 (1986). “Although we recognize that
not every extension of an existing district is, ipso facto,
a compliance with a comprehensive plan and conse-
quently not spot zoning . . . [t]he ultimate test is
whether, upon the facts and circumstances before the
zoning authority, the extension is, primarily, an orderly
development of an existing district which serves a pub-
lic need in a reasonable way or whether it is an attempt
to accommodate an individual property owner.” (Inter-
nal quotation marks omitted.) Konigsberg v. Board of
Aldermen, supra, 283 Conn. 592-93, quoting Wade v.
Town Plan & Zoning, 145 Conn. 592, 596, 145 A.2d
597 (1958).

Using this two-pronged test, the court concluded that
the first prong “is arguably met” but that substantial
evidence in the record supported the commission’s
decision that this zone change was in accord with the
comprehensive plan. The first prong, that the area must
be small in size, is more than arguably met through
admissions by the commission and the facts on the
record. The planning and zoning administrator twice
stated that this area was “small” but an area that needed
to be addressed after it had been recognized by his staff
that the zoning boundaries and the property lines did
not conform. Further, the record shows that this area
consisted of six lots, one that was the lot in issue, two
of the lots backed up to the industrial portion of the
plaintiffs’ land, and the remaining three lots were
bisected by the zoning boundary. The plaintiffs’ lot was
uniquely situated because the primary portion of their
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lot was in the IA-2 zone, having only a throughway
through the residential zone.

The record also reveals that this zoning amendment
was initiated by the town at about the time that the
plaintiffs filed their appeal challenging the cease and
desist order because even though the order claimed
that the property was within the R-1 zone, it actually was
primarily within the IA-2 zone. Further, the planning and
zoning administrator noted in his presentation of the
proposed change that, on the plaintiffs’ property, the
town “had some legal billing” because the plaintiffs
claimed that they had a nonresidential use on their land,
which the planning and zoning department believed
they did not. The commission stated that its reason
for approving the zone change was to have the zoning
scheme in line with property boundaries. There was a
comment by the planning and zoning administrator that
when the zoning maps were first drawn forty years ago,
no one knew where the property lines were, so the lines
were set parallel to the streets. He stated that had it
been known where the property lines fell, the lines
would have been put along the property’s boundaries.

A review of the record, however, shows that the
stated rationale for the amendment is not legally sup-
ported. The record clearly shows that the zone change
leaves more properties in that area unchanged than
changed. These unchanged properties are similarly situ-
ated, in that part of the property is in the residential
zone and the rest is in the light industrial zone. The
properties left unaffected also are along Long Hill Ave-
nue directly to the northeast and south of the property
affected by the zoning amendment. A similar zoning
scheme exists in a number of the other areas shown
on the zoning map, where the zoning boundaries and
the property lines do not match up, which the commis-
sion did not seek to alter when it was altering this
zoning scheme. There also was no policy or evidence
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presented that there would be an effort undertaken by
the commission so that all of the zoning boundaries
would conform to property lines or that there was a
public need for the change. This goes against the policy
of uniformity and § 8-2. Further, because the overall
zoning scheme of the area is a mixture of commercial,
light industrial and residential properties, removing the
light industrial zone from this portion of the area is
not advancing the zoning scheme. The record does not
reasonably support the actions of the commission, and
the amendment constituted spot zoning and was, there-
fore, illegal.

The judgment is reversed and the case is remanded
with direction to render judgment sustaining the plain-
tiffs’ appeal.

In this opinion the other judges concurred.

BOARD OF EDUCATION OF THE TOWN OF
PLAINFIELD . LOCAL R1-126, NATIONAL
ASSOCIATION OF GOVERN-

MENT EMPLOYEES
(AC 28804)

Bishop, Beach and Berdon, Js.
Syllabus

The plaintiff board of education sought to vacate an arbitration award
issued in favor of the defendant union, which is the exclusive bargaining
representative of the plaintiff’s custodial and maintenance employees.
The arbitrators agreed with the union’s claim that the plaintiff had
violated the parties’ collective bargaining agreement when it assigned
the work of absent full-time employees to part-time employees without
first offering that work on an overtime basis to full-time employees.
The trial court rendered judgment denying the application to vacate the
arbitration award, from which the plaintiff appealed to this court. Held:

1. The plaintiff could not prevail on its claim that the award was not final
and definite and, therefore, should have been vacated because the time
period for which damages were to be paid could not be ascertained and
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because the plaintiff did not have the information and records necessary
to implement the award, thus rendering the calculation of the award
open to negotiation; the language of the award in this case did not
require the parties to engage in future negotiation and ordered the
plaintiff to pay full-time employees for missed overtime opportunities
during a certain period of time, thereby fixing the plaintiff’s obligation
and providing the plaintiff sufficient guidance on how to fulfill that
obligation, and the plaintiff’s alleged inability to calculate damages under
the award did not compel the conclusion that the award was indefinite
or that it failed to fix definitively the rights and obligations of the parties.

2. The plaintiff could not prevail on its claim that the arbitrators had exceeded
their power by issuing an award that was inconsistent with a provision
of the collective bargaining agreement that permitted the plaintiff to
assign a part-time employee to do work at a location where there is an
absence by a full-time employee; the arbitrators did not ignore the terms
of the agreement, but rather offered a detailed interpretation of the
subject provision, which they determined was rendered inapplicable
during the first four weeks of a full-time employee’s absence, and the
plaintiff’'s claim that the subject provision was deleted and modified
was in fact a disagreement with the arbitrators’ interpretation of the
bargaining agreement.
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Application to vacate an arbitration award, brought
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at Putnam and tried to the court, Booth, J.; judgment
denying the application, from which the plaintiff
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Opinion
BEACH, J. The plaintiff, the board of education of
the town of Plainfield (board), appeals from the judg-
ment of the trial court denying its application to vacate

an arbitration award in favor of the defendant, Local R1-
126, National Association of Government Employees
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(union). The board claims that the court improperly
denied its application to vacate the arbitration award
because the arbitrators had exceeded their powers or
so imperfectly executed them that (1) a mutual, definite
and final award on the subject matter was not made and
(2) an award was issued that modified the provisions of
the agreement. We affirm the judgment of the trial
court.!

The following factual and procedural history is rele-
vant to our discussion. The union is the exclusive bar-
gaining representative of the custodial and maintenance
employees of the board. The board and the union were
parties to a collective bargaining agreement covering
the period from July 1, 2005, to June 30, 2008. Article
XXI, paragraphs five and six, of that agreement provide:
“Absences of up to four (4) weeks, to the extent the
Board elects to fill in for the absent employee, will be
offered to full time bargaining unit members on an
overtime basis. If, after four (4) weeks, the employer
decides to hire a new bargaining unit employee, once
the individual on the extended absence returns to work,
the individual hired as a fill-in will be the junior
employee for purposes of promotion or layoff. Nothing
herein shall prevent the Board from assigning a part
time employee to do work at a location that has an
absent full time employee.”

In August, 2004, the board’s director of buildings and
grounds issued a directive to lead custodians to use
part-time employees to cover the shifts of absent full-
time employees. Following the directive, open shifts of
absent full-time employees were assigned to part-time
employees on a straight time basis. The union filed a

!'The union requests in its appellate brief, among other things, that we
grant it costs and attorney’s fees. We decline to review the union’s claim
because it failed to file a cross appeal. See Practice Book § 61-8; Housing
Authority v. Charter Oak Terrace/Rice Heights Health Center, Inc., 82 Conn.
App. 18, 19 n.1, 842 A.2d 601 (2004).
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grievance on October 13, 2004, alleging a violation of
article XXI of the collective bargaining agreement. After
intial steps in the grievance procedure provided for
in the agreement were unsuccessful in resolving the
dispute, the union requested arbitration. The arbitrators
framed the following issue for arbitration: “Did [the
board] violate [a]rticle XXI of the collective bargaining
agreement when it assigned part-time employees to per-
form work at schools which would have been per-
formed by absent full-time employees without first
offering that work on an overtime basis to full-time
employees? If so, what shall the remedy be?”

A hearing was held on August 31, 2006. On December
28, 2006, the arbitrators issued an award finding that
the board had violated article XXI. As a remedy, the
award provided that “[t]he [b]oard . . . shall apply the
language of [a]rticle XXI pertinent to filling positions
on an overtime basis to determine the [moneys] to be
given bargaining unit members who were wrongfully
denied the right to fill the absences of full-time employ-
ees up to a term of four (4) weeks. The period of time
for the purpose of damages shall be from the filing of
the grievance until a successor contract to the July 1,
2002 to June 30, 2005 contract was signed by the parties.
The [moneys] shall be paid by the [b]oard in each
instance of wrongful absentee coverage by part-time
employees for four (4) hours at the applicable rates

. as the part-time employees only filled in for four
(4) hours for the absent full-time employees.”

The board filed in Superior Court an application to
vacate the award dated January 26, 2007, pursuant to
General Statutes § 52-418.2 The board alleged that the

2 General Statutes § 52-418 (a) provides: “Upon the application of any
party to an arbitration, the superior court for the judicial district in which
one of the parties resides or, in a controversy concerning land, for the
judicial district in which the land is situated or, when the court is not in
session, any judge thereof, shall make an order vacating the award if it
finds any of the following defects: (1) If the award has been procured by
corruption, fraud or undue means; (2) if there has been evident partiality
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award both impermissibly modified the agreement and
was executed imperfectly such that it was not mutual,
final and definite. The court held a hearing on March
26, 2007, at which the board called Mary Conway, super-
intendent of the Plainfield school district, as a witness.
On April 25, 2007, the court issued a memorandum
of decision denying the board’s application. The court
stated that the board has claimed that it does “not have
the information necessary to implement the award.
. . . If this information is indeed unavailable, and the
superintendent so testified at the hearing, then there
may be future disputes about the payments due. This
is a far different matter from an arbitration which orders
future negotiation. This arbitration award is final.”
(Citation omitted.) This appeal followed.

Before reaching the claims on appeal, we acknowl-
edge that “the policy behind arbitration compels a defer-
ential standard of review of arbitration awards. [T]he
law in this state takes a strongly affirmative view of
consensual arbitration. . . . Arbitration is a favored
method to prevent litigation, promote tranquility and
expedite the equitable settlement of disputes. . . . As
a consequence of our approval of arbitral proceedings,
our courts generally have deferred to the award that
the arbitrator found to be appropriate. . . . The scope
of review for arbitration awards is exceedingly narrow.
. . . Additionally, every reasonable inference is to be
made in favor of the arbitral award and of the arbitra-
tor’s decisions. . . .

“Despite the wide berth given to arbitrators and their
powers of dispute resolution, courts recognize three

or corruption on the part of any arbitrator; (3) if the arbitrators have been
guilty of misconduct in refusing to postpone the hearing upon sufficient
cause shown or in refusing to hear evidence pertinent and material to the
controversy or of any other action by which the rights of any party have
been prejudiced; or (4) if the arbitrators have exceeded their powers or so
imperfectly executed them that a mutual, final and definite award upon the
subject matter submitted was not made.”
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grounds for vacating arbitration awards. . . . As a rou-
tine matter, courts review de novo the question of
whether any of those exceptions apply to a given award.
. . . The first ground for vacating an award is when
the arbitrator has ruled on the constitutionality of a
statute. . . . The second acknowledged ground is
when the award violates clear public policy.

Those grounds for vacatur are denominated as com-
mon-law grounds and are deemed to be independent
sources of the power of judicial review. . . . The third
recognized ground for vacating an arbitration award is
that the award contravenes one or more of the statutory
proscriptions of . . . §52-418.” (Internal quotation
marks omitted.) International Brotherhood of Police
Officers, Local 361 v. New Milford, 81 Conn. App. 726,
729-30, 841 A.2d 706 (2004).

In this case, the board applied to vacate the award
pursuant to § 52-418 (a), which provides in relevant
part that “[u]pon the application of any party to an
arbitration, the superior court . . . shall make an order
vacating the award . . . (4) if the arbitrators have
exceeded their powers or so imperfectly executed them
that a mutual, final and definite award upon the subject
matter was not made.” General Statutes § 52-418 (a) (4).

“Where the submission does not otherwise state, the
arbitrators are empowered to decide factual and legal
questions and an award cannot be vacated on the
grounds that . . . the interpretation of the agreement
by the arbitrators was erroneous. Courts will not review
the evidence nor, where the submission is unrestricted,?

3 A submission is restricted if the agreement conferring the arbitrator’s
authority over the dispute limits the breadth of issues to be resolved, reserves
explicit rights or conditions the award on court review. In the absence of
any such restraints, it is unrestricted. Rocky Hill Teachers’ Assn. v. Board
of Education, 72 Conn. App. 274, 278 n.6, 804 A.2d 999, cert. denied, 262
Conn. 907, 810 A.2d 272 (2002). The board does not claim that the submission
was restricted or that the award did not conform to the submission.
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will they review the arbitrators’ decision of the legal
questions involved. . . . In other words, [u]lnder an
unrestricted submission, the arbitrators’ decision is
considered final and binding; thus the courts will not
review the evidence considered by the arbitrators nor
will they review the award for errors of law or fact.
. . . Furthermore, in applying this general rule of defer-
ence to an arbitrator’'s award, [e]very reasonable pre-
sumption and intendment will be made in favor of the
[arbitral] award and of the arbitrators’ acts and proceed-
ings.” (Citation omitted; internal quotation marks omit-
ted.) Brantley v. New Haven, 100 Conn. App. 853,
864-65, 920 A.2d 331 (2007); see Rocky Hill Teachers’
Assn. v. Board of Education, 72 Conn. App. 274, 278,
804 A.2d 999, cert. denied, 262 Conn. 907, 810 A.2d
272 (2002).

I

The board first claims that the court improperly
denied its application to vacate the award because the
award was not final and definite. Specifically, the board
contends that the award is indefinite because the board
does not have the information and records necessary
to implement it, thereby rendering “the calculation of
the award open to negotiation” and, further, that the
time period for the purposes of damages stated in the
award cannot be ascertained.* We disagree.

* The award requires damages to be calculated for the time period between
October 31, 2004, and the date when “a successor contract to the July 1,
2002, to June 20, 2005 contract was signed by the parties.” The successor
contract was signed on two different dates by the parties, April 12 and June
3, 2006, and, by its terms, was retroactive to July 1, 2005. This portion of
the board’s claim, however, is not properly before us. The court, in its
memorandum of decision, did not address any claim of ambiguity as to the
damages period, and the board did not file a motion for articulation asking
the court to rule on that issue. The board has failed to provide a record
that is a proper predicate for appellate review. See Practice Book §§ 60-5
and 61-10; Roncari Industries, Inc. v. Planning & Zoning Commission,
281 Conn. 66, 82 n.9, 912 A.2d 1008 (2007). We therefore decline to review
this portion of the board’s claim.
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“In assessing whether an arbitrator has exceeded his
or her powers, the basic test has become the compari-
son of the award with the submission to determine
whether the award conforms to the submission. . . .
Conformity with § 52-418 also requires that the award
meet the minimum requirements of being mutual, final
and definite. [A]Jn award must be final as to the matters
submitted so that the rights and obligations of the par-
ties may be definitely fixed.” (Citations omitted; internal
quotation marks omitted.) Rocky Hill Teachers’ Assn.
v. Board of Education, supra, 72 Conn. App. 280.

In support of its claim that the award is indefinite,
the board cites State v. AFSCME, Council 4, Local 1565,
49 Conn. App. 33, 713 A.2d 869 (1998), aff'd, 249 Conn.
474,732 A.2d 762 (1999), and Rocky Hill Teachers’ Assn.
v. Board of Education, supra, 72 Conn. App. 274, which
hold that when future negotiations are required by an
arbitration award, that award is indefinite and fails to
conform to the requirements of § 52-418. In AFSCME,
Council 4, Local 1565, the aggrieved party was a correc-
tion officer who wrongly had been dismissed from her
job. The arbitration award ordered the grievant to be
reinstated at either the Niantic correctional facility or
at an alternate facility that would be agreeable to all
parties. This court concluded that the language of the
award was indefinite because it did not specify an exact
location for placement and, thus, left the location for
the placement “open to negotiation,” and, therefore, it
“cannot be said to fix definitively the rights and obliga-
tions of the parties.” State v. AFSCME, Council 4, Local
1565, supra, 37.

In Rocky Hill Teachers’ Assn., the issue was the calcu-
lation of employee contributions for health and dental
care premiums. In the award, the arbitrator ordered the
parties “to negotiate the issue of whether to include
the dental costs within the formula to determine teacher
contributions toward medical/health premiums. In the
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event that said negotiations do not result in an
agreement between the parties within thirty (30) days,
I order the parties to submit this issue to binding arbitra-
tion . . . .” (Citation omitted; internal quotation marks
omitted.) Rocky Hill Teachers’ Assn.v. Board of Educa-
tton, supra, 72 Conn. App. 277. This court concluded
in that case, as in AFSCME, Council 4, Local 1565,
that because the award similarly required further nego-
tiation, it thereby failed to fix the rights and obligations
of the parties and was not final under § 52-418. Id.,
280-81.

The cases on which the board relies are distinguish-
able from the present circumstances. The board con-
cedes that the language of the award in this case does
not require the parties to engage in future negotiation,
as was the situation in both AFSCME, Council 4, Local
1565, and Rocky Hill Teachers’ Assn. Rather, the board
argues that the award is “open to further negotiation”
because the board does not possess the employment
records required to determine payments under the
award and because the damages period is unascertain-
able. In short, it argues that any payments that it would
make to the bargaining unit employees pursuant to the
award would be highly imprecise. As a result of its
inability to calculate damages, the board contends that
the award in this matter impermissibly leaves the rem-
edy to the judgment of one of the parties and open to
the possibility of further negotiation or litigation. We
disagree with the board’s equating its case, which may
involve further negotiation, with those two cases, in
which further negotiation was impermissibly required
as part and parcel of the awards rendered in those cases.

The circumstances of this case are more akin to those
in State v. Connecticut Employees Union Independent,
Inc., 46 Conn. App. 520, 699 A.2d 307, cert. denied, 243
Conn. 948, 704 A.2d 801 (1997), in which the arbitrator
found that the state employer had violated its overtime
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equalization obligation under its collective bargaining
agreement with the defendant employees union. Id.,
521-22. The state applied to vacate the award alleging,
inter alia, that “[t]he award orders the state to provide
additional overtime opportunities . . . to those
employees who were given fewer overtime opportuni-
ties . . . but does not identify those employees or a
means by which the state can determine who those
individuals are.” (Internal quotation marks omitted.)
Id., 522. In the course of concluding that the award was
sufficiently final and definite, and that the trial court
improperly had granted the state’s application to vacate,
this court stated that “the trial court improperly substi-
tuted its judgment for that of the arbitrator because of
a perceived lack of evidence and the imprecise nature
of the award.” Id., 525. The decision also noted that
an arbitrator is not necessarily required to present a
detailed explanation as to how the grievant should be
made whole; if he or she provides sufficient guidance
for the parties to satisfy the award, it will be considered
final and definite. Id., 524-25; see also State v. Connecti-
cut Employees Union Independent, Inc., 33 Conn. App.
737, 739, 742, 638 A.2d 619 (1994) (holding that arbitra-
tion award stating that “[t]he [s]tate shall . . . make
[the grievant] whole for any lost wages and benefits
which he incurred as a result of his layoff,” although
not detailed, provided sufficient guidance for parties to
satisfy award).

We conclude that this court’s reasoning in State v.
Connecticut Employees Union Independent, Inc.,
supra, 46 Conn. App. 520, applies to the present circum-
stances. The award in the case at hand orders the board
to pay full-time employees for missed overtime opportu-
nities during a certain period of time; it thereby fixes
the board’s obligation in relation to the union and pro-
vides the board sufficient guidance in how to fulfill that
obligation. The board’s suggestion that the award is
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somehow indefinite and impermissibly “open to negoti-
ation” because it claims it is unable to calculate dam-
ages misses the point. A party’s putative inability to
implement an award does not necessarily compel the
conclusion that the award in question either is indefinite
or somehow fails to fix definitively the rights and obliga-
tions of the parties. The two issues are not necessarily
related. Because, pursuant to § 52-418 (a) (4), this court
has the power to order that an award be vacated only
when the second of those issues is implicated, the trial
court properly denied the board’s application to vacate
the award.

II

The board next claims that the court improperly
denied its application to vacate the award because the
arbitrators exceeded their power by issuing an award
that modified the provisions of the agreement. Specifi-
cally, the board argues that the award was inherently
inconsistent with the underlying agreement in that it
essentially deleted article XXI, paragraph six, from the
agreement. That paragraph states that “[n]othing herein
shall prevent the Board from assigning a part time
employee to do work at a location that has an absent
full time employee.” We disagree with the board’s
assessment of the award.

“An application to vacate or correct an award should
be granted where an arbitrator has exceeded his power.
In deciding whether an arbitrator has exceeded his
power, we need only examine the submission and the
award to determine whether the award conforms to the
submission. . . . [A]n arbitrator is confined to inter-
pretation and application of the collective bargaining
agreement; he does not sit to dispense his own brand
of industrial justice. He may of course look for guidance
from many sources, yet his award is legitimate only so
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long as it draws its essence from the collective bar-
gaining agreement. When the arbitrator’s words mani-
fest an infidelity to this obligation, courts have no
choice but to refuse enforcement of the award. . . .

“Merely because an arbitral decision is not based on
the express terms of a collective bargaining agreement
does not mean that it is not properly derived from the
agreement. An arbitrator is entitled to take cognizance
of contract principles and draw on them for guidance
in construing an agreement. . . . Neither a misapplica-
tion of principles of contractual interpretation nor an
erroneous interpretation of the agreement in question
constitutes grounds for vacatur.” (Citations omitted;
internal quotation marks omitted.) Local 391, Council
4, AFSCME v. Dept. of Correction, 76 Conn. App. 15,
18-19, 817 A.2d 1279 (2003).

The board argues that the arbitrators exceeded the
scope of their powers when they ignored article XXI,
paragraph six, of the collective bargaining agreement,
and, instead, interpreted it in such a way as to prohibit
part-time employees from performing their duties at a
location that has an absent full-time employee. The
board further argues that the implementation of the
award as it stands will be inconsistent with the provi-
sions of article XXI, paragraph six, and, further, will
place the board “in the irrational position of being
unable to assign custodial work to part-time employees
in buildings where they are most needed.”

“Arbitration awards, however, are not to be invali-
dated merely because they rest on an allegedly errone-
ous interpretation or application of the relevant
collective bargaining agreement.” Local 391, Council
4, AFSCME v. Dept. of Correction, supra, 76 Conn. App.
20. Our review of the record reveals that the arbitrators
did not ignore article XXI, paragraph six, of the
agreement, but rather offered a detailed interpretation
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of that paragraph within the context of the entire
agreement, the grievance and the bargaining history
between the parties as to that article. Specifically, the
arbitrators noted that “it is not reasonable or logical to
interpret the language of paragraph six of article XXI
to take away all rights of the full-time employees to be
assigned, during the first four (4) weeks of an absence,
to do work of the absent full-time employee. Moreover,
the language of paragraph five is specific, as it pertains
to the absences of full-time employees and who is to
perform their work during the first four (4) weeks of
the absence. The language relied on in paragraph six
by the board is of an all encompassing general nature.
It cannot nullify the aforementioned specific language
of paragraph five.”

In its memorandum of decision, the court found that
the board’s “claim that article XXI was deleted and
modified or was interpreted in an inherently inconsis-
tent way is no more than a disagreement with the con-
tract interpretation arrived at by the arbitration panel.”
We agree. As we already have observed, “[n]either a
misapplication of principles of contractual interpreta-
tion nor an erroneous interpretation of the agreement
in question constitutes grounds for vacatur.” (Internal
quotation marks omitted.) Local 391, Council 4,
AFSCME v. Dept. of Correction, supra, 76 Conn. App.
19; see also New Haven v. AFSCME, Council 15, Local
530, 106 Conn. App. 691, 700-701, 943 A.2d 494 (2008).
The court properly denied the board’s application to
vacate the award.

The judgment is affirmed.

In this opinion the other judges concurred.
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PETER H. ERTEL ». ARTHUR J. ROCQUE, JR.,
COMMISSIONER OF ENVIRONMENTAL
PROTECTION, ET AL.

(AC 27488)

DiPentima, Gruendel and Robinson, Js.

Syllabus

The plaintiff sought, inter alia, injunctive relief to compel the defendant R,

the commissioner of environmental protection, the defendant L, the
deputy commissioner of environmental protection, and the defendant
T, an employee of the department of environmental protection, to permit
construction of a dock on certain of the plaintiff’s real property. The
department had issued a permit to the plaintiff to extend an existing
dock on his property, but when the plaintiff subsequently failed to
comply with the terms of the permit and exceeded its scope, the depart-
ment revoked the permit and ordered the plaintiff to remove the existing
structures. After an adjudicator for R issued a final decision and order
that affirmed the revocation notice, the plaintiff, without success,
appealed to the trial court and to this court, and he thereafter brought
a declaratory judgment action seeking a clarification of the adjudicator’s
final decision. Subsequently, the plaintiff brought the action here, alleg-
ing various claims against the defendants with regard to the revocation
of the permit, including a claim that the revocation of the permit and
the order to remove the existing dock constituted takings of his property
without just compensation in violation of his rights under the state and
federal constitutions. The trial court rendered judgment dismissing the
plaintiff’s action, from which the plaintiff appealed to this court. Held:

1. The plaintiff could not prevail on his claim that the trial court improperly

took judicial notice of certain findings on which it based it decision to
dismiss the action, the plaintiff having waived his claim by failing to
object to the request of R and T that that court take judicial notice of
the findings made and decisions rendered in the extensive litigation
between the parties.

2. In dismissing the plaintiff’s takings claim, the trial court did not improperly

hold that the plaintiff had no property interest in either the permit that
was revoked or the dock that he was ordered to remove; because the
plaintiff had not been denied the right to build a dock but simply chose
to build a dock that did not conform to the permit, and because he
failed to present any authority holding that a person has a property
interest in a structure built in violation of a permit, the plaintiff’s takings
claim could not be maintained, he having failed to demonstrate that a
property interest was involved.

Argued January 15—officially released May 27, 2008
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Procedural History

Action for an injunction to compel the defendants to
permit construction of a dock on certain of the plain-
tiff’s real property, and for other relief, brought to the
Superior Court in the judicial district of Middlesex,
where the court, Gordon, J., granted the motion to
dismiss filed by the defendant David K. Leff; thereafter,
the court, Aurigemma, J., granted the motion to dismiss
filed by the named defendant et al. and rendered judg-
ment thereon, from which the plaintiff appealed to this
court. Affirmed.

Peter H. Ertel, with whom, on the brief, was John R.
Williams, for the appellant (plaintiff).

Robert J. Deichert, assistant attorney general, with
whom, on the brief, was Richard Blumenthal, attorney
general, for the appellees (defendants).

Opinion

DIiPENTIMA, J. The plaintiff, Peter H. Ertel, appeals
from the judgment of the trial court dismissing his
action against the defendants, Arthur J. Rocque, Jr.,
commissioner of environmental protection; David K.
Leff, deputy commissioner of environmental protection;
and Rachel R. Towbin, an employee of the department
of environmental protection (department), in their offi-
cial and individual capacities. The plaintiff claims that
the court (1) impermissibly relied on agency determina-
tions in rendering its decision and (2) improperly held
that he had no property interest in either the permit
the defendants revoked or the dock the defendants
ordered him to remove.! We affirm the judgment of the
trial court.

! The plaintiff raised three additional claims on appeal: (1) the court
improperly dismissed his selective enforcement claims; (2) the court improp-
erly held that the complaint failed to make the requisite allegations for
awarding a nonmonetary prospective injunction; and (3) the court improp-
erly dismissed the claims against Leff. These claims were not briefed ade-
quately because the plaintiff failed to analyze the cases he cited and the
facts of the present case. Thus, we decline to review these additional claims.
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The following facts, spanning more than twenty-five
years, underlie the present action. In 1981, the plaintiff
applied to the department for a permit to extend a dock
on property that he had purchased a short time earlier.
The department issued the requested permit in June,
1982, and required the plaintiff to complete modifica-
tion of the dock by June, 1985. In August, 1985, counsel
for a neighboring landowner notified the department
that the plaintiff had failed to comply with the terms
of the permit. An employee of the department inspected
the plaintiff’s dock and found that it did not conform
to the permit. The department objected to the change
and, in a letter dated December 30, 1985, gave the plain-
tiff until April 15, 1986, to make changes to the dock
in order to avoid suspension or revocation of the permit.
In March, 1986, the plaintiff applied for a new permit
that contained modified construction plans, but one
year later he withdrew the application. The plaintiff
submitted an amended application for expanding his
dock in November, 1987.

In 1988, after concluding that the plaintiff had vio-
lated General Statutes §§ 22a-359 through 22a-363 by,
inter alia, continuously exceeding the scope of the per-
mit and knowingly and wilfully failing to remove unau-
thorized structures in a regulated area, the department
revoked his permit and ordered him to remove the
existing structures. After a public hearing requested by
the plaintiff, an adjudicator for the commissioner issued
a final decision and order that affirmed the revocation
notice.? The plaintiff appealed from the final decision

See Hartney v. Hartney, 83 Conn. App. 553, 566, 850 A.2d 1098, cert. denied,
271 Conn. 920, 859 A.2d 578 (2004).

2Under General Statutes § 22a-6 (e), any person aggrieved by an order
of the commissioner of the department may request a hearing before the
commissioner, which will be conducted in accordance with the procedures
provided by chapter 54 of the General Statutes. Under General Statutes
§ 22a-2, the commissioner has the authority to designate an agent to exercise
his authority for the administration or enforcement of any applicable statute,
regulation, permit or order.
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to the Superior Court, which dismissed the appeal for
lack of subject matter jurisdiction. The Appellate Court
affirmed that decision. Ertel v. Carothers, 34 Conn. App.
18, 639 A.2d 1055 (1994).

After exhausting his appeals, the plaintiff brought
a declaratory judgment action in the Superior Court
seeking a clarification of the adjudicator’s final deci-
sion. The court granted the plaintiff’s request because
it concluded that there might be a conflict between
two parts of the final decision. On May 8, 2000, the
department issued a clarification ruling in which it con-
cluded that there was no conflict in the decision, and
it ordered the plaintiff to comply with the final decision.

In February, 2003, the plaintiff brought the subject
action against the defendants in their official and indi-
vidual capacities, seeking injunctive relief based on vio-
lations of his state and federal rights to equal protection,
freedom of speech, freedom to petition for the redress
of grievances and procedural and substantive due pro-
cess, and of his right against the taking of his property
without just compensation. On August 27, 2003, the
court granted the department’s motion to dismiss the
claims against Leff pursuant to the doctrine of judicial
immunity. On January 21, 2005, the court granted the
motion to dismiss as to the remaining defendants pursu-
ant to the doctrine of sovereign immunity. This
appeal followed.

We begin with the standard of review. “A motion to
dismiss . . . properly attacks the jurisdiction of the
court, essentially asserting that the plaintiff cannot as
a matter of law and fact state a cause of action that

should be heard by the court. . . . A motion to dismiss
tests, inter alia, whether, on the face of the record, the
court is without jurisdiction. . . . [O]ur review of the

court’s ultimate legal conclusion and resulting [determi-
nation] of the motion to dismiss will be de novo. . . .
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Moreover, [t]he doctrine of sovereign immunity impli-
cates subject matter jurisdiction and is therefore a basis
for granting a motion to dismiss.” (Citation omitted,
internal quotation marks omitted.) Filippi v. Sullivan,
273 Conn. 1, 8, 866 A.2d 599 (2005).

I

The plaintiff claims that the court improperly took
judicial notice of findings on which it granted the
motion to dismiss. We disagree.

“A trial court’s determination as to whether to take
judicial notice is essentially an evidentiary ruling, sub-
ject to an abuse of discretion standard of review. . . .
Trial courts have broad discretion in determining the
relevancy and admissibility of evidence.” (Internal quo-
tation marks omitted.) Simes v. Simes, 95 Conn. App.
39, 51, 895 A.2d 852 (2006). An appellate court “is not
bound to consider claims of law not made at the trial.

. In order to preserve an evidentiary ruling for
review, trial counsel must object properly.” (Internal
quotation marks omitted.) Daley v. McClintock, 267
Conn. 399, 404, 838 A.2d 972 (2004).

After a careful review of the record, we conclude
that the plaintiff waived this claim because he did not
object to the defendants’ request that the court take
judicial notice. On June 14, 2004, Rocque and Towbin
filed their motion to dismiss and their memorandum of
law in support of the motion, which requested that
the court take judicial notice of the findings made and
decisions rendered in the extensive litigation between
the parties. In their memorandum, Rocque and Towbin
used those findings in both the recitation of the facts
and in the analysis, and they attached the court and
agency decisions to their memorandum as exhibits. The
plaintiff filed a memorandum of law in opposition to the
motion on July 20, 2004, and did not raise an objection to
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the request for judicial notice.? Rocque and Towbin filed
their reply memorandum on August 30, 2004, more than
four months before the court rendered its decision on
the motion; in that memorandum, Rocque and Towbin
drew attention to the fact that the plaintiff had not
objected to their request. In its memorandum of deci-
sion on the motion to dismiss, the court noted that the
plaintiff had not objected to the request. Moreover, at
oral argument before this court, the plaintiff conceded
that he had not objected to the request that the trial
court take judicial notice of the decisions rendered by
the courts. Therefore, given his notice of this eviden-
tiary issue and his failure to object, the plaintiff cannot
prevail on this claim.*

II

The plaintiff also claims that the court improperly
held that he had no property interest in either the permit
the defendants revoked or the dock the defendants
ordered him to remove. We disagree.

“IT]he doctrine of sovereign immunity is not available
to the state as a defense to claims for just compensation
arising under article first, § 11, of the Connecticut con-
stitution. . . . To survive a motion to dismiss on the
ground of sovereign immunity, [however] a complaint
must allege sufficient facts to support a finding of a
taking of land in a constitutional sense.” (Citations omit-
ted; internal quotation marks omitted.) Tamm v. Burns,
222 Conn. 280, 283-84, 610 A.2d 590 (1992). “As an

3 We note that although the memorandum was titled “brief in opposition
to motion for summary judgment,” the plaintiff discussed the merits of the
defendants’ motion to dismiss. See State v. Taylor, 91 Conn. App. 788,
791-92, 882 A.2d 682 (court will look to substance of motion rather than
form or label), cert. denied, 276 Conn. 928, 889 A.2d 819 (2005).

* Furthermore, we note that “[t]he trial court has the power to take judicial
notice of court files of other actions between the same parties.” In re Mark
C., 28 Conn. App. 247, 253, 610 A.2d 181, cert. denied, 223 Conn. 922, 614
A.2d 823 (1992).
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analytic matter, before a court can review alandowner’s
claim that he has been deprived of his property without
just compensation, the court must first define the prop-
erty interest that has allegedly been taken.” (Internal
quotation marks omitted.) Bauer v. Waste Management
of Connecticut, Inc., 234 Conn. 221, 253, 662 A.2d
1179 (1995).

In his complaint, the plaintiff attempted to assert a
takings claim by alleging that “the defendants took [his]
property without just compensation . . . .” The court
concluded that “the plaintiff cannot have a property
right in the dock that he was ordered to remove because
the dock that the plaintiff constructed did not at any
time conform to the permit.”® The court then dismissed
the claim because “[t]he plaintiff [had] not alleged that
the property, minus the nonconforming dock, lack[ed]
any economic value, nor [had] he alleged that he cannot
apply for a new permit to build a dock that would
conform to the current department criteria.”

On appeal, the plaintiff has not argued that his dock
conformed to the permit. Instead, the plaintiff argues
that the right to build a dock is a riparian right; Orange
v. Resnick, 94 Conn. 573, 109 A. 864 (1920); that riparian
rights are property; Port Clinton Associates v. Board
of Selectmen, 217 Conn. 588, 587 A.2d 126, cert. denied,
502 U.S. 814, 112 S. Ct. 64, 116 L. Ed. 2d 39 (1991); and
that docks are considered realty. Vallerie v. Stonington,
253 Conn. 371, 7561 A.2d 829 (2000). He has not been
denied, however, the right to build a dock; on the con-
trary, he was granted a permit to build a dock. The

° The plaintiff did not assert that he had a property interest in the permit
for the dock until this appeal, and, thus, we decline to address that claim.
See In re Anna Lee M., 104 Conn. App. 121, 124 n.2, 931 A.2d 949 (“[W]e
will not decide an appeal on an issue that was not raised before the trial
court. . . . To review claims articulated for the first time on appeal and
not raised before the trial court would be nothing more than a trial by
ambuscade of the trial judge.” [Internal quotation marks omitted.]), cert.
denied, 284 Conn. 939, 937 A.2d 696 (2007).
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plaintiff simply chose to build a dock that did not con-
form to the permit, and he has not presented any author-
ity that holds that a person has a property interest in
a structure that was built in violation of a permit. We
conclude that the plaintiff’s takings claim cannot be
maintained because he has not been able to demon-
strate that a property interest was involved. Therefore,
the defendants’ motion to dismiss on the ground of
sovereign immunity was granted properly.

The judgment is affirmed.

In this opinion the other judges concurred.

MONICA ERVIN ». PASQUALE AVALLONE
(AC 28515)

Bishop, Beach and Berdon, Js.
Syllabus

The plaintiff, who had sought to recover from the defendant landlord for,
inter alia, breach of contract, appealed to this court from the trial court’s
judgment in favor of the defendant both on the complaint and on his
counterclaim for unpaid rent. Held:

1. The plaintiff’s claim to the contrary notwithstanding, the fact that the
defendant lost a summary process action he had brought against her
with respect to the same rental property did not preclude the disposition
in his favor of his counterclaim for unpaid rent; while the summary
process action was defeated as the result of the absence of a smoke
detector on the premises at the time the notice to quit was served, the
smoke detector was replaced and remained in place during the ten
month time period for which the trial court found the plaintiff liable
for use and occupancy payments.

2. The trial court’s factual findings with respect to both the description of
the property rented by the plaintiff and the plaintiff’s failure to sustain
her burden of proof on her complaint were not clearly erroneous and
were supported by the record.

Argued March 17—officially released May 27, 2008
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
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Court in the judicial district of New Britain, where the
defendant filed a counterclaim; thereafter, the matter
was tried to the court, Domnarski, J.; judgment for the
defendant on the complaint and on the counterclaim,
from which the plaintiff appealed to this court.
Affirmed.

Monica Ervin, pro se, the appellant (plaintiff).

Ralph S. Keen III, with whom, on the brief, was Scott

H. Matney, for the appellee (defendant).
Opinion

BEACH, J. The pro se plaintiff, Monica Ervin, appeals
from the judgment of the trial court, rendered after a
trial to the court, in favor of the defendant, Pasquale
Avallone. The court found in favor of the defendant on
the plaintiff’s complaint and awarded the defendant
damages on his counterclaim for the plaintiff’s failure
to pay rent. On appeal, the plaintiff claims that the court
improperly found her liable to the defendant for past
due “rent” because (1) the defendant lost his summary
process action against the plaintiff concerning the same
residential property lease and (2) the court erroneously
found that she rented the premises at a different
address.! We affirm the judgment of the trial court.

!In her brief and at oral argument, the plaintiff also argued that she filed
several motions at the trial court that were never heard. This claim, however,
was not raised as an issue before this court, and the record reveals no
action by the trial court on any interlocutory motions. We therefore decline
to address this issue because the record before us is inadequate. See Bebry
v. Zanauskas, 81 Conn. App. 586, 594, 841 A.2d 282 (2004). In reaching
that conclusion, we are mindful of the plaintiff’s pro se status. “[I]t is the
established policy of the Connecticut courts to be solicitous of pro se litigants
and when it does not interfere with the rights of other parties to construe
the rules of practice liberally in favor of the pro se party. . . . Nonetheless,
[a]lthough we allow pro se litigants some latitude, the right of self-representa-
tion provides no attendant license not to comply with relevant rules of
procedural and substantive law.” (Citation omitted; internal quotation marks
omitted.) New Haven v. Bonner, 272 Conn. 489, 497-98, 863 A.2d 680 (2005).

We also note that the plaintiff enumerates four issues in her brief, namely,
“(1) whether the trial court was correct in dismissing the plaintiff’s civil
court case; (2) whether the trial court was correct in granting the defendant
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The court reasonably could have found the following
facts. After receiving a notice to quit possession of 58
Mills Street, Bristol, the plaintiff tenant brought this
action against the defendant landlord, alleging, inter
alia, breach of contract, invasion of privacy, negligence,
harassment and defamation of character. The defendant
filed a counterclaim against the plaintiff seeking unpaid
rent and payment for use and occupancy. A trial to the
court was held on December 20 and 21, 2006, at which
the court heard both this case and the summary process
action that the defendant had brought against the plain-
tiff. On January 3, 2007, the court rendered judgment
in favor of the defendant as to both the plaintiff’s com-
plaint and the defendant’s counterclaim, and ordered
that the plaintiff pay the defendant $8000 in past due
rent. The court noted that it “has carefully reviewed
the allegations of the plaintiff’s complaint and consid-
ered the evidence with regard thereto and assessed the
credibility of the witnesses. The court concludes that
the plaintiff has not sustained her burden of proof with
regard to any of the causes of action alleged in the
counts of her complaint.” As to the summary process
action brought by the defendant, the court ruled in favor
of the plaintiff, finding that she was excused from her
obligation to pay rent during the time period at issue
because the defendant had failed to install smoke detec-
tors at the premises. The plaintiff thereafter appealed
from the judgment in this action only.

The plaintiff first challenges the court’s conclusion
that she owes the defendant rent, despite the fact that
the defendant lost a summary process action against

counterplaintiff rent payment due to the fact that the defendant counterplain-
tiff lost his nonpayment of rent case for January, 2006; (3) whether the trial
court was correct in granting rent payments for months [that] the defendant
never filed for in the eviction case; and (4) whether the trial court was
correct in granting rent payment to the defendant counterplaintiff due to
the fact that the plaintiff never rented 60 Mills Street [in Bristol].” We have
consolidated the plaintiff’s issues on appeal for ease of organization.
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her.2 The court found, however, that the plaintiff resided
at the premises in question and did not pay rent during
the ten months following the summary process action.
Moreover, we fail to see how the disposition of the
defendant’s summary process action bars success on
his counterclaim. The court found, on the basis of the
evidence, that the summary process action was
defeated by the absence of a smoke detector at the
time the notice to quit was served. The smoke detector
was replaced, however, and remained in place during
the ten month time period for which the court found
the plaintiff liable for use and occupancy payments.

The plaintiff also asserts that the court erroneously
found that she had rented the premises at a different
address. We examine a trial court’s factual findings
under the clearly erroneous standard of review. See
Ravetto v. Triton Thalassic Technologies, Inc., 285
Conn. 716, 727, 941 A.2d 309 (2008). The record reveals
that the plaintiff alleged that she lived in premises at
58 Mills Street. The defendant admitted this allegation
in his answer, but in his counterclaim he sought pay-
ment for, inter alia, use and occupancy of 60 Mills Street.
The record shows that the building was known as 58-
60 Mills Street. Although greater precision may be

2 We note that in its January 3, 2007 judgment, the court characterized
the money damages awarded as “past due rent” rather than as payment for
use and occupancy. See Housing Authority v. Hird, 13 Conn. App. 150,
157-58, 535 A.2d 377 (“The statutory obligations of the landlord and tenant
continue even when there is no longer a rental agreement between them.
Termination of the lease does not terminate the tenancy since, upon service
of a notice to quit possession, a tenancy at sufferance is created. . . . Even
though a tenant at sufferance is excused from a duty to pay the stipulated
rent under the lease, the obligation to pay a fair rental value for the use
and occupancy of the dwelling unit remains. . . . Therefore, even if the
defendant believed that the lease had ended and that she was relieved from
a duty to pay a stipulated rent, her obligation to pay for her use and occu-
pancy of the premises continued.” [Citations omitted.]), cert. denied, 209
Conn. 825, 552 A.2d 433 (1988). Because neither party raised on appeal a
potential discrepancy between contractual “rent” and the obligation to pay
fair rental value, we decline to address that issue here.
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required in the summary process context, we find no
prejudicial confusion as to this case. The court’s factual
findings as to the description of the premises were not
clearly erroneous and are supported by the record.

The plaintiff additionally argues that the court
improperly ruled in the defendant’s favor on her com-
plaint against him. After thoroughly examining the
record and considering the briefs and oral arguments
of the parties, we conclude that the court’s findings
regarding her failure to sustain her burden of proof
were not clearly erroneous. The court’s findings are
amply supported by the record.

The judgment is affirmed.
In this opinion BISHOP, J., concurred.

BERDON, J., concurring. I would affirm the judgment
of the trial court.

MICHAEL J. JARRETT v. COMMISSIONER OF
CORRECTION
(AC 28340)

Gruendel, Lavine and Pellegrino, Js.
Syllabus

The petitioner, in a second amendment to a third petition, sought a writ of
habeas corpus, alleging, inter alia, that counsel who had represented
him on his first habeas petition was ineffective in failing to allege that
the petitioner’s trial counsel was deficient in not having the petitioner’s
competency evaluated at the time that the petitioner rejected a plea
offer from the state. The habeas court rendered judgment denying the
petition in part and granting it in part, from which the petitioner, on
the granting of certification, appealed to this court. Held that the habeas
court properly denied the petition for a writ of habeas corpus and
determined both that the petitioner’s trial counsel, who had the petition-
er's competency evaluated and monitored the petitioner’s behavior
throughout his representation, was not deficient in failing to secure a
second competency evaluation of the petitioner at the time he rejected



60 MAY, 2008 108 Conn. App. 59

Jarrett v. Commissioner of Correction

the state’s plea offer, and that the petitioner’s claim against his habeas
counsel, which was grounded in the question of the petitioner’s compe-
tency and was derivative of the claim involving trial counsel, also failed;
there was sufficient evidence for the habeas court to have found that
the petitioner rejected the plea offer because he wanted to explain his
side of the story to the trial court, not because of any self-defeating
attitude or apathy on the part of the petitioner, the petitioner presented
no evidence to overcome the presumption of his competency at the
time he rejected the plea offer, the habeas court having been free to
reject certain testimony concerning the petitioner’s incompetence by a
psychiatrist who interviewed him twenty years after he rejected the
plea offer, and there was substantial evidence in the record to support
the habeas court’s finding that the petitioner was able to communicate
with his trial counsel and to assist in his defense.

Argued March 10—officially released May 27, 2008
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, T. Santos, J.; judgment
denying the petition in part; thereafter, the court
granted the petition for certification to appeal, and the
petitioner appealed to this court. Affirmed.

Michael Oh, special public defender, for the appel-
lant (petitioner).

Bruce R. Lockwood, assistant state’s attorney, with
whom, on the brief, were Gail P. Hardy, state’s attor-
ney, and Jo Anne Sulik, senior assistant state’s attorney,
for the appellee (respondent).

Opinion

LAVINE, J. This appeal concerns the third petition for
a writ of habeas corpus filed by the petitioner, Michael
J. Jarrett, and its protracted procedural history. The
petitioner appeals from the judgment of the habeas
court denying in part and granting in part his petition
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for a writ of habeas corpus.! On appeal, the petitioner
claims that the court improperly found that he did not
receive ineffective assistance from counsel with respect
to (1) his criminal trial and (2) the trial of his first
petition for a writ of habeas corpus (first petition). We
affirm the judgment of the habeas court.?

The event that eventually led to the petitioner’s
appeal occurred on September 6, 1983, when the peti-
tioner, who was then in his thirties, stabbed to death
his son’s teenage baby-sitter with whom he was roman-
tically involved, pursuant to a suicide pact. Although
the petitioner inflicted injuries on himself, his suicide
attempt obviously failed.? See State v. Jarrett, 218 Conn.
766, 767, 591 A.2d 1225 (1991). The petitioner was
charged with murder in violation of General Statutes
§ 53a-bda (a). State v. Jarrett, supra, 767. The petitioner
“interposed a multifaceted defense of mental disease
or defect and elected to be tried to a three judge panel
of the Superior Court. The court found him guilty as
charged and sentenced him [on January 31, 1986] to a

'The court, T. Santos, J., denied the petition as to the allegations of
ineffective trial counsel. Judge Santos concluded that the representation of
habeas counsel was deficient for failing to file an appeal from the judgment
rendered on the first petition for a writ of habeas corpus filed in 1996
and restored the petitioner’s appellate rights. The appeal pursuant thereto
recently was decided. See Jarrett v. Commissioner of Correction, 106 Conn.
App. 317, 942 A.2d 426 (2008) (affirming judgment of first habeas court, W.
Sullivan, J.).

2 The court granted the petition for certification to appeal.

3 Our Supreme Court found that the panel of three Superior Court judges
reasonably could have found that “[b]ecause of a substantial age disparity
between the [petitioner] and [the] victim, the victim’s mother filed a com-
plaint that led to the [petitioner’s] conviction of risk of injury to a child,
for which he received a suspended sentence conditioned on his not seeing
the victim. Distressed by the efforts to enforce their separation, which the
[petitioner] and the victim knowingly tried to circumvent, they entered into
a suicide pact. Each of them alluded to their plan of action in conversations
with a mutual friend, shortly before the fatal day; the [petitioner] told the
friend that he intended to do something that he characterized as dangerous.”
State v. Jarrett, 218 Conn. 766, 767-68, 591 A.2d 1225 (1991).
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term of imprisonment of fifty years.” Id. In July, 1990,
the petitioner filed a direct appeal.* His conviction was
affirmed by our Supreme Court. Id. The petitioner was
represented by Carl D. Eisenmann, an assistant public
defender, at trial and on direct appeal.

The petitioner retained private counsel, Ernest
Diette, to file an amended petition for a writ of habeas
corpus in June, 1996. In the first petition, the petitioner
alleged in count one that Eisenmann’s representation
was ineffective because the petitioner was unable to
communicate effectively with him and that Eisenmann
refused to let him testify. In count two, the petitioner
alleged that there was undue delay in filing his appeal
due to systemic problems in the office of the public
defender. The first habeas court, W. Sullivan, J., denied
the first petition, finding that the petitioner had not
proven that Eisenmann’s representation was ineffective
or that the petitioner was prejudiced by the representa-
tion.” See Jarrett v. Barbieri, Superior Court, judicial

* In his direct appeal, the petitioner claimed that “the state adduced insuffi-
cient evidence of his commission of the underlying crime or to rebut his
defense of mental disease or defect”; State v. Jarrett, supra, 218 Conn. 770;
and if he were not entitled to an acquittal, he claimed, in the alternative,
that he was entitled to a new trial because “the trial court deprived him of
his rights under Practice Book § 760 [now § 40-19] and his constitutional
rights to due process by relying in part on a statement ‘on the issue of
guilt’ that he had made during his court-ordered examination by the state’s
psychiatrist, [Donald R.] Grayson.” State v. Jarrett, supra, 773-74.

? In his memorandum of decision, Judge Sullivan found the following facts
that are relevant to the issues in this appeal. In the criminal case, the
“petitioner was offered a plea agreement whereby he would plead guilty to
manslaughter, and he would receive a sentence of twenty years incarcera-
tion, execution suspended after fifteen years, with the right to argue for less.
The petitioner testified that he was not going to plead guilty to something he
was not guilty of. The petitioner testified that he believed that if you do
something by mutual agreement, such as this suicide pact, then it is not
murder. The petitioner testified that he believed that if he and his girlfriend
could not live together here, then they would meet in another life. He stated
that his girlfriend agreed with this belief 100 percent. The petitioner testified
that his attorney brought to him the same aforementioned plea agreement
offer at various times. . . . Eisenmann testified that he urged the petitioner
to accept the plea agreement offer many times. . . . Eisenmann said the
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district of New Haven, Docket No. CV-95-0371173-S
(June 25, 1996). That judgment recently was affirmed

in Jarrett v. Commissioner of Correction, 106 Conn.
App. 317, 942 A.2d 426 (2008). See footnote 1.

The petitioner filed a third petition for a writ of
habeas corpus in December, 2004.° In the second
amendment to the third petition, filed by counsel, the
petitioner alleged that Diette rendered ineffective assis-
tance because he failed to (1) allege that Eisenmann
did not question the petitioner’s competency at the time
he rejected the state’s plea offer and (2) file a direct
appeal from the denial of the first petition.

The court, T. Santos, J., tried the third petition in
May, 2006. She consolidated the claims alleged against
Eisenmann, finding that they concerned his failure to
have the petitioner’s competency evaluated when he
refused the state’s plea offer. The claims against Diette
in count one were derivative in that they related to
Diette’s failure to allege in the first petition that Eisen-
mann’s representation was deficient for failing to have
the petitioner’s competency reevaluated.

The court found, on the basis of Eisenmann’s testi-
mony, that he was appointed as a public defender to
represent the petitioner. In accordance with General
Statutes § 54-56d,” Eisenmann had the petitioner’s com-
petency evaluated by Walter A. Borden, a psychiatrist.

plea bargain was a good offer.” Jarrett v. Barbieri, Superior Court, judicial
district of New Haven, Docket No. CV-95-0371173-S (June 25, 1996).

5 The petitioner filed a second petition for a writ of habeas corpus in
2001. See Jarrett v. Commissioner of Correction, Superior Court, judicial
district of New Haven, Docket No. CV-01-0459316 (January 16, 2004). The
habeas court, Corradino, J., granted the motion to dismiss filed by the
respondent, the commissioner of correction, on the basis of the petition’s
being a successive petition on the issue of ineffective assistance of trial
counsel. The petitioner’s counsel agreed to the dismissal because the dis-
missal would not preclude the petitioner from filing another petition alleging
that Diette rendered ineffective assistance on the first petition.

" General Statutes § 54-56d provides in relevant part: “(a) Competency
required. Definition. A defendant shall not be tried, convicted or sentenced
while the defendant is not competent. For the purposes of this section, a
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In his report dated November 19, 1983, Borden found
that the petitioner was competent to stand trial.® Bor-
den’s report stated, however, that “[t]he only area where
there is a question related to his competency is in the
area of a self-defeating attitude, which appeared to be
a major theme in his life and which might contribute
to his sabotaging whatever legal defense he and his
counsel pursue. However, at present this does not
appear to be the case but [s]hould be considered if at
any point during the legal proceedings he appears to
be acting inappropriately.” Borden later performed a
full psychiatric evaluation of the petitioner.

In addition, Eisenmann had the petitioner’s compe-
tency evaluated by John A. Cegalis, a clinical psycholo-
gist, in June, 1984, and by Peter M. Zeman, a psychiatrist,
and David F. Berry, a psychologist, whose evaluations
were completed in February and June, 1985, respec-
tively. All four of the petitioner’s mental health experts
found him to be psychotic, having schizophrenic disor-
der, paranoid type.? All four of them opined that the

defendant is not competent if the defendant is unable to understand the
proceedings against him or her or to assist in his or her own defense.

“(b) Presumption of competency. A defendant is presumed to be compe-
tent. The burden of proving that the defendant is not competent by a prepon-
derance of the evidence and the burden of going forward with the evidence
are on the party raising the issue. The burden of going forward with the
evidence shall be on the state if the court raises the issue. The court may
call its own witnesses and conduct its own inquiry.

“(c) Request for examination. If, at any time during a criminal proceeding,
it appears that the defendant is not competent, counsel for the defendant
or for the state, or the court, on its own motion, may request an examination
to determine the defendant’s competency. . . .”

8 Borden made the following findings with respect to the petitioner. “[The
petitioner], on examination, is a man of above average intelligence. He was
able to give an account of understanding of the charges against him as well
as a basic understanding of court procedures and roles of participants. He
has an appreciation of possible penalties. He can provide counsel with a
factual account of the issues involved in the case and he is able to work
with counsel in his own defense.”

? The four mental health experts who testified at the petitioner’s criminal
trial “described the [petitioner] as suffering from delusional beliefs about
‘astroplaning,’ reincarnation, and the existence of life on another planet. In
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petitioner could neither appreciate the wrongfulness of
his conduct nor conform his conduct to the require-
ments of the law on September 6, 1983. Donald R. Gray-
son, a psychiatrist, evaluated the petitioner on behalf
of the state. He also found the petitioner to be psychotic
but concluded that he was capable of conforming his
conduct to the requirements of the law.

The court found that prior to the criminal trial, Eisen-
mann negotiated a plea offer under which the petitioner
could enter a plea of nolo contendere or plead guilty
to manslaughter under the Alford doctrine' on the basis
of extreme emotional disturbance or on the basis of
intending to injure but not to kill. Pursuant to the plea
offer, the petitioner’s sentence was to be limited to
twenty years, and the prosecutor was to recommend
fifteen years incarceration. The petitioner would have
the right to argue for less and to go before the sentence
review board. Eisenmann presented the offer to the
petitioner, and the two of them discussed the offer a
number of times. The petitioner understood that he was
exposed to a sentence of sixty years or a commitment
to Whiting Forensic Division of Connecticut Valley Hos-
pital if he went to trial. Eisenmann advised the peti-
tioner to accept the offer. The petitioner did not accept
the offer because he wanted to go to trial and to explain
why he killed the victim and why he was going to kill
himself, too."! The petitioner told Eisenmann that he
did not want to take legal responsibility for the victim’s
death because it was his intention to complete the sui-
cide pact, despite the importance of the plea offer.
The court also found that after he was sentenced, the

their view, the [petitioner’s] psychopathology genuinely led him to believe
that, in stabbing the victim, he was not harming her or causing her pain
but was instead enabling her to be reunited with him in another place and
in another form.” State v. Jarrett, supra, 218 Conn. 772.

" See North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d
162 (1970).

1 Borden testified at the criminal trial that the petitioner was a suicide risk.
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petitioner began to read about and to speak with others
about reincarnation, leading him to decide that suicide
was not the answer.

Walter C. Bansley testified as a criminal defense
expert on behalf of the petitioner at trial on the third
petition. He also reviewed the transcripts of the criminal
trial and the trial of the first petition, Borden’s report
and the reports of the other mental health professionals.
According to Bansley, the standard of care in a case in
which an attorney thought that the client could not
participate in formulating a defense strategy required
the attorney to refer the criminal defendant for a compe-
tency evaluation. In Bansley’s opinion, when the peti-
tioner refused to accept the plea offer, Eisenmann
should have referred the petitioner for another compe-
tency evaluation.

The court also heard testimony from Kenneth M.
Selig, a psychiatrist and member of the Connecticut
bar, who was retained by the petitioner to determine
whether there were any psychiatric issues relevant to
this matter. In forming his opinion, Selig reviewed the
petitioner’s mental health evaluations from before and
after the petitioner’s arrest, and from before and after
the criminal trial. He read the transcripts of the criminal
trial and the trial of the first petition. Selig interviewed
the petitioner in 2002 and one week prior to the habeas
trial before Judge Santos. Selig opined that the peti-
tioner was psychotic between 1983 and 1985, at a mini-
mum. He further opined that there was a nexus between
the psychosis and the issue of competency at the time
the petitioner was presented with the plea offer and
that the petitioner was not competent to appreciate the
offer. According to Selig, the petitioner was not able
to pull himself out of the dominant psychotic thinking
in order to evaluate rationally the cost and benefits of
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the plea offer and going to trial.®> The court did not
assign much weight to Selig’s testimony, however, find-
ing that Selig evaluated the petitioner almost twenty
years after the state extended the plea offer and that
the petitioner fully appreciated the offer.

The court concluded that Eisenmann thoroughly
investigated the criminal case and was prepared to
defend the charges against the petitioner on the basis
of the petitioner’s mental disease or defect. The case
need not have been tried, however, as the state made
the petitioner a plea offer. Eisenmann conveyed the
offer to the petitioner on numerous occasions, emphati-
cally advising him to accept the offer. Eisenmann, how-
ever, did not have the power to enter a plea that was
inconsistent with the petitioner’s wishes. “[T]he consti-
tutional rights of a defendant cannot be waived by his
counsel under such circumstances [where the defen-
dant does not want to plead guilty]. . . . [This] would
shut off the defendant’s constitutional right to confront
and cross-examine the witnesses against him which he
would have an opportunity to do under a plea of not
guilty.” Brookhart v. Janis, 384 U.S. 1, 7-8, 86 S. Ct.
1245, 16 L. Ed. 2d 314 (1966).

The petitioner’s testimony at the trial on the third
petition was consistent with his testimony at trial on
the first petition. The petitioner did not want to enter
a guilty plea because he wanted to tell his side of the
story and to convince the fact finder that he was not
guilty of murder.” To convince the court that he was

2In its memorandum of decision, the court stated that implicit in the
petitioner’s claim that Eisenmann’s assistance was ineffective is the notion
that the reasonableness of the petitioner’s rejecting the state’s plea offer
can be measured by the difference between the possible maximum sentence
for the murder charge then pending and the sentence offered by the state
for a plea of guilty of manslaughter.

3 The petitioner, in fact, did not testify at the criminal trial on the basis
of Eisenmann’s advice that he should not testify. Eisenmann testified at the
trial in this case that he advised the petitioner that he would come across
to the trial court as being too intelligent and derail the foundation of mental
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not guilty, the petitioner alleged an affirmative defense
that he was not guilty by reason of mental disease or
defect. Four expert witnesses, psychologists and psy-
chiatrists, evaluated the petitioner and testified on his
behalf at the criminal trial. The state’s expert, Grayson,
agreed in large part with the petitioner’s experts, but
he did not agree that the petitioner was not capable of
conforming his conduct to the requirements of law.

On the basis of the evidence presented at the habeas
trial in this case, the court found that there was no
evidence that Eisenmann’s assessment and conclu-
sions, which resulted in no further competency evalua-
tions of the petitioner, was deficient performance. To
the contrary, the petitioner’s preparation for trial,
including meetings with mental health experts for pur-
poses of evaluation, underscored that the petitioner
was able to work with counsel and was capable of
assisting in his defense. Eisenmann never detected a
change in the petitioner’s demeanor, attitude or line of
reasoning from the time he first met him. The court
found that there was no evidence that the petitioner
did not understand the proceedings or was unable to
assist in his defense. The petitioner was clear that he
did not want to accept the plea offer because he wanted
to go before the panel of three judges and explain
the situation.

On the basis of its findings, the court concluded that
the petitioner could not prevail on the claims of ineffec-
tive assistance of trial and habeas counsel on the issue
of a competency evaluation at the time the petitioner
rejected the plea offer. This conclusion is supported by
the court’s finding that Eisenmann reasonably relied
on Borden’s opinion that the petitioner was competent

disease or defect laid by the four mental health professionals. The court
concluded that Eisenmann’s advice was not deficient performance of trial
counsel. The petitioner has not challenged that conclusion on appeal.



108 Conn. App. 59 MAY, 2008 69

Jarrett v. Commissioner of Correction

to stand trial, and monitored the petitioner’s behavior
and observed no changes indicative of a self-defeatist
attitude. Eisenmann reasonably believed that the peti-
tioner’s rejection of the plea offer did not evidence
incompetence because the petitioner believed that he
was not guilty and wanted to tell his side of the story.
The court also found that the petitioner rejected the
plea offer because he wanted to tell his side of the
story, not because he did not care about his defense.
The petitioner consistently stated that reason from the
time he met with Eisenmann until he testified at the trial
of his first petition and then in this case. The petitioner
therefore failed to demonstrate that Eisenmann’s per-
formance was deficient.

As to the claim that Diette provided ineffective
habeas assistance for failing to allege that Eisenmann’s
representation was ineffective for failing to obtain a
second competency evaluation, it was derivative of the
claim against Eisenmann and, thus, failed, too. See
Denby v. Commissioner of Correction, 66 Conn. App.
809, 812-13, 786 A.2d 442 (2001) (“To succeed in his
bid for a writ of habeas corpus, the petitioner must
prove both (1) that his appointed habeas counsel was
ineffective, and (2) that his trial counsel was ineffective.
. . . Only if the petitioner succeeds in what he admits
is aherculean task will he receive anew trial.” [Citations
omitted; internal quotation marks omitted.]), cert.
denied, 2569 Conn. 908, 789 A.2d 994 (2002); but see
footnote 1.

“The standard of appellate review of habeas corpus
proceedings is well settled. The underlying historical
facts found by the habeas court may not be disturbed
unless the findings were clearly erroneous. . . . His-
torical facts constitute a recital of external events and
the credibility of their narrators. So-called mixed ques-
tions of fact and law, which require the application of
a legal standard to the historical-fact determinations,
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are not facts in this sense. . . . Whether the represen-
tation a defendant received at trial was constitutionally
inadequate is a mixed question of law and fact. . . .
As such, that question requires plenary review by [an
appellate] court unfettered by the clearly erroneous
standard.” (Internal quotation marks omitted.) Johnson
v. Commissioner of Correction, 285 Conn. 556, 576, 941
A.2d 248 (2008). The petitioner does not claim that the
court’s findings are clearly erroneous.

To determine whether the petitioner has demon-
strated that counsel’s performance was ineffective, we
apply the two part test established in Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984). Claims of ineffective assistance during a
criminal proceeding “must be supported by evidence
establishing that (1) counsel’s representation fell below
an objective standard of reasonableness, and (2) coun-
sel’'s deficient performance prejudiced the defense
because there was a reasonable probability that the
outcome of the proceedings would have been different
had it not been for the deficient performance. . . . The
first prong requires a showing that counsel made errors
so serious that counsel was not functioning as the coun-
sel guaranteed the defendant by the [s]ixth [a]mend-
ment.” (Citation omitted; emphasis in original; internal
quotation marks omitted.) Jokhnson v. Commissioner
of Correction, supra, 285 Conn. 575-76.

The substance of the petitioner’s claim on appeal is
that Eisenmann failed to recognize the self-defeating
attitude that Borden had forewarned. The petitioner
does not argue that his failure to accept the plea offer
is evidence of incompetence itself but that it is evidence
that he did not care about his defense. The shortcoming
with that argument is that the court found that the
petitioner rejected the plea offer, not because the peti-
tioner did not care about his defense, but because he
did not think that he was guilty of murder and wanted
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to explain his side of the story to the trial court, which
suggests that he cared a good deal about his defense.
The court found that Eisenmann was aware of Borden’s
admonition and monitored the petitioner’s behavior
throughout his representation. At no time did the peti-
tioner’s behavior exhibit self-defeat.

The petitioner also argues that at the time he rejected
the plea offer, he did not have the capacity to make
reasoned choices due to his apathy and delusional con-
dition. The theme of apathy repeats itself in the petition-
er's argument and is heavily reliant on his trial
testimony. He testified that the plea offer did not mean
anything to him. “I wanted to go to trial. I wanted to
be able to have a chance to explain what had happened,
why we did what we did. And if I had taken the offer,
that wouldn’t have happened. And I planned on killing
myself at the end, anyway, to join her, so it didn’t matter
if they gave me five minutes or 500 years.” This testi-
mony was sufficient for the habeas court to have found
that the petitioner rejected the plea offer because he
wanted to explain himself to the trial court. Moreover,
the petitioner’s statement concerning his desire to join
the victim does not reflect apathy but a mission and
desire to fulfill his pact with the victim.

In the final analysis, the petitioner presented the
court with no persuasive evidence that he was not com-
petent when he rejected the plea offer. Selig had no
opinion as to Borden’s November 19, 1983 finding that
the petitioner was competent to stand trial. Our statutes
define incompetency as the inability to understand the
proceedings or to assist in one’s defense. See State v.
Bagley, 101 Conn. App. 653, 6564-55, 922 A.2d 1128
(2007). The court found that the petitioner understood
the charges against him, the role of the court, the prose-
cutor and his counsel, and the risks of being found guilty
or being confined to the Whiting Forensic Division of
Connecticut Valley Hospital. The court found explicitly
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that the petitioner cooperated with counsel and helped
to prepare for trial by undergoing numerous psychiatric
and psychological evaluations in support of the affirma-
tive defense of mental disease or defect.

Moreover, the petitioner presented no evidence to
overcome the presumption of his competency at the
time he rejected the plea offer. See General Statutes
§ 54-56d (b). The respondent, the commissioner of cor-
rection, has pointed out that to overcome the presump-
tion of competency, the petitioner was required to
demonstrate that there was a reasonable doubt about
his competency at trial. See State v. Ross, 269 Conn.
213, 272, 849 A.2d 648 (2004). A reasonable doubt is
established by means of substantial evidence, not mere
allegations of incompetence. Id. Although Selig testified
that the petitioner was incompetent, as noted, the court
did not give much weight to his testimony, given that
he interviewed the petitioner twenty years after the fact.
The finder of fact is the arbiter of credibility. Morales v.
Commissioner of Correction, 99 Conn. App. 506, 510,
914 A.2d 602, cert. denied, 282 Conn. 906, 920 A.2d 308
(2007). The finder of fact may believe, some, none or
all of the testimony of an expert witness. State v. Cuesta,
68 Conn. App. 470, 484, 791 A.2d 686, cert. denied, 260
Conn. 914, 796 A.2d 559 (2002). Even though a criminal
defendant is mentally ill, his illness is not per se evi-
dence of incompetence. State v. Ross, supra, 273. Even
attempted suicide does not establish reasonable doubt
as to competence. Myers v. Manson, 192 Conn. 383,
388, 472 A.2d 759 (1984).

Our Supreme Court’s decision in Ross is helpful to
resolving the issue before us now. That case demon-
strates that a competent, but mentally ill, criminal
defendant may choose not to follow the advice of coun-
sel and to choose a course others think clearly is not
in his best interest. “The defendant’s suicide attempt,
his attempt to stipulate to the imposition of the death
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penalty and his counsel’s statements at the hearing on
the motion for a competency examination do not com-
pel a different conclusion [that the defendant was
unable to assist counsel].” State v. Ross, supra, 269
Conn. 273. “Similarly, the defendant’s past attempts to
stipulate to the imposition of the death penalty did
not raise a reasonable doubt as to his competency,
especially in light of the fact that he was found compe-
tent . . . at the time he was pursuing the stipulation.”
Id. Our Supreme Court concluded with respect to the
defendant in Ross that he “not only understood the
nature of the proceedings but also was able to communi-
cate with and assist his counsel.” Id. The lesson is that
courts may not construe a defendant’s decision to pro-
ceed to trial as evidence of incompetence merely
because others conclude the decision is not in the defen-
dant’s best interest. In this case, the court found that
the petitioner was able to communicate with Eisen-
mann and to assist with the defense. On the basis of
our review, we conclude that there is substantial evi-
dence in the record to support those findings and
legal conclusions.

For these reasons, the court properly concluded that
Eisenmann’s representation was not deficient for failing
to secure a second competency evaluation of the peti-
tioner. The claim against Diette that is grounded in the
question of the petitioner’s competence is derivative of
the claims against Eisenmann and also fails. See Lozada
v. Warden, 223 Conn. 834, 842, 613 A.2d 818 (1992).

The judgment is affirmed.

In this opinion the other judges concurred.
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statewide grievance committee in connection with the defendant’s repre-
sentation of a client in an employment discrimination action, appealed
to this court from the judgment of the trial court finding her in violation
of the Rules of Professional Conduct and suspending her from the
practice of law for eighteen months. Held:

1. The defendant’s claim to the contrary notwithstanding, the trial court
properly conducted the presentment proceeding de novo.

2. The defendant could not prevail on her claim that she was denied due
process when she was not able to confront and to cross-examine the
complainant at the presentment before the trial court, which admitted
atranscript of the complainant’s prior testimony from the hearing before
the plaintiff’s reviewing committee; under the circumstances here, where
the defendant had a full and fair opportunity and did cross-examine the
complainant at the hearing before the reviewing committee and where
the complainant was unavailable at trial, the admission of the complain-
ant’s prior testimony did not deprive the defendant of due process.
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Opinion

HENNESSY, J. The defendant, Rebecca L. Johnson,
an attorney licensed to practice law in the state of
Connecticut,' appeals from the judgment rendered on
a presentment in which the trial court adjudged her
guilty of professional misconduct in violation of rules
14 (a),2 1.5 (b) and (¢)? and 1.15 (b)* and suspended
her from the practice of law for eighteen months. On
appeal, the defendant claims that the court (1) did not
conduct the presentment proceeding de novo, and (2)
violated her due process rights when she was unable

! The defendant is presently suspended from the practice of law.

2Rule 1.4 (a) of the Rules of Professional Conduct (2003) provides: “A
lawyer shall keep a client reasonably informed about the status of a matter
and promptly comply with reasonable requests for information.”

3 Rule 1.5 of the Rules of Professional Conduct (2003) provides in relevant
part: “(b) When the lawyer has not regularly represented the client, the
basis or rate of the fee, whether and to what extent the client will be
responsible for any court costs and expenses of litigation, and the scope
of the matter to be undertaken shall be communicated to the client, in
writing, before or within a reasonable time after commencing the representa-
tion. This subsection shall not apply to public defenders or in situations
where the lawyer will be paid by the court or a state agency.

“(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited
by subsection (d) or other law. A contingent fee agreement shall be in
writing and shall state the method by which the fee is to be determined,
including the percentage or percentages of the recovery that shall accrue
to the lawyer as a fee in the event of settlement, trial or appeal, whether
and to what extent the client will be responsible for any court costs and
expenses of litigation, and whether such expenses are to be deducted before
or after the contingent fee is calculated. Upon conclusion of a contingent
fee matter, the lawyer shall provide the client with a written statement
stating the outcome of the matter and, if there is a recovery, showing the
remittance to the client and the method of its determination.”

‘Rule 1.15 (b) of the Rules of Professional Conduct (2003) provides:
“Upon receiving funds or other property in which a client or third person
has an interest, a lawyer shall promptly notify the client or third person.
Except as stated in this rule or otherwise permitted by law or by agreement
with the client, a lawyer shall promptly deliver to the client or third person
any funds or other property that the client or third person is entitled to
receive and, upon request by the client or third person, shall promptly render
a full accounting regarding such property.”
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to confront and to cross-examine the complainant dur-
ing the presentment. We affirm the judgment of the
trial court.

The following facts are relevant to the defendant’s
appeal. The defendant was duly admitted as a member
of the Connecticut bar on or about December 10, 1993.
In December, 2001, the complainant, Anthony Amabile,
retained the defendant to represent him regarding a
claim of employment discrimination against his former
employer. The complainant gave the defendant a $750
retainer, and a retainer agreement was signed. The
defendant prepared a complaint dated February 19,
2002, and filed it with the commission on human rights
and opportunities (commission).Thereafter, the com-
mission forwarded the complaint to the Equal Employ-
ment Opportunity Commission (federal agency) for
processing. On April 24, 2002, the federal agency con-
tacted the complainant by letter, requesting additional
information to process the complaint. The federal
agency informed the complainant that the information
could be given either through an in-person interview
at the federal agency or through a questionnaire, but
the information had to be received within thirty days
or the complaint would be dismissed. The defendant
requested the questionnaire, but the federal agency did
not send a complete document. On or about May 30,
2002, the defendant requested the missing pages from
the federal agency. On June 24, 2002, the full question-
naire was sent to the defendant via facsimile. In July,
2002, the defendant learned that as a result of a prior
presentment, she was being disciplined by the courts
and was suspended from the practice of law for one
year beginning on September 1, 2002. On February 24,
2003, the federal agency sent notice to the defendant
that it had dismissed the complainant’s claim because
the requested information had never been provided.
The dismissal notice advised the complainant that he
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had ninety days from that date to file a lawsuit in either
state or federal court. No action was filed on the com-
plainant’s behalf. He therefore requested a return of
the $750 retainer, but no refund was made.

The plaintiff, the statewide grievance committee, pre-
sented its case to the court at a hearing on August 4,
2006. The plaintiff called the defendant to testify and
also introduced a number of exhibits. The plaintiff filed
transcripts of the proceedings before the plaintiff’s
reviewing committee® in the case and a record of past
grievances that had been filed against the defendant.
The plaintiff rested its case on this evidence. The defen-
dant was allowed a continuance to subpoena witnesses
for her defense. When court reconvened in this matter
on August 24, 2006, the defendant filed a motion to
dismiss on the basis of the alleged denial of her due
process rights to a fair trial. This motion was based on
her claim that she had been denied the right to cross-
examine the complaining witness during the Superior
Court presentment proceeding. When asked by the
court whether she had the chance to question the com-
plainant at the prior hearing before the reviewing com-
mittee, the defendant stated that she had. The court
questioned the plaintiff as to the complainant’s avail-
ability, and the court was informed that the complainant
was residing out of state and was unable to make the
trip to court. The court denied the motion to dismiss
and admitted into evidence the transcript of the com-
plainant’s prior testimony and his cross-examination by
the defendant.

On November 1, 2006, in a memorandum of decision,
the court held that the plaintiff had demonstrated by
clear and convincing evidence that the defendant was
guilty of professional misconduct. The court suspended
the defendant from the practice of law for eighteen

> See Practice Book § 2-35.
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months to run concurrently with the prior imposed
suspension that she was under at that time. It was
further ordered that to be readmitted to practice, the
defendant must apply for such readmission and show
recent participation in a professional ethics course
focusing on Connecticut’s Rules of Professional Con-
duct and a course in law office management, both to
last a minimum of three hours, and to take and pass
the Multistate Professional Responsibility Examination
within three years of the application for readmission.

Before addressing the defendant’s specific claims,
our analysis begins with a review of the legal principles
that govern attorney disciplinary proceedings. “An
attorney is admitted to the practice of law on the implied
condition that the continuation of this right depends on
remaining a fit and safe person to exercise it.” Statewide
Grievance Committee v. Fountain, 56 Conn. App. 375,
377, 743 A.2d 647 (2000). The Rules of Professional
Conduct bind attorneys to uphold the law and to act
in accordance with high standards in both their personal
and professional lives. See Rules of Professional Con-
duct, preamble. As officers and commissioners of the
court, attorneys are in a special relationship with the
judiciary and are “subject to the court’s discipline.”
Statewide Grievance Committee v. Fountain, supra,
377.

It is well established that “[jludges of the Superior
Court possess the inherent authority to regulate attor-
ney conduct and to discipline the members of the bar.
. . . It is their unique position as officers and commis-

sioners of the court . . . which casts attorneys in a
special relationship with the judiciary and subjects
them to its discipline. . . . [T]he judges have empow-

ered the statewide grievance committee to file present-
ments in Superior Court seeking judicial sanctions
against those claimed to be guilty of misconduct. . . .
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In carrying out these responsibilities . . . the [state-
wide grievance committee] is an arm of the court
. . . .7 (Internal quotation marks omitted.) Statewide
Grievance Committee v. Whitney, 227 Conn. 829, 838,
633 A.2d 296 (1993), quoting Sobocinski v. Statewide
Grievance Committee, 215 Conn. 517, 5256-26, 576 A.2d
532 (1990). “A court disciplining an attorney does so
not to punish the attorney, but rather to safeguard the
administration of justice and to protect the public from
the misconduct or unfitness of those who are members
of the legal profession.” Statewide Grievance Commit-
tee v. Fountain, supra, 56 Conn. App. 378.

Our court recently has clarified the appropriate appel-
late standard of review for cases involving attorney
grievance appeals. In Brunswick v. Statewide Griev-
ance Committee, 103 Conn. App. 601, 931 A.2d 319,
cert. denied, 284 Conn. 929, 934 A.2d 244 (2007), this
court, after thorough analysis, determined that “the
clearly erroneous standard . . . is the preferable stan-
dard of review in attorney grievance appeals.” Id., 613.
“A court reviewing an attorney disciplinary proceeding,
therefore, retains its inherent authority over the disci-
pline of its officers in those instances when, despite
the evidence in the record, it nevertheless is left with
a definite and firm conviction that a mistake has been
made.” Id., 614. With that standard in mind, we turn to
the defendant’s claims.

I

The defendant claims that the court did not conduct
the presentment proceeding de novo. The plaintiff
argues that after it initiated the presentment, a de novo
evidentiary proceeding was held. We agree with the
plaintiff.

The grievance review committee and the courts have
their own distinct functions in the grievance process.
“[G]rievance panels and reviewing committees carry
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out what are essentially investigative, fact-bound func-
tions that only determine the probability that an act of
attorney misconduct has occurred. [T]here is no
requirement that, in order to maintain the essential attri-
butes of the judicial power, all determinations of fact
in constitutional courts shall be made by judges. . . .
For its part, the statewide grievance committee’s only
function . . . was to initiate the presentment. . . .
The ultimate decision as to whether an act of miscon-
duct had occurred reposed solely with the judge, as
did the power to administer an appropriate sanction.”
(Citations omitted; internal quotation marks omitted.)
Statewide Grievance Committee v. Presnick, 215 Conn.
162, 167, 575 A.2d 210 (1990). We conclude that the
trial court conducted a de novo evidentiary proceeding
on the presentment in this case.

II

The defendant claims that she was denied due pro-
cess of law when she was not able to confront and
to cross-examine the complainant at the presentment
before the court. The plaintiff argues that the court was
correct in admitting the transcripts of the reviewing
committee hearings into evidence upon the unavailabil-
ity of the complainant. We agree with the plaintiff.

The following facts are relevant to the defendant’s
claim. The plaintiff offered the transcripts of the
reviewing committee’s hearings without objection from
the defendant. It was only when the defendant was told
that the plaintiff was resting after her testimony that
she objected to the offer of the complainant’s testimony
through the transcripts. The defendant was then given
a continuance to subpoena the witnesses she wanted
to present for her case-in-chief. On the date that was
set for resuming the hearing, the defendant had not
subpoenaed the complainant and instead went forward
with an oral motion to dismiss on the basis of her claim
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that she was denied her right to cross-examine the
complainant. At that hearing, counsel for the plaintiff
stated to the court that she had spoken to the complain-
ant since the first hearing and that he lived out of state
and was not able to make the trip to court. During a
colloquy with the court, the defendant twice admitted
that she had cross-examined the complainant at the
prior reviewing committee hearing. The court made a
finding orally that the complainant was unavailable and
that there was no evidence before the court that the
reliability or veracity of the complainant had been
brought into question. After ruling, the court took a
brief recess so that the defendant could consider what
evidence she wanted to present in her defense. Repre-
senting herself, she then presented her case-in-chief to
the court.

“We begin our analysis with a review of the legal
principles that govern attorney disciplinary proceed-
ings. In part because such actions are adversary pro-
ceedings of a quasi-criminal nature . . . attorneys
subject to disciplinary proceedings are entitled to due
process of law. . . . A license to practice law is a prop-
erty interest that cannot be suspended without due
process. . . . Due process, however, is a flexible con-
cept, and a determination of the particular process that
is due depends on the nature of the proceeding and the
interests at stake.” (Citations omitted; internal quota-
tion marks omitted.) Statewide Grievance Committee
v. Botwick, 226 Conn. 299, 306-307, 627 A.2d 901 (1993).

Because a grievance hearing is quasi-criminal in
nature, we look to criminal law to resolve the defen-
dant’s claim. “Under Crawford v. Washington, [541 U.S.
36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004)], the hearsay
statements of an unavailable witness that are testimo-
nial in nature may be admitted under the sixth amend-
ment’s confrontation clause only if the defendant has
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had a prior opportunity to cross-examine the declar-
ant.”® State v. Slater, 285 Conn. 162, 169, 939 A.2d
1105 (2008).

The record clearly shows that the defendant had a
full and fair opportunity and did in fact cross-examine
the complainant at the reviewing committee hearing.
Admission of the complainant’s prior testimony did not
deprive the defendant of due process.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. JOHN ASHLEY FARMER
(AC 27895)

Gruendel, Beach and Peters, Js.
Syllabus

Convicted of the crimes of kidnapping in the second degree and assault in
the third degree in connection with an incident involving C, the defen-
dant, who had been acquitted of sexual assault in the first degree in
connection with the same incident, appealed to this court. The defendant
claimed, inter alia, that the trial court misapplied the rule of evidence
(§ 6-11 [c]) governing the admission of constancy of accusation testi-
mony when it admitted certain testimony from two witnesses concerning
C’s description of the injuries inflicted on her by the defendant. Held:

1. The nonconstitutional claim by the defendant that, although the constancy
of accusation testimony was admissible with respect to the sexual
assault charge, the trial court should not have admitted that testimony
without informing the jury to disregard it with respect to the kidnapping
and assault charges did not warrant appellate review, the defendant
not having objected to the admission of the testimony of either of the
constancy of accusation witnesses on that basis at trial.

2. The defendant’s unpreserved claim that he was entitled to a new trial
because of defects in the trial court’s jury instructions on constancy of

¢ Under the United States Supreme Court’s decision in Crawford, a testi-
monial statement is “[a] solemn declaration or affirmation made for the
purpose of establishing or proving some fact.” (Internal quotation marks
omitted.) Crawford v. Washington, supra, 541 U.S. 51; State v. Slater, 285
Conn. 162, 170, 939 A.2d 1105 (2008). The complainant’s testimony was
therefore testimonial.
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accusation evidence was unavailing; the defendant, who neither objected
to the instructions at trial nor filed a request to charge on the analysis
of constancy of accusation testimony, could not on appeal be heard to
challenge the validity of the trial court’s instructions, his counsel having
acknowledged approval of that court’s instructions and the Supreme
Court previously having determined that arguments about evidence of
constancy of accusation have no constitutional implications.

Jury instruction that constancy of accusation evidence may be used to
corroborate a complainant’s testimony only with respect to a charge of
sexual assault, suggested for future cases.

Argued March 25—officially released May 27, 2008
Procedural History

Substitute information charging the defendant with
the crimes of sexual assault in the first degree, kidnap-
ping in the first degree and assault in the second degree,
brought to the Superior Court in the judicial district of
New Britain and tried to the jury before D’Addabbo, J.;
verdict and judgment of guilty of the lesser included
offenses of kidnapping in the second degree and assault
in the third degree, from which the defendant appealed
to this court. Affirmed.

Glenn W. Falk, special public defender, for the appel-
lant (defendant).

Timothy F. Costello, special deputy assistant state’s
attorney, with whom, on the brief, were Scott J. Mur-
phy, state’s attorney, and Brian Preleski, senior assis-
tant state’s attorney, for the appellee (state).

Opinion

PETERS, J. The constancy of accusation doctrine,
which is codified in Connecticut Code of Evidence § 6-
11 (c), permits the state to corroborate the testimony
of a victim of a sexual assault by presenting evidence
that the victim reported the fact and the timing of the
assault to other persons. State v. Troupe, 237 Conn.
284, 304-305, 677 A.2d 917 (1996) (en banc). The princi-
pal issue in this criminal appeal is whether the trial
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court complied with the limitations on such testimony
imposed by Troupe when it admitted into evidence the
testimony of two witnesses to whom the complainant
in this case spoke the morning after the alleged assault.
We affirm the judgment of the trial court in favor of
the state.

In a substitute information filed December 1, 2005,
the state charged the defendant, John Ashley Farmer,
with sexual assault in the first degree in violation of
General Statutes § 53a-70 (a) (1), kidnapping in the first
degree in violation of General Statutes § 53a-92 (a) (2)
(A) and assault in the second degree in violation of
General Statutes § 53a-60 (a) (1). The jury found the
defendant not guilty of the offense of sexual assault
but found him guilty of the lesser included offenses of
kidnapping in the second degree in violation of General
Statutes § 53a-94! and assault in the third degree in
violation of General Statutes § 53a-61 (a) (1).2 The trial
court sentenced the defendant to a term of twenty years
of incarceration. He has appealed.

The jury reasonably could have found the following
facts. The defendant and the complainant lived together
in an apartment in Bristol. Starting in mid-morning on
October 19, 2004, they began to drink heavily and con-
tinued to do so through the day and evening. After
watching a baseball game on television at the home of
the defendant’s brother, the complainant began to drive
both of them home. The defendant insisted that he

! General Statutes § 53a-94 provides: “(a) A person is guilty of kidnapping
in the second degree when he abducts another person.

“(b) Kidnapping in the second degree is a class B felony for which three
years of the sentence imposed may not be suspended or reduced by the
court.”

2 General Statutes § 53a-61 provides in relevant part: “(a) A person is
guilty of assault in the third degree when: (1) With intent to cause physical
injury to another person, he causes such injury to such person or to a third
person . . . .

“(b) Assault in the third degree is a class A misdemeanor . . . .”
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should drive because she was too inebriated to do so.
He assaulted her physically to force her to relinquish
the driving of the car to him. Instead of driving them
home to their apartment, the defendant drove to a deso-
late dirt road in Burlington where he resumed his physi-
cal assault of the complainant, removed her
underclothes and engaged in sexual conduct with her.
Eventually, the defendant drove the complainant to his
mother’s house in Bristol. The next morning he allowed
her to drive herself home.

When the complainant returned to the apartment, she
reported that she had been sexually assaulted both to
her daughter and to a friend, Angelo Russell, who was
there awaiting transportation to work. She then called
the police, whom she accompanied to the dirt road
where the defendant had taken her. There they found
her ripped underwear on the ground. A subsequent
physical examination of the complainant at Bristol Hos-
pital confirmed that she had been beaten.

The defendant did not deny striking the complainant
but said that he had done so in self-defense after the
complainant had begun hitting him. He acknowledged
that he had engaged in sexual conduct with the com-
plainant but alleged that their sexual engagement had
been consensual. The jury rejected his first defense but
accepted the second one.

The defendant’s appeal raises two issues. He main-
tains that the trial court (1) improperly overruled his
objection to the testimony of the two witnesses who
testified about the complainant’s description of the
injuries inflicted on her by the defendant and (2) vio-
lated his constitutional rights by instructing the jury
that the testimony of these witnesses was probative to
corroborate the testimony of the complainant. We
disagree.
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I

Connecticut Code of Evidence § 6-11 (c) provides
that “[a] person to whom a sexual assault victim has
reported the alleged assault may testify that the allega-
tion was made and when it was made, provided the
victim has testified to the facts of the alleged assault
and to the identity of the person or persons to whom
the assault was reported. Any testimony by the witness
about details of the assault shall be limited to those
details necessary to associate the victim’s allegations
with the pending charge. The testimony of the witness
is admissible only to corroborate the victim’s testimony
and not for substantive purposes.” The defendant main-
tains that the trial court in this case misapplied § 6-11
(¢) in permitting the state to present evidence by the
complainant’s daughter and Russell.

Pursuant to State v. Saucier, 283 Conn. 207, 926 A.2d
633 (2007) (en banc), our review of the defendant’s
claim that the trial court misapplied the code of evi-
dence involves a two step process of review. We must
first decide whether the evidence at issue properly can
be characterized as falling within the permissible range
of corroborative evidence in prosecutions for sexual
assault. Our standard for review of this issue is plenary.
If that threshold has been crossed, we then must decide
whether the trial court’s decision to admit the testimony
into evidence, premised on a correct view of the law,
was an abuse of discretion. Id., 218.

Under the circumstances of this case, we cannot fault
the two evidentiary rulings that the defendant chal-
lenges. The defendant virtually concedes that the admis-
sion of the disputed evidence to corroborate the
testimony of the complainant comported with the con-
straints on evidence of constancy of accusation in sex-
ual assault cases that our Supreme Court set out in
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State v. Troupe, supra, 237 Conn. 304-305.% This court
is obliged to follow the dictates of our Supreme Court.
The trial court properly interpreted and applied § 6-
11 (o).

The gravamen of the defendant’s objection to the
testimony of the constancy of accusation witnesses is
not that this testimony was improperly admitted with
respect to the charge of sexual assault. Indeed, he was
acquitted of that charge. He claims instead that the
testimony should not have been admitted without
informing the jury to disregard it with respect to the
charges of kidnapping and assault, of which he was
convicted. At trial, however, he did not object to the
admission of the testimony of either of the constancy
of accusation witnesses on that basis. This nonconstitu-
tional claim does not, therefore, warrant appellate
review. Practice Book § 60-5; Lorthe v. Commissioner
of Correction, 103 Conn. App. 662, 699, 931 A.2d 348,
cert. denied, 284 Conn. 939, 937 A.2d 696 (2007).

I

The defendant’s alternate argument in this appeal is
that he is entitled to a new trial because of defects in
the instructions on constancy of accusation evidence
that the court gave the jury. With respect to each of
the two constancy of accusation witnesses, the trial
court instructed the jury during the trial that their evi-
dence was “admitted solely to corroborate or not cor-
roborate [the complainant’s] testimony in court . . . .
This evidence of out-of-court statements by [the com-
plainant] of a sexual assault against her by the defen-
dant is not to be considered by you to prove the truth
of the matter asserted in those out-of-court statements.”

3 Indeed, as the state notes, the defendant has failed to identify any aspect
of the testimony of either of these witnesses that overstepped the boundaries
set by Troupe.
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The trial court reiterated this instruction at the end of
the trial.

The defendant did not object to these instructions at
any time during the trial. He did not file a request to
charge on the analysis of constancy of accusation testi-
mony. Furthermore, after the trial court reviewed with
counsel its proposed final instructions regarding the
constancy of accusation witnesses, the court asked
defense counsel whether the instructions were “[a]ll
right, sir?” Defense counsel replied: “Yes, Your Honor.”

In light of this record, the defendant cannot now
be heard to challenge the validity of the trial court’s
instructions. Even if we were prepared to overlook
established case law that arguments about evidence of
constancy of accusation have no constitutional implica-
tions, our Supreme Court has held that “unpreserved,
waived claims, fail under the third prong of [State v.]
Golding, [213 Conn. 233, 239-40, 567 A.2d 823 (1989)].”
State v. Fabricatore, 281 Conn. 469, 482, 915 A.2d 872
(2007); accord State v. Brewer, 283 Conn. 352, 357 n.7,
360-61, 927 A.2d 825 (2007). The defendant’s claim in
this case similarly is unreviewable.

We nonetheless take this opportunity to suggest that,
in future cases in which evidence of constancy of accu-
sation is admissible into evidence, the trial court should
consider informing the jury expressly that this evidence
may corroborate the complainant’s testimony only with
respect to a charge of sexual assault. It may be difficult
for a jury to keep in mind that evidence probative of
sexual assault is not probative of kidnapping or assault.
It would, however, be appropriate to facilitate that diffi-
cult task by jury instructions expressly making this dis-
tinction.

The judgment is affirmed.

In this opinion the other judges concurred.
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ISMET SABANOVIC v. NEDZMIJA SABANOVIC

NEDZMIJA HASELJIC v. ISMET SABANOVIC
(AC 28105)

DiPentima, Gruendel and Stoughton, Js.
Syllabus

The plaintiff in the first case, I, sought a judgment dissolving his marriage
to the defendant, N. Thereafter, N filed an application in the second
case for relief from abuse, and the plaintiff filed motions to seal or limit
disclosure of documents in both the dissolution and relief from abuse
actions relating to allegations by N that I had sexually abused the parties’
two minor children. After the trial court entered orders sealing portions
of the files in both actions, including certain testimony, transcripts and
exhibits, the court, sua sponte, revoked those orders, and I appealed
to this court. Because the record before this court did not contain any
of the pertinent testimony, transcripts or exhibits and I did not file a
motion for articulation of the court’s sua sponte revocation orders, this
court could not determine whether the trial court abused its discretion
in ruling as it did, and I's claims on appeal relating to the trial court’s
decision vacating its previous orders sealing portions of the files were
not reviewable.

Argued March 14—officially released May 27, 2008
Procedural History

Action in the first case for the dissolution of a mar-
riage, and for other relief, brought to the Superior Court
in the judicial district of Ansonia-Milford and tried to
the court, Copetto, J.; judgment dissolving the marriage
and granting certain other relief; application in the sec-
ond case for, inter alia, relief from abuse, brought to
the Superior Court in the judicial district of Ansonia-
Milford, where the court, Turner, J., granted the appli-
cation; thereafter, the court, Hon. Romeo G. Petront,
judge trial referee, granted the motions of the plaintiff
in the first case, defendant in the second case, to seal
portions of the files; subsequently, the court, Hon.
Romeo G. Petroni, judge trial referee, sua sponte,
vacated its orders to seal portions of the files, and the
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plaintiff in the first case, defendant in the second case
appealed to this court. Affirmed.

Ian Cole, with whom, on the brief, were Dominick
J. Thomas, Jr., and Gayle C. Carr, for the appellant
(plaintiff in the first case, defendant in the second case).

Patrick D. Skuret, for the appellee (defendant in the
first case, plaintiff in the second case).

Opinion

DIiPENTIMA, J. The plaintiff in the first case and the
defendant in the second case (plaintiff), Ismet Saba-
novic, appeals from the trial court’s judgments revoking
sealing orders as to testimony, transcripts and exhibits
in this family matter.! Because the record before us
does not contain any of the pertinent testimony, tran-
scripts or exhibits, we are unable to consider whether
the court abused its discretion. Accordingly, we affirm
the judgments of the trial court.

The plaintiff’s appeal arises from his attempt to limit
disclosure of two files in which the defendant in the first
case and the plaintiff in the second case (defendant),
Nedzmija Haseljic,? alleged sexual misconduct by the
plaintiff as to the parties’ two minor children.? On May
12, 2006, the plaintiff filed in the parties’ dissolution

! The court’s revocation orders are final judgments for purposes of appeal
because they “so conclude[d] the rights of the parties that further proceed-
ings cannot affect them.” State v. Curcio, 191 Conn. 27, 31, 463 A.2d 566
(1983). Regardless of the outcome of the underlying proceedings, the court
would have no occasion to revisit the issues addressed by the court’s revoca-
tion orders, namely, whether the privacy interests of the parties’ children
override the public’s interest in viewing the unsealed materials.

%2 Nedzmija Sabanovic’s surname was restored to Haseljic by the judgment
of dissolution.

3The files are docket number FA-00-0069328-S, wherein the parties’
marriage was dissolved on January 17, 2001, and docket number
FA-06-4006622-S, wherein the defendant sought relief from abuse under
General Statutes § 46b-15. The latter case was dismissed shortly after this
appeal was filed.
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action a motion for contempt against the defendant for
her refusal to allow visitation in violation of a previous
order. On June 19, 2006, the court appointed a guardian
ad litem, attorney Margarita Hartley Moore, on behalf
of the minor children.* Thereafter, on June 29, 2006,
the defendant, on behalf of herself and the two minor
children, filed an application for relief from abuse
against the plaintiff. The court held hearings on the
parties’ pleadings on July 13 and 21, and October 18,
2006. On July 20, 2006, pursuant to Practice Book § 25-
59A (c), the plaintiff filed motions to seal or limit disclo-
sure of documents in both the dissolution and the relief
from abuse actions. On September 11, 2006, the court
entered sealing orders as to “testimony of the parties
and health care providers, transcripts of the parties
and health care providers and exhibits of health care
providers upon filing.” On September 18, 2006, sua
sponte, the court revoked its sealing orders, stating:
“Either party, or this court sua sponte, may reclaim this
motion to consider entering a sealing order in the future
relative to affidavits, documents, testimony of wit-
nesses filed or lodged with the court pursuant to § 25-
59A of the Connecticut Practice Book.” This appeal
followed.

In this appeal, the plaintiff claims that the court
improperly (1) vacated its previous orders sealing por-
tions of the files, including records from the department
of children and families and psychological records of
the minor children, and (2) implicitly concluded that
legitimate privacy concerns did not outweigh the pub-
lic’s interest in viewing those records.

In reviewing a trial court’s decision granting or deny-
ing a motion to seal, we consider whether the court
abused its discretion in making its decision. Vargas v.

* On appeal, the guardian ad litem has adopted the position of the plaintiff
and has elected not to file a separate brief. See Practice Book § 67-13.
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Doe, 96 Conn. App. 399, 408-409, 900 A.2d 525, cert.
denied, 280 Conn. 923, 908 A.2d 546 (2006). “Inherent

. in the concept of judicial discretion is the idea of
choice and a determination between competing consid-

erations. . . . A court’s discretion must be informed
by the policies that the relevant statute is intended to
advance. . . . When reviewing a trial court’s exercise

of the legal discretion vested in it, our review is limited
to whether the trial court correctly applied the law and
reasonably could have concluded as it did.” (Citation
omitted; internal quotation marks omitted.) Id., 409.

In filing this appeal, the plaintiff certified that no
transcript was necessary. See Practice Book § 63-4. Fur-
ther, the plaintiff did not file any motion for articulation
of the court’s sua sponte revocation orders. Without
either a transcript or an articulation of the court’s dis-
cretionary ruling, the record is inadequate for a mean-
ingful review of the issues on appeal. “[W]e do not
decide issues of law in a vacuum. In order to review
an alleged error of law that has evidentiary implications,
we must have before us the evidence that is the factual
predicate for the legal issue that the appellant asked
us to consider.” (Internal quotation marks omitted.)
Desrosiers v. Henne, 283 Conn. 361, 368, 926 A.2d 1024
(2007). The absence of such a record is an insurmount-
able obstacle to review of the claims of error in the
circumstances of this case. See id. The plaintiff, who,
as the appellant, has the burden to provide this court
with an adequate record, has failed to do so. See Prac-
tice Book § 61-10; Bove v. Bove, 103 Conn. App. 347,
354, 930 A.2d 712 (2007). For this reason, we decline
to review the merits of the plaintiff’s claims.?

The judgments are affirmed.

In this opinion the other judges concurred.

> We also note that the underlying files do not, in fact, contain records from
the department of children and families or psychological records as exhibits.
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WILLIAM GONZALEZ v. COMMISSIONER OF
CORRECTION
(AC 28002)

Flynn, C. J., and Beach and Borden, Js.
Syllabus

The petitioner, who was convicted of certain criminal charges following a
guilty plea under the Alford doctrine, sought a writ of habeas corpus,
claiming that his counsel who negotiated the Alford plea provided inef-
fective assistance in connection with that plea. The habeas court ren-
dered judgment dismissing the petition, from which the petitioner, on
the granting of certification, appealed to this court. Held that the habeas
court properly dismissed the petition; that court properly determined
that the petitioner failed to show that his attorney’s performance was
ineffective, and its findings in connection therewith were supported by
the record.

Argued March 26—officially released May 27, 2008
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
New Haven and tried to the court, Hon. Howard F.
Zoarski, judge trial referee; judgment dismissing the
petition, from which the petitioner, on the granting of
certification, appealed to this court. Affirmed.

Robert J. McKay, special public defender, for the
appellant (petitioner).

Nancy L. Chupak, assistant state’s attorney, with
whom, on the brief, were Matthew C. Gedansky, state’s
attorney, and Kelly A. Masi, assistant state’s attorney,
for the appellee (respondent).

Opinion

FLYNN, C. J. The petitioner, William Gonzalez,
appeals from the judgment of the habeas court dismiss-
ing his petition for a writ of habeas corpus. The court
granted the petition for certification to appeal to this
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court. On appeal, the petitioner claims that the court
improperly dismissed his petition. We affirm the judg-
ment of the habeas court.

After a comprehensive plea canvass by the sentencing
court, the petitioner pleaded guilty under the Alford
doctrine! to one count of assault in the first degree in
violation of General Statutes § 53a-59 (a) (4), one count
of racketeering in violation of General Statutes § 53-
395 and ten counts of sale of narcotics in violation of
General Statutes § 21a-277 (a). On August 15, 1995, he
received a sentence of ten years imprisonment on the
ten counts of sale of narcotics, a concurrent ten years
of imprisonment on the count of racketeering and a
consecutive eighteen years of imprisonment on the
count of assault in the first degree for a total effective
sentence of twenty-eight years incarceration. If the peti-
tioner had not accepted a negotiated plea agreement
and had gone to trial and received the maximum sen-
tence for each of his crimes, he would have been
exposed to a total effective sentence of 190 years, with a
sixty year mandatory minimum sentence. The petitioner
filed no direct appeal from his judgment of conviction
but filed an amended habeas petition alleging ineffec-
tive assistance of his counsel, special public defender
John Hyde, who negotiated the petitioner’s Alford plea.

At the habeas hearing, the petitioner admitted his
involvement in ten separate sales of narcotics to an
undercover police officer.”? He claimed, however, that
he had two female witnesses who would vouch that he

''See North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d
162 (1970).

2The state points out in its appellate brief that these ten counts alone,
without Hyde’s intervention to reduce them to sale of narcotics by a drug-
dependent person, each carried a mandatory minimum sentence of five
years imprisonment and a maximum term of twenty years imprisonment,
for a total mandatory minimum sentence of fifty years and a total maximum
sentence of 100 years imprisonment.
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was not involved in the assault. The habeas court did not
find this claim credible because these alleged witnesses
were never brought to the attention of counsel or the
police, nor were they brought before the habeas court
to testify.

For a petitioner to prevail on a claim that he was
denied the effective assistance of counsel while he
entered a guilty plea, he must prove both that his coun-
sel’'s performance was deficient in that it fell below
an objective standard of reasonableness and that he
actually was prejudiced in that, but for counsel’s inef-
fective assistance, the petitioner would not have
pleaded guilty. See Hill v. Lockhart, 474 U.S. 52, 59,
106 S. Ct. 366, 88 L. Ed. 2d 203 (1985), Copas v. Commis-
stoner of Correction, 234 Conn. 139, 1564-57, 662 A.2d
718 (1995); see also Strickland v. Washington, 466 U.S.
668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

The petitioner headed a drug selling ring in Rockville,
and the assault for which he was convicted occurred
when the petitioner, accompanied by at least six confed-
erates, beat an individual who had become indebted to
the petitioner. Although all of the petitioner’s associates
joined him in beating and kicking the victim, once the
victim had been knocked off his feet, it was the peti-
tioner who administered a particularly brutal beating
using a metal car ramp of the kind used to elevate
automobiles. Several of his fellow members of the nar-
cotics ring who were present and a passing motorist
gave the police statements describing the petitioner
beating the victim over the head with the ramp, shout-
ing: “You die.” The victim of this brutal assault suffered
a depressed skull fracture, collapsed lung, dislocation
of fingers on one hand and numerous lacerations to the
face and head.

After a careful review of the record, we conclude
that the habeas court properly determined that the peti-
tioner failed to show that his attorney’s performance
was ineffective. The court made the following findings
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of fact, all of which are fully supported by the record.
The petitioner’s attorney had years of experience nego-
tiating pleas. The evidence against the petitioner was
overwhelming on all of the charges to which he pleaded
guilty. His attorney made a thorough investigation of
the case, visited the crime scene and followed through
on all potential witnesses of which he was made aware
by the petitioner on his own investigation. The peti-
tioner did not make his counsel aware of these pur-
ported female witnesses, nor did he present them to
the habeas court. Counsel engaged two experts to assist
in negotiating a favorable plea. One of them, Dr. James
O’Brien, provided counsel with both information and
opinion, which convinced the prosecuting authority to
treat the petitioner more favorably as a drug-depen-
dent person.

The petitioner has since developed the habeas equiva-
lent of buyer’s remorse regarding a plea he freely
accepted, and he now claims that there are witnesses
he failed to produce at his habeas trial. This, however,
does not alter the fact that he received both a fair and
favorable total effective sentence. This is particularly
so in light of his exposure to a potential total effective
sentence of 190 years for the assault, racketeering and
multiple narcotics offenses.

The judgment is affirmed.

In this opinion the other judges concurred.

DONALD MOODY ». COMMISSIONER OF
CORRECTION
(AC 27967)

Lavine, Robinson and Stoughton, Js.
Syllabus

The petitioner, who, following a second trial, had been convicted of certain
crimes in connection with the shooting death of the victim, sought a
writ of habeas corpus, claiming that his trial counsel had provided
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ineffective assistance. The habeas court rendered judgment dismissing
the petition and, thereafter, denied the petition for certification to appeal,
and the petitioner appealed to this court. Held that the habeas court
did not abuse its discretion in denying the petition for certification to
appeal, the petitioner having raised no issue that was debatable among
jurists of reason, that could be resolved differently or that deserved
encouragement to proceed further: the decision by the petitioner’s trial
counsel not to call a certain witness who had testified at the petitioner’s
first trial was a matter of sound trial strategy within the wide range
of acceptable professional assistance; trial counsel’s decision not to
introduce certain portions of a transcript of a statement by another
witness that the trial court had deemed admissible was a matter of
reasonable trial strategy in light of counsel’s belief that those portions
of the statement would have undermined a self-defense claim and shown
that the witness was untruthful; trial counsel was not deficient in failing
to request an instruction on the claim of defense of others, there having
been no evidentiary basis to support such an instruction; and trial coun-
sel was not ineffective in failing to take further measures to ensure an
impartial jury in connection with the inadvertent disclosure to an alter-
nate juror of notes by the prosecution made on a transcript, counsel
having asked the trial court to excuse the alternate juror, who did not
participate in deliberations, and to instruct the jury not to discuss the
writings, which the court did, and having filed motions for a mistrial,
which the court denied after asking the jurors whether they had seen
the notes.

Argued February 20—officially released May 27, 2008
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district
of Tolland and tried to the court, White, J.; judgment
dismissing the petition; thereafter, the court denied the
petition for certification to appeal, and the petitioner
appealed to this court. Appeal dismissed.

Peter Tsimbidaros, for the appellant (petitioner).

Melissa L. Streeto, assistant state’s attorney, with
whom, on the brief, were Michael Dearington, state’s
attorney, and Linda N. Howe, senior assistant state’s
attorney, for the appellee (respondent).
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Opinion

STOUGHTON, J. The petitioner, Donald Moody,
appeals following the denial of his petition for certifica-
tion to appeal from the judgment dismissing his
amended petition for a writ of habeas corpus. He claims
that the habeas court abused its discretion in denying
his petition for certification to appeal and improperly
rejected his claim that his trial counsel was ineffective.
On the merits, the petitioner argues that his trial coun-
sel, Avery Chapman, rendered ineffective assistance
because he improperly failed (1) to present certain
available evidence in the petitioner’'s defense, (2) to
request a charge to the jury on the theory of defense
of others and (3) to ensure that the jury was impartial.
We do not agree with his claims and dismiss the appeal.

The petitioner was twice tried on charges of having
committed murder in violation of General Statutes
§ 53a-b4a (a) and assault in the first degree in violation
of General Statutes § 53a-59 (a) arising out of a fatal
shooting that occurred in New Haven on November 9,
1994. In the first trial, the jury, on October 2, 1999,
returned a guilty verdict on a charge of carrying a pistol
without a permit, but the members of the jury were
unable to agree on the murder and assault charges and
a mistrial was declared on those charges. After the
second trial, the jury found the petitioner guilty on the
murder and assault charges on December 18, 2000. He
was subsequently sentenced and thereafter appealed
from the judgment. He claimed, inter alia, that the trial
court improperly refused to admit the full transcript of
a statement made to the police by a defense witness and
that the court failed to investigate adequately whether
jurors had seen certain notes made by the prosecutor.
The judgment was affirmed. State v. Moody, 77 Conn.
App. 197, 822 A.2d 990, cert. denied, 264 Conn. 918, 827
A.2d 707, cert. denied, 540 U.S. 1058, 124 S. Ct. 831, 157
L. Ed. 2d 714 (2003).
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The facts giving rise to the petitioner’s conviction as
set forth in State v. Moody, supra, 77 Conn. App. 197, are
as follows: “On November 9, 1994, the victims, Marquis
Clark and Frank Doughty, were walking with a third
person near the intersection of George Street and Day
Street in New Haven. The [petitioner] was behind the
steering wheel of a car stopped at the traffic signal on
Day Street. As the victims walked along the sidewalk
on Day Street, they and the [petitioner] began shouting
at each other. They had just walked past the rear of the
[petitioner’s] car when the [petitioner] aimed a handgun
over his shoulder and fired eight to ten shots at them
through the car’s rear windshield. Doughty was shot in
the thigh, but survived. Clark was shot in the hand and
chest, and died of injuries to his heart and left lung.
The third person walking with the victims returned the
[petitioner’s] gunfire, striking the [petitioner] in the left
leg. . . . The [petitioner’s] theory of defense at trial
was that he had acted in self-defense when he shot
Clark and Doughty.” Id., 199-200. The petitioner called
Larry Smith, who was with him in the car at the time
of the shooting, as a witness.

In his amended petition for a writ of habeas corpus,
the petitioner claimed, among other things, that Chap-
man, counsel in the second trial, had rendered ineffec-
tive assistance in that he had failed (1) to present
available evidence in the petitioner’s defense, (2) to
request a charge to the jury on the theory of defense
of others and (3) to ensure that the jury was impartial.
After a trial, the habeas court determined that the peti-
tioner had failed to prove either that his trial counsel’s
performance was deficient, or that he had been preju-
diced, and dismissed the petition. Thereafter, the court
denied the petition for certification to appeal. This
appeal followed.

Our standard of review is well established. When a
habeas court has denied a petition for certification to
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appeal, the petitioner’s first burden is to demonstrate
that the court’s ruling constituted an abuse of discre-
tion. He may establish an abuse of discretion by demon-
strating that the issues are debatable among jurists of
reason, that the court could resolve the issues differ-
ently or that the questions are adequate to deserve
encouragement to proceed further. If the petitioner sur-
mounts that hurdle, he must then demonstrate that the
judgment of the habeas court should be reversed on its
merits. Johnson v. Commissioner of Correction, 285
Conn. 556, 564, 941 A.2d 248 (2008).

We examine the underlying claims of ineffective
assistance of counsel to determine whether the court
abused its discretion in denying certification to appeal.
This court cannot disturb the underlying facts found
by the habeas court unless they are clearly erroneous,
but our review of whether those facts as found consti-
tuted a violation of the constitutional right to effective
assistance of counsel is plenary. J.R. v. Commissioner
of Correction, 105 Conn. App. 827, 831, 941 A.2d 348,
cert. denied, 286 Conn. 915, 945 A.2d 976 (2008). To
prevail on a claim of ineffective assistance of counsel,
the petitioner must show both that counsel’s perfor-
mance was deficient and that the deficient performance
prejudiced the defense. Id., 832.

The first component requires that the petitioner show
that counsel’s performance fell below an objective stan-
dard of reasonableness. Judicial scrutiny of counsel’s
performance must be highly deferential and indulge a
strong presumption that counsel’s conduct fell within
the wide range of reasonable professional assistance,
that the challenged action might be considered sound
trial strategy, and that counsel has rendered adequate
assistance and made all significant decisions in the exer-
cise of reasonable professional judgment. Id., 832-33.
The second component requires that the petitioner
show that there is a reasonable probability that, but for
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the alleged unprofessional errors of counsel, the result
of the criminal trial would have been different. Id., 833.

I

The petitioner first claims that his trial counsel was
ineffective because he failed to present certain evidence
to the jury. Specifically, the petitioner argues that his
counsel improperly failed to have a witness to the shoot-
ing, Robert Randall, testify and that he failed to offer
into evidence three portions of a transcript of a state-
ment provided by another witness, Smith, after the
court had granted permission to admit those portions.

A

The petitioner first argues that Chapman failed to
call Randall, a witness who had been called by the state
at the first trial. The habeas court found that Chapman
had reviewed the transcript of the testimony given by
Randall and had concluded that, if offered at the second
trial, it might have been harmful to the defense. Randall
had been in the area and heard several gunshots fired,
but he did not know who had fired the gunshots because
he had ducked down in his car to avoid danger. Randall
additionally testified that, after the shooting seemed to
have ended, he looked up and observed, among other
things, one of the three individuals on the sidewalk
begin to run. He noted that the petitioner’s car began
to proceed along the road and testified that the car
appeared to be following the pedestrian, and that he
thought he had just witnessed a drive-by shooting. We
agree with the habeas court that the decision not to
call Randall was a matter of sound trial strategy within
the wide range of reasonable professional assistance.

B

At the second trial, during cross-examination of the
petitioner’s witness, Smith, the state asked about incon-
sistencies between his testimony and a prior police
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interview. State v. Moody, supra, 77 Conn. App. 201.
When the petitioner’s counsel sought to introduce the
entire transcript of the interview, in an attempt to reha-
bilitate Smith’s testimony, the court denied the motion
but offered to permit the introduction of three sections.!
Id., 202. The petitioner’s counsel declined the limited
offer, insisting that the admission of the entire tran-
script was necessary, and this court concluded, on
direct appeal, that the trial court had not abused its
discretion in declining to admit the full transcript.
Id., 208.

At the habeas trial, the petitioner claimed that Chap-
man should have offered those portions of Smith’s state-
ment that the trial court had deemed admissible and that
the failure to do so amounted to ineffective assistance.
Chapman wanted to have the entire transcript admitted
but believed that to offer those parts that the trial court
offered to admit would undermine the self-defense
claim. Those portions in addition would show that
Smith was untruthful.? The habeas court found that
Chapman had a reasonable basis for making the choice
that he made and that this was a matter of reasonable
trial strategy. We agree.

IT

The petitioner next claims that Chapman rendered
ineffective assistance in that he failed to request a jury

!'The text of the three portions of the transcript that the court deemed
admissible may be found in State v. Moody, supra, 77 Conn. App. 202 n.3.

% The petitioner’s argument on appeal relies primarily on the first portion
of the transcript that was deemed admissible. The police had asked Smith
whether he knew the petitioner’s first name, to which Smith replied that
he did not. At trial, it became evident that Smith did know the petitioner’s
first name at the time of the interview, and the state impeached Smith’s
testimony on this point. The petitioner, in his appellate brief, argues that
the police did not ask Smith about the petitioner’s first name, but rather
asked if Smith knew the petitioner “by any other name,” suggesting that
they were asking for an alias. The petitioner, however, selectively quotes
the transcript. The transcript records that the full question was: “Do you
know the [petitioner] by any other name, his first name or street name?”
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instruction on the defense of a third person and to take
exception to an inadequate instruction on self-defense.
The latter part of this claim, although briefed for this
appeal in cursory fashion, was not raised in the habeas
court, and we will not afford it consideration.

In each of his criminal trials, and in his statement to
the police, the petitioner claimed that he acted in self-
defense. At the habeas trial, he testified that he shot
his weapon in self-defense and also to protect Smith.
The court found that Chapman had reviewed the tran-
script of the testimony of the first trial and the materials
obtained through discovery, and had discussed the case
with the petitioner. On the basis of his research and
review, Chapman had concluded that there was no fac-
tual predicate for a claim of defense of others. In addi-
tion, the court determined that the petitioner had never
claimed at his criminal trial that he was protecting Smith
and further found that the petitioner had engaged in
conduct that put Smith in danger. The court properly
determined that there was no evidentiary basis on
which to claim a defense of others instruction, and,
therefore, Chapman’s performance was not deficient
for not requesting it.

I

Finally, the petitioner argues that Chapman rendered
ineffective assistance in failing to take measures to
ensure an impartial jury and that the trial court, simi-
larly, failed to ensure an impartial jury. This claim was
at least partially resolved on direct appeal. The jurors
were given a transcript of a taped statement made by
the petitioner. This occurred first when the police offi-
cer who took the statement testified. It occurred again
during cross-examination of the petitioner. The peti-
tioner claimed on appeal that the court failed to investi-
gate adequately whether jurors saw certain notes made

(Emphasis added; internal quotation marks omitted.) State v. Moody, supra,
77 Conn. App. 203 n.3.
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by the prosecution that were inadvertently given to
an alternate juror during the cross-examination of the
petitioner. When the mistake was discovered, the court
questioned the alternate juror, and she stated that she
could set aside anything she had read. The court
instructed the entire jury not to discuss the markings.
Later, after the petitioner had moved for a mistrial, the
court asked the jurors whether any other juror had
received a transcript with extraneous writings and
whether the alternate juror had discussed the writing
with any other juror. None of the jurors indicated that
they had received a transcript with extraneous mark-
ings, and all responded that the alternate juror had not
discussed the writings. The petitioner argued that the
court improperly failed to ascertain whether any jurors
had seen the writings on the transcript when it was
first distributed. On direct appeal, this court concluded
that the court’s question was broad enough to encom-
pass both occasions and that the court did not abuse
its discretion by not asking about a specific date. State
v. Moody, supra, 77 Conn. App. 225. We also refused
to consider a claim that the court had failed to ask
each juror individually whether he or she had seen the
transcript with the notes because that claim had not
been raised in the trial court. Id.

The petitioner claims that Chapman should have
sought permission to question each of the jurors individ-
ually and that his failure to do so rendered his assistance
ineffective. As the habeas court referenced in its deci-
sion, Chapman requested that the court excuse the
alternate juror immediately upon learning that she had
read the extraneous writing or, in the alternative, that
the court instruct the jurors not to discuss the writing.
The court agreed with Chapman’s second request. After
the close of evidence, Chapman orally requested a mis-
trial on December 15, 2000, on the basis of the alternate
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juror’s exposure to the extraneous comments. He sub-
sequently filed a motion for a mistrial on December
18, 2000, on the same ground and, additionally, on the
ground that it was not clear whether any other juror
had received a copy of the transcript containing the
extraneous writing. In response, the court asked the
jurors whether any of them had seen the extraneous
writing or whether they had discussed the writing with
the alternate juror, who, by that time, had been dis-
missed and would not participate in the jury delibera-
tion. Chapman then stated that he did not believe that
the canvass was sufficient. The court determined that
the canvass was sufficient and denied the motion for
a mistrial. See State v. Moody, supra, 77 Conn. App.
222-23. We agree with the habeas court that Chapman
was not ineffective for refraining from pursuing the
matter further.

The court concluded that the petitioner had failed to
prove either deficient performance or prejudice as a
result of any alleged deficiencies and that there were
no issues warranting appellate review. We find no abuse
in discretion in the court’s rulings. None of the issues
raised is debatable among jurists of reason, could be
resolved differently or is adequate to deserve encour-
agement to proceed further.

The appeal is dismissed.

In this opinion the other judges concurred.

PETER BREEN ». SYNTHES-STRATEC, INC.
(AC 28215)

Flynn, C. J., and Gruendel and Lavine, Js.
Syllabus

The plaintiff sought to recover damages for personal injuries he sustained
as a result of an allegedly defective product manufactured and sold by
the defendant S Co. The plaintiff, as a result of a broken left femur, had
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undergone two surgeries performed by L, an orthopedic surgeon. During
each surgery, L implanted a plate that had been manufactured by S Co.
Each plate broke approximately six months after the surgery during
which it was implanted. The jury returned a verdict in favor of S Co.,
and the trial court rendered judgment thereon, from which the plaintiff
appealed to this court. Held:

1. The trial court properly charged the jury on comment (k) to § 402A of
the Restatement (Second) of Torts, which provides that a manufacturer
of an unavoidably unsafe product should not be held to strict liability
for unfortunate consequences attending use of the product, as long as
the product is properly prepared and accompanied by proper directions
and warnings, and on the learned intermediary doctrine, which is an
exception to the general rule that a manufacturer has a duty to warn
the ultimate user or consumer of the known dangers of its products
and provides that adequate warnings to prescribing physicians obviate
the need for manufacturers of prescription products to warn ultimate
consumers directly: contrary to the plaintiff’s claim regarding the appli-
cability of those doctrines, comment (k) is not limited only to prescrip-
tion drugs but also is applicable to medical devices such as the plates
implanted in the plaintiff’s body, and the plaintiff’s claim that the plates
manufactured by S Co. were not drugs, vaccines or experimental drugs
and, therefore, did not fall within the ambit of comment (k) was unavail-
ing, as comment (k) does not include an exhaustive list of the types of
products that can be characterized as unavoidably unsafe; moreover,
the learned intermediary doctrine properly is applied to cases involving
prescription implantable medical devices, and the plaintiff failed to
establish his claim that the plates manufactured by S Co., which are
surgically implanted by physicians, should not be included in the types
of medical devices to which comment (k) and the learned intermediary
doctrine apply.

2. The plaintiff could not prevail on his claim that the trial court improperly
admitted into evidence certain portions of L’s medical records and
allowed L to testify from the records on matters that were opinion
and unrelated to L’s treatment of the plaintiff: in light of the inherent
difficulties in distinguishing between opinions and facts in the context
of a patient’s treatment record, it was not an abuse of discretion for
the trial court to determine that the challenged portions of the medical
records, which already had been admitted into evidence, concerned L’s
treatment of the plaintiff and, thus, that court properly characterized
them as the facts of treatment; furthermore, L, in his testimony about
the statements in the treatment record, did not offer any opinions about
certain notations in the records.

3. The plaintiff failed to provide an adequate record for this court to review
his claim that the trial court improperly refused to allow him to cross-
examine S Co.’s expert witness, Z, using the deposition testimony of L;
although the plaintiff stated on the record the portions of L’s deposition
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testimony that he wanted to utilize in his cross-examination of Z, the
plaintiff never asked the trial court to state on the record the basis
for its ruling, in which it sustained S Co.’s objection to the proposed
questioning, and he did not move for articulation.

Argued January 10—officially released May 27, 2008
Procedural History

Action to recover damages for personal injuries sus-
tained as aresult of an allegedly defective product man-
ufactured and sold by the defendant, brought to the
Superior Court in the judicial district of Hartford and
transferred to the judicial district of Waterbury, Com-
plex Litigation Docket, where the court, Eveleigh, J.,
granted the plaintiff's motion to substitute Synthes
(U.S.A)) as the defendant; thereafter, the matter was
tried to the jury; verdict for the substitute defendant;
subsequently, the court denied the plaintiff’s motion to
set aside the verdict and rendered judgment in accor-
dance with the verdict, from which the plaintiff
appealed to this court. Affirmed.

Vincent F. Sabatini, with whom, on the brief, was
James V. Sabatini, for the appellant (plaintiff).

W. Kennedy Simpson, pro hac vice, with whom was
Daniel J. Foster, for the appellee (substitute
defendant).

Opinion

FLYNN, C. J. In this product liability action, the plain-
tiff, Peter Breen, appeals from the judgment of the trial
court, rendered after a jury trial, in favor of the substi-
tute defendant, Synthes (U.S.A.)! On appeal, the plaintiff

! The plaintiff’s initial complaint named the defendant as “Synthes-Stratec,
Inc., a/k/a Synthes USA, Synthes USA Ltd., Synthes North America, Inc.,
and Sythes-Stratec, Inc. U.S.” The plaintiff later filed a motion to substitute
the defendant, requesting that “the court substitute the defendants named
in this action to the defendant Synthes (U.S.A.).” The motion also indicated
that the parties had agreed to the substitution of Synthes (U.S.A.) as the
party defendant. At a hearing on January 17, 2006, the defendant stated that
it did not have an objection to this substitution, and the court orally granted
the motion. We refer in this opinion to Synthes (U.S.A.) as the defendant.
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claims that the court improperly (1) instructed the jury
on doctrines that were inapplicable to the case, (2)
failed to redact portions of the plaintiff’'s medical
records and permitted a witness to testify about those
portions of the records, and (3) refused to allow him
to use the deposition testimony of a witness during the
plaintiff’s cross-examination of another defense wit-
ness. We affirm the judgment of the trial court.?

The jury reasonably could have found the following
facts. On April 14, 2002, the plaintiff broke his left femur
and, consequently, entered Hartford Hospital to
undergo treatment for that injury. On April 15, 2002,
Christopher J. Lena, an orthopedic surgeon, performed
an open reduction and internal fixation on the plaintiff.
During that procedure, Lena reduced the fracture and
secured the area with a 281.98 95° dynamic condylar
screw plate (first plate) that was manufactured by the
defendant. The plaintiff received postoperative treat-
ment from Lena. Approximately six months after the
surgery, the first plate broke. The plaintiff underwent
another procedure in which Lena removed the first
plate. In order to correct a deformity in the plaintiff,
Lena needed to implant a 110° plate instead of a similar
95° plate that was used previously, and, therefore, Lena
requested that a representative of the defendant provide
him with one. The defendant’s representative modified
another 281.98 95° dynamic condylar screw plate, which
also was manufactured by the defendant, by bending
it to 110° (second plate), and Lena surgically implanted
the second plate. Approximately six months after the
second surgery, the second plate broke. The plaintiff
subsequently underwent a third procedure to remove

2In the event that the plaintiff was awarded a new trial, the defendant
presented an adverse ruling of the trial court for our consideration pursuant
to Practice Book § 63-4 (a) (1) (B). The defendant claimed that the court
improperly prohibited Christopher J. Lena, an orthopedic surgeon, from
testifying about expert opinions. Because we affirm the judgment of the
trial court, we need not reach this issue. See Travelers Ins. Co. v. Namerow,
261 Conn. 784, 786 n.2, 807 A.2d 467 (2002).
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the second plate, and a different surgeon performed a
bone graft and implanted another plate.

Thereafter, the plaintiff brought the underlying prod-
uct liability action against the defendant pursuant to
the Connecticut Product Liability Act (act), General
Statutes § 52-572m et seq., alleging that he suffered
injuries as a result of the defective first and second
plates. In response, the defendant filed an answer and
special defenses, two of which alleged that the plain-
tiff’s claims were barred by comment (k) to § 402A of
the Restatement (Second) of Torts and by the learned
intermediary doctrine. See 2 Restatement (Second),
Torts § 402A, comment (k) (1965). The case was tried
to the jury and resulted in a defendant’s verdict. The
plaintiff subsequently filed a motion to set aside the
verdict. The court denied the plaintiff’s motion and ren-
dered judgment in favor of the defendant in accordance
with the jury verdict. This appeal followed. Additional
facts and procedural history will be set forth as nec-
essary.

I

We first address the plaintiff’'s claim that the court
improperly charged the jury on comment (k) to § 402A
of the Restatement (Second) of Torts and on the learned
intermediary doctrine—instructions requested by the
defendant.? The crux of the plaintiff’s claim is that the
court should not have instructed the jury with respect
to comment (k) and the learned intermediary doctrine
because these doctrines are inapplicable to the type of
medical device involved in the present case.! We
disagree.

3We note that the plaintiff has preserved this claim for our review by
filing a request to charge, by filing an objection to the defendant’s proposed
instructions and by taking exceptions to the charge as given, arguing that
the instructions on comment (k) and the learned intermediary doctrine
should not have been given because they were inapplicable.

* Although the plaintiff contends, in his appellate brief, that the court
should not have instructed the jury on comment (k) and on the learned
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The plaintiff’s claim presents a question of law, and,
therefore, our review is plenary. See generally Vitanza
v. Upjohn Co., 257 Conn. 365, 368, 778 A.2d 829 (2001)
(applicability of learned intermediary doctrine is ques-
tion of law).

We commence our review by setting forth certain
legal principles relating to product liability law. “Manu-
facturers in Connecticut are strictly liable for defective
products under § 402A of the Restatement (Second) of
Torts. See Giglio v. Connecticut Light & Power Co.,
180 Conn. 230, 233, 429 A.2d 486 (1980) . . . . A prod-
uct may be defective due to a flaw in the manufacturing
process, a design defect or because of inadequate warn-
ings or instructions. . . .

“According to the Restatement (Second) of Torts,
certain products, by their very nature, cannot be made
safe. See 2 Restatement (Second), supra, § 402A, com-
ment (k). Prescription drugs generally fall within the
classification of unavoidably unsafe products.” (Cita-
tions omitted; internal quotation marks omitted.)
Vitanza v. Upjohn Co., supra, 257 Conn. 373-75.

“Comment (k) to § 402A of the Restatement (Second)
of Torts provides that some products are incapable of

intermediary doctrine, he does not argue that the instructions constituted
an inaccurate statement of the law. Specifically, the plaintiff does not claim
that the wording or content of the instructions on comment (k) and on the
learned intermediary doctrine were in any way improper or inadequate. We
therefore do not decide whether the court’s instructions on these issues
were accurate. See Kramer v. Petisi, 285 Conn. 674, 680 n.4, 940 A.2d 800
(2008); Puchalsky v. Rappahahn, 63 Conn. App. 72, 81 n.9, 774 A.2d 1029,
cert. denied, 256 Conn. 931, 776 A.2d 1147 (2001).

At oral argument before this court, however, the plaintiff did argue that
the court’s charge was improper in that it failed to delineate specifically
the special defenses, namely, the learned intermediary doctrine and com-
ment (k) to § 402A of the Restatement (Second) of Torts. We decline to
consider this argument because “[i]t is well settled that claims on appeal
must be adequately briefed . . . and cannot be raised for the first time at
oral argument before the reviewing court.” Grimm v. Grimm, 276 Conn.
377, 393, 886 A.2d 391 (2005), cert. denied, 547 U.S. 1148, 126 S. Ct. 2296,
164 L. Ed. 2d 815 (2006).
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being made safe for their intended and ordinary use.
Nevertheless, certain unavoidably unsafe products pro-
vide such benefits to society that their use is fully justi-
fied, notwithstanding the unavoidable high degree of
risk which they involve. Such a product, properly pre-
pared, and accompanied by proper directions and warn-
ing, is not defective, nor is it unreasonably dangerous.
. . . 2 Restatement (Second), supra, § 402A, comment
(k). Comment (k) provides that a manufacturer of an
unavoidably unsafe product should not . . . be held to
strict liability for unfortunate consequences attending
their use, merely because [it] has undertaken to supply
the public with an apparently useful and desirable prod-
uct, attended with a known but apparently reasonable
risk.” (Emphasis in original; internal quotation marks
omitted.) Vitanza v. Upjohn Co., supra, 257 Conn.
376-717.

“A manufacturer of an unavoidably unsafe product
can avoid strict liability if the product is properly pre-
pared, and accompanied by proper directions and warn-
ing . . . . 2 Restatement (Second), supra, § 402A,
comment (k). Generally, a manufacturer’s duty to warn
of dangers associated with its products pertains only
to known dangers and runs to the ultimate user or
consumer of those products. See Tomer v. American
Home Products Corp., [170 Conn. 681, 689-90, 368 A.2d
35 (1976)]; 2 Restatement (Second), supra, § 388 (c).
The learned intermediary doctrine, which is supported
by comment (k) to § 402A of the Restatement (Second)
of Torts, is an exception to this general rule.” (Internal
quotation marks omitted.) Vitanza v. Upjohn Co.,
supra, 257 Conn. 375.

“The learned intermediary doctrine provides that ade-
quate warnings to prescribing physicians obviate the
need for manufacturers of prescription products to
warn ultimate consumers directly. The doctrine is based
on the principle that prescribing physicians act as
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learned intermediaries between a manufacturer and
consumer and, therefore, stand in the best position to
evaluate a patient’s needs and assess [the] risks and
benefits of a particular course of treatment.” (Internal
quotation marks omitted.) Id., 376.

In his appellate brief to this court, the plaintiff makes
numerous arguments to support his claim that comment
(k) to § 402A of the Restatement (Second) of Torts is
inapplicable under the circumstances of this case. As
a threshold matter, we note that the plaintiff does
acknowledge that in Vitanza, our Supreme Court
adopted comment (k) to § 402A of the Restatement
(Second) of Torts. The plaintiff contends, however, that
the applicability of comment (k) is limited to situations
in which the allegedly defective product is a prescrip-
tion drug, citing Vitanza. Although Vitanza involved
the prescription drug Ansaid, our Supreme Court in
Vitanza did not limit expressly the applicability of com-
ment (k) to cases involving prescription drugs. We con-
clude that, contrary to the plaintiff’s assertion, Vitanza
does not stand for the proposition that, under Connecti-
cut law, comment (k) applies only to prescription drugs.

The plaintiff further argues that the plates manufac-
tured by the defendant are not drugs, vaccines or experi-
mental drugs and, therefore, do not fall within the ambit
of comment (k) to § 402A of the Restatement (Second)
of Torts. To support this argument, the plaintiff refers
to the language of comment (k), which lists “drugs,”
“vaccines” and “experimental drugs” as examples of
unavoidably unsafe products. However, our reading of
comment (k) reveals that these examples are illustrative
but do not comprise an exhaustive list of the types
of products that may be characterized as unavoidably
unsafe products. Rather, comment (k) provides that
“[t]here are some products, which in the present state
of human knowledge, are quite incapable of being made
safe for their intended and ordinary use. These are
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especially common in the field of drugs. An outstanding
example is the vaccine for the . . . treatment of rabies
. . . . Such a product, properly prepared, and accom-
panied by proper directions and warning, is not defec-
tive, nor is it unreasonably dangerous. The same is true
of many other drugs, vaccines, and the ltke, many of
which for this very reason cannot legally be sold except
to physicians, or under the prescription of a physician.
It is also true in particular of many new or experimental
drugs . . . .” (Emphasis added.) 2 Restatement (Sec-
ond), supra, § 402A, comment (k).

Furthermore, in Hurley v. Heart Physicians, P.C.,
278 Conn. 305, 317, 898 A.2d 777 (2006), our Supreme
Court applied the learned intermediary doctrine, which
is supported by comment (k), in the context of prescrip-
tion implantable medical devices. Our Supreme Court’s
decision in Hurley therefore instructs us that, under
Connecticut law, comment (k) is not limited to prescrip-
tion drugs but also is applicable to medical devices
such as the plates implanted in the plaintiff’s body. In
light of existing case law and the language of comment
(k) itself, we conclude that the application of comment
(k) is not limited to prescription drugs only.?

With respect to the learned intermediary doctrine, the
plaintiff contends that there is no binding Connecticut

® Many jurisdictions have extended the reach of comment (k) to § 402A
of the Restatement (Second) of Torts to include prescription medical
devices. See, e.g., Adams v. Synthes Spine Co., 298 F.3d 1114, 1117 (9th
Cir. 2002) (spinal device); Phelps v. Sherwood Medical Industries, 836 F.2d
296 (7th Cir. 1987) (heart catheter); Brooks v. Medtronic, Inc., 750 F.2d
1227, 1230-31 (4th Cir. 1984) (cardiac pacemaker); Harwell v. American
Medical Systems, Inc., 803 F. Sup. 1287, 1300 (M.D. Tenn. 1992) (penile
prosthesis); Hufft v. Horowitz, 4 Cal. App. 4th 8, 19, 5 Cal. Rptr. 2d 377
(1992) (penile prosthesis); Mele v. Howmedica, Inc., 348 I1l. App. 3d 1, 19-21,
808 N.E.2d 1026 (artificial hip), appeal denied, 211 Ill. 2d 582, 823 N.E.2d
967 (2004); Perfetti v. McGhan Medical, 99 N.M. 645, 649, 662 P.2d 646 (N.M.
App.) (mammary prosthesis), cert. denied, 99 N.M. 644, 662 P.2d 645 (1983);
Tansy v. Dacomed Corp., 890 P.2d 881, 886 (Okla. 1994) (penile prosthesis);
Creazzo v. Medtronic, Inc., 903 A.2d 24, 31 (Pa. Super. 2006) (implantable
neurological electrical pulse generator).
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precedent that mandates the application of the doctrine
to prescription medical devices. This argument merits
little discussion. In Hurley v. Heart Physicians, P.C.,
supra, 278 Conn. 317, a case involving a pacemaker, our
Supreme Court expressed approval of the application
of the learned intermediary doctrine to prescription
implantable medical devices. In Hurley, our Supreme
Court noted that Vitanza had adopted the “learned
intermediary doctrine in the context of prescription
drugs” but had not decided “whether the policies behind
the rule equally were applicable to prescription medical
device cases.” Id. The Hurley court, however, went on
to state that “[nJumerous courts have determined that
[the policies behind the rule] are applicable to prescrip-
tion medical device cases” and that it could see “no
principled reason to distinguish between a prescription
implantable medical device like a pacemaker and a
prescription drug.” Id. In Hurley, our Supreme Court
also noted that the parties had failed to cite any cases for
the proposition that the learned intermediary doctrine
should not be applied in the context of that case. Id.
Likewise, the plaintiff here fails to cite any cases for
that proposition. In light of Hurley, we therefore con-
clude that, under Connecticut law, the learned interme-
diary doctrine properly is applied to cases involving
prescription implantable medical devices.’ See also

% As our Supreme Court noted in Hurley v. Heart Physicians, P.C., supra,
278 Conn. 317 n.10, numerous jurisdictions have recognized the application
of the learned intermediary doctrine to prescription medical devices. See,
e.g., Figueroa v. Boston Scientific Corp., 254 F. Sup. 2d 361, 370 (S.D.N.Y.
2003) (vaginal sling to combat female urinary stress incontinence); Skerl v.
Arrow International, Inc., 202 F. Sup. 2d 748, 753-54 (N.D. Ohio 2001)
(surgically implanted morphine pump); Mozes v. Medtronic, Inc., 14 F. Sup.
2d 1124, 1130 (D. Minn. 1998) (cardiac pacemaker); Hansen v. Baxter
Healthcare Corp., 309 IIl. App. 3d 869, 881, 723 N.E.2d 302 (1999) (tubing
to connect catheter), aff'd, 198 Ill. 2d 420, 764 N.E.2d 35 (2002); Vaccariello
v. Smith & Nephew Richards, Inc., 94 Ohio St. 3d 380, 384, 763 N.E.2d 160
(2002) (pedicle screw implanted in spine); Rosci v. Acromed, Inc., 447 Pa.
Super. 403, 423, 669 A.2d 959 (1995) (bone plates and screws).
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Desmarais v. Dow Corning Corp., 712 F. Sup. 13, 17-18
(D. Conn. 1989) (breast implants).

Alternatively, the plaintiff argues that although com-
ment (k) to § 402A of the Restatement (Second) of Torts
and the learned intermediary doctrine may be applied
to certain medical devices, the plates manufactured by
the defendant do not fall within the ambit of these
doctrines. Specifically, the plaintiff expressly urges this
court to draw a distinction, as a matter of law, between
the various classes of medical devices as specified in the
Medical Device Amendments of 1976 (amendments), 21
U.S.C. § 360c et seq., to the Food, Drug and Cosmetic
Act, 21 U.S.C. § 301 et seq. Under the amendments,
medical devices intended for human use are classified
as class I, II or III devices, depending on the extent of
regulatory control necessary to ensure their safety and
effectiveness, with class III devices being subject to the
highest level of control. The plates manufactured by
the defendant, which were surgically implanted into the
plaintiff by Lena, are class II devices. In his appellate
brief to this court, the plaintiff contends that comment
(k) and the learned intermediary doctrine should be
applied only to class III devices and not to class II
devices.

We decline, at this juncture, to accept the plaintiff’s
invitation to draw a bright line distinction between class
IT and class IIl medical devices in determining the appli-
cability of comment (k) and the learned intermediary
doctrine. The plaintiff has failed to provide any persua-
sive reason why a blanket rule excepting all class II
medical devices from the application of these doctrines
is appropriate or necessary. Indeed, beyond the plain-
tiff's mere reference to the portion of the definition of
a class III device, which states that it is a device that
is “purported or represented to be for a use in support-
ing or sustaining human life or for a use which is of
substantial importance in preventing impairment of
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human health or presents a potential unreasonable risk
of illness or injury”; 21 U.S.C. § 360c (a) (1) (C) (i) and
(i) (I); the plaintiff has failed to explicate his argument
as to why only class III devices should fall within the
ambit of comment (k) and the learned intermediary
doctrine. Moreover, the plaintiff has not cited any cases
in which such a distinction has been applied, and we
decline to draw a distinction here. To the extent that
the plaintiff’s cryptic argument seeks to draw a distinc-
tion on the basis of the life sustaining or life supporting
qualities of the devices, we find such a contention
untenable because class II devices, by definition, also
may include some devices that are “purported or repre-
sented to be for a use in supporting or sustaining human
life . . . .” 21 U.S.C. §360c (a) (1) (B).

We conclude that the plaintiff has failed to provide
a persuasive reason why the rationale underlying the
applicability of comment (k) to §402A of the
Restatement (Second) of Torts and the learned interme-
diary doctrine to prescription drugs and prescription
medical devices, such as pacemakers, should not be
applied to the plates manufactured by the defendant,
which are surgically implanted by physicians. Accord-
ingly, we conclude that the court properly gave the jury
an instruction on these applicable doctrines.

II

The plaintiff next contends that the court abused its
discretion when it “allowed into evidence portions of
Dr. Lena’s medical records and allowed [Lena] to testify
from the reports on matters that were opinion . . . .”
Specifically, the plaintiff takes issue with Lena’s nota-
tion in the July 2, 2002 medical record in which he
stated that “[the plaintiff] was instructed regarding the
conservative nature of treatment for this and the fact
that it is a race between his biology and the plate break-
ing.” In a similar vein, the plaintiff also takes issue with
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the following statement in the November 4, 2002 record:
“It is always a race between biological healing and plate
failure since this is a load sharing device. Due to persis-
tent motion at the fracture, the plate has subsequently
failed.”” The plaintiff argues that because Lena was not
an expert witness,® the court should have redacted these
two portions of the medical records and prohibited
Lena from testifying about the contested statements.

The following procedural history and facts are neces-
sary to give context to the plaintiff’s claim on appeal.
On January 3, 2006, and prior to trial, the plaintiff filed
a motion in limine, requesting that the court prohibit
the defendant from introducing “evidence by way of
fact or opinion testimony from Dr. Lena,” who was
not retained as an expert witness, about, inter alia,
“causation.” In that motion, the plaintiff, however, did
not refer to evidence concerning the “race between
biological healing and plate failure,” which statements
were contained in the medical report.

On January 17, 2006, the court conducted a prelimi-
nary hearing on, inter alia, the plaintiff’s January 3,
2006 motion in limine and on the parties’ stipulation of
exhibits as well as the objections raised in connection
with the exhibits. Prior to this hearing, the plaintiff and
the defendant had marked the medical records prepared
by Lena as plaintiff’s exhibit two and defendant’s exhibit
A, respectively. The plaintiff did not object to defen-
dant’s exhibit A, and it was marked as a full exhibit.

“We note that the November 4, 2002 medical record was authored by
James P. Alvarez, a physician’s assistant who was supervised by Lena. The
medical record indicates that Lena was present at the November 4, 2002
treatment session.

8 The defendant failed to disclose Lena as an expert witness in accordance
with Practice Book § 13-4.

% Specifically, the plaintiff, by way of his motion in limine, sought to
preclude “evidence by way of fact or opinion testimony from Dr. Lena [who
was not retained as an expert witness] that the product in question and the
defendant manufacturer meets a ‘gold standard,’” that the product contains
adequate warnings, adequate instructions or that the product may be ‘bent’
and causation.”
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The defendant filed a response to the plaintiff’s exhibit
list, and, with respect to the records prepared by Lena,
stated that it did not have any objections on the ground
of authenticity but reserved the right to object on rele-
vance grounds. At the January 17, 2006 hearing, the
plaintiff stated that after his discussion with the defen-
dant, it was his understanding that the defendant did
not have any objections to the medical records being
admitted as full exhibits. The defendant, agreeing with
the plaintiff, then stated “[j]ust so there isn’t any misun-
derstanding, with regard to [the plaintiff’s] exhibits one
and two . . . which are the records of . . . Lena, we
have no objection to those being admitted.” The court
recessed to allow the parties to mark the remaining
exhibits. The medical records, including the July 2 and
November 4, 2002 records, were admitted as full
exhibits.

With respect to the plaintiff’s January 3, 2006 motion
in limine, the court heard arguments from the parties
and ruled generally that the “physicians [including
Lena] may testify as to their—as treaters to their treat-
ment, but not as to any opinions that they may have
rendered outside of that treatment.” The defendant then
sought clarification from the court as to the permissible
scope of Lena’s trial testimony. The plaintiff stated that
although the court could articulate its ruling, he was
going to stand by the court’s ruling. The court then
replied that “[t]he immediate cause for concern . . .
is in terms of what exactly is in the medical records
that have been . . . stipulated to.” The defendant then
directed the court’s attention to the July 2 and Novem-
ber 4, 2002 medical records.

With respect to the specific matters addressed in the
motion in limine, '’ the court stated, inter alia, that “[t]he
court’s ruling is that it’s in the medical record. So that

10The court granted the plaintiff’s motion with respect to the preclusion
of evidence from Lena about the product being the “gold standard” and
whether the product contained ‘“adequate warnings” or “adequate
instructions.”
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the reason the first and maybe the second failed is
nonunion. That’s in the record. [Lena] can say that.
Causation . . . he can say nonunion.! It's in the
record.”

The plaintiff then argued that his motion in limine
was directed to any statements of opinion by Lena and
that, therefore, the ruling on the motion “would affect
the opinions that are in the record and they will be
redacted.” Again, the plaintiff did not mention specifi-
cally the portions of the medical records relating to the
race between biological healing and plate failure. In
response to the plaintiff's argument, the defendant
asserted that the medical records should not be
redacted because the parties already had agreed that
the records were full exhibits. The court then ruled that
“[the record has] been marked. It’s in evidence. If it’s
in the record, it’s coming in.”

The next day, before the commencement of the evi-
dence, the plaintiff raised an objection to portions of
the July 2 and November 4, 2002 records prepared by
Lena, on the ground that they were opinions, and sought
to have them redacted and to preclude Lena from testi-
fying about those matters. After argument from the
parties, the court stated: “The court’s ruling will stand
on the issue. The court understands the exhibits were
marked. The court considers this to be more in the
nature of treatment that is in the doctor’s record. . . .
It's part of his treatment record, and the court does
not feel that it is an issue of surprise to the plaintiff.
Apparently, it has been in the record for a long time.
So, the ruling stands.”

Having set forth this procedural background, we now
turn to the plaintiff’s claim on appeal, in which he chal-
lenges the propriety of the court’s denial of his request
for the redaction of portions of the medical records and

I According to Lena, nonunion occurs when a fractured bone fails to
heal properly.
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the court’s allowance of testimony by Lena concerning
those portions of the medical records.? The plaintiff

2In his brief to this court, the plaintiff directs us to the portions of the
medical records that he claims should have been redacted, namely, the
statements from the July 2 and November 4, 2002 medical records concerning
the race between biological healing and plate failure. The plaintiff’s brief,
however, is devoid of any specific references to the portions of Lena’s trial
testimony that he challenges on appeal. See Practice Book § 67-4 (c); see
also Cichocki v. Quesnel, 74 Conn. App. 299, 301, 812 A.2d 100 (2002) (“[f]or
evidentiary rulings claimed to be improper to be reviewed by this court,
they must be set forth in the briefs as required and outlined by the rules
of practice” [internal quotation marks omitted]). Rather, the plaintiff makes
a general assertion that the court should not have “allowed testimony from
[Lena] about these comments.” Nevertheless, our careful review of the
record reveals that the defendant’s counsel questioned Lena on two occa-
sions about the challenged portions of the medical records. We note that
the plaintiff objected to the questions, but the grounds he raised during trial
are different from the ground he raises on appeal and the ground he had
raised at the pretrial hearing on his January 3, 2006 motion in limine.

During the defendant’s direct examination of Lena, the following examina-
tion occurred:

“[The Defendant’s Counsel]: [The July 2, 2002 medical record] says at the
end that [the plaintiff] was instructed that it is a race between his biology
and the plate breaking. Did you give instructions along those lines to [the
plaintiff] at that time?

“[The Witness]: We always instruct patients with—

“[The Plaintiff’'s Counsel]: Objection, Your Honor, it calls for a yes or no.

“The Court: Sustained.

“[The Defendant’s Counsel]: Can you just tell us—

“[The Witness]: Yes.

“[The Defendant’s Counsel]:—yes or no whether you did tell [the plaintiff]
that at that time?

“[The Witness]: Yes.

sk ock sk

“[The Defendant’s Counsel]: Okay. And it's written [in the November 4,
2002 medical record], it is always a race between biological healing and
plate failure since this is a load sharing device. Due to persistent motion—

“[The Plaintiff’'s Counsel]: Your Honor, I'm going to object to the witness
testifying about the document.

“The Court: Well, I suppose a question is coming.

“[The Defendant’s Counsel]: I have to read it before I can ask the question,
Your Honor.

“[The Plaintiff’s Counsel]: Well, I guess the question could be, what does
it say?

“The Court: I'm going to allow it. Overruled.

“[The Defendant’s Counsel]: Due to persistent motion at the fracture the
plate has subsequently failed. Was that medical finding for this patient that
you wrote . . . written in your chart on that day?
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contends that the court abused its discretion in failing
to redact the challenged notations in the medical
records and in permitting Lena to testify about these
notations because the statements had “nothing to do
with the care and/or treatment of the plaintiff.” The
defendant argues that the court properly denied the
request to redact the disputed portions of the July 2
and November 4, 2002 medical records because they
constituted statements of fact and were related to
Lena’s treatment of the plaintiff. The defendant con-
tends that the court properly permitted Lena to testify
that the contested notations appeared in his treatment
record for the plaintiff and also argues that Lena, in his
testimony, did not offer opinions about the notations.
We agree with the defendant and conclude that the
court did not abuse its discretion.”

“[The Witness]: Yes.

“[The Plaintiff’s Counsel]: Objection, Your Honor, because the document
was not written in his chart. This was a document written by a James P.
Alvarez . . . who's not here. He didn’t write it. Dr. Lena did not write this.
And I object.

“The Court: The question was written in this chart. The question was not
whether he wrote it.

“[The Plaintiff’s Counsel]: This is not his chart. This is a report.

“The Court: Well, can we—

“[The Defendant’s Counsel]: Let me see—

“The Court: Can we refer—is it marked as an exhibit? Is this a sepa-
rate exhibit?

“[The Defendant’s Counsel]: Yes, sir, this is a—this is tab—what tab is
it, doctor? Twenty?

“[The Witness]: It's twenty.

“[The Defendant’s Counsel]: Tab twenty of exhibit A, full exhibit.

“The Court: All right. All right. You may continue.

“[The Defendant’s Counsel]: Dr. Lena, is this part of your office record
for [the plaintiff]?

“[The Witness]: Yes.”

3 We also reiterate that the medical records in question were admitted
as full exhibits, without objection by the plaintiff, as defendant’s exhibit A.
Additionally, the plaintiff affirmatively offered and marked another set of the
medical records prepared by Lena, in their unredacted version, as plaintiff’s
exhibit two—also a full exhibit. Although the plaintiff initially agreed to the
submission of the unredacted records, he later orally requested that the
court redact the portion pertaining to the “race between biological healing
and plate failure.”
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“Our standard of review for evidentiary matters
allows the trial court great leeway in deciding the admis-
sibility of evidence. The trial court has wide discretion
in its rulings on evidence and its rulings will be reversed
only if the court has abused its discretion or an injustice
appears to have been done. . . . The exercise of such
discretion is not to be disturbed unless it has been
abused or the error is clear and involves a misconcep-
tion of the law.” (Internal quotation marks omitted.)
Bunting v. Bunting, 60 Conn. App. 665, 670, 760 A.2d
989 (2000).

As we stated previously, the court, in its January 17,
2006 ruling on the plaintiff’s motion in limine, held that
the treating physicians, including Lena, could testify as
to their treatment of the plaintiff but not as to opinions
they rendered outside of that treatment. With respect
to the plaintiff’s redaction request, the court noted that
the contested records already had been marked in evi-
dence as full exhibits. The court then concluded that
the challenged portions of the medical records were a
part of the plaintiff’'s treatment record and that the
contested statements were in the nature of treatment.
In so concluding, the court implicitly recognized that
the facts surrounding a patient’s treatment inevitably
involve statements pertaining to diagnosis, treatment
and prognosis. Such facts, memorialized in Lena’s treat-
ment record of the plaintiff, are a part of the factual
matrix surrounding the plaintiff’s medical treatment,
including the fracture of the first plate implanted in
the plaintiff’s body. “The distinction between so-called
‘fact’ and ‘opinion’ is not a difference between opposites
or contrasting absolutes, but instead a mere difference
in degree with no bright line boundary. . . . [In a
changing world there will constantly be a myriad of new
statements to which a judge must apply the distinction.
Thus, good sense demands that the trial judge be
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accorded a wide range of discretion at least in classify-
ing evidence as ‘fact’ or ‘opinion,” and probably in admit-
ting evidence even where found to constitute opinion.”
1 C. McCormick, Evidence (5th Ed. 1999) § 11, pp.
45-46.

In light of the inherent difficulties in distinguishing
between opinions and facts in the context of a patient’s
treatment record, we cannot conclude that the court
abused its discretion in determining that the challenged
portions of the July 2 and November 4, 2002 medical
records concerned Lena’s treatment of the plaintiff and,
thus, properly were characterized as the facts of treat-
ment. Accordingly, the court properly denied the plain-
tiff’s request to redact the July 2 and November 4, 2002
medical records.* Although Lena did testify about the
statements in the treatment record, he did not offer
any opinions about the notations. The court therefore
properly permitted testimony from Lena about how
those notations appeared in his treatment record for
the plaintiff. Thus, we conclude that the court did not
abuse its discretion.

I

The plaintiff last claims that the court improperly
refused to allow him to cross-examine the defendant’s
expert witness, Lyle D. Zardiackas, who has a doctorate
in materials science, using the deposition testimony of
Lena.'® We conclude that the record is inadequate for
review of the plaintiff’s claim.

4 Furthermore, the evidence of Lena’s use of the plates to treat the plain-
tiff’s bone and the record of their surgical implantation was relevant to the
application of the learned intermediary doctrine’s principle that treating
prescribing physicians, as learned intermediaries between the manufacturer
and consumer, stand in the best position to evaluate the risks and benefits
of a particular course of treatment. In this case, Lena weighed the risks of
plate failure against the potential benefits of the use of those very plates
to promote healing.

5 The deposition testimony of Lena was marked for identification at trial.
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The following additional facts and procedural history
are relevant. Lena, who testified at trial on behalf of
the defense, also had given deposition testimony prior
to trial. During the plaintiff’s cross-examination of Zar-
diackas, the plaintiff referred to a statement in Lena’s
deposition testimony. The defendant objected, and a
sidebar conference was held. The court sustained the
defendant’s objection. The plaintiff resumed his cross-
examination of Zardiackas and, again, sought to refer
to a statement made by Lena at his deposition. The
defendant objected, and the court sustained the
objection.'

After Zardiackas was excused from the witness stand,
the jury left the courtroom. At that point, the court
indicated that the plaintiff “[wanted] to put a few of
the court’s rulings and what [he had] proposed to intro-
duce on the record.” The plaintiff then quoted Lena’s
deposition testimony and explained that during cross-
examination of Zardiackas, he had sought to ask Zardi-
ackas about two statements made by Lena at Lena’s
deposition.!” Several days later and prior to closing argu-
ments, the plaintiff stated: “I'm not sure if I adequately
put on the record Your Honor’s sustaining the objection
to my allowing cross-examination of Dr. Zardiackas
based on excerpts from Dr. Lena’s deposition. I just
wanted to make sure that that’s on the record.” The
plaintiff then stated: “I think that his deposition is for
[identification], defendant’s [exhibit] F, and what I
wanted to do is ask Dr. Zardiackas questions from page,

16 Neither the ground for the objections, nor the ground for sustaining the
objections were stated for the record.

17 Specifically, the plaintiff’s counsel stated: “Just as the offer of proof, I
wanted to ask on cross-examination a reference in Dr. Lena’s deposition
taken on January 11, 2005, on page eighty-nine—pages eighty-nine and
ninety.

“The question was: ‘But you could not bend it in the operating room.’
Answer: ‘We don’t have the devices available to bend it in the operating
room. Quite honesty, I've never tried, I don’t think, to bend a plate of this
magnitude in the operating room.’

“That’s what I wanted to ask the expert witness.”
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the bottom of eighty-nine, line twenty-four, to the top
of ninety through line five, and, just for the record, Your
Honor sustained the objection.”

On appeal, the plaintiff claims that the court made
an improper ruling. Despite the plaintiff’s apparent
attempts, outside of the jury’s presence, to perfect the
record for our review, we conclude that the record is
inadequate to review the plaintiff’s claim. Although the
plaintiff stated on the record the portions of Lena’s
deposition testimony that he had wanted to utilize in
his cross-examination of Zardiackas, the plaintiff never
asked the court to state on the record the basis of
its ruling, in which it had sustained the defendant’s
objection. Further, the plaintiff failed to put on the
record what had transpired during the sidebar confer-
ence or even the ground on which the defendant had
objected. The plaintiff also did not file a motion for
articulation pursuant to Practice Book § 66-5. In the
absence of an articulation, we are unable to discern the
basis of the court’s ruling. Accordingly, we are unable to
review the plaintiff’s claim. See, e.g., Grimm v. Grimm,
276 Conn. 377, 388-89, 886 A.2d 391 (2005) (“As is
always the case, the [appellant] . . . bear[s] the burden
of providing a reviewing court with an adequate record
for review. . . . It is, therefore, the responsibility of
the appellant to move for an articulation or rectification
of the record where the trial court has failed to state

the basis of a decision . . . to clarify the legal basis
of a ruling . . . or to ask the trial judge to rule on an
overlooked matter. . . . In the absence of any such

attempts, we decline to review this issue.” [Citations
omitted; internal quotation marks omitted.]), cert.
denied, 547 U.S. 1148, 126 S. Ct. 2296, 164 L. Ed. 2d
815 (2006).'

The judgment is affirmed.
In this opinion the other judges concurred.

18 We further note that the plaintiff has failed to brief his claim adequately.
In his brief, the plaintiff merely refers to Lena’s deposition testimony and



126 MAY, 2008 108 Conn. App. 126

State v. Stith

STATE OF CONNECTICUT . TALANCE J. STITH
(AC 27731)

Bishop, Robinson and Freedman, Js.

Argued February 19—officially released May 27, 2008
Procedural History

Substitute information, in the first case, charging the
defendant with the crimes of threatening in the second
degree, harassment in the second degree and breach
of the peace in the second degree, and substitute infor-
mation, in the second case, charging the defendant with
three counts of the crime of risk of injury to a child
and with the crimes of criminal mischief in the third
degree, reckless endangerment in the second degree,
breach of the peace in the second degree and assault
in the third degree, brought to the Superior Court in the
judicial district of Waterbury, geographical area number
four, where the cases were consolidated; thereafter, the
defendant was presented to the court, Brown, J., on a
plea of guilty to one count of risk of injury to a child
and threatening in the second degree; subsequently, the
court denied the defendant’s motion to withdraw the
plea; thereafter, the state entered a nolle prosequi as
to two counts each of breach of the peace in the second
degree and risk of injury to a child, and as to harassment
in the second degree, criminal mischief in the third
degree, reckless endangerment in the second degree

to excerpts of the trial transcript. The plaintiff’s brief is devoid of any
meaningful analysis or citation to case law to support his claim that the
court’s ruling was improper. See Jellison v. O’Connell, 73 Conn. App. 564,
565-66, 808 A.2d 752 (2002). More importantly, the plaintiff’s brief fails to
identify the basis of the court’s ruling, in which it sustained the defendant’s
objection. See Practice Book § 67-4 (d) (3) (appellant raising claim of eviden-
tiary error required to include in brief “a verbatim statement of the following:
the question or offer of exhibit; the objection and the ground on which it
was based; the ground on which the evidence was claimed to be admissible;
the answer, if any; and the ruling”).
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and assault in the third degree; judgment of guilty, from
which the defendant appealed to this court. Affirmed.

Martha Brooke Hansen, special public defender, for
the appellant (defendant).

Raheem L. Mullins, deputy assistant state’s attorney,
with whom, on the brief, were John A. Connelly, state’s
attorney, Julia K. Conlin, assistant state’s attorney, and
Catherine Brannelly Austin, senior assistant state’s
attorney, for the appellee (state).

Opinion

PER CURIAM. The defendant, Talance J. Stith,
appeals from the judgment of conviction rendered by
the trial court after he entered a guilty plea under the
Alford doctrine! to threatening in the second degree in
violation of General Statutes § 53a-62 and risk of injury
to a child in violation of General Statutes § 53-21. On
appeal, the defendant claims that the court abused its
discretion in denying his motion to withdraw the guilty
plea. Specifically, the defendant claims that the plea
was not knowingly, intelligently and voluntarily made
because (1) he was under the influence of medication
at the time it was entered, (2) it was not entered with
the effective assistance of counsel and (3) the court
did not explain the elements of each offense. We affirm
the judgment of the trial court.

The following facts are relevant to the defendant’s
appeal. The defendant was arrested and charged, in
separate dockets, with threatening in the second degree
in violation of § 53a-62 and risk of injury to a child in

' “North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162
(1970), holds that a criminal defendant need not admit his guilt but may
consent to being punished as if he is guilty to avoid the risk of proceeding
at trial.” State v. Sutton, 95 Conn. App. 139, 140 n.1, 895 A.2d 805, cert.
denied, 278 Conn. 920, 901 A.2d 45 (2006).
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violation of § 53-21. On April 26, 2005, pursuant to a
plea agreement with the state, the defendant entered a
guilty plea to these charges under the Alford doctrine.
Under the plea agreement, the defendant was to enter
the Daytop facility in New Haven for substance abuse
treatment for one year. If the defendant was successful
in the program, he would receive a suspended sentence
of six years of incarceration with three years of proba-
tion. If the defendant was unsuccessful in the program,
however, he would receive a sentence of six years to
serve.

Prior to accepting the defendant’s plea, the court
conducted a canvass of the defendant. In response to
the court’s questions, the defendant specifically stated
that he had not had any drugs, alcohol or medication
within the previous twenty-four hours that would inter-
fere with his judgment. The defendant indicated that
his attorney had explained the nature and elements of
the offenses charged, as well as the maximum possible
penalty if he was convicted of one or both of the
offenses. The defendant further stated that he was satis-
fied with his attorney’s representation of him in the
matter. The defendant’s attorney, Brian Pear, stated
that in his opinion, the defendant was entering his plea
knowingly and voluntarily. The court, in accepting the
plea, found that it was knowingly and voluntarily made,
with the assistance of competent counsel.

At ahearing on May 31, 2005, the state alleged that the
defendant had walked away from the Daytop treatment
program. The matter was continued to July 12, 2005,
at which time Pear explained to the court that there
had been a breakdown of his relationship with the
defendant. At that time, the defendant indicated that
he did not remember agreeing to serve six years in jail
and that he was on heavy medication at the time he
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entered the plea.” The defendant sought to withdraw
his plea rather than proceed for sentencing. The matter
was continued again and defense counsel was
instructed to file a motion to withdraw the plea.

At the subsequent hearing on the motion to withdraw
the plea, the defendant testified that on the date that he
entered the plea, he had taken the medications Seroquel
and Lexapro, which he claimed made him unable to
comprehend what was going on around him. He testi-
fied that he understood that he had told the court at
the time of the plea that he had not taken anything, yet
he did not remember saying anything to the court or
talking to Pear on that date. At the conclusion of the
hearing, the court denied the defendant’s motion to
withdraw the plea and sentenced the defendant to a
total effective term of six years to serve. The defendant
then filed this appeal, challenging the denial of his
motion to withdraw the plea.

“A . .. plea, once accepted, may be withdrawn only
with the permission of the court. . . . The court is
required to permit the withdrawal of a guilty plea upon
proof of any ground set forth in Practice Book § [39-
27]. . . . Whether such proof is made is a question
for the court in its sound discretion, and a denial of

®The defendant stated: “At the time when all this happened, I was on
heavy medication. I was taking antipsychotics and antidepressants, which
make . . . me . . . delusive, and I see shadows and hear voices. I talked
to my psychiatrist, and she told me that I need to tell you all what was
going on that day.

“The reason why when you—I guess when I was asked if I was on any
medications or—or—or any drugs, when [—when I told you no, everything
that you asked me, my lawyer told me what to say.

“T wrote Mr. Pear several times, asking him to get my medical records
from—from jail and from the program because I'm schizophrenic. I take
schizophrenic medication. I hear voices, and I see shadows. This has been
going on before I even went to jail; I was taking medications for it.

“I don’t remember making a plea for this. I remember coming to court.
I don’t remember taking no plea for it. I heard something totally different.
I didn’t know I would be spending six years in jail.”
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permission to withdraw is reversible only if that discre-
tion has been abused. . . . The burden is always on
the defendant to show a plausible reason for the with-
drawal of a plea of guilty.” (Internal quotation marks
omitted.) State v. Saunders, 86 Conn. App. 333, 336,
860 A.2d 1265 (2004). We also note that “[t]his court
does not retry facts; it can only determine whether
competent evidence supports factual determinations
made by the trial court. Evidence is presented before
the trier of fact, not before this court. The trier of fact
has an opportunity to observe the conduct, demeanor,
and attitude of the witnesses and to gauge their credibil-
ity that we do not. . . . Where . . . factual determina-
tions rested in large measure on credibility
assessments, we accept the reasonable credibility
determinations made by the trier of fact.” (Citation
omitted; internal quotation marks omitted.) State v.
Ortiz, 95 Conn. App. 69, 88, 895 A.2d 834, cert. denied,
280 Conn. 903, 907 A.2d 94 (2006).

The defendant first claims that he was under the
influence of medication at the time he entered the plea,
and therefore the plea was not knowingly, intelligently
and voluntarily made. In reviewing this claim, we note
that the court, in denying the motion to withdraw the
plea, relied on the defendant’s responses to the court’s
questions during the plea canvass. In particular, the
court noted that when the defendant was asked whether
he was under the influence of any alcohol, drugs or
medication that might affect his good judgment, he
responded in the negative. The court also stated that
there was “nothing but bare allegations from the defen-
dant with regard to whether he was, in fact, on any
type of medication on the date in question. There has
been no offer or proffer of medical documentation to
suggest that the defendant was, in fact, on any type
of medication on April 26, 2005, other than the bare
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assertions of the defendant.” “It is well established that
[a] trial court may properly rely on . . . the responses
of the [defendant] at the time [she] responded to the
trial court’s plea canvass . . . .” (Internal quotation
marks omitted.) State v. Monk, 88 Conn. App. 543, 552,
869 A.2d 1281 (2005); see also Carey v. Commissioner
of Correction, 86 Conn. App. 180, 185-86, 860 A.2d 776
(2004) (upholding habeas court’s finding that plea
knowingly and voluntarily given when, although peti-
tioner claimed he had taken medication on date he
entered plea and that this made him confused, there
was no evidence that described medication or its effect
on petitioner), cert. denied, 272 Conn. 915, 866 A.2d
1283 (2005). On the basis of our review of the record,
we conclude that the court did not abuse its discretion
in denying the defendant’s motion to withdraw his guilty
plea on the basis of his assertion that he was under
the influence of medication that affected his ability to
comprehend the plea process at the time he entered
his plea.

The defendant next argues that the plea was not
knowing, intelligent and voluntary because it was
entered without the effective assistance of counsel.! In

3 We note that even if the court had accepted the defendant’s testimony
that he was taking Seroquel and Lexapro at the time he entered the plea,
there was no offer of proof regarding the effect of such medication on the
defendant’s ability to comprehend what was going on around him.

+ “[A] claim of ineffective assistance of counsel is generally made pursuant
to a petition for a writ of habeas corpus rather than in a direct appeal. . . .
Section 39-27 of the Practice Book, however, provides an exception to that
general rule when ineffective assistance of counsel results in a guilty plea.
A defendant must satisfy two requirements . . . to prevail on a claim that
his guilty plea resulted from ineffective assistance of counsel. . . . First,
he must prove that the assistance was not within the range of competence
displayed by lawyers with ordinary training and skill in criminal law. . . .
Second, there must exist such an interrelationship between the ineffective
assistance of counsel and the guilty plea that it can be said that the plea
was not voluntary and intelligent because of the ineffective assistance.”
(Internal quotation marks omitted.) State v. Sutton, 95 Conn. App. 139, 145,
895 A.2d 805, cert. denied, 278 Conn. 920, 901 A.2d 45 (2006).
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support of this argument, the defendant refers to his
July 12, 2005 unsworn statement to the court that he
had asked Pear several times to get his medical records
because he was taking medication for schizophrenia.
See footnote 2. He also asserts that Pear did not conduct
an investigation into this matter. As noted by counsel
for the state, however, the defendant failed to present
the medical records that Pear allegedly failed to obtain
and presented no evidence concerning Pear’s investiga-
tion into the matter. All that the court had before it was
the “bare allegations from the defendant with regard to
whether he was, in fact, on any type of medication on
the date in question.” On the basis of the lack of evi-
dence concerning this claim, as well as the defendant’s
statement during the plea canvass that he was satisfied
with Pear’s representation of him in this matter, we
conclude that the defendant has failed to satisfy his
burden of proving that the plea was not knowing, intelli-
gent and voluntary because it was entered without the
effective assistance of counsel. The court, therefore,
did not abuse its discretion in denying the defendant’s
motion to withdraw the guilty plea on this basis.

The defendant’s final claim is that the plea was not
knowingly and intelligently made because the court did
not explain the elements of each offense. The state
counters that the record of the plea canvass establishes
that Pear had explained the nature and the elements
of the charges to the defendant. We agree.’

® The transcript of the plea canvass reveals the following:

“The Court: Has your attorney explained to you the nature and elements
of both of these offenses? In other words, what the state would have to
prove beyond a reasonable doubt to convict you of one or both of these
charges if you chose to go to trial.

“[The Defendant]: Yes, he has.

“The Court: And has your attorney also explained to you what the maxi-
mum possible penalty would be if you were convicted of one or both of
these offenses?

“[The Defendant]: Yes, sir.

“The Court: Is that correct, counsel? Have you explained all these things
to your client?
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“[O]ur courts have stopped short of adopting a per
se rule that notice of the true nature of the charge
always requires the court to give a description of every
element of the offense charged. . . . Rather, we have
held that, [ulnder Henderson v. Morgan, 426 U.S. 637,
647,96 S. Ct. 2253, 49 L. Ed. 2d 108 (1976), even without
an express statement by the court of the elements of
the crimes charged, it is appropriate to presume that
in most cases defense counsel routinely explain the
nature of the offense in sufficient detail to give the
accused notice of what he is being asked to admit. . . .
Thus, unless a record contains some positive suggestion
that the defendant’s attorney had not informed the
defendant of the elements of the crimes to which he
was pleading guilty, the normal presumption applies.”
(Citations omitted; internal quotation marks omitted.)
Statev. Reid, 277 Conn. 764, 783-84, 894 A.2d 963 (2006).
On the basis of our review of the record, specifically, the
plea canvass, we conclude that the defendant cannot
prevail on his claim that his plea was not knowingly
and intelligently made because the court failed to
explain the elements of the offenses to him. The court,
therefore, did not abuse its discretion in denying the
defendant’s motion to withdraw the guilty plea on
this basis.

The judgment is affirmed.

“[Defense Counsel]: I have.

“The Court: In your opinion, is your client entering his plea knowingly
and voluntarily?

“[Defense Counsel]: He is, Your Honor.”
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CITY OF NEW HAVEN ». GOD’S CORNER CHURCH,
INC., ET AL.
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Flynn, C. J., and DiPentima and Robinson, Js.
Syllabus

By statute (§ 52-350d), the Superior Court, for purposes of postjudgment
procedures, shall have jurisdiction over all parties of record in an action
until satisfaction of the judgment. A postjudgment procedure is defined
by statute (§ 52-350a [15]) as any procedure commenced after the rendi-
tion of a money judgment, which, in turn, is defined by related statute
(§ 52-350a [13]) as a judgment calling in whole or part for the payment
of a sum of money. A judgment of foreclosure, including a judgment of
foreclosure by sale, is not a money judgment within the meaning of
§ 52-350a (13) because such a judgment does not call for the payment
of a sum of money but rather for the vesting and divesting of title to
real property.

The defendant G Co., which had paid the plaintiff city of New Haven a sum
of money to redeem certain of G Co.’s real property against which the
plaintiff had obtained a judgment of foreclosure by sale in connection
with eight municipal tax liens, appealed to this court, challenging the
action of the trial court dismissing G Co.’s motion to determine the
debt. The trial court having dismissed the motion after the plaintiff filed
a satisfaction of the judgment, the plaintiff claimed that that court’s
jurisdiction over the motion was revoked expressly by § 52-350d. Held
that because a foreclosure by sale is not a money judgment under § 52-
350a (13) and the proceedings following a judgment of foreclosure by
sale are not postjudgment proceedings as defined by § 52-350a (15),
§ 52-350d did not revoke the trial court’s jurisdiction to reach the merits
of G Co.’s motion to determine the debt; accordingly, the judgment was
reversed in part and the matter remanded for further proceedings.

Argued January 7—officially released June 3, 2008
Procedural History

Action to foreclose municipal tax liens on certain of
the named defendant’s real property, and for other
relief, brought to the Superior Court in the judicial dis-
trict of New Haven and tried to the court, Doherty, J.;
judgment of foreclosure by sale; thereafter, the court
dismissed the named defendant’s motion to determine
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the debt, and the named defendant appealed to this
court. Reversed in part; further proceedings.

Max F. Brunswick, for the appellant (named
defendant).

Philip G. Kent, with whom was Karen Baldwin Kra-
vetz, for the appellee (plaintiff).

Opinion

DIiPENTIMA, J. The defendant in this foreclosure
action, God’s Corner Church, Inc.,! appeals from the
judgment of the trial court dismissing its motion to
determine the debt owed to the plaintiff, the city of
New Haven. The defendant claims that the court
improperly (1) concluded that it lacked subject matter
jurisdiction to address the defendant’s motion because
the plaintiff had filed a satisfaction of judgment and (2)
failed to hold an evidentiary hearing on the defendant’s
claim that the plaintiff had been unjustly enriched by
the defendant’s overpayment in redeeming the prop-
erty. We reverse the judgment of the trial court.

The following procedural history is relevant to our
disposition of the defendant’s appeal. By amended com-
plaint dated December 20, 2001, the plaintiff sought
to foreclose eight municipal tax liens against property
owned by the defendant within the city of New Haven
at 793-795 Grand Avenue. After a series of delays in the
proceedings, the court rendered judgment of foreclo-
sure by sale on November 14, 2005, and set a sale date of
February 18, 2006. On February 14, 2006, the defendant
filed a motion to extend the sale date and to determine
the debt owed to the plaintiff. On February 17, 2006,

! The plaintiff named as additional party defendants Jerome R. Goldberg
and Ina J. Goldberg as trustees of the Ina J. Goldberg Revocable Trust, the
water pollution control authority, the South Central Connecticut Regional
Water Authority and the Connecticut Community Investment Corporation.
None of those additional parties has joined in this appeal. Accordingly, we
refer to God’s Corner Church, Inc., as the defendant.
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the court denied the defendant’s motion as to extending
the sale date but deferred ruling on the motion as to
the debt, allowing the defendant to reclaim its motion
with respect to that issue. After the sale had proceeded
as scheduled, the committee filed a motion to approve
the sale and the committee’s deed, and the defendant
reclaimed its motion to determine the debt. Both
motions were scheduled for a hearing on March 13,
2006. Prior to the hearing, however, the defendant paid
the plaintiff a sum of money to redeem the property,
and, on March 9, 2006, the plaintiff filed a satisfaction
of the judgment with the court. On March 13, 2006, the
court ordered the parties to brief the issue that the
defendant raises on appeal, namely, whether the court
retained subject matter jurisdiction to address the
defendant’s motion to determine the debt after the
plaintiff had filed the satisfaction of the judgment. On
August 25, 2006, the court resolved that question in
favor of the plaintiff and dismissed the defendant’s
motion to determine the debt. This appeal followed.

“A determination regarding a trial court’s subject mat-
ter jurisdiction is a question of law. When . . . the trial
court draws conclusions of law, our review is plenary
and we must decide whether its conclusions are legally
and logically correct and find support in the facts that
appear in the record. . . .

“Subject matter jurisdiction [implicates] the authority
of the court to adjudicate the type of controversy pre-
sented by the action before it. . . . [A] court lacks dis-
cretion to consider the merits of a case over which it
is without jurisdiction . . . . The objection of want of
jurisdiction may be made at any time . . . [a]nd the
court or tribunal may act on its own motion, and should
do so when the lack of jurisdiction is called to its atten-
tion. . . . The requirement of subject matter jurisdic-
tion cannot be waived by any party and can be raised
at any stage in the proceedings.” (Internal quotation
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marks omitted.) Fort Trumbull Conservancy, LLC v.
New London, 282 Conn. 791, 802, 925 A.2d 292 (2007).

“The Superior Court is a court of general jurisdiction.
It has jurisdiction of all matters expressly committed
to it and of all other matters cognizable by any law
court of which the exclusive jurisdiction is not given
to some other court. The fact that no other court has
exclusive jurisdiction in any matter is sufficient to give
the Superior Court jurisdiction of that matter. . . .
[T]he general rule of jurisdiction . . . is that nothing
shall be intended to be out of the jurisdiction of a
Superior Court but that which specially appears to be
SO . . . . [N]o court is to be ousted of its jurisdiction
by implication.” (Citation omitted; internal quotation
marks omitted.) Carten v. Carten, 1563 Conn. 603, 612—
13,219 A.2d 711 (1966); see also State v. Radzvilowicz,
47 Conn. App. 1, 36, 703 A.2d 767, cert. denied, 243
Conn. 955, 704 A.2d 806 (1997).

The plaintiff asserts that the court’s jurisdiction in
this matter is revoked expressly by General Statutes
§ 52-350d (a). That statute provides in relevant part:
“For the purposes of postjudgment procedures, the
Superior Court shall have jurisdiction over all parties
of record in an action until satisfaction of the judgment
. . . .7 General Statutes § 52-350d (a). As used in § 52-
350d (a), a postjudgment procedure is “any procedure
commenced after rendition of a money judgment”; Gen-
eral Statutes § 52-350a (15); and a money judgment
“means a judgment, order or decree of the court calling
in whole or in part for the payment of a sum of money
. . . .7 General Statutes § 52-350a (13). The primary
issue, therefore, is whether a judgment of foreclosure
by sale is a “money judgment” within the meaning of
§ 52-350a (13). If so, we then must decide whether, after
a judgment of foreclosure by sale is satisfied, the statute
revokes the court’s jurisdiction over the subject matter,
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as the plaintiff argues, or instead merely revokes the
court’s personal jurisdiction over the parties.?

“Issues of statutory construction raise questions of
law, over which we exercise plenary review. . . . The
process of statutory interpretation involves the determi-
nation of the meaning of the statutory language as
applied to the facts of the case, including the question
of whether the language does so apply. . . . When con-
struing a statute, [oJur fundamental objective is to
ascertain and give effect to the apparent intent of the
legislature. . . . In other words, we seek to determine,
in a reasoned manner, the meaning of the statutory
language as applied to the facts of [the] case, including
the question of whether the language actually does
apply. . . . In seeking to determine that meaning, Gen-
eral Statutes § 1-2z directs us first to consider the text
of the statute itself and its relationship to other statutes.
If, after examining such text and considering such rela-
tionship, the meaning of such text is plain and unambig-
uous and does not yield absurd or unworkable results,
extratextual evidence of the meaning of the statute shall
not be considered.” (Internal quotation marks omitted.)
Pritchard v. Pritchard, 103 Conn. App. 276, 283, 928
A.2d 566 (2007).

The relevant law concerning foreclosure actions is
well settled. “[O]rdinarily [a] money judgment is
obtained by an action at law . . . . [A]n action is to
be deemed legal in nature, rather than equitable, where
the only relief sought is the collection of money dam-
ages.” (Citation omitted; internal quotation marks omit-
ted.) Gagne v. Vaccaro, 80 Conn. App. 436, 442, 835
A.2d 491 (2003), cert. denied, 268 Conn. 920, 846 A.2d

2 Because we hold that a judgment of foreclosure by sale is not a money
judgment within the meaning of § 52-350d (a), we need not address whether
§ 52-350d is a limitation on the court’s personal or subject matter jurisdiction.
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881 (2004). A foreclosure action, however, is an equita-
ble proceeding. New Haven Savings Bank v. LaPlace,
66 Conn. App. 1, 9, 783 A.2d 1174, cert. denied, 258
Conn. 942, 786 A.2d 426 (2001). “At common law, the
term foreclosure meant strict foreclosure. . . . Gen-
eral Statutes § 49-24 appends to that definition the rem-
edy of foreclosure by sale without altering the existing
common law definition.” (Citations omitted.) Madison
Hills Ltd. Partnership III v. Madison Hills, Inc., 35
Conn. App. 81, 90-91, 644 A.2d 363, cert. denied, 231
Conn. 913, 648 A.2d 153 (1994). “Generally, foreclosure
means to cut off the equity of redemption, the equitable
owner’s right to redeem the property. . . . The pur-
pose of the judicial sale in a foreclosure action is to
convert the property into money and, following the sale,
a determination of the rights of the parties in the funds
is made, and the money received from the sale takes
the place of the property. The vesting of titletoa . . .
property in the mortgagee [or lienholder] under a fore-
closure decree constitutes appropriation of the prop-
erty to the payment of the . . . debt, and, where the
value of the property foreclosed exceeds the amount
of the . . . debt, the mortgagee [or lienholder] is enti-
tled to nothing more. . . . Accordingly, when the mort-
gagee [or lienholder] takes title to the property, the fair
market value of which exceeds the amount of the debt,
its debt is satisfied by virtue of its ownership of the
collateral.” (Citation omitted; internal quotation marks
omitted.) Mortgage Electronic Registration Systems,
Inc.v. White, 278 Conn. 219, 229-30, 896 A.2d 797 (2006).

“[A]t common law, a mortgagee was required to elect
between a foreclosure action or an action on the under-
lying debt. . . . Thus, even if the value of the property
that the mortgagee gained was less than the debt owed
to her, the entry of judgment precluded any further
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common-law proceedings on the note. . . . Conse-
quently, in 1833, the legislature created the remedy of
the deficiency judgment in order to make the plaintiff
whole when the value of the security did not cover the
amount of the debt owed to the plaintiff. . . . In con-
trast, tax lienors, like judgment and condominium lien-
ors, are not barred, under common law, from obtaining
a judgment of strict foreclosure and, thereafter, com-
mencing a separate action to recover the balance of
any additional debt owed. Cf. General Statutes § 12-172
(In]o sale of real estate for taxes or foreclosure of any
lien shall divest the estate sold of any existing lien
for other taxes).” (Citation omitted; internal quotation
marks omitted.) Winchester v. Northwest Associates,
255 Conn. 379, 388 n.7, 767 A.2d 687 (2001). The fact,
however, that a separate proceeding may result in a
personal judgment against the debtor for the amount
of the debt unsatisfied by the foreclosed property does
not convert that portion of the equitable foreclosure
proceedings into an action at law. See Federal Deposit
Ins. Corp. v. Voll, 38 Conn. App. 198, 210, 660 A.2d 358,
cert. denied, 235 Conn. 903, 665 A.2d 901 (1995).

With these legal principles in mind, we conclude that
a judgment of foreclosure does not call in whole or in
part for the payment of a sum of money but, rather, it
calls for the vesting and divesting of title to real prop-
erty. Accordingly, a judgment of foreclosure by sale is
not a money judgment within the meaning of § 52-350a
(13). See Stein v. Hillebrand, 240 Conn. 35, 44, 688 A.2d
1317 (1997) (mortgagee does not have to obtain “money
judgment” but could instead institute foreclosure pro-
ceedings on property); see also Cooke v. Cooke, 99 Conn.
App. 347, 352, 913 A.2d 480 (2007) (marital dissolution
judgment that did not order party to pay certain sum
for child’s educational expenses cannot fairly be charac-
terized as money judgment); Amresco New England II,
L.P. v. Colossale, 63 Conn. App. 49, 55, 774 A.2d 1083
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(2001) (because foreclosure is peculiarly equitable
action, court may entertain such questions as necessary
in order that complete justice may be done). Because a
judgment of foreclosure by sale is not a money judgment
under § 52-350a (13), the proceedings following a judg-
ment of foreclosure by sale are not postjudgment pro-
ceedings for purposes of § 52-350a (15). In turn, § 52-
350d, which applies only to postjudgment proceedings
as defined by § 52-350a (15), does not limit the court’s
jurisdiction to address a party’s claims after a property
has been redeemed following a judgment of foreclosure
by sale. Thus, we conclude that § 52-350d did not revoke
the court’s jurisdiction to reach the merits of the defen-
dant’s motion to determine the debt, and the court
improperly dismissed the defendant’s motion on that
basis.

Having concluded that the court improperly dis-
missed the defendant’s motion, we next must determine
to what relief, if any, the defendant is entitled. The
defendant prays for a remand to the trial court for an
evidentiary hearing to determine whether the plaintiff
should return any part of the amount paid by the defen-
dant to redeem the property. Specifically, the defendant
claims that the plaintiff was unjustly enriched because
it improperly had demanded and received payment for
(1) approximately $22,000 in settlement of a separate
dispute between the parties, (2) a “statutory collection
fee” that was not submitted to the court or made a
part of the judgment and (3) $3117.05 in excess of the
attorney’s fees awarded by the court. The plaintiff, in
response, asserts that it was entitled to demand those
sums and that, in any event, the defendant has waived
its claim of unjust enrichment by knowingly and volun-
tarily paying the amount demanded without reserving
its rights to dispute the amount demanded.

Before we address the defendant’s claim, we note
the following additional facts, which are not in dispute.
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On November 14, 2005, the court found the amount of
the debt to be $94,415.59 and awarded the plaintiff, as
part of its judgment of foreclosure by sale, $18,850 in
attorney’s fees. On March 3, 2000, the plaintiff’s attorney
issued to the defendant’s attorney a payoff letter itemiz-
ing the amounts that the plaintiff claimed the defendant
owed in order to redeem the property. The total amount
in demand, as stated in the payoff letter, was
$168,799.69. On March 9, 2006, the defendant paid the
full amount of the March 3, 2006 demand.

The parties disagree on whether the defendant, in
paying the full amount of the demand, has waived its
right to dispute the amount of the debt or whether it has
preserved that claim. “Whether a waiver has occurred is
a factual question, reviewable under the clearly errone-
ous standard.” (Internal quotation marks omitted.) Suf-
field Development Associates Ltd. Partnership v.
National Loan Investors, L.P., 97 Conn. App. 541, 565,
905 A.2d 1214, cert. denied, 280 Conn. 942, 943, 912
A.2d 479 (2006). The court, however, made no findings
with respect to the plaintiff’s waiver argument, and it
is not clear from the record whether the defendant had
made such a waiver.? Accordingly, we must remand
this case to the trial court for a determination of this
threshold issue and, in the event the court finds that
no waiver occurred, a decision on the merits of the
defendant’s claim.

3 We note that in its order dismissing the defendant’s motion to determine
the debt, the court stated: “Notwithstanding the defendant’s claim to the
contrary, the court finds, under the facts of this case, that the defendant
was not prevented by mistake, accident or other reasonable cause from
raising its claim, as those terms are intended in A.I. Credit Corp. v. M.A.
Gronski, Inc., Superior Court, judicial district of New Haven, Docket No.
CV-01-0452088-S (October 3, 2002) (33 Conn. L. Rptr. 216).” We question
the propriety of this finding in light of the record, which indicates that the
defendant, in fact, had raised its claim on February 14, 2006, prior to
redeeming the property on March 9, 2006.
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The order dismissing the named defendant’s motion
to determine the debt is reversed and the case is
remanded for further proceedings in accordance with
law.

In this opinion the other judges concurred.

BESS GILMORE ET AL. v. PUBLIC STORAGE, INC.
(AC 28148)

Gruendel, Robinson and Foti, Js.

Argued March 27—officially released June 3, 2008
Procedural History

Action to recover damages for, inter alia, unfair trade
practices, and for other relief, brought to the Superior
Court in the judicial district of Fairfield, where the
court, Hon. Howard T. Owens, Jr., judge trial referee,
granted the defendant’s motion for summary judgment
and rendered judgment thereon, from which the plain-
tiffs appealed to this court. Reversed; further pro-
ceedings.

Douglas Gilmore, for the appellants (plaintiffs).

James E. Carroll, pro hac vice, with whom were John
J. Bogdanski, and, on the brief, Carl Fumarola, for the
appellee (defendant).

Opinion

PER CURIAM. The plaintiffs, Bess Gilmore, and her
son, Keith Gilmore, appeal from the judgment of the
trial court, rendered in favor of the defendant, Public
Storage, Inc., on a motion for summary judgment. They
make several claims on appeal. The plaintiffs’ first claim
asserts that the court improperly granted the defen-
dant’s motion for summary judgment after a hearing
for that motion was scheduled on the short calendar
in violation of the rules of practice. Their second and
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third claims assert that the court improperly granted
the defendant’s motion for summary judgment for addi-
tional reasons. Their last two claims pertain to the
underlying merits of the case. Because we reverse the
judgment on the basis of the plaintiffs’ first claim, we
do not need to address the remaining claims.

The following procedural history is relevant to our
disposition of the plaintiffs’ appeal. The plaintiffs filed
their complaint on February 17, 2004.! The record dis-
closes that on August 25, 2006, the defendant filed a
motion for summary judgment. On September 5, 2006,
the plaintiffs filed a timely request for an extension of
time to respond to the motion for summary judgment.
In their appellate brief, the plaintiffs argue that their
request for an extension of time was granted automati-
cally by the clerk pursuant to Practice Book § 17-45,
and, therefore, the motion for summary judgment
should not have appeared on the short calendar earlier
than thirty days from the filing of the request. The
motion for summary judgment, however, was first
scheduled on September 11, 2006, but was subsequently
marked off by the defendant. The motion was then
scheduled for September 25, 2006, and heard before
the court. While the defendant appeared before the
court on September 25, 2006, the plaintiffs did not due
to the illness of the plaintiffs’ attorney. As a result, the
motion was taken on the papers. On October 5, 2000,
the court rendered judgment in favor of the defendant.

Practice Book § 17-45 provides in relevant part: “Any
adverse party may, within ten days of the filing of the
motion with the court, file a request for extension of

! The plaintiffs served a complaint against the defendant seeking damages
for the losses they incurred as a result of the defendant’s disposal of property
the plaintiffs had stored in the defendant’s storage facility.
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time to respond to the motion. The clerk shall grant
such request and cause the motion to appear on the
short calendar not less than thirty days from the filing
of the request. . . .” The plaintiffs’ request for an exten-
sion of time to respond to the motion for summary
judgment was filed on September 5, 2006, which was
within the time period specified by the rules of practice.?
Because the plaintiffs’ request was filed timely, the clerk
automatically granted the request pursuant to Practice
Book § 17-45, and the motion for summary judgment
should not have appeared on the calendar prior to thirty
days after the request had been made. The motion for
summary judgment, however, was scheduled on the
short calendar for September 25, 2006. September 5 to
September 25 is a span of only twenty days, which
does not comport with Practice Book § 17-45. The court
should have scheduled the motion for summary judg-
ment on the short calendar at least thirty days after the
filing of the plaintiffs’ request for an extension of time
pursuant to Practice Book § 17-45.

The judgment is reversed and the case is remanded
for further proceedings in accordance with law.

2 Although September 5, 2006, was technically eleven days after the date
the defendant filed the motion for summary judgment, August 25, 2006, the
plaintiffs’ request nevertheless was timely. Practice Book § 7-17 provides
in relevant part: “If the last day for filing any matter in the clerk’s office
falls on a day on which such office is not open as thus provided . . . then
the last day for filing shall be the next business day upon which such office
is open. . . .” August 25, 2006, was a Friday. Ten days from August 25,
2006, was September 4, 2006, which was Labor day, a national holiday on
which the court is closed. As a result, the next business day was September
5, 2006, the date on which the plaintiffs filed their request for an extension
of time.
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Convicted of the crime of disorderly conduct in connection with the defen-
dants’ actions during a demonstration at a Planned Parenthood of Con-
necticut clinic, the defendants in three consolidated cases filed separate
appeals to this court. Each defendant claimed that the evidence was
insufficient to establish that he or she either obstructed or intended to
obstruct pedestrian traffic in violation of statute (§ 53a-182 [a] [5]). Held
that there was sufficient evidence presented by the state to prove beyond
a reasonable doubt that the defendants engaged in conduct in violation
of § 53a-182 (a) (5), which provides that a person is guilty of disorderly
conduct when, with intent to cause inconvenience, annoyance or alarm,
or recklessly causing a risk thereof, such person obstructs vehicular or
pedestrian traffic; the trial court reasonably could have inferred on the
basis of the size of the defendants’ signs, stroller and baby carriage and
their position on a sidewalk adjacent to the clinic that the defendants
intended to cause inconvenience, annoyance and alarm or to obstruct the
sidewalk, and the court reasonably could have found that the defendants
obstructed pedestrian traffic by forcing pedestrians to walk off the
sidewalk to get around them.

(One judge dissenting)

Argued January 7—officially released June 3, 2008
Procedural History

Three substitute informations charging the defen-
dants in each case with the crime of disorderly conduct,
brought to the Superior Court in the judicial district of
New Haven, geographical area number twenty-three,
where the cases were consolidated and tried to the
court, Keegan, J.; judgments of guilty, from which the
defendants filed separate appeals to this court, which
consolidated the appeals. Affirmed.
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Opinion

LAVINE, J. Each of the defendants in these consoli-
dated appeals, Robert Muckle, Stanley Scott and Mary-
ann Sprague, was convicted, after a trial to the court,
of disorderly conduct in violation of General Statutes
§ b3a-182 (a) (b) in connection with a demonstration
at the Planned Parenthood of Connecticut (Planned
Parenthood) facility in New Haven. On appeal, each of
the defendants claims that the evidence was insufficient
to establish that he or she either obstructed or intended
to obstruct pedestrian traffic in violation of the statute.
We affirm the judgments of the trial court.

These appeals arise out of events that transpired on
July 9, 2005, when the defendants were on the sidewalk
adjacent to Edwards Street near its intersection with
Whitney Avenue in New Haven. The court found, in its
oral decision, that “in the morning hours at or near . . .
345 Whitney Avenue in New Haven, [the defendants] by
their physical presence, together with the presence of
their numerous bulky signs, the carriages with signs
placed on them, the bricks holding the carriage in place,
and the location of the parties and the property within
close proximity on the seven foot sidewalk, intended
to cause inconvenience, annoyance or alarm by getting
in the way of or blocking pedestrian traffic on the side-
walk of Edwards Street.” The defendants were sen-
tenced on October 3, 2006,' and these appeals followed.

L All of the defendants were sentenced to ninety days in the custody of
the commissioner of correction, execution suspended. Muckle and Sprague
were ordered to pay fines of $250 each, and Scott was ordered to pay a
fine of $500. Muckle and Sprague each received a conditional discharge,
requiring that they have no contact with Planned Parenthood, stay 100 yards
away from any Planned Parenthood office in Connecticut, have no contact
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“In reviewing a sufficiency of the evidence claim, we
apply a two-part test. First we construe the evidence
in the light most favorable to sustaining the verdict.
Second, we determine whether upon the facts so con-
strued and the inferences reasonably drawn therefrom
the [trier of fact] reasonably could have concluded that
the cumulative force of the evidence established guilt
beyond a reasonable doubt.” (Internal quotation marks
omitted.) State v. Damato, 105 Conn. App. 335, 34041,
937 A.2d 1232, cert. denied, 286 Conn. 920, 949 A.2d
481 (2008). “When there is conflicting evidence . . . it
is the exclusive province of the court, as the trier of
fact, to weigh the conflicting evidence, determine the
credibility of witnesses and determine whether to
accept some, all or none of a witness’ testimony.” (Inter-
nal quotation marks omitted.) Capp Industries, Inc. v.
Schoenberg, 104 Conn. App. 101, 116-17 n.11, 932 A.2d
453, cert. denied, 284 Conn. 941, 937 A.2d 696, 697
(2007). “Questions of whether to believe or to disbelieve
a competent witness are beyond our review. As a
reviewing court, we may not retry the case or pass on
the credibility of witnesses. . . . We must defer to the
trier of fact’s assessment of the credibility of the wit-
nesses that is made on the basis of its firsthand observa-
tion of their conduct, demeanor and attitude.” (Internal
quotation marks omitted.) State v. Felder, 95 Conn. App.
248, 263, 897 A.2d 614, cert. denied, 279 Conn. 905, 901
A.2d 1226 (2006). “On appeal, we do not ask whether
there is a reasonable view of the evidence that would
support a reasonable hypothesis of innocence. We ask,
instead, whether there is a reasonable view of the evi-
dence that supports the [finder of fact’s] verdict of

with Planned Parenthood employees or visitors and have no new arrests.
Scott received one year of probation subject to standard terms, plus he is
to stay 100 yards away from any Planned Parenthood office in Connecticut,
have no contact with Planned Parenthood employees or visitors, stay ten
feet away from any motor vehicle approaching a Planned Parenthood office,
make a $250 charitable contribution to the Crime Victims Compensation
Fund within three months of sentencing and perform ten hours of community
service each week for one year.
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guilty.” (Internal quotation marks omitted.) State v.
Lopez, 280 Conn. 779, 809, 911 A.2d 1099 (2007). “In
the absence of evidence to the contrary, [an appellate
court] will not assume that a finding adverse to an
appellant’s case could only have been the product of a
failure by the court to consider all of the evidence
presented.” Capp Industries, Inc. v. Schoenberg, supra,
117 n.11.

Following the presentation of evidence from Septem-
ber 5 through 7, 2006, the court rendered its decision
orally on September 26, 2006. The court first recited
the evidence that had been presented. The court heard
testimony from Brian Donnelly, a New Haven police
officer, and the defendants. The state also “introduced
seventeen exhibits, including a video [from a stationary
camera system employed by Planned Parenthood] that
partially depicted the events of July 9, 2005,? thirteen
posters ranging in size from four feet by five feet to
two feet by two feet, an umbrella stroller measuring
approximately three feet tall by one and one-half feet
wide, a baby carriage measuring approximately three
and one-half feet tall by two feet wide, and eight bricks,
which were contained in the baby carriage. The defen-
dants introduced three exhibits consisting of photo-
graphs.” (Emphasis added.)

*The parties stipulated that the video depicted images captured by a
motion detector system mounted on the Planned Parenthood building and
that the time the images were captured as shown on the video was accurate
as to minutes and seconds, but was “off” by one hour. The video camera
does not record continuously, but only when it detects motion. There are
therefore spaces over time in the video. In other words, the video contains
seven minutes of imagery over the passage of twenty-five minutes of time.
Donnelly testified that the camera’s view encompassed a small portion of
the sidewalk on either side of the driveway. It could not observe the full
length of the sidewalk where the defendants had placed their signs, stroller
and baby carriage. Notwithstanding that the video does not purport to
portray all of the events as to which evidence was produced, the defendants
argue that the seven minute video “proves with mathematical certainty that
not only [was] there . . . no intent to cause inconvenience, annoyance or
alarm, but there [was] absolutely no obstruction of pedestrian traffic.”
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The court made the following findings of fact, includ-
ing, most significantly, that Donnelly was a credible
witness and that the defendants were not. “[O]n July
9, 2005, in the morning hours at or near . . . 345 Whit-
ney Avenue in New Haven, [the defendants] by their
physical presence, together with the presence of their
numerous bulky signs, the carriages with signs placed
on them, the bricks holding the carriage in place, and
the location of the parties and the property within close
proximity on the seven foot sidewalk, intended to cause
inconvenience, annoyance or alarm by getting in the
way of or blocking pedestrian traffic on the sidewalk
of Edwards Street.

“And [the court] further finds that by those aforesaid
actions, the defendants created a risk of getting in the
way of or blocking pedestrian traffic. The court finds
that all three defendants were warned several times to
move their persons and belongings so as not to impede
pedestrian traffic on the sidewalk and that the defen-
dants did not comply. The court further finds that three
pedestrians were observed to step off the sidewalk and
onto the adjacent grass because of the location of the
defendants, their signs and carriages on the sidewalk.
Therefore, the court finds that the state has proven
beyond a reasonable doubt that each of the defendants
is guilty of a violation of . . . General Statutes § 53a-
182 (a) (5).”

The substance of the defendants’ claims on appeal
is that there was insufficient evidence by which the
court could have found them guilty of violating § 53a-
182 (a) (b) because there was no credible evidence that
any one of them obstructed pedestrian traffic and that
the video contradicts the court’s findings. Moreover,

31t does not escape our notice that the defendants failed at trial to move
for a judgment of acquittal either after the state’s case-in-chief or at the
conclusion of evidence.
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the defendants argue that there was no pedestrian traf-
fic.* On the basis of our review of the testimony, the
defendants’ exhibits and the video, we conclude that
there is evidence in the record to support the court’s
findings.

The finder of fact must find every element of the
statute proven beyond a reasonable doubt to find the
defendants guilty of the offense charged, but “each of
the basic and inferred facts underlying those conclu-
sions need not be proved beyond a reasonable doubt.

. . If it is reasonable and logical for the [finder of
fact] to conclude that a basic fact or an inferred fact
is true, the [fact finder] is permitted to consider the
fact proven and may consider it in combination with
other proven facts in determining whether the cumula-
tive effect of all of the evidence proves the defendants
guilty of all the elements of the crime charged beyond a
reasonable doubt.” (Internal quotation marks omitted.)
State v. Martin, 285 Conn. 135, 14748, 939 A.2d 524
(2008).

“[I]t is within the province of the trial court, when
sitting as the fact finder, to weigh the evidence pre-
sented and determine the credibility and effect to be
given the evidence. . . . Credibility must be assessed

. not by reading the cold printed record, but by
observing firsthand the witness’ conduct, demeanor and
attitude.” (Internal quotation marks omitted.) State v.
Lawrence, 282 Conn. 141, 155, 920 A.2d 236 (2007).

* The defendants stated the issue in their brief as: “Did the trial court err
when it entered its oral judgment that the defendants were guilty beyond
a reasonable doubt of violating . . . § 53a-182 (a) (5), which states [that]
a person is guilty of disorderly conduct when, with intent to cause inconve-
nience, annoyance or alarm, such person obstructs pedestrian traffic, but,
however, as proven by state’s exhibit one, the [video], which proves that
there was not only no intention to obstruct pedestrian traffic, but [that]
there was no pedestrian traffic to be obstructed, as there is not a scintilla
of credible evidence that the defendants’ obstructed pedestrian traffic?”
(Emphasis in original.)
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General Statutes § 53a-182 (a) provides in relevant
part: “A person is guilty of disorderly conduct when,
with intent to cause inconvenience, annoyance or
alarm, or recklessly creating a risk thereof, such person

(5) obstructs vehicular or pedestrian traffic
. .7 “[T]o support a conviction for disorderly con-
duct, the defendant’s predominant intent must be to
cause inconvenience, annoyance or alarm, rather than
to exercise his constitutional rights.” State v. Indrisano,
228 Conn. 795, 809, 640 A.2d 986 (1994). “[T]he mens
rea language of § 53a-182 (a) can be formulated more
precisely as follows: the predominant intent is to cause
what a reasonable person operating under contempo-
rary community standards would consider a distur-
bance to or impediment of a lawful activity, a deep
feeling of vexation or provocation, or a feeling of anxi-
ety prompted by threatened danger or harm. In order
to sustain a conviction for disorderly conduct, the state
must begin by demonstrating that the defendant had
such a state of mind.” Id., 810-11.

“[P]roof beyond a reasonable doubt does not mean
proof beyond all possible doubt . . . nor does proof
beyond a reasonable doubt require acceptance of every
hypothesis of innocence posed by the defendant that,
had it been found credible by the trier, would have
resulted in an acquittal. . . . Furthermore, [i]n [the]
process of review, it does not diminish the probative
force of the evidence that it consists, in whole or in
part, of evidence that is circumstantial rather than
direct. . . . It is not one fact, but the cumulative impact
of a multitude of facts which establishes guilt in a case
involving substantial circumstantial evidence.
Indeed, direct evidence of the accused’s state of mind
is rarely available . . . . Therefore, intent is often
inferred from conduct . . . and from the cumulative
effect of the circumstantial evidence and the rational
inferences drawn therefrom. . . . [A]ny such inference
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cannot be based on possibilities, surmise or conjecture.
. It is axiomatic, therefore, that [a]ny [inference]
drawn must be rational and founded upon the evi-
dence.” (Internal quotation marks omitted.) State v.
Aloi, 280 Conn. 824, 842-43, 911 A.2d 1086 (2007).

Our review of the evidence discloses that Donnelly
testified that on July 9, 2005, he was familiar with Scott
and Muckle. When he arrived at the scene in response
to a complaint telephoned to the police department,
Donnelly observed several protestors on the sidewalk
as well as a number of signs. The defendants’ signs,
posters and placards were placed in evidence. The size
of them varied from four feet by five feet to two feet
by two feet. The photographic and video evidence dem-
onstrated that the signs, stroller and baby carriage
secured by bricks were on the sidewalk on Edwards
Street adjacent to the Planned Parenthood building.
Donnelly estimated that six times he asked the defen-
dants, individually or as a group, not to block the side-
walk. He also testified that Scott stated that he had “a
constitutional right to block the sidewalk and to pro-
test.” The court reasonably could have inferred on the
basis of the size of the defendants’ belongings and their
position on the sidewalk that the defendants intended
to cause inconvenience, annoyance and alarm or
obstructed the sidewalk.?

With regard to the obstruction of pedestrian traffic,
Donnelly testified that shortly after he arrived, he
informed the defendants that they and their signs were
obstructing the sidewalk completely, and that at one
point, Scott and Sprague were holding signs standing
side by side completely blocking the sidewalk. He also
testified that several people could not physically pass

° The defendants did not file a motion for articulation; see Practice Book
§ 66-5; asking the court to clarify whether it found that they intended to
cause inconvenience, annoyance or alarm and on what basis.
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on the sidewalk because of where the defendants were
standing. Deborah Camerota, a defense witness, testi-
fied that she saw the sidewalk blocked one time. Don-
nelly’s testimony® and the photographic and video
evidence provided a basis for the court to conclude
that pedestrians walked off the sidewalk to get around
the signs, stroller and baby carriage on the sidewalk.
For these reasons, we conclude that there was sufficient
evidence presented by the state to prove beyond a rea-
sonable doubt that the defendants were in violation of
§ b3a-182 (a) ().

The judgments are affirmed.
In this opinion GRUENDEL, J., concurred.

STOUGHTON, J., dissenting. In my view, the evidence
and the inferences reasonably drawn therefrom do not
support a conclusion that the defendants, Robert
Muckle, Stanley Scott and Maryann Sprague, actually
obstructed pedestrian traffic during their demonstra-
tion at the Planned Parenthood of Connecticut (Planned
Parenthood) building in New Haven. Therefore, I
respectfully dissent.

Officer Brian Donnelly of the New Haven police
department testified that he saw three pedestrians
approaching toward the area where the protesters were
with their props and that these three pedestrians
stepped off the sidewalk.! He further testified that he
observed two of the three stop as they approached the

S Donnelly testified that he observed three people walk off the sidewalk
onto the grass because they could not physically pass on the sidewalk. The
defendants testified that they did not intend to block pedestrian traffic and
that they did not block the sidewalk. The court found Donnelly’s testimony
to be more credible. In their brief, the defendants argue that pedestrian
traffic was not blocked because there was no pedestrian traffic. The record
does not support this claim.

! The state conceded at trial that no pedestrians were prevented from
accessing the Planned Parenthood building.
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area and step onto the grass adjoining the sidewalk.
These two were never identified, and Donnelly did not
know where they went. He testified that he thought
that they stepped onto the grass because they could
not proceed through the protestors along the sidewalk.
That was never established, however, and Donnelly also
testified that they may have simply stepped off the
sidewalk and walked into the Planned Parenthood
building. The record reveals that no other evidence
regarding these two pedestrians was provided to the
court. No evidence was presented indicating, for exam-
ple, whether the two pedestrians were traveling
together. More importantly, the record does not indicate
the positioning of the defendants at the time when the
two pedestrians stepped off the sidewalk. Thus, it is
not clear which, if any, of the defendants were even
blocking the sidewalk at the time that these pedestrians
departed from it. It also is not clear whether any of the
defendants noticed the two pedestrians.

The third and final pedestrian referenced by Don-
nelly, and relied on by the state, was a woman who
was walking a dog. Donnelly testified that she continued
along the sidewalk and stepped onto the grass with her
dog when she reached the spot where Scott and Sprague
were standing with some policemen. This episode is
shown in a video from a stationary camera system
employed by Planned Parenthood that depicted a por-
tion of the events during the demonstration, which we
have reviewed. The video is consistent with Donnelly’s
testimony of the event. The portion of the sidewalk
where the woman with the dog stepped onto the grass
was occupied by Donnelly and two other police officers
in addition to two of the defendants. To the extent that
the sidewalk was blocked, the evidence is insufficient
to establish that it was the defendants alone, rather than
the defendants and the police officers, who blocked
the sidewalk. Additionally, even though this pedestrian
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stepped onto the grass with the dog, she was hardly
inconvenienced even slightly, let alone obstructed in
her progress. No one attempted to stop her, and she
proceeded past the defendants without incident. The
state had to show that while intending to impede a
lawful activity, the defendants obstructed pedestrian
traffic. See State v. Scott, 83 Conn. App. 724, 730, 851
A.2d 353 (2004). One is not obstructed in this sense
simply because one is obliged to step around another
person who is also on the sidewalk. See State v. Anony-
mous (1976-9), 33 Conn. Sup. 93, 98, 363 A.2d 772
(1976).

Whether the other two pedestrians might have been
obstructed cannot be determined from the evidence.
Where they were headed was never revealed, Donnelly
testified that he did not know where they were headed,
and there is no evidence that they actually attempted
to walk along the sidewalk.

Deborah Camerota, referred to in the majority opin-
ion, was considered by the state to have been among
the protesters.

I would reverse the judgment.

KIM M. WASKO ET AL. v. DANIEL T.
FARLEY, JR., ET AL.
(AC 28074)

Harper, Lavine and Pellegrino, Js.
Syllabus

The plaintiff W, who had sought to recover damages for personal injuries
she sustained in an automobile accident involving the defendant F,
appealed to this court from the judgment rendered on a jury verdict in
favor of the defendants. Held:

1. There was no merit to W’s claim that because the trial judge who presided
over jury selection was a senior judge at the time, he was required to
obtain consent of the parties in order to preside, which he failed to do;
at the time of jury selection, the trial judge had not reached the age of
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seventy and was not a judge trial referee but rather held the position
of senior judge and continued to have the power to preside over jury
selection as well as every other power of a Superior Court judge and
was, therefore, not required to obtain the parties’ consent.

2. W could not prevail on her claim that the trial court improperly compelled
her attendance at jury selection in violation of statute (§ 51-240 [a]), the
rules of practice (§ 16-6) and the state constitution: § 51-240 (a) and
§ 16-6 grant parties an affirmative right to examine each prospective
juror, the trial court’s order in no way hindered that right, those provi-
sions do not limit the trial court’s inherent power to compel a party’s
attendance at jury selection, and W’s claim that because her right to
examine prospective jurors might have been exercised through counsel,
compelling her attendance at jury selection violated her right to have
counsel examine each juror was unavailing and not supported by the
plain and unambiguous language of the statute and rule of practice;
moreover, W having failed to brief her state constitutional claim ade-
quately, this court deemed it abandoned.

3. There was no merit to W’s claim that the judge who presided over jury
selection should have recused himself from the pretrial proceedings: W
did not object to any of the alleged improprieties committed by that
judge, who presided over only jury selection, ask that judge to recuse
himself on the basis of a lack of impartiality or seek a mistrial, but
instead filed a postverdict motion for recusal challenging the judge’s
impartiality after the jury reached an unfavorable verdict, and she failed
to request plain error review of her unpreserved claim; moreover, even
if this claim had been properly preserved, it nevertheless would fail, as
the allegedly biased comments made during voir dire by the judge in
question were not improper and would not lead a reasonable person to
question that judge’s impartiality.

4. The trial court properly declined W’s request that it instruct the jury on
damages resulting from costs allegedly incurred by W’s dental practice
as a result of her injuries, W having brought the action here in her
individual capacity and thus not having been entitled to recover damages
incurred by a limited liability company of which she was a member and
which was not made a party to the action; moreover, W’s claim to the
contrary notwithstanding, the trial court’s jury instruction on mitigation
of damages was proper, W not having alleged that there were no facts
in evidence that warranted a mitigation instruction and having set forth
no legal analysis in support of her claim that the defendants had to
plead mitigation of damages as a special defense to be entitled to a jury
instruction thereon.

Argued February 4—officially released June 3, 2008
Procedural History

Action to recover damages for personal injuries sus-
tained by the named plaintiff as a result of the defen-
dants’ alleged negligence, and for other relief, brought
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to the Superior Court in the judicial district of Litchfield
and tried to the jury before Prescott, J.; thereafter, the
action was withdrawn as against the plaintiff Robert
Cavoli; verdict for the defendants; subsequently, the
court denied the plaintiff’'s motion for disqualification
and rendered judgment in accordance with the verdict,
from which the named plaintiff appealed to this
court. Affirmed.

Eddi Z. Zyko, for the appellant (named plaintiff).

Robert O. Hickey, with whom, on the brief, was Sarah
F. DePanfilis, for the appellees (defendants).

Opinion

PELLEGRINO, J. In this negligence action, the plain-
tiff Kim M. Wasko'! appeals from the judgment of the
trial court, rendered after a jury trial, in favor of the
defendants, Daniel T. Farley, Sr., and Daniel T. Farley,
Jr. On appeal, the plaintiff claims that (1) the court
failed to comply with General Statutes § 52-434, thereby
depriving the court of subject matter jurisdiction, (2)
the court required the plaintiff to attend jury selection
in violation of General Statutes § 51-240 (a), Practice
Book § 16-6 and the constitution of Connecticut, (3)
the judge who denied the plaintiff's motion to be
excused from jury selection improperly failed to recuse
himself and (4) the court improperly charged the jury.
We affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to our resolution of the plaintiff’s appeal. In Decem-
ber, 2004, the plaintiff commenced this negligence
action, which arose out of personal injuries and dam-
ages she allegedly sustained as a result of a December
14, 2002 three vehicle accident involving the plaintiff,

! In the original complaint, Wasko and her husband, Robert Cavoli, were
named as plaintiffs. Before the case was submitted to the jury, Cavoli with-
drew all of his claims. All references to the plaintiff, therefore, refer solely
to Wasko.
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Francis Bement and Daniel T. Farley, Jr. On August 17,
2005, the court, Brunetti, J., pretried the case without
any resolution. On June 6, 2006, the court, Gill, J.,
pretried the case again without any resolution. Judge
Gill then set another pretrial for the following morning
and ordered that the plaintiff be present for that pro-
ceeding.

On June 7, 2006, Judge Gill pretried the case for a
third time, again failing to produce a resolution. Judge
Gill then ordered that jury selection proceed. At the
start of jury selection, counsel for the plaintiff made
an oral motion to excuse the plaintiff from attending
jury selection so that she could attend to her dental
practice. Judge Gill denied this motion as to the first
day of jury selection, stating that there were benefits
in having the plaintiff present for jury selection. Jury
selection was completed that day. The case thereafter
was tried to the jury. The jury returned a verdict in
favor of the defendants, and the court, Prescott, J.,
rendered judgment accordingly. Additional facts will be
set forth as necessary.

I

The plaintiff’s first claim is that the court lacked
subject matter jurisdiction to preside over jury selec-
tion.? It is her claim that at the time Judge Gill partici-
pated in jury selection, he was a senior judge and, in
that capacity, was required to obtain the consent of the
parties in order to preside over jury selection, which

% The plaintiff confuses subject matter jurisdiction with the court’s author-
ity to act. “Although related, the court’s authority to act pursuant to a statute
is different from its subject matter jurisdiction. The power of the court to
hear and [to] determine, which is implicit in jurisdiction, is not to be confused
with the way in which that power must be exercised in order to comply
with the terms of the statute.” (Internal quotation marks omitted.) New
England Pipe Corp. v. Northeast Corridor Foundation, 271 Conn. 329, 336,
857 A.2d 348 (2004); Amodio v. Amodio, 247 Conn. 724, 728, 724 A.2d
1084 (1999).
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consent he failed to obtain. Our plenary review of her
claim reveals it to be without merit. See, e.g., Barry v.
Quality Steel Products, Inc., 280 Conn. 1, 8, 905 A.2d
55 (2006).

The plaintiff confuses the powers of a senior judge
with those of a judge trial referee. A senior judge is a
judge who elects to retire from full-time service prior
to reaching the age of seventy.? See General Statutes
§ 51-50i.* A senior judge continues to retain all of the
powers possessed prior to assuming senior status. See
General Statutes § 51-50d.° A judge becomes a judge
trial referee upon reaching the age of seventy and there-
after has limited authority to act.’

At the time of jury selection in the present case,
Judge Gill had retired from full-time service but had
not attained the age of seventy; he therefore held the
position of senior judge. See General Statutes § 51-50i.
Senior Judge Gill continued to have the power to pre-
side over jury selection as well as every other power
of a Superior Court judge. Accordingly, he did not need
to obtain the consent of the parties as the plaintiff has
argued. The plaintiff’s claim is without merit.

*The constitution of Connecticut, article fifth, § 6, does not permit a
Superior Court judge to hold office after reaching the age of seventy.

* General Statutes § 51-50i (a) provides in relevant part: “Any judge who
retires from full-time active service, who has not attained the age of seventy

. shall be a senior judge of the court of which he is a member during
the remainder of the term of office for which he was appointed, and he
shall be eligible for reappointment to succeeding terms as such senior
judge . . ..”

% General Statutes § 51-50d provides in relevant part: “(a) A senior judge
shall have all the powers of a judge of the court to which he is designated
and assigned.”

% The powers of a judge trial referee are described in General Statutes
§§ 52-434, 52-434c and 52-549z. Under § 52-434, a judge trial referee may
conduct jury selection in any criminal case, except class A or B felony or
capital felony matters, without the consent of the parties. Other than civil
cases referred to a judge trial referee under § 52-549z, there is no specific
language in the statutes as to the power of a judge trial referee to conduct
jury selection without the consent of the parties in civil jury cases.
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The plaintiff’s second claim is that the court, Gill, JJ.,
improperly compelled her attendance at jury selection.
Specifically, the plaintiff claims that the court’s actions
violated (1) General Statutes § 51-240 (a) and Practice
Book § 16-6, and (2) article first, § 1, of the constitution
of Connecticut and article first, § 19, of the constitution
of Connecticut, as amended by article four of the
amendments.” We disagree.

A

The first portion of the plaintiff’s claim is that General
Statutes § 51-240 (a)® and Practice Book § 16-6° provide
her with a right to have jury selection conducted by
counsel and that her compelled attendance at jury selec-
tion violates this right. We are not persuaded.

The plaintiff’s claim presents a matter of statutory
interpretation over which our review is plenary. See,
e.g., Barry v. Quality Steel Products, Inc., supra, 280
Conn. 8. Our Supreme Court has stated: “When constru-
ing a statute, [o]ur fundamental objective is to ascertain
and give effect to the apparent intent of the legislature.

"The plaintiff’s claim is limited to whether the court may compel a party’s
attendance at jury selection. The plaintiff does not claim that if the court
has such a power, the court abused its discretion in exercising that power.
Our review, therefore, is limited to whether the court could compel the
plaintiff’s attendance at jury selection.

8 General Statutes § 51-240 (a) provides: “In any civil action tried before
a jury, either party shall have the right to examine, personally or by his
counsel, each juror outside the presence of other prospective jurors as to
his qualifications to sit as a juror in the action, or as to his interest, if
any, in the subject matter of the action, or as to his relations with the
parties thereto.”

% Practice Book § 16-6 provides in relevant part: “Each party shall have the
right to examine, personally or by counsel, each juror outside the presence of
other prospective jurors as to qualifications to sit as a juror in the action,
or as to the person’s interest, if any, in the subject matter of the action, or
as to the person’s relations with the parties thereto. . . .”
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. . In other words, we seek to determine, in a rea-
soned manner, the meaning of the statutory language
as applied to the facts of [the] case, including the ques-
tion of whether the language actually does apply. . . .
In seeking to determine that meaning, General Statutes
§ 1-2z directs us first to consider the text of the statute
itself and its relationship to other statutes. If, after
examining such text and considering such relationship,
the meaning of such text is plain and unambiguous and
does not yield absurd or unworkable results, extratex-
tual evidence of the meaning of the statute shall not
be considered. . . . When a statute is not plain and
unambiguous, we also look for interpretive guidance
to the legislative history and circumstances surrounding
its enactment, to the legislative policy it was designed to
implement, and to its relationship to existing legislation
and common law principles governing the same general
subject matter . . . .” (Internal quotation marks omit-
ted.) Bloomfield v. United Electrical, Radio & Machine
Workers of America, Connecticut Independent Police
Union, Local 14, 285 Conn. 278, 286-87, 939 A.2d 561
(2008). “We interpret provisions of the Practice Book
according to the same well settled principles of con-
struction that we apply to the General Statutes.” Wilson
v. Troxler, 91 Conn. App. 864, 871, 883 A.2d 18, cert.
denied, 276 Conn. 928, 929, 889 A.2d 819, 820 (2005).

General Statutes § 51-240 (a) provides in relevant part
that “either party shall have the right to examine, per-
sonally or by his counsel, each juror outside the pres-
ence of other prospective jurors as to his qualifications
to sit as a juror in the action, or as to his interest, if
any, in the subject matter of the action, or as to his
relations with the parties thereto.” Practice Book § 16-
6 tracks the operative language of General Statutes § 51-
240 (a) word for word.” It is undisputed that these

10 Practice Book § 16-6 replaces “either” with “each” and replaces the
pronoun “his” with the gender neutral language “the person’s.”
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sections confer on litigants the right to examine each
prospective juror. Furthermore, a litigant may exercise
this right either personally or through counsel. The
plaintiff, however, argues that because this right may
be exercised through counsel, compelling her atten-
dance at jury selection violates her right to have counsel
examine each juror.

“In construing a statute, common sense must be used
and courts must assume that a reasonable and rational
result was intended.” Norwich Land Co.v. Public Utili-
ties Commission, 170 Conn. 1, 4, 363 A.2d 1386 (1975).
General Statutes § 51-240 (a) and Practice Book § 16-
6 grant parties an affirmative right to examine each
prospective juror. The court’s order in no way hindered
this right. No reasonable reading of these sections can
be said to limit a court’s inherent power to compel
a party’s attendance at jury selection.!! The plaintiff’s
strained reading of these sections runs counter to their
plain and unambiguous text. Accordingly, we reject the
plaintiff’s interpretation of the statute and rule of prac-
tice and conclude that there is no basis in law to justify
her claim.

B

The next portion of the plaintiff’s claim is that the
court violated her fundamental state constitutional
rights by compelling her attendance at jury selection.
Specifically, the plaintiff claims that the court violated
her fundamental rights as set forth in article first, § 1,
of the constitution of Connecticut®® and article first,

11 We have long recognized that “courts have a necessary inherent power,
independent of statutory authorization, to prescribe rules to regulate their
proceedings and to facilitate the administration of justice as they deem
necessary.” Hamernick v. Back, 64 Conn. App. 160, 167, 779 A.2d 806 (2001);
see also Rozbicki v. Huybrechts, 218 Conn. 386, 390-91, 589 A.2d 363 (1991)
(finding party may play significant role at voir dire).

2 The plaintiff does not raise any federal constitutional claims.

13 Article first, § 1, of the constitution of Connecticut provides: “All men
when they form a social compact, are equal in rights; and no man or set of
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§ 19, as amended by article four of the amendments.!
We decline to review the plaintiff’s state constitutional
claims because she has not briefed them adequately.

In State v. Geisler, 222 Conn. 672, 684-85, 610 A.2d
1225 (1992), our Supreme Court set forth six factors that
should be considered in examining state constitutional
claims. Our Supreme Court repeatedly has emphasized
that it “expect[s] counsel to employ [the Geisler factors]
[iln order to [allow reviewing courts] to construe the
contours of our state constitution and [to] reach rea-
soned and principled results . . . .” (Internal quotation
marks omitted.) State v. Joyce, 229 Conn. 10, 16 n.7,
639 A.2d 1007 (1994), on appeal after remand, 243 Conn.
282, 705 A.2d 181 (1997), cert. denied, 523 U.S. 1077,
118 S. Ct. 1523, 140 L. Ed. 2d 674 (1998). Our Supreme
Court has “made clear that [when a party fails to analyze
these factors separately and distinctly, appellate courts]
are not bound to review the state constitutional claim.”
Id., 16. In her brief, the plaintiff did not include the
Geisler factors in her analysis. The plaintiff’s claim
merely quotes two separate sections of our state consti-
tution and then, without citing any legal precedent from
this or any other jurisdiction and without providing
any legal analysis as to either constitutional provision,
claims that the court’s order violated her fundamental
rights. The plaintiff has not briefed adequately her state
constitutional claim. Absent a proper analysis of the
claim under the state constitution, we deem abandoned
the plaintiff’s claim. See State v. Fady, 249 Conn. 431,
435 n.6, 733 A.2d 112, cert. denied, 528 U.S. 1030, 120
S. Ct. 551, 145 L. Ed. 2d 428 (1999).

men are entitled to exclusive public emoluments or privileges from the com-
munity.”

4 Article first, § 19, of the constitution of Connecticut, as amended by
article four of the amendments, provides in relevant part: “In all civil and
criminal actions tried by a jury, the parties shall have the right to challenge
jurors peremptorily, the number of such challenges to be established by law.
The right to question each juror individually by counsel shall be inviolate.”
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The plaintiff’s next claim is that Judge Gill should
have recused himself from the pretrial proceedings.
Specifically, she claims that a reasonable person would
have questioned Judge Gill's impartiality. We decline
to review this unpreserved claim.

The following additional facts are relevant. Before
jury selection commenced, Judge Gill expressed to the
parties his opinion that this case should settle before
trial. During jury selection, Judge Gill made statements
in the presence of prospective jurors that “[w]e’re not
going to be here that long” and that voir dire would
take only “[a]bout four or five minutes of your time.”
The plaintiff did not object to any of these alleged impro-
prieties. The case thereafter proceeded to trial before
Judge Prescott. After the jury reached its verdict, the
plaintiff filed a postverdict motion seeking the recusal
of Judge Gill and the voiding of jury selection. Judge
Prescott denied the plaintiff’s motion.

“[Canon 3 (c¢) (1) of the Code of Judicial Conduct]®
requires a judge to disqualify himself or herself in a
proceeding in which the judge’s impartiality might rea-
sonably be questioned. The reasonableness standard is
an objective one. Thus, the question is not only whether
the particular judge is, in fact, impartial but whether a
reasonable person would question the judge’s impartial-
ity on the basis of all the circumstances. . . . Even in
the absence of actual bias, a judge must disqualify him-
self in any proceeding in which his impartiality might
reasonably be questioned, because the appearance and
the existence of impartiality are both essential elements

5 Canon 3 (¢) (1) (A) of the Code of Judicial Conduct provides in relevant
part: “A judge should disqualify himself or herself in a proceeding in which
the judge’s impartiality might reasonably be questioned, including but not
limited to instances where . . . the judge has a personal bias or prejudice
concerning a party, or personal knowledge of disputed evidentiary facts
concerning the proceeding . . . .”
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of a fair exercise of judicial authority.” (Citations omit-
ted; internal quotation marks omitted.) State v. Ortiz,
83 Conn. App. 142, 150, 848 A.2d 1246, cert. denied, 270
Conn. 915, 853 A.2d 530 (2004).

“[A]s a general rule, even in cases alleging judicial
bias, this court will not consider the issue on appeal
where the party failed to make the proper motion for
disqualification at trial. . . . Failure to request recusal
or move for a mistrial represents the [parties’] acquies-
cence to the judge presiding over the trial.” (Citation
omitted; internal quotation marks omitted.) Schnabel
v. Tyler, 32 Conn. App. 704, 714, 630 A.2d 1361 (1993),
aff'd, 230 Conn. 735, 646 A.2d 152 (1994); see also State-
wide Grievance Committee v. Friedland, 222 Conn.
131, 146-47, 609 A.2d 645 (1992). “Our Supreme Court
has criticized the practice whereby an attorney, cogni-
zant of circumstances giving rise to an objection before
or during trial, waits until after an unfavorable judgment
to raise the issue. We have made it clear that we will
not permit parties to anticipate a favorable decision,
reserving aright to impeach it or set it aside if it happens
to be against them, for a cause which was well known
to them before or during the trial.” (Internal quotation
marks omitted.) Fiddelman v. Redmon, 31 Conn. App.
201, 213, 623 A.2d 1064, cert. denied, 226 Conn. 915, 628
A.2d 986 (1993); see also L & R Realty v. Connecticut
National Bank, 53 Conn. App. 524, 543, 732 A.2d 181,
cert. denied, 250 Conn. 901, 734 A.2d 984 (1999).

Here, the plaintiff did not object to any of Judge Gill’s
alleged improprieties. She also did not ask Judge Gill
to recuse himself on the basis of a lack of impartiality
or seek a mistrial. It was only after the jury reached an
unfavorable verdict that the plaintiff challenged Judge
Gill’s impartiality through a postverdict motion for recu-
sal. This wait and see approach is the type of practice
our Supreme Court has criticized and renders the plain-
tiff’s claim unpreserved. Furthermore, the plaintiff has
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not asked us to review this claim for plain error, and
we decline, therefore, to afford it review under that
extraordinary standard. See State v. Marsala, 93 Conn.
App. 582, 590, 889 A.2d 943 (“This court often has noted
that it is not appropriate to engage in a level of review
that is not requested. . . . When the parties have nei-
ther briefed nor argued plain error [or review pursuant
to State v. Golding, 213 Conn. 233, 239-40, 567 A.2d
823 (1989)], we will not afford such review.” [Internal
quotation marks omitted.]), cert. denied, 278 Conn. 902,
896 A.2d 105 (2006).

Even if we assume that the plaintiff's claim was pre-
served properly, Judge Gill’s actions do not lead a rea-
sonable person to question his impartiality. Judge Gill
presided over only jury selection in this case. Judge
Prescott presided over the jury trial. Our review of the
record reveals no bias against the plaintiff on the part
of Judge Gill, nor does it raise a reasonable question
concerning his impartiality. See State v. Webb, 238 Conn.
389, 464, 680 A.2d 147 (1996), aff'd after remand, 252
Conn. 128, 750 A.2d 448, cert. denied, 531 U.S. 835, 121
S. Ct. 93, 148 L. Ed. 2d 53 (2000). There is nothing
improper if a judge expresses his belief that a matter
should settle as an alternative to trial. Moreover, the
allegedly biased comments made during voir dire by
Judge Gill were not improper and could not lead a
reasonable person to question his impartiality. The
plaintiff’s claim is without merit.

v

The plaintiff’s final claim is that the court, Prescott,
J., improperly charged the jury. Specifically, she claims
that the court (1) failed to charge the jury on damages
resulting from additional costs incurred by the plain-
tiff’s dental practice and (2) improperly charged the
jury on mitigation of damages. We disagree.
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The following additional facts are relevant to our
disposition of the plaintiff’s claim. The plaintiff claims
that as a result of her injuries, she was forced to hire an
additional dental assistant to do work that her injuries
prevented her from doing. She testified that the dental
assistant was paid approximately $22,000 a year and
received health insurance and profit sharing benefits,
resulting in a total cost to the business of approxi-
mately $30,000.

The plaintiff asked that the court charge the jury on
damages related to the costs of hiring the additional
dental assistant. The court informed the plaintiff that
it “did not intend to charge the jury or permit [the
plaintiff] to argue to the jury any claim of damages
relating to the costs of [her| dental practice in hiring
an additional dental assistant.” The court stated that
because the dental practice is organized as a limited
liability company, any additional costs incurred by the
business are not personal to the plaintiff and may be
recovered only by the business entity. Because the busi-
ness entity was not a party to the litigation, a charge
on costs it incurred was not appropriate. The plaintiff
noted her objection to the court’s failure to give her
requested instruction.

The plaintiff also objected to the court’s instructing
the jury on mitigation of damages. The plaintiff argued
that such an instruction is not permitted because the
defendants did not plead mitigation of damages as a
special defense. The court found that mitigation does
not have to be specially pleaded because it is not listed
among the defenses in Practice Book § 10-50 that need
to be specially pleaded.'® Furthermore, the court found

16 Practice Book § 10-50 provides: “No facts may be proved under either
a general or special denial except such as show that the plaintiff’s statements
of fact are untrue. Facts which are consistent with such statements but
show, notwithstanding, that the plaintiff has no cause of action, must be
specially alleged. Thus, accord and satisfaction, arbitration and award,
coverture, duress, fraud, illegality not apparent on the face of the pleadings,
infancy, that the defendant was non compos mentis, payment (even though
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that evidence was introduced pertaining to mitigation,
thereby making such an instruction proper.

A

The plaintiff’s first claim is that the court improperly
failed to charge the jury on damages incurred by the
plaintiff’s dental practice due to her limited work capa-
bilities.!” We disagree.

“It is well established that [a] request to charge which
is relevant to the issues of the case and which is an
accurate statement of the law must be given. . . . [A]
trial court should instruct a jury on [every] issue for
which there is any foundation in the evidence, even if
weak or incredible. . . . The trial court has a duty not
to submit any issue to the jury upon which the evidence
would not support a finding. . . . Accordingly, the
right to a jury instruction is limited to those theories
for which there is any foundation in the evidence. . . .
In determining whether any such foundation exists,
[w]e must consider the evidence presented at trial in

nonpayment is alleged by the plaintiff), release, the statute of limitations
and res judicata must be specially pleaded, while advantage may be taken,
under a simple denial, of such matters as the statute of frauds, or title in
a third person to what the plaintiff sues upon or alleges to be the plain-
tiff’'s own.”

7In her appellate brief, the plaintiff titles this claim: “The court erred in
failing to charge as to [the plaintiff’s] loss of earnings and earning capacity.”
We believe this characterization is misleading. There is no indication in the
record before us that the court refused to instruct the jury on the plaintiff’s
loss of earnings or diminished earning capacity. The court stated that it
“did not intend to charge the jury or permit [the plaintiff] to argue to the
jury any claim of damages relating to the costs of [the plaintiff's] dental
practice in hiring an additional dental assistant.” (Emphasis added.)

Furthermore, although the plaintiff refers to earnings and earning capacity
in the heading of her argument, her argument itself makes clear that she
sought to recover damages for the additional costs incurred by her business,
rather than for any loss of earnings or diminished earning capacity. Accord-
ingly, our review of this claim is limited to whether the court was required
to give an instruction relating to the additional costs incurred by the plain-
tiff’s business.
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the light most favorable to supporting the [party’s]
request to charge. . . . Additionally, [w]hen . . . the
trial court draws conclusions of law, our review is ple-
nary and we must decide whether its conclusions are
legally and logically correct and find support in the
facts that appear in the record.” (Internal quotation
marks omitted.) Bonan v. Goldring Home Inspections,
Inc., 68 Conn. App. 862, 867—68, 794 A.2d 997 (2002).

In the present case, we conclude that the court prop-
erly declined to instruct the jury on damages resulting
from costs borne by the plaintiff’'s dental practice
because the plaintiff, suing in her capacity as an individ-
ual, was not entitled to recover damages incurred by a
limited liability company of which she is a member.

A limited liability company is a distinct legal entity
whose existence is separate from its members. See
Litchfield Asset Management Corp. v. Howell, 70 Conn.
App. 133, 147, 799 A.2d 298, cert. denied, 261 Conn. 911,
806 A.2d 49 (2002). A limited liability company has the
power to sue or be sued in its own name; see General
Statutes §§ 34-124 (b) and 34-186; or may be a party to
an action through a suit brought in its name by a mem-
ber. See General Statutes § 34-187. A member may not
sue in an individual capacity to recover for an injury
the basis of which is a wrong to the limited liability
company. See Litchfield Asset Management Corp. v.
Howell, supra, 147; cf. Guarnieri v. Guarnieri, 104
Conn. App. 810, 819, 936 A.2d 254 (2007) (corporate
shareholder may sue only on behalf of corporation
through derivative suit).

The plaintiff brought this action in her individual
capacity—the limited liability company was not a party.
Damages incurred by the limited liability company,
therefore, were not at issue in the case. Accordingly, the
court properly declined to instruct the jury on damages
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resulting from additional costs incurred by the plain-
tiff’'s dental practice."®

B

The plaintiff’s second claim is that the court improp-
erly instructed the jury on mitigation of damages. Spe-
cifically, the plaintiff claims that the defendants did not
plead mitigation of damages as a special defense, and,
therefore, the court could not give an instruction on
the subject. We are not persuaded.

“It has long been a rule of general application that
one who has been injured by the negligence of another
must use reasonable care to promote recovery and pre-
vent any aggravation or increase of the injuries.
When there are facts in evidence that indicate that a
plaintiff may have failed to promote his recovery and do
what a reasonably prudent person would be expected
to do under the same circumstances, the court, when
requested to do so, is obliged to charge on the duty to
mitigate damages.” (Internal quotation marks omitted.)
Futterleib v. Mr. Happy’s, Inc., 16 Conn. App. 497, 501,
548 A.2d 728 (1988).

8 In her brief, the plaintiff quotes the entire case of Lashin v. Corcoran,
146 Conn. 512, 152 A.2d 639 (1959), as support for her claim. We find Lashin,
however, to be inapplicable in this case because of the type of damages the
plaintiff seeks to recover. In Lashin, the plaintiff sought damages resulting
from her lost earning capacity. Id., 513. In the present case, the plaintiff did
not seek damages for her lost earning capacity. Her only claim, and the
only evidence she presented on the matter, related to the additional costs
incurred by the limited liability company of which she is a member.

The plaintiff’s brief also includes a lengthy four paragraph quotation from
Carrano v. Yale-New Haven Hospital, 279 Conn. 622, 904 A.2d 149 (2006).
She has not provided, however, any legal analysis as to why this extensive
quotation is relevant to her claim. See, e.g., Giulietti v. Giulietti, 656 Conn.
App. 813, 84041, 784 A.2d 905 (“[t]he parties may not merely cite a legal
principle without analyzing the relationship between the facts of the case
and the law cited” [internal quotation marks omitted]), cert. denied, 258
Conn. 946, 947, 788 A.2d 95, 96, 97 (2001).
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The plaintiff does not allege that there are no facts
in evidence that warranted a mitigation instruction. Fur-
thermore, the plaintiff has set forth no legal analysis
as to why she believes mitigation must be specially
pleaded before a defendant is entitled to a jury instruc-
tion on the subject.!® Accordingly, we conclude that the
court’s charge on mitigation of damages was proper.?

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. LAMONT G. WHEALTON
(AC 26900)

Bishop, McLachlan and Gruendel, Js.
Syllabus

Convicted, on a conditional plea of nolo contendere, of the crimes of posses-
sion of narcotics with intent to sell by a person who is not drug-depen-
dent, possession of narcotics with intent to sell within 1500 feet of a
public housing project, possession of drug paraphernalia in a drug fac-
tory situation and possession of less than four ounces of marijuana,
the defendant appealed to this court. He claimed that the trial court
improperly denied his motion to suppress evidence that was obtained

19 The plaintiff’s brief, without offering any legal analysis of its own, urges
us to adopt in full the reasoning of the Superior Court in Bates v. Rebimbas,
Superior Court, judicial district of Waterbury, Docket No. CV-06-65000640-S,
(September 13,2006) (42 Conn. L. Rptr. 51). We decline this invitation because
the plaintiff has failed to demonstrate that the reasoning of Bates is applica-
ble to the facts present in this case.

% Even if we were to find that the court improperly charged the jury,
the plaintiff cannot meet her burden of establishing that any impropriety
prejudiced her. Our Supreme Court has often stated that “before a party is
entitled to a new trial . . . he or she has the burden of demonstrating that
the error was harmful. . . . An instructional impropriety is harmful if it is
likely that it affected the verdict.” Schoonmaker v. Lawrence Brunoli, Inc.,
265 Conn. 210, 243, 828 A.2d 64 (2003). In this case, we conclude that
even if the court’s instructions on damages were improper, any error was
harmless. The plaintiff was able to place before the jury her full case regard-
ing the defendants’ alleged negligence. When presented with all the evidence,
the jury found in favor of the defendants. Accordingly, any error in the
court’s instructions is rendered harmless by virtue of the jury’s verdict.
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by the police as a result of warrantless searches of his vehicle and an
apartment. The police, who had been conducting surveillance of the
defendant on the basis of information from a confidential informant,
had stopped the defendant’s vehicle after they observed him disobey a
traffic signal. Because the defendant was unable to produce his driver’s
license, the officers called for a tow truck and, pursuant to department
policy, prior to having the vehicle towed, conducted an inventory search
of the vehicle, where they discovered a plastic bag containing narcotics
and a scale. Thereafter, the police obtained consent from A to search
an apartment where A and the defendant resided, and they found narcot-
ics at the apartment. Held:

1. The defendant could not prevail on his claim that the search of his vehicle
was invalid because the police had no cause to inventory the vehicle
prior to its being turned over to a private towing company; the trial
court credited an officer’s testimony that it was standard procedure to
conduct an inventory search when a vehicle is going to be impounded,
the defendant failed to provide any legal basis for distinguishing between
a situation in which the police take a vehicle into police custody or turn
it over to a private towing company for impounding, and under the
circumstances here, where the defendant did not have a driver’s license
and, consequently, was unable to drive the vehicle legally and the vehicle
was in a high traffic area and needed to be towed, the trial court properly
determined that the inventory search was appropriate.

2. The record was inadequate to review the defendant’s claim, raised for
the first time on appeal, that the search of his apartment was unlawful
because he had objected to it, the issue of the defendant’s authority to
override A’s consent not having been raised at the suppression hearing,
the trial court having made no finding regarding the defendant’s authority
over the apartment and there having been no evidence presented con-
cerning the defendant’s use of, access to and control over the apartment.

Argued March 24—officially released June 3, 2008
Procedural History

Substitute information charging the defendant with
three counts of the crime of possession of narcotics
with intent to sell by a person who is not drug-depen-
dent, two counts of the crime of possession of narcotics
with intent to sell within 1500 feet of a public housing
project, and with the crimes of possession of drug para-
phernalia in a drug factory situation and possession
of less than four ounces of marijuana, brought to the
Superior Court in the judicial district of Stamford-Nor-
walk, geographical area number one, where the court,
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Tyma, J., denied the defendant’s motion to suppress
certain evidence; thereafter, the defendant was pre-
sented to the court on a conditional plea of nolo conten-
dere; judgment of guilty, from which the defendant
appealed to this court. Affirmed.

Christopher M. Neary, special public defender, for
the appellant (defendant).

Timothy J. Sugrue, senior assistant state’s attorney,
with whom, on the brief, were David I. Cohen, state’s
attorney, and Kelley P. Swift, former assistant state’s
attorney, for the appellee (state).

Opinion

BISHOP, J. The defendant, Lamont G. Whealton,
appeals from the judgment of conviction rendered by
the trial court following his conditional plea of nolo
contendere, under General Statutes § 54-94a,! to three
counts of possession of narcotics with intent to sell by
a person who is not drug-dependent in violation of
General Statutes § 21a-278 (b), two counts of posses-
sion of narcotics with intent to sell within 1500 feet of
apublic housing project in violation of General Statutes
§ 21a-278a (b), one count of possession of drug para-
phernalia in a drug factory situation in violation of Gen-
eral Statutes § 21a-277 (c) and one count of possession
of less than four ounces of marijuana in violation of
General Statutes § 21a-279 (c¢). On appeal, the defendant

! General Statutes § 54-94a provides: “When a defendant, prior to the
commencement of trial, enters a plea of nolo contendere conditional on the
right to take an appeal from the court’s denial of the defendant’s motion
to suppress or motion to dismiss, the defendant after the imposition of
sentence may file an appeal within the time prescribed by law provided a
trial court has determined that a ruling on such motion to suppress or motion
to dismiss would be dispositive of the case. The issue to be considered in
such an appeal shall be limited to whether it was proper for the court to
have denied the motion to suppress or the motion to dismiss. A plea of nolo
contendere by a defendant under this section shall not constitute a waiver
by the defendant of nonjurisdictional defects in the criminal prosecution.”
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claims that the court improperly denied his motion to
suppress evidence that was obtained by the police as
the result of warrantless searches of his vehicle and an
apartment in violation of his rights under the state and
federal constitutions. We affirm the judgment of the
trial court.

In response to the defendant’s written motion to sup-
press filed May 25, 2004, the court conducted a hearing
at which the state presented testimony from Silas Redd,
a Stamford police officer. Redd testified as to the follow-
ing facts. In late November, 2003, Redd received infor-
mation from a confidential informant that the
defendant, an African-American male referred to as
“LA,” was allegedly selling crack and powder cocaine
and heroin, that he resided at 28 Perry Street in Stam-
ford and that he drove a brown colored Cadillac with
a dark colored top and Connecticut license plate 687-
RWT.

On December 17, 2003, while Redd and other officers
conducted surveillance at 28 Perry Street, they
observed an African-American male exit the building
and enter a vehicle matching the description provided
by the informant. While following the defendant and
observing that he disobeyed a traffic signal, Officers
Felix Martinez and Heather Frank stopped him near a
highway exit ramp and asked him for his driver’s
license. When the defendant was unable to produce his
license, he was asked to step out of the vehicle and
was informed that he would be given a summons for
driving without a license and disobeying a traffic signal.
Because the defendant did not have a license and, con-
sequently, was unable legally to drive the vehicle, and
the vehicle was stopped in a heavily traveled portion
of the road, the officers called a tow truck to remove
the vehicle. Pursuant to police department policy, Redd,
Martinez and Frank conducted an inventory search of
the vehicle prior to having it towed to an impound lot.
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During the search, the officers found a dark colored
plastic bag containing narcotics and a scale.

At that point, the defendant was placed under arrest
and told of his rights pursuant to Miranda v. Arizona,
384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
Redd told the defendant that he believed that more
drugs were likely at his apartment and asked the defen-
dant for his consent to search it. The defendant did not
object and told Redd that he lived at apartment 2H, 28
Perry Street, with Shirley Anthony and their six year old
daughter. The officers, now joined by Sergeant James
Matheny and Lieutenant John Fontano, proceeded to
28 Perry Street with the defendant in handcuffs. Once
at apartment 2H, the officers attempted to open the
apartment door with the key given to them by the defen-
dant, but the key did not work. The officers then sum-
moned the building superintendent, who told them that
the defendant no longer lived in apartment 2H but that
he lived upstairs in apartment 6B with Anthony.

The officers and the defendant proceeded to the sixth
floor where the defendant indicated that he did not
consent to a search of the sixth floor apartment. After
the building superintendent informed the officers that
Anthony was on her way home, the officers used the
defendant’s key to enter the apartment where they con-
ducted a sweep for security reasons because they were
unsure if Anthony had already arrived, and they did not
want evidence tampered with or destroyed. The officers
did not find any contraband as a result of this initial
sweep.

Following the sweep, the officers waited for Anthony
in the hallway outside the apartment, and the defendant
was removed to the police station. Anthony testified
that when she arrived, she was pressured into signing
a consent to search form. Once they obtained Anthony’s
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consent, the officers searched the apartment, where
they discovered narcotics.

At the suppression hearing, the state argued that the
narcotics found in the vehicle were found pursuant to
a valid inventory search and that the search of the
apartment was conducted with Anthony’s consent.
Although the defendant’s written motion to suppress
was not specific, he contended at the hearing that the
search of the defendant’s vehicle did not permit the
officers to inventory the contents of the dark colored
bag and that Anthony’s consent to search the apartment
was not voluntary, rendering both searches unlawful.

In an oral ruling, the court denied the defendant’s
motion to suppress. As to the vehicle search, the court
found that on the basis of the situation at hand, in which
the defendant had been operating a vehicle without a
license in an area from which the car had to be moved
for traffic and safety reasons, it was reasonable for the
police to have the vehicle impounded, and the attendant
inventory search was lawful. Regarding the apartment,
the court discredited Anthony’s testimony, finding that
her consent to search was voluntary. Accordingly, the
court denied the defendant’s motion to suppress.? The
defendant thereafter entered a conditional plea of nolo
contendere, and this appeal followed.

“[O]ur standard of review of a trial court’s findings
and conclusions in connection with a motion to sup-
press is well defined. A finding of fact will not be dis-
turbed unless it is clearly erroneous in view of the
evidence and pleadings in the whole record . .
[When] the legal conclusions of the court are chal-
lenged, [our review is plenary, and] we must determine

2The court also concluded that the protective sweep of the apartment
was not justified, but because the contraband was not discovered at that
time, suppression was not warranted. The defendant has not challenged
that conclusion on appeal.
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whether they are legally and logically correct and
whether they find support in the facts set out in the
court’s [ruling] . . . . Because a trial court’s determi-
nation of the validity of a . . . search [or seizure] impli-
cates a defendant’s constitutional rights . . . we
engage in a careful examination of the record to ensure
that the court’s decision was supported by substantial
evidence. . . . However, [w]e [will] give great defer-
ence to the findings of the trial court because of its
function to weigh and interpret the evidence before it
and to pass upon the credibility of witnesses.” (Citation
omitted; internal quotation marks omitted.) State v.
Kimble, 106 Conn. App. 572, 579, 942 A.2d 527, cert.
denied, 287 Conn. 912, 950 A.2d 1289 (2008).

At the outset, we note that the defendant’s arguments
raised on appeal in support of suppression differ from
those he raised before the trial court. In the trial court,
the defendant claimed that the vehicle inventory did
not permit an officer to look inside the contents of an
opaque plastic bag and that the apartment search was
unlawful because Anthony’s consent had been coerced.
On appeal, however, the defendant now claims that the
search of the vehicle was not a valid search because
the police had no cause to inventory the vehicle prior
to its being turned over to a private towing company
and that Anthony’s consent to search the apartment
was invalid in light of the defendant’s earlier objection.
Because the defendant raises both of these claims for
the first time on appeal, he seeks review under State
v. Golding, 213 Conn. 233, 239-40, 567 A.2d 823 (1989).
Under Golding, “a defendant can prevail on a claim of
constitutional error not preserved at trial only if all
of the following conditions are met: (1) the record is
adequate to review the alleged claim of error; (2) the
claim is of constitutional magnitude alleging the viola-
tion of a fundamental right; (3) the alleged constitu-
tional violation clearly exists and clearly deprived the
defendant of a fair trial; and (4) if subject to harmless
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error analysis, the state has failed to demonstrate harm-
lessness of the alleged constitutional violation beyond
a reasonable doubt.” Id. We address each claim in turn.

I

The defendant first claims that the search of his vehi-
cle was impermissible. The defendant argues that the
officers had no authority to inventory the vehicle
because it was not going to be retained by the police
but, rather, was placed in the possession of the private
towing company. The defendant also contends that the
inventory search was unlawful because Redd testified
that he had seen the bag on the floor of the car during
the initial stop, and, when asked at the suppression
hearing, Redd could not recall any of the other items
that were found in the car. Because the defendant has
failed to establish a clear constitutional violation, his
claim regarding the vehicle search fails under the third
prong of Golding.?

An inventory search is “a well-defined exception to
the warrant requirement. . . . In the performance of
their community caretaking functions, the police are
frequently obliged to take automobiles into their cus-
tody. . . . A standardized procedure for making a list
or inventory as soon as reasonable after reaching the
stationhouse not only deters false claims but also inhib-
its theft or careless handling of articles taken from the
arrested person.” (Internal quotation marks omitted.)
State v. Vallejo, 102 Conn. App. 628, 640, 926 A.2d 681,
cert. denied, 284 Conn. 912, 931 A.2d 934 (2007).

Here, the court credited Redd’s testimony that the
officers conducted the inventory search pursuant to
standard procedure when the vehicle was going to be

3The defendant also claims that the state failed to introduce evidence
regarding police procedure for inventory searches. Because this claim is
evidentiary in nature, not constitutional, it does not qualify for Golding
review.



180 JUNE, 2008 108 Conn. App. 172

State v. Whealton

impounded. The defendant has not provided this court
with any legal basis for distinguishing between a situa-
tion in which the police take a vehicle into police cus-
tody or turn it over to a private towing company for
impounding. In both cases, the protective reasons for
an inventory search pertain. On the basis of our review
of the record, which reflects that the defendant did not
have a driver’s license and consequently was unable
legally to drive the vehicle, and that the vehicle was in
a high traffic area and needed to be towed, we find no
fault with the court’s determination that the inventory
search was appropriate.

I

The defendant also claims that the search of the apart-
ment was unlawful because he objected to it. The defen-
dant contends that because he had a possessory interest
in the apartment, his objection was sufficient to over-
ride Anthony’s later consent. As noted, because the
defendant did not make this argument before the trial
court, we review it under Golding, and we conclude
that it fails to satisfy Golding’s first prong.

“It is axiomatic that searches and seizures inside a
home without a warrant are presumptively unreason-
able. . . . A warrantless search or entry into a house
is not unreasonable, however . . . when a person with
authority to do so has freely consented. . . . It is the
state’s burden to prove that the consent was freely and
voluntarily given, and that the person who purported
to consent had the authority to do so. . . . Such con-
sent may not be established by mere acquiescence to
police authority. . . . Whether there was valid consent
to search is a factual question that will not be lightly
overturned on appeal. . . .

“IW]hen the prosecution seeks to justify a war-
rantless search by proof of voluntary consent, it is not
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limited to proof that consent was given by the defen-
dant, but may show that permission to search was
obtained from a third party who possessed common
authority over or other sufficient relationship to the
premises or effects sought to be inspected. United
States v. Matlock, 415 U.S. 164, 171, 94 S. Ct. 988, 39 L.
Ed. 2d 242 (1974). Common authority is . . . not to be
implied from the mere property interest a third party
has in the property. The authority which justifies the
third-party consent does not rest upon the law of prop-
erty . . . but rests rather on mutual use of the property
by persons generally having joint access or control for
most purposes, so that it is reasonable to recognize that
any of the co-inhabitants has the right to permit the
inspection in his own right and that the others have
assumed the risk that one of their number might permit
the common area to be searched. . . .

“In addition, a warrantless search is valid when it is
based on the consent of a third party who the police,
at the time of the search, reasonably believe possesses
common authority over the premises but who in fact
does not have such authority. Illinois v. Rodriguez, 497
U.S. 177, 188, 110 S. Ct. 2793, 111 L. Ed. 2d 148 (1990).
As with other factual determinations bearing upon
search and seizure, determination of consent to enter
must be judged against an objective standard: would
the facts available to the officer at the moment . . .
warrant a man of reasonable caution in the belief that
the consenting party had authority over the premises?”
(Citations omitted; internal quotation marks omitted.)
State v. Vazquez, 87 Conn. App. 792, 802-804, 867 A.2d
15, cert. denied, 273 Conn. 934, 875 A.2d 544 (2005).

“IWlhether the individual providing consent pos-
sessed the requisite authority . . . is a question of fact
to be determined from the totality of all the circum-
stances. . . . As a question of fact, it is normally to be
decided by the trial court upon the evidence before that
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court together with the reasonable inferences to be
drawn from that evidence. . . . We may reverse [the
trial court’s factual] findings on appeal only if they are
clearly erroneous.” (Internal quotation marks omitted.)
Statev. Azukas, 278 Conn. 267, 275, 897 A.2d 554 (2006).

Here, the defendant contends that his refusal to con-
sent to the search nullified Anthony’s later consent. In
support of his claim, the defendant relies on Georgia
v. Randolph, 547 U.S. 103, 126 S. Ct. 1515, 164 L. Ed.
2d 208 (2006).* In Randolph, the United States Supreme
Court held that “a warrantless search of a shared dwell-
ing for evidence over the express refusal of consent
by a physically present resident cannot be justified as
reasonable as to him on the basis of consent given
to the police by another resident.” Id., 120. The court
distinguished Randolph from its previous rulings in Ill:-
nois v. Rodriguez, supra, 497 U.S. 177, and United
States v. Matlock, supra, 415 U.S. 164. In Rodriguez and
Matlock, the police obtained voluntary consent from a
co-occupant at the residence and found evidence impli-
cating another resident who was not present at the
time the police obtained consent. In Rodriguez, the co-
occupant, who later objected to the search, was asleep
in a bedroom within the residence. Illinois v. Rodri-
guez, supra, 180. In Matlock, the later objecting co-
occupant was located in a nearby police vehicle. United
States v. Matlock, supra, 179 (Douglas, J., dissenting). In
Randolph, however, the husband and wife co-occupants
were both present when the police sought to search

* Although the defendant relies on Randolph, he provides no analysis
whatsoever in this regard other than stating that it controls. The defendant
also relies on State v. Bruneitti, 276 Conn. 40, 883 A.2d 1167 (2005). The
defendant acknowledges that that case was superseded by State v. Brunetti,
279 Conn. 39, 901 A.2d 1 (2006), cert. denied, 549 U.S. 1212, 127 S. Ct. 1328,
167 L. Ed. 2d 85 (2007), but nevertheless invites us to apply the principles
set forth in the first case even though they were not espoused in the latter,
controlling opinion. We know of no authority, nor does the defendant provide
any, for this novel suggestion.
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their home. The wife consented and the husband
refused to consent. The court held that his objection
invalidated the wife’s consent. Georgia v. Randolph,
supra, 107. The Randolph court acknowledged that it
was “drawing a fine line; if a potential defendant with
self-interest in objecting is in fact at the door and
objects, the co-tenant’s permission does not suffice for
a reasonable search, whereas the potential objector,
nearby but not invited to take part in the threshold
colloquy, loses out.” Id., 121.

Randolph, like Rodriguez and Matlock, applied to
situations involving co-occupants. In this case, how-
ever, the court did not find, and it is not clear from the
record, that the defendant was a co-occupant of the
apartment with joint access or control for most pur-
poses and, therefore, had common authority to consent
or to object to the search. Common authority is not
an “enforceable ownership right as understood by the
private law of property, but is instead the authority
recognized by customary social usage as having a sub-
stantial bearing on Fourth Amendment reasonableness
in specific circumstances. Thus, to ask whether the
consenting tenant has the right to admit the police when
a physically present fellow tenant objects is not to ques-
tion whether some property right may be divested by
the mere objection of another. It is, rather, the question
whether customary social understanding accords the
consenting tenant authority powerful enough to prevail
over the co-tenant’s objection.” Id., 120-21.

At the suppression hearing, Anthony testified that
she is the lessee of the apartment and that the defendant
was not on the lease. Although she indicated that the
defendant stayed there “off and on,” there is no evi-
dence in the record regarding how often and for what
periods of time the defendant stayed at the apartment.
Anthony stated that the defendant had a key to the
apartment because they have a child together and that
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he came to the apartment to see the child. She indicated
that her mother also had a key to her apartment. There is
no evidence in the record indicating that the defendant
contributed to the rent, kept possessions there or used
that apartment as his address. There also was no evi-
dence presented as to the expectations of Anthony and
the defendant regarding whether the defendant had free
and unlimited access to the apartment, whether he was
permitted to have guests at the apartment and whether
he exercised mutual use and had joint access or control
of the apartment for most purposes. Because the court
was not provided any information in this regard, and the
issue of the defendant’s authority to override Anthony’s
consent was not raised at the suppression hearing, the
court made no finding regarding the defendant’s author-
ity over the apartment. In the absence of that factual
finding, this court has no basis for determining whether
the defendant had common authority over the apart-
ment, and the record is, therefore, inadequate for our
review of his belated claim on appeal that his objection
invalidated Anthony’s consent.

The judgment is affirmed.

In this opinion the other judges concurred.

CAROL DICERTO v. RONALD N. JONES ET AL.
(AC 28623)

Flynn, C. J., and Beach and Borden, Js.
Syllabus

The plaintiff brought this action seeking to partition certain property that
she owned jointly with the defendant J. While this action was pending,
the property was sold, and the parties received net sale proceeds totaling
$192,065.09. Thereafter, the trial court rendered judgment distributing
the proceeds of the sale of the property, from which J appealed to this
court. Held:

1. J could not prevail on his claim that the trial court abused its discretion
when it divided the net proceeds equally after reimbursing J for his
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initial expenditures of $47,605.48, which was based on his claim that
the trial court improperly failed to consider the reductions he had made
to the principal balance of the mortgage loan on the property and the
improvements he had made to the property without contribution from
the plaintiff; although the trial court found that at the time of the pur-
chase of the subject property, the parties intended to keep their finances
separate despite their cohabiting relationship, it also found that there
was an agreement between the parties during their relationship that J
was to pay for various expenses without reimbursement from the plain-
tiff, and that court’s division of the net partition proceeds was consistent
with that finding of fact, and its finding regarding the equitable interests
of the plaintiff and J was not an abuse of discretion.

2. Contrary to J’s claim, the trial court applied the appropriate standard in
dividing the net partition proceeds, namely, that partition actions require
a balancing of the equities, and that court made no mention of the
statute (§ 46b-81) that governs the distribution of assets in a dissolution
action, which was not applicable here.

Argued March 26—officially released June 3, 2008
Procedural History

Action for the partition of certain real property, and
for other relief, brought to the Superior Court in the
judicial district of Fairfield, where the action was with-
drawn as against the defendant Emigrant Mortgage
Company, Inc.; thereafter, the matter was tried to the
court, Arnold, J.; judgment distributing the proceeds
of the sale of the property, from which the named defen-
dant appealed to this court. Affirmed.

Dennis J. Kokenos, for the appellant (named
defendant).

Leslie Byelas, with whom, on the brief, was Sheryle
S. Levine, for the appellee (plaintiff).

Opinion

BEACH, J. In this partition action, the defendant Ron-
ald N. Jones! appeals from the judgment of the trial

! Emigrant Mortgage Company, Inc., which held the first mortgage on the
subject property, was also a named defendant. The action as to Emigrant
Mortgage Company, Inc., was withdrawn on August 3, 2006. We therefore
refer in this opinion to Jones as the defendant.
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court dividing the net partition proceeds between him
and the plaintiff, Carol DiCerto. On appeal, the defen-
dant claims that the court (1) abused its discretion by
dividing the net partition proceeds equally between him
and the plaintiff after reimbursing him for his initial
expenditures without reimbursing him for certain other
expenses related to the subject property, and (2) when
dividing the net partition proceeds, improperly relied on
General Statutes § 46b-81, which governs the division of
marital property. We affirm the judgment of the trial
court.

The following facts, as found by the court, and proce-
dural history are relevant to our resolution of the defen-
dant’s appeal. The plaintiff met the defendant in 1987
and thereafter began a dating relationship with him in
1997. The parties lived together at the plaintiff’s condo-
minium in 1998 and 1999. In July, 1999, the parties
purchased a residence located at 780 Hunting Ridge
Road in Easton. The parties jointly owned the subject
property with rights of survivorship and paid a total
purchase price of $866,076. The defendant contributed
a net sum of $47,605.48 to the purchase of the subject
property; the plaintiff did not contribute any money.

Subsequent to the purchase of the subject property,
the defendant paid all financial charges and payments
relating to taxes, insurance and the mortgage until the
subject property was sold on December 9, 2005. The
defendant also paid associated mortgage refinance
costs in the amount of $3276 when the original mortgage
of $850,000 with Citibank, F.S.B. (Citibank), was
replaced with an $820,000 first mortgage to Emigrant
Mortgage Company, Inc. (Emigrant). The reduction in
the principal of the original mortgage to Citibank from
$850,000 to the new principal amount of $820,000 owed
to Emigrant was due solely to the mortgage payments
from the defendant’s funds. All payments for the
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monthly mortgage charges to Emigrant were paid by
the defendant.

Additionally, the defendant paid for all improvements
to the property between the date of purchase and the
time of sale. The defendant made expenditures for fix-
tures, furnishings, appliances, equipment, improve-
ments and landscaping totaling $94,042.15. The
defendant also gave the plaintiff $500 per month as an
allowance toward household expenses, some of which
the plaintiff used to hire a cleaning person and to pay
the telephone and cable television bills.

There was no agreement between the parties, either
orally or in writing, as to what would occur regarding
the defendant’s contributions, including his payments
for the purchase of the property, mortgage payments,
improvements to the property and the expenses of
maintaining the property, if the parties later were to
separate. There was, however, an agreement and under-
standing between the parties during their relationship
and prior to separation, that the defendant was to pay
for these expenses without reimbursement from the
plaintiff. The plaintiff had expressed a concern about
her inability to afford any of the expenses on her own.

The plaintiff brought this action by way of a one
count complaint dated December 3, 2004, alleging that
the parties held the subject property as joint tenants
with rights of survivorship, and, as such, each has an
undivided 50 percent interest therein. The plaintiff
sought a partition of the subject property, with a sale
of the premises and a division of the proceeds between
the parties according to their respective rights. While
this action was pending, the parties sold the subject
property for $1,090,000. After closing adjustments and
closing costs, which included paying off the Emigrant
mortgage in the amount of $825,381.39, the parties
received net sale proceeds totaling $192,065.09.2

2 The net proceeds from the partition sale were held in escrow.
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In its memorandum of decision, the court found that
the total amount in escrow, reflecting the net proceeds
from the sale of the subject property, was $192,065.09.
The court held that the defendant was to be reimbursed
for his initial expenditures of $47,605.48 for the pur-
chase of the subject property and awarded half of the
remaining proceeds, $72,229.81, to each party. The total
awards therefore were $119,835.28 to the defendant
and $72,229.81 to the plaintiff. This appeal followed.
Additional facts will be set forth as necessary.

I

The defendant first claims that the court abused its
discretion when it divided the $192,065.09 in net parti-
tion proceeds equally after reimbursing him for his ini-
tial expenditures of $47,605.48. Specifically, the
defendant claims that the court improperly failed to
consider the reductions he made to the principal bal-
ance of the loan and the improvements he made to
the property without contribution from the plaintiff.?
We disagree.

We first set forth our standard of review. “A partition
action is equitable in nature. Accordingly, [t]he determi-
nation of what equity requires is a matter for the discre-
tion of the trial court. . . . In determining whether the

3 The defendant also claims that the court used an improper method for
dividing the net partition proceeds. Relying on Vesce v. Lee, 185 Conn. 328,
335, 441 A.2d 556 (1981), Fernandes v. Rodriguez, 90 Conn. App. 601, 879
A.2d 897, cert. denied, 275 Conn. 927, 883 A.2d 1243 (2005), cert. denied,
547 U.S. 1027, 126 S. Ct. 1585, 164 L. Ed. 2d 312 (2006), and Herring v.
Dandels, 70 Conn. App. 649, 805 A.2d 718 (2002), the defendant argues that
the court improperly awarded each party half of the net partition proceeds
after reimbursing him only for his initial expenditures. The defendant’s
argument is unpersuasive because the equities in partition actions are bal-
anced by trial courts on a case-by-case basis. The fact that other trial courts
may have ruled differently in the ultimate division of sale proceeds in a
partition action does not require, in itself, a similar result in the present case.
“[T]he determination of what equity requires is a matter for the discretion of
the trial court.” (Internal quotation marks omitted.) Segal v. Segal, 86 Conn.
App. 617, 630, 863 A.2d 221 (2004).
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trial court has abused its discretion, we must make
every reasonable presumption in favor of the correct-
ness of its action. . . . Our review of a trial court’s
exercise of the . . . discretion vested in it is limited
to the questions of whether the trial court correctly
applied the law and could reasonably have reached the
conclusion that it did. . . . General Statutes § 52-502
(b) provides in relevant part that the proceeds of a
partition sale shall be distributed by order of court
among all persons interested in the property, in propor-
tion to their interests.” (Citations omitted; internal quo-
tation marks omitted.) Segal v. Segal, 86 Conn. App.
617, 630-31, 863 A.2d 221 (2004).

The defendant contends that the court’s division of
the net partition proceeds was inconsistent with the
evidence before it. He argues that the court improperly
divided the proceeds on the basis of an expectancy of
marriage and improperly failed to reimburse him for
the reduction he made to the mortgage principal and
for the improvements to the house for which he paid.
The improper nature of the division, he contends, is
highlighted by the court’s finding that at the time of the
purchase of the subject property, the parties intended
to keep their finances separate.

When balancing the equities to determine the division
of the net partition proceeds, the court emphasized the
following relevant facts. The parties, at the time of the
purchase of the subject real estate, intended to keep
their finances separate, despite their cohabiting rela-
tionship. As time passed, however, and as their relation-
ship progressed, the defendant expected that the
plaintiff would share equally in the subject property.
Although there was no agreement between the parties
as to what would occur regarding the defendant’s con-
tributions, including payments for the purchase of the
property, mortgage payments, improvements to the
property and expenses of maintaining the property, if
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the parties were later to separate, there was agreement
between the parties during their relationship and prior
to separation that the defendant was to pay for these
expenses without reimbursement from the plaintiff.
When the plaintiff voiced her concern regarding her
ability to assume the financial obligations of the home,
the defendant agreed that he would pay the mortgage
and the major expenses of maintaining it. The defendant
made no claim for reimbursement until the plaintiff
brought this action for partition.

We cannot say that the court abused its discretion
when it divided the $192,065.09 in net proceeds equally
after reimbursing the defendant for his initial expendi-
tures of $47,605.48. “[I]t is not always true that each
tenant in common or joint tenant is entitled to equal
shares in the real estate. . . . [T]he trial court may
distribute the proceeds of the sale in accordance with
the equitable interest of each party.” (Citations omitted,;
internal quotation marks omitted.) Fernandes v. Rodri-
guez, 90 Conn. App. 601, 610, 879 A.2d 897, cert. denied,
275 Conn. 927, 883 A.2d 1243 (2005), cert. denied, 547
U.S. 1027, 126 S. Ct. 15685, 164 L. Ed. 2d 312 (20006).
Although “[c]ohabitation alone does not create any con-
tractual relationship or, unlike marriage, impose other
legal duties upon the parties . . . where the parties
have established an unmarried, cohabiting relationship,
it is the specific conduct of the parties within that rela-
tionship that determines their respective rights and obli-
gations . . . .” (Citation omitted; internal quotation
marks omitted.) Herring v. Daniels, 70 Conn. App. 649,
655-56, 805 A.2d 718 (2002). Although the court found,
as the defendant observes, that at the time of the pur-
chase of the subject property, the parties intended to
keep their finances separate despite their cohabiting
relationship, it also found that there was an agreement
between the parties during their relationship that the
defendant was to pay for various expenses without
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reimbursement from the plaintiff. The court’s division
of the net partition proceeds is consistent with its find-
ings of fact.

After reviewing the court’s memorandum of decision
and relevant portions of the record, we conclude that
the court did not abuse its discretion in finding the
equitable interests of the plaintiff and the defendant as
it did. The court thoughtfully and thoroughly considered
the pertinent factors, including the credibility of the
parties, and reached a determination consistent with
the evidence before it.

II

The defendant next claims that the court’s division
of the net partition proceeds was improper because it
relied on § 46b-81*in dividing the net partition proceeds.
We disagree.

* General Statutes § 46b-81 provides: “(a) At the time of entering a decree
annulling or dissolving a marriage or for legal separation pursuant to a
complaint under section 46b-45, the Superior Court may assign to either
the husband or wife all or any part of the estate of the other. The court
may pass title to real property to either party or to a third person or may
order the sale of such real property, without any act by either the husband
or the wife, when in the judgment of the court it is the proper mode to
carry the decree into effect.

“(b) A conveyance made pursuant to the decree shall vest title in the
purchaser, and shall bind all persons entitled to life estates and remainder
interests in the same manner as a sale ordered by the court pursuant to the
provisions of section 52-500. When the decree is recorded on the land records
in the town where the real property is situated, it shall effect the transfer
of the title of such real property as if it were a deed of the party or parties.

“(c) In fixing the nature and value of the property, if any, to be assigned,
the court, after hearing the witnesses, if any, of each party, except as
provided in subsection (a) of section 46b-51, shall consider the length of
the marriage, the causes for the annulment, dissolution of the marriage or
legal separation, the age, health, station, occupation, amount and sources
of income, vocational skills, employability, estate, liabilities and needs of
each of the parties and the opportunity of each for future acquisition of
capital assets and income. The court shall also consider the contribution
of each of the parties in the acquisition, preservation or appreciation in
value of their respective estates.”
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Section 46b-81 governs the distribution of assets in
dissolution actions. See, e.g., Bender v. Bender, 258
Conn. 733, 741-42, 785 A.2d 197 (2001); see also General
Statutes § 46b-81. We agree with the defendant that
§ 46b-81 is not applicable in the present case. The court,
however, made no mention of the statute. Rather, it
cited the proper standard in partition cases, namely,
that partition actions require a balancing of the equities.
See, e.g., Segal v. Segal, supra, 86 Conn. App. 630-31
(partition action equitable in nature, determination of
what equity requires is matter for discretion of trial
court). “Judges are presumed to know the law . . .
and to apply it correctly.” (Internal quotation marks
omitted.) Fenton v. Connecticut Hospital Assn. Work-
ers’ Compensation Trust, 58 Conn. App. 45, b4, 752
A.2d 65, cert. denied, 254 Conn. 911, 759 A.2d 504 (2000).
The court applied the appropriate standard, and, there-
fore, the defendant’s claim fails.

The judgment is affirmed.

In this opinion the other judges concurred.

CHARLES SPELLS v. COMMISSIONER OF
CORRECTION
(AC 28278)

Lavine, Beach and Peters, Js.
Syllabus

The petitioner, who had been convicted of certain crimes in connection
with the robbery of a convenience store, sought a writ of habeas corpus,
claiming that his trial counsel had provided ineffective assistance. The
habeas court rendered judgment denying the petition, from which the
petitioner, on the granting of certification, appealed to this court. Held:

1. The petitioner could not prevail on his claim that the habeas court improp-
erly failed to find that the petitioner’s trial counsel was ineffective for
failing to seek the recusal of the trial judge, who had physically restrained
the petitioner so the judicial marshals could handcuff him after he
became physically aggressive when the verdict was announced; the
habeas court properly determined that trial counsel’s decision not to
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seek disqualification of the trial judge, who had a reputation for being
a fair jurist and who did not hold the petitioner in contempt after he
caused the courtroom disturbance, was a sound trial strategy, and the
petitioner failed to demonstrate that a lawyer in his counsel’s position
would have any reason to doubt the trial court’s fairness or that his
counsel’s performance was not reasonably competent or within the
range of competence displayed by lawyers with ordinary training and
skill in the criminal law.

2. The petitioner could not prevail on his claim that the habeas court improp-
erly failed to conclude that his counsel was deficient by not proffering
certain hair sample test results as evidence at trial, the petitioner having
failed to demonstrate that he was prejudiced by his counsel’s failure to
submit the test results comparing the hair of an accomplice, B, to the
hair from a mask allegedly used by the perpetrators of the robbery; the
jury was presented with test results excluding the petitioner as a possible
source of the hair on the mask, the absence of the test results concerning
B’s hair did not impede the petitioner from presenting his theory that
there was no scientific evidence linking him or B to the crime, and, in
light of the petitioner’s detailed confession, B’s corroborating statement
and other witness statements, the outcome of the trial likely would not
have been different had the test results at issue been admitted.

Argued March 13—officially released June 3, 2008
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, T. Santos, J.; judgment
denying the petition, from which the petitioner, on the
granting of certification, appealed to this court.
Affirmed.

James M. Fox, special public defender, for the appel-
lant (petitioner).

Robin S. Schwartz, assistant state’s attorney, with
whom, on the brief, were John A. Connelly, state’s
attorney, and John J. Davenport, senior assistant state’s
attorney, for the appellee (respondent).

Opinion

LAVINE, J. The petitioner, Charles Spells, appeals
from the judgment of the habeas court denying his
petition for a writ of habeas corpus. On appeal, he
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claims that the court improperly concluded that his trial
counsel did not render ineffective assistance by failing
(1) to seek the recusal of the trial court and (2) to
test certain hair samples in time to offer the results as
evidence. We affirm the judgment of the habeas court.

The relevant facts are set forth in this court’s decision
affirming the petitioner’s conviction on direct appeal.
See State v. Spells, 76 Conn. App. 67, 818 A.2d 808, cert.
denied, 266 Conn. 901, 832 A.2d 67 (2003). On October
20, 2000, the petitioner and an accomplice, James But-
ler, held up a convenience store in Waterbury. Both
men were armed and wore masks. They took $400 from
the cash register, robbed and assaulted a customer and
drove away in the vehicle of another customer. Id., 70.
The police later found that vehicle in a nearby parking
lot. Id. Inside it was a black neoprene mask containing
several strands of hair. On October 24, 2000, the police
received a telephone call that led them to consider the
petitioner a suspect in the case. Id. When questioned
by the police, the petitioner confessed to the crime and
implicated Butler as his accomplice. Id., 70-71. In his
statement, the petitioner provided specific details of
the crime, including where the vehicle taken from the
store had been abandoned and the fact that the keys
had been thrown into a wooded area behind the vehicle.
Id., 71. In the petitioner’s apartment, the police found
several black masks, one of which was identified by a
witness as being similar to the mask worn by one of
the men who had robbed the convenience store. Id. On
October 30, 2000, Butler was arrested. He subsequently
confessed to the crime and implicated the petitioner.
Id., 71 n.1.

At trial, the petitioner, who was represented by attor-
ney Louis S. Avitabile, asserted that his statement to
the police was fabricated and that he was innocent.
On May 25, 2001, he was convicted of three counts of
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robbery in the first degree in violation of General Stat-
utes § 53a-134 (a) (4) and one count of conspiracy to
commit robbery in the first degree in violation of Gen-
eral Statutes §§ 53a-48 and 53a-134 (a) (4). After the
verdict was announced, the petitioner became physi-
cally aggressive, pushing over a chair that hit one of the
courtroom marshals. When the marshals were unable to
subdue the petitioner, Judge O’Keefe, who was presid-
ing, left the bench and held the petitioner down so that
the marshals could handcuff him.

On July 30, 2001, as the prosecutor was addressing
the court with the state’s sentencing recommendations,
the petitioner spat on the prosecutor. After the peti-
tioner was removed from the courtroom, the trial court
made the following statements. “I feel very badly for the
[prosecutor], who is a dedicated, hardworking public
servant, just trying to do his job, and he does it well,
trying to protect law-abiding citizens from people like
[the petitioner]. And to have to put up with this is
disturbing.” The court sentenced the petitioner to a
total effective term of forty-five years in prison. There-
after, this court affirmed the conviction on appeal. After
the Supreme Court denied certification to appeal, the
petitioner filed a petition for a writ of habeas corpus,
in which he alleged that Avitabile provided ineffective
assistance of counsel. An evidentiary hearing was held
on May 25, 2006. On October 31, 2006, the habeas court
denied the habeas petition in a memorandum of deci-
sion, concluding that the petitioner failed to meet his
burden of proving that counsel’s performance was defi-
cient and that he suffered prejudice. On November 8,
2006, the court granted the petitioner certification to
appeal to this court. This appeal followed.

We first set forth the standard of review applicable
to our analysis of the petitioner’s claims. “Our standard
of review of a habeas court’s judgment on ineffective
assistance of counsel claims is well settled. In a habeas
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appeal, this court cannot disturb the underlying facts
found by the habeas court unless they are clearly erro-
neous, but our review of whether the facts as found by
the habeas court constituted a violation of the petition-
er’s constitutional right to effective assistance of coun-
sel is plenary. . . .

“In Strickland v. Washington, 466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the United States
Supreme Court established that for a petitioner to pre-
vail on a claim of ineffective assistance of counsel, he
must show that counsel’s assistance was so defective
as to require reversal of [the] conviction. . . . That
requires the petitioner to show (1) that counsel’s perfor-
mance was deficient and (2) that the deficient perfor-
mance prejudiced the defense. . . . Unless a
[petitioner] makes both showings, it cannot be said that
the conviction . . . resulted from a breakdown in the
adversary process that renders the result unreliable.

“The first component, generally referred to as the
performance prong, requires that the petitioner show
that counsel’s representation fell below an objective
standard of reasonableness. . . . Because of the diffi-
culties inherent in making the evaluation, a court must
indulge a strong presumption that counsel’s conduct
falls within the wide range of reasonable professional
assistance; that is, the [petitioner] must overcome the
presumption that, under the circumstances, the chal-
lenged action might be considered sound trial strategy.
. . . [Clounsel is strongly presumed to have rendered
adequate assistance and made all significant decisions
in the exercise of reasonable professional judgment.

“The second part of the Strickland analysis requires
more than a showing that the errors made by counsel
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may have had some effect on the outcome of the pro-
ceeding. . . . Rather, [the petitioner] must show that
there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding
would have been different. . . . When a [petitioner]
challenges a conviction, the question is whether there
is a reasonable probability that, absent the errors, the
factfinder would have had a reasonable doubt respect-
ing guilt.

“Because both prongs [of Strickland] must be estab-
lished for a habeas petitioner to prevail, a court may
dismiss a petitioner’s claim if he fails to meet either
prong. . . . Accordingly, a court need not determine
the deficiency of counsel’s performance if consider-
ation of the prejudice prong will be dispositive of the
ineffectiveness claim.” (Citations omitted; internal quo-
tation marks omitted.) Crocker v. Commissioner of
Correction, 101 Conn. App. 133, 136-37, 921 A.2d 128,
cert. denied, 283 Conn. 905, 927 A.2d 916 (2007).

I

The petitioner first claims that the court improperly
failed to find that Avitabile rendered ineffective assis-
tance for failing to seek the recusal of the trial judge.
Specifically, the petitioner asserts that recusal of the
judge was warranted, pursuant to canon 3 (c) of the
Code of Judicial Conduct! because a reasonable person

! Canon 3 (c) (1) of the Code of Judicial Conduct provides in relevant
part: “A judge should disqualify himself or herself in a proceeding in which
the judge’s impartiality might reasonably be questioned, including but not
limited to instances where: (A) the judge has a personal bias or prejudice
concerning a party . . . .” We reject the petitioner’s suggestion that the
judge violated this canon. As this court stated in its decision on the petition-
er’s direct appeal: “We conclude, therefore, that there was no reason for
the judge to recuse himself for having made a statement on the record in
recognition of the difficult tasks performed by the judicial marshals and
the prosecutor in the face of the [petitioner’s] disruptive behavior.” State
v. Spells, supra, 76 Conn. App. 85.
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would question the impartiality of a judge who physi-
cally restrained a defendant and made sympathetic
remarks to a prosecutor. We do not agree.

At the habeas trial, Avitabile testified that because
Judge O’Keefe had a reputation for being fair and had
not disciplined the petitioner for the courtroom distur-
bances, he believed that it would be best for his client
not to request a disqualification or recusal. The habeas
court concluded that Avitabile had acted reasonably.
It stated: “Once the normal decorum surrounding court
proceedings was again established, Judge O’Keefe con-
tinued to preside over the petitioner’s matter in what
can only be described as an unbiased manner. . . . The
petitioner here has not presented any evidence that
shows a reasonable person would call into question
Judge O’Keefe’s impartiality.”

We agree with the court that because Avitabile’s rep-
resentation of the petitioner comported with an objec-
tive standard of reasonableness, the petitioner has
failed to satisfy the first prong of Strickland. To satisfy
this prong, the petitioner would have to demonstrate
that Avitabile’s performance was ‘“not reasonably com-
petent or within the range of competence displayed by
lawyers with ordinary training and skill in the criminal
law . . . .” (Internal quotation marks omitted.) Lewis
v. Commissioner of Correction, 89 Conn. App. 850, 855,
877 A.2d 11, cert. denied, 275 Conn. 905, 882 A.2d 672
(2005). The petitioner has made no such showing.

The petitioner has not demonstrated that a lawyer
in Avitabile’s position would have any reason to doubt
the trial court’s fairness. Avitabile testified at the habeas
trial that he considered it favorable to the petitioner’s
interests that the court did not hold the petitioner in
contempt after he caused the courtroom disturbance.
The court likewise opined: “If anything, the outburst
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perversely benefited the petitioner.”> (Emphasis in orig-
inal.) Additionally, the court described itself as “hard-
pressed to see how any attorney could render deficient
performance by failing to request recusal” in this case,
given this court’s conclusion on appeal that the judge
had no duty to recuse himself. (Emphasis in original.)

We concur with the court’s conclusion that Avitabile’s
decision not to seek disqualification of a judge reputed
to be a fair jurist was a sound trial strategy. “To satisfy
the first prong of Strickland, the petitioner must . . .
overcome the presumption that alleged ineffective
assistance was not the result of sound trial strategy.”
(Internal quotation marks omitted.) Beverly v. Comm/is-
sioner of Correction, 101 Conn. App. 248, 252, 922 A.2d
178, cert. denied, 283 Conn. 907, 927 A.2d 916 (2007).
The petitioner’s first claim thus fails under the first
prong of Strickland.?

I

The petitioner additionally claims that the court
improperly failed to conclude that Avitabile rendered
ineffective assistance by not proffering certain hair sam-
ple test results as evidence at trial. According to the
petitioner, Avitabile’s failure to present these results
constituted ineffective assistance because it deprived
him of an adequate defense. We do not agree.

The following additional facts are relevant to our
resolution of the petitioner’s claim. It was Avitabile’s

2Due to concerns that the jury might have overheard the petitioner’s
outburst, the state opted to withdraw its part B information. The part B
information would have exposed the petitioner to a considerably longer
sentence.

3 The petitioner makes the additional related claim that Avitabile’s failure
to preserve the issue of the judge’s recusal for appellate review amounted
to ineffective assistance of counsel. Because we agree with the court that
Avitabile’s tactics and strategy were consistent with the raised defense of
actual innocence, we conclude that the petitioner’s claim of ineffective
assistance of counsel for failure to preserve appellate issues likewise fails
under the first prong of Strickland.
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trial strategy to cast doubt on the reliability of the peti-
tioner’s confession, which he asserted was coerced, by
emphasizing the lack of physical evidence tying the
petitioner or his alleged accomplice to the crime. To
do this, Avitabile planned to use the results of a hair
analysis test conducted by the state, which he believed
would establish that neither the petitioner nor his
alleged accomplice, Butler, was the source of the hair
recovered from the mask found in the car.

On the eve of the trial, however, the state informed
Avitabile that the hair samples from the mask and from
the petitioner had not been sent to the laboratory for
analysis. Avitabile immediately requested a continu-
ance so that the analysis could be completed before
trial. The court denied the continuance but ordered the
state to compare the hair of the petitioner to that found
in the mask. The results of that analysis, which were
submitted to the jury, excluded the petitioner as a possi-
ble source of the mask hair. The results of a subsequent
analysis comparing Butler’s hair to the hair found in
the mask, which were not submitted to the jury, indi-
cated that Butler’s hair and the hair found in the mask
were dissimilar. State v. Spells, supra, 76 Conn. App. 74.

The court concluded that the petitioner failed to dem-
onstrate, pursuant to the second prong of Strickland,
that he was prejudiced by Avitabile’s failure to submit
the test results comparing Butler’s hair to the hair from
the mask as evidence at trial. We agree with the court.
The petitioner did not show that there was a reasonable
probability that, but for Avitabile’s failure to present
these test results, the outcome of his trial would have
been different. The absence of test results did not
impede the petitioner from presenting his theory that
there was no scientific evidence linking him or Butler
to the crime. See State v. Brown, 242 Conn. 445, 461,
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700 A.2d 1089 (1997).* Moreover, a different result was
not probable in light of the evidence presented by the
state. The jury reasonably could have relied on the
petitioner’s detailed confession, Butler’s corroborating
statement and other witness statements to find the peti-
tioner guilty beyond a reasonable doubt.

We conclude that the court properly determined that
the petitioner failed to demonstrate, pursuant to the
second prong of Strickland, that he was prejudiced by
Avitabile’s failure to proffer the test results at issue as
evidence at trial. The petitioner’s second claim thus
fails.

The judgment is affirmed.

In this opinion the other judges concurred.

LEROY HARRIS ». COMMISSIONER OF CORRECTION
(AC 28382)

Harper, Beach and Borden, Js.
Syllabus

The petitioner brought a fourth petition for a writ of habeas corpus, claiming
that the habeas counsel during his first and second petitions provided
ineffective assistance. The habeas court rendered judgment dismissing
the petition as successive, concluding that the claims presented already
had been litigated, and thereafter denied the petition for certification
to appeal, and the petitioner appealed to this court. Held that the habeas
court abused its discretion in denying the petition for certification to
appeal and improperly dismissed the fourth habeas petition, the peti-
tioner having been entitled to an evidentiary hearing on his claims
that prior habeas counsel rendered ineffective assistance; because the
petitioner, in his fourth petition, challenged the effectiveness of his two
prior habeas counsel, which was different from the grounds asserted
in his prior habeas petitions, the fourth petition was not barred as
successive and, that ground not having been raised or litigated in the
earlier proceedings, the fourth petition was not barred under the doctrine

* Additionally, the petitioner’s failure to provide the court with trial tran-
scripts prevented the court from examining the petitioner’s claim in light
of the evidence actually presented to the jury.
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of res judicata, the Supreme Court having limited the application of the
doctrine of res judicata in a habeas case to claims that actually have
been raised and litigated in an earlier proceeding.

Argued February 13—officially released June 3, 2008
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland, where the court, Fluger, J., granted the respon-
dent’s motion to dismiss and rendered judgment
thereon; thereafter, the court denied the petition for
certification to appeal, and the petitioner appealed to
this court. Reversed, further proceedings.

David J. Reich, for the appellant (petitioner).

John A. East III, senior assistant state’s attorney,
with whom, on the brief, were Michael Dearington,
state’s attorney, and Linda N. Howe, senior assistant
state’s attorney, for the appellee (respondent).

Opinion

BORDEN, J. The petitioner, Leroy Harris, appeals
following the denial of his petition for certification to
appeal from the judgment of the habeas court dismiss-
ing his petition for a writ of habeas corpus. The peti-
tioner claims that the court (1) abused its discretion in
denying his petition for certification to appeal and (2)
improperly dismissed his habeas petition without hold-
ing an evidentiary hearing to determine whether his
prior habeas counsel provided ineffective assistance.
We agree with the petitioner and reverse the judgment
of the habeas court.

The petitioner brought this petition for habeas corpus
challenging his conviction of three counts of robbery
in the first degree and one count of sexual assault in
the first degree. The court dismissed the petition and
denied the petition for certification to appeal. This
appeal followed.
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The following procedural history is undisputed. The
petitioner was convicted, following a jury trial, of three
counts of robbery in the first degree in violation of
General Statutes §§ 53a-134 (a) and 53a-8, and one count
of sexual assault in the first degree in violation of Gen-
eral Statutes § 53a-70 (a). The petitioner was sentenced
to a total effective term of eighty years incarceration.
State v. Harris, 22 Conn. App. 329, 330, 577 A.2d
1077 (1990).

In the petitioner’s direct criminal appeal, he claimed
that (1) the trial court improperly permitted the intro-
duction into evidence of a certain statement under the
Whelan doctrine! and (2) his conviction should be
reversed because of prosecutorial impropriety. This
court rejected those claims and affirmed his conviction.
See id., 337.

In his first petition for a writ of habeas corpus, filed
in 1993, in which he was represented by Paula Mangini
Montonye, he claimed that Patricia Buck Wolf, who
acted as both his criminal trial and appellate counsel,
rendered ineffective assistance. With respect to the
trial, the petitioner raised fifteen different claims of
ineffectiveness. With respect to the appeal, the peti-
tioner raised two different claims of ineffectiveness.
The first habeas court, Hodgson, J., determined that
with respect to both sets of claims, the petitioner had
failed to establish prejudice. See Strickland v. Washing-
ton, 466 U.S. 668, 694, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). This court affirmed the judgment. Harris v.
Commissioner of Correction, 40 Conn. App. 250, 671
A.2d 359 (1996).

In his second petition, filed in 2003, in which he was
represented by Salvatore Adamo, the petitioner raised
three issues regarding his trial: (1) police misconduct,

! See State v. Whelan, 200 Conn. 743, 513 A.2d 86, cert. denied, 479 U.S.
994, 107 S. Ct. 597, 93 L. Ed. 2d 598 (1986).
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(2) prosecutorial impropriety and (3) actual innocence.
The second habeas court, Hon. William L. Hadden,
Jr., judge trial referee, rejected these claims. This court
dismissed the appeal. Harris v. Commissioner of Cor-
rection, 86 Conn. App. 903, 859 A.2d 979 (2004), cert.
denied, 272 Conn. 919, 866 A.2d 1286 (2005).

In his third petition, filed in 2004, in which he was
represented by his present counsel, the petitioner raised
five claims of ineffective assistance of his criminal trial
counsel. The respondent, the commissioner of correc-
tion, moved to dismiss the petition on the ground that
it presented the same grounds as prior petitions. The
third habeas court, Fuger, J., dismissed the petition
on the ground that it was premised on the same legal
grounds and sought the same relief as the first petition,
and was supported by facts and allegations reasonably
available at the time of the first petition. This court
dismissed the appeal. Harris v. Commissioner of Cor-
rection, 97 Conn. App. 382, 904 A.2d 280, cert. denied,
280 Conn. 928, 909 A.2d 523 (2006).

Thereafter, the petitioner filed his fourth petition for
a writ of habeas corpus, which is the subject of this
appeal. In this petition, the petitioner challenged the
effectiveness of the representation provided by his
habeas counsel during his first and second petitions.
In the first count of the petition, the petitioner alleged
that his habeas counsel during his first habeas petition,
Montonye, failed to investigate and to challenge ade-
quately his trial counsel’s presentation at trial of the
argument that he was misidentified. In the second
count, the petitioner alleged that his habeas counsel
during his second habeas petition, Adamo, was ineffec-
tive for failing to challenge adequately his trial counsel’s
presentation of an argument of prosecutorial impropri-
ety and also for failing to provide effective assistance
regarding the petitioner’s actual innocence claim. The
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petitioner also realleged that his trial counsel was inef-
fective for failing to present properly the misidentifica-
tion issue and the prosecutorial impropriety issue. The
respondent, in her return, claimed, inter alia, that the
petitioner’s various claims had been litigated and
decided and were, therefore, barred by the doctrine of
res judicata, and that “this is a successive petition and
an abuse of the writ. It presents the same grounds as
the previous petitions.”

The habeas court, Fuger, J., began the hearing on
the petition by asking: “[W]hy shouldn’t I dismiss this
on the grounds that it’s a successive petition . . . and
an abuse of the writ?” Counsel answered that he was
“alleging . . . ineffective assistance of previous
habeas counsel . . . .” The respondent asserted that
there appeared to be no newly discovered evidence
raised in the fourth petition. After listening to argument
by counsel, the court ruled on the petition orally, stating
that it would dismiss this petition. The court further
stated: “I'm going to find it to be successive. I'm going
to find it to be an abuse of the writ. Everything I've
heard goes back to this trial. This is a crime that’s
alleged to have occurred—that occurred, I should say,
twenty-three years ago. The trial, the original trial was
seventeen years ago. Since then, there have been two
complete habeas trials, both appealed and denied. I've
already dismissed it once as a successive petition.”
Thereafter, the court rendered a written judgment of
dismissal “on grounds that the claims presented have
already been litigated.”

The petitioner requested certification to appeal from
the judgment of dismissal, which the court denied. Pur-
suant to Simms v. Warden, 229 Conn. 178, 186-89, 640
A2d 601 (1994), the petitioner challenges both the
denial of certification to appeal and the judgment dis-
missing his petition for a writ of habeas corpus. We
conclude that the court abused its discretion by denying
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the petition for certification to appeal. Therefore, we
address the merits of the petitioner’s appeal.

The petitioner claims that the court improperly dis-
missed his petition for habeas relief without affording
him an evidentiary hearing. Specifically, he claims that
the court improperly (1) dismissed his petition as a
successive petition because it alleged ineffective assis-
tance of habeas counsel and (2) applied the doctrine
of res judicata in dismissing the petition. We agree with
the petitioner that he is entitled to an evidentiary hear-
ing on his claims that prior habeas counsel rendered
ineffective assistance.

Both our Supreme Court and this court have
addressed the issues of successive petitions and the
doctrine of res judicata in the context of claims of
ineffective assistance of prior habeas counsel. In
Lozada v. Warden, 223 Conn. 834, 613 A.2d 818 (1992),
the petitioner sought to have his criminal conviction
reversed and a new trial granted on the ground of inef-
fective assistance of prior habeas counsel. Id., 835. The
court, in agreeing that the petitioner could seek to do
so by way of habeas corpus, stated: “In this case, the
subject of the writ—that is, whether the accused had
reasonably competent habeas and trial counsel—are
matters that ultimately challenge the underlying convic-
tion. . . .

“To succeed in his bid for a writ of habeas corpus,
the petitioner must prove both (1) that his appointed
habeas counsel was ineffective, and (2) that his trial
counsel was ineffective. A convicted defendant’s claim
that counsel’s assistance was so defective as to require
reversal of a conviction . . . has two components.
First, the defendant must show that counsel’s perfor-
mance was deficient. . . . Second, the defendant must
show that the deficient performance prejudiced the
defense. Unless a defendant makes both showings, it
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cannot be said that the conviction . . . resulted from
a breakdown in the adversary process that renders the
result unreliable. . . . Only if the petitioner succeeds
in what he admits is a herculean task will he receive a
new trial. This new trial would go to the heart of the
underlying conviction to no lesser extent than if it were
a challenge predicated on ineffective assistance of trial
or appellate counsel. The second habeas petition is
inextricably interwoven with the merits of the original
judgment by challenging the very fabric of the convic-
tion that led to the confinement.” (Citations omitted;
internal quotation marks omitted.) Id., 842-43. Thus,
the court by clear implication rejected any claim that
the habeas petition, based on a claim of ineffective
assistance of prior habeas counsel, could be dismissed
as successive.

With respect to the Lozada respondent’s claim that
“res judicata prohibits a second habeas proceeding
because the issue of ineffective assistance of trial coun-
sel was already litigated in the first habeas proceeding”;
id., 843; our Supreme Court stated: “First, the United
States Supreme Court has long held that the strict appli-
cation of the doctrine of res judicata should not control
successive petitions for habeas corpus. . . .

“We agree with the Appellate Court that the second
habeas petition is not predicated on the same issues
addressed in the first petition. Although the petitioner
must, by necessity, repeat his allegations of trial coun-
sel’s inadequacy, there may never have been a proper
determination of that issue in the first habeas proceed-
ing because of the allegedly incompetent habeas coun-
sel. The claim of ineffective assistance of habeas
counsel, when added to the claim of ineffective assis-
tance of trial counsel, results in a different issue.
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“Second, the plain language of [Practice Book] § 531
[Practice Book § 25-42 (3)? currently includes the appli-
cable language from § 531] would not require dismissal
of the second habeas petition. The language of [Practice
Book § 25-42 (3)] is clear on its face and prescribes that
trial courts may dismiss a second application without a
hearing only if that application asserts the same grounds
and fails to state new facts or proffer new evidence not
reasonably available to the petitioner at the hearing on
his previous application. The necessary implication of
this prescription is that if different grounds are asserted,
a hearing on the second application is indicated. It is
also clear that in this context ground must mean a
sufficient legal basis for granting the relief sought. . . .
In this case, asserting ineffective assistance of
appointed habeas counsel is a new ground. [S]hould
doubts arise in particular cases as to whether two
grounds are different or the same, they should be
resolved in favor of the applicant.” (Citations omitted,;
internal quotation marks omitted.) Lozada v. Warden,
supra, 223 Conn. 843-45.

Furthermore, this court has stated: “In our case law,
we have recognized only one situation in which a court
is not legally required to hear a habeas petition. . . .
[I]f a previous application brought on the same grounds
was denied, the pending application may be dismissed
without hearing, unless it states new facts or proffers
new evidence not reasonably available at the previous
hearing.” (Internal quotation marks omitted.) Mitchell
v. Commissioner of Correction, 93 Conn. App. 719,
725-26, 891 A.2d 25, cert. denied, 278 Conn. 902, 896
A.2d 104 (2006). A petitioner is entitled, by statute,

% Practice Book § 25-42 provides in relevant part: “The judicial authority
may, at any time, upon its own motion or upon motion of the respondent,
dismiss the petition, or any count thereof, it if determines that . . .

“(3) the petition presents the same ground as a prior petition previously
denied and fails to state new facts or proffer new evidence not reasonably
available at the time of the prior petition . . . .”
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to effective assistance of habeas counsel, and a claim
challenging the effectiveness of prior habeas counsel
constitutes anew ground for which a petition for habeas
relief may be brought. See Lozada v. Warden, supra,
223 Conn. 842-43. When a petitioner has filed a petition
for a writ of habeas corpus based on new grounds, such
as the ineffective assistance of prior habeas counsel,
there arises “a strong presumption that [the] petitioner
. is entitled to present evidence in support of his
claims.” (Internal quotation marks omitted.) Mitchell v.
Commissioner of Correction, supra, 725.

Application of these principles to the facts of this
case compels the conclusion that the petitioner was
entitled to an evidentiary hearing on his petition. In his
first and third petitions, the petitioner challenged the
effectiveness of his criminal trial and appellate counsel,
and in his second petition he challenged the validity
of his conviction on the basis of police misconduct,
prosecutorial impropriety and actual innocence. By
contrast, in this fourth petition, he challenges for the
first time the effectiveness of his two prior habeas coun-
sel in (1) challenging criminal trial counsel’s investiga-
tion and presentation of the claim of misidentification,
(2) challenging criminal trial counsel’s presentation of
the claims of prosecutorial improprieties and (3) pre-
senting the claim of actual innocence. Because he chal-
lenges the effectiveness of his prior habeas counsel,
which also challenges the validity of his underlying
conviction, the ground he asserts is different from the
previous grounds asserted in his prior habeas petitions,
the petition is not barred as successive, and the petition
is not barred under the doctrine of res judicata.

Following our remand, the petitioner will have the
burden to prove his claims pursuant to the principles
of Strickland v. Washington, supra, 466 U.S. 668. As
applied to a claim of ineffective assistance of prior
habeas counsel, the Strickland standard requires the
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petitioner to demonstrate that his prior habeas coun-
sel’s performance was ineffective and that this ineffec-
tiveness prejudiced the petitioner’s prior habeas
proceeding.? Thus, here, the petitioner will have to
prove that one or both of the prior habeas counsel, in
presenting his claims, was ineffective and that effective
representation by habeas counsel establishes a reason-
able probability that the habeas court would have found
that he was entitled to reversal of the conviction and
a new trial because of (1) criminal trial counsel’s inef-
fective investigation and presentation of the claim of
misidentification or (2) criminal trial counsel’s ineffec-
tive presentation of the claim of prosecutorial impropri-
eties or (3) actual innocence.

The respondent argues that the doctrine of res judi-
cata bars an evidentiary hearing in this case because
(1) the issue of the effectiveness of the petitioner’s
criminal trial counsel has already been adjudicated, and
(2) the petitioner could have but did not raise, in his
prior third petition, the claim of the effectiveness of
his prior first two habeas counsel. See, e.g., McCue v.
Birmingham, 88 Conn. App. 630, 635-36, 870 A.2d 1126
(res judicata, or claim preclusion, bars any claim that
could have been raised in prior proceeding), cert.
denied, 274 Conn. 905, 876 A.2d 14 (2005). Lozada dis-
poses of the respondent’s first argument because it
makes clear that a claim that prior habeas counsel was
ineffective is a ground different from a claim that prior
criminal trial counsel was ineffective. The respondent’s
second argument is disposed of by our Supreme Court’s
decision in In re Application for Writ of Habeas Corpus
by Dan Ross, 272 Conn. 653, 866 A.2d 542 (2005).
“Unique policy considerations must be taken into
account in applying the doctrine of res judicata to a

? Prejudice in this case means that but for habeas counsel’s ineffectiveness,
there would be a reasonable probability that the habeas court would have
found that the petitioner is entitled to a new trial.
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constitutional claim raised by a habeas petitioner. . . .
Foremost among those considerations is the interest in
making certain that no one is deprived of liberty in
violation of his or her constitutional rights. . . . With
that in mind, we limit the application of the doctrine
of res judicata . . . to claims that actually have been
raised and litigated in an earlier proceeding.” (Internal
quotation marks omitted.) Id., 662, quoting Thorpe v.
Commissioner of Correction, 73 Conn. App. 773, 779
n.7, 809 A.2d 1126 (2002). The petitioner’s claims that
his prior habeas counsel were ineffective were neither
raised nor litigated in any earlier proceedings.

The judgment is reversed and the case is remanded
for an evidentiary hearing on the petitioner’s petition
for a writ of habeas corpus.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. MICHAEL GAY
(AC 27667)

Bishop, Beach and Borden, Js.
Syllabus

Convicted, on pleas of guilty, of the crimes of assault in the second degree
with a motor vehicle, operating a motor vehicle while under the influence
of intoxicating liquor or drugs and assault of a public safety officer, the
defendant appealed to this court, challenging the trial court’s denial of
his motions to withdraw his guilty pleas. The defendant had based his
motions to withdraw on claims of ineffective assistance by his trial
counsel in conducting a pretrial investigation, in failing to read and
analyze transcripts from a hearing concerning his violation of probation
and in misleading the defendant as to the ramifications of pleading
guilty, with the result, he claimed, that his pleas were not knowing,
intelligent and voluntary. Held:

1. The trial court’s determination that defense counsel’s pretrial investigation
was adequate was supported by the record, that court having been free
to credit certain testimony of counsel in making that determination, and
even if counsel did not conduct an adequate investigation, the defendant
failed to show that he was prejudiced thereby, he having failed to provide
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an evidentiary basis for his assertion that counsel’s inadequate investiga-
tion was pivotal to his decision to plead guilty.

2. The defendant’s claim that his counsel’s failure to copy, to review ade-
quately and to analyze the transcripts from his violation of probation
hearing rendered her unprepared for trial and constituted ineffective
assistance lacked merit, counsel having testified that she reviewed the
transcripts and was prepared for trial, and the trial court having been
entitled to credit that testimony.

3. The defendant could not prevail on his claim that his guilty pleas were
not knowingly made because his counsel, a public defender, led him to
believe that by pleading guilty he would gain more time to hire a private
attorney and could then use his private attorney to vacate the pleas
prior to sentencing; the record showed that the defendant knew what
rights he was surrendering by pleading guilty and that he voluntarily
chose to do so, and the trial court was free to find credible his counsel’s
testimony denying the defendant’s claim.

Argued March 18—officially released June 3, 2008
Procedural History

Substitute information, in the first case, charging the
defendant with the crimes of assault in the first degree,
assault in the second degree with a motor vehicle,
operating a motor vehicle while under the influence of
intoxicating liquor or drugs, possession of narcotics
and possession of narcotics within 1500 feet of a school
or day care center, and substitute information, in the
second case, charging the defendant with the crimes
of interfering with an officer, assault of a public safety
officer, engaging police in pursuit, reckless driving and
operating a motor vehicle while his license was under
suspension, and with theft or illegal possession of motor
vehicle number plates, brought to the Superior Court in
the judicial district of Stamford-Norwalk, geographical
area number twenty, where the cases were consoli-
dated; thereafter, the defendant was presented to the
court, Holden, J., on a plea of guilty to assault in the
second degree with a motor vehicle, operating a motor
vehicle while under the influence of intoxicating liquor
or drugs and assault of a public safety officer; subse-
quently, the court denied the defendant’s motions to
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withdraw his guilty pleas; judgments of guilty, from
which the defendant appealed to this court. Affirmed.

Michael Zariphes, special public defender, for the
appellant (defendant).

John A. East III, senior assistant state’s attorney,
with whom, on the brief, were David I. Cohen, state’s
attorney, and Michael A. DeJoseph, assistant state’s
attorney, for the appellee (state).

Opinion

BISHOP, J. The defendant, Michael Gay, appeals from
the judgments of the trial court, rendered following
the denial of his motions to withdraw his guilty pleas,
convicting him of the crimes of assault in the second
degree with a motor vehicle in violation of General
Statutes § 53a-60d, operating a motor vehicle while
under the influence of intoxicating liquor or drugs in
violation of General Statutes § 14-227a and assault of
a public safety officer in violation of General Statutes
§ b3a-167c. The defendant claims that the court abused
its discretion by denying his motions to withdraw his
guilty pleas, which were based on alleged ineffective
assistance of counsel. We affirm the judgments of the
trial court.

The following facts and procedural history are rele-
vant to our resolution of the defendant’s claims. On the
evening of November 16, 2001, the defendant, who was
on probation, was sleeping at his girlfriend’s house,
when he was awakened by a commotion caused by the
victim, his former girlfriend, who had come to the
house. Subsequently, while driving the victim home in
her car, the defendant lost control of the vehicle. The
car suddenly veered to the right, mounted a curb and
struck a guardrail, coming to rest approximately 500
feet away. As a result of the accident, both the victim
and the defendant required immediate medical care,
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and the victim was left paralyzed from the neck down
and with one arm amputated.

While at the hospital, the defendant was given a blood
test that revealed the presence of cocaine in his system.
At his subsequent violation of probation hearing, he
admitted that he had smoked marijuana before driving
the car. Following the hearing, the court found the
defendant in violation of the conditions of his probation
and sentenced him to seven years in prison. On appeal,
this court affirmed the judgment of the trial court. State
v. Gay, 87 Conn. App. 806, 814, 867 A.2d 26, cert. denied,
273 Conn. 930, 873 A.2d 999 (2005).

On March 21, 2005, while the defendant was free on
a $250,000 appellate bond relating to his violation of
probation, police officers attempted to stop his vehicle
because its rear license plate was partially detached.
Instead of stopping, the defendant accelerated, engag-
ing the police in a high speed chase. After overturning
the vehicle, the defendant exited it and struck one of
the officers at the scene. The charges arising from this
incident were consolidated with the charges stemming
from the 2001 accident in which the defendant’s passen-
ger was seriously injured.! Though the defendant was
initially represented by private counsel, assistant public
defender Elizabeth Reid was later appointed to repre-
sent him on April, 19, 2005.

From the inception of his professional relationship
with Reid, the defendant repeatedly told her that he
intended to hire private counsel. On September 20, 2005,

' As a result of the March 21, 2005 incident, the defendant was charged
with interfering with an officer in violation of General Statutes § 53a-167a,
assault of public safety or emergency medical personnel in violation of
§ b3a-167c, engaging police in pursuit in violation of General Statutes § 14-
223 (b), reckless driving in violation of General Statutes § 14-222, theft or
illegal possession of motor vehicle number plates in violation of General
Statutes § 14-147a and illegal operation of a motor vehicle while his license
was under suspension in violation of General Statutes § 14-215.
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Reid was permitted to withdraw from representing the
defendant on the basis of representations made by the
defendant’s father that he had hired a private attorney.
Reid was subsequently reappointed on October 20,
2005, when that assertion proved inaccurate. During
the pretrial aspect of this matter, the defendant was
granted several continuances in conjunction with his
representations that he intended to retain private
counsel.

Ultimately, Reid secured an offer from the state for
a plea bargain through which the defendant would
receive a sentence of five years to be served consecu-
tively to the seven years he was already serving for his
violation of probation.? On January 6, 2006, because
the defendant had not yet accepted the state’s offer,
negotiations continued at the same time as jury selec-
tion was scheduled to begin. In conjunction with the
plea negotiations, the defendant appeared before the
court and was canvassed with respect to the state’s
offer. Finally, following the court’s extensive canvass
and numerous conversations with Reid, the defendant
decided to accept the state’s offer. Accordingly, he
entered pleas to the charges of assault in the second
degree with a motor vehicle, operating a motor vehicle
while under the influence of intoxicating liquor or drugs
and assault of a public safety officer.

On February 6, 2006, attorney Tina Sypek D’Amato
appeared on behalf of the defendant and filed a motion
to withdraw his guilty pleas on the basis of his claim
that he had been denied the effective assistance of
counsel and that the court’s plea canvass had been
inadequate. Later, on February 17, 2006, the defendant

2 The plea bargain included a sentence of five years for the assault of a
public safety officer and a concurrent five year sentence for the assault in
the second degree with a motor vehicle. The state agreed to nolle the other
charges, including a charge of assault in the first degree arising from the
2001 accident, which carried a maximum penalty of twenty years in prison.
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filed an amended motion to withdraw his guilty pleas
in which he detailed the claimed manner in which coun-
sel’s assistance had been ineffective and the court’s
allegedly inadequate plea canvass had rendered his
pleas unknowing and involuntary. Following an eviden-
tiary hearing on February 27, 2006, at which both the
defendant and Reid testified, the court denied the
motion to withdraw. On March 20, 2006, the defendant
filed another motion to withdraw his guilty pleas on
the basis of ineffective assistance of counsel. In
response, the court held another evidentiary hearing
on March 27, 2006, at which both the defendant and
Reid again testified. Following this hearing, the court
denied the second motion to withdraw the guilty pleas.
Consequently, the defendant was sentenced in accor-
dance with the terms of the plea agreement. This appeal
followed. Additional facts will be provided as necessary.

The defendant claims that the court improperly
denied his motions to withdraw his guilty pleas because
his appointed counsel provided ineffective assistance,
and, consequently, the pleas were not knowing, intelli-
gent and voluntary. The defendant also claims that his
conviction after plea is unconstitutional because his
counsel conducted an inadequate investigation, failed
to review fully the transcripts of a prior hearing and
misled the defendant as to the ramifications of pleading
guilty. We are unpersuaded.

The following legal principles and standards inform
our review of the court’s decision. “Before a guilty plea
is accepted a defendant may withdraw it as a matter
of right. Practice Book [§ 39-26]. After a guilty plea is
accepted but before the imposition of sentence the
court is obligated to permit withdrawal upon proof of

one of the grounds in [Practice Book § 39-27]. . . . The
burden is always on the defendant to show a plausible
reason for the withdrawal of a plea of guilty. . . . To

warrant consideration, the defendant must allege and
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provide facts which justify permitting him to withdraw
his plea under [Practice Book § 39-27].” (Citation omit-
ted; internal quotation marks omitted.) State v. Barn-
well, 102 Conn. App. 2565, 268-59, 925 A.2d 1106 (2007).
“Whether such proof is made is a question for the court
in its sound discretion, and a denial of permission to
withdraw is reversible only if that discretion has been
abused.” (Internal quotation marks omitted.) State v.
Gundel, 56 Conn. App. 805, 812, 746 A.2d 204, cert.
denied, 253 Conn. 906, 7563 A.2d 941 (2000).

“Our case law holds that [a] claim of ineffective assis-
tance of counsel is generally made pursuant to a petition
for a writ of habeas corpus rather than in a direct appeal.
. . . Section 39-27 [4] of the Practice Book, however,
provides an exception to that general rule when ineffec-
tive assistance of counsel results in a guilty plea. A
defendant must satisfy two requirements . . . to pre-
vail on a claim that his guilty plea resulted from ineffec-
tive assistance of counsel. . . . First, he must prove
that the assistance was not within the range of compe-
tence displayed by lawyers with ordinary training and
skill in criminal law . . . . Second, there must exist
such an interrelationship between the ineffective assis-
tance of counsel and the guilty plea that it can be said
that the plea was not voluntary and intelligent because
of the ineffective assistance. . . . In addressing this
second prong, the United States Supreme Court held
in Hill v. Lockhart, 474 U.S. 52, [69] 106 S. Ct. 366,
88 L. Ed. 2d 203 (1985), that to satisfy the prejudice
requirement, the defendant must show that there is a
reasonable probability that, but for counsel’s errors, he
would not have pleaded guilty and would have insisted
on going to trial. . . . The resolution of this inquiry
will largely depend on the likely success of any new
defenses or trial tactics that would have been available
but for counsel’s ineffective assistance.” (Citations
omitted; internal quotation marks omitted.) State v.
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Scales, 82 Conn. App. 126, 129-30, 842 A.2d 1158, cert.
denied, 269 Conn. 902, 851 A.2d 305 (2004). “A reviewing
court can find against the [defendant] on whichever
ground is easier.” (Internal quotation marks omitted.)
State v. Silva, 65 Conn. App. 234, 259, 783 A.2d 7, cert.
denied, 258 Conn. 929, 783 A.2d 1031 (2001).

I

The defendant first claims that the court abused its
discretion by denying his motions to withdraw his guilty
pleas, which he based on counsel’s alleged ineffective
assistance in failing to conduct an adequate pretrial
investigation. The defendant claims that if counsel had
effectively interviewed the victim and had adequately
investigated the scene of the accident, he could have
proceeded to trial and pursued a causation defense for
the charge of assault in the second degree with a motor
vehicle. Specifically, the defendant claims that an ade-
quate investigation would have supported his assertion
that the victim grabbed the steering wheel and caused
the accident. The court noted, however, that the defen-
dant presented no evidence that counsel had failed to
investigate in the manner claimed and, furthermore,
offered no evidence that even if counsel had spoken
directly with the victim, her response would have been
sufficiently supportive to encourage him to go to trial.

Additionally, the court found that Reid’s investigation
was adequate, a conclusion that finds support in the
record. Reid testified that she instructed her investiga-
tor to talk to the police officers, to review the police
and witness reports and to identify potential witnesses.
Reid also testified that she reviewed all of the police
reports and spoke with the defendant at length about
the reports’ contents and avenues of possible further
investigation. Reid indicated that she sent her social
worker to speak to the victim and her mother and,
as a result of those interviews, concluded that further
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efforts to obtain the victim’s testimony would not be
beneficial to the defense. Reid testified that she was
aware of the defendant’s claim that the victim had
caused the accident by grabbing the steering wheel and
that she spoke with the defendant at length about her
concerns regarding this defense. She indicated that she
informed the defendant that this defense would be prob-
lematic because, to assert it, he would have to testify,
thereby subjecting him to cross-examination and
impeachment. She also testified that she pointed out
to the defendant that his statement to the police immedi-
ately after the accident, in which he stated that he did
not remember what caused the accident, would need
to be explained at trial.

In reaching its conclusion that Reid’s investigation
was adequate, the court was free to credit Reid’s testi-
mony in this regard. Having done so, the court’s conclu-
sion that Reid’s investigation and advice to the
defendant was reasonable finds ample evidence in
the record.

Even if the record could support the conclusion that
Reid’s investigation was faulty, the defendant failed to
make any proffer to the court that he was prejudiced
by counsel’s alleged dereliction. The defendant pro-
vided no evidence at the evidentiary hearings that addi-
tional investigation of the accident scene would have
provided any basis for his claim that the accident was
caused by the victim’s conduct in the vehicle. Further-
more, although the defendant claimed that Reid’s failure
to question the victim directly prejudiced his case, the
defendant did not bring the victim forward as a witness,
he provided no reason for her absence, and no effort
was made to present her evidence through other means.
Thus, the court was left with no basis for determining
that the victim’s recitation of the facts of the accident
would have been of any assistance to the defendant. In
the absence of any evidentiary support, the defendant’s
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bare assertion that further investigation was pivotal to
his decision to plead guilty does not establish preju-
dice.? See Williams v. Commissioner of Correction, 90
Conn. App. 431, 437, 876 A.2d 1281 (2005). Accordingly
the defendant has failed to sustain his burden of proof.

II

The defendant next claims that counsel was ineffec-
tive in that her failure to copy, to review adequately
and to analyze the transcripts from his violation of
probation hearing rendered her unprepared for trial.
This claim has no merit.

Reid testified at both evidentiary hearings on the
defendant’s motions to withdraw that she had access
to the transcripts, reviewed them and was prepared for
trial. As it was entitled to do, the court plainly credited
this testimony. “[T]his court does not retry the case or

3 The defendant relies on Dando v. Yukins, 461 F.3d 791 (6th Cir. 2006),
for the proposition that mere failure to investigate is sufficient to prove
ineffective assistance of counsel without proof of what evidence further
investigation would have revealed. We disagree with this analysis. In Dando,
the defendant originally pleaded no contest on the advice of counsel. Id.,
794. On appeal, new counsel filed a motion for the appointment of an expert
on battered woman’s syndrome to assist with an ineffective assistance of
counsel claim on the basis of an unexplored affirmative duress defense. Id.,
794-95. In conjunction with that appeal, the defendant submitted three
affidavits attesting to a history of physical and sexual abuse. Id., 795. In its
decision, the court described the “shocking” details of the abuse the defen-
dant had suffered and expressly found that counsel would not have recom-
mended the no contest plea and likely would have rejected a guilty plea
altogether. Id., 801-802. There was no such evidence or findings of prejudice
in the case at hand.

The defendant’s reliance on Dando is further undermined by cases within
our jurisdiction that indicate that for a claim of ineffective assistance of
counsel to succeed, there must be concrete evidence of prejudice. For
example, in Copas v. Commissioner of Correction, 234 Conn. 139, 662 A.2d
718 (1995), our Supreme Court’s conclusion that the petitioner was denied
effective assistance of counsel relied on the evaluation and testimony of a
psychiatrist, presented at the habeas hearing, that the petitioner suffered
from mental illness at the time of the offense. A defendant must present
some basis in evidence for a court to find actual prejudice.
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evaluate the credibility of the witnesses. . . . Rather,
we must defer to the [trier of fact’s] assessment of
the credibility of the witnesses based on its firsthand
observation of their conduct, demeanor and attitude.
. . . The [trial] judge, as the trier of facts, is the sole
arbiter of the credibility of witnesses and the weight to
be given to their testimony.” (Internal quotation marks
omitted.) Taylor v. Commissioner of Correction, 284
Conn. 433, 448, 936 A.2d 611 (2007).

III

Finally, the defendant claims that his guilty pleas
were not knowingly entered into because Reid led him
to believe that by pleading guilty he would gain more
time to hire a private attorney and could then use his
private attorney to vacate the pleas prior to sentencing.
We are not persuaded.

Our review of the transcript of the plea hearing
reveals that the defendant knew what rights he was
surrendering by pleading guilty and that he voluntarily
chose to do so. Finally, the defendant was not a new-
comer to the criminal justice system, having been con-
victed on three previous occasions following guilty
pleas. In response to this claim, the court credited Reid’s
adamant denial that she told the defendant that he could
avoid the commencement of trial by initially pleading
guilty with the intent of then hiring a private attorney
for the purpose of withdrawing the guilty pleas before
sentencing. In light of the record, we have no reason
to reject the court’s determination that Reid’s testimony
was credible. See id.

The judgments are affirmed.

In this opinion the other judges concurred.
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LASER CONTRACTING, LLC ». TORRANCE FAMILY
LIMITED PARTNERSHIP ET AL.
(AC 28802)

Lavine, Beach and Peters, Js.
Syllabus

The plaintiff contractor sought to recover damages from the defendant
partnership, T Co., and the defendant T, a partner in T Co., for, inter alia,
breach of contract and unjust enrichment in connection with services the
plaintiff rendered in removing a modular home from a certain location
and installing it at a new site and in making improvements to the newly
installed home. Included among the improvements for which the plaintiff
sought compensation were those made in reliance on an assurance by
the defendants that they would sell the property to W, the sole member
of the plaintiff limited liability company. The defendants, however, sub-
sequently sold the property to a third party. The defendants, by way of
special defense, claimed that they had no duty to pay the plaintiff for
the services rendered and materials installed because no written contract
was provided as required by the Home Improvement Act (§ 20-418 et
seq.), which makes a home improvement contract that is not in writing
unenforceable in an action for breach of contract or for unjust enrich-
ment. The trial court concluded, however, that the services performed
by the plaintiff fell within the statutory (§ 20-419 [4] [A]) exception from
the Home Improvement Act for contracts for the construction of a new
home. That court rendered judgment in part for the plaintiff on its claims
for breach of contract and unjust enrichment, from which the defendants
appealed to this court. Held:

1. The trial court’s finding that the plaintiff’s services fell within the scope
of the new construction exception to the Home Improvement Act was
not clearly erroneous: that court properly found that the relocation of
the modular home to a new site constituted new construction, especially
in light of the facts that a building permit was granted for a new home
construction license at the new site and that, after its purchase and
relocation, the modular house was uninhabitable and required extensive
work, including among other things electrical, plumbing and heating
services; furthermore, the services performed by the plaintiff after the
defendants had agreed to sell the property to W were not home improve-
ments separate and distinct from the underlying project of reassembling
and preparing the modular home for resale at the new location, and
they consistently served the parties’ common goal of completing the
house for resale.

2. Although the trial court should not have rendered judgment in favor of
the plaintiff on both the first and fourth counts of the complaint because
the defendants could not be held liable simultaneously for breach of an



108 Conn. App. 222 JUNE, 2008 223

Laser Contracting, LLC v. Torrance Family Ltd. Partnership

express contract and an implied in law contract governing the same
general subject matter, that court properly rendered an equitable judg-
ment in favor of the plaintiff on the basis of unjust enrichment and
properly concluded that the defendants unjustly enriched themselves
by selling the improved property to a third party without fully compensat-
ing the plaintiff for the enhancement in the value that was attributable
to the services rendered by the plaintiff in reliance on the defendants’
assurance to sell the property to W.

3. T Co. could not prevail on its claim that the trial court improperly held
it, along with T, liable to the plaintiff for unjust enrichment, the trial
court’s findings that T, in conducting negotiations with W, was acting
as an agent of T Co., that T Co. was identified as the operative party
in the documents attendant to the sale of the property to the third party
purchaser and that T was the principal partner in T Co. not having been
clearly erroneous.

Argued March 13—officially released June 3, 2008
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of New London and tried
to the court, Hon. D. Michael Hurley, judge trial referee;
judgment in part for the plaintiff, from which the defen-
dants appealed to this court. Affirmed.

Brian B. Staines, for the appellants (defendants).
Frank J. Liberty, for the appellee (plaintiff).

Opinion

PETERS, J. With limited exceptions, the Home
Improvement Act, General Statutes § 20-418 et seq.,
makes a home improvement contract that is not in
writing unenforceable in an action either for breach of
contract or for unjust enrichment. Barrett Builders v.
Miller, 215 Conn. 316, 322, 576 A.2d 455 (1990). The
principal issue in this case is whether the services per-
formed by a contractor in installing a modular home
at a new site and in making improvements to the newly
installed home qualify for the statutory exception for
contracts for the construction of a new home. General
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Statutes § 20-419 (4) (A). Relying on the fact that the
contractor’s services preceded the issuance of a certifi-
cate of occupancy for the modular home, the trial court
held the exception to be applicable and also resolved
other remaining issues in favor of the contractor. We
affirm the judgment of the trial court.

On June 30, 2003, the plaintiff, Laser Contracting,
LLC, filed a multicount complaint against the defen-
dants, Torrance Family Limited Partnership and Jeffrey
Torrance, to recover for services rendered in conjunc-
tion with the removal of a modular home from East
Lyme and its attachment to a new foundation at 120
Rattlesnake Ledge Road, Salem.! The defendants filed
a general denial and a special defense based on the
Home Improvement Act.? After a trial to the court, the
court rendered judgment on behalf of the plaintiff on
its claims of breach of contract and unjust enrichment
and awarded damages of $45,398.27 as well as interest
in the amount of 10 percent a year pursuant to General
Statutes § 37-3a.?

The memorandum of decision of the trial court con-
tains the following findings of fact. The defendants
hired the plaintiff to prepare a modular home for its
removal to a newly poured foundation at 120 Rattle-
snake Ledge Road, Salem, and to perform services
required to make the home functional at its new loca-
tion. Subsequently, Scott Weston, the sole member of
the plaintiff limited liability company, entered into an
agreement to purchase the Salem property from the

! The complaint alleged (1) breach of an oral contract, (2) violation of
the implied covenant of good faith and fair dealing, (3) violation of the
Connecticut Unfair Trade Practices Act, General Statutes § 42-110a et seq.,
and (4) unjust enrichment.

2 Although the defendants also filed a claim for setoff, the trial court found
this defense to have been abandoned at trial. The defendants have not
contested the court’s ruling.

3 The plaintiff has not appealed from the court’s denial of the second and
third claims for recovery.
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defendants at a price based on the combined costs of
the lot, the modular home, the relocation and improve-
ments made prior to purchase. In reliance on this
agreement, the plaintiff incurred expenses to make fur-
ther improvements to the home. The agreement could
not, however, be performed as originally drafted
because the defendants did not yet own the underlying
lot on the stated closing date of November 1, 2002. They
did not obtain title to the lot until December 31, 2002.
The parties’ subsequent negotiations for a formal pur-
chase and sale agreement were unsuccessful, and the
defendants sold the property to a third party purchaser.
Before doing so, the defendants were required to pay
$42,076.94 for the release of mechanic’s liens for ser-
vices performed by the plaintiff. They maintained that
they incurred a net loss of $9498 on the sale to the
third party.

In light of these findings, the court rejected the defen-
dants’ argument that, because no written contract was
provided pursuant to the Home Improvement Act, they
had no duty to pay the plaintiff for the services rendered
and materials installed. Instead, the court concluded
that the defendants’ offer to sell the property to Weston
had induced the plaintiff to perform additional improve-
ments to the property. Without differentiating between
the plaintiff’s claims for breach of contract and unjust
enrichment, the court awarded the plaintiff a total of
$45,398.27.4

The defendants’ appeal raises three principal issues.
As a matter of statutory law, they challenge the validity
of the court’s conclusion that the Home Improvement
Act did not bar the plaintiff’s recovery. As a matter of
substantive law, they contend that the court improperly
held them liable both for breach of contract and for

4 The defendants did not file a motion for articulation asking the court
to clarify the basis for the court’s monetary award. Practice Book § 66-5.
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unjust enrichment. As an evidentiary matter, they con-
test the propriety of the court’s holding both defendants
liable to the plaintiff. Although we agree in part with
the defendants’ second claim, we nonetheless affirm
the judgment in favor of the plaintiff.

I
THE HOME IMPROVEMENT ACT

As a general rule, a home improvement contract is not
enforceable against a homeowner unless the contract
complies with the writing requirements of the Home
Improvement Act, General Statutes § 20-429. Barrett
Builders v. Miller, supra, 215 Conn. 322; New England
Custom Concrete, LLC v. Carbone, 102 Conn. App. 652,
659, 927 A.2d 333 (2007). In this case, the plaintiff
argued, and the trial court found, that the services per-
formed by the plaintiff fell within the statutory excep-
tion for contracts for “[t]he construction of anew home
. . . . General Statutes §20-419 (4) (A). In their
appeal, the defendants maintain, as they did at trial,
that the exception is inapplicable. We agree with the
trial court in ruling to the contrary.

The principal precedent on which the defendants rely
is Rizzo Pool Co. v. Del Grosso, 232 Conn. 666, 657 A.2d
1087 (1995), in which our Supreme Court held the Home
Improvement Act to be applicable to the construction
of a swimming pool concurrently with the construction
of a new home. Rizzo Pool Co. expressly relied on the
fact that the pool installation contract was “completely
separate and distinct” from the new home construction
and involved unrelated contractors. Id., 677. The defen-
dants here claim that, analogous to Rizzo Pool Co.,

° Because we hold this statutory exception applicable, we need not address
the validity of the trial court’s alternate holding that the defendants were
not “owners” entitled to invoke the provisions of the Home Improvement
Act because, at the time of the plaintiff’'s performance, the defendants had
not yet obtained title to the underlying property.
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the trial court’s finding that described the plaintiff’s
services as ‘“repairs, alterations and upgrades” denotes
the court’s implicit determination that the services
amounted to home improvements that were separate
and distinct from the modular home’s original con-
struction.

We must decide two issues: whether the court prop-
erly found that relocation of the house to Salem consti-
tuted new construction and, if so, whether the services
undertaken by the plaintiff after the defendants’
agreement to sell the property to Weston qualified as
separate and distinct home improvements, as in Rizzo
Pool Co. Our resolution of these issues requires us to
determine whether the court’s explicit and implicit find-
ings of fact were clearly erroneous. See Practice Book
§ 60-5; Pandolphe’s Auto Parts, Inc. v. Manchester, 181
Conn. 217, 219-22, 435 A.2d 24 (1980).

The court record and the memorandum of decision
establish the factual basis for the court’s finding that
“the [mobile] home was new to the lot, and work [was
required to qualify for] a certificate of occupancy.”®
Prior to any work on the Salem property, the former
owner of the lot and the defendants entered into a
purchase and sale agreement that included a provision
requiring the seller to apply for a building permit. The
permit was granted under a new home construction
license,” as opposed to a home improvement license.
Upon its purchase and relocation,® the modular house

6 A certificate of occupancy was first issued on February 24, 2003, more
than nine months after construction work had begun and after the plaintiff
had ceased work on the property.

" No issue has been raised under the New Home Construction Contractors
Act, General Statutes § 20-417a et seq., either in the trial court or in this court.

8 Though not dispositive of the Home Improvement Act defense, the bill
of sale representing the defendants’ purchase of the East Lyme structure
is more indicative of a sale of a chattel than of a real estate transaction.
Under the Uniform Commercial Code, “ ‘Goods’ means all things (including
specially manufactured goods) which are movable at the time of identifica-
tion to the contract for sale . . . .” U.C.C. § 2-105 (1) (1998); see also General
Statutes § 42a-2-105 (1). Accordingly, other courts have traditionally classi-
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was uninhabitable and in need of electrical, plumbing
and heating services. A new basement, septic system,
well, garage and driveway were constructed where
none previously had existed. In sum, the project
involved the construction of a new home, albeit with
a used part. The trial court therefore properly found
that the statutory exception governed the installation
of the modular home on the Salem property.

The more difficult question that remains is whether
the specific “repairs, alterations and upgrades” to the
modular home that the plaintiff performed after Wes-
ton’s agreement to buy the property equally qualify as
home improvements under Rizzo Pool Co. Our Supreme
Court’s opinion in Rizzo Pool Co. is again illuminating,.
As previously noted, in that case the pool installation
contract involved services that were physically separate
and distinct from the new home construction, and per-
formed by separate unrelated contractors. Rizzo Pool
Co. v. Del Grosso, supra, 232 Conn. 677. In addition,
the pool contract contained no indication that the pool
was to be installed at any particular stage of the new
home construction or even that it was to have been
installed prior to the completion of the new home. Id.,
677-78. By contrast, the record in this case shows that
the plaintiff’s services after the defendants agreed to
sell Weston the property were not separate and distinct
from the underlying project of reassembling and prepar-
ing a modular home for resale at a new location. At
trial, Torrance testified: “[M]y agreement with Mr. Wes-
ton had to do with him taking over the project, complet-
ing the construction and completing the house.” Unlike
the situation in Rizzo Pool Co., then, not only was the
contractor always the same entity, but the services it

fied modular homes to be “goods” under the Uniform Commercial Code.
See Cates v. Morgan Portable Building Corp., 591 F.2d 17, 20 (7th Cir.
1979); Stephenson v. Frazier, 399 N.E.2d 794, 797 (Ind. App. 1980); Joswick
v. Chesapeake Mobile Homes, Inc., 362 Md. 261, 266-67, 765 A.2d 90 (2001).
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performed consistently served the parties’ common
goal of completing the house for resale. We conclude,
therefore, that the trial court’s finding that the plaintiff’s
services fell within the scope of the new construction
exception to the Home Improvement Act was not
clearly erroneous.

I

BREACH OF CONTRACT AND UNJUST
ENRICHMENT

In their alternate arguments for reversal of the judg-
ment of the trial court, the defendants maintain that
the trial court improperly rendered judgment in favor
of the plaintiff on the plaintiff’s claims of breach of
contract and unjust enrichment. This argument has two
parts. The defendants maintain that (1) they never
entered into an enforceable contract with the plaintiff
and (2) they cannot be held liable for both breach of
contract and unjust enrichment. Although we agree in
part with the defendants’ second argument, we need
not address the merits of their contract claim because
the judgment can be sustained on the ground of
unjust enrichment.

The defendants maintain that, as a matter of law, it
was improper for the trial court to render judgment in
favor of the plaintiff both on its claim of breach of
contract and on its claim for unjust enrichment.
Although the defendants have not brought to our atten-
tion any effort on their part at trial to have the plaintiff
undertake an election of remedies, they nonetheless
are correct that they cannot be held liable simultane-
ously for breach of an express contract and an implied
in law contract governing the same subject matter.
Meaney v. Connecticut Hospital Assn., Inc., 250 Conn.
500, 517, 735 A.2d 813 (1999); 1 E. Farnsworth, Con-
tracts (2d Ed. 1998) § 2.20, p. 176. The trial court, there-
fore, should not have rendered judgment in favor of
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the plaintiff on both the first and fourth counts of the
plaintiff’s complaint.

We may, nonetheless, affirm the judgment against
the defendants if we conclude that the plaintiff estab-
lished one of its claims, namely, its claim of unjust
enrichment. As recently restated by our Supreme Court,
“[u]njust enrichment applies wherever justice requires
compensation to be given for property or services ren-
dered under a contract, and no remedy is available by
an action on the contract. . . . A right of recovery
under the doctrine of unjust enrichment is essentially
equitable, its basis being that in a given situation it is
contrary to equity and good conscience for one to retain
a benefit which has come to him at the expense of
another. . . . With no other test than what, under a
given set of circumstances, is just or unjust, equitable
or inequitable, conscionable or unconscionable, it
becomes necessary in any case where the benefit of
the doctrine is claimed, to examine the circumstances
and the conduct of the parties and apply this standard.
. . . Unjust enrichment is, consistent with the princi-
ples of equity, a broad and flexible remedy.” (Internal
quotation marks omitted.) Vertex, Inc. v. Waterbury,
278 Conn. 557, 573, 898 A.2d 178 (2006).

Appellate appraisal of a trial court’s finding of unjust
enrichment is governed by the well established princi-
ple that “the determinations of whether a particular
failure to pay was unjust and whether the defendant
was benefited are essentially factual findings for the
trial court that are subject only to a limited scope of

review on appeal. . . . Those findings must stand,
therefore, unless they are clearly erroneous or involve
an abuse of discretion. . . . This limited scope of

review is consistent with the general proposition that
equitable determinations that depend on the balancing
of many factors are committed to the sound discretion
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of the trial court.” (Citations omitted.) Hartford Whal-
ers Hockey Club v. Uniroyal Goodrich Tire Co., 231
Conn. 276, 283, 649 A.2d 518 (1994).

Our review of the record persuades us that, in this
case, the court properly rendered an equitable judgment
in favor of the plaintiff on the basis of unjust enrich-
ment. The parties do not dispute the court’s findings
that the individual defendant, who was the senior part-
ner of the defendant partnership, proposed selling the
house and the land to Weston at a time when he knew
that the partnership did not yet own the real property.
In the months subsequent to this proposal, the plaintiff
continued to make improvements to the property and
was observed to be doing so by the individual defen-
dant. This evidence supported the court’s implicit find-
ing that the defendants acquiesced in the performance
of the plaintiff’s services. Weston’s interest in purchas-
ing the property was frustrated by the parties’ inability
to agree on subsidiary terms of a formal purchase and
sale agreement. In light of this record, the trial court
properly could conclude that the defendants unjustly
enriched themselves by selling the improved property
to a third party without fully compensating the plaintiff
for the enhancement in the value of the property that
was attributable to the valuable services rendered by
the plaintiff.

Case law also supports the trial court’s findings in
this case. In Wainwright v. Talcott, 60 Conn. 43, 22 A.
484 (1891), our Supreme Court reviewed a complaint
in which the plaintiff allegedly had been assured that his
family would inherit the defendant’s property. Although
the defendant had acquiesced in the plaintiff’s improve-
ments to the property, he ultimately devised the
improved real estate to another party.’ Id., 49-50. Identi-
fying the principle animating the complaint, our

% In his complaint, the plaintiff, William Wainwright, alleged that the defen-
dant, John L. Talcott, had “assured and promised the plaintiff that upon his,
John L.Talcott’s, death, his interest in said real estate should go to the
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Supreme Court stated: “The cause of action in such
cases is not the refusal to perform a contract, or keep
a promise or engagement upon which another relied,
but it is the consequent unjust infliction of loss or injury
upon one party, and the consequent benefit and advan-
tage resulting to the other, from the violation or breach
of a faith and confidence which, under the circum-
stances, a court of equity deems to have been rightly
reposed in him.” Id., 52-53.

More recently, our Supreme Court reviewed a case
in which the defendant offered and agreed to sell a
residential property to his nephew, the plaintiff, when
the defendant reached retirement age. Misisco v. La
Maita, 150 Conn. 680, 681-82, 192 A.2d 891 (1963).
Although the nephew made substantial alterations and
improvements to the property in reliance on his uncle’s
assurances, the defendant repudiated the agreement.
Id., 682. Our Supreme Court stated: “The cause of action

. is to recover for the loss which the plaintiff has
incurred as a result of making, to the enrichment of
the defendant, expenditures for and the improvements
to the property in reliance on a course of conduct by
the defendant which led the plaintiff to believe that the
defendant would sell the property to him. . . . It is an
action in quasi contract, i.e. an obligation, arising by
law, on which the same remedy is given as would be
given if the obligation arose out of contract.
Although the right of recovery is based on equitable
principles, it is nevertheless an action at law, the pur-
pose of which is to prevent unjust enrichment.

plaintiff’s wife and children, and that any improvements made by the plaintiff
thereon and expenses incurred therefor, should at the death of said Talcott
accrue to the benefit of the plaintiff’'s wife and children; that in reliance
upon said promise and assurance the plaintiff expended large sums of money
on the permanent improvement of said real estate; that Talcott knew of this
expenditure and knew that it was done in reliance upon his said assurance;
that afterwards Talcott, by will, left all of his interest in said real estate to
others and has never in any way reimbursed the plaintiff for said expendi-
tures . . . .” Wainwright v. Talcott, supra, 60 Conn. 49-50.
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The only remedy is in an award of money damages.”
(Citations omitted.) Id., 683-84.1°

These precedents illuminate the present case and
reinforce our conclusion that the trial court properly
awarded money damages on the basis of unjust enrich-
ment to the plaintiff, whose self-interested expendi-
tures, made in reliance on the defendants’ assurance
to sell Weston the property, proved to have benefited
the defendants.

As a final matter, the defendants argue on appeal that
the court could not have awarded restitution on the
basis of unjust enrichment because they were not
enriched by the services performed by the plaintiff.
They cite the fact that the third party sale resulted in
anet loss of $9498 and that this loss was exacerbated by
their obligation to pay $42,076.94 toward the payment of
mechanic’s liens for services performed by the plaintiff.

A trial court’s determination of the exact amount
of recovery under the unjust enrichment doctrine is
a question of fact. Hartford Whalers Hockey Club v.
Uniroyal Goodrich Tire Co., supra, 231 Conn. 283. To
obtain review of the propriety of such an award, a
litigant must provide us with a record of the underpin-
nings of the court’s decision. In this case, the court did

1 This reasoning also was articulated in the Restatement of the Law of
Restitution: “A person who has rendered services to another or services
which have inured to the benefit of another or who has affixed chattels to
the land or chattels of another is entitled to restitution therefor if the services
were rendered or the chattels were affixed . . . (b) to obtain the perfor-
mance of an agreement with the other therefor, not operative as a contract,
or voidable as a contract and avoided by the other party after the services
were rendered, the one performing the services erroneously believing
because of a mistake of fact that the agreement was binding upon the other
. . . .” Restatement, Restitution, Quasi Contracts and Constructive Trusts
§ 40, p. 155 (1937). “A person who has acquired an interest in land or chattels
as the result of an agreement with the owner made under a mistake of fact
and avoided by the owner is entitled to restitution for the value of services
rendered in their preservation or in making appropriate improvements
thereon.” Id., § 42 (3), p. 167; see also id., § 170 comment (a), p. 689.
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not make specific factual findings either with respect
to the plaintiff’s costs or with respect to the benefits
conferred on the defendants. The defendants did not
seek an articulation of the basis for the court’s award.
See Practice Book § 66-5. On this record, we have no
basis other than speculation to review the court’s deter-
mination.! Accordingly, we decline to review this claim.
See Newtown Pool Construction, LLC v. Evrico, 103
Conn. App. 566, 571, 930 A.2d 50 (2007).

III
LIABILITY OF THE DEFENDANT PARTNERSHIP

The court awarded the plaintiff a remedy both against
Torrance and against the Torrance Family Limited Part-
nership. The partnership maintains that the trial court
improperly denied its motion for dismissal on all counts
of the plaintiff’'s complaint for failure to make out a
prima facie case. The partnership bases this contention
on two arguments. As a matter of pleading, it alleges
that it improperly was held liable on the plaintiff’s claim
of unjust enrichment because the plaintiff’s posttrial
brief did not expressly refer to the partnership’s poten-
tial liability.’? As a matter of proof, it alleges that the
record establishes that the plaintiff dealt only with the
individual defendant and not with the partnership
defendant. We disagree.

The trial court implicitly found that Torrance, in con-
ducting the negotiations with Weston, was acting as an
agent of the Torrance Family Limited Partnership. That

I Because the court rendered damages of $45,398.27 plus interest, we
could conclude that it agreed with the plaintiff’s claim that the defendants’
recovery from the third party purchaser was enhanced by the value of the
improvements to the property that Weston had undertaken.

2 The defendants also fault the trial court’s judgment on the ground that
the plaintiff, in its posttrial brief, did not specifically argue its contract and
unjust enrichment claims. In the absence of a rule of practice that, as a
prerequisite to adjudication, requires a party to articulate every claim from
its pleadings in its posttrial brief, this argument lacks merit.
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finding was supported by evidence that the checks
issued to purchase both the modular home and the lot
on which the modular home was placed were drawn
on a partnership account. Furthermore, the partnership
was identified as the operative party in the documents
attendant to the sale of the property to the third party
purchaser. Finally, the partnership does not dispute
the fact that the individual defendant was its principal
partner. Because these findings of fact were not clearly
erroneous, the court’s decision to hold the partnership
liable for unjust enrichment must be sustained.

The judgment is affirmed.

In this opinion the other judges concurred.

JOHN A. FANOTTO, JR., ET AL. v. INLAND
WETLANDS COMMISSION OF THE
TOWN OF SEYMOUR
(AC 28405)

Flynn, C. J., and Beach and Hennessy, Js.
Syllabus

The plaintiffs, who owned certain real property in the town of Seymour,
applied to the defendant inland wetlands commission for a permit to
subdivide their property. The commission denied the plaintiffs’ applica-
tion, and the plaintiffs appealed to the trial court, which, upon determin-
ing that there was adequate support for the commission’s denial of the
application, rendered judgment dismissing the appeal. On the plaintiffs’
appeal to this court, held that because there was not adequate support
for the commission’s denial of the plaintiffs’ application, the trial court
improperly affirmed the commission’s decision; the plaintiffs presented
credible expert testimony that there would be minimal intrusion into
the wetlands, and there was no credible evidence presented to rebut
that testimony, the commission having relied on its own knowledge
without any claim of expertise, and the opposition to the development
having been presented by individuals with no apparent expertise in any
field relevant to the specialized determination of adverse wetlands
impact.

Argued February 14—officially released June 3, 2008
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Procedural History

Appeal from the decision by the defendant denying
the plaintiffs’ application for an inland wetlands permit,
brought to the Superior Court in the judicial district of
Ansonia-Milford and tried to the court, Hon. George W.
Ripley II, judge trial referee; judgment dismissing the
appeal, from which the plaintiffs, on the granting of
certification, appealed to this court. Reversed; judg-
ment directed; further proceedings.

Matthew Ranelli, with whom, on the brief, was Lewis
R. Whitehead, for the appellants (plaintiffs).

Timothy J. Lee, for the appellee (defendant).
Opinion

HENNESSY, J. The plaintiffs, John A. Fanotto, Jr.,
and Anna Fanotto, appeal from the judgment of the
trial court dismissing their appeal from the denial by
the defendant, the inland wetlands commission of the
town of Seymour (commission), of their application for
a wetlands permit so that they could build a subdivision
on their property. The issue presented in this appeal is
whether the court properly concluded that the commis-
sion had adequate support for the denial of the applica-
tion to conduct regulated activities on the property
when the uncontroverted expert testimony and reports
showed that there would be minimal impact to the
wetlands. We reverse the judgment of the trial court
and remand the case with direction to render judgment
sustaining the plaintiff’s appeal and ordering the com-
mission to approve the application with reasonable con-
ditions consistent with this opinion.!

! See Thorne v. Zoning Commission, 178 Conn. 198, 206, 423 A.2d 861
(1979) (in zoning appeals when as matter of law there was one conclusion
zoning authority reasonably could reach, court may direct administrative
agency to do or to refrain from doing what conclusion legally requires).
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The following facts and procedural history are rele-
vant to the plaintiffs’ appeal. The plaintiffs own a 20.37
acre parcel zoned R-18 in Seymour on which they
wanted to create a twenty lot subdivision. The parcel
includes 5.1 acres of wetlands, 3.6 acres of which are
encompassed in 4.1 acres of land proposed for dedica-
tion as open space. The plaintiffs submitted the applica-
tion at issue on March 2, 2004, and the commission
deemed it to be a complete application. The commission
first heard from the plaintiffs at its March 22, 2004
meeting, at which time “ ‘a site walk/special meeting/
public hearing’ ” was scheduled for April 10, 2004.> Con-
sultant and wetlands scientist Robert Jontos was intro-
duced by the plaintiffs at the March 22, 2004 meeting
and was able generally to present the impact the subdi-
vision would have on the wetlands. The commission
next heard from the plaintiffs at its April 26, 2004 meet-
ing. The commission unanimously voted to classify the
property as having a “possible significant impact on
the wetlands and watercourses.” The commission then
requested the plaintiffs’ permission to have various
agencies perform soil tests, which the plaintiffs did
not oppose. The May 17, 2004 public hearing on the
application was not attended by the plaintiffs. Instead,

% The commission claims that the public hearing for the plaintiffs’ applica-
tion was not opened until the May 17, 2004 meeting; the record, however,
clearly shows that the commission classified this first site walk as a public
hearing and published notice of this meeting in the local newspaper as such.
See General Statutes § 22a-42a. Pursuant to General Statutes § 8-7d (a), “a
hearing . . . held on such petition, application, request or appeal . . . shall
commence within sixty-five days after receipt of such petition, application,
request or appeal and shall be completed within thirty-five days after such
hearing commences . . . .” Under § 22a-42a (c) (1), if the inland wetlands
agency fails to act within the time limits under that section or § 8-7d, an
applicant may file his or her application with the commissioner of environ-
mental protection, which the plaintiffs did in this case. Failure of the inland
wetlands agency to act within the statutory time limitations does not consti-
tute approval of the application. General Statutes § 22a-42a; R. Fuller, 9
Connecticut Practice Series: Land Use Law and Practice (2d Ed.1999) § 23.4,
p. 531.
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their counsel sent a letter stating that the plaintiffs were
of the opinion that the commission had failed to act on
the application in a timely fashion and that the plaintiffs
were forwarding the application to the department of
environmental protection. Owners of land adjoining the
subject property attended the May 17, 2004 public hear-
ing and voiced concern about the application and the
impact to the wetlands. The public hearing was contin-
ued until May 24, 2004, where more laypersons spoke
in opposition to the application. The public hearing was
closed, and the commission unanimously denied the
application. The reasoning for the denial of the applica-
tion is encompassed in the minutes of the meeting.?

The plaintiffs appealed from the decision of the com-
mission to the Superior Court, arguing that there was
no substantial evidence to support the commission’s
denial of their application, especially in light of the
expert testimony. The court found that the commission
had “actual knowledge of the area involved” and that
the maps included with the application showed that
twelve of the twenty lots proposed were affected by
the proximity of the wetlands. Overall, the court held
that the knowledge gained by the commission through
personal observation of the area encompassed by the
application was properly considered in reaching the
decision that the construction would have an adverse
effect on the wetlands. The court also held that no
evidence was necessary to make a credibility determi-
nation about the expert’s testimony, nor was the com-
mission required to believe the expert. Accordingly, the
court dismissed the plaintiffs’ appeal. The plaintiffs then
filed the present appeal after this court granted their
petition for certification to appeal.

3 The return of record is missing the transcripts from the May 17 and 24,
2004 meetings. The record shows that counsel for both parties attempted
to locate the tapes of the meeting but were unsuccessful. From our review
of the record, the meeting minutes from both of the public hearings are
adequate to resolve the legal issue before this court.
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We begin by setting forth the applicable standard of
review. “When . . . the trial court draws conclusions
of law, our review is plenary and we must decide
whether its conclusions are legally and logically correct
and find support in the facts that appear in the record.”
(Internal quotation marks omitted.) Waterbury v. Wash-
ington, 260 Conn. 506, 576, 800 A.2d 1102 (2002). “The
court is limited to a review of the evidence and reason-
ing the agency has placed on the record. Agency deci-
sions must be sustained if the record reveals substantial
evidence in support of any reason given.” Bradley v.
Inland Wetlands Agency, 28 Conn. App. 48, 52, 609
A.2d 1043 (1992). “In appraising the sufficiency of this
record, the court must determine only whether there
was substantial evidence which reasonably supported
the administrative decision, since [t]he credibility of
witnesses and the determination of factual issues are
matters within the province of the administrative
agency.” (Internal quotation marks omitted.) Feinson
v. Conservation Commission, 180 Conn. 421, 425, 429
A.2d 910 (1980). The party challenging the agency deci-
sion has the burden to show that “substantial evidence
does not exist in the record as a whole to support
the agency’s decision.” Samperi v. Inland Wetlands
Agency, 226 Conn. 579, 587, 628 A.2d 1286 (1993). The
substantial evidence test requires a substantial basis in
fact that an actual adverse impact to the wetlands or
watercourses will result from the proposed activities
and that the defendant’s decision must be supported
by more than a possibility of that adverse impact. River
Bend Associates, Inc. v. Conservation & Inland Wet-
lands Commission, 269 Conn. 57, 70-80, 848 A.2d
395 (2004).

“Judicial review of administrative process is designed
to assure that administrative agencies act on evidence
which is probative and reliable and act in a manner
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consistent with the requirements of fundamental fair-
ness. From both perspectives, we are compelled to con-
clude that a lay commission acts without substantial
evidence, and arbitrarily, when it relies on its own
knowledge and experience concerning technically com-
plex issues such as pollution control, in disregard of
contrary expert testimony, without affording a timely
opportunity for rebuttal of its point of view.” Feinson
v. Conservation Commission, supra, 180 Conn. 429.
“Evidence of general environmental impacts, mere
speculation, or general concerns do not qualify as sub-
stantial evidence.” River Bend Associates, Inc. v. Con-
servation & Inland Wetlands Commission, supra, 269
Conn. 71. “The determination of what constitutes an
adverse impact on the wetlands is considered to be a
technically complex issue.” Milardo v. Inland Wetlands
Commission, 27 Conn. App. 214, 222, 605 A.2d 869
(1992).

With this in mind, we must look to what evidence
we may consider. “[T]he general rule is that information
may not be considered by board members which has not
been presented at the public hearing itself.” T. Tondro,
Connecticut Land Use Regulation (2d Ed. 1992) p. 407.
“When an inland wetlands agency grants, denies or lim-
its any permit for a regulated activity, it is required to
state upon the record the reasons for its decision. On
review, the court determines whether the express rea-
sons given for denial are based upon the agency’s regu-
lations and whether they are reasonably supported by
evidence in the record. . . . If none of the reasons
given by the agency are properly supported by substan-
tial evidence, then the agency’s denial of the application
will be overturned.” R. Fuller, 9A Connecticut Practice
Series: Land Use Law and Practice (3d Ed. 2007) § 33:9,
pp. 271-72. “Although the commission would have been
entitled to deny an application because it did not believe
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the expert testimony . . . the commission had the bur-
den of showing evidence in the record to support its
decision not to believe the experts—i.e., evidence
which undermined either the experts’ credibility or their
ultimate conclusions.” Kaufman v. Zoning Commis-
sion, 232 Conn. 122, 1566-57, 663 A.2d 798 (1995). “If
an administrative agency chooses to rely on its own
judgment, it has a responsibility to reveal publicly its
special knowledge and experience, to give notice of the
material facts that are critical to its decision, so that a
person adversely affected thereby has an opportunity
for rebuttal at an appropriate stage in the administrative
proceedings.” Feinson v. Conservation Commission,
supra, 180 Conn. 428-29.

We begin our analysis by setting forth the information
that was presented before the commission. At the
March 22, 2004 meeting, the plaintiffs’ expert, Jontos,
presented the proposed plan by explaining what type
of intrusion would be on the wetlands. He explained
the proposal to improve the watershed areas in terms
of direct and indirect impacts. He stated that direct
impacts are actual physical intrusions into the wetlands
or watercourses and indirect impacts are discharge,
with one example of it being storm water activity. He
stated that the direct impacts in the plan were a total
of two driveways that would cross an intermittent
watercourse to enter three building lots and utilities
installed near the driveways. The other direct impact
would be from the upgrading of the existing road run-
ning through the property. The indirect impacts would
be the discharge of storm water in some of the areas,
which would be addressed by upgrading and instituting
systems to direct the runoff and to “provide for stabiliza-
tion of this area.” He asserted that the improvements
to the existing system would have a stabilizing effect
as well as promote increased diversity for additional
wildlife habitats. The commission voted during this
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meeting to have a site walk on April 10, 2004, and invited
the public so that it would be a public hearing as well.

From the minutes and transcripts of the April 26,
2004 special meeting and public hearing, it is apparent
that a silent walk through occurred on April 24, 2004,
with three of the commission members “to review wet-
land delineation markers on the parcel of land.” The
plaintiffs submitted an updated environmental report
with an expanded wildlife section and added the
expert’s resume to the record. Upon questioning by the
commission, Jontos explained the process of conduct-
ing a soil survey, that the soil tests were complete and
that the survey that was submitted was “intensive.” A
member then suggested that other agencies be asked
to come and perform surveys on the site, to which the
plaintiffs did not object. Jontos still requested that the
commission be polled to find out its areas of interest
so that he could address its concerns and questions at
the next public hearing. The commission did not think
that it could give a list, however, until it conferred with
other agencies. The chairman of the commission stated
that the commission would contact the agencies that
it would like to have survey the site.* The meeting ended
with the plaintiffs’ counsel stating that the clock was
running on the application and the chairman stating
that if the commission did not have all the information
at the end of the statutory time period, the commission
had the right to reject the application.

In the minutes of the May 17, 2004 public hearing,
the commission read the letter from the plaintiffs’ coun-
sel into the record. The letter informed the commission
that the plaintiffs were not going to attend the meeting
because they were of the opinion that the commission

¢ There is no documentation in the record showing that the commission
made any contact with any other agency to perform such surveys, and no
survey results were presented while the public hearing was open.
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had not acted on the application in a timely fashion
and that they were taking their application to the depart-
ment of environmental protection. Owners of adjoining
property spoke at this meeting opposing the applica-
tion. Some property owners without any demonstrated
expertise in wetlands wrote letters that are available
in the record. One property owner wrote about trees
that had been cut down on the property. He also asked
whether there was a spring or storm water on the prop-
erty because water appeared to be draining into the
Globe Mill Brook, which runs along the proposed subdi-
vision. Another property owner wrote a letter about
how much she enjoyed the Globe Mill Brook and that
she thought that the development would ruin it.

According to the minutes of the May 24, 2004 public
hearing, more property owners spoke in opposition, but
again, none of the speakers was shown to have any
expertise. The commission then moved to go into exec-
utive session. After that, a regular meeting was called
to order, and the plaintiffs’ application was rejected
without prejudice. The minutes reflect that a commis-
sion member “stated that the purpose of the commis-
sion is to conserve and maintain the quality of the
wetlands and watercourses by preventing and reducing
any reduction of their quality. The commission has fol-
lowed the rule of law by requesting pertinent informa-
tion from the applicant that is needed by this board to
reach a decision on his project. This commission held
a special meeting site walk and, because of poor flag-
ging and identification on the wetland borders, held
a second silent site walk with two members and the
applicant. It was very evident to this board from our
previous experience that this site with steep slopes,
heavy seepage, watercourses, and breakout soils consti-
tuted a definite potential for a significant impact during
and after construction of this project. Neighbors’ con-
cerns were also weighed in the decision to classify this
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application as requiring a public hearing. The applicant
did not submit soil tests or maps that were complete
or clear to this board and chose not to attend the special
public hearing on May 17, 2004, to address the concerns
for the commissioners or the public on these matters.”

An extensive review of the record reveals that there
was no credible evidence presented during the public
hearings to rebut the findings of the plaintiffs’ expert.
The commentary against the development was set forth
by individuals with no apparent expertise in any field
relevant to the specialized determination of adverse
impacts to wetlands. Cf. Milardo v. Inland Wetlands
Commission, supra, 27 Conn. App. 222. It is evident
from the commission’s statement regarding the denial
of the application that the commission, without any
claimed expertise, relied on its knowledge without an
opportunity for the plaintiffs to rebut the evidence. The
commission never requested information from the
plaintiffs that went unanswered, as claimed in the state-
ment. When asked by the plaintiffs’ expert for such
concerns so that he could prepare a rebuttal, the com-
mission stated that it would need to confer with experts
first, but no experts were ever consulted. Although the
commission was correct in stating that the plaintiffs
did not attend the May 17, 2004 public hearing, there
were no outstanding questions from the commission
that the plaintiffs had to answer, and they were exercis-
ing their statutory right to take the application to the
department of environmental protection. The commis-
sion’s assertion that the plaintiffs did not present com-
plete or clear soil maps was wholly unsupported by the
record because there was extensive discussion on the
record about the soil maps, and the commission’s con-
cerns regarding the maps during the hearings were base-
less.” Overall, the plaintiffs have shown that no

°The record demonstrates that the commission members misplaced the
soil maps, then found them. The commission then questioned the plaintiffs
on where and with whom the maps were filed. Once the plaintiffs explained
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substantial evidence exists in the record to support the
commission’s decision to deny the application. They
have further shown through credible expert testimony
that there is minimal intrusion into the wetlands and
there are improvements to the stability of the property;
therefore, the only reasonable conclusion for the com-
mission to reach would be to grant the application with
reasonable conditions.

The judgment is reversed and the case is remanded
with direction to render judgment sustaining the plain-
tiffs’ appeal and directing the commission to approve
the application with reasonable conditions.

In this opinion the other judges concurred.

LUIS ANGEL LEBRON ». COMMISSIONER OF
CORRECTION
(AC 28029)

Flynn, C. J., and McLachlan and West, Js.
Syllabus

The petitioner, who unsuccessfully had sought certification to appeal from
the denial of his amended first petition for a writ of habeas corpus and
who, on the filing of a second petition, had entered into a stipulated
judgment restoring his rights to petition for certification to appeal from
the denial of that amended first petition, appealed to this court on the
granting of certification. On appeal, the petitioner challenged the habeas
court’s denial without a hearing of two pro se motions he had filed
following that court’s denial of his amended first petition. The stipulated
judgment to which the petitioner agreed having restored his rights to
petition for certification to appeal from the denial of his amended first
petition, and the pro se motions that were the subject of the appeal
having been filed after the denial of his amended first petition, the
petitioner’s challenge to the denial of those motions did not fall within

how the soil maps were properly filed, there was no further comment about
it. There was then some discussion about who created the soil maps, but
once the plaintiffs informed the commission on the subject, again, there
was no further comment. Ultimately, all questions the commission had were
answered to members’ satisfaction. There was no further discussion.
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the scope of the rights restored to him in the stipulated judgment.
Accordingly, this court declined to review that challenge.

Argued March 10—officially released June 3, 2008
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district
of Tolland and tried to the court, Fuger, J.; judgment
denying the petition; thereafter, the court denied the
petition for certification to appeal; subsequently, the
court, pursuant to a stipulation of the parties, restored
the petitioner’s right to petition for certification to
appeal; thereafter, the court granted the petition for
certification to appeal, and the petitioner appealed to
this court. Affirmed.

Paul R. Kraus, special public defender, for the appel-
lant (petitioner).

Raheem L. Mullins, deputy assistant state’s attorney,
with whom, on the brief, were Scoitt J. Murphy, state’s
attorney, and Paul N. Rotiroti, assistant state’s attor-
ney, for the appellee (respondent).

Opinion

WEST, J. The petitioner, Luis Angel Lebron, appeals
following the denial of his first amended petition for a
writ of habeas corpus. On appeal, the petitioner claims
that the habeas court improperly denied his two post-
judgment motions without conducting a hearing to
inquire into the merits of his claims. We affirm the
judgment of the habeas court.

The following factual and procedural history is rele-
vant to our disposition of the petitioner’s appeal. On
May 13, 1999, pursuant to a plea agreement, and after
being properly canvassed, the petitioner pleaded guilty
pursuant to North Carolina v. Alford, 400 U.S. 25, 91
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S. Ct. 160, 27 L. Ed. 2d 162 (1970),! to manslaughter in
the first degree with a firearm in violation of General
Statutes § 53a-55a and conspiracy to tamper with a wit-
ness in violation of General Statutes §§ 53a-151 and 53a-
48. On August 12, 1999, the trial court sentenced the
petitioner to thirty years imprisonment. On June 22,
2000, the petitioner filed a pro se petition for a writ of
habeas corpus. Subsequently, on September 10, 2002,
the petitioner’s habeas counsel filed an amended peti-
tion for a writ of habeas corpus. The petition alleged
three claims of ineffective assistance of trial counsel.
The petitioner alleged that trial counsel failed (1) to
pursue discovery and to communicate with him con-
cerning it, (2) to challenge the petitioner’s arrest and
the search of the area in which he was arrested, as well
as the arrest warrant itself, and (3) to communicate
with him regarding legal standards and evidentiary stan-
dards so that the petitioner could make a knowing and
voluntary decision as to whether to proceed to trial or
plead guilty. On February 20, 2003, the habeas court
issued a memorandum of decision denying the amended
habeas petition. The petitioner’s habeas counsel failed
to file a timely petition for certification to appeal from
the court’s decision.

On February 26, 2003, the petitioner filed a pro se
petition for certification to appeal from the court’s deci-
sion, and the court denied that petition on February
28, 2003. Next, on June 12, 2003, the petitioner filed a
pro se letter with the court, which the court construed

! “Under North Carolina v. Alford, [supra], 400 U.S. 25 . . . a criminal
defendant is not required to admit his guilt . . . but consents to being
punished as if he were guilty to avoid the risk of proceeding to trial. . . .
A guilty plea under the Alford doctrine is a judicial oxymoron in that the
defendant does not admit guilt but acknowledges that the state’s evidence
against him is so strong that he is prepared to accept the entry of a guilty
plea nevertheless.” (Internal quotation marks omitted.) State v. Fowlkes,
283 Conn. 735, 736 n.1, 930 A.2d 644 (2007).
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as a motion for reconsideration of its judgment. Addi-
tionally, on July 14, 2003, the petitioner filed a pro se
motion for rehearing of the court’s denial of his
amended habeas petition. On July 18, 2003, the court
denied both without a hearing. On September 29, 2003,
the petitioner filed with this court a motion for permis-
sion to file a late appeal, which this court denied on
November 6, 2003.

On July 18, 2006, the petitioner’s current counsel filed
a second petition for a writ of habeas corpus, alleging
ineffective assistance of both trial counsel and prior
habeas counsel. Also, on July 18, 2006, the petitioner
and the habeas trial prosecutor entered into an
agreement to restore the petitioner’s appellate rights in
the first habeas action.? The court rendered a stipulated
judgment pursuant to the agreement. As a result, the
petitioner filed a second petition for certification to
appeal from the judgment in the first habeas action.’?
On August 24, 2006, the court granted this second peti-
tion for certification to appeal from the judgment, and
this appeal followed on September 8, 2006. The petition-
er’s attorney filed an appeal form on which he stated
that the petitioner was appealing from the denial of the
petition for a writ of habeas corpus.

After oral arguments, this court ordered the parties,
on March 28, 2008, to submit supplemental briefs on
the issue of “whether the claim that the habeas court
denied the petitioner’s postjudgment motions without

®The agreement stated: “IT IS FURTHER STIPULATED AND AGREED
that [the petitioner’s] right [to] petition the [habeas] court for certification
to appeal the [d]ismissal [of his first amended petition for a writ of habeas
corpus] be and hereby is restored to him . . . .”

3 At the time the parties entered into the stipulated judgment, it appears
that they were under the assumption that a timely petition for certification
to appeal had not been filed after the court denied the petitioner’s first
habeas petition. The record demonstrates, however, that the petitioner had
filed a timely petition for certification to appeal six days after the court
issued its memorandum of decision denying his habeas petition.
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a hearing is properly before this court, as it appears to
fall outside the scope of the stipulated judgment to
which the petitioner agreed.” The respondent, the com-
missioner of correction, argued that the denial of the
two postjudgment motions was outside the scope of
the stipulated judgment and therefore not properly
before the court. In contrast, the petitioner argued that
the issue of the denial of the two postjudgment motions
properly was before this court because it was the inten-
tion of the parties to the stipulation to include any
issues on appeal that could have been raised as of the
time of entry of the stipulation.

The petitioner’s only claim in this appeal is that the
habeas court improperly denied his two postjudgment
motions without conducting a hearing to inquire into
the merits of his claims. We decline to review this claim,
as it falls outside the scope of the stipulated judgment
to which the petitioner agreed. Indeed, the stipulated
judgment provided that the petitioner’s rights were
restored with respect to his right to petition the court for
certification to appeal from the habeas court’s denial of
his amended petition for a writ of habeas corpus. The
pro se motions for reconsideration and for a rehearing
were filed three and one-half months and four and one-
half months, respectively, after the court rendered judg-
ment denying the petitioner’s amended petition for a
writ of habeas corpus. Therefore, the pro se, postjudg-
ment motions were not raised in the petitioner’s
amended petition for a writ of habeas corpus.? As such,

4 See Brown v. Commissioner of Correction, 104 Conn. App. 144, 149,
931 A.2d 963 (“We are not bound to consider an issue unless it appears on
the record that the question was distinctly raised at trial and was ruled
upon and decided by the court adversely to the appellant’s claim. . . . The
issue . . . was never raised before the habeas court, and it was not dis-
cussed in its memorandum of decision. We therefore decline to review the
petitioner’s claim . . . because [t]o review the petitioner’s [claim] now
would amount to an ambuscade of the [habeas court].” [Internal quotation
marks omitted.]), cert. denied, 284 Conn. 937, 937 A.2d 693 (2007).
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the challenge to the denial of those motions does not
fall within the scope of the rights restored to the peti-
tioner in the stipulated judgment, and, consequently,
we decline to review the petitioner’s claim.?

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. JAVIER SANTOS
(AC 27920)

Flynn, C. J., and Robinson and McDonald, Js.
Syllabus

The defendant, who had been charged with violation of probation in connec-
tion with his arrest on sexual assault charges and his failure to report
to his probation officer as directed, appealed to this court from the
judgment of the trial court revoking his probation and reinstating six
years of the unexecuted portion of his previous sentence for robbery
in the first degree. The defendant’s trial on the sexual assault charges
and his hearing on the violation of probation were held simultaneously.
Although a jury found the defendant not guilty of the sexual assault
charges using the criminal standard of proof beyond a reasonable doubt,
the trial court, by using the lesser standard of proof of a preponderance
of the evidence, found that the defendant had violated the conditions
of his probation. Held:

1. Contrary to the defendant’s claims, the trial court’s findings that he violated
his probation by committing sexual assault in the first and second
degrees were not clearly erroneous and were supported by sufficient
evidence: there was no support for the defendant’s claim that where,
as here, a victim resists a sexual assault, the victim is not in a state of
fear of physical injury as required under the statute governing sexual
assault in the first degree (§ 53a-70 [a]), there being nothing in that
statute that requires that a victim’s fear be of the type that would make
her succumb to the desires of her assailant against her will without
fighting back, and § 53a-70 (a) not requiring compulsion by the use of
force or the threat of force, and fear of physical injury, but, rather, that
a victim engage in sexual intercourse with an assailant due to either

51t also should be noted that the petitioner filed a motion for permission
to file a late motion for articulation of the habeas court’s denial of his two
postjudgment motions, which this court denied on the ground that the two
postjudgment motions were not raised at the habeas trial.
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compulsion by the use of force, or compulsion by the threat of force
and fear of physical injury; moreover, there was nothing in the record
to support the defendant’s claim that the trial court gave too much
weight to the testimony of certain constancy of accusation witnesses,
and it was within the province of the trial court to find credible the
victim’s testimony that the sexual encounter was not consensual.

2. The defendant could not prevail on his claim that his right to due process
was violated because the revocation of probation hearing and the arrest
warrant application did not provide sufficient notice of the specific
incidents of his alleged violations of probation for failure to report to
his probation officer as directed; the defendant’s claim that because the
warrant listed only April 18, 2005, as a specific date, he had no notice
that any other dates on which he had failed to report could form the
basis for a violation of probation was unavailing, the defendant having
had sufficient notice, from the allegations of the arrest warrant and the
evidence offered at the hearing concerning the many dates on which
he failed to report as directed, of the manner in which he was alleged
to have violated his probation.

3. The defendant could not prevail on his claim that his right to due process
was violated because there was an unreasonable preaccusation delay
in charging him with a violation of probation for failing to report as
directed several years earlier, he having failed to show how the delay
interfered with his defense preparation and that the delay was wholly
unjustifiable.

Argued February 5—officially released June 3, 2008
Procedural History

Substitute information charging the defendant with
violation of probation, brought to the Superior Court
in the judicial district of New Britain and tried to the
court, D’Addabbo, J.; judgment revoking the defen-
dant’s probation, from which the defendant appealed
to this court. Affirmed.

Elio C. Morgan, special public defender, for the
appellant (defendant).

Robin S. Schwartz, assistant state’s attorney, with
whom, on the brief, were Scott J. Murphy, state’s attor-
ney, and Brian Preleskt, senior assistant state’s attor-
ney, for the appellee (state).
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Opinion

FLYNN, C. J. The defendant, Javier Santos, appeals
from the judgment of the trial court revoking his proba-
tion and reinstating six years of the unexecuted portion
of his previous sentence. On appeal, the defendant
claims that (1) there was insufficient evidence that he
violated his probation by committing sexual assault in
the first and second degrees and (2) he was denied due
process of law because (a) the revocation of probation
hearing and the arrest warrant application did not pro-
vide sufficient notice of the specific incidents of the
alleged violations of probation for failure to report to
his probation officer and (b) there was an unreasonable
preaccusation delay in charging him with a violation of
probation for failing to report. We affirm the judgment
of the trial court.

The following procedural history is relevant to our
resolution of the defendant’s claims on appeal. On
August 17, 1995, the defendant was convicted of robbery
in the first degree and was sentenced to twelve years
imprisonment, execution suspended after five years,
and five years probation. The defendant’s probation
commenced on June 5, 2000, after he was released from
prison. On that date, the defendant signed a conditions
of probation form, which contained ten standard condi-
tions of probation as well as several court-ordered spe-
cial conditions. On April 12, 2005, the defendant was
arrested and charged with sexual assault in the first
degree in violation of General Statutes § 53a-70 (a) (1),
and thereafter the information was amended to include
a charge of sexual assault in the second degree in viola-
tion of General Statutes § 53a-71 (a) (3). On May 10,
2005, Jodie Ward, from the office of adult probation,
applied for a warrant for the defendant’s arrest for
violating his probation. Ward averred that the defendant
was in violation of two of the standard conditions of
his probation, one, that he not violate any criminal
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law and, two, that he report to his probation officer
as directed.

The defendant’s trial on the sexual assault charges
and his hearing on the violation of probation were held
simultaneously, with additional evidence being allowed
on the violation of probation charge after the jury
returned its verdict. The jury found the defendant not
guilty of the sexual assault charges, using the criminal
standard of proof of beyond a reasonable doubt. The
court, however, found the defendant to be in violation
of the conditions of his probation by using the lesser
standard of proof of a preponderance of the evidence.
The court revoked the defendant’s probation and
ordered him to serve six years of the unexecuted por-
tion of his prior sentence. This appeal followed. Addi-
tional facts will be set forth as necessary.

I

The defendant claims that there was insufficient evi-
dence that he violated his probation by committing
sexual assault in the first and second degrees. Initially,
he challenges the court’s conclusion that the evidence
was sufficient to establish that he committed sexual
assault in the first degree. He then challenges the court’s
conclusion that the evidence was sufficient to establish
that he committed sexual assault in the second degree.
We do not agree with either challenge.

“[E]vidence is not insufficient [merely] because it is
conflicting or inconsistent. [The fact finder] is free to
juxtapose conflicting versions of events and determine
which is more credible. . . . It is the [fact finder’s]
exclusive province to weigh the conflicting evidence
and to determine the credibility of witnesses. . . . The
[fact finder] can . . . decide what—all, none, or
some—of a witness’ testimony to accept or reject.”
(Internal quotation marks omitted.) State v. Gauthier,
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73 Conn. App. 781, 787, 809 A.2d 1132 (2002), cert.
denied, 262 Conn. 937, 815 A.2d 137 (2003).

“A challenge to the sufficiency of the evidence is
based on the court’s factual findings. The proper stan-
dard of review is whether the court’s findings were
clearly erroneous based on the evidence. . . . A court’s
finding of fact is clearly erroneous and its conclusions
drawn from that finding lack sufficient evidence when
there is no evidence in the record to support it . . .
or when although there is evidence to support it, the
reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been
committed.” (Citation omitted; internal quotation
marks omitted.) State v. Hooks, 80 Conn. App. 75, 80-81,
832 A.2d 690, cert. denied, 267 Conn. 908, 840 A.2d
1171 (2003). “[A] trial court may not find a violation
of probation unless it finds that the predicate facts
underlying the violation have been established by a
preponderance of the evidence at the hearing—that is,
the evidence must induce a reasonable belief that it is
more probable than not that the defendant has violated
a condition of his or her probation.” State v. Davis, 229
Conn. 285, 302, 641 A.2d 370 (1994). “In making its
factual determination, the trial court is entitled to draw
reasonable and logical inferences from the evidence.”
(Internal quotation marks omitted.) State v. McElveen,
69 Conn. App. 202, 205, 797 A.2d 534 (2002).

The following facts, as found by the court, are rele-
vant to our consideration of the defendant’s claims. On
the evening of March 19, 2004, “[The victim left] Tracy’s
[bar in Bristol] and [went] to Sabino’s parking lot with
[her friend]. At that location, the defendant
arrive[d]—a person [with whom the victim had] been
acquainted . . . for a long period of time, including
past experiences of consensual sexual relations. [The
victim] approache[d] the defendant. There [was a] dis-
cussion concerning a ride home for [her friend]. The
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defendant agree[d]. . . . [A]fter dropping off [the
friend] the defendant [drove] to his tractor-trailer . . .
which he [was] moving . . . to the Friendly’s [restau-

rant] parking lot. They entered the cab of the truck,
and [the victim] indicate[d] that she [didn’t] feel well;
[she then lay] on the sleeping area of the cab. . . .

“[The victim] indicated that she had drank too much.
. . . She pass|[ed] out, fall[ing] asleep in the cab. . . .
[L]ater, [she awoke] with the defendant on top of her,
[his] penis in her vagina [and] her shoes and pants
removed. She told him to stop [and that] it hurt. He
didn’t stop. She tried to kick him [and to] push him
away, with no result. He pinned her down with his
shoulders. She told him she was going to be sick. She
was not sure if he ejaculated in her. . . . [A]fter the
incident, he gave her a ride home. She was crying.” The
court also found that the victim went to a hospital,
where a rape kit examination was conducted, which
revealed that the defendant had ejaculated inside of the
victim’s vagina.

On the basis of these specific facts, the court found,
by a preponderance of the evidence, that the defendant
had violated the terms of his probation by committing
sexual assault in both the first and second degrees.

A

The defendant claims that there was insufficient evi-
dence to support the court’s conclusion that he “vio-
lated [his probation] by committing the crime of first
degree sexual assault because the facts as found by the
court [did] not establish by a preponderance of the
evidence that [he] compelled the alleged victim to
engage in sexual intercourse by the use or threat of use
of force and that the force was . . . such to cause the
alleged victim to fear physical injury.” The defendant
argues that even if the court accepted the victim’s ver-
sion of events that “when the act started . . . she woke
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up and resisted . . . [i]Jn the world of reasonable logic,
the strength and will to resist the use of force or the
threat of use of force is inconsistent with the state
of fear of physical injury that could result from such
resistance. The plain language of the statute contem-
plates a victim that is so overcome by force or the
threat thereof that it generates in her such fear of physi-
cal injury that [she] succumbls] to the desires of her
assailant against her will.” This argument is without
merit.

Section 53a-70 (a) provides in relevant part: “A person
is guilty of sexual assault in the first degree when such
person (1) compels another person to engage in sexual
intercourse by the use of force against such other per-
son or a third person, or by the threat of use of force
against such other person or against a third person
which reasonably causes such person to fear physical
injury to such person or a third person . . . .” The
defendant’s argument that if a victim resists a sexual
assault, the victim, necessarily, is not in a state of fear
of physical injury is lacking in support both logically
and legally. A clear and simple example of a victim
fighting back while in fear of physical injury can be
found in cases of self-defense, in which fear for one’s
own safety relieves criminal responsibility for fighting
off one’s attacker. Certainly, fear for personal safety
and resistance to an attack are both present in such
cases. We read nothing in § 53a-70 that would lead us
to the conclusion that it requires that a victim'’s fear be
of the type that would make her “succumb to the desires
of her assailant against her will” without fighting back.
The argument merits no further discussion.

The defendant also argues that § 53a-70 requires (1)
compulsion by the use of force or the threat of force
and (2) fear of physical injury. We do not agree. The
clear language of § 53a-70 (a) requires that a victim
engage in sexual intercourse with an assailant due to
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(1) compulsion by the use of force or (2) compulsion
by the threat of force and fear of physical injury.

In this case, the court found that the victim passed
out in the defendant’s truck and that she awoke “with
the defendant on top of her, [his] penis in her vagina
[and] her shoes and pants removed. She told him to
stop [and that] it hurt. He didn’t stop. She tried to kick
him [and to] push him away, with no result. He pinned
her down with his shoulders.” The court further found,
by a preponderance of the evidence, that “the defendant
did compel another person to engage in sexual inter-
course with him by the use of force against her . . . .”
After reviewing the record, we conclude that the trial
court’s finding that the state had proven, by a prepon-
derance of the evidence, that the defendant had commit-
ted sexual assault in the first degree and thereby
violated his probation was not clearly erroneous and
was supported by the evidence.

B

The defendant claims that when viewing “[t]he evi-
dence . . . as a whole [along with] the reasonable and
logical inferences to be drawn from the testimonies and
conduct of the parties, it cannot be said that there exists
a preponderance of evidence to support a conclusion
that the defendant committed second degree sexual
assault. It is equally likely that the sexual intercourse
was consensual.” The defendant also alleges that the
court gave too much weight to the constancy of accusa-
tion witnesses, stating that he “does not challenge the
court’s assignment of credibility as to the testimonies
of those witnesses but questions the proper weight that
should be accorded to them.” We are not persuaded.

Section 6-11 (c) of the Connecticut Code of Evidence,
provides: “A person to whom a sexual assault victim
has reported the alleged assault may testify that the
allegation was made and when it was made, provided
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the victim has testified to the facts of the alleged assault
and to the identity of the person or persons to whom
the assault was reported. Any testimony by the witness
about details of the assault shall be limited to those
details necessary to associate the victim’s allegations
with the pending charge. The testimony of the witness
is admissible only to corroborate the victim’s testimony
and not for substantive purposes.”

Although the court stated that it “found [the victim’s]
testimony more credible because of the constancy of
accusation witnesses,” there is nothing in the record
that would lead us to the conclusion that this statement
meant anything more than the court found the testi-
mony of these witnesses to be corroborative of the
victim’s testimony, which lent more credibility to her
version of events. In making this statement, the court
also explained that it “followed [the] law” related to
constancy of accusation witnesses and the use of their
testimony. We can discern nothing in the record that
would lead us to the conclusion that the court used the
testimony of these witnesses for any purpose beyond
that which is permitted.

The defendant testified that the sexual encounter
between him and the victim was consensual. The victim
testified that it was not consensual. The court found
the victim to be more credible than the defendant. “The
credibility of witnesses is a matter to be resolved solely
by the [trier of fact].” (Internal quotation marks omit-
ted.) State v. White, 229 Conn. 125, 143, 640 A.2d 572
(1994). “[W]e must defer to the [trier’s] assessment of
the credibility of the witnesses based on its firsthand
observation of their conduct, demeanor and attitude.”
(Internal quotation marks omitted.) Id.

The court specifically found that the victim had
passed out in the defendant’s truck and that when she
awoke, the defendant was on top of her, her shoes and
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pants had been removed, and the defendant’s penis was
inside of her vagina. One manner of violating § 53a-71
(a) (3)!is by engaging in sexual intercourse with another
person who is unconscious. The court’s finding, made
after its assessment of the credibility of the witnesses,
that the state had proven, by a preponderance of the
evidence, that the defendant had committed sexual
assault in the second degree and thereby violated his
probation was not clearly erroneous and was supported
by the evidence.

II

Although the defendant does not dispute that he
failed to report to his probation officer as directed, he,
nevertheless, claims that his right to due process was
violated because (1) the revocation of probation hearing
and the arrest warrant application did not provide suffi-
cient notice of the specific incidents of the alleged viola-
tions of probation for failure to report and (2) there
was an unreasonable preaccusation delay in charging
him with a violation of probation for failing to report.?
We do not agree.

“ITThe due process clause of the fourteenth amend-
ment to the United States constitution requires that
certain minimum procedural safeguards be observed in

! General Statutes § 53a-71 (a) provides in relevant part: “A person is
guilty of sexual assault in the second degree when such person engages in
sexual intercourse with another person and . . . (3) such other person is
physically helpless . . . .” General Statutes § 53a-65 (6) defines “physically
helpless” to mean a person who is “unconscious or for any other reason is
physically unable to communicate unwillingness to an act.”

2We note that in response to a specific inquiry by Justice McDonald
during oral argument before this court, the defendant’s appellate counsel
specifically stated that he was not making a Strickland argument. See State
v. Strickland, 42 Conn. App. 768, 773-74, 682 A.2d 521 (1996) (“[T]he court
may modify or enlarge a defendant’s conditions of probation. . . . This
power is not given to the office of adult probation.” [Citation omitted;
internal quotation marks omitted.]), rev’d on other grounds, 243 Conn. 339,
703 A.2d 109 (1997).



260 JUNE, 2008 108 Conn. App. 250

State v. Santos

the process of revoking the conditional liberty created

by probation. . . . In this regard . . . [w]here non-
criminal activity forms the basis for the revocation of
probation . . . due process mandates that the [proba-

tioner] cannot be subject[ed] to a forfeiture of his liberty
for those acts unless he is given prior fair warning. . . .
[A]ssertions that the defendant lacked prior notice of
the conditions underlying the probation revocation
[involve a question] of law for which our review is
plenary.” (Citation omitted; internal quotation marks
omitted.) State v. Bruce T., 98 Conn. App. 579, 586, 910
A.2d 986 (20006).

A

The defendant claims that his right to due process
was violated because the revocation of probation hear-
ing and the arrest warrant application did not provide
sufficient notice of the specific incidents of the alleged
violations of probation for failure to report. We do
not agree.

The following additional facts are relevant to this
issue. The conditions of probation form, signed by the
defendant, contained ten standard conditions of proba-
tion and several court-ordered special conditions. Stan-
dard condition number two required that the defendant,
during the period of probation, “[r]eport as the [p]roba-
tion [o]fficer directs, give immediate notice if arrested
and, if incarcerated, report to the [p]robation [o]fficer
upon your release.” Standard condition number four,
required that the defendant “not leave the [s]tate of
Connecticut without permission from the [p]robation
[o]fficer.”

On May 10, 2005, probation officer Ward attested in
a warrant application that the defendant, among other
things, “violated standard condition of probation [num-
ber two].” Ward also averred, in a prior paragraph of
the warrant application, that “on April 14, 2005, this
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affiant [Ward] instructed [the defendant] to report on
[April 18, 2005] but he respectfully declined stating that
he would be traveling out of state on business but that
he would report on [April 25, 2005]. At this time, [the
defendant] was advised that he did not have permission
to travel out of state. On [April 25, 2005], [the defendant]
failed to report. As of this writing, [the defendant] has
failed to make contact with this affiant.”

When considering the defendant’s violation of proba-
tion, the court specifically found that the defendant
“was advised of his conditions of probation on four
occasions . . . [and] that the defendant was aware of
the . . . standard conditions of probation, which
include [the requirements] to report . . . as [the] pro-
bation officer directs, and to not violate any law of this
state . . . .” The court went on to find that “[t]he testi-
mony of the probation officer . . . indicated that the
defendant did not show [up] as the probation officer
[had] directed. Specific dates reported are January 29,
2001, April 2, 2002, April 23, 2002, August 4, 2002, and
November 12, 2002. The court finds the testimony of the
probation officer credible. The fact that the defendant
appeared on the other dates does not eliminate the
basis of a violation of failure to report.” After consider-
ing those facts, the court then found that “the defendant
did violate the terms and conditions of his probation
as it relates to failure to report as the probation officer
directs.” The court, however, made no specific finding
on the record concerning the April 18, 2005 date on
which the defendant also failed to report.

The defendant does not contest that he failed to
report on those specific dates. Rather, he argues that
the court improperly, and in violation of his right to
due process, allowed Ward to testify concerning the
defendant’s failure to report on dates between 2000 and
2002. He argues that he vehemently had objected to
this testimony because those missed dates were not
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listed in the warrant application. He reasons that
because the warrant listed only April 18, 2005, as a
specific date, he had no notice that any other dates on
which he had failed to report could form the basis for
a violation of probation. We are not persuaded.

General Statutes § 53a-32 (a) requires that the “court
shall cause the defendant to be brought before it with-
out unnecessary delay for a hearing on the violation
charges. At such hearing the defendant shall be
informed of the manner in which such defendant is
alleged to have violated the conditions of such defen-
dant’s probation . . . .” The defendant was charged
with one count of violation of probation on the basis
of violating two standard conditions of probation, vio-
lating the criminal laws and failing to report as directed.
During the violation of probation hearing, the state
sought to introduce evidence of the defendant’s failure
to report on several occasions. When the defendant
objected on the ground that the arrest warrant listed
April 18, 2005, as the only specific date on which he
had failed to report, the court overruled the objection,
explaining that paragraph ten of the warrant application
provided “sufficient notice to the defendant that the
hearing would involve his reporting as directed [to] the
probation officer.”

Paragraph eight of the arrest warrant application spe-
cifically listed April 18, 2005, as a date on which, among
other things, the defendant failed to report as directed.
Subsequent to the allegations set forth in paragraph
eight, however, paragraph ten, in its entirety alleged:
“In addition, this affiant [Ward] feels that [p]robable
[c]ause exists to believe that the accused has violated:
[s]tandard [c]ondition(s) of [p]robation: [number two,
which requires the defendant to] [r]eport as the [p]roba-
tion [o]fficer directs, give immediate notice if arrested
and, if incarcerated, report to the [p]robation [o]fficer
immediately upon your release.”
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On the basis of the allegations contained in paragraph
ten of the arrest warrant application, which put the
defendant on notice that his failure to report as directed
was one of the bases for the violation of probation
charge, and the evidence offered at the hearing concern-
ing the many dates on which the defendant failed to
report as directed, we conclude that the defendant had
sufficient notice of the manner in which he was alleged
to have violated his probation.?

B

The defendant next claims that his right to due pro-
cess was violated because there was an unreasonable
preaccusation delay in charging him with a violation of
probation for failing to report as directed several years
earlier. He argues that the delay of two and one-half
years to five years prejudiced him “because he was
unable to properly prepare his defense.” We are not per-
suaded.

The law is quite clear that “[i]n order to establish a
due process violation because of pre-accusation delay,
the defendant must show both that actual substantial
prejudice resulted from the delay and that the reasons
for the delay were wholly unjustifiable, as where the
state seeks to gain a tactical advantage over the defen-
dant.” State v. Morrill, 197 Conn. 507, 522, 498 A.2d 76
(1985). The record in this case does not demonstrate
either of these requirements.

First of all, the defendant does not explain how this
delay interfered with his defense preparation. Quite to
the contrary, the defendant stated to the court during
his allocution that he had no malicious intent in failing
to report to his probation officer as directed “on several
occasions.” In his appellate brief, he also states: “The

3 We also note that the defendant did not file a request for a bill of par-
ticulars.
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defendant admits that the alleged incidents occurred.”
Accordingly, the defendant has never contested that he
failed to report as directed either at his violation of
probation hearing or on appeal. On the basis of these
admissions, we can discern no manner in which this
preaccusation delay could have implicated his defense
preparation, nor does the defendant explain that to us.

Further, although the defendant argues that “[n]o
justification was offered for the delay” by the state, it
is the defendant’s burden to show that the delay was
wholly unjustifiable. This he has not attempted to do.
Accordingly, he has failed in his burden of proof.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. JASON A. GORISS
(AC 26963)

Bishop, DiPentima and Mihalakos, Js.
Syllabus

Convicted of the crime of risk of injury to a child, the defendant appealed
to this court. Held:

1. The trial court correctly denied the defendant’s motion for a judgment
of acquittal notwithstanding the verdict, which was based on his claim
that the jury’s verdict finding him guilty of the risk of injury charge
logically could not be reconciled with the jury’s not guilty finding on a
charge of sexual assault in the first degree; a conviction of the risk of
injury charge required only contact with the intimate parts of the victim
rather than penetration, as required for a conviction of sexual assault
in the first degree, and, therefore, although certain testimony could have
created reasonable doubt in the minds of the jurors as to whether digital
penetration of the victim had in fact occurred, leading to the acquittal
on the charge of sexual assault in the first degree, the jury, with respect
to the risk of injury charge, reasonably could have found from the
evidence that the defendant touched the victim’s vagina regardless of
whether penetration was achieved and its verdict, thus, was not illogical.

2. The trial court properly exercised its discretion in denying the defendant’s
motion to permit him to testify as a surrebuttal witness to rebut the
rebuttal testimony of a police detective, L; the record showed that the
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prosecutor cross-examined the defendant about what he had said to L
and, specifically, whether the defendant had stated that he might have
mistakenly touched the victim’s private area, which the defendant
denied, and that the defendant’s attorney had a full opportunity, during
redirect examination, to clarify the defendant’s prior testimony but failed
to do so, and because the proffered testimony would not have rebutted
or refuted evidence elicited by the state on rebuttal from L and was
offered merely to rehabilitate or to clarify the defendant’s prior testi-
mony, the defendant failed to demonstrate that compelling circum-
stances existed for the admission of his proffered surrebuttal testimony
or that the omission of such evidence raised a doubt as to the propriety
of the jury’s verdict.

Argued November 26, 2007—officially released June 10, 2008
Procedural History

Substitute information charging the defendant with
the crimes of risk of injury to a child and sexual assault
in the first degree, brought to the Superior Court in the
judicial district of New Haven and tried to the jury
before Blue, J.; verdict of guilty of risk of injury to a
child; thereafter, the court denied the defendant’s
motion for a judgment of acquittal and rendered judg-
ment in accordance with the verdict, from which the
defendant appealed to this court. Affirmed.
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Opinion

MIHALAKOS, J. The defendant, Jason A. Goriss,
appeals from the judgment of conviction, rendered after
a jury trial, of risk of injury to a child in violation of
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General Statutes § 53-21 (a) (2).! He was acquitted of the
charge of sexual assault in the first degree in violation
of General Statutes § 53a-70 (a) (2).2 On appeal, the
defendant claims that the trial court (1) improperly
denied his motion for a judgment of acquittal notwith-
standing the verdict and (2) improperly denied his
motion to allow him to testify as a surrebuttal witness.
We affirm the judgment of the trial court.

The jury reasonably could have found the following
facts. On one evening in January, 2004, the victim, T?
who was nine years old at the time, was in the apartment
of her half-sister, D. Also present in the apartment were
D’s husband, who is the defendant in this case, and D’s
two younger children. After watching a scary movie, T
had fallen asleep on the couch. Upon awakening, she
went into the kitchen, where the defendant was sitting
at the computer. She told the defendant she was scared,
and he asked her if she wanted to lie down on the sofa
with him. While they were lying down on the couch,
the defendant started to tickle her and then placed his
hand down her pajama bottoms and touched her vagina.
T did not tell anyone about the incident for several
months because she did not want to go to court and
testify.

! General Statutes § 53-21 (a) provides in relevant part: “Any person who
... (2) has contact with the intimate parts, as defined in 53a-65, of a child
under the age of sixteen years or subjects a child under sixteen years of
age to contact with the intimate parts of such person, in a sexual and
indecent manner likely to impair the health or morals of such child . . .
shall be guilty of . . . a class B felony . . . .”

2 General Statutes § 53a-70 (a) provides in relevant part: “A person is
guilty of sexual assault in the first degree when such person . . . (2) engages
in sexual intercourse with another person and such other person is under
thirteen years of age and the actor is more than two years older than such
person . . .."”

#In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse, we decline to identify the victim or others through
whom the victim’s identity may be ascertained. See General Statutes § 54-86e.
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Sometime in April, 2004, T told her eleven year old
sister that the defendant had touched her inappropri-
ately, whereupon the eleven year old sister called D
and told her what had happened. D then called T’s
father and also notified the department of children and
families (department). The department, in turn, notified
the Wallingford police department.

T was examined by Janet Murphy, a nurse prac-
titioner at the Yale-New Haven Hospital child sexual
abuse evaluation clinic. When Murphy asked T about
where the defendant had touched her, T replied that
the defendant had put his finger more inside of her than
on the outside of her vagina.

I

The defendant first claims on appeal that the court
improperly denied his motion for a judgment of acquit-
tal notwithstanding the verdict because the jury’s con-
clusion was not reasonably and logically reached.
Specifically, the defendant contends that in light of the
testimony and evidence presented at trial, the guilty
verdict on the risk of injury charge was illogical given
the not guilty verdict on the charge of sexual assault
in the first degree. He contends that digital penetration
constitutes sexual intercourse and that because the jury
found him not guilty on the charge requiring inter-
course, it had to find that there was no digital penetra-
tion. Because there was no digital penetration of a child
younger than age sixteen, a conviction could not be
had under § 53-21 (a) (2). We do not agree.

It is well recognized that in criminal trials before a
jury, “[t]he general rule to which we subscribe is that
factual [c]onsistency in the verdict is not necessary.
Each count in an indictment is regarded as if it [were]
a separate indictment.” (Internal quotation marks omit-
ted.) State v. Hinton, 227 Conn. 301, 313, 630 A.2d 593
(1993). “[A] factually inconsistent verdict will not be
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overturned on appeal. On several occasions, this court
has refused to reverse a verdict of guilty on one count
where that verdict appeared to be inconsistent with a
verdict of acquittal on another count. . . . The law per-
mits inconsistent verdicts because of the recognition
that jury deliberations necessarily involve negotiation
and compromise. . . . [IInconsistency of the verdicts
is immaterial. . . . As Justice Holmes long ago
observed in the case of Dunn v. United States, 284 U.S.
390, 393-94, 52 S. Ct. 189, 76 L. Ed. 356 (1932): The
most that can be said in such cases . . . is that the
verdict shows that either in the acquittal or the convic-
tion the jury did not speak their real conclusions, but
that does not show that they were not convinced of the
defendant’s guilt. We interpret the acquittal as no more
than their assumption of a power which they had no
right to exercise, but to which they were disposed
through lenity. . . . That the verdict may have been
the result of compromise, or a mistake on the part of
the jury, is possible. But verdicts cannot be upset by
speculation or inquiry into such matters.” (Internal quo-
tation marks omitted.) State v. DeCaro, 2562 Conn. 229,
242-43, 745 A.2d 800 (2000).

The defendant does not appear to claim that the guilty
verdict of the jury should be vacated because it was
factually inconsistent with its not guilty verdict. Rather,
the defendant claims that the jury’s verdict, finding him
guilty of risk of injury to a child, logically cannot be
reconciled with the verdict finding him not guilty of
sexual assault in the first degree. “While an inconsistent
verdict is not objectionable in itself, its inconsistency
may be considered insofar as it supports a claim that
the jury’s conclusion was not reasonably and logically
reached.” State v. Manning, 162 Conn. 112, 123, 291
A.2d 750 (1971); see State v. DeCaro, supra, 252 Conn.
243. “The resolution of a claim of inconsistent verdicts
presents a question of law. . . . Our review is therefore
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plenary.” (Citation omitted.) State v. Flowers, 85 Conn.
App. 681, 694, 858 A.2d 827 (2004), rev’d on other
grounds, 278 Conn. 533, 898 A.2d 789 (2006).

The defendant contends that “the effect of the not
guilty verdict on the sexual assault in the first degree
[charge] logically means the jury found that no molesta-
tion occurred. As there [was] no evidence that a sexual
touching took place apart from, either before or after,
the alleged digital penetration, it is impossible to rea-
sonably or logically find a digital touching but no digital
penetration.” The defendant’s argument lacks a legal
and factual basis.

Sexual assault in the first degree under § 53a-70 (a)
(2) requires that sexual intercourse occur. Sexual inter-
course is defined in General Statutes § 53a-65 (2) and
requires penetration of the victim’s vagina.! Unlike the
penetration required for sexual assault in the first
degree, mere contact with the intimate parts of the
victim is all that is required under § 53-21 (a) (2)—it
does not require penetration at all. To reach its verdict,
the jury needed to find that the defendant had contact
with T’s intimate parts. Furthermore, “[i]t is the jury’s
right to accept some, none or all of the evidence pre-
sented. . . . [The jury] is free to juxtapose conflicting
versions of events and determine which is more credi-
ble. . . . It is the [jury’s] exclusive province to weigh
the conflicting evidence and to determine the credibility
of witnesses. . . . The [jury] can . . . decide what—
all, none, or some—of a witness’ testimony to accept
or reject.” (Internal quotation marks omitted.) State v.

* General Statutes § 53a-65 (2) provides: “ ‘Sexual intercourse’ means vagi-
nal intercourse, anal intercourse, fellatio or cunnilingus between persons
regardless of sex. Its meaning is limited to persons not married to each
other. Penetration, however slight, is sufficient to complete vaginal inter-
course, anal intercourse or fellatio and does not require emission of semen.
Penetration may be committed by an object manipulated by the actor into
the genital or anal opening of the victim’s body.”
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Weisenberg, 79 Conn. App. 657, 663-64, 830 A.2d 795,
cert. denied, 266 Conn. 932, 837 A.2d 806 (2003).

Most of the testimony at trial centered around the
issue of digital penetration. Murphy testified that during
her physical examination of T, she placed her hands
on the outside of T’s genitalia and that T told her that
the defendant had put his finger more inside than where
her hands were. Murphy further testified that “it’s hard
to know exactly what inside to her meant, more inside
than where my hands were, but my hands were on the
very—my hands were on the verge of the inside. . . .
All T know is she meant more inside than where my
hands were and . . . the next step would have been
inside because [my hands] were on the outside.” The
testimony of Murphy could have raised a reasonable
doubt in the minds of the jurors as to whether digital
penetration had in fact occurred, thereby leading to the
defendant’s acquittal on the charge of sexual assault in
the first degree.

Although Murphy’s testimony could have created rea-
sonable doubt regarding penetration, her testimony also
permitted the jury reasonably to conclude that the
defendant touched T’s vagina regardless of whether
penetration was achieved. As noted, the jury, as the
sole finder of fact, is free to believe all, none or some
of a witness’ testimony. On this basis, the jury’s verdict
was not illogical.

Furthermore, the jury’s verdict could have been
based on compromise. See State v. DeCaro, supra, 252
Conn. 242-43 (“[t]he law permits inconsistent verdicts
because of the recognition that jury deliberations neces-
sarily involve negotiation and compromise” [internal
quotation marks omitted]). The jury’s guilty verdict on
one charge and not guilty verdict on another can be
interpreted as an act of leniency toward the defendant
in regard to the not guilty verdict. We, however, are
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not permitted to speculate as to why the jury reached
its verdict. The jury had before it facts from which to
find that the prohibited contact had occurred. Accord-
ingly, the court correctly denied the defendant’s motion
for a judgment of acquittal notwithstanding the verdict.

I

The second and final claim by the defendant is that
the court abused its discretion when it denied his
motion to permit him to testify as a surrebuttal witness.
Specifically, the defendant claims that he should have
been permitted to rebut the rebuttal testimony of Detec-
tive Linda LoPresto. We are not persuaded.

The following additional facts are pertinent to the
defendant’s claim. The state, as part of its case-in-chief,
presented LoPresto as one of its witnesses. She testified
that she had interviewed the defendant on April 24,
2004. No further testimony was elicited from LoPresto
regarding the substance of the interview. After the state
had rested its case, the defendant testified on direct
examination that he had never had sexual relations with
T. On cross-examination, he was asked if he had told
LoPresto that he had laid on the sofa with T, rubbed
her back and may have mistakenly touched her private
area. He denied ever making such a statement.’

On rebuttal, the state again called LoPresto, who
testified that when she interviewed the defendant, he

> The prosecutor asked the defendant: “Isn’t it true, sir, yes or no, that
on April 23 of the year 2004 that you said to Detective Linda LoPresto the
following: ‘You do remember an evening when [T] slept over and she was
on the couch, that she woke up scared and that you did comfort her, and
then you said that you lied down on the couch with her and you had [T]
lie on your stomach, and that you also told Detective LoPresto that you
rubbed her back and that [T] might have misconstrued your affection and
that you also told the detective that you might have mistakenly touched her
private part when you picked her up.” Do you remember, sir, under oath
today in this courtroom telling that to Detective Linda LoPresto . . . yes
or no?” The defendant responded: “No.”
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had in fact told her that he laid down on the sofa with
the victim and may have touched her private area by
mistake.

The defendant thereafter moved for permission to
testify as a surrebuttal witness in light of LoPresto’s
rebuttal testimony. The court, in denying the defen-
dant’s motion, stated that the defendant had the oppor-
tunity on redirect to give his version of what happened
and failed to do so. Furthermore, the court reasoned,
no new matter had been raised by the rebuttal witness.

Having reviewed the facts relevant to the defendant’s
claim, we now set forth our standard of review. “Rebut-
tal evidence is that which is offered to meet new matters
raised in [a defendant’s case], to contradict prior testi-
mony and to impeach or rehabilitate witnesses . . . .
Surrebuttal evidence is that which is offered to meet
evidence raised in rebuttal. [O]nly evidence to explain
away new facts brought forward by the proponent in
rebuttal . . . is properly admissible [in surrebuttal].
. . . [Our Supreme Court previously has] stated that
there is no constitutional right to present surrebuttal
evidence. . . . The presentation of surrebuttal evi-
dence is a matter resting squarely within the discretion
of the trial court. . . . The defendant must demon-
strate some compelling circumstance and the proffered
evidence must be of such importance that its omission
puts in doubt the achievement of a just result.” (Internal
quotation marks omitted.) State v. Boykin, 74 Conn.
App. 679, 691-92, 813 A.2d 143, cert. denied, 263 Conn.
901, 819 A.2d 837 (2003).

In the present case, the record reflects that the prose-
cutor cross-examined the defendant about what he had
said to LoPresto and, specifically, whether he had stated
that he might have mistakenly touched T’s private area
when he picked T up. The defendant testified that he did
not make such a statement to LoPresto. The defendant’s
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attorney had a full opportunity, during redirect exami-
nation, to clarify the defendant’s prior testimony, if he
so desired. No such clarification was sought on redirect.
The state then called LoPresto as a rebuttal witness.
LoPresto testified that the defendant did, in fact, make
a statement that he had lain down on the sofa with
the victim and may have touched T’s private area by
mistake. The court permitted the prosecutor to elicit
LoPresto’s rebuttal testimony to contradict, or to rebut,
the defendant’s testimony that he did not make such a
statement to LoPresto. The defendant thereafter sought
surrebuttal to rebut LoPresto’s testimony.

Under the principles previously set forth, the defen-
dant was permitted, by means of surrebuttal, only to
explain away new facts set forth by the state in its
rebuttal. His proffered evidence did not satisfy that
standard; he did not seek to contradict or to rebut the
statements made by LoPresto but, rather, to clarify his
prior testimony in light of LoPresto’s testimony. The
defendant does not refer to anything in his proffered
evidence that would have refuted the facts elicited by
the state’s rebuttal testimony. Instead, the defendant
sought to testify as to what transpired during his inter-
view with LoPresto, a topic that was well covered in
his earlier testimony, and, apparently, to strengthen the
credibility of that testimony.

“Bolstering of defense evidence is not permitted on
surrebuttal.” (Internal quotation marks omitted.) Id.,
693. The proffered testimony would not have rebutted
or refuted evidence elicited by the state on rebuttal.
Instead, it appears that the defendant offered his testi-
mony merely to rehabilitate or to clarify his prior testi-
mony because he disagreed with LoPresto’s testimony.
Likewise, the defendant has not demonstrated that com-
pelling circumstances existed for the admission of his
proffered testimony or that the omission of such evi-
dence casts doubt on the propriety of the jury’s verdict.
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For these reasons, we conclude that the court properly
exercised its discretion when it declined to admit such
testimony on surrebuttal.

The judgment is affirmed.

In this opinion the other judges concurred.
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sion of certain premises leased to the defendants. The trial court ren-
dered judgment of possession in favor of the plaintiff, from which the
defendants appealed to this court. Because, during the pendency of the
appeal here, the defendants relinquished possession of the property to
the plaintiff and failed to show that the matter being appealed created
collateral consequences that were prejudicial to their interests and
required review of their otherwise moot appeal, there was no practical
relief that this court could afford them, and the appeal was, therefore,
dismissed as moot. Although the trial court found the lease to be valid for
purposes of summary process, the defendants would not be collaterally
estopped from relitigating that issue in a separate pending action they
had brought against the plaintiff involving the leased property, the defen-
dants failed to establish their claim that their reputation in the commu-
nity had been and would be adversely affected by the eviction judgment
such that it constituted a collateral consequence that would allow this
court to review an otherwise moot appeal, and the defendants failed to
show how a gaming license held by the defendant S for his employment
as an attorney for a casino would be adversely affected by the summary
process judgment.
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Court in the judicial district of Middlesex, Housing Ses-
sion, and tried to the court, Harleston, J.; judgment for
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Opinion

GRUENDEL, J. This case arises out of a landlord-
tenant dispute. The defendants, Scott Wells and Dottie
Wells, appeal from the judgment of possession rendered
by the trial court in favor of the plaintiff, Michael
Iacurci. The defendants claim on appeal that the court
(1) lacked jurisdiction to hear the case, (2) improperly
found that the lease was valid and (3) improperly found
that the certificate of occupancy was valid. We dismiss
the appeal as moot.

On October 24, 2005, the defendants entered into a
lease with Spencer Classic Homes, LLC, for a property
located at 4 Benjamin Lane in East Haddam (leased
property). The plaintiff subsequently purchased the
property from Spencer Classic Homes, LLC, on Febru-
ary 28, 2006, subject to the defendants’ lease. The lease
provided: “Beginning on the [c]Jommencement [d]ate
and continuing thereafter to the end of the term of this
lease, [t]enant shall pay rent to [1]andlord in the amount
of [z]ero [d]ollars ($0.00) per month . . . .” The lease
further provided: “In the event that the [t]enant does
not vacate the premises upon the date that the [c]ertifi-
cate of [o]ccupancy is issued for # 9 Benjamin Lane,
East Haddam, Connecticut, then [t]enant shall pay rent
to the [l]Jandlord in the amount of [t]hree [t]housand
[flive [h]undred [d]ollars ($3,500.00) per month . . .
without demand counterclaim abatement, deduction
[or] setoff.” Scott Wells testified that he and Dottie
Wells had entered into a contract with New House
Resource Group, LLC, to purchase 9 Benjamin Lane.!

! We note that the court was never presented with the purchase and sale
contract for 9 Benjamin Lane and heard only oral testimony about the
existence of the contract and its purported relationship with the lease.
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The certificate of occupancy for 9 Benjamin Lane
was issued on March 2, 2006, and the defendants
became aware of it sometime in the middle of March.
After so learning, the defendants continued to occupy
the leased property, and they made no rental payments
to the plaintiff. On May 26, 20006, the plaintiff com-
menced a summary process action against the defen-
dants for nonpayment of rent. On July 14, 2006, the
plaintiff filed a motion for use and occupancy payments,
which was granted by the court. After a trial to the
court, the court found that the defendants had failed
to make rental payments, in accordance with the lease,
after the certificate of occupancy had issued for 9 Benja-
min Lane. The court, therefore, rendered judgment of
possession in favor of the plaintiff. This appeal fol-
lowed. While this appeal was pending, on April 18, 2007,
the defendants relinquished possession of the leased
property, returning possession to the plaintiff.

Before we can reach the merits of the defendants’
appeal, we first must determine whether the case has
been rendered moot because the defendants are no
longer in possession of the leased property.? “Mootness
is a threshold issue that implicates subject matter juris-
diction, which imposes a duty on the court to dismiss
a case if the court can no longer grant practical relief
to the parties. . . . Mootness presents a circumstance
wherein the issue before the court has been resolved
or had lost its significance because of a change in the
condition of affairs between the parties. . . . [T]he
existence of an actual controversy is an essential requi-
site to appellate jurisdiction; it is not the province of
appellate courts to decide moot questions, discon-
nected from the granting of actual relief or from the

% In his brief, the plaintiff contends that this appeal is moot. The defendants
counter that even though they no longer retain possession of the leased
property, this court still should review the merits of their appeal because
the matter creates collateral consequences prejudicial to their interests.



108 Conn. App. 274 JUNE, 2008 277

Tacurci v. Wells

determination of which no practical relief can follow.”
(Internal quotation marks omitted.) Wilcox v. Ferraina,
100 Conn. App. 541, 54748, 920 A.2d 316 (2007). “We
have consistently held that an appeal from a summary
process judgment becomes moot where, at the time of
the appeal, the defendant is no longer in possession
of the premises.” (Internal quotation marks omitted.)
Cheshire v. Lewis, 75 Conn. App. 892, 893, 817 A.2d
1277, cert. denied, 264 Conn. 905, 826 A.2d 177 (2003).
“Our Supreme Court, however, has allowed us to retain
jurisdiction where the matter being appealed creates
collateral consequences prejudicial to the interests of
the appellant, even though developments during the
pendency of the appeal would otherwise render it
moot.” (Internal quotation marks omitted.) Wilcox v.
Ferraina, supra, 548.

“IT]o invoke successfully the collateral consequences
doctrine, the litigant must show that there is a reason-
able possibility that prejudicial collateral consequences
will occur. Accordingly, the litigant must establish these
consequences by more than mere conjecture, but need
not demonstrate that these consequences are more
probable than not. This standard provides the necessary
limitations on justiciability underlying the mootness
doctrine itself. Whe[n] there is no direct practical relief
available from the reversal of the judgment . . . the
collateral consequences doctrine acts as a surrogate,
calling for a determination whether a decision in the
case can afford the litigant some practical relief in the
future.” (Internal quotation marks omitted.) Smith-
Lawler v. Lawler, 97 Conn. App. 376, 380, 904 A.2d
1235 (2006).

The defendants raise three possible adverse collateral
consequences that they claim require review of their
otherwise moot appeal. First, the defendants point out
that they have initiated a separate action that they claim
will challenge many of the issues litigated before the
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court in the summary process action. They claim that
in rendering its judgment of possession of the leased
property in favor of the plaintiff, the court necessarily
made certain findings and that the defendants will be
collaterally estopped from litigating these issues in the
separate, pending action. In addition, the defendants
claim that there will be prejudicial consequences to
their reputation in the community and to Scott Wells’
maintenance of his gaming license for employment. We
consider each claimed collateral consequence.

I
COLLATERAL ESTOPPEL

The defendants have initiated a separate action
involving issues that pertain to both the leased property
as well as the property they allegedly contracted to
purchase at 9 Benjamin Lane. The plaintiff, along with
New House Resource Group, LLC, and Spencer Classic
Homes, LLC, are defendants in that pending action. In
that action, the defendants in this case are seeking to
have their security deposit returned and are claiming
violations of certain home improvement contractor stat-
utes, as well as violations of the Connecticut Unfair
Trade Practices Act, General Statutes § 42-110a et seq.
See Wells v. New House Resource Group, LLC, Superior
Court, judicial district of Middlesex, Docket No. CV-06-
5000789-S. Additionally, the defendants claim that the
amount of rent, if any, due to the plaintiff will also be
an issue in the pending action. The defendants argue
that in rendering judgment of possession in favor of
the plaintiff, the court necessarily had to find that (1)
a valid and enforceable lease was entered into by the
parties, (2) the relationship between the lease and the
purchase and sale contract for 9 Benjamin Lane had
no effect on the lease, and (3) a valid and enforceable
certificate of occupancy was issued for 9 Benjamin
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Lane. The defendants claim that these issues were pre-
sented to, and decided by, the court and are key issues
that will be litigated in the pending action. Further, they
claim that if this appeal is deemed moot, they will be
bound by what they believe are incorrect determina-
tions made by the court. The plaintiff agrees that the
issues were presented to the court but argues that the
court determined only the question of who should be
in possession of the property without necessarily
determining the validity of the lease or the certificate
of occupancy and what relationship, if any, existed
between the lease and the alleged purchase and sale
contract for 9 Benjamin Lane.?

“Collateral estoppel, or issue preclusion, is that
aspect of res judicata which prohibits the relitigation
of an issue when that issue was actually litigated and
necessarily determined in a prior action between the
same parties upon a different claim. . . . For an issue
to be subject to collateral estoppel, it must have been
fully and fairly litigated in the first action. It also must
have been actually decided and the decision must have
been necessary to the judgment.” (Internal quotation
marks omitted.) Alexandru v. Strong, 81 Conn. App.
68, 76, 837 A.2d 875, cert. denied, 268 Conn. 906, 845
A.2d 406 (2004). “An issue is actually litigated if it is
properly raised in the pleadings or otherwise, submitted
for determination, and in fact determined. . . . 1
Restatement (Second), Judgments § 27, comment (d)
(1982). An issue is necessarily determined if, in the
absence of a determination of the issue, the judgment
could not have been validly rendered.” (Internal quota-
tion marks omitted.) Powell v. Infinity Ins. Co., 282
Conn. 594, 600-601, 922 A.2d 1073 (2007).

In the present case, in deciding that possession of
the leased property should be awarded to the plaintiff,

3 We note that the defendants did not file a motion for articulation concern-
ing any of the court’s findings or conclusions.



280 JUNE, 2008 108 Conn. App. 274

Tacurci v. Wells

the court found the lease to be clear and unambiguous.
The court construed various terms of the lease and
concluded that the defendants would live rent free at
4 Benjamin Lane until the certificate of occupancy
issued for 9 Benjamin Lane. Further, if the defendants
remained at 4 Benjamin Lane after the date the certifi-
cate of occupancy was issued for 9 Benjamin Lane, the
defendants were obligated to pay rent in the amount
of $3500 per month. The court found that the defendants
neither vacated the property at 4 Benjamin Lane when
the certificate of occupancy for 9 Benjamin Lane was
issued, nor began paying the monthly rental fee for 4
Benjamin Lane. The court, therefore, found in favor of
the plaintiff and granted him possession of the leased
property. Because the court construed several provi-
sions of the lease to determine that possession should
be awarded to the plaintiff, we agree with the defen-
dants that the court necessarily determined that the
lease was valid. We disagree, however, with the defen-
dants’ argument that the court also necessarily deter-
mined the validity of the certificate of occupancy and
the relationship, if any, between the lease and the
alleged purchase and sale contract. Indeed, the court
so indicated in its memorandum of decision.*

Next, we must determine what effect, if any, the
court’s determination that the lease was valid has on
the collateral consequences doctrine. We conclude that
although the court found the lease to be valid for pur-
poses of summary process, the defendants will not be
collaterally estopped from relitigating that issue in the
subsequent, pending action. In Commissioner of Motor

*In its memorandum of decision, the court stated: “The issues that the
defendants have raised regarding agreements with the builder are matters
which must be addressed in another court. This is an action for summary
process, based on nonpayment of rent at 4 Benjamin Lane.” In addition,
during the trial, in response to the defendants’ presentation of testimony
regarding the validity of the certificate of occupancy, the court stated: “I'm
not going to decide the validity of the certificate of occupancy in this action.”
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Vehicles v. DeMilo & Co., 233 Conn. 254, 268-69, 659
A.2d 148 (1995), our Supreme Court adopted § 28 (1)
of 1 Restatement (Second), Judgments (1982). Section
twenty-eight provides in relevant part: “Although an
issue is actually litigated and determined by a valid and
final judgment, and the determination is essential to
the judgment, relitigation of the issue in a subsequent
action between the parties is not precluded in the fol-
lowing circumstances: (1) [t]he party against whom pre-
clusion is sought could not, as a matter of law, have
obtained review of the judgment in the initial action

.. .7 “Such cases can arise, for example, because the
controversy has become moot . . . . Id., §28, com-
ment (a).” (Internal quotation marks omitted.) Com-
missioner of Motor Vehicles v. DeMilo & Co., supra,
268. In Commissioner of Motor Vehicles, the court con-
cluded that because the defendant’s appeal from the
judgment was deemed moot, the defendant was unable
to obtain review as a matter of law. As such, § 28 (1)
applied so as not to bar the defendant from relitigating
the factual and legal issues decided in rendering that
judgment. Following our Supreme Court’s logic in that
case, we conclude that if the present appeal is deemed
moot, the defendants will not be barred from relitigating
the issue of the validity of the lease in a subsequent
action, precisely because, as a matter of law, the defen-
dants were unable to obtain review of the judgment.
As such, the defendants’ argument that if we determine
that the appeal is moot they will be collaterally estopped
from relitigating the issue of the validity of the lease
fails.

I
REPUTATION IN THE COMMUNITY

The defendants claim that their reputation in the com-
munity has been and will be adversely affected by the
eviction judgment rendered against them. For this prop-
osition, the defendants rely on State v. McElveen, 261
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Conn. 198, 215-16, 802 A.2d 74 (2002), in which our
Supreme Court deemed not moot the appeal from the
trial court’s revocation of the defendant’s probation and
order that he serve six months in prison even though
he had served all of his jail time. The court reasoned
that there were collateral consequences that reasonably
could ensue as a consequence of a probation revoca-
tion, such as a negative impact on a defendant’s stand-
ing in the community and the ability to secure
employment. Here, the defendants have failed to show
how a summary process eviction, in and of itself, dam-
ages aperson’s reputation in the community at all, much
less that it rises to the level such that we would be
inclined to recognize it as a collateral consequence that
would allow this court to review an otherwise moot
appeal. Contra Putman v. Kennedy, 279 Conn. 162, 900
A.2d 1256 (2006) (defendant’s otherwise moot appeal of
expired domestic violence restraining order reviewable
because of its reasonably possible negative impact on
reputation in community); Williams v. Ragaglia, 261
Conn. 219, 802 A.2d 778 (2002) (en banc) (foster parent’s
otherwise moot appeal regarding revocation of foster
care license deemed reviewable due in part to possibil-
ity that revocation information would be disseminated
through government agencies creating reasonable pos-
sibility of negative impact on reputation as foster par-
ent); Statewide Grievance Committee v. Whitney, 227
Conn. 829, 633 A.2d 296 (1993) (attorney’s otherwise
moot appeal of expired suspension reviewable because
of collateral consequences to attorney’s reputation).
Accordingly, we reject the defendants’ argument.

I
DISCLOSURE OF JUDGMENTS

Scott Wells is an attorney for the Mohegan Sun Casino
and claims that as an employee, he is required to main-
tain a gaming industry license. The defendants claim
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that his gaming license will be affected adversely by
the summary process judgment because he is required
to disclose all judgments against him in accordance with
certain gaming license requirements. The defendants do
not, however, explain how his license adversely will be
affected. Without more, we are unable to determine,
without speculating, whether there is a reasonable pos-
sibility that prejudicial collateral consequences will
occur.’ See Smith-Lawler v. Lawler, supra, 97 Conn.
App. 380. Because this court will not speculate on what
is not in the record, we decline to review this claim.
See State v. Hermann, 38 Conn. App. 56, 68, 668 A.2d
148, cert. denied, 235 Conn. 903, 665 A.2d 904 (1995).

We conclude that the defendants have failed to bring
to our attention any adverse collateral consequences
that will befall them, and, therefore, we cannot afford
them any practical relief. The appeal is moot.

The appeal is dismissed.

In this opinion the other judges concurred.

MICHAEL A. SANDERS v. JOSE C. DIAS ET AL.
(AC 28487)

Flynn, C. J., and Robinson and Pellegrino, Js.
Syllabus

The plaintiff, who owns property in a subdivision adjacent to that of the
defendants, brought this action for trespass, seeking, inter alia, to enjoin
the defendants from using a portion of the plaintiff’s driveway. The
defendants and their predecessors in title had used the front portion of
the driveway located at the plaintiff’s property since 1976. The trial
court rendered judgment for the defendants on the complaint and on

5 The defendants submitted an affidavit to this court in which Scott Wells
attested to the fact that as part of maintaining his gaming license, he is
required to disclose any and all judgments against him. That attestation is
merely a restatement of the argument made in the defendants’ brief and
does not provide this court any more information than what is already in
the record.
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their counterclaim in which they pleaded a right-of-way by necessity,
concluding that the defendants had an easement by implication over
the disputed portion of the plaintiff’s driveway. On the plaintiff’s appeal
to this court, held:

1. The plaintiff could not prevail on his claim that the trial court improperly
found an easement by implication where the defendants in their counter-
claim pleaded only a right-of-way by necessity; the allegations of the
defendants’ pleadings were sufficient to alert the trial court and the
plaintiff that they were claiming an easement by implication and, thus,
the plaintiff’s claim that the trial court rendered judgment for the defen-
dants on the basis of a theory that was not pleaded in the counterclaim
lacked merit.

2. The plaintiff could not prevail on his claim that the trial court improperly
applied the law regarding easements by implication, specifically, the
unity of title doctrine, which the Supreme Court has abandoned: although
the Supreme Court eliminated the former requirement that there be
unity of ownership to establish an easement by necessity, that court
did not make it improper to consider that there once existed unity
of title in easement cases and, thus, the trial court acted properly in
considering that there once was unity of title with respect to the proper-
ties in question here; moreover, although neither the subdivision docu-
ments nor the parties’ deeds contained any reference to an easement
or right-of-way and did not evince an intent by the grantor to establish
an easement over a portion of the plaintiff’s driveway, the trial court’s
finding that there existed an easement by implication was not clearly
erroneous and was supported by the evidence showing that the easement
was reasonably necessary for the fair enjoyment of the defendants’
property.

Because the trial court, in recognizing a right-of-way over the plaintiff’s
driveway, did not define the scope of the easement or the precise location
of the ten foot wide easement within the plaintiff’s twenty-five foot wide
driveway, the matter was remanded for a determination of the precise
scope and exact location of the defendant’s easement by implication
over a portion of the plaintiff’s driveway.

Argued March 12—officially released June 10, 2008
Procedural History

Action to enjoin the defendants from using certain
of the plaintiff’s real property, and for other relief,
brought to the Superior Court in the judicial district of
Middlesex, where the defendants filed a counterclaim;
thereafter, the matter was tried to the court, McWeeny,
J.; judgment for the defendants on the complaint and
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on the counterclaim, from which the plaintiff appealed
to this court. Affirmed; further proceedings.

William C. Bieluch, Jr., for the appellant (plaintiff).

Joshua A. Winnick, for the appellees (defendants).
Opinion

FLYNN, C. J. The plaintiff, Michael A. Sanders,
appeals from the judgment of the trial court in favor
of the defendants, Jose C. Dias and Lisa M. Murray, in
which the court concluded that the defendants had an
easement by implication over a portion of the plaintiff’s
driveway. On appeal, the plaintiff claims that the court
improperly (1) rendered judgment on the basis of a
theory that was not pleaded in the defendants’ counter-
claim, (2) applied the law regarding easements by impli-
cation, and (3) granted an overbroad and undefined
easement to the defendants. We affirm the judgment
of the trial court as to the grant of the easement by
implication but remand the case for further proceedings
to determine the precise scope and location of that
easement.

The court found the following facts, which are not
contested. “The lots which the parties own were parts
of a subdivision developed by Mario Demelis of Middle-
town . . . . The subdivision is described in a final sub-
division map . . . recorded in the Killingworth land
records on April 4, 1972. The subdivision declarations
of restrictions and covenants running with the land
were filed on August 7, 1975. . . . The subdivision doc-
uments and the parties’ deeds . . . do not reference
an easement or right-of-way in favor of the defendants
over the plaintiff’s property.

“The defendants’ property was developed first by the
developer and sold to the defendants’ predecessor in
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title in 1976. The plaintiff’s lot and home [were] subse-
quently developed and sold to the plaintiff’'s predeces-
sor in title in 1977. . . . The defendants and their
predecessors in title have used the front portion of the
driveway located on the plaintiff’s property since 1976.

“The subdivision map shows that the driveway for
the defendants’ lot should be on an area adjacent to lot
10 accessing Quarry Hill Road. The plaintiff’s property is
essentially situated behind the defendants’ lot but with
a lengthy [twenty-five] foot wide strip connecting the
lot to Quarry Hill Road. The plaintiff's driveway is
approximately 600 feet in length. The plaintiff, after
purchasing the property in 2003, learned that it
appeared that the defendants were encroaching on his
property with respect to the use of the portion of his
driveway adjacent to Quarry Hill Road. The defendants’
driveway encompasses a small portion of the plaintiff’s
driveway near Quarry Hill Road and then veers off
toward the defendants’ house.” (Citations omitted.)

On May 3, 2005, the plaintiff filed an action for tres-
pass, seeking to enjoin the defendants from continued
use of his property. The defendants, in turn, filed a
counterclaim seeking a declaratory judgment as to
whether they have a right-of-way over the plaintiff’s
land and the exact location of that right-of-way. After
a trial to the court, the court rendered judgment for
the defendants on the plaintiff’'s complaint and for the
defendants on their counterclaim, recognizing a right-
of-way in favor of the defendants “over the driveway
apron located on the plaintiff’s property. This right-of-
way measures approximately ten feet wide by twenty
feet long.” This appeal followed.

I

The plaintiff’s first claim appears to allege' that the
court improperly found an easement by implication

! The plaintiff’s brief at times is confusing. Initially, he argues: “The two
types of easements that the defendants appear to have requested from the
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where the defendants in their counterclaim pleaded
only a right-of-way by necessity. He also argues that
the defendant did not plead or prove “the existence
of a prescriptive easement and therefore none should
[have] been found by the trial court.” The plaintiff con-
tends that the defendants are bound by their pleadings
and that the court improperly rendered judgment for
the defendants on the basis of a theory that was not
pleaded in their counterclaim. We conclude that this
claim lacks merit.

“Once the pleadings have been filed, the evidence
proffered must be relevant to the issues raised therein.
. . . A judgment upon an issue not pleaded would not
merely be erroneous, but it would be void.” (Internal
quotation marks omitted.) Kelley v. Tomas, 66 Conn.
App. 146, 160-61, 783 A.2d 1226 (2001).

The plaintiff relies on the case of O’Brien v. Coburn,
39 Conn. App. 143, 664 A.2d 312 (1995), to support his
argument. In O’Brien, this court reversed the judgment
of the trial court, which had found an easement by
implication where the plaintiffs had pleaded the ele-
ments necessary for a prescriptive easement and not
for an implied easement. Id., 148-49. Explaining the
elements necessary to prove a prescriptive easement,
we stated: “With regard to a prescriptive easement,
General Statutes § 47-37 provides: ‘No person may

trial court are an easement by implication and an easement by necessity.” He
then argues that an “easement by necessity [is] now known as an easement by
implication . . . .” Later in his brief, the plaintiff argues that there was no
proof of a prescriptive easement, and “therefore none should [have] been
found by the trial court.” He then discusses the elements of an easement
by prescription in an attempt to demonstrate that one could not be proved
in this case. Finally, in his reply brief, the plaintiff argues: “In this case, the
trial court held that the defendants-appellees had an easement by implica-
tion, which the defendants-appellees had not alleged in their counterclaim.”
He then states that “[t]he argument of an easement by necessity fails in this
action.” We have done our best to characterize the defendant’s claim and
arguments accurately.
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acquire a right-of-way or any other easement from, in,
upon or over the land of another, by the adverse use
or enjoyment thereof, unless the use has been continued
uninterrupted for fifteen years.” In Connecticut, there-
fore, a prescriptive easement is established by proving
an open, visible, continuous and uninterrupted use for
fifteen years made under a claim of right.” (Internal
quotation marks omitted.) O’Brien v. Coburn, supra,
148.

We further explained that “[a]n implied easement is
typically found when land in one ownership is divided
into separately owned parts by a conveyance, and at
the time of the conveyance a permanent servitude exists
as to one part of the property in favor of another which
servitude is reasonably necessary for the fair enjoyment
of the latter property. . . . In the absence of common
ownership . . . an easement by implication may arise
based on the actions of adjoining property owners. . . .
There are two principal factors to be examined in
determining whether an easement by implication has
arisen: (1) the intention of the parties; and (2) whether
the easement is reasonably necessary for the use and
normal enjoyment of the dominant estate.” (Internal
quotation marks omitted.) Id.

Although the plaintiff argues the similarity between
the present case and the O’Brien case, we find the two
cases readily distinguishable. In O’Brien, the plaintiffs
pleaded a cause of action for a prescriptive easement,
claiming that they had “used the . . . driveway in an
open and visible manner continuously and uninter-
rupted, for a period greater than fifteen years, and
engaged in such use under a claim of right.” (Internal
quotation marks omitted.) Id., 148-49. We explained
that the complaint specifically did not contain the alle-
gations necessary to establish an easement by implica-
tion. Id., 149. In contrast, the defendants in the present
case specifically pleaded in their special defense that
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they have “a right-of-way over the front portion of the
plaintiff’s driveway.” They further pleaded in their coun-
terclaim that in order for them “to use and enjoy their
land, it is necessary that the existence and location of
their [right-of-way] over the defendant’s land and the
extent of permissible use be judicially determined.”

Additionally, we note that although there exists a
similarity between an easement by necessity and an
easement by implication; see Kelley v. Tomas, supra,
66 Conn. App. 169 n.5; these easements are not identical:
“The difference between the two types of easements
is that an easement by necessity requires the party’s
parcel to be landlocked, and an easement by implication
does not require that the parcel be landlocked.” Id., 170
n.5. The defendants, in their counterclaim and special
defenses, did not allege that their parcel was land-
locked. We conclude that the allegations in the defen-
dants’ pleadings were sufficient to alert the court and
the plaintiff that the defendants were claiming an ease-
ment by implication. Accordingly, we conclude that the
plaintiff’s first claim is without merit.

II

The plaintiff next claims that the court improperly
applied the law regarding easements by implication.
Specifically, the plaintiff argues that the court improp-
erly applied the unity of title doctrine in this case, which,
he argues, the Supreme Court specifically abandoned
in Bolan v. Avalon Farms Property Owners Assn., Inc.,
250 Conn. 135, 144-45, 735 A.2d 798 (1999) (en banc).
Without the improper application of this doctrine, the
plaintiff argues, the court could not have recognized
an easement in favor of the defendants. We do not agree.

Initially, we address the plaintiff’s assertion that it
became improper for the court to consider prior unity
of title in implied easement cases after the Supreme
Court’s decision in Bolan. Although the requirements
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to establish an easement by necessity once required a
showing of unity of ownership; see Curtin v.
Franchetti, 156 Conn. 387, 389, 242 A.2d 725 (1968); in
Bolan, our Supreme Court eliminated that requirement.
See Bolan v. Avalon Farms Property Owners Assn.,
Inc., supra, 250 Conn. 144-45. In abrogating that doc-
trine, however, the Supreme Court did not make it
improper to consider that there once existed unity of
title in easement cases. See generally Kelley v. Tomas,
supra, 66 Conn. App. 169-70 n.5. Rather, it simply omit-
ted the requirement that there be unity of title to estab-
lish an easement. Accordingly, we conclude that the
court acted properly in considering that there once was
unity of title in this case.

We next must decide the appropriate standard of
review for a claim challenging the existence of an ease-
ment by implication. The plaintiff, in his main appellate
and reply briefs, states that the appropriate standard
of review is the clearly erroneous standard. During oral
argument before this court, however, he argued that
our review is plenary. The defendants, in their appellate
brief, also contend that we should employ a plenary
standard of review in this case but, during oral argu-
ment, asserted that a mixed standard of review is neces-
sary. We acknowledge that case law on this issue is
somewhat confusing. In Utay v. G.C.S. Realty, LLC, 72
Conn. App. 630, 806 A.2d 573 (2002), this court stated:
“The finding of an easement by implication is a question
of law. . . . Our review is, therefore, plenary.” (Cita-
tion omitted.) Id., 636. In Gemmell v. Lee, 59 Conn. App.
572, 757 A.2d 1171, cert. denied, 254 Conn. 951, 762 A.2d
901 (2000), however, we explained that “[w]e determine
whether the grantor intended to establish an easement
by an examination of the deeds, maps and recorded
instruments introduced as evidence. Intent as
expressed in deeds and other recorded documents is
a matter of law. . . . [Additionally, however] [w]e must
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. examine the facts found by the court as relevant
to the establishment of the particular dimensions of the
easement.” (Citation omitted; internal quotation marks
omitted.) Id., 576. In Perkins v. Fasig, 57 Conn. App.
71, 78-79, 747 A.2d 54, cert. denied, 253 Conn. 925, 754
A.2d 797 (2000), we explained that “[a]lthough the intent
of a grantor to create an easement as expressed in
deeds, maps and recorded instruments is a question of
law, those documents must be considered in light of
the surrounding circumstances to determine the nature
and extent of the easement.” After reversing the judg-
ment of the trial court, because we concluded as a
matter of law that the defendants did have implied
easements over the land of the plaintiff, we remanded
the case to the trial court for further proceedings to
make factual determinations as to the nature and extent
of those easements. Id., 79.

Recently, our Supreme Court explained: “Although
in most contexts the issue of intent is a factual question
on which our scope of review is limited . . . the deter-
mination of the intent behind language in a deed, consid-
ered in the light of all the surrounding circumstances,
presents a question of law on which our scope of review
is plenary. . . . Nevertheless, [t]he determination of
the scope of an easement is a question of fact . . .
[and the] decision as to what would constitute a reason-
able use of a right-of-way is for the trier of fact whose
decision may not be overturned unless it is clearly erro-
neous.” (Citation omitted; internal quotation marks
omitted.) Stefanoni v. Duncan, 282 Conn. 686, 699, 923
A.2d 737 (2007).

In the present case, it is undisputed that the deeds
contain no mention of an easement or right-of-way,
nor do they contain a reference to any document from
which an easement might be implied; accordingly, we
must look beyond the deeds to determine whether there
exists an easement by implication. In considering the
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appropriate standard to employ in looking beyond the
deeds, we find very instructive the explanation offered
by the Supreme Court in Stankiewicz v. Miami Beach
Assn., Inc., 191 Conn. 165, 464 A.2d 26 (1983), a case
in which “[t]he issue presented [was] confined to a
claim of an implied easement to roadways based upon
a descriptive reference in a deed to a map [that showed
those roadways].” Id., 169 n.6. The court distinguished
a situation in which an easement can be inferred
because of a reference contained in the deed from a
situation in which a deed contains nothing from which
such an inference could be drawn. The court explained
that in “a situation wherein a conveyor, by deed, trans-
fers a portion of his land and the conveyor’s prior use
of the land conveyed can give rise to an implied ease-
ment in the land conveyed in favor of the land retained
. . . the issue is usually a question of fact resting upon
anumber of considerations. See 3 Powell, Real Property
§ 411.” Stankiewicz v. Miami Beach Assn., Inc., supra,
169 n.6; see also D’Amato v. Weiss, 141 Conn. 713, 718,
109 A.2d 586 (1954) (“[T]he conception underlying the
creation of an easement by implication is that the par-
ties are presumed to have intended the grant of an
easement. . . . This presumption, however, is one of
fact, and whether a grant is to be implied in any given
case depends upon the intent of the parties as ascer-
tained from the terms of the deed and the facts of the
case.” [Citation omitted.]). Accordingly, we conclude
that the appropriate standard of review as to the factual
determination that there exists an easement by implica-
tion in the present case is the clearly erroneous
standard.

The plaintiff argues that “there was no deed, map or
note indicating any intention with respect to creating
an easement for access . . . . To the contrary, the pro-
posed building sketch [in the record] indicates that the
access to lot no. 11 was to be located at the other side
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of the property alongside lot no. 10 on the subdivision
map . . . In this case, there are no documents provid-
ing for any rights of access and therefore nothing for
the court to construe as to the intention of the parties.”
Although we agree that there are no documents that
evince an intent by the grantor to establish an easement
over a portion of the plaintiff’'s driveway, that is not
the only manner in which an easement by implication
may be established. See Stankiewicz v. Miami Beach
Assn., Inc., supra, 191 Conn. 169 n.6; D’Amato v. Weiss,
supra, 141 Conn. 718.

“An implied easement is typically found when land
in one ownership is divided into separately owned parts
by a conveyance, and at the time of the conveyance a
permanent servitude exists as to one part of the prop-
erty in favor of another which servitude is reasonably
necessary for the fair enjoyment of the latter property.
. . . We examine two principal factors in determining
whether an easement by implication has arisen. . . .
First, we look to the intention of the parties and, second,
we consider whether the easement is reasonably neces-
sary for the use and normal enjoyment of the dominant
estate.” (Citations omitted; internal quotation marks
omitted.) Martin Drive Corp.v. Thorsen, 66 Conn. App.
766, 776, 786 A.2d 484 (2001).

The court found that both the plaintiff’s and the defen-
dants’ lots had been owned and developed by Demelis
as part of a subdivision. The defendants’ lot was devel-
oped first and sold to the defendants’ predecessor in
title in 1976. The plaintiff’s lot was developed and sold
to the plaintiff’'s predecessor in title in 1977. Neither
the subdivision documents nor the parties’ deeds con-
tain any reference to an easement or right-of-way in
favor of the defendants over the plaintiff’'s property.
Although the subdivision map shows the driveway for
the defendants’ lot on the opposite side of their prop-
erty, away from the plaintiff’s driveway, the driveway
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on the map was never constructed by the developer.
The court also found that the defendants and their pre-
decessors in title always have used the front portion
of the plaintiff’'s driveway for access to their property.
On the basis of these findings, the court concluded that
at the time the parcels were severed, “an apparently
permanent and obvious servitude (an easement or right-
of-way over a small portion of the driveway for lot 12)
was imposed in favor of the defendants’ predecessors
in title.”

In evaluating the reasonably necessary factor for an
easement by implication, we have explained: “[I]n so
far as necessity is significant [for an easement by impli-
cation] it is sufficient if the easement is highly conve-
nient and beneficial for the enjoyment of the dominant
estate.” (Internal quotation marks omitted.) Gemmell
v. Lee, supra, 59 Conn. App. 577. The court, in examining
the reasonable necessity element, found that the defen-
dants were credible in their testimony that it would
cost more than $22,000 to construct a driveway on their
own property and that because of ledge, blasting would
have to be done. Although the plaintiff complains on
appeal that the court accepted the testimony of the
defendants, issues of credibility are for the trier of fact,
and we, on appeal, cannot evaluate the credibility of
the witnesses. See Bristol v. Tilcon Minerals, Inc., 284
Conn. 55, 65, 931 A.2d 237 (2007) (“[I]n a case tried
before a court, the trial judge is the sole arbiter of the
credibility of the witnesses and the weight to be given
specific testimony. . . . On appeal, we do not retry the
facts or pass on the credibility of witnesses.” [Internal
quotation marks omitted.]).

After hearing the testimony and reviewing the other
evidence, the court found that “based on the significant
cost of relocating a driveway to the defendants’ home,
the risks associated with the blasting near the defen-
dants’ home, the limited impact . . . on the plaintiff’s
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property . . . the grade of the defendants’ property,
and safety issues associated with the construction of
asteep driveway,” the easement was “reasonably neces-
sary for the fair enjoyment of the defendants’ property.”
A review of the evidence presented indicates that the
court’s factual findings have support in the record.
Accordingly, they are not clearly erroneous.

I

The plaintiff’s final claim is that the court improperly
granted an overbroad and undefined easement to the
defendants. We agree.

“The determination of the scope of an easement is
a question of fact. . . . [W]e have stated that [t]he use
of an easement must be reasonable and as little burden-
some to the servient estate as the nature of the easement
and the purpose will permit. . . . The decision as to
what would constitute a reasonable use of a right-of-
way is for the trier of fact whose decision may not
be overturned unless it is clearly erroneous.” (Internal
quotation marks omitted.) First Union National Bank
v. Eppoliti Realty Co., 99 Conn. App. 603, 608, 915 A.2d
338 (2007).

In this case, the court specifically “awarded judgment
recognizing a right-of-way over the driveway apron
located on the plaintiff's property. This right-of-way
measures approximately ten feet wide by twenty feet
long.” The judgment did not define the scope of the
easement or the precise location of the ten foot wide
easement within the plaintiff’s twenty-five foot wide
driveway.

In other cases in which a trial court has failed to
determine the precise scope of a remedial order, the
Supreme or Appellate Courts have remanded the matter
to the trial court for further proceedings to determine
the precise remedy. See, e.g., McBurney v. Cirillo, 276
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Conn. 782, 823, 889 A.2d 759 (2006) (remanding for
determination of scope of implied easement); A & M
Realty v. Dahms, 217 Conn. 95, 103, 584 A.2d 466 (1991)
(affirming judgment but remanding for modification of
monetary award); First Union National Bank v. Eppol-
iti Realty Co., supra, 99 Conn. App. 611 (remanding
for determination of scope of easement by necessity);
Simone v. Miller, 91 Conn. App. 98, 112, 881 A.2d 397
(2005) (remanding for determination of scope of right-
of-way); Detar v. Coast Venture XXVX, Inc., 74 Conn.
App. 319, 324, 811 A.2d 273 (2002) (remanding with
direction to recalculate damages); Glasson v. Portland,
6 Conn. App. 229, 237, 504 A.2d 550 (1986) (remanding
for hearing on nature and scope of injunction). Accord-
ingly, in this case a remand is necessary for the court
to determine the precise scope and exact location of
the defendants’ easement by implication over a portion
of the plaintiff’s driveway.

The judgment is affirmed as to the grant of the ease-
ment by implication and the case is remanded for fur-
ther proceedings consistent with this opinion.

In this opinion the other judges concurred.

ROBERT A. SOKOLOSKI v. CAMERON A.
MCCORISON ET AL.
(AC 28436)

McLachlan, Lavine and Foti, Js.
Syllabus

The plaintiff brought this quiet title action in connection with a dispute
over the location of the boundary between the plaintiff’s property and
adjacent property owned by the defendants C and A. The trial court
rendered judgment for the plaintiff in part, from which C and A appealed
to this court. Held that the trial court’s finding that the plaintiff was the
owner in fee simple of the disputed land was not clearly erroneous and
was supported by the evidence in the record, which included deeds of
conveyance, surveys and testimony from fact and expert witnesses, the
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trial court having been free to find credible the testimony of one surveyor
as to the location of the disputed boundary and to reject that of a second
surveyor placing the boundary in a different location.

Argued March 11—officially released June 10, 2008
Procedural History

Action to quiet title to certain real property, and for
other relief, brought to the Superior Court in the judicial
district of Hartford, where the action was withdrawn
as against the defendant Connecticut Attorneys Title
Insurance Company; thereafter, the matter was tried
to the court, Hon. Richard M. Rittenband, judge trial
referee; judgment for the plaintiff in part, from which
the named defendant et al. appealed to this court.
Affirmed.

Henry C. Ide, for the appellants (named defendant
et al.).

Timothy Brignole, with whom, on the brief, was Jurt
E. Taalman, for the appellee (plaintiff).

Opinion

LAVINE, J. The defendants, Cameron A. McCorison
and his mother, Andrea McCorisin,' appeal from the
judgment of the trial court rendered in favor of the
plaintiff, Robert A. Sokoloski, in this quiet title action
concerning a boundary dispute. On appeal, the defen-
dants claim, alternatively, that the court improperly
concluded that the plaintiff (1) was the fee simple owner
of the land in dispute, (2) had a right-of-way over the
land in dispute by way of adverse possession and (3)
had a prescriptive easement over the land in dispute.?

! Mary Ann Krasnoger and the Connecticut Attorneys Title Insurance Com-
pany also were named as defendants. Krasnoger is not a party to this appeal,
and the action against the title insurance company was withdrawn before
trial. We therefore refer in this opinion to the McCorisons as the defendants

2The court rendered judgment in favor of the plaintiff on counts one
(adverse possession), two (quiet title) and three (precriptive easement) of
his complaint and for Mary Ann Krasnoger, a former owner of the plaintiff’s
land, on counts four and five.
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We conclude that the court properly determined that
the plaintiff was the fee simple owner of the land in
dispute and, therefore, affirm the judgment of the
trial court.?

In its detailed memorandum of decision, the court
found the following relevant facts, which are not in
dispute. In 1953, Thomas Krasnoger, Sr., and his wife,
Agnes Krasnoger (Krasnoger parents), owned thirty
acres of land from east of North Road in East Granby to
the Granby-East Granby town line, known as 56 North
Road. On January 9, 1954, the Krasnoger parents subdi-
vided a portion of their land to the south by quitclaiming
two parcels of it, one to their son, Thomas Krasnoger,
Jr., and one to their son, Frank Krasnoger. Thomas
Krasnoger, Jr., received what is now known as 54 North
Road, and Frank Krasnoger received what is now
known as 52 North Road. The dispute in this case con-
cerns the boundary between 54 North Road and 56
North Road, which arose subsequent to the plaintiff’s
purchasing 54 North Road from Thomas Krasnoger, Jr.,
and Mary Ann Krasnoger on September 28, 1993.

The defendants obtained interests in 56 North Road
by devise from Agnes Krasnoger. In 2004, Wilson M.
Alford, Jr., prepared an A-2 survey (Alford survey) as
part of the settlement of the estate of Agnes Krasnoger.
After receiving the Alford survey, Cameron McCorison
confronted the plaintiff regarding the location of the
boundary between 56 North Road and 54 North Road.
Steven C. Cotton, Sr., of Henry C. Cotton & Associates,
prepared an A-2 survey dated September 17, 2004,
revised October 19, 2004 (Cotton survey).

3 Because we conclude that the court properly determined that the plaintiff
was the fee simple owner of the land in dispute, we need not consider the
defendants’ other claims.

* Thomas Krasnoger, Jr., quitclaimed 54 North Road through a straw man
to himself and to Mary Ann Krasnoger in 1956. The quitclaim deeds were
placed into evidence.
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By complaint dated December 9, 2004, the plaintiff
alleged six counts to settle the issue of the land in
dispute created by the question of the location of the
boundary between 54 North Road and 56 North Road.
Only count two, alleged pursuant to General Statutes
§ 47-31, the quiet title statute, is at issue here. In simplest
terms, the question is whether the boundary between
the two properties extends easterly and perpendicularly
from North Road, as the plaintiff claims, or whether
the southern boundary of 56 North Road extends south-
easterly from North Road forming an obtuse angle, as
the defendants claim. The land in dispute lies between
the claimed perpendicular boundary and the claimed
obtuse boundary. The evidence presented at trial, which
was held in July, 2006, consisted of testimony from fact
and expert (surveyor) witnesses, deeds of conveyance
and surveys concerning the subject properties and
other documents.’

On the basis of the totality of the evidence, the court
found by clear and convincing evidence that the plaintiff
is the owner in fee simple of the area marked as “dis-
puted area” in the plaintiff’s exhibit four, the Cotton
survey. To make that determination, the court found
that the boundary between 54 North Road and 56 North
Road runs east, perpendicular to North Road, as the
plaintiff claimed. The court ordered Cotton to prepare
an A-2 survey of 54 North Road in accordance with
the court’s findings with appropriate language for the

® Cotton testified that his firm was asked to examine the land records to
ascertain what they indicated and then to perform a boundary survey of
the property. Cotton examined deeds in the East Granby land records. No
map was filed on the land records when the Krasnoger parents subdivided
their land. No maps were filed between 1954 and September, 2004, that
identified 52 North Road, 54 North Road and 56 North Road. Cotton found
maps of abutting properties that depicted the boundaries of 56 North Road,
prior to its subdivision. Cotton used the quitclaim deeds of the Krasnoger
parents to Thomas Krasnoger, Jr., and to Frank Krasnoger to establish the
boundaries of 54 North Road.
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court’s signature to be placed on the land records of
the town of East Granby. The defendants appealed.

On appeal, the defendants claim that the court
improperly found, pursuant to § 47-31,° that the plaintiff
was the fee simple owner of the land in dispute. In their
brief, the defendants do not dispute that the plaintiff
is the owner in fee simple of a piece of property in the
shape of a parallelogram on North Road with 130 feet
of frontage on North Road and running 200 feet to the
rear in a generally southeasterly direction. The defen-
dants contend, however, that the court erroneously
found that the deeds to 54 North Road described the
shape of 54 North Road as being a rectangle.

“[W]here the factual basis of the court’s decision is
challenged we must determine whether the facts set
out in the memorandum of decision are supported by
the evidence or whether, in light of the evidence and
the pleadings in the whole record, those facts are clearly
erroneous.” (Internal quotation marks omitted.) Rem-
ington Investments, Inc. v. National Properties, Inc.,
49 Conn. App. 789, 797, 716 A.2d 141 (1998). “A court’s
determination is clearly erroneous only in cases in
which the record contains no evidence to support it,
or in cases in which there is evidence, but the reviewing
court is left with the definite and firm conviction that a
mistake has been made.” (Emphasis in original; internal
quotation marks omitted.) MacDonald v. Pinto, 62
Conn. App. 317, 320, 771 A.2d 156 (2001).

In support of their claim, the defendants argue that
the court improperly relied on the testimony of Mary

b General Statutes § 47-31 (a) provides in relevant part: “An action may
be brought by any person claiming title to, or any interest in, real . . .
property . . . against any person who may claim to own the property . . .
in fee . . . adverse to the plaintiff . . . for the purpose of determining such
adverse estate, interest or claim, and to clear up all doubts and disputes
and to quiet and settle the title to the property. . . .”
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Ann Krasnoger, the plaintiff and Cotton as to the loca-
tion of the boundary between 54 North Road and 56
North Road, which is relevant only to the plaintiff’s
claim of adverse possession’ and is not written indicia
of title in contravention of § 47-31 (f)® and Clark v.
Drska, 1 Conn. App. 481, 473 A.2d 325 (1984).

This court has construed § 47-31 (f) “as requiring a
determination of record title before the issue of adverse
possession is reached. Such a construction is based on
the fact that the statute lists things which fall into the
same category, that of written documentation of title.
If the words ‘sources of title’ were broad enough to
include facts comprising adverse possession, the words
‘determine the construction of the same’ would make
no sense. It is the written indicia of title to which the
statute refers.” Id., 488.

The court found that the plaintiff’'s exhibit three, a
mortgage survey prepared for Society for Savings in
April, 1956, describes 54 North Road as being rectangu-
lar in shape. Although the court found that the Society
for Savings survey was only a class D survey, all of the
deeds in the chain of title from the Krasnoger parents
to the plaintiff describe 54 North Road as being a rectan-
gle, namely, 130 feet along North Road and the easterly
boundary and 200 feet on the northerly and southerly
boundaries.

The court found the plaintiff’s exhibit five to be partic-
ularly damaging to the defendants’ case. Exhibit five is
an application for a building permit dated July 2, 1958,
signed by Thomas Krasnoger, Jr., for permission to
build a garage. The application states that the side yard

"In count one of his complaint, the plaintiff alleged that he had acquired
fee ownership of the land in dispute by way of adverse possession.

8 General Statutes § 47-31 (f) provides: “The court shall hear the several
claims and determine the rights of the parties, which derived from deeds,
wills or other instruments or sources of title, and may determine the con-
struction of the same, and render judgment determining the questions and
disputes and quieting and settling the title to the property.”
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from the most northerly corner of the garage to the
northerly boundary of the property owned by Thomas
Krasnoger, Jr., and Mary Ann Krasnoger is fifty feet.
Using the scale on the Cotton survey, fifty feet would
extend to the boundary line claimed by the plaintiff.
Using the same scale to measure the most northernly
corner of the garage to the boundary claimed by the
defendants would be a distance of five feet. Five feet
is less than the setback required by the East Granby
zoning code, which went into effect in 1957. The court
found most important the belief of Thomas Krasnoger,
Jr., expressed in the building application, that the side
yard was fifty feet from his property line.

On the basis of our review of the pleadings, the court’s
memorandum of decision and the evidence presented
at trial, we conclude that the court’s decision is
grounded in written indicia of title. See footnote 5; cf.
Loeb v. Al-Mor Corp., 42 Conn. Sup. 279, 615 A.2d 182
(1991) (quieting title pursuant to deeds in chains of title
and stipulation of parties), aff’d, 224 Conn. 6, 615 A.2d
149 (1992). At trial, the court was presented with two
class A-2 surveys, both prepared in 2004. It is significant
that the court made a specific and detailed finding of
credibility. It found Cotton to be a more credible expert
witness than Alford.” A reviewing court does not judge

 The Alford survey is primarily concerned with the present boundaries
of 56 North Road, and Alford did not perform a comprehensive examination
of the field, as did Cotton. Alford relied on only one map, that of the adjacent
Serafin property. The court also noted that Alford misspelled the plaintiff’s
name on his survey, contradicted himself and was inarticulate during his tes-
timony.

Moreover, the court found the plaintiff and Cotton to be more credible
witnesses than Mary Ann Krasnoger, as her testimony at trial was often at
odds with her deposition testimony, in which she admitted that the shape
of 54 North Road was a rectangle. The court found a notation on the Cotton
survey determinative. The Cotton survey “with the name correctly spelled,
dated September 17, 2004, and revised October 19, 2004, to show the disputed
area . . . was made on or about the time of the revision . . . .”

The notation states: “In October, 2004, former owner Mary Ann Krasnoger,
present owner Robert A. Sokoloski and Stephen S. Cotton, Sr., L.S. met at site
to review disputed southerly property line of land now owned by Cameron A.
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the credibility determinations of the trier of fact. “Credi-
bility must be assessed . . . not by reading the cold
printed record, but by observing firsthand the witness’
conduct, demeanor and attitude.” (Internal quotation
marks omitted.) McCarthy v. Ward Leonard Electric
Co., 104 Conn. App. 535, 545, 935 A.2d 189 (2007). “It
is the quintessential function of the finder of fact to
reject or accept evidence and to believe or disbelieve
any expert . . . . The trier may accept or reject, in
whole or in part, the testimony of an expert.” (Internal
quotation marks omitted.) Chesler v. Derby, 96 Conn.
App. 207, 218, 899 A.2d 624, cert. denied, 280 Conn. 909,
907 A.2d 88 (2006).

The judgment is affirmed.

In this opinion the other judges concurred.

RICHARD P. GIANNAMORE ».
DONALD E. SHEVCHUK
(AC 28058)

Bishop, Harper and Robinson, Js.
Syllabus

The plaintiff, a self-employed painter, sought to recover damages for mali-
cious prosecution from the defendant public defender in connection
with a contract dispute between the parties over certain painting work
the plaintiff was to perform at the defendant’s house. The plaintiff had
instituted the action here after the dismissal of a criminal matter charging
the plaintiff with the crime of larceny in the third degree in connection
with his retention of certain money paid to him by the defendant for
certain work that the plaintiff had failed to complete. After the jury
returned a verdict in favor of the plaintiff, the trial court granted the
defendant’s motion to set aside the verdict and rendered judgment in

McCorison abutting land owned by Robert A. Sokoloski. See line ‘A’ to ‘B’
as depicted on this plan. According to Mary Ann Krasnoger, said line is
the recognized property line that she and her deceased husband, Thomas
Krasnoger, Jr., maintained from January, 1954 to September 1993, and is also
the line shown to Robert A. Sokoloski at time of conveyance in September of
1993.”
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favor of the defendant, from which the plaintiff appealed to this
court. Held:

1. The trial court improperly granted the defendant’s motion to set aside
the verdict; that court improperly determined that the plaintiff failed to
satisfy his burden of proving that the defendant lacked probable cause
to bring his complaint to the police and to initiate criminal proceedings
against the plaintiff, as a reasonable person in the position of the defen-
dant would not believe that he had grounds for prosecuting a criminal
action, there being ample evidence in the record from which the jury
could have found that the defendant was aware that the plaintiff believed
that he was entitled to certain additional money paid to him by the
defendant and that the plaintifflacked the intent to deprive the defendant
of his money wrongfully.

2. The defendant could not prevail on his claim, raised as an alternate
ground for affirming the judgment, that there was insufficient evidence
to support the jury’s findings that he initiated the criminal proceedings
against the plaintiff and acted with malice or an improper purpose other
than bringing an offender to justice: the jury’s finding that the defendant
initiated the criminal proceedings against the plaintiff was supported
by ample evidence in the record showing that the defendant contacted
the police and a prosecutor seeking the prosecution of the plaintiff, that
his persistence was a determinative factor in the decision to commence
the prosecution of the plaintiff, that he provided misleading information
to the investigating officer and that he failed to make a full and truthful
disclosure of the actions of the plaintiff by failing to mention an amend-
ment to the parties’ contract, which explained the plaintiff’s retention
of the defendant’s money; moreover, there was sufficient evidence from
which the jury could have found that the defendant acted with malice
or a purpose other than bringing a criminal offender to justice, as the
jury could have found that the defendant improperly used criminal
proceedings to recover money from a contractual dispute and not to
bring the plaintiff to justice.

Argued January 16—officially released June 10, 2008
Procedural History

Action to recover damages for malicious prosecution,
and for other relief, brought to the Superior Court in
the judicial district of Waterbury and tried to the jury
before Gallagher, J.; verdict for the plaintiff; thereafter,
the court granted the defendant’s motion to set aside
the verdict and rendered judgment in favor of the defen-
dant, from which the plaintiff appealed to this court.
Reversed, further proceedings.
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William S. Palmieri, for the appellant (plaintiff).

Jane G. Beddall, with whom was Terence A. Zemetis,
for the appellee (defendant).

Opinion

ROBINSON, J. This appeal arises out of a malicious
prosecution action brought by the plaintiff, Richard P.
Giannamore, against the defendant, Donald E. Shev-
chuk. On appeal, the plaintiff claims that the trial court
improperly set aside the jury’s verdict and concluded
that he had failed to establish that the defendant acted
without probable cause to initiate criminal proceedings
against him.! Additionally, the defendant claims, as
alternate grounds for affirming the judgment of the
court, that there was insufficient evidence to support
the jury’s findings that (1) he initiated the criminal pro-
ceedings against the plaintiff and (2) he acted with
malice or an improper purpose other than bringing an
offender to justice. We agree with the plaintiff and dis-
agree with the defendant. Accordingly, we reverse the
judgment of the trial court.

The following facts and procedural history are neces-
sary for our discussion. The plaintiff commenced a five

!'In his statement of issues, the plaintiff set forth the following claims: (1)
whether the jury found that he proved at trial that the defendant committed
malicious prosecution; (2) whether the court properly submitted the issue
of probable cause to the jury; (3) whether the court erred in finding that
probable cause existed to arrest; (4) whether the court abused its discretion
in directing the verdict; and (5) whether the court improperly set aside the
verdict of the jury. We note that the court, in accordance with its decision
on the motion to set aside the jury’s verdict, granted the defendant’s motion
for a directed verdict. We therefore consider these claims together. Further-
more, because the plaintiff’s first and second claims are subsumed in the
broader question of whether the court improperly set aside the jury’s verdict
and concluded that he had failed to establish that the defendant acted
without probable cause to initiate criminal proceedings against the plaintiff,
we do not address them separately. See State v. Olenick, 98 Conn. App. 638,
6401n.1,910 A.2d 1002 (2006), cert. denied, 281 Conn. 920, 918 A.2d 273 (2007).
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count action against the defendant on March 5, 2001.2
The operative complaint, dated March 22, 2006, set forth
a single count of malicious prosecution. This action
originated out of a contract dispute between the plain-
tiff, a self-employed painter, and the defendant, a public
defender in the Bristol courthouse.

On August 22, 1995, the parties entered into two writ-
ten contracts. The first was for the interior of the defen-
dant’s house. The plaintiff was to paint the interior
walls, ceilings and trim work in exchange for $5000.
The plaintiff acknowledged the receipt of a $3000
deposit with the balance due upon completion. The
second contract required the plaintiff to paint the exte-
rior of the house. The plaintiff accepted a $2000 deposit
for the exterior contract.

The interior contract required the plaintiff to com-
plete the painting of the interior ten days after all of
the interior trim work had been installed by a different
contractor. It further stated that the plaintiff was not
responsible for time lost because materials had not
arrived or been installed. By September 20, 1995, neither
the interior nor the exterior painting had been com-
pleted. On that date, the parties executed a written
amendment to the two August 22, 1995 contracts. The
prior contracts remained in effect, but the two deposits
were now applied exclusively to the interior painting
contract, paying it in full. The plaintiff also acknowl-
edged the receipt of an additional sum of money,
approximately $1666. Ultimately, the interior painting

% The initial complaint alleged abuse of process, malicious prosecution,
violation of the Connecticut Unfair Trade Practices Act (CUTPA), General
Statutes § 42-110a et seq., intentional infliction of emotional distress and
negligent infliction of emotional distress. The court granted the defendant’s
motion to strike the CUTPA and intentional infliction of emotional distress
counts. The court subsequently granted the defendant’s motion for summary
judgment with respect to the abuse of process and negligent infliction of
emotional distress counts.
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was never completed, and the exterior painting was
never commenced.

In November, 1995, the defendant contacted Christo-
pher Bartolotta, a state police trooper, regarding the
painting of the house. Bartolotta advised him that his
situation should be addressed as a civil matter in the
court system. The defendant subsequently spoke with
a prosecutor at the Bristol courthouse. The prosecutor
advised the defendant to send the plaintiff a letter
demanding the return of the money.?

On December 27, 1995, the defendant again contacted
Bartolotta. Bartolotta took a statement from the defen-
dant, reviewed certain documents and contacted the
office of the state’s attorney. In his written statement,
the defendant alleged that the “total amount [the plain-
tiff] stole . . . by not doing the agreed work, not show-
ing up and continually asking me for additionally money
was $3666.00.” As a result of his investigation, Barto-
lotta prepared an application for an arrest warrant. A
prosecutor in the Bristol courthouse, where the defen-
dant worked, reviewed and approved the arrest warrant
application. It then was signed by a judge of the Superior
Court. Neither the defendant’s written statement nor
Bartolotta’s arrest warrant application mentioned the
terms of the amended contract. Furthermore, the arrest
warrant indicated that $3666 had been stolen: $2000
from the initial deposit on August 22, 1995, and the
$1666 payment made on September 22, 1995.*

3 The defendant testified that he sent the following letter to the plaintiff’s
address: “[P]lease return to me immediately the $3665 I gave you toward
materials and payment for painting the outside of my house. If I do not hear
from you within seven days from receipt of this letter, I will report your
activity to all appropriate authorities and institute whatever action is appro-
priate and necessary.” The address on the letter matched the plaintiff’s
address on the contract. The defendant further stated that he telephoned
the plaintiff and recorded the text of the letter on the plaintiff's answer-
ing machine.

4 The record reveals that the parties amended the contract on September
20, 1995, and that the plaintiff acknowledged the receipt of $1666 on that



308 JUNE, 2008 108 Conn. App. 303

Giannamore v. Shevchuk

On March 6, 1996, the plaintiff was arrested at his
home for committing the crime of larceny in the third
degree in violation of General Statutes § 53a-124. Inci-
dent to his arrest, the plaintiff was searched and a
double edged knife was found on his person. As a result,
the plaintiff also was charged with carrying a dangerous
weapon in violation of General Statutes § 53-206 (a).

The plaintiff paid attorney John R. Williams $14,000
to represent him with respect to the pending criminal
charges. The larceny case eventually was transferred
from the Bristol courthouse to Hartford. That case was
nolled and dismissed on September 1, 1998.

The plaintiff’s malicious prosecution action was tried
before the jury. At the conclusion of the plaintiff’s case,
the defendant moved for a directed verdict. After hear-
ing argument, the court reserved its decision on the
defendant’s motion. The court submitted interrogato-
ries to the jury as requested by the defendant. The jury
returned a verdict in favor of the plaintiff and awarded
the plaintiff a total of $39,000 in damages, subject to a
setoff of $6665.

Following the jury’s verdict, the defendant filed a
motion to set aside, a motion for remittitur, a motion
for a decision on the motion for a directed verdict and
an application for a judicial determination of probable
cause. On September 1, 2006, the court issued a memo-
randum of decision granting the motion to set aside
the verdict.? The court concluded that “[b]ased on the
undisputed facts . . . the plaintiff cannot sustain his
burden of proving that the defendant lacked probable
cause to bring his complaint to the police.” The court
reasoned that the plaintiff himself acknowledged that
he took money from the defendant and never returned

date, not on September 22, 1995, as indicated in paragraph seven of the
arrest warrant application.

>We note that the court never considered the defendant’s motion for
remittitur.
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to the house. In the view of the court, these facts sup-
ported the defendant’s reasonable belief that the plain-
tiff had taken more than $1000 and wrongfully refused
to return it. Because the plaintiff had failed to prove
that the defendant lacked probable cause, his claim
for malicious prosecution likewise failed. This appeal
followed. Additional facts will be set forth as necessary.

I

On appeal, the plaintiff claims that the court improp-
erly set aside the jury’s verdict® and improperly con-
cluded that he had failed to establish that the defendant
acted without probable cause to initiate criminal pro-
ceedings. Although the plaintiff has briefed these claims
separately, in our view, they are intertwined, with the
latter being the key issue. Simply put, the dispositive
issue is whether the court properly determined that the
defendant had probable cause to initiate criminal pro-
ceedings.

To facilitate our discussion, it is appropriate to set
forth the legal principles regarding the tort of malicious
prosecution. “The interest in freedom from unjustifiable
litigation is protected by actions for malicious prosecu-
tion and abuse of process. . . . In malicious prosecu-
tion cases . . . the emphasis is upon the misuse of

6 “The standard of review governing our review of a trial court’s denial
of a motion to set aside the verdict is well settled. The trial court possesses
inherent power to set aside a jury verdict which, in the court’s opinion, is
against the law or the evidence. . . . [The trial court] should not set aside
a verdict where it is apparent that there was some evidence upon which
the jury might reasonably reach [its] conclusion, and should not refuse to
set it aside where the manifest injustice of the verdict is so plain and palpable
as clearly to denote that some mistake was made by the jury in the application
of legal principles. . . . Ultimately, [t]he decision to set aside a verdict
entails the exercise of a broad legal discretion . . . that, in the absence
of clear abuse, we shall not disturb.” (Internal quotation marks omitted.)
Embalmers’ Supply Co. v. Giannitti, 103 Conn. App. 20, 32-33, 929 A.2d
729, cert. denied, 284 Conn. 931, 934 A.2d 246 (2007); see also Edmands v.
CUNO, Inc., 277 Conn. 425, 452-53, 892 A.2d 938 (2006).
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criminal . . . action as a means for causing harm. . . .
The law supports the use of litigation as a social means
forresolving disputes, and it encourages honest citizens
to bring criminals to justice. Consequently the accuser
must be given a large degree of freedom to make mis-
takes and misjudgments without being subject to liabil-
ity. On the other hand, no one should be permitted to
subject a fellow citizen to prosecution for an improper
purpose and without an honest belief that the accused
may be found guilty.” (Emphasis added.) W. Prosser &
W. Keeton, Torts (5th Ed. 1984) § 119, pp. 870-71.
Indeed, our Supreme Court expressly has recognized
that the “law governing malicious prosecution seeks to
accommodate two competing and ultimately irreconcil-
able interests. It acknowledges that a person wrongly
charged with criminal conduct has an important stake
in his bodily freedom and his reputation, but that the
community as a whole has an even more important
stake in encouraging private citizens to assist public
officers in the enforcement of the criminal law. 1 F.
Harper & F. James, Torts (1956) § 4.11.” McHale v.
W.B.S. Corp., 187 Conn. 444, 447-48, 446 A.2d 815
(1982); see generally Rioux v. Barry, 283 Conn. 338,
343-49, 927 A.2d 304 (2007).

The elements of malicious prosecution are well estab-
lished. “An action for malicious prosecution against a
private person requires a plaintiff to prove that: (1)
the defendant initiated or procured the institution of
criminal proceedings against the plaintiff; (2) the crimi-
nal proceedings have terminated in favor of the plaintiff;
(3) the defendant acted without probable cause; and
(4) the defendant acted with malice, primarily for a
purpose other than that of bringing an offender to jus-
tice.” McHale v. W.B.S. Corp., supra, 187 Conn. 447;
see also 52 Am. Jur. 2d 145, Malicious Prosecution § 8
(2000); D. Wright, J. Fitzgerald & W. Ankerman, Con-
necticut Law of Torts (3d Ed. 1991) § 161, p. 430. Our
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Supreme Court has described these elements of the tort
as the “ ‘stringent requirements’ . . . .” Gallo v. Barile,
284 Conn. 459, 475, 935 A.2d 103 (2007); 52 Am. Jur. 2d
143, supra, § 5 (“Actions for malicious prosecution are
not favored by the courts. Thus, a malicious prosecution
action is subject to limitations that are more stringent
than those surrounding other kinds of actions, and
recovery is allowed only if the requirements have been
fully complied with.”).

The focus of our inquiry is the third element of mali-
cious prosecution; that is, whether the defendant acted
without probable cause.” “Probable cause has been
defined as the knowledge of facts sufficient to justify
a reasonable [person] in the belief that he [or she] has
reasonable grounds for prosecuting an action.

Mere conjecture or suspicion is insufficient.
Moreover, belief alone, no matter how sincere it may be,
is not enough, since it must be based on circumstances
which make it reasonable. . . . Although want of prob-
able cause is negative in character, the burden is upon
the plaintiff to prove affirmatively, by circumstances
or otherwise, that the defendant had no reasonable
ground for instituting the criminal proceeding.” (Cita-
tions omitted; internal quotation marks omitted.) Mulli-
gan v. Rioux, 229 Conn. 716, 739, 643 A.2d 1226 (1994),
on appeal after remand, 38 Conn. App. 546, 662 A.2d
153 (1995). It is well established in our jurisprudence
that “[t]he existence of probable cause is an absolute
protection against an action for malicious prosecution
... .” (Internal quotation marks omitted.) Vandersiuis
v. Weil, 176 Conn. 353, 356, 407 A.2d 982 (1978); Hebrew
Home & Hospital v. Brewer, 92 Conn. App. 762, 767,
886 A.2d 1248 (2005).

" We recently have described this element as “the gravamen of the tort.”
Heussner v. Day, Berry & Howard, LLP, 94 Conn. App. 569, 577, 893 A.2d
486, cert. denied, 278 Conn. 912, 899 A.2d 38 (2006); see also McMahon v.
Florio, 147 Conn. 704, 706, 166 A.2d 204 (1960) (“[t]o maintain an action
for malicious prosecution, the plaintiff must prove want of probable cause”).



312 JUNE, 2008 108 Conn. App. 303

Giannamore v. Shevchuk

Our Supreme Court has instructed that “[w]hether
the facts are sufficient to establish the lack of probable
cause is a question ultimately to be determined by the
court, but when the facts themselves are disputed, the
court may submit the issue of probable cause in the
first instance to a jury as a mixed question of fact and
law.” DeLaurentis v. New Haven, 220 Conn. 225, 252—
53, 597 A.2d 807 (1991); see also Cosgrove Development
Co. v. Cafferty, 179 Conn. 670, 671, 427 A.2d 841 (1980);
Embalmers’ Supply Co. v. Giannitti, 103 Conn. App.
20, 35, 929 A.2d 729, cert. denied, 284 Conn. 931, 934
A.2d 246 (2007). In other words, the role of the jury is
to find the underlying facts pertaining to the question
of the lack of probable cause. The issue of probable
cause in a malicious prosecution, however, ultimately
presents a question of law that must be determined by
the court. Falls Church Group, Ltd. v. Tyler, Cooper &
Alcorn, LLP, 281 Conn. 84, 94, 912 A.2d 1019 (2007);
Vandersluis v. Weil, supra, 176 Conn. 356; McMahon
v. Florio, 147 Conn. 704, 707, 166 A.2d 204 (1960)
(“[w]hether particular facts constitute probable cause is
a question of law”). Accordingly, our review is plenary.
Falls Church Group, Ltd. v. Tyler, Cooper & Alcorn,
LLP, supra, 94.

The plaintiff testified that on August 22, 1995, he
entered into a contract with the defendant and accepted
a $3000 deposit to paint the interior of the defendant’s
home and an additional $2000 deposit to paint the out-
side of the defendant’s home. He further testified that
on September 20, 1995, the parties amended their earlier
agreement.® In the amended agreement the parties
agreed that the $5000 that previously had been paid to
the plaintiff would be applied fully to the painting of
the interior of the home. Furthermore, on that date, the

8 The plaintiff later testified that the parties had entered into two contracts,
one for the interior and one for the exterior. Whether the parties had entered
into one contract or two is not a significant factor to our analysis.
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plaintiff received additional money from the defendant.
The plaintiff explained that he needed the additional
money “[b]ecause of the holdups on the job. And if [the
defendant] wanted me to keep going, I needed to pay
the guy that was with me at the time.” On direct exami-
nation, the plaintiff stated that he stopped working on
the defendant’s home in mid-September, 1995.

During cross-examination, the plaintiff acknowl-
edged that he had completed approximately 85 percent
of the interior painting of the second floor and had not
done any work with respect to the outside of the home.
The plaintiff then admitted that he did not return to the
defendant’s home after September 20, 1995, the date
that he signed the amendment to the contract. The
plaintiff further stated that from September 20 through
30, 1995, he worked at a different location and never
returned to the defendant’s home.

During his testimony, the defendant stated that the
plaintiff threatened to stop working and place a lien on
the house if the defendant did not pay him additional
money. He further testified that the parties communi-
cated several times between September 20 and 27, 1995.
On October 3, 1995, the defendant inspected the house
and determined that no additional work had been done
and spoke with the plaintiff. The defendant stated that
the plaintiff again requested the rest of the money from
the contract to complete the work. The defendant testi-
fied that he refused to pay the remainder of the money
and told the plaintiff that he would take care of complet-
ing the work on the house.

At the outset of our analysis, we point out the interac-
tions of the various standards of review applicable to
the plaintiff’s claim. The ultimate question before us is

 The plaintiff testified that the trim work for the interior of the house
was not being installed in a timely manner. As a result, the plaintiff was
unable to maintain his schedule.
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whether the trial court properly determined, as a matter
of law, that the defendant had probable cause to initiate
criminal proceedings against the plaintiff. As we pre-
viously have explained, we review that conclusion
under the plenary standard of review. See Falls Church
Group, Ltd. v. Tyler, Cooper & Alcorn, LLP, supra,
281 Conn. 94. We are mindful, however, that the facts
underlying that conclusion present a question for the
jury.’* See DeLaurentis v. New Haven, supra, 220 Conn.
252-53. In this instance, the record reveals that the court
did not submit interrogatories to the jury regarding
predicate facts relating to probable cause. Rather, the
court submitted the ultimate legal issue to the jury.
Although the court was not bound by the jury’s determi-
nation that the defendant had no probable cause, the
record supports the jury’s implicit finding that the
defendant and the plaintiff had an ongoing dispute
regarding the plaintiff’'s services and the defendant’s
payment for them.

Although the parties agree that the defendant paid
the plaintiff an additional sum of money on September
20, 1995, there was conflicting testimony as to the pur-
pose of that payment. The plaintiff testified as to the
significant delays that disrupted his schedule and
resulted in the need for additional money to pay his
employee. Additionally, there was testimony that the
defendant was told that disputes regarding contractual
matters are civil actions, not criminal matters. Both
Bartolotta and the defendant testified to that effect.
Furthermore, both parties were aware that this matter
constituted a contractual dispute over the work done
by the plaintiff and the amount of money paid by the
defendant. Significantly, the defendant was aware that

10In its memorandum of decision, the court stated: “Based on the undis-
puted facts in this case, the plaintiff cannot sustain his burden of proving
that the defendant lacked probable cause to bring his complaint to the
police.” We disagree that the facts in the present case were undisputed.
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the plaintiff required payment of additional money
before he would complete the work. Simply put, there
was ample evidence in the record from which the jury
could find that the defendant was aware that the plain-
tiff believed that he was entitled to the additional money
and therefore lacked the intent to deprive the defendant
of his money wrongfully.!!

Under these facts and circumstances, we conclude,
as a matter of law, that a reasonable person in the
position of the defendant would not believe that he had
grounds for prosecuting a criminal action. We further
conclude that the court improperly determined that the
plaintiff failed to satisfy the requirement of proving
lack of probable cause and improperly set aside the
jury’s verdict.

I

We now consider the defendant’s alternate grounds
for affirming the judgment of the court. The defendant
claims that there was insufficient evidence to support
the jury’s findings that (1) he initiated the criminal pro-
ceedings against the plaintiff and (2) he acted with
malice or an improper purpose other than bringing an
offender to justice. We are not persuaded by either of
the defendant’s claims.

As a preliminary matter, we set forth the applicable
standard of review. “An appeal based on the sufficiency
of evidence to support a factual finding carries a legal
and practical restriction to review. The function of an
appellate court is to review, and not to retry, the pro-
ceedings of the trial court. . . . Further, we are author-
ized to reverse or modify the decision of the trial court
only if we determine that the factual findings are clearly
erroneous in view of the evidence and pleadings in the

L “A specific intent to deprive or to misappropriate is an essential element
of larceny.” (Internal quotation marks omitted.) State v. Sam, 98 Conn. App.
13, 35, 907 A.2d 99, cert. denied, 280 Conn. 944, 912 A.2d 478 (2006).
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whole record, or that its decision is otherwise errone-
ous in law.” (Internal quotation marks omitted.) Ander-
son v. Whitten, 100 Conn. App. 730, 739, 918 A.2d
1056 (2007).

We previously have stated: “[IJt is not the function
of this court to sit as the seventh juror when we review
the sufficiency of the evidence . . . rather, we must
determine, in the light most favorable to sustaining the
verdict, whether the totality of the evidence, including
reasonable inferences therefrom, supports the jury’s
verdict . . . . In making this determination, [t]he evi-
dence must be given the most favorable construction
in support of the verdict of which it is reasonably capa-
ble. . . . In other words, [i]f the jury could reasonably
have reached its conclusion, the verdict must stand,
even if this court disagrees with it.” (Internal quotation
marks omitted.) Davis v. Manchester Health Center,
Inc., 88 Conn. App. 60, 69-70, 867 A.2d 876, cert. denied,
273 Conn. 936, 875 A.2d 543 (2005). Guided by these
principles, we consider each of the defendant’s claims
in turn.

A

The defendant first claims that there was insufficient
evidence to support the jury’s finding that he initiated
the criminal proceedings against the plaintiff. Specifi-
cally, he argues that he did nothing more than supply
private assistance to law enforcement officials. We dis-
agree with the defendant.

Our Supreme Court has stated: “The policy of encour-
aging private citizens to assist in law enforcement is
vindicated, in the law of malicious prosecution, by pro-
viding a limited immunity in the form of the first element
that the plaintiff must prove to maintain his cause of
action. A private person can be said to have initiated
a criminal proceeding if he has insisted that the plaintiff
should be prosecuted, that is, if he has brought pressure
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of any kind to bear upon the public officer’s decision
to commence the prosecution. . . . But a private per-
son has not initiated a criminal proceeding if he has
undertaken no more than to provide potentially incrimi-
nating information to a public officer. In such a case,
if the defendant has made a_full and truthful disclosure
and has left the decision to prosecule entively in the
hands of the public officer, he cannot be held liable for
malicious prosecution.” (Citations omitted; emphasis
added; internal quotation marks omitted.) McHale v.
W.B.S. Corp., supra, 187 Conn. 448; LeFebvre v. Zarka,
106 Conn. App. 30, 36, 940 A.2d 911 (2008).

There was evidence in the record to support the jury’s
finding that the defendant initiated the criminal pro-
ceeding against the plaintiff. “A person is deemed to
have initiated a proceeding if his direction or request,
or pressure of any kind by him, was the determining
factor in the officer’s (or prosecutor’s) decision to com-
mence the prosecution.” (Internal quotation marks
omitted.) Fatone v. DeDomenico, 161 Conn. 576, 577,
290 A.2d 324 (1971). The defendant went to Bartolotta,
then the prosecutor and then back to Bartolotta seeking
the prosecution of the plaintiff. The jury reasonably
could have found that the defendant’s persistence was
a determinative factor in the decision to commence the
prosecution of the plaintiff.

Additionally, the jury reasonably could have found
that the defendant failed to make a full and truthful
disclosure of the actions of the plaintiff. The defendant
failed to mention to Bartolotta the amended contract
of September 20, 1995. His written statement indicated
that the plaintiff had stolen not only the $1666 from the
September 20, 1995 payment, but also the initial $2000
that had been used as a deposit for the exterior in the
original contract of August 22, 1995. The defendant
failed, however, to inform Bartolotta that the original
contract had been amended subsequently and that the
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$2000 had been applied to the interior painting, not to
the exterior. The defendant also failed to disclose the
fact that the delays of the painting were a result of
factors outside of the plaintiff’s control, namely, the
lack of progress with respect to the interior trim work.
We agree with the statement of the United States Court
of Appeals for the Eighth Circuit: “Where the informant
knowingly gives false or misleading information or in
any wise directs or counsels officials in such a way so
as to actively persuade and induce the officer’s decision,
then the informant may still be held liable.” White v.
Chicago, Burlington & Quincy Railroad, 417 F.2d 941,
943 (8th Cir. 1969). There was sufficient evidence in
the record for the jury to conclude that the defendant
insisted on the prosecution of the plaintiff and provided
misleading information to the investigating state
trooper. Accordingly, we cannot conclude that the jury’s
finding was clearly erroneous.

B

The defendant next claims that there was insufficient
evidence to support the jury’s finding that he acted with
malice or an improper purpose other than bringing an
offender to justice. Specifically, he argues that there
was no evidence in the record that he acted with an
improper purpose. We disagree.

Our Supreme Court has stated: “In a malicious prose-
cution action, the defendant is said to have acted with
malice if he [or she] acted primarily for an improper
purpose; that is, for a purpose other than that of secur-
ing the proper adjudication of the claim on which [the
proceedings] are based . . . .” (Citation omitted; inter-
nal quotation marks omitted.) Mulligan v. Rioux, supra,
229 Conn. 732; see also 3 Restatement (Second), Torts,
Malicious Prosecution § 668, p. 438 (1977). Further-
more, we note that “[m]alice may be inferred from lack
of probable cause.” Falls Church Group, Ltd. v. Tyler,
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Cooper & Alcorn, LLP, supra, 281 Conn. 94. If the evi-
dence supports a finding of a lack of probable cause,
then the fact finder reasonably may conclude that the
defendant acted with malice. See Mulligan v. Rioux,
supra, 746.

Our review of the record reveals ample evidence from
which the jury reasonably could have concluded that
the defendant acted with a purpose other than bringing
a criminal offender to justice. The use of criminal pro-
ceedings to recover a debt, even money lawfully owed
to an accuser, is improper and subjects a person to
liability for malicious prosecution. See 3 Restatement
(Second), supra, § 668, comment (g). The jury was free
to find, on the basis of the evidence, that the defendant
used criminal proceedings not to bring the plaintiff to
justice, but to recover money from a contractual dis-
pute. We cannot conclude that the finding that the
defendant acted with malice or an improper purpose
other than bringing an offender to justice, was
clearly erroneous.

The judgment is reversed and the case is remanded
for further proceedings in accordance with this opinion.

In this opinion the other judges concurred.

JOHN P. KENDALL ET AL. v. BRUCE D.
AMSTER ET AL.
(AC 26191)

Lavine, Robinson and Stoughton, Js.
Syllabus

The defendants C and R Co. appealed to this court from the judgment of
the trial court granting a prejudgment remedy in favor of the plaintiffs,
K and J. A Massachusetts Superior Court had rendered judgment in
favor of K against the defendant B and certain entities controlled by B,
including H Co., in connection with the parties’ failed business relation-
ship. Subsequently, a receivership order was entered that required B
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and H Co. to transfer certain property and income to J, who had been
appointed as the receiver. Thereafter, B moved to Connecticut, where
he worked for R Co., which had been incorporated by B’s son, C, and
conducted the same classic automobile restoration business as H Co.
Subsequently, the plaintiffs filed the subject application for a prejudg-
ment remedy to secure assets of B, C and R Co. B allegedly had trans-
ferred H Co.’s assets to R Co. and had diverted payments from H Co.’s
customers. A complaint attached to the prejudgment remedy application
alleged claims for, inter alia, common-law fraud and violations of the
Connecticut Unfair Trade Practices Act (CUTPA) (§ 42-110a et seq.).
Held:

1. The trial court properly found that there was probable cause to grant the
prejudgment remedy; there was ample evidence for the trial court to
conclude that there was probable cause that the defendants violated
CUTPA by ignoring the receivership order and transferring assets and
good will from H Co. to R Co. and that judgment would be rendered in
favor of the plaintiffs with respect to that cause of action.

2. The trial court properly issued a prejudgment remedy attaching $5.6
million of R Co.’s property and assets; there was evidence that the
combined total of damages, statutory interest, attorney’s fees and costs
owed by B and H Co. to K totaled approximately $5.5 million, and the
trial court’s finding that R Co. was nothing more than a continuation
of H Co. and, thus, subject to successor liability was supported by the
record, which showed that R Co. was in the same business as H Co.,
used the same personnel and had the same customers.

3. The plaintiffs could not prevail on their claim that the appeal was moot
as to C; although the trial court, by reducing the amount of the attach-
ment as to C by approximately $5 million in response to a motion for
articulation, had opened the judgment that was the subject of this appeal
and altered that judgment as to a matter at issue on appeal, that court
did not entirely afford the relief sought by C on appeal, and the appeal
was thus not rendered moot, C not having been granted full relief as
to his claim that the attachment was too high and an actual controversy
between the parties having remained.

4. There was a reasonable basis in the evidence to support the order of an
attachment as to C in the amount of $650,000.

Argued March 17—officially released June 10, 2008
Procedural History

Application for a prejudgment remedy, brought to
the Superior Court in the judicial district of Stamford-
Norwalk, where the court, Hiller, J., granted the appli-
cation, and the defendant Colton Amster et al. appealed
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to this court; thereafter, the court, Hiller, J., issued an
articulation of its decision. Affirmed.

Thomas C. C. Sargent, with whom was Daniel
Jacobs, for the appellants (defendant Colton Amster
et al.).

Michael P. Shea, with whom were Thomas J. O’Neil
and, on the brief, Thomas D. Goldberg, for the appel-
lees (plaintiffs).

Opinion

ROBINSON, J. The defendants Colton Amster and
Red Line Restorations, LLC (Red Line),' appeal from
the judgment of the trial court granting a prejudgment
remedy in favor of the plaintiffs, John P. Kendall and
Carl Jenkins.? On appeal, the defendants claim that the
court improperly (1) found that there was probable
cause to grant the prejudgment remedy, and (2) issued
a prejudgment remedy attaching $5.6 million of Red
Line’s property or assets and $650,000 of Amster’s prop-
erty or assets. We affirm the judgment of the trial court.

The record reveals the following facts and procedural
history. On December 22, 1999, the Massachusetts Supe-
rior Court rendered judgment in favor of Kendall and
against Bruce D. Amster and certain entities controlled
by him. This judgment stemmed from a failed business
relationship between Kendall and Bruce Amster. Bruce
Amster, through his business, Hyannis Restorations,?
had purchased and restored vintage automobiles for
Kendall. The jury found that Bruce Amster had acted

! The defendant Bruce D. Amster is not a party to this appeal. Accordingly,
we refer to Colton Amster and Red Line as the defendants.

2 Kendall is a judgment creditor of Bruce D. Amster and of certain Massa-
chusetts business entities that had been controlled by Bruce Amster. Jenkins
is the receiver appointed by the Massachusetts Superior Court.

3 Bruce Amster was the owner of two companies, Hyannis Restorations
International Sales, Inc., and Hyannis Auto Restorations, Inc., which did
business as Hyannis Restorations.
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in a fraudulent manner with respect to his dealings with
Kendall.* The total amount of the judgment, including
interest and costs, exceeded $5.5 million.

On March 12, 2000, the Massachusetts court entered
a receivership order and appointed Jenkins as the
receiver. The order required Bruce Amster and Hyannis
Restorations to transfer to Jenkins, on a weekly basis,
all real and personal property received in the course of
their personal or business affairs, including any income,
assets, revenues, things of value, classic automobiles,
commissions, broker’s fees or payment for restoration
or automobile dealer work. The order further instructed
Bruce Amster and Hyannis Restorations to cooperate
with Jenkins and not to take “any action, directly or
indirectly to hinder, obstruct, or otherwise interfere
with [Jenkins] in the conduct of [his] duties or to inter-
fere in any manner, directly or indirectly, with the cus-
tody, possession, management, or control by [Jenkins]
of the funds, assets, and premises . . . .”

4 In its memorandum of decision, the Massachusetts Superior Court stated:
“Based upon the jury’s findings, as well as the evidence presented by the
parties at trial, this court found that [Bruce] Amster and Hyannis Restora-
tions employed and engaged in unfair, deceptive acts when they intention-
ally, knowingly, willfully and with the intent to defraud Kendall: (a)
misrepresented the purchase prices of the automobiles, and converted for
their own personal use the difference between what Kendall paid for the
automobiles and what was actually paid to the sellers of the automobiles;
(b) submitted false credit card statements in order to obtain reimbursement
for personal expenses; (c¢) submitted false or inflated invoices for insurance
obtained in connection with the transatlantic shipment of one of the automo-
biles; (d) submitted false or inflated invoices in order to obtain reimburse-
ment for sales tax and registration fees which had not been paid; and (e)
submitted false or inflated invoices in connection with the restoration of
certain automobile parts and components. These acts were immoral and
unethical and caused substantial injury to Kendall in violation of [Mass.
Gen. Laws] c. 93A. Moreover, this court found the conduct of Hyannis
Restorations and [Bruce] Amster to be so unscrupulous as to subject them
to exemplary damages pursuant to . . . c. 93A, § 9 (3). Further, this court
found the conduct of [Bruce] Amster in cheating Kendall was so egregious
as to shock the conscience of any reasonable person, thereby warranting
treble damages.”
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On December 5, 2000, the Massachusetts court found
Bruce Amster and Hyannis Restoration in contempt for
violations of the receivership order. Specifically, the
court determined that Amster had set up a “straw corpo-
ration,” Hyannisport Restorations,” to which Bruce
Amster had transferred the assets and good will of
Hyannis Restorations, engaged in improper financial
transactions, including withdrawing and transferring
assets, and obstructed Jenkins from performing as the
receiver. The “straw man” of Hyannisport Restorations
was Bruce Amster’s father. The court subsequently
modified the receivership order to include Hyannisport
Restorations, as well as any other corporate entity con-
trolled by Bruce Amster. The court later found the cor-
porate entities, Bruce Amster and his accountant, to be
in wilful contempt.®

Following the Massachusetts proceedings, Bruce
Amster moved to Connecticut. He and his son, Colton
Amster, were employed by Pray Automotive Restora-
tion Corporation (Pray). During this time, Bruce Amster
endorsed his paychecks from Pray over to Colton Ams-
ter, who cashed them. This income was not reported

> A “straw man” or “straw party” is defined as “[a] front; a third party
who is put up in name only to take part in a transaction. Nominal party to
a transaction . . . . Person who purchases property for another to conceal
identity of real purchaser, or to accomplish some purpose otherwise not
allowed.” (Internal quotation marks omitted.) Black’s Law Dictionary (6th
Ed. 1990).

% Specifically, in a decision dated June 19, 2001, the court stated: “The
Amster defendants, led by Bruce D. Amster, have systematically conspired
to defraud the judgment creditor Kendall, and have contumaciously flouted
the court’s injunctive and receivership orders: they have dissipated funds
to friends and relatives in violation of this court’s orders; they have incorpo-
rated a straw company for the purpose of transferring the assets and good
will of Hyannis Auto Restorations, Inc.; they opened up a secret bank account
and deposited $100,000 to that account, unlawfully circuamventing the court’s
receivership order; and they have willfully withheld documents from the
court’s receiver. All these acts were designed by Bruce D. Amster to hinder,
delay and defeat the judgment creditor from assets he was entitled to lawfully
levy upon.”
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to Jenkins as required by the receivership order. At
some point, Colton Amster incorporated Red Line, and
Bruce Amster worked there five to six hours per day.
The court expressly found that Red Line “is a continua-
tion of the business that Bruce Amster conducted
through Hyannis Restorations, which consists in restor-
ing rare, very expensive, vintage automobiles . . . .”
The court further found that Bruce Amster diverted
his customers from Hyannis Restorations and directed
them to Red Line. Several of his former customers ten-
dered payments to Bruce Amster, who then turned them
over Colton Amster. The receiver was not made aware
of these payments.

On November 22, 2004, the plaintiffs filed an ex parte
application for a prejudgment remedy to secure the
assets of Bruce Amster, Colton Amster and Red Line.”
The complaint attached to the application alleged viola-
tions of the Uniform Fraudulent Transfer Act, General
Statutes § 52-562a et seq., common-law fraud, aiding
and abetting common-law fraud and violations of the
Connecticut Unfair Trade Practices Act (CUTPA), Gen-
eral Statutes § 42-110a et seq. The court granted the
application. The defendants subsequently moved to dis-
solve or to modify the prejudgment remedy. A hearing
on the attachment was held on December 13 and 20,
2004. Following the hearing, the court issued a memo-
randum of decision and concluded that “there is proba-
ble cause that judgment will be rendered in favor of
the plaintiffs, and the prejudgment remedy previously
granted shall remain in effect.” This appeal followed.

Pursuant to a motion for articulation filed by the
defendants, the court, on October 27, 2006, modified
its previous order. The court declined to articulate its

7See General Statutes § 52-278e.

8 Pursuant to General Statutes § 52-2781 (a), the granting of a prejudgment
remedy is a final judgment for purposes of appeal. See Marlin Broadcasting,
LLC v. Law Office of Kent Avery, LLC, 101 Conn. App. 638, 641 n.1, 922
A.2d 1131 (2007).
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order with respect to Bruce Amster or Red Line. With
respect to Colton Amster, the court decreased the
amount of the prejudgment attachment to $650,000.

As a preliminary matter, it will be helpful to set forth
the following legal principles that will aid in the resolu-
tion of the defendants’ appeal. “In Connecticut, a pre-
judgment attachment is a provisional remedy afforded
to a claimant to secure satisfaction of a judgment in
the future.” Shawmut Bank v. Brooks Development
Corp., 46 Conn. App. 399, 410, 699 A.2d 283 (1997). This
type of remedy “is unknown to the common law and
is founded on and regulated by our statutory law.”
Ledgebrook Condominium Assn., Inc. v. Lusk Corp.,
172 Conn. 577, 582, 376 A.2d 60 (1977); see also General
Statutes §§ 52-278a to 52-278n. Further, we note that
“[t]he adjudication made by the court on [an] applica-
tion for a prejudgment remedy is not part of the pro-
ceedings ultimately to decide the validity and merits of
the plaintiff’s cause of action. It is independent of and
collateral thereto . . . .” (Internal quotation marks
omitted.) Marlin Broadcasting v. Law Office of Kent
Avery, 101 Conn. App. 638, 647, 922 A.2d 1131 (2007).

Our Supreme Court recently stated: “A prejudgment
remedy means any remedy or combination of remedies
that enables a person by way of attachment . . . to
deprive the defendant in a civil action of, or affect the
use, possession or enjoyment by such defendant of, his
property prior to final judgment . . . . A prejudgment
remedy is available upon a finding by the court that
there is probable cause that a judgment in the amount
of the prejudgment remedy sought, or in an amount
greater than the amount of the prejudgment remedy
sought, taking into account any defenses, counterclaims
or set-offs, will be rendered in the matter in favor of
the plaintiff . . . . Proof of probable cause as a condi-
tion of obtaining a prejudgment remedy is not as
demanding as proof by a fair preponderance of the
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evidence. . . . The legal idea of probable cause is a
bona fide belief in the existence of the facts essential
under the law for the action and such as would warrant
a man of ordinary caution, prudence and judgment,
under the circumstances, in entertaining it. . . . Proba-
ble cause is a flexible common sense standard. It does
not demand that a belief be correct or more likely true
than false. . . . Under this standard, the trial court’s
function is to determine whether there is probable
cause to believe that a judgment will be rendered in
favor of the plaintiff in a trial on the merits. . . .

“As for our standard of review, we have stated: This
court’s role on review of the granting of a prejudgment
remedy is very circumscribed. . . . In its determina-
tion of probable cause, the trial court is vested with
broad discretion which is not to be overruled in the
absence of clear error. . . . [W]e have consistently
enunciated our standard of review in these matters. In
the absence of clear error, this court should not overrule
the thoughtful decision of the trial court, which has
had an opportunity to assess the legal issues which may
be raised and to weigh the credibility of at least some
of the witnesses. . . . [On appeal], therefore, we need
only decide whether the trial court’s conclusions were
reasonable under the clear error standard.” (Citations
omitted; internal quotation marks omitted.) TES Fran-
chising, LLC v. Feldman, 286 Conn. 132, 136-38, 943
A.2d 406 (2008); Benton v. Simpson, 78 Conn. App. 746,
7560-52, 829 A.2d 68 (2003); see also Doe v. Rapoport,
80 Conn. App. 111, 116, 833 A.2d 926 (2003) (appellate
court entitled to presume trial court acted properly and
considered all evidence). With these principles in mind,
we turn to the defendants’ specific claims.

I

The defendants first claim that the court improperly
found that there was probable cause to grant the pre-
judgment remedy. Specifically, they argue that the plain-
tiffs failed to establish the elements of a violation of
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the Uniform Fraudulent Transfer Act;’ that is, that the
customer payments endorsed over to Colton Amster
were the assets of Bruce Amster, that the transfers
were intended to hinder or to delay Kendall, or that the
transfers were made without consideration or less than
a return of fair value. We are not persuaded that the
court’s finding of probable cause constituted clear
error.

In their appellate brief, the defendants assert that
“[r]educed to their most elemental terms, the factual
allegations of the complaint sound in fraud under . . .
§ 52-552¢ (a) (1).” The defendants’ argument, however,
fails to account for the CUTPA claim set forth in the
plaintiffs’ complaint. We note that the court, in denying
the defendants’ motion to dissolve or to modify the
prejudgment remedy, expressly stated that “the plain-
tiffs . . . have demonstrated probable cause that
Judgment will enter against the defendants for viola-
tions of the Connecticut Unfair Trade Practices Act,
General Statutes § 42-110a et seq.” (Emphasis added.)

Additionally, we note that the plaintiffs alleged, as
part of their CUTPA cause of action, that Red Line was
created as a successor corporation to the Massachu-
setts corporate entities that previously had been con-
trolled by Bruce Amster. They further alleged that the
“assets and good will” of Hyannis Restorations had
been transferred to Red Line to avoid detection by and

% General Statutes § 52-552e (a) provides: “A transfer made or obligation
incurred by a debtor is fraudulent as to a creditor, if the creditor’s claim
arose before the transfer was made or the obligation was incurred and if
the debtor made the transfer or incurred the obligation: (1) With actual
intent to hinder, delay or defraud any creditor of the debtor; or (2) without
receiving a reasonably equivalent value in exchange for the transfer or
obligation, and the debtor (A) was engaged or was about to engage in a
business or a transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction, or (B) intended
to incur, or believed or reasonably should have believed that he would incur,
debts beyond his ability to pay as they became due.”
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payment to the plaintiffs. The plaintiffs also maintained
that substantial sums of money were withdrawn from
the bank accounts of both Colton Amster and Red Line
on behalf of Bruce Amster. Such moneys should have
been turned over to Jenkins. Finally, as a result of this
diversion from Hyannis Restorations to the successor
corporation in Connecticut, Jenkins was forced to wind
up the affairs of the Massachusetts businesses and to
liquidate their assets.

“CUTPA, by its own terms, applies to a broad spec-
trum of commercial activity. The operative provision
of the act . . . states merely that [n]Jo person shall
engage in unfair methods of competition and unfair or
deceptive acts or practices in the conduct of any trade
or commerce. Trade or commerce, in turn, is broadly
defined as the advertising, the sale or rent or lease, the
offering for sale or rent or lease, or the distribution of
any services and any property, tangible or intangible,
real, personal or mixed, and any other article, commod-
ity, or thing of value in this state. . . . The entire act
is remedial in character . . . and must be liberally con-
strued in favor of those whom the legislature intended
to benefit.” (Citations omitted; internal quotation marks
omitted.) Willow Springs Condominium Assn., Inc. v.
Seventh BRT Development Corp., 245 Conn. 1, 42, 717
A.2d 77 (1998); see also Ostrowski v. Avery, 243 Conn.
355, 378-79, 703 A.2d 117 (1997).

Whether a practice is unfair and constitutes a viola-
tion of CUTPA is a question of fact. See Scrivani v.
Vallombroso, 99 Conn. App. 645, 650, 916 A.2d 827, cert.
denied, 282 Conn. 904, 920 A.2d 309, aff’d after remand,
102 Conn. 668, 927 A.2d 920 (2007). Our Supreme Court
has explained that “[i]t is well settled that in determin-
ing whether a practice violates CUTPA we have adopted
the criteria set out in the cigarette rule by the federal
trade commission for determining when a practice is
unfair: (1) [W]hether the practice, without necessarily
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having been previously considered unlawful, offends
public policy as it has been established by statutes, the
common law, or otherwise—in other words, it is within
at least the penumbra of some common law, statutory,
or other established concept of unfairness; (2) whether
it is immoral, unethical, oppressive, or unscrupulous;
(3) whether it causes substantial injury to consumers,
[competitors or other businesspersons]. . . . All three
criteria do not need to be satisfied to support a finding
of unfairness. A practice may be unfair because of the
degree to which it meets one of the criteria or because
to a lesser extent it meets all three. . . . Thus a viola-
tion of CUTPA may be established by showing either
an actual deceptive practice . . . or a practice
amounting to a violation of public policy. . . . In order
to enforce this prohibition, CUTPA provides a private
cause of action to [a]ny person who suffers any ascer-
tainable loss of money or property, real or personal, as
a result of the use or employment of a [prohibited]
method, act or practice . . . .” (Citations omitted,;
internal quotation marks omitted.) Ramirez v. Health
Net of the Northeast, Inc., 285 Conn. 1, 19, 938 A.2d 576
(2008). We conclude that there was ample evidence
before it for the court to conclude that there was proba-
ble cause that the defendants, by way of ignoring the
receivership order and transferring assets and good will
from Hyannis Restorations to Red Line, have violated
CUTPA and that judgment will be rendered in favor of
the plaintiffs with respect to that cause of action.

The court found probable cause that the judgment
will be rendered in favor of the plaintiffs with respect
to the CUTPA claim. The defendants, however, focused
their attack on the counts alleging that the Uniform
Fraudulent Transfer Act has been violated. We conclude
that the court’s determination regarding the CUTPA
count was proper and that the defendants have failed
to demonstrate that it was clear error for the court to
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grant the plaintiffs’ application for a prejudgment
remedy.

I

The defendants next claim that the court improperly
issued a prejudgment remedy attaching $5.6 million of
Red Line’s property or assets and $650,000 of Colton
Amster’s property or assets. Specifically, they argue
that “the magnitude of the prejudgment remedies issued
against Colton Amster and Red Line cannot be logically
justified by the underlying financial transactions upon
which they were based.” We conclude that the court’s
decision was not clear error, and, therefore, we decline
to disturb it.

A

We first address the prejudgment remedy as applied
to Red Line. In their proposed complaint, the plaintiffs
set forth the following allegation: “In further execution
of their scheme to defraud [the plaintiffs], Bruce Amster
and Colton [Amster] formed Red Line . . . on October
23, 2003. On information and belief, from its inception
Red Line’s business was identical to the business of
Hyannis Restorations and the other corporate entities
through which Bruce Amster operated his vintage car
business prior to the Receivership Order. Accordingly,
all proceeds thereafter received by Red Line were
required by law to be turned over to [Jenkins]. However,
at no time have any such funds been transferred to
[Jenkins]. Instead, payments to Red Line were routinely
deposited into an account that Colton [Amster] opened
in Red Line’s name at the same branch of the . . .
[b]ank at which [Colton Amster’s] account was held.”

After considering the prejudgment remedy applica-
tion, the court ordered that the property and assets of
Red Line be attached and secured in the amount of $5.6
million. After hearing the evidence over the course of
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the two day hearing, the court found that neither Bruce
Amster nor Colton Amster was credible. It further found
that Bruce Amster had diverted customers from his
prior Massachusetts business to the new business in
Connecticut and that payments were diverted to Colton
Amster without notifying Jenkins. The court then made
a specific finding regarding Red Line, concluding that
it was “a continuation of the business that Bruce Amster
conducted through Hyannis Restorations, which con-
sists in restoring rare, very expensive, vintage automo-
biles, and Bruce Amster has worked at Red Line
approximately five to six hours a day.” Finally, it noted
that although Red Line had a checking account, the
company paid its employees’ salaries and for its sup-
plies and parts in cash, and that this was indicative of
an “attempt at deception . . . .” Further, this practice
was identical to what had occurred with Hyannisport
Restorations and what the Massachusetts court
described as “an illegitimate business practice that . . .
was adopted to skim cash out of [the business] to bene-
fit [Bruce Amster].”

“Facts enabling the court to establish the amount of
damages involved must be alleged in . . . an affidavit.”
Essex Group, Inc. v. Ducct Electric Co., 181 Conn. 524,
525, 436 A.2d 16 (1980); see also Mullai v. Mullaz, 1
Conn. App. 93, 94, 468 A.2d 1240 (1983) (plaintiff must
establish probable amount of damages involved). We
have stated that the amount of damages in an applica-
tion for a prejudgment remedy need not be determined
with mathematical precision. Rafferty v. Noto Bros.
Construction, LLC, 68 Conn. App 685, 693, 795 A.2d
1274 (2002). “A fair and reasonable estimate of the likely
potential damages is sufficient to support the entry of
a prejudgment attachment. . . . Nevertheless, the
plaintiff bears the burden of presenting evidence which
affords a reasonable basis for measuring [its] loss.”
(Citation omitted; internal quotation marks omitted.) Id.
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The court found that Red Line was a continuation of
Hyannis Restorations controlled by Bruce Amster. Red
Line was in the same business, restoring rare, expen-
sive, vintage automobiles; used the same personnel,
namely, Bruce Amster and Colton Amster; and had the
same customers. “The mere transfer of the assets of
one corporation to another corporation or individual
generally does not make the latter liable for the debls
or liabilities of the first corporation except where the
purchaser expressly or impliedly agrees to assume the
obligations, the purchaser is merely a continuation of
the selling corporation . .. or the transaction is entered
into fraudulently to escape liability. . . . Under the
continuity of enterprise theory, [successor liability atta-
ches where] the successor maintains the same business,
with the same employees doing the same jobs, under the
same supervisors, working conditions, and production
processes, and produces the same products for the
same customers.” (Citations omitted; emphasis added,;
internal quotation marks omitted.) Chamlink Corp. v.
Merritt Extruder Corp., 96 Conn. App. 183, 187-88, 899
A.2d 90 (2006).

There was evidence that the combined total of dam-
ages, statutory interest, attorney’s fees and costs owed
by Bruce Amster and Hyannis Restorations to Kendall
totaled approximately $5.5 million. On the basis of the
finding that Red Line was nothing more than a continua-
tion of Hyannis Restorations, and thus subject to suc-
cessor liability, we cannot say that it was clear error
for the court to order a prejudgment remedy in the form
of an attachment in the amount of $5.6 million against
Red Line.

B

We next address the prejudgment remedy as applied
to Colton Amster. Following the defendants’ motion for
articulation, the court vacated its earlier decision as to



108 Conn. App. 319 JUNE, 2008 333

Kendall v. Amster

the amount attached with respect to Colton Amster,
approximately $5.6 million, and reduced it to $650,000.
We conclude that it was not clear error for the court
to order the attachment in that amount.

1

Before reaching the merits of Colton Amster’s claim,
we must address the argument offered by the plaintiffs.
They claim, as an alternate basis for disposing of the
appeal as to Colton Amster, that we should dismiss
this portion of the appeal for lack of subject matter
jurisdiction on the ground that the appeal is moot."”
Specifically, the plaintiffs contend that because the
order that the appeal challenges is no longer in exis-
tence, there is no actual controversy and thus the appeal
from that order is now moot. Due to the specific facts
and circumstances of the present case, we conclude
that the claim as to Colton Amster is not moot.

At the outset, we set forth the standard of review
applicable to the plaintiffs’ claim. We begin with the
well settled general rule that “the existence of an actual
controversy is an essential requisite to appellate juris-
diction. . . . When, during the pendency of an appeal,
events have occurred that preclude an appellate court
from granting any practical relief through its disposition
of the merits, a case has become moot. . . . Mootness
implicates this court’s subject matter jurisdiction, rais-
ing a question of law over which we exercise plenary
review.” (Internal quotation marks omitted.) Windels
v. Environmental Protection Commission, 284 Conn.
268, 279, 933 A.2d 256 (2007).

In response to the defendants’ motion for articula-
tion, the court altered its prior order with respect to

10 Because the plaintiffs’ argument concerns subject matter jurisdiction,
it is a threshold matter requiring resolution. See Kondrat v. Brookfield, 97
Conn. App. 31, 37, 902 A.2d 718, cert. denied, 280 Conn. 926, 908 A.2d
1087 (2006).



334 JUNE, 2008 108 Conn. App. 319

Kendall v. Amster

the amount of the attachment as to Colton Amster. As
noted, the court initially had authorized an attachment
of the property or assets of Bruce Amster, Colton Ams-
ter or Red Line in the aggregate amount securing $5.6
million. It subsequently altered those terms, leaving the
$5.6 million attachment, unapportioned as to Bruce
Amster and Red Line, and authorized an attachment of
the property or assets of Colton Amster in the amount of
$650,000. Our case law establishes that any substantive
modification of a judgment constitutes an opening of
the judgment. See Commissioner of Transportation v.
Rocky Mountain, LLC, 277 Conn. 696, 705, 894 A.2d
259 (2006). Because the court reduced the amount of
the attachment as to Colton Amster by approximately
$5 million, we conclude that the original judgment was
modified substantively, and, accordingly, the judgment
was opened.!

We now address the effect of the court’s opening of
the judgment on the pending appeal. We turn to our
Supreme Court’s decision in RAL Management, Inc. v.
Valley View Associates, 278 Conn. 672, 899 A.2d 586
(2006), for guidance. In that case, the court stated: “In
considering the effect of the opening of a judgment on
a pending appeal . . . the appropriate question is
whether the change to the judgment has affected the
issue on appeal. If, in opening the judgment, the trial
court reverses itself and resolves the matter at issue
on appeal in the appellant’s favor, it is clear that the
appeal is moot as there is no further practical relief
that may be afforded. . . . Conversely, if the judgment
is opened to address issues entirely unrelated to the
appeal, the opening of the judgment has had no effect
on the availability of relief. A more difficult question
may be presented if the trial court addresses the matter
at issue on appeal, but does not entirely afford the

1Tt is clear, however, that the defendants filed their appeal challenging
the initial order of attachment. See General Statutes § 52-278I.
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appellant the relief sought. In such cases, the extent to
which the trial court alters the judgment may require
either a new appeal or an amended appeal. See Practice
Book §§ 61-9 and 63-1 (c) (3). As [t]he determination
of whether a claim has become moot is fact sensitive

. . the facts of each case similarly must dictate the
appropriate procedure to follow.” (Citations omitted,;
internal quotation marks omitted.) RAL Management,
Inc. v. Valley View Associates, supra, 691-92.

The present case falls within the third scenario. In
other words, the court altered its judgment as to a
matter at issue on appeal, namely, the amount of the
attachment as to Colton Amster, but did not entirely
afford the relief sought. Although the better procedure
may have been for the defendants to file an amended
appeal form; see Practice Book § 61-9; we conclude,
under the specific facts and circumstances of this case,
that the appeal has not been rendered moot. Colton
Amster has not been granted full relief as to his claim
that the attachment amount was too high. An actual
controversy between the parties remains, and we are
not precluded from granting practical relief to Colton
Amster. Accordingly, we reject the plaintiffs’ argument
that this claim is moot, and we proceed to the merits
of his claim.

2

We now address the prejudgment remedy as applied
to Colton Amster. He argues that the evidence adduced
during the prejudgment remedy hearing demonstrates
that, at most, his liability would be $322,419 and not
the $650,000 as found by the court. We conclude that
it was not clear error for the court to issue an attach-
ment in the amount of $650,000 as to Colton Amster.

The court stated that the plaintiffs demonstrated
damages as follows. First, Bruce Amster fraudulently
turned over his salary from Pray in the amount of
$70,000. Neither of the plaintiffs was aware of these
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transactions, which were completed with the assistance
and knowledge of Colton Amster. Second, prior to the
formation of Red Line, Colton Amster assisted Bruce
Amster in concealing payments of former customers
totaling approximately $251,156. Third, Colton Amster
assisted in the concealment of $322,238 in payments to
Red Line from former customers of Hyannis Restora-
tions. The total of these transactions is approxi-
mately $650,000.

We have reviewed the entire record, including the
affidavit of Jenkins that was included with the attach-
ment application. The plaintiffs have provided a reason-
able basis that supports an attachment of $650,000,
Moreover, this amount finds further support in light of
the court’s finding of probable cause that the actions
of Colton Amster violated CUTPA by assisting the fraud-
ulent concealment of money from the plaintiffs. Given
our limited scope of review, and the fact that damages
in an application for a prejudgment remedy need not
be determined with mathematical precision, we cannot
conclude that the decision of the court to order an
attachment in the amount of $650,000 as to Colton Ams-
ter constituted clear error.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT ». SADIKI BLAKE
(AC 27694)

DiPentima, Harper and Dupont, Js.
Syllabus

The defendant appealed to this court from the judgments of the trial court
revoking his probation following his arrest on charges of attempt to
commit murder, assault in the first degree, burglary in the first degree
and criminal possession of a firearm. The state later withdrew the charge
of attempt to commit murder, a motion for a judgment of acquittal was
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granted as to the charge of criminal possession of a firearm, and a
mistrial was declared as to the assault and burglary counts after the
jury was unable to reach a unanimous verdict. Subsequent to the finding
of violation of probation, the defendant was acquitted of the assault
and burglary charges on retrial. Following a hearing on the violation of
probation charges, the trial court found that the state had presented
reliable and probative evidence and had proven by a preponderance of
the evidence that the defendant had violated his probation by committing
the crimes of assault in the first degree and burglary in the first
degree. Held:

1. The defendant could not prevail on his claim that the evidence did not
support a finding that he had violated his probation; the defendant’s
challenge to the credibility of the testimony of G, who unambiguously
identified the defendant as the man who had entered her apartment,
uninvited and armed with a gun, and attacked another person in the
apartment, was within the province of and rejected by the trial court,
and that court’s statement that it credited the testimony of “all of the
state’s witnesses” was not an indication that the court had accepted
inconsistent testimony, and it was reasonable and logical to interpret
the court’s words as conveying that it had determined that all of the
witnesses presented by the state had testified truthfully and that it had
relied on portions of the testimony of each of those witnesses.

2. This court did not reach the merits of the defendant’s claim that the trial
court violated his right to allocution when it denied his request for a
continuance of the dispositional phase of the violation of probation
hearing to wait for a final resolution of the criminal charges on retrial,
which he claimed denied him meaningful allocution because any incrimi-
nating statements made by him expressing remorse or responsibility
for the criminal acts that formed the basis for the violation of probation
charges could have been used against him on retrial of the assault and
burglary charges; the defendant’s claim that there were logistical benefits
to continuing the proceeding so that he could discuss during allocution
the final resolution of the pending criminal charges, not having been
raised before the trial court, was not reviewable, and given that the
prosecutor had offered, in response to a request by the defendant’s
attorney, that any incriminating statements made by the defendant would
not be used by the state during a retrial of the criminal charges and
that the defendant’s attorney did not ask the court to address the matter
in greater detail or discuss the matter further, the issue pertaining to
allocation initially raised by the defendant was timely addressed by
the court and resolved in a manner consistent with the wishes of the
defendant, who could not now claim that such resolution was prejudicial
to him.

(One judge dissenting)

Argued November 27, 2007—officially released June 10, 2008
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Procedural History

Two informations charging the defendant with viola-
tion of probation, brought to the Superior Court in the
judicial district of Hartford and tried to the court,
Espinosa, J.; thereafter, the court denied the defen-
dant’s motion for a continuance; judgments revoking
the defendant’s probation, from which the defendant
appealed to this court. Affirmed.

Mary Beattie Schairer, special public defender, for
the appellant (defendant).

Lisa A. Riggione, senior assistant state’s attorney,
with whom, on the brief, were James E. Thomas, former
state’s attorney, and Robin D. Krawczyk, senior assis-
tant state’s attorney, for the appellee (state).

Opinion

HARPER, J. The defendant, Sadiki Blake, appeals
from the judgments of the trial court revoking his proba-
tion pursuant to General Statutes § 53a-32. The defen-
dant claims that (1) the evidence did not support the
court’s finding that he had violated his probation and
(2) the court violated his right to allocution.! We affirm
the judgments of the trial court.

In August, 2001, the defendant was convicted on sepa-
rate informations of two counts of sale of narcotics.

! The defendant also claims that, because he ultimately was acquitted of
the crimes that gave rise to the violation of probation charges, he could not
be found in violation of his probation. The merit of the defendant’s claim
was dependent on our Supreme Court’s resolution of the issue raised in
State v. Durant, 281 Conn. 548, 916 A.2d 2 (2007), which had not been
released at the time that the defendant filed his principal appellate brief
but was released thereafter. The defendant acknowledged at the time of
argument before this court, and we agree, that Durant is dispositive and
resolves this claim adversely to him.
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The court imposed a total effective sentence of four
years imprisonment, execution suspended, and four
years of probation. In December, 2004, while the defen-
dant was on probation, he was arrested on charges of
attempt to commit murder, assault in the first degree,
burglary in the first degree and criminal possession of
a firearm. As a result of these charges, the defendant
also was charged, in two informations, with violating
the terms of his probation. The state later withdrew
the charge of attempt to commit murder and, during
the criminal trial, the court granted the defendant’s
motion for a judgment of acquittal with regard to crimi-
nal possession of a firearm. The court declared a mis-
trial as to the assault and burglary counts after the jury
was unable to return a unanimous verdict with regard
to those counts. The court subsequently held a hearing
related to the violation of probation charges.

On the basis of evidence presented during the trial
and at the hearing, the court revoked the defendant’s
probation and committed him to the custody of the
commissioner of correction for four years. In its oral
ruling, the court found that the state had presented
reliable and probative evidence and had proven by a
preponderance of the evidence that the defendant had
violated his probation by committing the crimes of
assault in the first degree and burglary in the first
degree. Later, after a new trial, the jury found the defen-
dant not guilty of those crimes. Additional facts will be
set forth as necessary.

I

The defendant first claims that the evidence did not
support the court’s finding that he had violated his
probation. We disagree.

“A trial court initially makes a factual determination
of whether a condition of probation has been violated.
In making its factual determination, the trial court is
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entitled to draw reasonable and logical inferences from
the evidence. . . . Our review is limited to whether
such a finding was clearly erroneous. . . . A finding
of fact is clearly erroneous when there is no evidence
in the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed. . . . In making
this determination, every reasonable presumption must
be given in favor of the trial court’s ruling.” (Internal
quotation marks omitted.) State v. Faraday, 268 Conn.
174, 185, 842 A.2d 567 (2004); State v. Fowler, 102 Conn.
App. 154, 165-66, 926 A.2d 672, cert. denied, 284 Conn.
922, 933 A.2d 725 (2007).

At the end of the adjudicative phase of the violation
of probation hearing, the court set forth its findings, in
relevant part, as follows: “The court credits the testi-
mony of all the state’s witnesses and finds that the
evidence adduced at the violation of probation hearing
was reliable and probative and established, by a prepon-
derance of the evidence, that the defendant . . . on
November 30, 2003, at 55 Oakland Terrace, Hartford,
Connecticut, committed the crimes of assault in the
first degree and burglary in the first degree and thus
violated the first condition of probation, that is, that he
not violate any criminal law of this state.”

After noting the stipulation of the parties that the
defendant was on probation at the time in question and
was aware of the terms of his probation, the court
stated: “The court finds that the testimony of La-Trice
Grant was reliable and probative. The court credits her
entire testimony. The court finds that the defendant
went to Ms. Grant’s third floor apartment at approxi-
mately 4:15 a.m. and knowingly and unlawfully entered
and remained in her dwelling with the intent to commit
a crime therein, that is, to assault Jimmy Ball, and that
at that time, he was armed with a deadly and dangerous
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instrument, that is, a gun . . . . Entering Ms. Grant’s
apartment at that time of morning when the defendant
reasonably would have known that the occupants
would be asleep and that he was armed with a handgun
is strong evidence that the defendant intended to com-
mit a crime in the apartment. The defendant entered and
remained in Ms. Grant’s apartment without permission.

“Once unlawfully in the apartment, the defendant
approached Ms. Grant at the door of her bedroom and
stated, ‘I told you, anyone else but him.” The defendant
proceeded to intentionally cause serious physical injury
to Jimmy Ball by repeatedly hitting him about four times
in the head and face with a gun, a dangerous weapon
and dangerous instrument, while . . . Ball was asleep
in Ms. Grant’s bed. The defendant caused serious physi-
cal injury to Mr. Ball as stated by Dr. Manuel Lorenzo,
who treated him at St. Francis Hospital and Medical
Center, and as reflected in Mr. Ball’s medical records

“The court credits the testimony of Lorenzo regarding
the extent of Mr. Ball’s injuries. Lorenzo testified that
Mr. Ball had, among other injuries, a skull fracture,
fracture to his cheekbone and traumatic brain injury.
He also testified that without medical intervention, the
injuries the defendant inflicted upon Mr. Ball would
have caused his death. Accordingly, the court finds that
the totality of evidence establishes that the defendant
violated the conditions of probation by committing the
crimes of assault in the first degree . . . and burglary
in the first degree . . . on November 30, 2003, at the
third floor apartment of Ms. Grant at 55 Oakland Ter-
race, Hartford, Connecticut.”

A

Grant was the only witness who positively identified
the defendant as the perpetrator of the crimes that
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occurred in her residence on November 30, 2003.> The
defendant argues: “[T]he lack of credibility of the sole
witness who identified [him] as the assailant was so
strong that the court’s decision that her testimony was
credible was not reasonable or logical and leaves one
with the definite and firm conviction that a mistake
has been committed and was thus clearly erroneous.
Without that testimony, the evidence against the defen-
dant was insufficient as a matter of law.” (Internal quo-
tation marks omitted.)

The defendant has set forth numerous reasons as
to why the court should not have relied on Grant’s
testimony. First and foremost, he suggests that Grant
intentionally misidentified him as the perpetrator of
these crimes. The defendant asserts that Grant’s trial
testimony with regard to some points differed from that
of other witnesses, as well as from her initial statement
to the police, thus rendering it unreliable. The defendant
also casts doubt on Grant’s testimony insofar as it sug-
gested as a motive that there was a “love triangle”
between himself, Grant and Ball. The defendant posits
that the version of events related by Grant “left a lot
of unanswered questions” as to why he would have
committed the crimes and what transpired at the scene
after the crimes were committed. Finally, the defendant
deems it relevant that the court declared a mistrial with
regard to these crimes after the jury could not reach a
verdict and that, later, a different jury found him not
guilty of these crimes. The defendant states that these
factors should give this court “reason to pause” and
invites us to conclude that they reflect poorly on Grant’s
credibility as a witness.

We have reviewed Grant’s testimony in its entirety. It
suffices to observe that Grant unambiguously identified

2 Ball testified that he remembered waking up in a hospital after the assault
but was unable to recall any of the details of the assault itself.
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the defendant as the man who entered her apartment,
uninvited and armed with a gun, and attacked Ball.
Grant testified that, as a result of their prior relation-
ship, she was familiar with the defendant. She testified
that she observed the defendant, heard the words he
spoke to her and struggled with him in an unsuccessful
effort to fend off his violent conduct. There was also
evidence that, shortly after the incident, Grant identified
the defendant to the police as the perpetrator and that,
the following day, she identified him from a photo-
graphic array.

Grant’s testimony amply supported the court’s factual
findings. The defendant does not claim that those find-
ings, if reasonable, were insufficient to support the judg-
ments. At trial, the defendant vigorously challenged
Grant’s credibility and attempted to discredit the state’s
version of events. Those efforts, reflected in the argu-
ments raised before this court, are properly made
before the trier of fact, not this court. It is not the
function of this court to reevaluate the cold record of
Grant’s testimony to determine whether it was plausible
that Grant was mistaken or, as the defendant asserts,
had fabricated her testimony. “As the sole finder of fact
in the probation revocation proceeding . . . the court
was entitled to arrive at its own conclusion regarding
the witnesses’ credibility and what weight to afford
their testimony.” State v. Gauthier, 73 Conn. App. 781,
787, 809 A.2d 1132 (2002), cert. denied, 262 Conn. 937,
815 A.2d 137 (2003). None of the arguments raised by
the defendant cast doubt on the propriety of the court’s
favorable assessment of Grant’s testimony. The defen-
dant’s efforts to convince us that the court mistakenly
relied on such testimony simply are not persuasive.’?

3 Contrary to the defendant’s assertion, it is of no consequence to our
analysis that one jury could not reach a verdict with regard to the underlying
charges and that, later, another jury found him not guilty of these crimes.
It suffices to observe that, unlike a criminal prosecution, in a violation of
probation proceeding, the state has the burden of proving its case by a fair
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The defendant also argues that the trial court’s state-
ment that it “credits the testimony of all of the state’s
witnesses” should lead this court to conclude that it
mistakenly assessed the evidence. The defendant posits
that the court could not reasonably or logically have
credited all of the testimony presented by the state
because it “conflicted in many respects.” The defendant
accurately notes, for example, that the state’s witnesses
differed in their testimony with regard to who was pre-
sent when the police arrived on the scene, where the
victim was located when police arrived, the description
of the crime scene, the nature of the relationship
between Grant and Ball, whether there had been gun-
shots at the time of the incident and whether Grant had
been “evasive” in her dealings with the police investigat-
ing the incident.

As a preliminary matter, we note that in reaching its
decision, the court relied almost exclusively on Grant’s
observations of the defendant’s violent criminal con-
duct in her apartment. The court expressly indicated
in its decision that it had relied on Grant’s “entire testi-
mony.” For these reasons, we question whether the
defendant can demonstrate that his claim of error con-
cerning other witnesses, if accurate, was of any conse-

quence to the court’s judgments.

Nevertheless, we reject on its merits the premise of
the claim raised. The defendant would have us interpret
in isolation the court’s statement concerning the state’s
witnesses to mean that the court accepted as fact each
and every detail recounted by all of the state’s wit-
nesses. In light of its statement concerning Grant’s testi-
mony, it is reasonable and logical to interpret the court’s
words to convey that the court had determined that all

preponderance of the evidence, not beyond a reasonable doubt. State v.
Davis, 229 Conn. 285, 295, 641 A.2d 370 (1994).
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of the witnesses presented by the state had testified
truthfully and that it had relied on portions of the testi-
mony of each of these witnesses. To the extent that
they existed, inconsistencies in testimony between and
among several witnesses do not necessarily reflect that
any witness had testified untruthfully. Inconsistent evi-
dence is not necessarily evidence that has been fabri-
cated. Human experience teaches that different factors,
such as varying abilities of witnesses to recall events,
might reasonably and logically explain such inconsis-
tencies. Further, it is fair to assume that the court relied
on some of this testimony and, consistent with its role
as fact finder, resolved any conflicts in the testimony
to reach the logical version of events, which was amply
supported by the evidence, that it articulated in its deci-
sion. “It is the [fact finder’s] right to accept some, none
or all of the evidence presented. . . . Moreover, [e]vi-
dence is not insufficient . . . because it is conflicting
or inconsistent. [The court] is free to juxtapose conflict-
ing versions of events and determine which is more
credible. . . . It is the [finder of fact’s] exclusive prov-
ince to weigh the conflicting evidence and to determine
the credibility of witnesses.” (Internal quotation marks
omitted.) State v. Marcisz, 99 Conn. App. 31, 36, 913
A.2d 436, cert. denied, 281 Conn. 922, 918 A.2d 273
(2007). We are not persuaded that the court’s general
assessment of the state’s witnesses in any way reflected
that a mistake was made.

IT

The defendant next claims that the court violated his
right to allocution when it denied his request for a
continuance of the dispositional phase of the violation
of probation hearing. We do not reach the merits of
this claim.

The following facts underlie the defendant’s claim.
On March 22, 2006, immediately after the conclusion
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of the adjudicative phase of the hearing, the court took
up the issue of the proper disposition of the violation
of probation charges. The defendant’s attorney
informed the court that he “need[ed] time to prepare
an argument for sentencing.” The court granted a con-
tinuance until the following morning. The next day, the
defendant’s attorney addressed the court as follows:
“I would like to formally object to proceeding with
sentencing on the violation of probation. . . . As the
court is aware, [the defendant], at this stage, in a viola-
tion of probation proceeding, has a right of allocution.

. [T]he criminal charges upon which the violation
is based have not been disposed of yet because of a
mistrial. He also has an operative right against self-
incrimination. To proceed, at this point, would cause
or have the effect on [the defendant] of having to elect
between those two rights. Frankly, with what is at stake
in the two cases, that would, at least by my advice,
cause him to waive his right of allocution. But I don’t
think he should be placed in that position and I, there-
fore, request that the court, again, consider not proceed-
ing at this time and wait until the criminal charges are,
in some manner, disposed of.”

The court asked the defendant’s attorney to elaborate
with regard to his request. The defendant’s attorney
explained his concern that if, during allocution, the
defendant wanted to express some remorse or responsi-
bility for the criminal acts that formed the basis of the
violation of probation charges, such statements could
be viewed as incriminatory and be used against him
during any new trial related to those charges. The court
asked the defendant’s attorney: “Well, how about if the
court orders that whatever [the defendant] says can’t be
used against him at the trial?” The defendant’s attorney
responded that he would not feel comfortable advising
his client to proceed on that basis “unless the prosecu-
tion joins in that.”
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The court responded: “The court does not feel that
[the defendant] cannot speak because of the fact that
the case is pending against him. There are many things
he can say. And, certainly, if his position is that, I didn’t
do it, then that’s something he should say if he wants
to. There are a lot of things he can say without incrimi-
nating himself. So, if he doesn’t want to speak on his
own behalf, that’s his right. He has the opportunity to
do so.” The defendant’s attorney responded that the
issue was not whether the defendant had an opportunity
to address the court, but whether he was “free to fully
exercise the right.” After the colloquy between the
defendant’s attorney and the court concluded, the pros-
ecutor stated: “If [the defendant] wants to show
remorse by admitting his culpability on the underlying
charges, I'll state on the record that I won’t use that
admission against him at the retrial of the criminal
charges.”

The defendant’s attorney conversed briefly with the
defendant, then stated: “[The defendant] has concerns
now with the manner in which I'm handling his case.
His concerns are that his probation officer should be
here to speak to how he was otherwise doing on proba-
tion prior to the violation being lodged against him.
And he is concerned by the court’s findings in terms
of there being a violation of probation, particularly with
regard to the findings about him being in possession
of a . . . gun, in light of the court’s earlier granting of
the motion [for a] judgment of acquittal [on the posses-
sion of a firearm charge]. It’s his concern that that
demonstrates some bias on the part of the court in
terms of further hearing the matter.”

The court addressed the defendant. The court stated
that, because the violation of probation was based on
his substantive offenses, testimony from the defen-
dant’s probation officer concerning other matters
would be irrelevant. The court informed the defendant
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that it was its role to make factual findings concerning
his conduct and that he had a right to appeal from
the court’s decision. Finally, the court stated that the
defendant’s attorney “[had] done an excellent job” and
that “he is certainly capable of proceeding” in this
matter.

The following colloquy between the defendant and
the court then occurred:

“IThe Defendant]: I would like to address the court.

“The Court: All right. You should understand that
anything you say can be used against you.

“[The Defendant]: Yeah, I understand that. First of
all, I need a continuance for ample time to find better
representation. I don’t feel my lawyer has my best inter-
est on hand. And, secondly, Your Honor, with all due
respect to the court, I want to file an oral motion for
you to recuse yourself on the grounds of bias and preju-
dice. And also I need copies of my transcript from the
first day of my probation hearing.

“The Court: All right. Your request for a lawyer is
denied. Your request that I recuse myself is denied as
having not complied with the proper procedure of the
rules. And what was the last one you said?

“IThe Defendant]: I also needed a copy of the tran-
script of the first day of my probation hearing.

“The Court: That will be done for any appeal pur-
poses. If you file an appeal, you'll get a transcript or
your lawyer will get a transcript.”

The court then invited the defendant’s attorney to
address the court with regard to sentencing. After the
defendant’s attorney addressed the court concerning
that matter, the court stated to the defendant: “All right.
Now . . . then, do you not want to say anything on
your own behalf about sentencing?” The defendant
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responded, “No.” The court, noting that the “defendant
[had] exercised his right not to be heard at sentencing,”
thereafter found that the beneficial aspects of probation
were no longer being served, revoked the defendant’s
probation and imposed sentence.

The defendant reiterates the argument that he initially
raised at trial, asserting that he had a right to allocution
at the time of sentencing in this case but that the court
deprived him of a “meaningful allocution” because “sen-
tencing was held before the disposition of the underly-
ing charges . . . .” The defendant argues that “because
[he] was told that anything he said could be used against
him, the fear that was instilled in him created an atmo-
sphere that made it impossible for [him] to speak effec-
tively and persuasively.” The defendant also asserts,
for the first time on appeal, that “[t]here are logistical
benefits to deferring allocution until after disposition
of the underlying charges.” According to the defendant,
if the state were to enter a nolle prosequi as to such
charges or if he were ultimately acquitted of them, he
could discuss such matters during allocution as part of
a meaningful plea for mercy.

Absent an appellant’s proper resort to an extraordi-
nary means of review, “[this] court shall not be bound
to consider a claim unless it was distinctly raised at
the trial or arose subsequent to the trial. . . .” Practice
Book § 60-5. “The reason for the rule is obvious: to
permit a party to raise a claim on appeal that has not
been raised at trial—after it is too late for the trial court
or the opposing party to address the claim—would
encourage trial by ambuscade, which is unfair to both
the trial court and the opposing party.” (Internal quota-
tion marks omitted.) State v. Dalzell, 282 Conn. 709,
720, 924 A.2d 809 (2007); see also State v. Randolph,
284 Conn. 328, 374, 933 A.2d 1158 (2007). “[O]ur rules
of procedure do not allow a [party] to pursue one course
of action at trial and later, on appeal, argue that a
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path he rejected should now be open to him.” (Internal
quotation marks omitted.) State v. Cromety, 102 Conn.
App. 425, 431, 925 A.2d 1133, cert. denied, 284 Conn.
912, 931 A.2d 932 (2007).

At trial, the defendant put forth several reasons why
the court should not proceed with the dispositional
phase of the proceeding on March 23, 2006. To the
extent that the defendant argues that there were “logis-
tical benefits” to continuing the proceeding so that he
could discuss during allocution the final resolution of
the pending charges, he failed to assert such ground at
any time before the trial court. Thus, the claim for
relief on this ground is unpreserved, and we decline to
address it here.

A defendant’s right to allocution applies to the dispo-
sitional phase of a violation of probation proceeding.
State v. Strickland, 243 Conn. 339, 354, 703 A.2d 109
(1997). At trial, the defendant initially claimed that he
could not exercise his right to allocution until the pend-
ing charges against him were resolved. Essentially, the
defendant claimed that his right to allocution encom-
passed a right to speak absent any fear that what he
said in allocution could be used against him during
subsequent proceedings related to the pending charges.
In this vein, the defendant’s attorney clearly described
what was, in his view, a tension that existed between
the defendant’s right against self-incrimination and his
right to allocution. Responding to the distinct claim
raised by the defendant and in an attempt to alleviate
the concern expressed, the court suggested that it could
“order” that any statements made by the defendant
during allocution could not be used against him during
another trial. In response, the defendant’s attorney
stated that he would not recommend such a course of
action “unless the prosecution joins in that.” (Empha-
sis added.) In response to this assertion, the prosecutor
flatly stipulated that, if the defendant wanted to express
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remorse or admit culpability with regard to the charges,
“T’ll state on the record that I won’t use that admission
against him at the retrial of the criminal charges.”

The record reveals that the defendant’s attorney
expressed a specific concern that the court addressed.
The court suggested a way to resolve the issue raised,
and the defendant’s attorney conveyed that his concern
would be allayed if the state agreed not to use any
statements made by the defendant during allocution
against the defendant in another trial. After the prosecu-
tor met this request, stipulating that any incriminating
statements made by the defendant would not be used
by the state during another trial, the defendant’s attor-
ney did not pursue the matter. The defendant’s attorney
did not ask the prosecutor to elaborate with regard to
his stipulation, did not ask the court to address the
matter in any greater detail and did not discuss further
the issue of allocution. At no time did the prosecutor
withdraw his stipulation, and the defendant never ques-
tioned it.* Instead, the defendant’s attorney and, later,
the defendant personally, raised other unrelated rea-
sons why the court should grant a continuance.’

“In his reply brief, the defendant asserts that neither the court nor the
prosecutor had the authority to “grant immunity to the defendant for state-
ments made during his allocution after a violation of probation determina-
tion.” The defendant further argues that, if such authority existed and was
properly exercised, it nevertheless would have applied to admissions only,
and not “other statements . . . of a personal nature which might have
harmed him in other ways during the retrial.” The defendant did not raise
these concerns before the court, and, thus, they are not grounds preserved
for appeal.

% As evidence that the court had infringed on or hampered his right to
allocution, the defendant asserts that the court expressly warned him that
anything he said could be “used against” him. Although the court did so
advise the defendant, the record clearly reflects that the court made this
statement when he indicated that he wanted to discuss issues related to
his request for a continuance. The court did not make this statement in the
context of allocution or when it invited the defendant to speak on his behalf
prior to sentencing. Further, neither the defendant nor his attorney objected
to the court’s admonition or asked the court to explain it. Instead, after this
statement was made, the defendant promptly addressed the court with



352 JUNE, 2008 108 Conn. App. 336

State v. Blake

On this record, we must conclude that the issue per-
taining to allocution initially raised by the defendant
was timely addressed by the court and resolved in a
manner consistent with his wishes. That the defendant
ultimately did not exercise his right to allocute does
not affect our analysis. Under these circumstances, it
would be fundamentally unfair for the defendant to
argue on appeal that such resolution of the issue raised
was in any way prejudicial to him. Thus, we decline to
review this issue in any further detail.

The judgments are affirmed.
In this opinion DiPENTIMA, J., concurred.

DUPONT, J., dissenting in part. I respectfully dissent
from part II of the majority decision. Although I agree
that the trial court correctly concluded that the defen-
dant, Sadiki Blake, had violated the conditions of his
probation, (1) I do not agree that we need not address
the merits of his second claim, namely, whether the
dispositional phase of his violation of probation hearing
should have been continued in order to allow him to
meaningfully exercise his right of allocution, and (2) I
would address the merits of that claim and hold that
because his right of allocution was impaired, he is enti-
tled to another dispositional hearing, although not, as
he has argued, before a different court.

The transcript of the sentencing or dispositional
phase of the defendant’s violation of probation hearing
indicates that the defendant wanted “to formally object
to proceeding with sentencing . . . .” His counsel
stated that the defendant had “a right of allocution”

regard to issues unrelated to allocution, such as asking for a different attor-
ney, for the trial judge to recuse herself and for transcripts of the proceeding.
Thus, we are not persuaded by the defendant’s assertion that the court’s
statement in any way was, or reasonably could have been interpreted to
be, a limitation of his right to allocution.
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and that the underlying charges of which he had been
accused had not yet been disposed of because of a
mistrial and that he was requesting the court “not [to
proceed] at this time and wait until the criminal charges
are, in some manner, disposed of.” The court stated
that “it’s obvious here [that] you don’t want him to be
sentenced today, and that’s the bottom line. If he has
the right of allocution, if he doesn’t want to exercise
it, it’s his right.” Defense counsel responded: “But it’s
not a question of his ability to speak; it’s a question of
his ability to speak and be effective in it. . . . [T]he
question is whether [the defendant] is fully able to exer-
cise that right.” The court stated that all the defendant
was entitled to was the opportunity to speak. The state
acknowledges in its brief that the defendant “requested
a continuance until after the retrial of the underlying
case in order to advocate meaningfully in mitigation of
sentence, a continuance to find another attorney to
represent him, that the court recuse itself on grounds
of bias and prejudice and that he needed a transcript
of the March 22, 2006 proceedings.” The state claims
that the defendant is asserting new bases for continu-
ances on appeal that are unpreserved, namely, that at
the time the motion was made, there was a possibility
that the underlying charges pending against him “would
be nolled or that he could be acquitted in the retrial of
the underlying criminal charges.”

I do not conclude from the colloquy at the disposi-
tional phase of the defendant’s revocation of probation
hearing or from the defendant’s brief that the defendant
is making an argument not asserted at that hearing. At
the hearing and on appeal, the defendant was, and is,
claiming that his right to allocution was impaired and
violated because the court refused to delay sentencing
for the violation of a condition of his probation until
after the disposition of the criminal charges underlying
that violation. It is this question that is preserved for
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our review, and I think the defendant is entitled to a
review of it on the merits. The specific question that
we must answer is whether Practice Book § 43-10 (3)!
and decisions such as State v. Strickland, 243 Conn.
339, 703 A.2d 109 (1997), in light of the particular facts
of this case, required a continuance of the dispositional
phase of the defendant’s revocation of probation hear-
ing in order to preserve his right to a meaningful allo-
cution.

Because I would review the defendant’s claim on its
merits, the question becomes what standard of review
should be used. The defendant claims our review should
be plenary because it is a question of law to be deter-
mined by an interpretation of Practice Book § 43-10 (3)
and decisional law. The state claims that the standard
of review is whether the trial court abused its discretion.

The difficulty involved in a resolution of which stan-
dard of review should apply in this case arises because
a motion for a continuance traditionally involves the
discretion of a trial court that will not ordinarily be
disturbed absent a clear abuse of discretion; State v.
Fabricatore, 89 Conn. App. 729, 734-35, 875 A.2d 48
(2005), aff'd, 281 Conn. 469, 915 A.2d 872 (2007);
whereas the basis for the particular motion in this case
was the exercise of a right, allocution, which is based
on the rules of practice, as well as decisional law, a
basis that ordinarily requires plenary review. The reso-
lution of the question is further compounded by the
fact that allocution is not a discretionary right to be
given or withheld by a trial court but one that exists,
as of right, tempered only by how and when the allocu-
tion is to occur. In this case, regardless of the standard
of review applied to the defendant’s claim that he was

! Practice Book § 43-10 (3) provides: “The judicial authority shall allow
the defendant a reasonable opportunity to make a personal statement in
his or her own behalf and to present any information in mitigation of the
sentence.”
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deprived erroneously of a continuance to assert his
nondiscretionary right of allocution, the conclusion
would, in my opinion, be the same. The defendant was
denied a “reasonable opportunity to make a personal
statement in his or her own behalf and to present any
information in mitigation of the sentence” as a matter
of law under decisional law and Practice Book § 43-10
(3), and the denial was also an abuse of discretion.

The case of State v. Bronson, 55 Conn. App. 717, 740
A.2d 458 (1999), rev'd, 2568 Conn. 42, 779 A.2d 95 (2001),
is instructive. In that case, as in the present one, a
motion for a continuance was denied. The basis for the
motion was the need for a continuance to prepare for
a hearing to be held pursuant to a statute, whereas in the
present case, the need for the continuance is outlined in
arule of practice. The standard of review used in Bron-
son was abuse of discretion. The Appellate Court’s deci-
sion that the motion for a continuance was denied
properly was overruled by the Supreme Court in State
v. Bronson, 258 Conn. 42, 779 A.2d 95 (2001), but noth-
ing in the Supreme Court’s decision casts doubt on the
standard of review to be accorded a trial court’s action
on amotion for a continuance or on the factors involved
in determining if discretion was abused. When the
denial of the continuance is related to specific language
of our rules of practice or a statute, as in Bronson, the
question of whether there was an abuse of discretion
includes whether the court correctly applied the law
and reasonably could have concluded as it did. See
State v. Bronson, supra, 739-40. The court’s “discretion
in granting or denying a request for a continuance
should be exercised to accomplish the ends of substan-
tial justice.” State v. Hamzlton, 30 Conn. App. 68, 83,
618 A.2d 1372 (1993), aff’'d, 228 Conn. 234, 636 A.2d 760
(1994). Factors involved in the ruling on a motion for
a continuance include the likely length of the delay, the
age and complexity of the case, prior continuances, the
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impact of the delay on the participants in the trial, the
perceived legitimacy of the reason for the delay, the
defendant’s responsibility for the timing of the request
and the likelihood that a denial would substantially
impair the defendant’s rights. State v. Bronson, supra,
723. How a court balances the equities is discretionary
but if, in balancing those equities, a trial court draws
conclusions of law, our review is plenary. See Wasko
v. Manella, 269 Conn. 527, 542-43, 849 A.2d 777 (2004).

The answer to the issue in this case is aided by a
brief review of the right of allocution as preserved in
decisions and Practice Book § 43-10 (3). State v. Strick-
land, supra, 243 Conn. 339, made it clear that in Con-
necticut, there is a right of allocution during a probation
revocation proceeding. The historical underpinnings of
the right are that a defendant has a right to make a
statement to the court in his behalf and to present
information in mitigation of sentence, which right
relates back to at least 1689. Id., 343. The right preserves
an opportunity to plead for mercy and to enable our
system of justice to ensure that sentencing is particular-
ized and reflects individual circumstances. Id. It is the
defendant’s opportunity to participate meaningfully in
sentencing and to present a plea in mitigation of punish-
ment. Id., 345.

Practice Book § 43-10 (3) provides that before impos-
ing sentence, a judicial authority shall allow a defendant
areasonable opportunity to make a “personal statement
in his or her own behalf and to present any information
in mitigation of the sentence.” The words of the rules
of practice are interpreted in accordance with the same
principles that guide interpretation of our General Stat-
utes. State v. Strickland, supra, 243 Conn. 347. The right
does not involve defense counsel’s right to plead for
mercy on behalf of his or her client, no matter how
artfully. Green v. United States, 365 U.S. 301, 304-305,
81 S. Ct. 653, 5 L. Ed. 2d 670 (1961). A defendant must
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personally be allowed the opportunity to address the
court, which right is to be liberally construed. Id.

Revocation of probation is a possible continuing con-
sequence of an original conviction in which probation
was granted. A violation of probation hearing has two
parts. The first concerns whether the defendant has
violated his probation and the second, the punishment
to be given to the defendant, in the event of a violation.
State v. Strickland, supra, 243 Conn. 339. In this case,
the court found that the defendant had violated his
probation, a conclusion with which I agree, and revoked
the defendant’s probation, committing him to the cus-
tody of the commissioner of correction for four years,
a conclusion with which I do not agree because the
defendant was not afforded a continuance in order to
assert his right to allocution meaningfully.

In the words of Strickland, allocution involves an
“opportunity to meaningfully participate” in sentencing,
with timing being an important element of the right.
Id., 345. The right of the defendant to allocution should
provide an opportunity for a defendant to provide signif-
icant facts relating to his sentencing. Such facts may
include those that might affect punishment or the exer-
cise of mercy. Id. We are not concerned here with
whether the defendant had such a right but, rather, with
the issue of when the right should be exercised in order
to provide the defendant with meaningful participation
in his sentencing, as outlined in Strickland. Although
the fact that the jury eventually did not find the defen-
dant guilty of the underlying charges that led to the
hearing on the violation of probation is not necessary
to conclude that a condition of probation was or was
not violated, the jury’s action is relevant to consider
whether a defendant may be entitled to the mercy of
the court when the court is considering the penalty to be
imposed during the dispositional phase of a probation
revocation hearing. Knowledge of the acquittal that
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eventually resulted could affect the decision of a court
as to whether to revoke probation, or its decision as
to the amount of punishment the defendant should
serve for the violation of probation, although it might
not change the finding that he violated a condition of
probation because of the different standard of proof
between a criminal trial and a probation revocation
hearing. See State v. Durant, 94 Conn. App. 219, 892
A.2d 302 (2006), aff’'d, 281 Conn. 548, 916 A.2d 2 (2007).

The reason why the punishment to be given the defen-
dant might be affected by the outcome of his future
trial on the underlying charges is that the facts and
circumstances of the case, including the defendant’s
motive, as elicited during the trial, could involve the
degree of culpability of the defendant and whether the
conditions of his probation continued to serve their
original purpose. This is information that relates to his
“reasonable opportunity to make a personal statement
in mitigation of his sentence” as provided by the rules
of practice. Allocution not only gives the defendant a
right to participate in the sentencing process but the
right to participate “meaningfully.” State v. Strickland,
supra, 243 Conn. 353. An adjective, such as “meaning-
ful” implies that the important qualities of the noun
modified are utilized in determining what “meaningful”
means in the particular phrase. See Household Finance
Corp. v. Nival, 37 Conn. Sup. 606, 612, 430 A.2d 1311
(1981). If a word such as “meaningful” has not yet been
defined by our Supreme Court in a particular decisional
context, we may refer to its dictionary definition. State
v. Bronson, supra, 55 Conn. App. 728. “Meaningful” is
defined in Webster’s New World Dictionary (2d College
Ed.) as “full of meaning, having significance or
purpose.”

A court is vested with broad discretion during the
disposition phase of a revocation hearing. It could
require the defendant to serve any or all of his remaining
sentence or continue probation or modify or enlarge
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its conditions. State v. Strickland, supra, 243 Conn.
353. I conclude that the denial of a continuance was
improper, and another dispositional phase of the defen-
dant’s probation revocation hearing is required because
the defendant was deprived of a meaningful right to allo-
cution.

The defendant seeks a dispositional phase to be held
before a different trial court in the event that he is
entitled to another hearing. Although I would grant him
a new dispositional hearing for the foregoing reasons,
I would not remand his resentencing to a different
judge, as he has argued should be done.

Remanding to a different trial court is an extraordi-
nary remedy to be reserved for an extraordinary case.
United States v. Li, 115 F.3d 125, 134 (2d Cir. 1997),
citing Sobel v. Yeshiva University, 839 F.2d 18, 37 (2d
Cir. 1988), cert. denied, 490 U.S. 1105, 109 S. Ct. 3154,
104 L. Ed. 2d 1018 (1989). Resentencing before a differ-
ent judge is appropriate only when the original judge
would have “substantial difficulty in putting out of her
mind her previously expressed views, or where reas-
signment is advisable to preserve the appearance of
justice.” (Internal quotation marks omitted.) United
States v. Li, supra, 134. In this case, reassignment would
not be appropriate. The transcript of the hearing is
devoid of any special circumstances that suggest that
the trial judge would be unable to follow Practice Book
§ 43-10 (3) or unable to afford the defendant a fair
resentencing.? We rely on the trial judge to give “careful
consideration to any mitigating comments that [the
defendant] might offer during her allocution.” United
States v. Lt, supra, 134.

2In State v. Strickland, supra, 243 Conn. 354, the case was summarily
remanded, without discussion, to a trial court other than the court that
revoked the defendant’s probation with direction to conduct another disposi-
tion phase of his probation revocation proceeding. Nothing in the decision
itself, however, addresses the special circumstances that required that
result.
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I would set aside the judgments of revocation of
probation and the sentence of the defendant and
remand the case to the trial court for another disposi-
tional phase of his probation revocation proceeding in
order to afford him a meaningful right of allocution.
The judgments that the defendant violated his probation
should be affirmed.

ASSELIN AND CONNOLLY, ATTORNEYS, LLC .
CATHERINE HEATH
(AC 28459)

Bishop, Beach and Borden, Js.
Syllabus
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favor in connection with the defendant’s failure to pay attorney’s fees.
Thereafter, the defendant filed a motion to vacate the award, in which
she alleged, inter alia, that the enforcement of an arbitration clause in
the attorney-client retainer agreement would violate public policy. The
trial court granted the plaintiff’s application to confirm the award and
denied the defendant’s motion to vacate it, and the defendant appealed
to this court. She claimed that enforcement of arbitration clauses in
attorney-client retainer agreements violates the state’s public policy
concerning the ethical conduct of attorneys in relation to their clients.
Held that because the defendant’s motion to vacate the award on public
policy grounds was not filed within thirty days following receipt of
notice of the arbitration award as required by statute (§ 52-420 [b]),
the motion was untimely, and the trial court lacked subject matter
jurisdiction to consider its merits.
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Application to confirm an arbitration award, brought
to the Superior Court in the judicial district of New
London, where the defendant filed a motion to vacate;
thereafter, the matter was tried to the court, Hon. D.
Michael Hurley, judge trial referee; subsequently, the
court granted in part the plaintiff’s motion to dismiss;
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Opinion

BEACH, J. The defendant, Catherine Heath, appeals
from the judgment of the trial court denying her motion
to vacate an arbitration award and granting the applica-
tion to confirm the award filed by the plaintiff law firm,
Asselin & Connolly, Attorneys, LLC. The dispositive
issue in this appeal is whether the court had subject
matter jurisdiction over the defendant’s motion to
vacate.! Because we answer that question in the nega-
tive, we reverse the judgment in part and remand the
case to the trial court with direction to dismiss the
defendant’s motion to vacate for lack of subject mat-
ter jurisdiction.

The following facts and procedural history are rele-
vant to the defendant’s appeal. In 2001, the defendant
hired the plaintiff to represent her in connection with
a marriage dissolution action. On November 30, 2001,
she signed an attorney-client retainer agreement with
the plaintiff that provided that all fee disputes would
be settled by binding arbitration.? After the defendant

! Because we resolve the appeal on the ground of subject matter jurisdic-
tion, we do not reach the merits of the defendant’s claims on appeal. See,
e.g., Bailey v. Medical Examining Board for State Employee Disability
Retirement, 75 Conn. App. 215, 216 n.4, 815 A.2d 281 (2003).

2 The agreement’s arbitration clause states: “The Client and the Firm agree
to submit to binding arbitration all disputes and/or claims either may have
against the other including, but not limited to disputes regarding the amount
of and/or payment of fees and/or expenses and any claims of legal malprac-
tice. The Client and the Firm further agree to utilize the services of the
American Arbitration Association for this purpose, and that the arbitrators’
findings and awards must comply with the law of the State of Connecticut.”



362 JUNE, 2008 108 Conn. App. 360

Asselin & Connolly, Attorneys, LLC ». Heath

failed to pay attorney’s fees to the plaintiff, the court
ordered the parties, on April 19, 2004, to proceed to
arbitration. One of the issues before the arbitrator was
the defendant’s motion to dismiss for lack of subject
matter jurisdiction. In her motion, the defendant argued
that the arbitration clause was invalid and that the
American Arbitration Association’s rules were inappli-
cable to disputes arising out of the attorney-client rela-
tionship. On September 17, 2004, an arbitration hearing
on the matter was held. The defendant did not attend.
On the same day, the arbitrator issued a decision and
award, stating in relevant part: “The [defendant’s]
motion for dismissal [of] the arbitration is denied. . . .
Accordingly, I award as follows: The [defendant] shall
pay to the [plaintiff] the total sum of $34,239.23.”

On April 12, 2005, the plaintiff filed an application to
confirm the award. Shortly thereafter, on May 6, 2005,
the defendant filed both an objection to the plaintiff’s
application to confirm the award and a motion to vacate
the award. In her motion, the defendant renewed her
arguments as to the arbitrability of the dispute. In alater
supplemental motion, the defendant further argued that
enforcement of the arbitration clause would violate
public policy. On June 22, 2006, the plaintiff filed a
motion to dismiss the defendant’s motion to vacate as,
inter alia, untimely pursuant to General Statutes § 52-
420 (b).?

On December 8, 2006, the court issued a memoran-
dum of decision denying the defendant’s motion to
vacate and granting the plaintiff’s application to confirm
the arbitration award. In its decision, the court first
addressed the question of subject matter jurisdiction.
Specifically, as to the court’s ability to review the defen-
dant’s claim that the agreement was not arbitrable, it

? General Statutes § 52-420 (b) provides: “No motion to vacate, modify or
correct an award may be made after thirty days from the notice of the award
to the party to the arbitration who makes the motion.”
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found that it “has jurisdiction to review claims that an
arbitration award violates public policy, as the thirty
day limitations period of § 52-420 (b) does not apply to
the common-law grounds for challenging an arbitration
award. Alternatively, the court has jurisdiction under
General Statutes § 52-408, which permits a party to chal-
lenge a contract’s arbitration clause where ‘there exists
sufficient cause at law or in equity for the avoidance
of written contracts generally.” Accordingly, where a
party claims that an arbitration clause is void or void-
able under § 52-408, the six year statute of limitations
governing contract actions under General Statutes § 52-
576 applies. In the present case, the parties entered into
the attorney-client retainer agreement on November
11, 2001. Therefore, the defendant’s challenge to the
validity of the arbitration clause is timely.” The court
then found, on the merits, that the arbitration agreement
did not violate public policy. It further noted that as to
the defendant’s additional argument that she entered
into the agreement under “‘coercive circumstances’
involving ‘duress’ . . . the defendant has failed to pro-
vide the court with any legal analysis or citation to
authority that would support a claim for avoidance of
the arbitration clause contained within the retainer
agreement. Accordingly, the court finds that any claims

4 General Statutes § 52-408 provides: “An agreement in any written con-
tract, or in a separate writing executed by the parties to any written contract,
to settle by arbitration any controversy thereafter arising out of such con-
tract, or out of the failure or refusal to perform the whole or any part
thereof, or a written provision in the articles of association or bylaws of
an association or corporation of which both parties are members to arbitrate
any controversy which may arise between them in the future, or an
agreement in writing between two or more persons to submit to arbitration
any controversy existing between them at the time of the agreement to
submit, or an agreement in writing between the parties to a marriage to
submit to arbitration any controversy between them with respect to the
dissolution of their marriage, except issues related to child support, visitation
and custody, shall be valid, irrevocable and enforceable, except when there
exists sufficient cause at law or in equity for the avoidance of written
contracts generally.”
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relating to the avoidance of the written contract have
been abandoned.” This appeal followed.

The defendant’s primary claim on appeal is that
enforcement of arbitration clauses in attorney-client
retainer agreements violates the state’s public policy
concerning the ethical conduct of attorneys in relation
to their clients. The record reveals, however, that the
defendant’s motion to vacate the award was not filed
within the thirty days following the receipt of notice of
the arbitration award, as required by § 52-420 (b). The
timeliness of the defendant’s motion to vacate impli-
cates the court’s subject matter jurisdiction. See, e.g.,
Middlesex Ins. Co. v. Castellano, 225 Conn. 339, 344,
623 A.2d 55 (1993).

The legal principles concerning subject matter juris-
diction are well settled. Our Supreme Court has “long
held that because [a] determination regarding a trial
court’s subject matter jurisdiction is a question of law,
our review is plenary. . . . Moreover, [i]t is a funda-
mental rule that a court may raise and review the issue
of subject matter jurisdiction at any time. . . . Subject
matter jurisdiction involves the authority of the court
to adjudicate the type of controversy presented by the

action before it. . . . [A] court lacks discretion to con-
sider the merits of a case over which it is without
jurisdiction . . . .” (Internal quotation marks omitted.)

Bloomfield v. United Electrical, Radio & Machine
Workers of America, Connecticut Independent Police
Union, Local 14, 285 Conn. 278, 286, 939 A.2d 561
(2008).

The legal principles regarding arbitration are also
well settled. “[T]he law in this state takes a strongly
affirmative view of consensual arbitration. . . . Arbi-
tration is a favored method to prevent litigation, pro-
mote tranquility and expedite the equitable settlement
of disputes. . . . As a consequence of our approval of
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arbitral proceedings, our courts generally have deferred
to the award that the arbitrator found to be appropriate.

The scope of review for arbitration awards is
exceedingly narrow. . . . Additionally, every reason-
able inference is to be made in favor of the arbitral
award and of the arbitrator’s decisions. . . .

“[Clourts recognize three grounds for vacating arbi-
tration awards. . . . As a routine matter, courts review
de novo the question of whether any of those exceptions
apply to a given award. . . . The first ground for vacat-
ing an award is when the arbitrator has ruled on the
constitutionality of a statute. . . . The second
acknowledged ground is when the award violates clear
public policy. . . . Those grounds for vacatur are
denominated as common-law grounds and are deemed
to be independent sources of the power of judicial
review. . . . The third recognized ground for vacating
an arbitration award is that the award contravenes one
or more of the statutory proscriptions of [General Stat-
utes] § 52-418.”% (Internal quotation marks omitted.)
International Brotherhood of Police Officers, Local 361
v. New Milford, 81 Conn. App. 726, 729-30, 841 A.2d
706 (2004).

In reaching our conclusion as to the effect of the
untimeliness of the defendant’s motion to vacate, we

® General Statutes § 52-418 (a) provides: “Upon the application of any
party to an arbitration, the superior court for the judicial district in which
one of the parties resides or, in a controversy concerning land, for the
judicial district in which the land is situated or, when the court is not in
session, any judge thereof, shall make an order vacating the award if it
finds any of the following defects: (1) If the award has been procured by
corruption, fraud or undue means; (2) if there has been evident partiality
or corruption on the part of any arbitrator; (3) if the arbitrators have been
guilty of misconduct in refusing to postpone the hearing upon sufficient
cause shown or in refusing to hear evidence pertinent and material to the
controversy or of any other action by which the rights of any party have
been prejudiced; or (4) if the arbitrators have exceeded their powers or so
imperfectly executed them that a mutual, final and definite award upon the
subject matter submitted was not made.”
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find our Supreme Court’s recent decision in Bloomfield
v. United Electrical, Radio & Machine Workers of
America, Connecticut Independent Police Union,
Local 14, supra, 285 Conn. 278, to be controlling. In
that case, the plaintiff employer moved to vacate the
arbitration award on the ground that it violated the
state’s public policy encouraging honesty among the
state’s police forces. Id., 279-80. The plaintiff, however,
filed its application to vacate more than thirty days
following the issuance of the arbitration award. Id., 280.
Our Supreme Court concluded that the trial court did
not have subject matter jurisdiction over the matter
because “the thirty day filing period set forth by § 52-
420 (b) applies to an application to vacate an arbitration
award on the ground that it violates public policy.”
Id., 292.

In reaching its conclusion, the court interpreted the
language of § 52-420 (b), which provides: “No motion
to vacate, modify or correct an award may be made
after thirty days from the notice of the award to the
party to the arbitration who makes the motion.” The
court reasoned that the statute’s “broad language
plainly states that the limitations period applies regard-
less of the grounds for the motion to vacate. It is neither
qualified by, nor limited to, any particular grounds for
the application and is not, therefore, ambiguous
because, when read in context, [it] is [not] susceptible
to more than one reasonable interpretation.” (Internal
quotation marks omitted.) Id., 287. More specifically,
the court reasoned that § 52-420 (b) does not limit the
thirty day filing period to applications arising out of the
grounds for vacatur enumerated in § 52-418, but also
applies to common-law grounds, such as a claimed vio-
lation of public policy. Id., 287-88. “Indeed, a conclusion
that public policy claims are not subject to the thirty
day limitations period would undermine the legisla-
ture’s well established support of arbitration as a mech-
anism for the inexpensive and expedient resolution of
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private disputes.” Id., 290; see also Hartford Steam
Boiler Inspection & Ins. Co. v. Underwriters at
Lloyd’s & Cos. Collective, 271 Conn. 474, 493, 857 A.2d
893 (2004), cert. denied, 544 U.S. 974, 125 S. Ct. 1826,
161 L. Ed. 2d 723 (2005).

In concluding that the present case is controlled by
Bloomfield, we distinguish the circumstances here from
those in MBNA America Bank, N.A.v. Boata, 283 Conn.
381, 926 A.2d 1035 (2007). In MBNA America Bank,
N.A., our Supreme Court held that a defendant’s objec-
tion to the confirmation of an arbitration award on the
ground that there was no existing arbitration agreement
between the parties, which objection was filed more
than thirty days after the issuance of the award, was not
barred by § 52-420 (b) because that ground for vacatur is
not enumerated in § 52-418. Id., 395. Our Supreme Court
in Bloomfield, however, narrowed its holding in MBNA
America Bank, N.A., by observing that “[MBNA
America Bank, N.A.] stands only for the proposition
that §52-420 (b) will not preclude an otherwise
untimely objection to the confirmation of an award on
the ground that the parties had not conferred upon the
arbitrator the legal authority to issue that award in the
first place.” Bloomfield v. United Electrical, Radio &
Machine Workers of America, Connecticut Indepen-
dent Police Union, Local 14, supra, 285 Conn. 290.

We conclude that there is no question as to whether
the parties here agreed to arbitrate and, for that reason,
our Supreme Court’s decision in MBNA America Bank,
N.A., does not apply to the present circumstances. In
MBNA America Bank, N.A., the defendant cardholder
argued that he never received written notice of an
amendment to his agreement with the plaintiff bank
providing for binding arbitration. MBNA America Bank,
N.A. v. Boata, supra, 283 Conn. 383-84. Because he
allegedly never received notice of the amendment, the
defendant claimed that he “never agreed under any
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contractual relationship to arbitrate his disputes with
[the plaintiff] . . . [and] is not bound by the [arbitra-
tion] [a]greement presented by the [plaintiff] . . . .”
Id., 384. This court, in MBNA America Bank, N.A. v.
Bailey, 104 Conn. App. 457,934 A.2d 316 (2007), applied
the holding in MBNA America Bank, N.A. v. Boata,
supra, 381, to a case with similar factual circumstances.
In MBNA America Bank, N.A. v. Bailey, supra, 459-60,
the defendant cardholder argued that he had never exe-
cuted an agreement with the plaintiff bank as to arbitra-
tion, and, because there was no signed and dated
agreement, the arbitrator had no jurisdiction to enter
an award in favor of the plaintiff. Here, the record
contains a copy of the defendant’s signed and dated
agreement with the plaintiff.° Accordingly, because the
agreement in this case itself provided a jurisdictional
framework for arbitration, the circumstances of both
MBNA America Bank, N.A., cases are different from
those of this case. Here, the claimed malady is not that
the agreement does not exist but, rather, that it violated
public policy.

We also note that the language of § 52-408, which
was relied upon in part by the court in its finding that
it had jurisdiction over the defendant’s claims, does
not defeat the agreement to arbitrate in the present
circumstances. Section 52-408 provides in relevant part:
“An agreement in any written contract . . . to settle
by arbitration any controversy thereafter arising out of

5 We note that the defendant argued before the court that her agreement
with the plaintiff was signed under duress. The court found, however, that
her argument on that ground was deemed abandoned due to inadequate
briefing. One of the defendant’s claims on appeal is that the court’s finding
in that regard was improper. On the basis of our review of the record, the
court’s finding was not an abuse of discretion. See Connecticut Coalition
Against Millstone v. Connecticut Siting Council, 286 Conn. 57, 85, 942 A.2d
345 (2008). We also note that the defendant’s duress claim was raised in a
supplemental memorandum of law and not in either the objection to the
application to confirm or in the motion to vacate.
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such contract . . . or an agreement in writing between
the parties to a marriage to submit to arbitration any
controversy between them with respect to the dissolu-
tion of their marriage, except issues related to child
support, visitation and custody, shall be valid, irrevoca-
ble and enforceable, except when there exists sufficient
cause at law or in equity for the avoidance of written
contracts generally.” (Emphasis added.) First, the lan-
guage of this statute does not, on its face, limit the
enforcement of arbitration agreements contained in
attorney-client retainer agreements, as it does regarding
issues related to child support, visitation and custody.
Rather, its language lends support to the state’s policy of
encouraging the efficient resolution of disputes through
arbitration. Second, the defendant’s public policy argu-
ment does not fall within the category of defenses to
written contracts generally, as do the contractual
defenses present in both MBNA America Bank, N.A.,
cases. For that reason, support for the court’s jurisdic-
tion in MBNA America Bank, N.A. v. Boata, supra, 283
Conn. 381, was drawn, at least in part, from § 52-408.
See MBNA America Bank, N.A. v. Boata, supra, 393
(our Supreme Court “long has recognized the right of
a party to assert common-law contract defenses to
attack the validity of an agreement to arbitrate”).

As we have already noted, the defendant contends
that her attorney-client retainer agreement with the
plaintiff is not arbitrable because it violates our state’s
public policy encouraging ethical relations between
attorneys and their clients. It is undisputed, however,
that the defendant’s objection to the confirmation of
the award on that ground, as well as her motion to
vacate, were not raised before the court until seven
months after the defendant received notice of the issu-
ance of the arbitration award.” Our Supreme Court

" Procedurally, courts have treated an objection to an application to con-
firm as the equivalent of a motion to vacate an arbitration award. See, e.g.,
MBNA America Bank, N.A. v. Boata, supra, 283 Conn. 385; Wu v. Chang,
264 Conn. 307, 310 n.4, 823 A.2d 1197 (2003).
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unambiguously has stated that “the thirty day filing
period set forth by § 52-420 (b) applies to an application
to vacate an arbitration award on the ground that it
violates public policy.” Bloomfield v. United Electrical,
Radio & Machine Workers of America, Connecticut
Independent Police Union, Local 14, supra, 285 Conn.
292. “If the motion [to vacate] is not filed within the
thirty day time limit, the trial court does not have subject
matter jurisdiction over the motion.” Middlesex Ins.
Co. v. Castellano, supra, 225 Conn. 344. Because the
defendant’s motion to vacate the arbitration award on
the ground of a public policy violation was untimely
pursuant to § 52-420 (b), the court lacked subject matter
jurisdiction and improperly reached the merits of the
defendant’s motion to vacate.

The form of the judgment is improper, the judgment
is reversed only as to the defendant’s motion to vacate
and the case is remanded with direction to render judg-
ment dismissing that motion for lack of subject matter
jurisdiction. The judgment is affirmed in all other
respects.

In this opinion the other judges concurred.
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missioner’s decision, and the defendants appealed to
this court. Affirmed.
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Opinion

PER CURIAM. The defendant Hartford Hospital'
appeals from the decision of the workers’ compensation
review board (board) affirming the finding and award
of the workers’ compensation commissioner (commis-
sioner) in favor of the plaintiff, Janice McCarthy. On
appeal, the defendant claims that the board improperly
awarded supplemental benefits pursuant to General
Statutes § 31-308a” in the absence of medical and factual

!In addition to Hartford Hospital, Constitution State Service Company,
its workers’ compensation insurer, also is a defendant. For convenience,
we refer in this opinion to Hartford Hospital as the defendant.

% General Statutes § 31-308a provides: “(a) In addition to the compensation
benefits provided by section 31-308 for specific loss of a member or use of
the function of a member of the body, or any personal injury covered by
this chapter, the commissioner, after such payments provided by said section
31-308 have been paid for the period set forth in said section, may award
additional compensation benefits for such partial permanent disability equal
to seventy-five per cent of the difference between the wages currently earned
by an employee in a position comparable to the position held by such injured
employee prior to his injury, after such wages have been reduced by any
deduction for federal or state taxes, or both, and for the federal Insurance
Contributions Act in accordance with section 31-310, and the weekly amount
which such employee will probably be able to earn thereafter, after such
amount has been reduced by any deduction for federal or state taxes, or
both, and for the federal Insurance Contributions Act in accordance with
section 31-310, to be determined by the commissioner based upon the nature
and extent of the injury, the training, education and experience of the
employee, the availability of work for persons with such physical condition
and at the employee’s age, but not more than one hundred per cent, raised
to the next even dollar, of the average weekly earnings of production and
related workers in manufacturing in the state, as determined in accordance
with the provisions of section 31-309. If evidence of exact loss of earnings
is not available, such loss may be computed from the proportionate loss of
physical ability or earning power caused by the injury. The duration of such
additional compensation shall be determined upon a similar basis by the
commissioner, but in no event shall the duration of such additional compen-
sation exceed the lesser of (1) the duration of the employee’s permanent
partial disability benefits, or (2) five hundred twenty weeks. Additional
benefits provided under this section shall be available only to employees
who are willing and able to perform work in this state.
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evidence that the plaintiff’s injury caused a diminution
of her earning capacity. We affirm the decision of the
board.

The following procedural and factual history is rele-
vant to the defendant’s appeal. On April 1, 1999, while
the plaintiff was an employee of the defendant, she fell
and sustained injuries while at work. These injuries left
her with a 15 percent permanent partial disability of her
left foot and a 14 percent permanent partial disability of
her left hand, for which she received benefits. At the
time she sustained her injuries, the plaintiff was earning
$671.31 per week. Due to the lingering effects of her
injuries, the plaintiff retired effective July 1, 2003.

After retiring, the plaintiff trained her replacement,
working nineteen hours per week and earning $365.79
per week. The training program ended in September,
2003. The plaintiff did not work during the month of
October, 2003, but resumed work on November 1, 2003,
and worked through May, 2004, at an average weekly
wage of $266 per week.

The plaintiff sought benefits pursuant to § 31-308a
for the period of July 2, 2003, through April 9, 2004.
The defendant opposed her request, contending that
there was a significant lapse of time between the plain-
tiff’s retirement and when she began seeking full-time
employment again, and that she did not introduce any
medical evidence of physical restrictions caused by her
permanent injuries. The commissioner concluded that
benefits should be paid from July 2 to September 30,
2003, at a weekly rate of $117.93, and from November
1, 2003, through the expiration of the remaining 40.45
weeks of her statutory eligibility at a rate of $231.88 per

“(b) Notwithstanding the provisions of subsection (a) of this section,
additional benefits provided under this section shall be available only when
the nature of the injury and its effect on the earning capacity of an employee
warrant additional compensation.”
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week. The commissioner denied benefits for October,
2003, because the plaintiff did not seek work during
that time. The defendant appealed from that decision
to the board.

In affirming the commissioner’s decision, the board
found the following additional facts, which are sup-
ported by the plaintiff’s testimony at the hearing before
the commissioner. At the time of her fall, the plaintiff's
job required her to work on bulk mailings, answer many
telephone calls and do a significant amount of typing.
Following her fall, the plaintiff was advised by her physi-
cian to restrict repetitive motions. She had surgery on
her foot in the fall of 1999 and a joint replacement on
her left thumb in the spring of 2001. Following the
surgery on her hand, the plaintiff experienced severe
pain when she tried to lift and grasp objects. Conse-
quently, in the fall of 2001, the plaintiff switched jobs,
hoping a new job would put less strain on her hand
and foot. She was promoted to office manager, a posi-
tion that required her to set up and break down charts
for newly admitted patients. The new building in which
she worked did not have an elevator, and her duties
required her to travel among three stories, which was
difficult. She also had difficulty lifting the charts, han-
dling files and notebooks, removing staples, opening
doors, fastening packages with binder clips and
unsnapping three ring binders. The plaintiff also
required a headset for telephone conversations because
her hand would shake when she held the receiver to
her ear.

The plaintiff received positive performance apprais-
als and, consequently, received annual raises. Because
her duties caused her physical pain and discomfort,
however, and she feared that her job performance
would suffer if she continued working, she decided to
retire as of July 1, 2003, even though her retirement
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benefits were reduced by about 40 percent due to her
early retirement.

After retiring, the plaintiff trained her replacement,
working nineteen hours per week, which was the limit
she was allowed to work following her retirement. She
earned $365.79 per week, which represented an hourly
rate greater than what she was earning when she sus-
tained her injuries. In September, 2003, the training
program ended. The plaintiff took the month of October,
2003, off, awaiting the return of another hospital
employee whom she would be assisting in a new role
on a per diem basis. In that position, in which she also
worked nineteen hours per week, the plaintiff received
lesser compensation of $14 per hour, or $266 per week.
The plaintiff discovered that this position required
much more work than she had expected, and she experi-
enced physical difficulties due to her hand. In April or
May, 2004, the plaintiff learned that her coworker was
pregnant, and, therefore, the plaintiff’s responsibilities
would be increased. As a result, the plaintiff left that
position.

Because the hospital did not have any other per diem
positions available, the plaintiff sought employment
elsewhere. She was eventually hired by the town of
Wethersfield for a nineteen hour per week position that
paid $15 per hour. That position, however, required
more physical exertion than the plaintiff had antici-
pated, and, consequently, she lasted only one-half day.
The plaintiff then took a position at Financial Careers,
Inc., working twelve hours per week at a rate of $10
per hour. She tried to find supplemental employment
during that time but was unsuccessful. She worked
there until May, 2005, when she was laid off. The plain-
tiff then found another job as a receptionist, earning
$13 per hour and approximately $500 per week. At the
time of the hearing before the commissioner, the plain-
tiff was still experiencing pain in her left hand and
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tenderness in her left ankle, but she thought she would
be able to continue working in her current position as
long as she used a telephone headset. In its decision,
the board rejected the defendant’s claim that § 31-308a
requires a specific medical assessment to demonstrate
that an individual with a documented permanent partial
disability has areduced earning capacity and concluded
that there was sufficient evidence to support the plain-
tiff’s claim that her injuries caused a diminution of her
earning capacity. The board affirmed the commission-
er's award and this appeal followed.

The standard of review in workers’ compensation
appeals is well settled. “[W]hen a decision of a commis-
sioner is appealed to the review [board], the review
[board] is obligated to hear the appeal on the record
of the hearing before the commissioner and not to retry
the facts. . . . It is the power and the duty of the com-
missioner, as the trier of fact, to determine the facts.

[TThe commissioner is the sole arbiter of the
weight of the evidence and the credibility of witnesses.
. The conclusions drawn by [the commissioner]
from the facts found must stand unless they result from
an incorrect application of the law to the subordinate
facts or from an inference illegally or unreasonably
drawn from them. . . . We will not change the finding
of the commissioner unless the record discloses that
the finding includes facts found without evidence or
fails to include material facts which are admitted or
undisputed. . . . Similarly, [t]he decision of the
[board] must be correct in law, and it must not include
facts found without evidence or fail to include material
facts which are admitted or undisputed.” (Internal quo-
tation marks omitted.) Samaoya v. Gallagher, 102
Conn. App. 670, 673-74, 926 A.2d 1052 (2007).

Once a specific indemnity award has been exhausted,
§ 31-308a permits the commissioner to award benefits
to a claimant whose earning capacity has been affected



376 JUNE, 2008 108 Conn. App. 376

Fromm v». Fromm

adversely by a work-related injury. “In determining the
duration and amount of such award, the commissioner
is required to consider the nature and extent of the
injury, the training, education and experience of the
employee [and] the availability of work for persons with
such physical condition and at the employee’s age
... .7 (Internal quotation marks omitted.) Bowman v.
Jack’s Auto Sales, 54 Conn. App. 289, 295, 734 A.2d
1036 (1999).

The defendant’s claim that the plaintiff was required
to present medical testimony that her injuries affected
her earning capacity in order to receive benefits under
§ 31-308a is not supported by the statute or decisional
law. Because the plaintiff had received permanent par-
tial disability ratings from a medical professional prior
to seeking benefits under § 31-308a, the permanent
value of her disability had already been established,
and her claim that the injuries she sustained affected her
earning capacity was amply supported by the evidence
presented to and credited by the commissioner. Accord-
ingly, the board properly affirmed the commission-
er’s award.

The decision of the workers’ compensation review
board is affirmed.

VICTOR FROMM ». SHERRILL FROMM
(AC 28437)

Gruendel, Beach and Peters, Js.
Syllabus

The plaintiff, whose marriage to the defendant had been dissolved, appealed
to this court from the judgment of the trial court denying his motion
to preclude receipt of alimony or support by the defendant. Following
the dissolution of the parties’ marriage, the defendant, who had primary
physical custody of the parties’ minor child, moved with the child to
Florida without providing the plaintiff with a current address or phone
number, in violation of the dissolution judgment, and the plaintiff did
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not hear from the defendant for more than ten years. After the child
became eighteen years old, the defendant filed a petition with the bureau
of child support enforcement seeking arrearage payments for alimony
and child support. Thereafter, in response to a notice of wage withhold-
ing provided by the bureau, the plaintiff filed the motion to preclude
further receipt of alimony or support, which the trial court denied. Held
that the trial court improperly denied the plaintiff’'s motion to preclude
receipt of alimony or support by the defendant and determined that the
plaintiff could not assert the doctrines of laches and equitable estoppel
as defenses to the wage withholding order: the statute (§ 52-362 [d])
governing income withholding expressly permits an obligor subject to
a wage withholding order to file defenses thereto and the defenses of
laches, equitable estoppel and waiver regularly are raised by parties,
such as the plaintiff here, contesting the recoupment of alimony and
support arrearages; moreover, given the facts that more than a decade
had passed without the defendant making any contact whatsoever with
the plaintiff, that the defendant never filed a motion concerning the
plaintiff’s failure to pay alimony and child support, that the plaintiff could
obtain neither an address nor a telephone number for the defendant, and
that the defendant’s family members failed to provide any information
to the plaintiff, all of which demonstrated a concerted effort by the
defendant to make any contact by the plaintiff with either herself or
the child impossible, the defendant’s delay in filing her claim was both
inexcusable and prejudicial to the plaintiff, and the defendant was thus
guilty of laches as a matter of law.

Argued March 25—officially released June 10, 2008
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of New London at Norwich and tried to the court,
Hurley, J.; judgment dissolving the marriage and grant-
ing certain other relief; thereafter, the court, Randolph,
J., denied the plaintiff’s motion to preclude receipt of
alimony or support, and the plaintiff appealed to this
court. Reversed; judgment directed.

Carolyn M. Futtner, with whom, on the brief, was
Michael J. Auger, for the appellant (plaintiff).

Opinion

GRUENDEL, J. The plaintiff, Victor Fromm, appeals
from the judgment of the trial court denying his motion
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to preclude receipt of alimony or support by the defen-
dant, Sherrill Fromm. The plaintiff claims that the court
improperly concluded that he could not assert the doc-
trines of laches and equitable estoppel as defenses to
a wage withholding order. We reverse the judgment of
the trial court.

The record discloses the following undisputed facts.
The parties married in 1978. On December 23, 1987,
their daughter, Caitlin, was born. Following the subse-
quent breakdown of their marriage, a judgment of disso-
lution entered on November 5, 1993. The various orders
entered by the court required, inter alia, that (1) the
parties shall have joint legal custody of Caitlin with
primary physical custody with the defendant, (2) the
plaintiff shall pay support for Caitlin in the amount of
$164 per week, (3) the plaintiff shall have reasonable
rights of visitation including every Wednesday from 5:30
p-m. to 8:30 p.m. and every other weekend from 5 p.m.
on Friday to 8 p.m. on Sunday, (4) the plaintiff shall be
entitled to reasonable telephone contact with Caitlin,
including at least one telephone call per week “and
[the] defendant shall not interfere with same” and (5)
the plaintiff shall pay the defendant certain alimony.
The court further ordered that “[t]he parties shall
exchange current addresses and phone numbers at all
times. If either party is to move beyond the borders of
the state of Connecticut they s