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Syllabus

The plaintiff motorcyclist sought to recover damages from the defendants

B and H for injuries he sustained when he swerved to avoid colliding
with a vehicle operated by B and lost control of the motorcycle. A state
police trooper who investigated the accident scene testified at trial that
the motorcycle had left a skid mark on the road that was about forty
feet long. B’s husband, H, the owner of the vehicle, testified that he had
gone to the scene three hours after the accident and used a tape measure
to determine that the skid mark was approximately seventy-one feet in
length. In a one count complaint, the plaintiff alleged that B had been
negligent in entering the intersection when he was only forty to fifty
feet away from her vehicle. The defendants alleged the special defense
of comparative negligence, contending that the plaintiff had failed to
keep a proper lookout for other vehicles and to apply his brakes in time
to avoid a collision. The plaintiff did not request that the jury be given
interrogatories to answer should it find in favor of the defendants, and
the jury returned a verdict for the defendants. On appeal to this court,
the plaintiff claimed, inter alia, that the trial court improperly permitted
H to testify about the length of the skid mark and improperly refused
to redact from the plaintiff’s medical records all references to the speed
at which the motorcycle had been traveling at the time of the acci-
dent. Held:
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1. Contrary to the defendants’ assertion, the general verdict rule did not bar
this court from reviewing the plaintiff’s claims because the contested
evidence of the speed at which the motorcycle was traveling and the
length of its skid mark were relevant to both the defendants’ denial of
the plaintiff’s claim of negligence and the defendants’ special defense
of comparative negligence: evidence of the motorcycle’s speed was
relevant to whether B acted reasonably by entering and proceeding
through the intersection as the plaintiff was approaching, as well as to
whether the plaintiff negligently caused the accident by traveling at an
unreasonable rate of speed and failing to keep a proper lookout for
other vehicles, and evidence of the length of the skid mark both under-
mined the plaintiff’s claim that B was negligent in entering the intersec-
tion when he was only forty to fifty feet away from her vehicle and
supported the defendants’ claim that the plaintiff was comparatively
negligent in the operation of his motorcycle.

2. The plaintiff could not prevail on his claim that the trial court improperly
denied his motion to redact from his medical records all statements as
to the speed at which he was operating his motorcycle at the time of
the accident: contrary to the plaintiff’s assertion, the defendants did not
bear the burden of establishing that the statements were admissible
under any potentially applicable exception to the rule against hearsay,
as it is well established that the party who files a motion to exclude
evidence has the burden of demonstrating the inadmissibility of such
evidence, which the plaintiff acknowledged in his brief to this court;
moreover, the plaintiff’s claim that he did not make any of the challenged
statements was factually unfounded, as he conceded in his brief to this
court that the medical records expressly attributed one of the statements
to him, and, because the records contained substantial other evidence,
including notations by his medical providers, that he was the source of
statements that directly concerned conduct on his part that may have
contributed to the cause of the accident, he also failed to prove that
such statements were inadmissible against him under the applicable
provision (§ 8-3 (1)) of the Connecticut Code of Evidence, the hearsay
exception for statements by a party opponent; furthermore, the plaintiff
failed to establish that none of the challenged statements were inadmissi-
ble against him under § 8-3 (5) of the Connecticut Code of Evidence,
the medical treatment exception to the hearsay rule, as he provided no
basis to support his contention that his speed at the time of the accident
was irrelevant to the treatment of his injuries.

3. The trial court did not abuse its discretion in permitting H to testify about
his measurement of the length of the skid mark, as H’s testimony was
material to the determination of the negligence of both B and the plaintiff,
there was an adequate evidentiary foundation for H’s testimony, and
the possibility that the skid mark H measured had been made by another
vehicle during the three hour period after the accident did not render
H’s testimony as lacking an adequate foundation or irrelevant but went
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to the weight of the evidence, which was a matter within the exclusive
province of the jury.
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to the jury before Pierson, J.; verdict for the defendants;
subsequently, the court denied the plaintiff’s motions
to set aside the verdict and for a mistrial, and rendered
judgment in accordance with the verdict, from which
the plaintiff appealed to this court. Affirmed.
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Opinion

SHELDON, J. In this negligence action arising out of
a motorcycle accident on Great Hill Road in Oxford on
July 24, 2015, the plaintiff, Leonard Stanziale, appeals
from the judgment of the trial court in favor of the
defendants, Betty A. Hunt and Harold W. Hunt, which
was rendered upon the general verdict of a jury follow-
ing the denial of the plaintiff’s motion to set aside the
verdict. On appeal, as in his motion to set aside, the
plaintiff claims that the court improperly (1) denied his
pretrial motion in limine to redact from his medical
records all statements as to the speed at which he was
operating his motorcycle at the time of the accident, and
(2) overruled his foundation and relevancy objection
to the testimony of Harold Hunt, the owner of the motor
vehicle that was allegedly being driven by his wife, Betty
Hunt, at the time and place of the accident, as to the
length of a skid mark he allegedly found, measured,
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and photographed in that location when he went there
approximately three hours after the accident.!

In response to the plaintiff’s claims, the defendants
argue first that the general verdict rule precludes our
review of those claims, and, second, if we conclude
that the general verdict rule does not bar our review
of those claims, neither such claim requires the reversal
of the judgment. For the reasons that follow, although
we disagree with the defendants’ contention that the
general verdict rule bars our review of the plaintiff’s
claims, we agree with the defendants that neither such
claim requires us to reverse the judgment of the trial
court in this action.

The following procedural history and facts, as the
jury reasonably could have found them, are relevant to
this appeal. On January 7, 2016, the plaintiff commenced
this action against the defendants, seeking to recover
damages for injuries and losses he claims to have suf-
fered due to the negligence of Betty Hunt in operating
Harold Hunt's motor vehicle at the time and place of
the accident. In his amended complaint, the plaintiff
alleged that, at approximately 3:45 p.m. on July 24, 2015,
as he was approaching the intersection of Great Hill
Road and Fox Drive on his motorcycle, Betty Hunt
negligently drove her motor vehicle into the intersection

! The plaintiff also claims that the court abused its discretion by denying
his motion to set aside the verdict, which claim is entirely premised on the
same two claimed evidentiary improprieties he raises in his first two claims
on appeal, namely, the court’s denial of his motion in limine seeking to
preclude all statements as to the plaintiff’s speed within his medical records
and the court’s overruling of his objection to the testimony of Harold Hunt
as to the length of the skid mark. Consequently, for the reasons articulated
in parts II and III of this opinion, we conclude that the plaintiff cannot
prevail on his claim that the court improperly denied his motion to set aside
the verdict. See, e.g., Rendahl v. Peluso, 173 Conn. App. 66, 118-19, 162
A.3d 1 (2017) (summarily rejecting claim that trial court improperly denied
motion to set aside verdict premised on evidentiary claims that this court
rejected); Buchanan v. Moreno, 117 Conn. App. 732, 736-37, 980 A.2d 358
(2009) (same).
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and directly into the path of the plaintiff’s motorcycle.
The plaintiff alleged that, in order to avoid a direct
collision between the two vehicles, he attempted to
“operate his motor vehicle around the Hunt motor vehi-
cle, but his motor vehicle was caused to hit and slide
upon the pavement, thereby throwing him from his
motor vehicle and across the roadway pavement.” As
aresult of his fall and its aftermath, the plaintiff suffered
several serious physical injuries and financial and nonfi-
nancial losses. The plaintiff further alleged that Betty
Hunt’s conduct that caused his fall and resulting injuries
and losses was negligent, in that “(a) she failed to keep
areasonable and proper lookout for other vehicles trav-
eling on Great Hill Road and at the intersection of Great
Hill Road and Fox Drive; (b) she failed to keep and
maintain her vehicle under reasonable and proper con-
trol; (c) she failed to apply her brakes in time to avoid
a collision, although by proper and reasonable exercise
of her faculties, she could and should have done so;
(d) she failed to turn her vehicle to the left or right to
avoid a collision, although by proper and reasonable
exercise of her faculties, she could and should have
done so; [and] (e) in violation of General Statutes § 14-
301 (c), she failed to bring her vehicle to a stop in
obedience to a stop sign controlling traffic entering the
intersection and failed to yield the right of way . . .
to the motor vehicle driven by the [plaintiff].” On the
basis of these allegations, the plaintiff further claimed
that Harold Hunt was liable for his injuries and losses
because Harold Hunt was the owner of the vehicle that
Betty Hunt was driving with his permission at the time
of the accident.

In their answer, the defendants denied the essential
allegations of the plaintiff’s complaint and asserted the
special defense of comparative negligence, alleging that
the plaintiff, by his own negligence in operating his
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motorcycle at the time and place of the accident, proxi-
mately caused the accident and his own resulting injur-
ies and losses.? The defendants alleged, more particu-
larly, that the plaintiff was negligent in operating his
motorcycle “in one or more of the following respects:
(a) in that he was inattentive and failed to keep a proper
lookout; (b) in that he failed to keep and operate his
vehicle under proper control; (c) in that he failed to
make reasonable use of his faculties and senses so as
to avoid the accident; (d) in that he drove his vehicle
at an excessive rate of speed for the driving conditions
then and there prevailing; and (e) in that he failed to
slacken his speed so as to avoid said accident although
reasonable care required him to do so.” The plaintiff
denied the essential allegations of the defendants’ spe-
cial defense.

On February 4, 2020, just before the start of trial, the
plaintiff filed a “motion in limine to redact medical
records.” In his motion, the plaintiff sought the court’s
permission to redact “from his evidentiary medical
records,” which had been premarked for identification,
all “statements . . . that pertain to the alleged speed
that [he] was operating his motorcycle at the time of
the accident.” Although the plaintiff filed no memoran-
dum of law in support of his motion in limine, the
motion included the following allegations of fact about
the challenged statements and recitations of authority
in support of his claim that they should be redacted:
“1. They are hearsay within hearsay and not admissible
under any hearsay exception. (Conn. Code Evid. § 8-
7.) 2. They are not relevant or germane to [the plaintiff’s]

% At trial, the parties agreed that Harold Hunt was the owner of the automo-
bile operated by Betty Hunt and, consequently, that he would be liable to
the same extent as she would be if the claims against her were proved. The
record does not reveal the basis for this agreement; however, we presume
that the parties were relying on the family car doctrine, as codified in General
Statutes § 52-182. See generally Chen v. Bernadel, 101 Conn. App. 658, 665,
922 A.2d 1142 (2007).
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medical treatment. (See, e.g., Gil v. Gil, 94 Conn. App.
306, 320, 892 A.2d 318 (2006); State v. Dollinger, 20
Conn. App. 530, 534, 568 A.2d 1058, cert. denied, 215
Conn. 805, 574 A.2d 220 (1990) (‘[b]Jecause statements
concerning the cause of injury . . . are generally not
germane to treatment, they are not allowed into evi-
dence under the medical treatment exception [to the
rule against hearsay]’). 3. The medical records do not
identify who made the statements concerning the
alleged speed at the time of the accident or when such
statements were made and as such cannot be verified. 4.
[The alleged statements] are inconsistent in the various
records, with some stating, ‘50 mph,’ and others stating,
‘60 kph,” and, as such, the statements’ probative values
are outweighed by their prejudicial effect arising from
the unreliability of such statements.”

At oral argument on the motion in limine, the plain-
tiff's counsel briefly stated that his problems with the
multiple “claims of speed” in the plaintiff’s medical
records were that no such statements were attributed
to the plaintiff, the statements regarding speed were
inconsistent with one another, and they were not really
part of the medical record because there was “no proof”
that the plaintiff would have required any different treat-
ment for his injuries based upon his speed at the time
of the accident.

The defendants responded to the plaintiff’s motion
and supporting argument in two ways. First, they argued
that the plaintiff himself was the source of most, if not
all, of the challenged statements as to his speed at the
time of the accident, for the records identified him as
the person who had given the history of the accident and
his resulting injuries. The substance of such statements,
the defendants further argued—concerning the speed
at which the plaintiff was operating his motorcycle at
the time he fell off it and struck and skidded across
the roadway—was directly relevant to the diagnosis and
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treatment of the plaintiff’s resulting injuries because it
concerned the mechanism of injury, which is routinely
noted and relied upon by medical personnel in their
records of an injured person’s treatment. As for any
inconsistencies among the statements in the records
about the plaintiff’'s speed at the time of the accident,
the defendants’ counsel argued simply that resolving
such inconsistencies in the evidence is a task that juries
are routinely asked and expected to perform.

After hearing the parties’ oral arguments on the
motion, the court denied the motion from the bench,
stating only that “medical records are replete with hear-
say statements . . . [and thus it] is commonplace that
there should be hearsay contained within medical
records. Nevertheless, we have a statute that allow[s]

. . those records to be admitted into evidence, and
that is the statute on which [the] plaintiff is relying in
submitting these records into evidence, and I am not
going to engage in a—I'm not going to parse out certain
parts of the records, leaving certain things in and certain
things out. Certainly, the plaintiff is more than free to
challenge the accuracy of the contents of the record
by way of testimony or other appropriate evidence and
means, as well as argument, but the motion [in limine]
is hereby denied.”

Later in the day on February 4, 2020, immediately
after the court denied the plaintiff’s motion in limine,
a three day trial began before a jury. The plaintiff ulti-
mately called six witnesses to testify at trial: Betty Hunt;
Michelle Krasenics, an eyewitness who had seen the
accident take place from inside her automobile as she
was driving westbound along Great Hill Road toward its
intersection with Fox Drive; then state police Trooper
Michael R. Dyki, who had responded to the scene of
the accident in his official police capacity shortly after
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the accident occurred;’ two of the plaintiff’s longtime
acquaintances, Cheyenne Kistner and David Defeo; and
the plaintiff himself. The plaintiff also introduced sev-
eral exhibits into evidence, including thirteen sets of
documents, premarked before trial as plaintiff’s exhib-
its 1 through 13 for identification, which, together, con-
stituted a complete set of the plaintiff’s medical records
and bills for services in connection with his medical
treatment following the accident; nineteen photo-
graphs, premarked before trial as plaintiff’s exhibits
14 through 32 for identification, which depicted the
intersection where the accident had occurred and some
of the injuries he had suffered in the accident; and
seven additional photographs, premarked before trial
as defendants’ exhibits A through G for identification,
which also depicted the intersection where the accident
had occurred. The plaintiff’'s medical records, which the
plaintiff offered into evidence and the court admitted
as full exhibits on the second day of trial, without
restriction or limitation as to their permissible use, con-
tained all of the statements as to the speed of the plain-
tiff's motorcycle at the time of the accident, to which
he had objected in his motion in limine. The defendants,
in turn, called a single witness, Harold Hunt, to testify
in their defense at trial concerning the skid mark he
had found, measured and photographed at the scene
on the evening of the accident. The defendants also
offered into evidence a single photograph, premarked
before trial as defendants’ exhibit H for identification,
which presented an aerial view of the intersection
where the accident had occurred.

On the basis of the parties’ evidence, the jury reason-
ably could have found the following facts. On July 24,
2015, at approximately 3:45 p.m., Betty Hunt was

3By the time of trial, Dyki had retired from the Department of Public
Safety, now known as the Department of Emergency Services and Public
Protection, and become a police officer for the town of Oxford.
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operating an automobile owned by Harold Hunt in the
northbound lane of Fox Drive in Oxford, where she
had brought it to a complete stop just before its T
intersection with Great Hill Road. The weather at the
time was sunny, dry, and clear. At the same time, the
plaintiff was operating his motorcycle in an easterly
direction on Great Hill Road, to the west of its intersec-
tion with Fox Drive. Great Hill Road is a winding and
hilly road that runs perpendicular to Fox Drive at the
point where the two roads intersect at the bottom of
a right-curving hill. There is a stop sign controlling
northbound traffic on Fox Drive as it reaches the
painted stop line just before its intersection with Great
Hill Road, but there is no stop sign or any other marking,
sign, or signal controlling traffic traveling through that
intersection in either direction on Great Hill Road. The
posted speed limit on Great Hill Road, as it approached
its intersection with Fox Drive, was thirty miles per
hour.

After Betty Hunt stopped her vehicle at the intersec-
tion of Fox Drive and Great Hill Road, she looked ini-
tially to her right, and then to her left, to see if any
other vehicles were approaching the intersection on
Great Hill Road, then she waited at the stop sign for
three or four oncoming vehicles to pass through the
intersection. Thereafter, she looked again to her right
and saw one automobile off in the distance traveling
toward the intersection from the east, then looked again
to her left and saw that no vehicles at all were traveling
toward the intersection from the west. She then started
to turn left into the westbound lane of Great Hill Road
without seeing the plaintiff’'s motorcycle.

As Betty Hunt began to drive through the intersection
to turn left, the plaintiff, who had been traveling down-
hill toward the intersection in the eastbound lane of
Great Hill Road, began to approach the intersection
from her left. When he saw Betty Hunt's automobile
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crossing the roadway ahead of him, at a distance he
described as approximately forty to fifty feet, the plain-
tiff braked hard and swerved to his right to avoid collid-
ing with her automobile. In so doing, the plaintiff locked
his motorcycle’s brakes, lost control of the motorcycle,
and fell off it to the pavement, hitting it hard, bouncing,
and then sliding across the roadway. Betty Hunt first
became aware of the plaintiff’s presence in or near the
intersection when she heard the tires of his motorcycle
squealing behind her, then she saw him lose control of
the motorcycle when she looked in her driver’s side
mirror. As a result of the accident, the plaintiff, who
was not wearing a helmet, sustained lacerations, punc-
ture type wounds, abrasions, road rash type injuries, a
partially collapsed lung, and fractures to his ribs and
back.

Shortly after the accident, emergency medical per-
sonnel from the Valley Emergency Medical Service
(VEMS) responded to the accident scene, where they
found the plaintiff sitting upright on the ground, leaning
against a guardrail. Speaking with VEMS personnel in
that location, the plaintiff reported, as noted in his medi-
cal records, that he had been driving his motorcycle at
“approximately thirty miles per hour when he got cut
off at a side street and had to dump the bike. [The
plaintiff] was thrown off the motorcycle but not air-
borne. [The plaintiff was] not wearing a helmet. Only
safety gear was a leather vest.”

Dyki responded to the accident scene shortly after
the emergency medical personnel arrived. While there,
he examined the scene, observed a single skid mark in
the eastbound lane of Great Hill Road, to the west of
its intersection with Fox Drive, and spoke with the
plaintiff, Betty Hunt, and Krasenics about what they
had seen when the accident occurred. Dyki testified
that the sole skid mark he observed, which ended near
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the point on Great Hill Road where the plaintiff’s motor-
cycle ultimately came to rest, was approximately forty
feet long. After the plaintiff was seated for transport
on a backboard because his back pain was too great
for him to lie down, he was taken by ambulance to
Bridgeport Hospital.

The defendants’ only witness, Harold Hunt, contra-
dicted the testimony of the plaintiff and Dyki as to the
plaintiff’s distance from the intersection of Great Hill
Road and Fox Drive when Betty Hunt’s vehicle entered
the intersection in front of the plaintiff before the plain-
tiff braked, swerved, and began to slide down the road-
way to avoid colliding with her automobile. Harold Hunt
testified that, on the evening of the accident, approxi-
mately three hours after it occurred, he and Betty Hunt’s
father went to that location and measured the sole skid
mark they found there. Harold Hunt testified that the
skid mark, which was depicted in three photographs
the plaintiff introduced as exhibits A, B, and C, was
seventy-one feet, three inches long.

At the close of all the evidence, the court held a final
charge conference! with counsel as to how it would
instruct the jury, and later, after counsel’s closing argu-
ments, it instructed the jury as indicated at the confer-
ence. The court’s instructions described, inter alia, the
elements of the plaintiff’s claim of negligence against
the defendants, the elements of the defendants’ special
defense of comparative negligence, the rules for
assessing and awarding damages should the jury find
the defendants liable, and the process by which the jury
should conduct its deliberations and return its verdict.
The jury was given a general verdict form with no inter-
rogatories to answer if it should find the issues for the

* The trial court had circulated a proposed jury charge to counsel on the
first day of trial and had discussed the proposed charge with counsel on
multiple occasions thereafter.
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defendants, which it was told it should do in either of
two circumstances: first, if it found that the plaintiff
had failed to prove his claim of negligence against the
defendants; or, second, if it found that the defendants
had proved their special defense of comparative negli-
gence against the plaintiff and that the plaintiff’s proven
negligence was greater than that of Betty Hunt.> On
February 6, 2020, after two hours of deliberations, the
jury used the defendants’ verdict form to return a gen-
eral verdict in favor of the defendants.

On March 10, 2020, the plaintiff filed a motion to set
aside the verdict and a memorandum of law in support
thereof.® The plaintiff claimed that the verdict should
be set aside on several grounds, including that the court
improperly had denied his pretrial motion in limine, and
improperly had overruled his foundation and relevancy
objection to the testimony of Harold Hunt as to the
length of the skid mark. On October 1, 2020, the defen-
dants filed an objection to the motion to set aside, in
which they argued in relevant part that the court was
barred from setting aside the verdict based upon alleged
error in either challenged evidentiary ruling because
review of those claims was precluded by the general

®The jury also was presented with a plaintiff’s verdict form containing
interrogatories—as to the percentages of the parties’ liability, the specifica-
tion of economic damages, the findings of fair, just, and reasonable damages,
and the total damages accounting for the percentage of liability of each
party—to use in the event it found the issues in favor of the plaintiff. The
court specifically instructed the jury that, if the liability allocated to the
plaintiff “is more than [fifty] percent, you will enter a verdict for the defen-
dant[s]. So, you would set [the plaintiff’s verdict] form aside and fill out the
verdict for the defendants if the percentage is greater than [fifty] . . . .”
The court also instructed the jury that it should only use “the verdict for
the defendant[s’] form . . . if you find the issues in favor of the defendants
. . . .” Thus, the jury returned a general verdict in this case, and neither
party on appeal claims otherwise.

% The plaintiff’s motion to set aside the verdict also alleged that the verdict
was “against the evidence . . . .” The plaintiff does not renew this claim
on appeal.
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verdict rule and neither such ruling was improper. As to
the propriety of the challenged rulings, the defendants
argued first that the court properly exercised its discre-
tion in denying the plaintiff’s motion in limine because
the medical records established that the challenged
statements within them had been made by the plaintiff
himself, making them admissible against him pursuant
to the hearsay exception for statements by a party oppo-
nent, and second, that the subject matter of those state-
ments, the speed at which the plaintiff was traveling at
the time of the accident, was relevant to his medical
treatment, making them also admissible under the medi-
cal treatment exception to the hearsay rule.

The defendants also argued that the court had prop-
erly overruled the plaintiff’s foundation and relevancy
objection to the testimony of Harold Hunt as to the
length of the skid mark because a sufficient foundation
had been laid for such testimony through the testimony
of Betty Hunt and Dyki that the skid mark had been left
by the plaintiff’s skidding motorcycle. The defendants
argued that such skid mark evidence was relevant to
the plaintiff’s credibility as to how far he had been from
the intersection when Betty Hunt’s vehicle entered the
intersection in front of him to turn left before he began
to brake and skid along the roadway to avoid colliding
with her vehicle.

On January 28, 2021, the court issued a short-form
order denying the motion to set aside the verdict and
an accompanying order sustaining the defendants’
objection to that motion “for the reasons set forth
therein.” This appeal followed.” Additional facts and
procedural history will be set forth as necessary.

7On March 1, 2021, the plaintiff filed a motion for articulation, requesting
that the trial court articulate both the factual and legal bases for its denial
of his motion to set aside the verdict. On March 2, 2021, the court denied
the plaintiff’s motion for articulation. The plaintiff did not file with this
court a motion for review of the trial court’s denial of his motion for articula-
tion. See Practice Book § 66-7.
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I

We first address the defendants’ argument that the
general verdict rule precludes our review of the plain-
tiff’s claims on appeal. For the following reasons, we
disagree with the defendants’ claim that that rule
applies in the present case.

We begin by setting forth the relevant legal principles
governing the operation of the general verdict rule.
“Under the general verdict rule, if a jury renders a gen-
eral verdict for one party, and [the party raising a claim
of error on appeal did not request] interrogatories, an
appellate court will presume that the jury found every
issue in favor of the prevailing party. . . . Thus, in a
case in which the general verdict rule operates, if any
ground for the verdict is proper, the verdict must stand;
only if every ground is improper does the verdict fall.
. . . The rule rests on the policy of the conservation
of judicial resources, at both the appellate and trial
levels.” (Internal quotation marks omitted.) Garcia v.
Cohen, 335 Conn. 3, 10-11, 225 A.3d 653 (2020).

“On the appellate level, the rule relieves an appellate
court from the necessity of adjudicating claims of error
that may not arise from the actual source of the jury
verdict that is under appellate review. In a typical gen-
eral verdict rule case, the record is silent regarding
whether the jury verdict resulted from the issue that
the appellant seeks to have adjudicated. Declining in
such a case to afford appellate scrutiny of the appel-
lant’s claims is consistent with the general principle of
appellate jurisprudence that it is the appellant’s respon-
sibility to provide a record upon which reversible error
may be predicated.” (Internal quotation marks omitted.)
Id., 11. “In the trial court, the rule relieves the judicial
system from the necessity of affording a second trial
if the result of the first trial potentially did not depend
upon the trial errors claimed by the appellant. Thus,
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unless an appellant can provide a record to indicate
that the result the appellant wishes to reverse derives
from the trial errors claimed, rather than from the other,
independent issues at trial, there is no reason to spend
the judicial resources to provide a second trial.” (Inter-
nal quotation marks omitted.) Id. “[T]he general verdict
rule operates . . . to insulate a verdict that may have
been reached under a cloud of error, but which also
could have been reached by an untainted route.” (Inter-
nal quotation marks omitted.) McCrea v. Cumberland
Farms, Inc., 204 Conn. App. 796, 815, 2565 A.3d 871,
cert. denied, 338 Conn. 901, 258 A.3d 676 (2021).

“IT]he general verdict rule applies to the following
five situations: (1) denial of separate counts of a com-
plaint; (2) denial of separate defenses pleaded as such;
(3) denial of separate legal theories of recovery or
defense pleaded in one count or defense, as the case
may be; (4) denial of a complaint and pleading of a
special defense; and (5) denial of a specific defense,
raised under a general denial, that had been asserted
as the case was tried but that should have been specially
pleaded.” (Internal quotation marks omitted.) Garcia
v. Cohen, supra, 335 Conn. 11-12. It is undisputed that
the present case falls into the fourth of the five above-
described situations because it involves a general ver-
dict for the defendants, returned on a defendants’ ver-
dict form to which the plaintiff agreed without
requesting interrogatories, in a trial during which the
pleadings raised issues whose resolution could have
established two separate and independent grounds for
the jury’s general verdict in favor of the defendants. The
first such ground, based upon the defendants’ denial
of the plaintiff’s claim of negligence, could have been
premised on a finding that the plaintiff had failed to
prove his claim of negligence against Betty Hunt. The
second possible ground, based upon the defendants’
special defense of comparative negligence, could have
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been premised on findings that the plaintiff negligently
caused the accident and his own resulting injuries and
losses, and that the plaintiff’s proven causative negli-
gence was greater than that of Betty Hunt. Accordingly,
the general verdict rule would apply to any of the plain-
tiff's claims on appeal that did not seek to invalidate
both possible grounds for the jury’s general verdict. See
id.; Spears v. Elder, 124 Conn. App. 280, 288-89, 5 A.3d
500, cert. denied, 299 Conn. 913, 10 A.3d 528 (2010);
Bergmann v. Newton Buying Corp., 17 Conn. App. 268,
270-71, 551 A.2d 1277 (1989). To determine which of
the plaintiff’s appellate claims, if any, is barred by the
general verdict rule, a reviewing court must compare
those claims to the legal claims presented to the jury,
as framed by the parties’ pleadings. See R.I. Pools, Inc.
v. Paramount Concrete, Inc., 149 Conn. App. 839, 865
n.16, 89 A.3d 993, cert. denied, 312 Conn. 920, 94 A.3d
1200 (2014).8

On appeal, the plaintiff advances two narrow chal-
lenges that the court improperly admitted into evidence
(1) hearsay statements within his medical records as
to the speed at which he was operating his motorcycle
at the time of the accident, and (2) testimony of Harold

8 The parties’ appellate briefs do not frame their general verdict rule
arguments in this manner. Rather, both parties analyze whether there was
sufficient evidence to support each theory presented to the jury. In contrast
to the parties’ submissions, the applicability of the general verdict rule does
not hinge on whether there was evidence to support all grounds of the
verdict but, rather, on whether the appellate claims seek to invalidate all
possible grounds of the verdict. See, e.g., Spears v. Elder, supra, 124 Conn.
App. 288-89. The cases cited by the parties on appeal do not undermine
but, rather, confirm this point. See Tetreault v. Eslick, 271 Conn. 466, 473,
857 A.2d 888 (2004) (general verdict rule barred review of claim challenging
superseding cause special defense because claim did not contest plaintiffs’
failure to establish defendants’ negligence); Morales v. Moore, 85 Conn. App.
208, 211, 855 A.2d 1041 (2004) (general verdict rule barred review of claim
challenging sudden emergency doctrine instruction because claim related
only to defendants’ alleged negligence, not to plaintiff’s alleged comparative
negligence).
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Hunt regarding the length of the skid mark allegedly
left by the plaintiff’s motorcycle at the scene of the
accident, which he found, measured, and photographed
on the evening of the accident. When an appellant’s
claim on appeal challenges the trial court’s evidentiary
rulings, the applicability of the general verdict rule to
any such claim is contingent on whether the evidence
thereby challenged is relevant to just some, but not all,
of the grounds on which the jury may have based its
verdict. For instance, the general verdict rule bars
review of claims where the contested evidence is rele-
vant to, or impacts, only one of several possible grounds
for the jury’s general verdict. See, e.g., Klein v. Quin-
nipiac University, 193 Conn. App. 469, 487-88, 219
A.3d 911 (2019) (in premises liability action stemming
from plaintiff’s falling from bicycle after riding over
speed bump on defendant’s premises, general verdict
rule barred review of claim that court improperly admit-
ted testimony of police officer estimating speed at
which plaintiff’s bicycle was traveling when it struck
speed bump because that claim related only to defen-
dant’s special defense of contributory negligence, not
to plaintiff’s own claim that speed bump was dangerous,
defective, and unsafe), appeal dismissed, 337 Conn. 574,
2564 A.3d 865 (2020); Modugno v. Colony Farms of Col-
chester, Inc., 110 Conn. App. 200, 202, 204-205, 954 A.2d
270 (2008) (in premises liability action stemming from
plaintiff’s tripping over rocky terrain on defendant’s
premises, general verdict rule barred review of claim
that court improperly denied motion for new trial that
challenged exclusion from evidence of testimony
regarding zoning regulations, permit requirements, and
site plan because that evidence related only to premises
liability claim and not to defendant’s special defenses
that plaintiff was comparatively negligent and that dan-
gerous condition was open and notorious); Diener v.
Tiago, 80 Conn. App. 597, 601-602, 836 A.2d 1224 (2003)
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(in negligence case stemming from motor vehicle acci-
dent, general verdict rule barred review of claim that
court improperly denied motion to set aside verdict on
basis of its exclusion from evidence of photographs
depicting defendant’s skid marks specifically offered
to identify location of cars before, at or after impact
because that evidence was not relevant to defendant’s
special defense that plaintiff had negligently caused
accident and its consequences by failing to use proper
warning signals prior to accident); Rivezziv. Marcucio,
55 Conn. App. 309, 311-13, 738 A.2d 731 (1999) (in case
involving negligence claim stemming from plaintiff’s
falling off dirt bike when it hit large rock defendant
previously had pushed into bike path, general verdict
rule barred review of claim that court improperly admit-
ted into evidence hearsay statement within hospital
record that plaintiff was traveling at seventy miles per
hour because that evidence was relevant only to
whether plaintiff was comparatively negligent).

Conversely, the general verdict rule does not bar
review of claims if the contested evidence is relevant
to all the possible grounds of the jury’s general verdict.
See, e.g., McCrea v. Cumberland Farms, Inc., supra,
204 Conn. App. 814-18 (in case involving negligence
claim stemming from motor vehicle accident, general
verdict rule did not bar review of claim that court
improperly admitted evidence of plaintiffs’ motive in
filing lawsuit, which went to plaintiffs’ general credibil-
ity, because improper admission of evidence affecting
plaintiffs’ credibility would have been relevant to all
possible grounds of jury’s verdict, necessarily tainting
entire case); Spears v. Elder, supra, 124 Conn. App.
290-92 (in case involving claims of slander and fraud,
although general verdict rule barred review of claim
that court improperly excluded evidence of plaintiff’s
reputation because that evidence was relevant only to
plaintiff’s slander claim but did not impact his fraud
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claim, general verdict rule did not bar review of claim
that court improperly excluded evidence of plaintiff’s
arrest record because that evidence was relevant to
impeach credibility of plaintiff and thus applied to both
of his causes of action); Segale v. O’Connor, 91 Conn.
App. 674, 677-80 and 678 n.3, 881 A.2d 1048 (2005) (in
case involving negligence claim stemming from motor
vehicle striking pedestrian, general verdict rule barred
review of claim that court improperly excluded hearsay
of eyewitness that unknown declarant had stated, “ ‘I
didn’t hit him, did I?,’ ” because that claim related only
to negligence of defendant and not to plaintiff’s alleged
comparative negligence, but general verdict rule did
not bar review of claim that court improperly admitted
full text of transcribed hearsay statement of decedent
as to his recollection of accident and that he was issued
police warning for jaywalking because that claim impli-
cated both plaintiff’s negligence claim and defendant’s
special defense of comparative negligence).

On the basis of the foregoing authorities, we conclude
that the general verdict rule does not bar our review
of the plaintiff’s claims on appeal because the evidence
challenged in those claims, as to the speed at which he
was operating his motorcycle when he braked to avoid
colliding with the defendants’ automobile and the length
of the skid mark he left on the pavement by so braking,
was relevant to both of the legal grounds on which
the jury could have based its general verdict for the
defendants. The speed at which the plaintiff was travel-
ing when he first applied his brakes to avoid colliding
with the defendants’ automobile was relevant to the
reasonableness of Betty Hunt’s actions in entering and
driving through the intersection to turn left as he was
approaching it from her left because the faster he then
was traveling, the less likely it was that he would have
come into her field of vision and she would have seen
him in time to slow or stop her automobile, and thus
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to yield him the right of way at a stop sign, before
entering the intersection and completing her left turn.
By the same token, such evidence bore directly on the
defendants’ claims in their special defense of compara-
tive negligence that the plaintiff negligently caused the
accident by traveling at an unreasonable rate of speed
and by failing to keep a proper lookout for other vehi-
cles on the highway before locking his brakes and skid-
ding to a stop to avoid colliding with the defendants’
automobile, and thereby failing to keep his motorcycle
under proper and reasonable control. Logically, the
faster the plaintiff was traveling when he saw the defen-
dants’ automobile and applied his brakes, the less time
he would have had to avoid colliding with that automo-
bile without losing control of the motorcycle and having
to lay it down before reaching the intersection, and the
more likely it was that the jury would have found his
conduct to be negligent due to operating at an unreason-
able speed, failing to keep a reasonable and proper
lookout for other vehicles on the highway, and/or failing
to keep his vehicle under proper and reasonable con-
trol.

Likewise, the challenged skid mark evidence was rel-
evant both to the plaintiff’s claim of negligence against
the defendants and to the defendants’ special defense
of comparative negligence. In substance, the challenged
evidence from Harold Hunt was that the skid mark he
observed, photographed, and measured at the scene of
the accident, in the eastbound lane of Great Hill Road
to the west of its intersection with Fox Drive, was
just over seventy-one feet long. Such testimony directly
contradicted testimony from Dyki that that same skid
mark, which he had observed when he arrived at the
scene of the accident shortly after it occurred, was
approximately forty feet long. By necessary implication,
moreover, Harold Hunt’s testimony as to the length of
the skid mark left by the plaintiff’s motorcycle at the
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scene of the accident contradicted the plaintiff's own
testimony that he had first seen Betty Hunt’s automobile
enter the intersection in front of him and locked his
brakes to avoid hitting her when she was only forty or
fifty feet ahead of him. Such evidence, therefore, was
relevant to the credibility of the plaintiff as to his
description of the sequence of the events that led to
the accident, including his claim that Betty Hunt had
entered the intersection in front of him when he was
only forty or fifty feet away from her, where she could
and should have seen him approaching. It thereby
tended to undermine the plaintiff’'s claim that Betty
Hunt had failed to keep a proper and reasonable lookout
for other vehicles on the highway and failed to yield
the right of way to him at an intersection controlled by
a stop sign. By the same token, such evidence was
relevant to the defendants’ special defense of compara-
tive negligence because it tended to support the defen-
dants’ assertion that the plaintiff had negligently caused
the accident by failing to keep a proper and reasonable
lookout for other vehicles on the highway as he
approached the intersection and by failing to apply his
brakes or to turn his motorcycle to the left or to the
right in time to avoid a collision when a reasonable
person in his circumstances, operating a motorcycle at
a proper and reasonable speed, could and would have
done so. Stated simply, the evidence of the speed of
the plaintiff’'s motorcycle and the distance it skidded
on the road were relevant to the jury’s determination
as to which of the operators—the plaintiff or Betty
Hunt—was negligently responsible for the plaintiff’s
injuries and, if both were so responsible, whose negli-
gence was greater.

At trial, the factual issues as to the location and the
speed of the plaintiff's motorcycle when Betty Hunt
proceeded into the intersection was the crux of the
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case. Both parties, in their opening statements and clos-
ing arguments, repeatedly emphasized the importance
of the plaintiff’s speed and its impact on both the plain-
tiff’'s and Betty Hunt’s actions at the time of the accident.
The parties’ opening and closing arguments referenced
at least twenty-five times the speed of the plaintiff’s
motorcycle and the length of the skid mark it left at
the accident scene. The plaintiff’'s counsel argued in
closing that, “[o]ne of the things that I want you to pay
attention to, and we kind of went through it laboriously
yesterday, was this idea about miles per hour, and the
reason why I spent so much time on it is, is you're going
to be asked to determine if there’s anything that you
could say from the accident scene or from anything,
that [the plaintiff] was speeding or going too fast for the
conditions.” The court, in accordance with the parties’
submissions, provided an instruction to the jury on the
standard for determining whether the operator of a
vehicle was traveling unreasonably fast.

Both parties had different versions of the speed and
location of the plaintiff's motorcycle, and, conse-
quently, these issues resulted in a credibility contest at
trial. The defendants’ counsel made this clear in closing
argument by informing the jury that it had to make a
credibility determination as to whether to believe either
the plaintiff’s testimony or the statements contained in
his medical records. The defendants’ counsel further
stated in closing argument, and in her opposition to the
plaintiff’s motion to set aside the verdict, that Harold
Hunt’s testimony that the skid mark measured seventy-
one feet, three inches in length could be used to
impeach the plaintiff’s testimony that he was only forty
to fifty feet away from the intersection when he saw
Betty Hunt's automobile. The plaintiff’'s counsel posed
the same inquiry to the jury and specifically asked it
to discredit certain of the references to speed contained
in the plaintiff’s medical records. The jury necessarily
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had to credit one side or the other as to the speed and
the location of the plaintiff's motorcycle and, conse-
quently, the amount of time that both parties had to
make their decisions, given their locations on the road.
Thus, here, as in McCrea, Spears and Segale, the con-
tested evidence was relevant both to the credibility of
the plaintiff and to the alleged negligence of the two
parties involved.’ Therefore, we conclude that the gen-
eral verdict rule does not bar our review of either of

9 The pertinent cases to the contrary are distinguishable. In Diener, this
court held that the general verdict rule barred review of a claim that the
trial court had improperly excluded evidence of photographs depicting skid
marks caused by the defendant’s vehicle that had been offered to identify
the locations of cars before, at or after impact because that evidence was
not relevant to the defendant’s special defense that the plaintiff had failed
to use proper warning signals. Dienerv. Tiago, supra, 80 Conn. App. 601-602.
Here, however, the plaintiff’s claim challenges the admissibility of Harold
Hunt’s testimony as to the length of the skid mark, which was neither offered
for a specific purpose nor was subject to a limiting instruction as to how
it could be used by the jury at the time of the trial. Thus, the jury could
have used Harold Hunt’s testimony for all proper purposes, including, but
not limited to, impeaching the plaintiff, supporting the inference that the
plaintiff was traveling at a high rate of speed, or to establish the plaintiff’s
location when Betty Hunt’s vehicle entered the intersection. See generally
In re Corey C., 198 Conn. App. 41, 78, 232 A.3d 1237, cert. denied, 335 Conn.
930, 236 A.3d 217 (2020); Procaccini v. Lawrence + Memorial Hospital,
Inc., 175 Conn. App. 692, 723-24, 168 A.3d 538, cert. denied, 327 Conn. 960,
172 A.3d 801 (2017). Further, the defendants’ special defense did not include
any reference to the warning signals used by Betty Hunt.

Neither Klein nor Rivezzi compels a different conclusion. In Klein, the
general verdict rule barred review of a claim that the court improperly
admitted the testimony of a police officer to estimate the speed at which
the plaintiff’s bicycle traveled over a speed bump because that claim related
only to the defendant’s contributory negligence special defense. Klein v.
Quinnipiac University, supra, 193 Conn. App. 487-88. In Rivezzi, the gen-
eral verdict rule barred review of a claim that the court improperly admitted
into evidence a hearsay statement within the plaintiff’s hospital record that
he was riding at seventy miles per hour on a dirt bike when it hit a large
rock because that evidence was relevant only to whether the plaintiff was
comparatively negligent. Rivezzi v. Marcucio, supra, 55 Conn. App. 311-13.
The contested speed evidence in Klein and Rivezzi implicated only the
plaintiffs’ comparative negligence because that evidence was not relevant
to the defendants’ liability for a speed bump on the roadway or a large rock
in the path taken by the plaintiff. In contrast, the speed evidence in the
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the plaintiff’s claims on appeal. Accordingly, we will
now address the merits of the plaintiff’s claims.

II

The plaintiff’s first claim on appeal, as previously
noted, is that the court improperly denied his pretrial
motion in limine to redact from his medical records all
statements as to the speed at which he was operating
his motorcycle at the time of the accident. Generally,
he argues that all such statements should have been
redacted because they constituted hearsay, or hearsay
within hearsay, which the defendants had not shown
and the court had not determined to be admissible
under any recognized exception to the hearsay rule.
Focusing, more specifically, on the hearsay exceptions
for statements by a party opponent' and for medical
treatment,!! which the defendants previously had
invoked to justify the court’s in limine ruling when they

present case was relevant to the negligence of both the plaintiff and Betty
Hunt because, as explained previously, the accident was fluid in that it
involved Betty Hunt’s traveling into the intersection as the plaintiff was
approaching.

10 Section 8-3 (1) of the Connecticut Code of Evidence provides: “A state-
ment that is being offered against a party and is (A) the party’s own statement,
in either an individual or a representative capacity, (B) a statement that the
party has adopted or approved, (C) a statement by a person authorized by
the party to make a statement concerning the subject, (D) a statement by
the party’s agent, servant or employee, concerning a matter within the
scope of the agency or employment, and made during the existence of
the relationship, (E) a statement by a coconspirator of a party while the
conspiracy is ongoing and in furtherance of the conspiracy, (F) in an action
for a debt for which the party was surety, a statement by the party’s principal
relating to the principal’s obligations, or (G) a statement made by a predeces-
sor in title of the party, provided the declarant and the party are sufficiently
in privity that the statement of the declarant would affect the party’s interest
in the property in question.”

' Section 8-3 (5) of the Connecticut Code of Evidence provides: “A state-
ment made for purposes of obtaining a medical diagnosis or treatment and
describing medical history, or past or present symptoms, pain, or sensations,
or the inception or general character of the cause or external source thereof,
insofar as reasonably pertinent to the medical diagnosis or treatment.”
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opposed the plaintiff’s challenge to that ruling in his
motion to set aside the verdict, the plaintiff argues that
the challenged statements were not admissible under
either exception because the defendants had not estab-
lished either that he had made any of the challenged
statements or that the subject matter of such statements
was relevant or germane to the diagnosis or treatment
of his accident related injuries.

The defendants dispute the plaintiff’'s arguments on
three grounds, which we find persuasive. First, and
most fundamentally, they claim that the plaintiff’s argu-
ments improperly attempt to shift the burden of proving
the admissibility of the challenged statements to them
rather than assuming the burden of proving their inad-
missibility himself. This, they claim, is improper for two
reasons, with which we agree. To begin with, it is well
established that a party who files a motion in limine to
exclude evidence on the ground that it is inadmissible
under the rules of evidence “has the burden of demon-
strating that the evidence is inadmissible on any rele-
vant ground.” Menna v. Jaiman, 80 Conn. App. 131,
138 n.4, 832 A.2d 1219 (2003).'2 Here, the plaintiff bears
the burden on appeal of demonstrating that the chal-
lenged statements were inadmissible against him under
the Connecticut Code of Evidence.

Additionally, if, as here, a party in a personal injury
action challenges the admissibility of statements in an

2 This rule stands in contrast to the generally applicable rule that the
burden to establish the admissibility of evidence in the face of a properly
asserted objection is on the proponent of the evidence. See New England
Savings Bank v. Bedford Realty Corp., 238 Conn. 745, 753, 680 A.2d 301
(1996). The burden ordinarily will not shift to the opponent of the evidence
to demonstrate that the evidence is inadmissible. See also 1 Wigmore on
Evidence (Tillers Rev. 1983) § 18, p. 841 (“The burden of proving the grounds
of an objection is ordinarily not upon the opponent . . . . [T]he burden of
establishing the preliminary facts essential to satisfy any rule of evidence
is upon the party offering it. The opponent merely invokes the law; if it is
applicable to the evidence, the proponent must make the evidence satisfy
the law.”).
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otherwise admissible medical record on the ground that
they are not relevant or germane to the diagnosis or
treatment of any relevant injury, the burden is on the
party seeking to redact such statements to specify his
objections to the statements and demonstrate their
inadmissibility against him under the medical treatment
exception to the hearsay rule. See Aspiazu v. Orgera,
205 Conn. 623, 628, 535 A.2d 338 (1987). Indeed, the
plaintiff so acknowledges in his reply brief, in which,
relying on Aspiazu and this court’s subsequent decision
in Nevers v. Van Zuilen, 47 Conn. App. 46, 57, 700 A.2d
726 (1997), he states: “It is the objecting party’s burden
to put the trial court on notice of the specific nonmedi-
cal sections of the report that should be redacted
... .7 Under these authorities, the plaintiff’s argument
that the challenged statements should have been
redacted because the defendants did not demonstrate
their admissibility under any potentially applicable
hearsay exception misstates our law and must accord-
ingly be rejected.

The defendants’ second basis for opposing the plain-
tiff’s claim of error based upon the court’s denial of his
motion in limine is that one of his principal grounds
for requesting the redaction of all statements from his
medical records as to the speed at which he was
operating his motorcycle at the time of the accident—
that he had not been shown by the defendants to have
made any of the challenged statements—is factually
unfounded. Indeed, despite the allegations of his
motion, the plaintiff has conceded in his principal appel-
late brief that the records themselves expressly attri-
bute at least one of the challenged statements to him.
Although the plaintiff does not specifically identify that
statement in his brief, he is obviously referring to his
original statement to the emergency medical techni-
cians from VEMS who first found him at the scene of
the accident, sitting up against a guardrail on the road
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where he had fallen and was injured. In that statement,
as reported by VEMS personnel in their official report,
which they signed and filed at 4:43 p.m. on July 24,
2015, the plaintiff stated that he had been traveling on
his motorcycle at approximately thirty miles per hour
when he was cut off at a side street and had to lay
down his bike to avoid colliding with another motor
vehicle.

Although the foregoing statement alone was suffi-
cient to defeat the plaintiff’s original, all-or-nothing
motion, in which he requested the redaction from his
medical records of all statements as to his speed at the
time of the accident on the ground, inter alia, that he
had not made any such statement, that statement was
not the only statement about speed in the plaintiff’s
medical records that is fairly attributable to him. In
fact, his medical records contain substantial evidence
that he was the source of most of the challenged state-
ments as to his speed at the time of the accident. Several
challenged statements in the hospital records about his
speed, for example, expressly noted that the informa-
tion had been “provided by the patient and the EMS
personnel.” Such notations appeared in entries con-
taining descriptions of the speed at which the plaintiff
was traveling that were made by Dr. Zev Balsen, a
medical resident at the hospital; the attending medical
provider, Dr. Tanya D. Shah; and the admitting medical
provider, Dr. Alisa Savetamal. Because all of these state-
ments were made hours after the emergency medical
technicians had delivered the plaintiff to the hospital,
the doctors’ reliance on the emergency medical techni-
cians’ input as to the plaintiff’s speed must logically
have been based on the emergency medical technicians’
written report, which included the plaintiff’s original
statement that he was traveling at approximately thirty
miles per hour at the time of the accident.'

3 No explanation appears in the records for the consistent differences
among the doctors in describing the speed at which the plaintiff was traveling
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In addition to the above-described notations as to
the source of reported information about the history
of plaintiff’s injuries, Shah specifically mentioned in the
hospital records on several occasions that she person-
ally had spent critical care time “obtaining history from
patient or surrogate.” No other source of patient history
is noted elsewhere in the hospital records.

Because several of the challenged statements as to
the plaintiff’'s speed at the time of the accident are
clearly attributable to him, and such statements directly
concern conduct on his part that may have contributed
to the causation of the accident and his resulting injuries
and losses, the plaintiff has failed to prove that such
statements were not admissible against him under the
hearsay exception for statements by a party opponent.

Finally, the defendants argue that the plaintiff failed
to establish that the challenged statements were inad-
missible under the medical treatment exception to the
hearsay rule by demonstrating that they were not rele-
vant or germane to the diagnosis and treatment of his
accident related injuries. In support of his claim to
the contrary, the plaintiff has cited cases in which our
appellate courts have ruled that statements in medical
records as to facts going only to the legal responsibility
of other persons for causing an accident should be
excluded from such records because they are not rele-
vant or germane to the plaintiff’s medical treatment for
his injuries. See, e.g., Kelly v. Sheehan, 158 Conn. 281,
282, 284-86, 259 A.2d 605 (1969) (information in medical
record as to who drove car involved in injury producing
accident should be redacted from medical record

at the time of the accident, with Balsen always stating that the plaintiff had
been “going 50 mph”; Shah always stating that “[the plaintiff’s] vehicle was
traveling at a high speed”; and Savetamal always stating that the plaintiff
had been traveling at “approx. 50 KPH at the time of the accident.” Only
Balsen’s description varies materially from the plaintiff’'s own description
of his speed.
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because it was not relevant or germane to injured per-
son’s medical treatment); see also Gil v. Gil, supra, 94
Conn. App. 320-21 (making exception to general rule
excluding evidence of causation from medical records
for statements identifying child’s family member as
cause of child’s stress and anxiety, on theory that such
information is relevant to treatment that may be
required for child). The defendants have rightly noted,
however, that cases in which medical records contain
information identifying the person who caused and is
legally responsible for an injury must be distinguished
from those in which additional details in such records
describe the physical manner in which the injury was
caused, reasoning that the latter, unlike the former, may
shed useful light on the nature and extent of the injury
and inform a medical care provider’s judgment as to
how the injury should be treated. Such information is
particularly relevant if it concerns the mechanism of
injury, describing how, physically, the injuries were
inflicted, by what instrument or other means they were
inflicted, and/or at what speed or with what force they
were so inflicted. Such details, they rightly argue, may
give medical care providers guidance as to what else
they should look for to assess the injuries properly and
determine how best to treat them.

In this case, apart from generally dismissing the rele-
vance to the diagnosis or treatment of the plaintiff’s
injuries of the speed at which his motorcycle was mov-
ing when he fell off it, struck the pavement, and was
dragged or slid across it on his head, side and back,
the plaintiff has provided no basis in evidence or argu-
ment to support his claim that his speed at the time of
this accident was irrelevant to the treatment of his
injuries. It is true, of course, as the plaintiff has sug-
gested, that some of the plaintiff’s injuries were visible
on his body, and the existence of other, associated
internal injuries might have been inferable from the
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appearance of those visible injuries and the pain he
reported suffering as a result of their infliction. Logic
suggests, however, that the speed at which the plaintiff
struck the roadway while not wearing a helmet or other
protective equipment might have led his medical care
providers to examine and treat him differently than if
he had fallen to the pavement less violently, at a slower
speed. They might, for example, have questioned if and
to what extent he had suffered more serious internal
injuries as a result of the fall, not only to his arms, legs,
and torso, but also to his head and brain. That logic is
consistent with the ruling of our Supreme Court in
Berndston v. Annino, 177 Conn. 41, 411 A.2d 36 (1979),
in which the court determined that statements as to an
injured person’s speed at the time of an injury producing
accident are “relevant to the severity of impact and,
inferentially, to the injury sustained [in that accident].”
Id., 43. Although the court in Berndston noted that
courts in other jurisdictions were divided as to whether
evidence of speed should be admitted when liability is
not in dispute, it adopted what it described as “[t]he
prevailing view” on that issue; id., 44; concluding that
“evidence of speed, physical impact, and the like is
admissible as relevant to the probable extent of per-
sonal injuries. . . . This accords with our view. We
conceive this to be a rational and logical approach to
the problem.” (Citations omitted.) Id., 44-45. It is clear
that information concerning speed and physical impact
is information relevant to a medical care provider for
the diagnosis of the extent of injuries and treatment.

Consistent with this authority, the official commen-
tary to § 8-3 (5) of the Connecticut Code of Evidence
expressly notes that “[§] 8-3 (5) excepts from the hear-
say rule statements describing ‘the inception or general
character of the cause or external source of an injury

. when reasonably pertinent to medical diagnosis
or treatment.” ” Against this background, we conclude
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that the plaintiff failed to carry his burden of establish-
ing, as he claimed in his motion in limine and has argued
before this court, that none of the statements in his
medical records about the speed at which he was travel-
ing on his motorcycle at the time of the accident were
relevant or germane to his treatment for the injuries he
suffered therein.!

I

The plaintiff next claims that the court improperly
overruled his objection to the testimony of Harold Hunt
regarding the length of the skid mark he found, photo-
graphed and measured on the roadway at the scene
of the accident approximately three hours after the
accident. Specifically, the plaintiff argues that Harold
Hunt'’s testimony as to his measurement of the length of
the skid mark was irrelevant and inadmissible because
there was an inadequate evidentiary foundation to
establish “that the skid mark was an accurate depiction
of the scene of the accident at the time that the accident
occurred.” We disagree.

The following additional facts and procedural history
are relevant to our resolution of this claim. During the
direct examination of Betty Hunt, the plaintiff intro-
duced exhibits A, B, and C into evidence, all of which

“We finally note that the procedural posture of this case raised two
possible reasons for not reaching and deciding this issue on the merits.
First, the plaintiff failed to obtain and present to this court a decision from
the trial court specifically addressing and deciding his in limine claim that
none of the challenged statements was admissible against him under the
medical treatment exception to the hearsay rule. Second, the plaintiff intro-
duced the challenged statements into evidence himself without renewing
his motion in limine or clarifying that, by so doing, he was only attempting
to comply with the court’s in limine ruling and thus was not waiving his
right to seek appellate review of the denial of his motion in limine. Because
the defendants did not ask the court to decline review of the plaintiff’s in
limine claim on either of these grounds and both parties fully briefed that
claim on the merits without suffering any apparent prejudice, we have
chosen to review the plaintiff’s claim on its merits.
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are photographs of the intersection of Fox Drive and
Great Hill Road. Depicted in exhibits A, B, and C is a
single skid mark in the eastbound lane of Great Hill
Road as it approaches its intersection with Fox Drive
from the west. Exhibit A, which was taken from the
perspective of a person standing in the middle of Great
Hill Road, to the west of Fox Drive and facing east,
depicts a single skid mark beginning substantially to
the west of the intersection of Fox Drive and ending
essentially where the intersection begins. Exhibit B,
which was taken from the same perspective as exhibit
A, shows an open reel measuring tape resting on the
surface of the roadway and spanning the entire distance
from where the skid mark begins to the spot where an
individual—later identified in the defendants’ testimony
as Betty Hunt’s father—is standing near the outlet of
Fox Drive. Exhibit C, which was taken from the same
perspective as exhibits A and B, depicts the same skid
mark in the same location.

The plaintiff’s counsel asked Betty Hunt a series of
questions regarding exhibits A, B, and C and the skid
mark shown in them. Betty Hunt testified that she was
familiar with the photographs and that they depicted
the location where the accident had occurred. She was
asked whether she knew who took the photographs,
and she responded that “I know someone that took
two of those [photographs] because that’s my father
standing in one of them.” She further testified that Har-
old Hunt and her father “went and took” two of the
photographs, defendants’ exhibits A and B, on the night
of the accident. The plaintiff’s counsel then asked Betty
Hunt several questions regarding the skid mark shown
in exhibits A and B. She was asked, “there’s a picture
in exhibit A of a skid mark . . . [d]id you see that?”
Betty Hunt responded, “[y]es, sir,” and, “[m]y father—
there’s [a] tape measure in ours.” She was then asked,
“Ib]Jut you do believe that’s the skid mark from the
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accident? Betty Hunt responded, “[i]t looks to be.” Betty
Hunt then was asked whether, when Harold Hunt and
her father “got to the scene, that’s what they thought,
that the skid mark was from the accident?” Betty Hunt
responded, “[i]t was there during the accident, yes.”
Betty Hunt testified that Harold Hunt and her father
had brought that tape measure to the scene several
hours after the accident because her insurance com-
pany had declined to send someone out to investigate
the scene that same night. Betty Hunt identified the
individual shown at the end of the tape measure as her
father and stated that Harold Hunt had used the tape
measure to take the measurements of the skid mark.
The defendants did not object to any of the foregoing
testimony.

Later in the trial, the plaintiff’s counsel elicited testi-
mony from Dyki as to his observation of the skid mark.
The plaintiff’'s counsel questioned Dyki about plaintiff’s
exhibit 14, which he identified as another photograph
of the intersection of Great Hill Road and Fox Drive.
Exhibit 14, like the photographs in exhibits A and B,
showed a single skid mark in the eastbound lane of
Great Hill Road beginning to the west of Fox Drive and
ending at the point along the roadway where Great Hill
Road intersects with Fox Drive. Dyki testified that he
“believe[d]” the skid mark in exhibit 14 was “a skid
mark from the motorcycle . . . .” The plaintiff’s coun-
sel then asked Dyki if, “when [he] looked at the area
of Great Hill [Road] and [Fox Drive], did [he] look for
any skid marks?” Dyki responded, “[y]es,” and testified
that he “observed approximately forty feet of skid
marks from vehicle one, which was the motorcycle, in
the eastbound lane of Great Hill Road, which led to its
final rest[ing] position.” Dyki testified that his observa-
tions were made immediately after he arrived at the
scene of the accident. On cross-examination, DyKki testi-
fied that he did not recall measuring the skid mark,
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although he said he was “sure” that he had done so.
He did not recall, however, what device he had used
to make the measurement or in what fashion he had
done so. He further stated that his approximation within
his report of the length of the skid mark being forty
feet was due to the fact that he did not complete a
“scale map on that. If it was a to-scale map, then we
certainly would have done precise measurements and
reference points and so forth.”

After the plaintiff rested his case, the sole witness
called by the defendants was Harold Hunt, who testified
only with respect to the skid mark. Harold Hunt testified
that, after learning that Betty Hunt had been involved
in an accident, he went to the accident scene on the
evening of the accident, at approximately 6:35 p.m. or
6:40 p.m. Harold Hunt testified that he observed a skid
mark at the accident scene and took photographs of
the skid mark, which he recognized as exhibits A and
B. He further testified that the additional object shown
resting on the roadway in exhibit B was his tape mea-
sure, that Betty Hunt’s father was shown in the exhibit
at the other end of the skid mark, and that he personally
had measured the skid mark shown in the exhibit. The
defendants’ counsel then asked Harold Hunt, “what did
you observe on your tape measure?”’ The plaintiff’s
counsel objected on the grounds of “[r]elevancy, materi-
ality, there’s no foundation as to what the skid marks
are from, there’s no identification. So, if you allowed
it in, it would be allowing in testimony about skid marks
that we don’t know what the etiology of the skid marks
were.” The court overruled the plaintiff’s objection.
When asked again what he observed the measurement
to be on the tape measure, Harold Hunt answered, “Sev-
enty-one feet, three inches, and the reason I say three
inches is because the beginning of the skid mark is
obviously a little lighter than when it becomes solid.
So, between six and three inches it was—didn’t really



Page 38A CONNECTICUT LAW JOURNAL May 2, 2023

106 MAY, 2023 219 Conn. App. 71

Stanziale v. Hunt

look like it was there. So, three inches past seventy-
one feet I began to mark.” On cross-examination, Harold
Hunt testified that he “did not see the skid mark when
the accident happened” because he had arrived at the
accident scene at 6:35 p.m., three hours after the acci-
dent.

We next set forth the standard of review and legal
principles relevant to our resolution of this claim. “Rele-
vant evidence is evidence that has a logical tendency
to aid the trier in the determination of an issue. . . .
One fact is relevant to another if in the common course
of events the existence of one, alone or with other facts,
renders the existence of the other either more certain
or more probable. . . . Evidence is irrelevant or too
remote if there is such a want of open and visible con-
nection between the evidentiary and principal facts
that, all things considered, the former is not worthy or
safe to be admitted in the proof of the latter. . . . Evi-
dence is not rendered inadmissible because it is not
conclusive. . . . The trial court has wide discretion to
determine the relevancy of evidence and [e]very reason-
able presumption should be made in favor of the cor-
rectness of the court’s ruling in determining whether
there has been an abuse of discretion. . . . The prof-
fering party bears the burden of establishing the rele-
vance of the offered testimony. Unless such a proper
foundation is established, the evidence . . . is irrele-
vant.” (Citations omitted; internal quotation marks
omitted.) State v. Dawvis, 298 Conn. 1, 23, 1 A.3d 76
(2010); see Conn. Code Evid. § 4-1 (* ‘[r]elevant evi-
dence’ means evidence having any tendency to make
the existence of any fact that is material to the determi-
nation of the proceeding more probable or less probable
than it would be without the evidence”); see also State
v. Wynne, 182 Conn. App. 706, 721, 190 A.3d 955 (* ‘mater-
iality turns upon what is at issue in the case, which
generally will be determined by the pleadings and the
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applicable substantive law’ ), cert. denied, 330 Conn.
911, 193 A.3d 50 (2018).

We conclude that the court did not abuse its discre-
tion by overruling the plaintiff’s objection to the testi-
mony of Harold Hunt as to his measurement of the
length of the skid mark because that testimony was
supported by an adequate foundation and was relevant.
First, there was an adequate evidentiary foundation to
provide context for Harold Hunt’s testimony as to the
length of the skid mark. Prior to the testimony of Harold
Hunt, the plaintiff previously had introduced exhibits
A, B, C, and 14 into evidence. All of these exhibits are
photographs that clearly depict the intersection where
the accident occurred and show a single skid mark in
the eastbound lane of Great Hill Road as it approaches
its intersection with Fox Drive. Exhibit B shows an
open reel measuring tape resting on the surface of the
road extending eastbound from the beginning to the
end of the skid mark, at a point where an individual
identified as Betty Hunt's father is standing in the inter-
section of Great Hill Road and Fox Drive.

Corroborating these exhibits was the testimony of
the Hunts and Dyki, all of which was elicited by the
plaintiff’s counsel. Betty Hunt testified that exhibits A
and B were taken by her father and Harold Hunt on
the night of the accident when they went to the accident
scene and measured the lone skid mark in that location.
Betty Hunt testified that the lone skid mark depicted
in the photograph of the roadway leading to the inter-
section where the accident occurred “looks to be” the
one that was left by the plaintiff’s motorcycle when
it skidded and went down in that location, and she
confirmed that Harold Hunt and her father had used a
tape measure to measure the length of the skid mark
from the accident. Likewise, Dyki testified that his
investigation of the accident scene immediately after
the accident revealed the skid mark depicted in exhibit
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14. Dyki confirmed that this single skid mark was
caused by the plaintiff’s motorcycle and that the skid
mark led to the final resting position of the plaintiff’s
motorcycle. Finally, prior to his testimony as to the
length of the skid mark, Harold Hunt testified that he
and Betty Hunt’s father went to the accident scene three
hours after the accident. He testified that he observed
a single skid mark and took photographs of the skid
mark that were introduced as exhibits A and B. He
testified that his tape measure was depicted in exhibit
B and that he personally used that device to measure the
skid mark. All of this evidence cumulatively provided
a proper foundation for Harold Hunt’s subsequent testi-
mony as to what he observed on his tape measure when
he used it to measure the length of the skid mark.

Second, the length of the skid mark caused by the
plaintiff’s motorcycle was plainly relevant to this action.
As explained in part I of this opinion, Harold Hunt's
testimony was material to determining the negligence
of both Betty Hunt and the plaintiff because it supported
an inference as to the speed of the plaintiff and estab-
lished where the plaintiff was in relation to the intersec-
tion when he first saw Betty Hunt's automobile and
locked the brakes of his motorcycle. Harold Hunt’s testi-
mony that the skid mark measured seventy-one feet,
three inches in length also was also material to the
credibility of Dyki, who testified that, in his estimation,
the length of the skid mark was forty feet, and to the
credibility of the plaintiff, who testified that he was
only forty to fifty feet away from the intersection when
Betty Hunt’s vehicle began to enter the intersection and
he applied his brakes.

In contrast to the foregoing, the plaintiff argues that
Harold Hunt’s testimony was not supported by an ade-
quate foundation, and thus was irrelevant, because
there was no evidence that the accident scene was
restricted to traffic during the three hours between the
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accident and the time when Harold Hunt measured the
skid mark, and thus it was possible that another vehicle
had left the skid mark that Harold Hunt measured. The
possibility that the skid mark measured by Harold Hunt
was made during the three hour period after the acci-
dent does not render Harold Hunt’s testimony without
adequate foundation or irrelevant; instead, that hypoth-
esis goes to the weight of the inference supported by
exhibits A, B, C, and 14 as well as to the testimony of
the Hunts and Dyki, which is a matter lying within the
exclusive province of the jury. See, e.g., State v. Lori
T., 345 Conn. 44, 74, 282 A.3d 1233 (2022) (“ ‘[i]t is the
jury’s role as the sole trier of the facts to weigh the
conflicting evidence and to determine the credibility of
witnesses’ ”); Booker v. Stern, 19 Conn. App. 322, 333,
563 A.2d 305 (1989) (fact that photographs of plaintiff’s
property were taken one year after completion of reno-
vations by defendant’s workers goes to “weight that
should be afforded that evidence”).

Finally, we are not persuaded by the plaintiff’s sub-
stantial reliance on Tarquinio v. Diglio, 175 Conn. 97,
394 A.2d 198 (1978). In Tarquinio, the trial court over-
ruled the plaintiff's foundation objection to photo-
graphs of skid marks on the highway taken five hours
after a motor vehicle accident. Id., 98. Our Supreme
Court stated that “a photograph depicting such skid
marks would be relevant to prove the appearance of
the scene only if it could be demonstrated that those
same marks were visible on the road immediately after
the accident.” Id., 99. In light of this principle, our
Supreme Court concluded that the trial court improp-
erly admitted the challenged photographs into evidence
because there was no foundational testimony that the
individual who took the photographs five hours after
the accident “ever said or observed that the appearance
of the road at the time the photographs were taken was
the same as it had been following the accident.” Id.
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Our Supreme Court nevertheless concluded that the
admission of these photographs constituted harmless
error because one of the photographs taken by the
police immediately after the accident depicting the skid
marks already had been admitted into evidence. Id.,
100. Here, unlike in Tarquinio, the plaintiff does not
challenge the admission of the several photographs
depicting the skid mark. To the contrary, the plaintiff
himself introduced exhibits A, B, and C into evidence
and elicited an abundance of evidence from the wit-
nesses to support the conclusion that the skid mark
Harold Hunt measured was the skid mark that had
been left by the plaintiff’'s motorcycle, including the
testimony of Dyki and Betty Hunt, who were at the
accident scene in close temporal proximity to the acci-
dent and testified that the single skid mark in the inter-
section had been left by the plaintiff’s motorcycle. In
sum, we conclude that the court did not abuse its discre-
tion in overruling the plaintiff’s objection to the testi-
mony of Harold Hunt as to the length of the skid mark.

The judgment is affirmed.

In this opinion the other judges concurred.

THOMAS NAPOLITANO v. ACE AMERICAN
INSURANCE COMPANY ET AL.
(AC 44694)

Bright, C. J., and Moll and Vertefeuille, Js.
Syllabus

Pursuant to statute (§ 31-348), the cancellation of any workers’ compensa-
tion insurance policy “shall not become effective until fifteen days after
notice of such cancellation has been filed with the chairperson” of the
Workers’ Compensation Commission.

Pursuant further to Dengler v. Special Attention Health Services, Inc. (62
Conn. App. 440), the notice of cancellation of a workers’ compensation
insurance policy pursuant to § 31-348 must be “certain and unequivocal.”
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The plaintiff employer, whose employee had sustained injuries in the course

of his employment, sought a declaratory judgment and damages against
the defendant insurance company A Co. for, inter alia, breach of contract,
after A Co. refused to defend or indemnify the plaintiff under his workers’
compensation insurance policy issued by A Co. A Co. claimed that the
policy had been terminated prior to the date of loss, May 29, 2018.
The plaintiff’s second insurance policy with A Co. was effective from
October, 2017, to February, 2018, and his third policy was to be effective
from February, 2018, to February, 2019. A Co. mailed two letters to the
plaintiff dated April 5, 2018, the second of which notified him that he
was in noncompliance with an audit charge for his second policy and
that his failure to comply had resulted in the cancellation of his third
policy as of April 25, 2018. The plaintiff emailed certain documents
relating to compliance to his insurance producer, the defendant L Co.,
on April 7, 2018, and, on April 10, 2018, he received an email from L
Co.’s agent, the defendant E, notifying him that he was compliant at
that time. On April 16, 2018, the defendant T Co., A Co.’s agent, emailed
the defendant to inform him, inter alia, that he needed to provide addi-
tional documents within five days of that notice to be in compliance;
prior to April 25, 2018, the plaintiff did not take any action in response
to the April 16, 2018 email. The plaintiff claimed that the second April
5, 2018 notice of cancellation was not “certain and unequivocal”’ as
required by § 31-348 and Dengler because the other notices sent by A
Co. gave him an opportunity to negate the cancellation. A Co. filed a
motion to strike the count of the plaintiff’s amended complaint alleging
a claim of bad faith, which the trial court granted. Thereafter, the court
granted the plaintiff’s motion for summary judgment as to the counts
of his complaint seeking a declaratory judgment regarding the parties’
rights under the third policy and a judgment as to liability as to his
breach of contract claim. The court further determined that its ruling
rendered moot the remainder of the plaintiff’s claims against A Co. and
awarded damages to the plaintiff. On A Co.’s appeal and the plaintiff’s
cross appeal to this court, held:

1. The trial court erred in granting the plaintiff’s motion for summary judg-

ment and, thus, the court also erred in awarding the plaintiff damages:
A Co.’s second notice to the plaintiff of April 5, 2018, effectively cancelled
the plaintiff’s third policy as of April 25, 2018, because it expressly stated
that the effective date of the cancellation of the policy was April 25,
2018, and, thus, it was certain and unequivocal under § 31-348 and com-
plied with the requirements thereof, and the plaintiff’s subjective under-
standing of when his policy was terminated was irrelevant to this court’s
determination as to whether the third policy was effectively cancelled;
moreover, the plaintiff could not prevail on his claim that the summary
judgment rendered in his favor should be affirmed on the alternative
ground that E, acting as an agent of A Co., had negated the cancellation
notice by notifying him that he was in compliance, as genuine issues
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of material fact existed as to whether E was acting as an agent of A
Co. and whether the April 16, 2018 email sent by T Co. constituted a
withdrawal of the April 5, 2018 cancellation notice; accordingly, the
damages the court awarded were vacated, and the counts of the com-
plaint directed to A Co. that the court deemed moot were revived on
remand.

2. The trial court improperly granted A Co.’s motion to strike the count of
the plaintiff’s complaint asserting a claim of bad faith: the plaintiff set
forth sufficient specific factual allegations to establish that A Co. denied
coverage under the third policy for a dishonest purpose, as he alleged
that A Co. undertook a specific course of conduct leading up to and at
the time of the denial of coverage, including failing to respond to a
workers’ compensation action brought by the plaintiff’s employee, pro-
viding confusing information regarding his third policy and refusing
coverage after E told him that he was compliant, in order to avoid paying
a claim under a policy with which he was told he was compliant before
the date of loss; moreover, it could be inferred from the facts the plaintiff
alleged that A Co.’s deliberate course of conduct in denying coverage
was unlikely to be attributable to an honest mistake or negligence, but,
rather, a deliberate refusal to provide otherwise available coverage for
the purpose of increasing profits.

Argued September 13, 2022—officially released May 2, 2023
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of Hartford, where the
case was transferred to the Complex Litigation Docket;
thereafter, the plaintiff filed an amended complaint;
subsequently, the court, Moukawsher, J., granted the
named defendant’s motion to strike; thereafter, the
court, Moukawsher, J., granted the plaintiff's motion
for summary judgment and rendered judgment thereon,
from which the named defendant appealed and the
plaintiff cross appealed to this court. Reversed; further
proceedings.

Brian M. Paice, for the appellant-cross appellee
(named defendant).

Kristen S. Greene, with whom was Michael Feldman,
for the appellee-cross appellant (plaintiff).
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Opinion

MOLL, J. The defendant Ace American Insurance
Company! appeals from the judgment of the trial court
granting the motion for summary judgment filed by the
plaintiff, Thomas Napolitano, doing business as Napo-
litano Roofing, as to counts one and two of the plaintiff’s
fifth amended complaint, in which he sought a declara-
tory judgment and asserted a breach of contract claim,
respectively. On appeal, the defendant claims that the
court erred in (1) granting the plaintiff’s motion for
summary judgment because the court improperly deter-
mined that (a) the defendant’s notice of cancellation
to the plaintiff, cancelling his workers’ compensation
insurance policy, was ineffective and (b) the defendant
breached its duty under the policy to defend or indem-
nify the plaintiff with respect to a workers’ compensa-
tion claim submitted by his employee, (2) awarding
attorney’s fees to the plaintiff, as damages, in connec-
tion with his defense of the workers’ compensation
claim and a lawsuit brought by the employee, and (3)
awarding prejudgment statutory interest to the plaintiff
relating to workers’ compensation payments that he
made to his employee. In addition, the plaintiff cross
appeals from the court’s granting of the defendant’s
motion to strike count three of his fifth amended com-
plaint, in which he asserted a claim of bad faith. The
plaintiff argues on appeal that he pleaded legally suffi-
cient allegations that the defendant breached the

! In addition to Ace American Insurance Company, the plaintiff’s original
complaint named as defendants Travelers Indemnity Company (Travelers),
Chubb National Insurance Company (Chubb), Lanza Insurance Agency, LLC
(Lanza), and Jazmin Echevarria. Subsequently, because Ace American Insur-
ance Company indicated that it would assume liability and financial responsi-
bility for the alleged conduct of Travelers and Chubb, who were acting as
its agents, Chubb and Travelers were dropped as party defendants by way
of an amended complaint. As for Lanza and Echevarria, they are not partici-
pating in this appeal, as the claims against them remain pending in the trial
court. For these reasons, we refer to Ace American Insurance Company as
the defendant.
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implied covenant of good faith and fair dealing when it
refused to defend or indemnify him under his insurance
policy. With respect to the defendant’s appeal, we
reverse the summary judgment of the trial court ren-
dered in favor of the plaintiff, and, as a result, we also
vacate the attorney’s fees and prejudgment statutory
interest awarded to the plaintiff—relief that was predi-
cated on the court’s conclusion that the plaintiff was
entitled to judgment as a matter of law on count two.
Asto the plaintiff’s cross appeal, we reverse the decision
of the trial court striking the third count of the plaintiff’s
fifth amended complaint.?

The following undisputed facts and procedural his-
tory are relevant to our resolution of this appeal and
this cross appeal. The plaintiff had three workers’ com-
pensation insurance policies with the defendant, the
first of which is not germane to this appeal. The second
policy was effective from October 21, 2017, to February
9, 2018 (second policy). The third policy had effective
dates of coverage from February 9, 2018, to February
9, 2019 (third policy). On March 28, 2018, the defendant
mailed the plaintiff a notice of an audit noncompliance
charge, stating in relevant part that the plaintiff would
be charged an additional $912 for noncompliance with
the required premium audit for the second policy, and

% The record reflects that the defendant did not file a motion for judgment
on the stricken third count of the plaintiff’s fifth amended complaint. See
Practice Book § 10-44. “It is well established that [t]he granting of a motion
to strike . . . ordinarily is not a final judgment . . . . Nevertheless, [iJn
similar circumstances where a count of a complaint was stricken, but the
plaintiff failed to plead over, no judgment was entered thereon and the
remaining counts were disposed of by way of summary judgment, this court
has considered the appeal to have been from a final judgment.” (Citation
omitted; internal quotation marks omitted.) Dressler v. Riccio, 205 Conn.
App. 533, 537 n.2, 259 A.3d 14 (2021). Because the court disposed of the
remaining counts of the plaintiff’s fifth amended complaint directed to the
defendant by way of summary judgment, we have jurisdiction to entertain
the plaintiff’s claim challenging the granting of the defendant’s motion to
strike count three of the fifth amended complaint.
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requesting, inter alia, payroll records to complete the
audit. On April 3, 2018, the defendant mailed the plaintiff
a notice that was identical to the March 28, 2018 notice,
other than the date of creation. On April 5, 2018, the
defendant mailed the plaintiff a notice titled “Notice of
Noncooperation with Audit Current Coverage” (first
April 5 notice). The first April 5 notice stated that the
plaintiff had not complied with requests to obtain “pay-
roll, classification and tax information” for the plain-
tiff’s second policy. The notice also stated that “[f]ailure
to comply will result in cancellation of your current
. . . policy. If the audit is not conducted prior to the
effective date of cancellation, the cancellation will
remain in effect. If you have already complied with our
request, please disregard this notice.” The effective date
of cancellation, although not appearing on the first April
5 notice, appeared on a second notice sent by the defen-
dant to the plaintiff on the same day, April 5, 2018, titled
“Workers Compensation and Employers Liability Policy
Cancellation” (second April 5 notice). The second April
5 notice stated in relevant part that the third policy “is
cancelled in accordance with its terms as of the effec-
tive date of cancellation indicated,” i.e., April 25, 2018.

On April 7, 2018, the plaintiff emailed his 2017 tax
returns to his insurance producer, the defendant Lanza
Insurance Agency, LLC (Lanza). On April 10, 2018, the
plaintiff emailed the defendant Jazmin Echevarria, Lan-
za’s agent, indicating that he had received a cancellation
notice and inquiring whether the defendant had
received his tax returns for the audit. That same day,
Echevarria responded to the plaintiff’s email, informing
him that she “just called and they stated that you are
compliant at this time.” On April 16, 2018, Travelers,

3 The parties dispute whether Echevarria reported the correct policy num-
ber to the defendant when she inquired whether the plaintiff was compliant
with his policy. That issue is neither before us on appeal nor relevant to
our analysis of the issues that are before us, and we therefore do not
address it.
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the defendant’s agent, emailed the plaintiff (April 16
email), stating in relevant part that he still had “premium
audit documents missing” for the second policy period.
The April 16 email notified the plaintiff that he still
needed to provide a “PolicyHolder Audit Report” and
to provide it “within [five] days of this notice.” The
parties do not appear to dispute that, prior to April 25,
2018, the plaintiff did not take any action in response
to the April 16 email.

On May 29, 2018 (date of loss), Joshua Arce, an
employee of the plaintiff, fell from a roof, sustaining
injuries arising out of and in the course of his employ-
ment. On July 16, 2018, Arce filed a claim for compensa-
tion benefits with the Workers’ Compensation Commis-
sion (commission). The defendant denied Arce’s claim
and refused to defend or indemnify the plaintiff under
the third policy, claiming that the policy had been termi-
nated prior to the date of loss.?

On April 6, 2020, after holding a formal hearing on
August 26 and November 18, 2019, the Workers’ Com-
pensation Commissioner for the First District (commis-
sioner)’ found that, on the date of loss, Arce fell from

4 The plaintiff’s third policy stated in relevant part that “[w]e have the
right and duty to defend at our expense any claim, proceeding or suit against
you for benefits payable by this insurance. We have the right to investigate
and settle these claims, proceedings or suits. We have no duty to defend a
claim, proceeding or suit that is not covered by this insurance. . . . We
will pay promptly when due the benefits required of you by the workers
compensation law. . . . We will pay all sums that you legally must pay as
damages because of bodily injury to your employees, provided the bodily
injury is covered by this [policy].” The policy covered bodily injuries to
employees, with other requirements not relevant here, that “arise out of
and in the course of . . . employment.”

5 “We note that General Statutes § 31-275d (a) (1), effective as of October
1, 2021, provides in relevant part that ‘[w]herever the words “workers’
compensation commissioner”’, “compensation commissioner” or “commis-
sioner” are used to denote a workers’ compensation commissioner in [sev-
eral enumerated] sections of the general statutes, [including sections con-
tained in the Workers’ Compensation Act, General Statutes § 31-275 et seq.]
the words “administrative law judge” shall be substituted in lieu thereof
. .. .7 Arrico v. Board of Education, 212 Conn. App. 1, 4 n.4, 274 A.3d
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a roof sustaining compensable injuries arising out of
and in the course of his employment. The commissioner
also found that the plaintiff did not have workers’ com-
pensation insurance on the date of loss because the
third policy was “properly cancelled electronically with
the [commission]” through the National Council on
Compensation Insurance (NCCI) on April 6, 2018.°

During the August 26, 2019 session of the formal
hearing, the commissioner stated that his determination
as to whether the second April 5 notice effectively can-
celled the third policy on April 25, 2018, was limited to
whether the defendant had complied with the require-
ments of General Statutes § 31-348, in that the cancella-
tion was reported to the commission fifteen days prior
to the effective date of cancellation.” In that regard,

148 (2022). Because the workers’ compensation proceedings detailed herein
occurred prior to October 1, 2021, we will refer to the workers’ compensation
commissioner who presided over the proceedings involving Arce as the
commissioner.

% Because the commissioner determined that the plaintiff did not have
workers’ compensation insurance on the date of loss, the Second Injury Fund
(fund) became a party to the workers’ compensation proceeding pursuant
to General Statutes § 31-355 (b), which provides in relevant part: “When an
award of compensation has been made under the provisions of this chapter
against an employer who failed, neglected, refused or is unable to pay any
type of benefit coming due as a consequence of such award or any adjustment
in compensation required by this chapter, and whose insurer failed,
neglected, refused or is unable to pay the compensation, such compensation
shall be paid from the Second Injury Fund. The administrative law judge,
on a finding of failure or inability to pay compensation, shall give notice to
the Treasurer of the award, directing the Treasurer to make payment from
the fund. . . .”

"General Statutes § 31-348 provides in relevant part: “Every insurance
company writing compensation insurance or its duly appointed agent shall
report in writing or by other means to the chairperson of the Workers’
Compensation Commission, in accordance with rules prescribed by the
chairperson, the name of the person or corporation insured, including the
state, the day on which the policy becomes effective and the date of its
expiration, which report shall be made within fifteen days from the date of
the policy. The cancellation of any policy so written and reported shall not
become effective until fifteen days after notice of such cancellation has
been filed with the chairperson. . . .”



Page 50A CONNECTICUT LAW JOURNAL May 2, 2023

118 MAY, 2023 219 Conn. App. 110

Napolitano v. Ace American Ins. Co.

the commissioner stated that he would examine only
whether the NCCI reported the policy as terminated on
the date of loss and not whether the second April 5
notice complied with the defendant’s contractual obli-
gations under the third policy.

On November 4, 2020, the plaintiff and the Second
Injury Fund (fund) entered into a settlement agreement
with Arce, wherein, inter alia, the plaintiff and the fund
agreed to pay to Arce $225,000 in compensation for
the prior, present, and subsequent medical care for his
injuries arising out of the May 29, 2018 fall. Pursuant
to that agreement, Arce agreed to withdraw the action
that he had filed against the plaintiff; the fund also
agreed to withdraw its intervening complaint in that
action. See Arce v. Napolitano, Superior Court, judicial
district of Hartford, Docket No. CV-19-6115160-S.

On November 30, 2018, while the workers’ compensa-
tion proceedings were ongoing, the plaintiff com-
menced the present action. On October 21, 2019, the
plaintiff filed his fifth amended complaint (i.e., the oper-
ative complaint), in which five counts were directed to
the defendant. Count one sought a declaratory judg-
ment vis-a-vis the parties’ rights under the third policy.
Counts two, three, four, and eight alleged breach of
contract, bad faith, negligent misrepresentation, and
promissory estoppel, respectively.’

On November 20, 2019, the defendant filed a motion
to strike, accompanied by a memorandum of law in
support thereof, directed to count three of the plaintiff’s
fifth amended complaint asserting a claim of bad faith.
On December 3, 2019, the plaintiff filed an objection to

8 The plaintiff included Lanza and Echevarria in the count of negligent
misrepresentation and alleged separate counts of negligence and violations
of the Connecticut Unfair Trade Practices Act, General Statutes § 42-110a
et seq., against Lanza and Echevarria only. As noted previously in this
opinion, the plaintiff’s claims against Lanza and Echevarria are not relevant
to this appeal. See footnote 1 of this opinion.
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the defendant’s motion to strike. On January 14, 2020,
the trial court, Moukawsher, J., issued a memorandum
of decision granting the defendant’s motion to strike.

On February 5, 2020, the plaintiff filed a motion for
summary judgment, accompanied by a supporting mem-
orandum of law and exhibits, as to counts one and two
of his fifth amended complaint, seeking a declaratory
judgment and a judgment as to liability only as to the
breach of contract claim, respectively. On March 20,
2020, the defendant filed an objection, accompanied by
a supporting memorandum of law and exhibits. On April
13, 2020, the plaintiff filed a reply with an accompanying
exhibit.” On January 22, 2021, following a hearing held
on January 20, 2021, the court issued a memorandum
of decision granting the plaintiff’s motion for summary
judgment as to counts one and two of his fifth amended
complaint. The court further determined that its ruling
rendered moot the remainder of the plaintiff’'s claims
against the defendant, namely, counts four (negligent
misrepresentation) and eight (promissory estoppel).!’
On April 22, 2021, following an evidentiary hearing in
damages, the court issued a memorandum of decision
awarding damages to the plaintiff in the amount of (1)
$225,000 in reimbursement owed to the fund for Arce’s
settlement amount, (2) $7600 for “indemnity paid to
[Arce],” (3) $78,264 in workers’ compensation related
attorney’s fees and expenses, and (4) $2400 in “[s]tatu-
tory interest on workers’ compensation and indemnity.”
This appeal followed. Additional facts will be set forth
as necessary.

% The plaintiff also filed a supplemental memorandum of law and exhibits
in support of his motion for summary judgment.

0The defendant also filed a motion for summary judgment as to the
plaintiff’s request for a declaratory judgment and claims of breach of con-
tract, negligent misrepresentation, and promissory estoppel, which the court
denied. The defendant has not claimed on appeal that the court erred in
denying its motion for summary judgment, and, therefore, we do not address
that ruling further.
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I

With respect to its appeal, the defendant claims that
the trial court erred in granting the plaintiff’s motion
for summary judgment as to counts one and two of
the plaintiff’s fifth amended complaint, which sought a
declaratory judgment and asserted a breach of contract
claim, respectively, and in specifically determining that
the cancellation of the third policy was not effective
because the second April 5 notice was not “unambigu-
ous and unequivocal.” The defendant also claims that, in
calculating the damages vis-a-vis the breach of contract
claim, the court improperly awarded the plaintiff attor-
ney’s fees and prejudgment statutory interest. For the
reasons that follow, we conclude that the court erred
in rendering summary judgment in the plaintiff’s favor,
and, consequently, it follows that the court also erred in
awarding the plaintiff attorney’s fees and prejudgment
statutory interest.

As a preliminary matter, we set forth our standard of
review. “In seeking summary judgment, it is the movant
who has the burden of showing the nonexistence of
any issue of fact. The courts are in entire agreement
that the moving party for summary judgment has the
burden of showing the absence of any genuine issue
as to all the material facts, which, under applicable
principles of substantive law, entitle him to a judgment
as a matter of law. The courts hold the movant to a
strict standard. To satisfy his burden the movant must
make a showing that it is quite clear what the truth is,
and that excludes any real doubt as to the existence of
any genuine issue of material fact. . . . As the burden
of proof is on the movant, the evidence must be viewed
in the light most favorable to the opponent. . . . When
documents submitted in support of a motion for sum-
mary judgment fail to establish that there is no genuine
issue of material fact, the nonmoving party has no obli-
gation to submit documents establishing the existence
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of such an issue. . . . Once the moving party has met
its burden, however, the opposing party must present
evidence that demonstrates the existence of some dis-
puted factual issue. . . . It is not enough, however, for
the opposing party merely to assert the existence of
such a disputed issue. Mere assertions of fact . . . are
insufficient to establish the existence of a material fact
and, therefore, cannot refute evidence properly pre-
sented to the court under Practice Book § [17-45]. . . .
Our review of the trial court’s decision to grant [or
to deny a] motion for summary judgment is plenary.”
(Footnote omitted; internal quotation marks omitted.)
Atlantic St. Heritage Associates, LLCv. Atlantic Realty
Co., 216 Conn. App. 530, 539-40, 285 A.3d 1128 (2022).

The following procedural history is relevant to our
resolution of the defendant’s claim. In moving for sum-
mary judgment on counts one and two of his fifth
amended complaint, the plaintiff argued, inter alia, that
there was no effective cancellation of his third policy
and that the defendant was obligated under the third
policy to defend or indemnify him with regard to the
workers’ compensation claim brought by Arce. The
plaintiff claimed that, under Dengler v. Special Atten-
tion Health Services, Inc., 62 Conn. App. 440, 774 A.2d
992 (2001), the cancellation of a workers’ compensation
insurance policy is only effective if it is “definite, cer-
tain, and unambiguous.” See Dengler v. Special Atten-
tton Health Services, Inc., supra, 460 (cancellation
notice for workers’ compensation policy required to be
“certain and unequivocal”). Under this standard, the
plaintiff claimed that the second April 5 notice was
ineffective because, when read with the other notices
detailed previously in this opinion that the defendant
sent to the plaintiff around that time, which gave the
plaintiff an opportunity to negate the cancellation, that
notice was not “definite, certain, and unambiguous.”
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In its objection to the plaintiff’s motion for summary
judgment, the defendant argued, inter alia, that the sec-
ond April 5 notice was an effective cancellation of the
plaintiff’s third policy because it complied with the lan-
guage of the policy and the requirements of § 31-348.
The defendant further claimed that the April 25, 2018
cancellation of the third policy, effectuated by the sec-
ond April 5 notice, was not negated by the other, afore-
mentioned notices that the defendant sent to the plain-
tiff around that time; in that regard, the defendant
claimed that the second April 5 notice was “definite
and certain.”

In granting the plaintiff’s motion for summary judg-
ment as to the request for a declaratory judgment and
the breach of contract claim, the court determined that
“a reasonable jury could not find [the two April 5
notices, the email exchange with Echevarria, and the
April 16 email] unambiguous and unequivocal,” and
that, “because the cancellation wasn’t unambiguous
and unequivocal, it was invalid.” The court concluded
that “the policy was not cancelled on April 25, [2018],
and therefore was in force on May 29, 2018, when . . .
Arce fell from a roof” and further held that, “[t]o the
extent [the defendant] refuses to pay the claim at issue
on the basis of cancellation . . . it has breached its
contract with [the plaintiff] because there was no can-
cellation.” The court emphasized that cancellation of a
workers’ compensation insurance policy must be
“unambiguous and unequivocal” under Dengler and
stated that if the second April 5 notice “were the only
evidence, [the defendant] would be right. It unequivo-
cally tells [the plaintiff] that his policy is being can-
celled. But ignoring the other communications associ-
ated with [the second April 5 notice] would be absurd.”
The court placed special emphasis on the other commu-
nications sent by the defendant to the plaintiff, includ-
ing the first April 5 notice and the April 16 email. Regard-
ing the April 16 email, the court stated that “there was
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no April 25th deadline anymore. [The defendant] set an
April 21st deadline—and no penalty for meeting it.!
This could only mean that either there was no deadline
and cancellation anymore or at least that a reasonable
person might see it that way. Therefore, at a minimum,
[the plaintiff] was provided ambiguous information
about what he must do when and the consequences for
not doing it.”'? (Footnote added.)

On appeal, the defendant claims that the court erred
in granting the plaintiff’'s motion for summary judgment
on counts one and two of the plaintiff’s fifth amended
complaint on the basis of its determination that the
cancellation of the third policy was not effective,
because, according to the defendant, the cancellation
of the third policy was “unambiguous and unequivocal.”
Specifically, the defendant argues that the court
improperly (1) compared the second April 5 notice to
the other notices that the plaintiff received, including
the April 16 email requesting additional documents and

L' We infer that the court was interpreting, in referring to an April 21, 2018
deadline, the language in the April 16 email sent by Travelers to the plaintiff,
which directs the plaintiff to provide documents “within [five] days” of the
date of the April 16 email.

2The court further stated that “[t]his ruling moots the other claims
between [the plaintiff] and [the defendant] [i.e., negligent misrepresentation
and promissory estoppel], so the court will not rule on the other counts on
summary judgment or send them to trial.” On September 8, 2022, this court
ordered, sua sponte, that the parties “be prepared to address at oral argument
whether the trial court’s January 22, 2021 memorandum of decision disposed
of the plaintiff’s claims of negligent misrepresentation and promissory estop-
pel against the defendant . . . such that this appeal and cross appeal were
taken from a final judgment. See Meribear Productions, Inc. v. Frank, 328
Conn. 709, [183 A.3d 1164] (2018); Practice Book §§ 61-3 and 614 (a).” At
oral argument, the defendant argued that the appeal and the cross appeal
were taken from a final judgment and that, if this court concludes that the
trial court erred in granting the plaintiff’s motion for summary judgment on
counts one and two of his fifth amended complaint, then it follows that
the negligent misrepresentation and promissory estoppel claims would be
revived on remand. The plaintiff did not address the final judgment issue
during argument. We conclude that there is no jurisdictional bar to hearing
this appeal and cross appeal.
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(2) considered the plaintiff’s subjective understanding
of the second April 5 notice, as well as the other notices
that he received, including the first April 5 notice and
the April 16 email. We conclude that the second April
5 notice effectively cancelled the third policy on April
25, 2018, because it was (1) certain and unequivocal®
under § 31-348 and complied with the requirements
thereof, and (2) cancelled in accordance with the
third policy.

In support of its claim that the second April 5 notice
was certain and unequivocal, the defendant relies on
this court’s decision in Dengler. In Dengler, a workers’
compensation insurer denied a workers’ compensation
claim, contending that it had cancelled its insurance
policy with the plaintiff’s employer prior to the date
on which the plaintiff suffered a work related injury.
Dengler v. Special Attention Health Services, Inc.,
supra, 62 Conn. App. 442-44. Prior to cancellation, the
insurer sent copies of two notices to the chairperson
of the commission and sent both notices to the
employer. Id., 457-568. The first notice, dated July 18,
1996, warned the employer that its insurance policy
would be cancelled in thirty days following the date
of that notice unless the employer paid its past due
premiums. Id., 457-58 n.3. The second notice, dated
August 16, 1996, informed the employer that its policy

3 We pause to note that both the trial court and the parties frame what
is required of a workers’ compensation insurance cancellation notice under
Dengler in similar but varying ways. One standard cited by the defendant in
its appellate brief follows the language in Travelers Ins. Co. v. Hendrickson,
1 Conn. App. 409, 412, 472 A.2d 356 (1984), which requires automobile
insurance cancellation notices to be “definite and certain.” Another standard
cited by the defendant stems from Dengler v. Special Attention Health
Services, Inc., supra, 62 Conn. App. 461, which requires cancellation notices
to be “ ‘unambiguous and unequivocal . . . .”” Because the court in Dengler
interpreted § 31-348—which specifically concerns workers’ compensation
insurance policies—as requiring a cancellation notice to be “certain and
unequivocal,” we use that language for purposes of our analysis herein. See
id., 460.
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was cancelled, effective the next day, August 17, 1996,
due to the nonpayment of premiums. Id., 458 n.4. This
court affirmed the holding of the Compensation Review
Board, which upheld the ruling of a Workers’ Compen-
sation Commissioner, that the insurer’s August 16, 1996
cancellation of the policy did not take effect until fifteen
days after submitting the notice with the chairperson
of the commission, in accordance with the requirements
of § 31-348. 1Id., 4567-62. The court in Dengler high-
lighted, for purposes of reporting a workers’ compensa-
tion policy cancellation to the chairperson of the com-
mission, the distinction between each notice, namely,
that the first “constituted a warning that the policy
would be [cancelled] if [past due] premiums were not
paid”; id., 458; in which case a “ ‘cancellation might
occur’ ”; (emphasis omitted) id., 461; the second “con-
stituted a notice of cancellation.” Id., 458. The court in
Dengler emphasized that “[t]he occurrence of an event,
i.e., the payment of past due] premiums, could have
negated the attempted cancellation at issue in the pres-
ent case. On the basis of the terms of the July 18, 1996
letter, [the employer] possessed the authority to negate
the cancellation altogether.” 1d., 461.

At issue in Dengler was not that each notice could
have communicated conflicting messages to the
employer; rather, the gravamen was that each notice
was filed with the chairperson of the commsission, less
than one month apart, attempting to effectuate the can-
cellation of the employer’s insurance policy pursuant
to § 31-348. Indeed, this court emphasized in Dengler
that “[o]Jur Supreme Court has explained the impor-
tance of providing sufficient notice of cancellation by
noting that [workers’] compensation is a peculiar type
of insurance, and that to every policy each employee
of the insured is in a very real sense a party . . . .
[TThe purpose of the notice was to make an authentic
record so that any employee or prospective employee
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might ascertain whether the employer is insured, and,
if so, in what company, and that the insurer is estopped
to deny the truth of the formal record, whether or not
the particular employee whose rights are in question
examined the files where such records are kept; and

. . that, as the record stated that the policy was in
effect, the insurer could not deny that this was so. . . .
That rule protects employees’ interests by affording
them access to accurate records filed in the chair[per-
son’s] office about an employer’s compensation cover-
age. . . . What the statute and case law require is a
certain and unequivocal cancellation specifying an
ascertainable date and time when cancellation will
occur, not a specific date and time when cancellation
might become effective if certain events do or do not
transpire.” (Citations omitted; internal quotation marks
omitted.) Id., 460.

In the present case, the plaintiff claims, inter alia,
that the second April 5 notice is not “definite, certain,
or unambiguous” when viewed alongside the first April
5 notice, the email exchange with Echevarria, and the
April 16 email, which, the plaintiff posits, the trial court
was permitted to examine under Dengler. The plaintiff,
however, overlooks the key issue presented in Dengler.
The first notice in Dengler—a warning that the employ-
er’s policy would be cancelled if it did not pay its out-
standing balance—was not certain and unequivocal
such that it would provide employees and prospective
employees, in consulting the records in the chairper-
son’s office, with accurate information as to whether
the employer had workers’ compensation insurance or
whether it would be cancelled on a specified date. “A
third party examining the records in the commissioner’s
office could not ascertain whether [the negation of can-
cellation] occurred.” Dengler v. Special Attention
Health Services Inc., supra, 62 Conn. App. 461. The



May 2, 2023 CONNECTICUT LAW JOURNAL Page 59A

219 Conn. App. 110 MAY, 2023 127

Napolitano v. Ace American Ins. Co.

court in Dengler reasoned that § 31-348 requires a work-
ers’ compensation cancellation notice to be certain and
unequivocal to protect employees and prospective
employees in a search for whether an employer has
workers’ compensation insurance. Id., 460. What an
employer policyholder subjectively interprets from
reading various notices sent by an insurer is not a con-
sideration in the determination of whether a cancella-
tion notice is certain and unequivocal in the pursuit of
compliance with § 31-348. “[The employer’s] under-
standing of when its policy was [cancelled] is not per-
suasive evidence of when the cancellation legally
occurred. . . . In that regard, an employer’s under-
standing as to when coverage terminated is largely irrel-
evant; the cancellation occurs in accordance with the
statute.” Id., 461; see also Bellerive v. Grotto, Inc., 206
Conn. App. 702, 707, 260 A.3d 1228 (“[C]ancellation of
a workers’ compensation insurance policy occurs in
accordance with § 31-348. . . . Indeed, § 31-348 has
been interpreted as protecting employees or anyone
examining coverage records in the commissioner’s
office. In that regard, an employer’s understanding as
to when coverage terminated is largely irrelevant.”
(Citation omitted; internal quotation marks omitted.)),
cert. denied, 339 Conn. 908, 260 A.3d 483 (2021).

By its express terms, the second April 5 notice
unequivocally informed the plaintiff that his third policy
“is cancelled in accordance with its terms as of the
effective date of cancellation indicated herein, and at
the hour on which the policy became effective.” That
notice states that the “effective date of cancellation” is
April 25, 2018. On the basis of the summary judgment
record before us, the commission received the second
April 5 notice on April 6, 2018, and there is no evidence
that the commission also received the notice of nonco-
operation (i.e., the first April 5 notice), such that it
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would provide conflicting information to both the chair-
person of the commission and an inquiring employee
and/or prospective employee as to whether the third
policy would be cancelled on a specified date. More-
over, as previously noted, the plaintiff’'s subjective
understanding as to when his policy terminated is gener-
ally irrelevant to our determination as to whether the
third policy was effectively cancelled. Indeed, that the
first April 5 notice gave the plaintiff an opportunity to
cure does not negate the unambiguous and unequivocal
cancellation detailed in the second April 5 notice. See
21st Century North America Ins. Co. v. Perez, 177
Conn. App. 802, 820-24, 173 A.3d 64 (2017) (explaining
that earlier notice, warning of cancellation in event of
nonpayment of insurance premium, does not negate
subsequent cancellation notice), cert. denied, 327 Conn.
995, 175 A.3d 1246 (2018). Therefore, the first April 5
notice is not relevant to our analysis.

The plaintiff claims, however, as an alternative
ground for affirmance, that the rendering of summary
judgment in his favor should be affirmed because
Echevarria, acting as an agent of the defendant, negated
the cancellation notice by notifying the plaintiff that
he was in compliance. On the basis of the summary
judgment record before us, we conclude that there is
a genuine issue of material fact as to whether Echevar-
ria was acting as an agent of the defendant when she
told the plaintiff that he was compliant with his policy,
and, therefore, the summary judgment rendered in the
plaintiff’s favor cannot be affirmed on that alternative
ground. Additionally, because the parties dispute
whether Echevarria was acting as an agent of the defen-
dant, there exists a genuine issue of material fact as to
whether the April 16 email sent by Travelers to the
plaintiff—warning him that he still needed to provide
a “PolicyHolder Audit Report” for the second policy
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“within [five] days”—constituted a withdrawal of the
cancellation.

Furthermore, the third policy required the defendant
to “mail or deliver . . . not less than ten days advance
written notice stating when the [cancellation] is to take
effect” to the plaintiff’s mailing address. The defendant
mailed this written notice on April 5, 2018, twenty days
in advance of when the cancellation would take effect.
As previously noted, the second April 5 notice also
stated the effective date of cancellation. The defendant
complied with that requirement, and the plaintiff has
not suggested that more was required for the defendant
to cancel the third policy. See ED Construction, Inc.
v. CNA Ins. Co., 130 Conn. App. 391, 403, 24 A.3d 1
(2011) (“[T]he unambiguous language of the policy
allows for the cancellation of the policy by [the insurer]
so long as notice is provided to the plaintiff ten days
prior to the date of cancellation. The plaintiff has not
provided us with any provisions of the policy or any
cases that suggest there are any limitations, other than
the notice requirement, on when or under what circum-
stances the policy can be cancelled by [the insurer].”).

In sum, we conclude that, on the basis of the summary
judgment record, the plaintiff did not have workers’
compensation insurance on the date of loss because
the second April 5 notice cancelled the third policy
pursuant to (1) the requirements of § 31-348, including
that the notice was certain and unequivocal and was
filed with the chairperson of the commission fifteen
days prior to the date of cancellation, and (2) the terms
of the third policy. Accordingly, the court improperly
rendered summary judgment in favor of the plaintiff on
counts one and two of his fifth amended complaint.

In light of our conclusion that summary judgment
was rendered improperly in the plaintiff's favor on
counts one and two, the damages awarded in the
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amount of $313,264 on count two (i.e., the breach of
contract count) must be vacated. See Sovereign Bank
v. Licata, 116 Conn. App. 483, 495, 977 A.2d 228 (2009)
(reversing judgment of trial court with respect to one
count of complaint and vacating award made pursuant
to that count), appeal dismissed, 303 Conn. 721, 36 A.3d
662 (2012).

Furthermore, because we are reversing the summary
judgment rendered in favor of the plaintiff as to counts
one and two, it follows that the counts directed to the
defendant that the court deemed moot as a result of its
summary judgment decision—i.e., count four (negligent
misrepresentation) and count eight (promissory estop-
pel)—are revived on remand. See footnote 12 of this
opinion.

II

In the plaintiff’s cross appeal, the plaintiff claims that
the trial court erred in granting the defendant’s motion
to strike count three of his fifth amended complaint,
in which he asserted a claim of bad faith (motion to
strike). We agree.

As a preliminary matter, we set forth our standard
of review. “The standard of review in an appeal chal-
lenging a trial court’s granting of a motion to strike is
well established. A motion to strike challenges the legal
sufficiency of a pleading, and, consequently, requires
no factual findings by the trial court. As a result, our
review of the court’s ruling is plenary. . . . We take
the facts to be those alleged in the complaint that has
been stricken and we construe the complaint in the
manner most favorable to sustaining its legal suffi-
ciency. . . . Thus, [i]f facts provable in the complaint
would support a cause of action, the motion to strike
must be denied. . . . [W]hat is necessarily implied [in
an allegation] need not be expressly alleged. . . . It is
fundamental that in determining the sufficiency of a
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complaint challenged by a [defendant’s] motion to
strike, all well-pleaded facts and those facts necessarily
implied from the allegations are taken as admitted. . . .
Indeed, pleadings must be construed broadly and realis-
tically, rather than narrowly and technically.” (Citations
omitted; internal quotation marks omitted.) Lavette v.
Stanley Black & Decker, Inc., 213 Conn. App. 463, 470—
71, 278 A.3d 1072 (2022). At the same time, “[m]ere
conclusions of law, without factual support, are not
enough to survive a motion to strike.” Keller v. Beck-
enstein, 117 Conn. App. 550, 565, 979 A.2d 1055, cert.
denied, 294 Conn. 913, 983 A.2d 274 (2009).

The following procedural history is relevant to our
resolution of this cross appeal. In support of the claim
of bad faith raised in count three of his fifth amended
complaint, the plaintiff alleged in relevant part that the
defendant breached the covenant of good faith and fair
dealing in that it “failed to properly respond to [Arce’s]
workers’ compensation claim”; “provided false, confus-
ing and/or misleading information to [the plaintiff] in
connection with the [third] policy”; “received and
accepted financial information [it] requested from [the
plaintiff] prior to the Arce accident, but nevertheless
maintain[s] the [third] policy was cancelled”; “directed
[the plaintiff] in the cancellation notice to contact Lanza
with any questions concerning the cancellation, which
he did and was told he was ‘compliant,” but now main-
tain[s], after the Arce accident and workers’ compensa-
tion claim, he was not compliant”; “represented that
[the plaintiff] was ‘compliant’ with the [third] policy
prior to the Arce accident and workers’ compensation
claim, but now, after the Arce accident and workers’
compensation claim, maintain[s] the [third] policy was
cancelled”; and that, in “denying coverage for the work-
ers’ compensation claim after the Arce loss, and contin-
uing to deny coverage through present, [the defendant
has] done so intentionally with improper motive for the
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purpose of wrongfully denying the claim in order to
avoid paying the workers’ compensation claim—which
claim was covered under [the third] policy—and to
increase profits to [the defendant] to the detriment of
the plaintiff.”

In its motion to strike, the defendant argued that the
plaintiff failed to allege sufficient facts demonstrating
that the defendant acted in bad faith. Specifically, the
defendant argued that the plaintiff’s allegations that
the defendant acted with an intentional and improper
motive to increase profits were merely conclusory. In
his objection, the plaintiff claimed that he alleged legally
sufficient facts to plead that the defendant acted in bad
faith because he alleged that the defendant intentionally
and with improper motive denied coverage under the
third policy in order to increase profits. On January 9,
2020, the court held a hearing on the defendant’s motion
to strike.

In granting the defendant’s motion to strike, the court
determined that the “claim still fails to state a claim
for breach of the covenant of good faith and fair dealing.
The count still doesn'’t allege that [the defendant] knew
it was wrong." [The defendant] may have ‘intended’ to
cancel the coverage, but it may have done so because
of its negligently held but honest belief that it was the
right thing to do.” (Footnote added.) The court ques-
tioned whether “not wanting to pay a claim” is always
bad faith or an improper motive and concluded that it
would be bad faith if the defendant “knew the claim
was valid and chose to cheat [the plaintiff] out of paying

money it knew was due. . . . [B]eing wrong isn’t
enough. Being negligently wrong isn’t enough. . . .
[H]ere that remains all . . . that this complaint

4 The plaintiff raised a claim of bad faith in count three of all five of his
previously filed complaints in this action. Count three was previously
stricken by the court for failure to allege that the defendant acted with
“wrongful motive.”



May 2, 2023 CONNECTICUT LAW JOURNAL Page 65A

219 Conn. App. 110 MAY, 2023 133

Napolitano v. Ace American Ins. Co.

alleges.” The court ruled that the “plaintiff may not
replead a claim for breach of the covenant of good faith
and fair dealing.”

“We begin by setting forth the required elements for

bad faith claims. [I]t is axiomatic that the . . . duty of
good faith and fair dealing is a covenant implied into
a contract or a contractual relationship. . . . In other

words, every contract carries an implied duty requiring
that neither party do anything that will injure the right
of the other to receive the benefits of the agreement.
. . . The covenant of good faith and fair dealing presup-
poses that the terms and purpose of the contract are
agreed upon by the parties and that what is in dispute
is a party’s discretionary application or interpretation
of a contract term. . . . To constitute a breach of [the
implied covenant of good faith and fair dealing], the
acts by which a defendant allegedly impedes the plain-
tiff’s right to receive benefits that he or she reasonably
expected to receive under the contract must have been
taken in bad faith. . . . Bad faith in general implies
both actual or constructive fraud, or a design to mislead
or deceive another, or a neglect or refusal to fulfill some
duty or some contractual obligation, not prompted by
an honest mistake as to one’s rights or duties, but by
some interested or sinister motive. . . . Bad faith
means more than mere negligence; it involves a dishon-
est purpose.” (Internal quotation marks omitted.) Cap-
stone Building Corp. v. American Motorists Ins. Co.,
308 Conn. 760, 794-95, 67 A.3d 961 (2013).

“There is some variance among trial court decisions
concerning the standard of pleading required to state
a legally sufficient bad faith cause of action. One line
of cases requires specific allegations that establish mal-
ice or a dishonest purpose . . . .” Prucker v. American
Economy Ins. Co., Superior Court, judicial district of
Tolland, Docket No. CV-18-6013630-S (May 31, 2019)
(68 Conn. L. Rptr. 626, 628); see Marder v. Nationwide
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Ins. Co., Superior Court, judicial district of New Haven,
Docket No. CV-13-6038355-S (November 12, 2015) (61
Conn. L. Rptr. 269, 274) (granting defendant’s motion
to strike because plaintiff “fails to allege the requisite
specificity to support her claim of bad faith” and to
“specifically allege that the defendant acted with a dis-
honest purpose . . . rising to the level of bad faith™);
Brickhouse v. Progressive Casualty Ins. Co., Superior
Court, judicial district of New Haven, Docket No. CV-
14-6048681-S (December 2, 2014) (granting defendant’s
motion to strike where complaint did not contain “spe-
cific facts to show how the defendant’s actions were
done in bad faith and in what manner the conduct was
done with ill purpose”); Cifatte v. Utica First Ins. Co.,
Superior Court, judicial district of Fairfield, Docket No.
CV-13-6038325-S (September 5, 2014) (granting defen-
dant’s motion to strike where complaint lacked “any
allegation of a specific activity” to support bad faith
claim); Fowlerv. Allstate Property & Casualty Ins. Co.,
Superior Court, judicial district of Fairfield, Docket No.
CV-08-5016911-S (January 7, 2009) (granting defen-
dant’s motion to strike where plaintiff made “no specific
factual allegations establishing a dishonest purpose”
and did not “allege that the conduct at issue was
engaged in knowingly or willfully”).

“[A]nother [line of cases] applies a less stringent stan-
dard accepting factual allegations from which an infer-
ence of bad faith may be drawn.” Prucker v. American
Economy Ins. Co., supra, 68 Conn. L. Rptr. 628. The
second approach requires only that the plaintiff “allege
sufficient facts or allegations from which it may reason-
ably be inferred that the defendant breached the implied
covenant of good faith and fair dealing. . . . Under the
less stringent standard, bad faith may be inferred by
repetitive, knowing or deliberate conduct as such alle-
gations are unlikely to be attributable to an honest
mistake or mere negligence . . . . Nevertheless,
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[even] where courts have used an inference analysis
. . . they have looked to allegations that the conduct at
issue was engaged in purposefully.” (Citations omitted,;
internal quotation marks omitted.) Marder v. Nation-
wide Ins. Co., supra, 61 Conn. L. Rptr. 272; see Labonne
v. Hingham Mutual Fire Ins. Co., Superior Court, judi-
cial district of New London, Docket No. CV-12-6014737-
S (March 7, 2014) (57 Conn. L. Rptr. 794, 796) (denying
defendant’s motion to strike where reasonable infer-
ence could be drawn from allegations that defendant
acted with “ ‘interested or sinister’ motive in order to
avoid paying benefits owed . . . under the . . . insur-
ance contract”); Urban Apparel Plus, LLC v. Sentinel
Ins. Co., Ltd., Superior Court, judicial district of New
Haven, Docket No. CV-13-6035293-S (October 31, 2013)
(67 Conn. L. Rptr. 124, 126) (denying defendant’s motion
to strike because plaintiff alleged “defendant intention-
ally engaged in specific behavior from which one can
reasonably infer a sinister motive on the part of the
defendant”); Fradera v. State Farm Mutual Automobile
Ins. Co., Superior Court, judicial district of New Haven,
Docket No. CV-11-6003104-S (July 26, 2013) (denying
defendant’s motion to strike where plaintiff alleged
facts demonstrating that defendant breached contract
in bad faith); Perkins v. Hermitage Ins. Co., Superior
Court, judicial district of Ansonia-Milford, Docket No.
CV-11-6006314-S (February 29, 2012) (denying defen-
dant’s motion to strike because plaintiff alleged defen-
dant acted with dishonest purpose, even though plain-
tiff did not specifically allege that defendant “had an
intent to mislead or deceive or defraud”).

As previously noted, to state a claim of bad faith, a
plaintiff must allege specific facts, or allege sufficient
facts to raise a reasonable inference, that a defendant
acted with a sinister motive or a dishonest purpose
during the course of a contractual relationship. See
Capstone Building Corp. v. American Motorists Ins.
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Co., supra, 308 Conn. 794-95. The plaintiff claims that
he has done so here, in that he has alleged sufficient
facts in count three to satisfy either approach adopted
by our trial courts. We agree. Construing the plaintiff’s
factual allegations in count three of his fifth amended
complaint in the most favorable light, we read them as
being sufficient to plead a claim of bad faith under
either approach.”

Under the first approach, the plaintiff has set forth
sufficient specific factual allegations to establish that
the defendant denied coverage under the third policy
for a dishonest purpose. The plaintiff specifically
alleged that the defendant acted with the “improper
motive for the purpose of wrongfully denying the [work-
ers’ compensation] claim” to increase its profits. Fur-
ther, as noted above, the plaintiff alleged facts indicat-
ing that the defendant undertook a specific course of
conduct leading up to and at the time of the denial of
coverage, including failing to respond to the workers’
compensation action, providing confusing information
regarding his third policy, and refusing coverage after
Echevarria told the plaintiff that he was compliant, all
in order to avoid paying a claim under a policy with
which the plaintiff was told he was compliant before the
date of loss. The plaintiff also has set forth allegations
sufficient under the second approach adopted by our
trial courts. That is, it may be inferred from the facts
alleged in count three that the defendant’s deliberate
course of conduct in denying coverage was unlikely to
be attributable to an honest mistake or negligence, but,
rather, a deliberate refusal to provide otherwise avail-
able coverage for the purpose of increasing profits.

In sum, we conclude that the court improperly
granted the defendant’s motion to strike the third count
of the plaintiff’s fifth amended complaint.

15 We pause to note that the court did not indicate in its memorandum of
decision whether it adopted either of the two approaches utilized by our
trial courts in granting the defendant’s motion to strike.
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The judgment is reversed and the case is remanded
for further proceedings consistent with this opinion.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. STERLING D. DECOSTA
(AC 45512)

Bright, C. J., and Prescott and Suarez, Js.
Syllabus

Convicted on a plea of guilty, pursuant to the Alford doctrine, of the crime
of interfering with an officer, the defendant appealed to this court,
claiming that the trial court improperly failed to advise him during its
plea canvass that, by pleading guilty, he was waiving his right to a jury
trial. In sentencing the defendant, the trial court imposed a fine of $200,
which the defendant immediately and voluntarily paid before leaving
the courthouse on the date the judgment was rendered. Held that the
defendant’s appeal was dismissed: pursuant to statute (§ 54-96a), the
defendant’s voluntary payment of the fine imposed by the trial court as
his sentence vacated his appeal and restored the judgment.

Argued April 3—officially released May 2, 2023
Procedural History

Information charging the defendant with the crimes of
interfering with an officer and reckless driving, brought
to the Superior Court in the judicial district of Middle-
sex, geographical area number nine, where the defen-
dant was presented to the court, Sanchez-Figueroa, J.,
on a plea of guilty to the charge of interfering with an
officer; judgment of guilty in accordance with the plea;
thereafter, the state entered a nolle prosequi as to the
charge of reckless driving, and the defendant appealed
to this court. Appeal dismissed.

J. Christopher Llinas, assigned counsel, for the
appellant (defendant).

Meryl R. Gersz, deputy assistant state’s attorney, with
whom, on the brief, were Michael A. Gailor, state’s



Page 70A CONNECTICUT LAW JOURNAL May 2, 2023

138 MAY, 2023 219 Conn. App. 137

State v. DeCosta

attorney, and Steven M. Lesko, senior assistant state’s
attorney, for the appellee (state).
Opinion

PER CURIAM. The defendant, Sterling D. DeCosta,
appeals from the judgment of conviction rendered after
a plea of guilty pursuant to the Alford doctrine! of
interfering with an officer in violation of General Stat-
utes § 53a-167a. In sentencing the defendant, the court
imposed only a fine of $200, which the defendant imme-
diately and voluntarily paid before leaving the court-
house on the date the judgment was rendered. On
appeal, the defendant claims that the judgment must
be reversed because the court improperly did not advise
him during its plea canvass that, by pleading guilty, he
was waiving his right to a jury trial.

Even in criminal cases, “an appeal is purely a statu-
tory privilege accorded only if the conditions fixed by
statute and the rules of court for taking and prosecuting
the appeal are met.” (Internal quotation marks omitted.)
State v. Coleman, 202 Conn. 86, 88-89, 519 A.2d 1201
(1987); see also Abney v. United States, 431 U.S. 651,
656, 97 S. Ct. 2034, 52 L. Ed. 2d 651 (1977) (“it is well
settled that there is no constitutional right to an
appeal”). General Statutes § 54-96a provides in relevant
part: “Any person appealing from the judgment of the
Superior Court, adjudging him to pay a fine only, may
pay the same at any time before the hearing in the
Supreme Court or Appellate Court, without further cost,
which payment shall vacate the appeal and restore the
judgment.” See also State v. Eastman, 92 Conn. App.
261, 26465, 884 A.2d 442 (2005) (interpreting § 54-96a).
Because the defendant voluntarily has paid the fine,
the legislature has directed that this appeal shall be
vacated and the judgment “restore[d].”

The appeal is dismissed.

! See North Carolina v. Alford, 400 U.S. 25, 37, 91 S. Ct. 160, 27 L. Ed. 2d
162 (1970).
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JOHANNA FRANCIS v. CIT
BANK, N.A., ET AL.
(AC 45253)

Prescott, Suarez and Seeley, Js.

Syllabus

The plaintiff property owner sought to recover damages for, inter alia,

unlawful entry and detainer against the defendant companies. More than
one year after the deadline for compliance with the defendants’ discovery
requests, the defendants filed a motion for nonsuit due to the plaintiff’'s
failure to comply with her discovery obligations, which was granted by
the trial court. The plaintiff did not appeal from the judgment of nonsuit.
The plaintiff thereafter filed a motion to open the judgment of nonsuit,
which was denied. The plaintiff appealed to this court, which limited
the appeal to the trial court’s denial of the motion to open the judgment.
Held that the trial court did not abuse its discretion in denying the
plaintiff’s motion to open the judgment: the plaintiff failed to satisfy her
burden in connection with the motion to open of demonstrating that
she had been prevented by accident, mistake or reasonable cause from
satisfying her discovery obligations; moreover, all of the arguments
made by the plaintiff in her appeal challenged the trial court’s judgment
of nonsuit rather than its denial of the motion to open, and the plaintiff
failed to address the basis for the judgment of nonsuit, namely, her
failure to comply with her discovery obligations.

Argued January 11—officially released May 2, 2023
Procedural History

Action to recover damages for, inter alia, unlawful

entry and detainer, and for other relief, brought to the
Superior Court in the judicial district of Stamford-Nor-
walk, where the court, Hon. Kenneth B. Povodator,
judge trial referee, granted the motion for nonsuit filed
by the named defendant et al. and rendered judgment
thereon; thereafter, the court denied the plaintiff’s
motion to open the judgment, and the plaintiff appealed
to this court. Affirmed.

Douglas R. Steinmetz, for the appellant (plaintiff).
Geoffrey K. Milne, for the appellees (named defen-

dant et al.).
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Opinion

SUAREZ, J. In this civil action, the plaintiff, Johanna
Francis, brought causes of action sounding in unlawful
entry and detainer and trespass against the defendants
CIT Bank, N.A., and Cascade Funding RM1 Alternative
Holdings, LLC.! The plaintiff appeals from the judgment
of the trial court denying her motion to open the judg-
ment rendered by the trial court after it granted a motion
for nonsuit filed by the defendants. The plaintiff claims
that the court improperly denied her motion to open
the judgment.? We affirm the judgment of the court.

The following facts and procedural history are rele-
vant to our analysis.? The underlying action is related
to ongoing foreclosure proceedings between the par-
ties. See CIT Bank, N.A. v. Francis, 214 Conn. App.
332, 280 A.3d 485 (2022) (reversing judgment of strict
foreclosure). In her revised complaint, the plaintiff
alleged that, on multiple occasions, agents of the defen-
dants, claiming a mortgage interest in the property
sought to be foreclosed, and without her consent, forc-
ibly entered the subject property, a residential property
in New Canaan in which she owned the entire beneficial
interest. The plaintiff alleged that, in derogation of her

! The plaintiff also named Freedom Financial Senior Funding Corporation
as a defendant in the underlying action, but that entity did not appear and
has not participated in this appeal. All references in this opinion to the
defendants are to CIT Bank, N.A., and Cascade Funding RM1 Alternative
Holdings, LLC.

*We note that, by order dated March 2, 2022, this court granted the
defendants’ February 1, 2022 motion to dismiss any portion of the appeal
not related to the court’s denial of the motion to open, noting that the
present appeal “is limited to the January 18, 2022 denial of the motion to
open the judgment of nonsuit.”

3 Initially, the plaintiff was represented by counsel in this action. On March
15, 2021, the court granted counsel’s motion to withdraw his appearance.
On September 27, 2021, the plaintiff filed an appearance as a self-represented
party. On October 22, 2021, counsel filed an appearance on the plaintiff’s
behalf. The plaintiff is represented by counsel in this appeal.
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right to exclusive possession of the property, the defen-
dants’ agents forcibly entered and damaged the prop-
erty in several ways and that they detained various
items of her personal property. The plaintiff also alleged
that, as a result of the defendants’ entries into her prop-
erty, she felt unsafe and was forced to reside elsewhere.
In her revised complaint, the plaintiff, seeking various
forms of relief, brought claims sounding in unlawful
entry and detainer in violation of General Statutes § 47a-
43 and common-law trespass.

On February 23, 2021, the defendants filed a motion
entitled “Motion for Nonsuit and/or in the Alternative to
Dismiss.” Therein, the defendants, pursuant to Practice
Book § 13-14,* argued that a judgment of nonsuit was
appropriate because the plaintiff had failed to comply
with her discovery obligations, particularly, responding
to the defendants’ written interrogatories and requests
for production dated September 19, 2019, with which
she should have complied by November 19, 2019.5 Alter-
natively, the defendants, pursuant to Practice Book

4 Practice Book § 13-14 provides in relevant part: “(a) If any party has
failed to answer interrogatories or to answer them fairly, or has intentionally
answered them falsely or in a manner calculated to mislead, or has failed
to respond to requests for production or for disclosure of the existence and
contents of an insurance policy or the limits thereof, or has failed to submit
to aphysical or mental examination, or has failed to comply with a discovery
order made pursuant to Section 13-13, or has failed to comply with the
provisions of Section 13-15, or has failed to appear and testify at a deposition
duly noticed pursuant to this chapter, or has failed otherwise substantially
to comply with any other discovery order made pursuant to Sections 13-
6 through 13-11, the judicial authority may, on motion, make such order
proportional to the noncompliance as the ends of justice require.

“(b) Such orders may include the following . . .

“(5) An order of dismissal, nonsuit or default. . . .

> The defendants correctly represented in their motion that, on January
28, 2020, they filed a prior motion for nonsuit focusing on the plaintiff’s
noncompliance, and, on February 18, 2020, the plaintiff filed a notice of
compliance. In support of their contention that the plaintiff had not actually
complied with their interrogatories and requests for production, the defen-
dants attached as an exhibit to their February 23, 2021 motion the plaintiff’s
responses thereto. It suffices to observe that, on their face, several of the
plaintiff’s responses were incomplete and represented that she was either

)
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§ 14-3,° argued that a dismissal of the action was appro-
priate because the plaintiff had failed to prosecute her
action with due diligence. Moreover, the defendants
argued that, even though the plaintiff’s counsel had
represented to the court and to opposing counsel that
the plaintiff would do so, the plaintiff had failed to add
a necessary party to the action. On May 27, 2021, the
court, Hon. Kenneth B. Povodator, judge trial referee,
after holding a remote hearing on the motion, granted
the defendants’ motion insofar as the defendants sought
a judgment of nonsuit.” In granting the motion for non-
suit, the court was persuaded by the fact that the plain-
tiff had engaged in a pattern of noncompliance with
discovery for more than one year. Although the court
did not grant the defendants’ request to dismiss the
action for the plaintiff’s failure to prosecute the action
with reasonable diligence, the court nevertheless stated
that the plaintiff had failed to file an appearance after

in the process of obtaining records or information or that she would produce
information in the future.

% Practice Book § 14-3 provides in relevant part: “(a) If a party shall fail
to prosecute an action with reasonable diligence, the judicial authority may,
after hearing, on motion by any party to the action pursuant to Section 11-
1, or on its own motion, render a judgment dismissing the action with costs.
At least two weeks’ notice shall be required except in cases appearing on
an assignment list for final adjudication. . . .”

" The plaintiff did not participate in the remote hearing on the motion for
nonsuit. During the hearing, the court noted that, since March 15, 2021, when
it granted the plaintiff’'s counsel permission to withdraw his representation
in this action, the plaintiff had not filed an appearance. Nonetheless, the court
noted at the hearing that, when it scheduled the hearing on the defendants’
motion, it ordered the defendants’ counsel “to send a copy of [the notice
of the hearing] to the plaintiff so that the plaintiff would be aware that we
were going to be scheduling a hearing such as this . . . to make sure that
the plaintiff in her unrepresented capacity was aware that there was a
potential for a dispositive motion to be granted.” The court noted that, on
May 25, 2021, the defendants’ counsel filed a notice with the court that it
had complied with the court’s order to provide notice of the hearing to the
plaintiff. Attached to that filing was written confirmation from the delivery
service, FedEx, that the notice had been delivered to the plaintiff at a New
York address.
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her counsel had been permitted to withdraw his repre-
sentation in this action, and the plaintiff had failed to
prosecute the action diligently. The plaintiff did not
appeal from the judgment of nonsuit.

On September 27, 2021, the plaintiff filed an appear-
ance in this action as a self-represented party, and she
filed a motion to open the judgment of nonsuit. The
plaintiff claimed that several factors worked against
her prosecuting the action with reasonable diligence.
These reasons included her poor health, self-repre-
sented status, and involvement in unrelated legal mat-
ters. Additionally, the plaintiff represented that she did
not receive notice of the May 27, 2021 remote hearing
because the defendants attempted to provide her with
notice at her business address in Brooklyn, New York,
instead of at her mailing address in New Canaan. On
October 1, 2021, the defendants filed a written objection
to the motion to open. On October 22, 2021, counsel
appeared for the plaintiff, and, on November 18, 2021,
filed a written reply to the defendants’ objection to the
motion to open.

On January 18, 2022, the court, in a written decision,
denied the motion to open. The court stated that “[t]he
issues raised by the plaintiff [in her motion to open]
have little or nothing to do with the granting of the
motion for nonsuit and little or nothing to do with
whether the judgment should be opened.” The court
further stated that, “to the extent that the plaintiff has
contended that there was no formal order relating to
discovery that had been violated, such that a nonsuit
or dismissal was inappropriate, the court will go back
to basics. In the absence of any objection, a [discovery]
‘request’ becomes an order of the court automatically,
under . . . Practice Book § 11-2. . . . [I]t is somewhat
disingenuous for the plaintiff to claim that some
[twenty] months after the defendant[s] had served dis-
covery requests . . . and more than [one] year after a
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purported compliance [had been filed by the plaintiff]
indicating that responsive materials were being sought
and would be provided but without any actual/apparent
supplementation, the plaintiff was not on fair notice
that a nonsuit or dismissal might be entered. . . .

“IT]here is an overarching issue that the plaintiff has
not addressed adequately. It is now almost [two] years
since the defendants filed their first motion relating
to noncompliance with discovery and approximately
[eleven] months since the defendants filed their second
motion relating to noncompliance. With all of her dis-
cussion of the need for proportionality and a deadline
for compliance, the plaintiff does not claim to have
provided anything in the nature of full compliance
despite the ‘promises’ that materials were being sought
[by her] as set forth in a notice of compliance that was
filed some [twenty-three] months ago.”

The court also addressed the plaintiff’'s contention
that she did not receive notice of the May 27, 2021
remote hearing on the motion for nonsuit. The court
stated that “[h]er claim that the notice relating to sched-
uling [the] argument was inappropriately sent to a
Brooklyn address is dubious on a number of levels. She
claims the Brooklyn address is a business address, but
that is the address provided by (and apparently used
by) her former counsel. The Brooklyn address appears
to be an apartment address, tending to suggest it is
residential in nature. The limited discovery compliance
provided by the plaintiff (responses to interrogatories)
strongly suggests that the New Canaan address was not
suitable for living, consistent with the Brooklyn address
being an actual residential address, in part further con-
firmed by the characterization of the New Canaan
address as something in the nature of a legal address.”

The court responded to additional arguments raised
by the plaintiff’'s counsel in its reply to the defendants’
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objection to the motion to open. In particular, the court
stated that, insofar as the plaintiff argued that the defen-
dants failed to comply with Practice Book § 17-22,
requiring that notice be given of the entry of judgment,
that provision did not apply in the present case because
the court’s granting of a nonsuit was not premised on
her failure to appear but, rather, on her failure to comply
with discovery. The court also responded to the plain-
tiff’s argument that, contrary to Practice Book § 14-3,
she had not been afforded the requisite notice of the
court’s hearing. The court stated that such argument
was “disingenuous” because, at the time of its notice
of hearing, the plaintiff was a nonappearing party, and
any lack of notice “was at least substantially due to her
failure to have an appearance in the file.” The court
also noted that an argument based on a failure to comply
with the notice provision of Practice Book § 14-3; see
footnote 6 of this opinion; was misplaced in light of the
fact that the primary focus of the defendants’ motion
was the plaintiff’s noncompliance with the rules of dis-
covery, not the plaintiff’s failure to prosecute the action
with reasonable diligence. Moreover, responding to the
plaintiff’s arguments concerning lack of notice of the
court’s remote hearing of May 27, 2021, the court rea-
soned that, “[e]ven assuming that the plaintiff did not
receive any notice of the hearing . . . until after the
hearing, despite claims of diligence thereafter, the
record appears to be devoid of any activity or claims
of activity after the first week of June, 2021, and before
September 27, 2021.”

On appeal, the plaintiff argues that the court improp-
erly denied the motion to open for several reasons.
First, the plaintiff argues that, because she was an
unrepresented and nonappearing party at the time that
the court rendered its judgment of nonsuit, the court
should have afforded her “deference” under the circum-
stances. Second, the plaintiff argues that it was
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improper for the court to dismiss the action for failure
to prosecute with reasonable diligence because the
court did not provide her with the notice required under
Practice Book § 14-3. Third, the plaintiff argues that it
was improper for the court to have rendered a judgment
of nonsuit based on her noncompliance with the rules
of discovery because (1) a clear discovery order did
not exist, (2) the record did not establish the violation
of an order that never existed, and (3) the judgment
of nonsuit was disproportionately harsh. All of these
arguments challenge the court’s judgment of nonsuit
rather than its denial of the motion to open and, accord-
ingly, are unpersuasive for the reasons that we will
discuss subsequently in this opinion.

The power of a court to set aside a judgment of
nonsuit is conferred by General Statutes § 52-212, which
provides in relevant part: “(a) Any judgment rendered or
decree passed upon a default or nonsuit in the Superior
Court may be set aside, within four months following
the date on which the notice of judgment or decree
was sent, and the case reinstated on the docket, on such
terms in respect to costs as the court deems reasonable,
upon the complaint or written motion of any party or
person prejudiced thereby, showing reasonable cause,
or that a good cause of action or defense in whole or
in part existed at the time of the rendition of the judg-
ment or the passage of the decree, and that the plaintiff
or defendant was prevented by mistake, accident or
other reasonable cause from prosecuting the action or
making the defense. . . .”

“In ruling on a motion to open a judgment of nonsuit,
the trial court must exercise sound judicial discretion,
which will not be disturbed on appeal unless there was
an abuse of discretion. . . . In reviewing the trial
court’s exercise of its discretion, we make every pre-
sumption in favor of its action.” (Citation omitted.) Biro
v. Hill, 231 Conn. 462, 467-68, 650 A.2d 541 (1994). In
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the present case, the plaintiff did not appeal from the
judgment of nonsuit, and, thus, she is presently limited
to challenging the court’s exercise of discretion in deny-
ing the motion to open. See Tiber Holding Corp. v.
Greenberg, 36 Conn. App. 670, 671, 652 A.2d 1063 (1995)
(“When a motion to open is filed more than twenty
days after the judgment, the appeal from the denial of
that motion can test only whether the trial court abused
its discretion in failing to open the judgment and not
the propriety of the merits of the underlying judgment.
. . . This is so because otherwise the same issues that
could have been resolved if timely raised would never-
theless be resolved, which would, in effect, extend the
time to appeal.” (Citation omitted; internal quotation
marks omitted.)).

To the extent that the plaintiff, in her motion to open,
raised arguments that essentially challenged the court’s
exercise of its discretion on May 27, 2021, in rendering a
judgment of nonsuit, such arguments were not a proper
subject of the motion to open. Consequently, in this
appeal, the plaintiff cannot rely on arguments of this
nature to demonstrate that the court abused its discre-
tion in denying her motion to open. See footnote 2 of
this opinion. Moreover, to the extent that the plaintiff
argues in this appeal that the court improperly deter-
mined that she failed to prosecute the action with rea-
sonable diligence, we note that the court did not dismiss
the action for the plaintiff’s failure to prosecute the
action with reasonable diligence. Rather, it rendered a
judgment of nonsuit as a consequence of the plaintiff’s
lengthy pattern of failing to comply with her discovery
obligations.

To prevail in connection with her motion to open, it
was incumbent on the plaintiff to address the basis for
the judgment of nonsuit, namely, her noncompliance
with the defendants’ interrogatories and requests for
production of September 19, 2019. The record reflects
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that the plaintiff was represented by counsel when these
discovery obligations arose, when the defendants first
attempted to obtain a judgment of nonsuit related to
her noncompliance on January 28, 2020, when the plain-
tiff filed a notice of compliance on February 18, 2020,
and when the defendants filed their second motion for
nonsuit related to her noncompliance on February 23,
2021. As the court correctly stated in its memorandum
of decision denying the motion to open, however, the
plaintiff’s arguments in support of the motion to open
did not pertain to the issue of her noncompliance with
discovery. The plaintiff did not attempt to satisfy her
burden in connection with the motion to open of demon-
strating that she had been prevented by accident, mis-
take, or reasonable cause from satisfying her discovery
obligations. Thus, the plaintiff failed to proffer a legally
appropriate reason why the motion to open the judg-
ment should be granted.® Accordingly, the plaintiff is

8 The defendants argue that the additional arguments raised by the plain-
tiff’s counsel in his reply memorandum of November 18, 2021, should not
be considered by this court because, unlike the grounds set forth in the
plaintiff’s motion to open, which was filed just one day shy of the four
month time limit set forth in § 52-212, these additional grounds were not
put before the court in a timely manner, within that four month time period.
The defendants also argue that because the arguments raised in the reply
memorandum of November 18, 2021, were untimely, the trial court lacked
subject matter jurisdiction over the motion to open, and, consequently, this
court lacks jurisdiction over this appeal.

These jurisdictional arguments are not persuasive. “Our courts have the
inherent authority to open, correct, or modify judgments, but this authority
is restricted by statute and the rules of practice. . . . For a trial court to
open or set aside a judgment, a motion to open or a motion to set aside
must be filed within four months of the date judgment is rendered with
certain limited exceptions, e.g., the parties waive the statutory time limita-
tion. . . . This statutory time limitation operates as a constraint, not on the
trial court’s jurisdictional authority, but on its substantive authority to
adjudicate the merits of the case before it.” (Citations omitted; emphasis
added; internal quotation marks omitted.) Jonas v. Playhouse Square Condo-
minium Assn., Inc., 173 Conn. App. 36, 39-40, 161 A.3d 1288 (2017). More-
over, even if we were to assume that the trial court lacked subject matter
jurisdiction over the motion, that lack of jurisdiction would not affect this
court’s subject matter jurisdiction over the plaintiff’s appeal from the final
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unable to demonstrate that the court abused its discre-
tion in denying the motion to open.’

The judgment is affirmed.

In this opinion the other judges concurred.

judgment rendered by the trial court denying the motion to open. See Herasi-
movich v. Wallingford, 149 Conn. App. 325, 327 n.2, 87 A.3d 1177 (2014)
(“[t]his court has jurisdiction over any final judgment of the Superior Court
even if that court lacked jurisdiction”).

? The plaintiff’'s arguments concerning notice in connection with the hear-
ing on the motion for nonsuit simply are not relevant to our review of the
court’s ruling on the motion to open. Nonetheless, we note that the court
aptly observed that issues concerning her receiving notice of the hearing
on the motion for nonsuit were attributable to the plaintiff’s own conduct,
not to factors outside of her control. To this end, we note that the plaintiff
appended to her motion to open email correspondence between her and
staff in the Superior Court clerk’s office that reflects that, on multiple
occasions prior to the May 27, 2021 hearing, the plaintiff was instructed to
complete and file with the clerk’s office an appearance form. As stated
previously in this opinion, the plaintiff did not file an appearance as a self-
represented party until September 27, 2021.



