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The plaintiffs, owners of property in a subdivision, sought to enjoin the
defendant abutting property owner from violating certain restrictive
covenants in connection with deeds to the parties’ properties. The first
deed restriction, which limited the land to residential use only, was
contained in a 1956 deed, whereby the original grantors conveyed the
land to a housing developer, E Co. In a 1961 declaration executed by
E Co., restrictions regarding the keeping of chickens and the parking
of commercial vehicles were added. At trial, the defendant admitted to
operating a landscaping company from her property and keeping chick-
ens on her property, and that several vehicles on her property were
used in conjunction with her landscaping business. The trial court found
that the plaintiffs had standing to enforce the restrictive covenants
contained in the 1956 deed and the 1961 declaration on the grounds
that the parties’ properties were part of a common scheme of develop-
ment and both parties’ deeds contained the restrictive covenants at
issue. The trial court rendered judgment in favor of the plaintiffs and
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awarded the plaintiffs injunctive relief. On the defendant’s appeal to
this court, held:

1. The trial court improperly determined that the plaintiffs had standing to
enforce the restrictive covenant in the 1956 deed that limited the use
of the defendants’ property for residential purposes, as there was no
allegation or evidence that the plaintiffs were the original grantors of
the 1956 deed or their successors in interest; the restrictive covenants
set forth in the 1956 deed were expressly intended to inure to the benefit
of the remaining land of the original grantors of the premises conveyed
in the 1956 deed, which were subsequently conveyed to the parties, the
plaintiffs had neither alleged nor proven that they were entitled to
enforce the restrictive covenants at issue under a theory of mutuality
of covenant and consideration, the original grantors, for their benefit,
extracted covenants from the grantees of the 1956 deed, and there was
no language in the deed that suggested that the restrictive covenants
were intended to benefit the original or subsequent grantees of the 1956
deed, or that the original grantors were dividing their property into
building lots, thereby imposing the restrictive covenants upon grantees
as part of a general developments scheme, as the restrictive covenants
at issue fell within the class of covenants exacted by a grantor from his
grantee presumptively or actually for the benefit and protection of the
adjoining land that he retained.

(One judge dissenting)

2. The trial court erred in awarding injunctive relief regarding the storage
of the defendant’s pickup truck as a commercial vehicle pursuant to a
restrictive covenant contained in the 1961 declaration concerning the
storage of commercial vehicles, as such relief was beyond the scope of
the plaintiffs’ operative complaint; although that court had denied the
plaintiffs’ request to amend the complaint to include a claim for relief
pursuant to the restrictive covenant in the 1961 declaration concerning
the storage of commercial vehicles, it expressly referred to that restric-
tive covenant in awarding injunctive relief, and the plaintiffs could not
prevail on their claim that the relief awarded was proper because their
complaint sought broad relief with respect to any type of commercial
activity pursuant to the 1956 restrictive covenant limiting the use of the
property for residential purposes only, this court having determined
that the plaintiffs lacked standing to enforce that restriction in the
1956 deed.

3. The defendant could not prevail on her claim that the plaintiffs’ action
seeking injunctive relief concerning the keeping of chickens on the
defendant’s property was moot in light of the fact that she had removed
the chickens from her property prior to the commencement of the action:
although there was undisputed evidence that the chickens were no
longer present on the defendant’s property, the trial court had jurisdic-
tion to consider the claim and to afford the plaintiffs practical relief,
as the defendant still owned the chickens, the coops remained on her
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property, the defendant previously attempted to get permission from
her neighbors, as required by the restrictive covenant, to keep continue
keeping the chickens on her property, and no evidence was presented
to establish that she did not intend to resume the prohibited conduct
in the future; moreover, the trial court erred in awarding injunctive
relief that indefinitely prohibited chickens on the defendant’s property,
as the court’s order constituted a blanket prohibition against the defen-
dant and precluded her from availing herself of any permissible excep-
tions in the future, including the right, under the 1961 restrictive cove-
nant, to periodically seek permission from her neighbors to keep
chickens on her property, and, therefore, the court exceeded the scope
of the restrictive covenant it purported to enforce.

Argued March 7—officially released November 5, 2019
Procedural History

Action for, inter alia, injunctive relief barring the
defendant from violating restrictive covenants on cer-
tain of the defendant’s real property, brought to the
Superior Court in the judicial district of Stamford-Nor-
walk and tried to the court, Hon. Edward R. Karazin,
Jr., judge trial referee; judgment for the plaintiffs, from
which the defendant appealed to this court. Reversed
in part; vacated in part; judgment directed.

Heather M. Brown-Olsen, for the appellant
(defendant).

John R. Harness, for the appellees (plaintiffs).
Opinion

KELLER, J. In this action to enforce restrictive cove-
nants, the defendant, Celeste M. Johnson, appeals from
the judgment of the trial court, rendered following a
trial to the court, in favor of the plaintiffs, Michael Abel
and Carol Abel. The defendant claims that the court
erred (1) in its determination that the plaintiffs had
standing to enforce a restrictive covenant that appears
in a deed that was executed by the original grantors of
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the parties’ real properties' and (2) by granting the
plaintiffs injunctive relief on the basis of two restrictive
covenants that appeared in a declaration of restrictions
that applied to the parties’ real properties. We affirm
in part and reverse in part the judgment of the trial court.

The record reveals the following procedural history.
In their one count complaint, the plaintiffs alleged that
they own real property located at 37 Mill Stream Road
in Stamford and that the defendant owns real property
located at 59 Mill Stream Road in Stamford. The plain-
tiffs alleged that their property abutted that of the defen-
dant, and that both properties are located in a subdi-
vision named the Saw Mill Association.

The plaintiffs alleged: “The plaintiffs’ property and
the defendant’s property are subject to certain restric-
tive covenants recorded in volume 792 at page 118 of
the Stamford land records which states that property
shall be used for private residential purposes only.”
Also, the plaintiffs alleged: “The plaintiffs’ property and
the defendant’s property are also subject to certain
restrictive covenants recorded in volume 917 at page
114 of the Stamford land records which state in relevant
part that no animals, poultry or water fowl, except usual
pets quartered within the family dwelling at night shall
be kept on atract.” The plaintiffs alleged that the restric-
tive covenants “are common to all tracts or parcels of
land located within the area or subdivision known as
the Saw Mill Association.”

! We note that the defendant raised three distinct claims on appeal. The
first claim that we analyze in this appeal, which concerns the issue of
standing, encompasses the issues raised in the first two claims that are set
forth in the defendant’s brief. These claims are (1) whether the court properly
concluded that the plaintiffs had “standing to enforce a private deed restric-
tion that was expressly stated to inure to the benefit of the retained land
of the grantor” and (2) whether, in determining that the plaintiffs had stand-
ing to enforce the restrictive covenants in the deed, the court properly
concluded “that the deed restrictions at issue in this case were collectively
part of a common plan of development . . . .”
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The plaintiffs further alleged: “The defendant is vio-
lating the restrictive covenants by maintaining chickens
and chicken coops upon the defendant’s property and
by conducting a landscaping business from the defen-
dant’s property.” Also, the plaintiffs alleged: “The defen-
dant has not obtained consent from the Saw Mill Associ-
ation . . . the plaintiffs or any neighboring property
owner to maintain chickens upon the defendant’s prop-
erty or to conduct a landscaping business from the
defendant’s property.” The plaintiffs alleged that they
had demanded that the defendant cease and desist the
activities at issue, but the defendant had failed to com-
ply with their demand. The plaintiffs alleged that they
had suffered and would continue to suffer irreparable
harm as a result of the activities at issue, and that they
lacked an adequate remedy at law. The plaintiffs sought
injunctive relief ordering the defendant to immediately
cease and desist from violating the restrictive covenants
and such other relief as the court deemed equitable
and proper.

In her answer, the defendant admitted owning 59 Mill
Stream Road, which abuts the plaintiffs’ property, but
she denied that she had violated any restrictive cove-
nant by virtue of her keeping chickens or by virtue of
her landscaping business, denied that she had failed to
obtain consent to conduct her landscaping business,
and denied that the plaintiffs had suffered harm or
would continue to suffer harm as a result of her alleged
violation of the restrictive covenants at issue. Other-
wise, the defendant left the plaintiffs to their proof. The
defendant raised four special defenses sounding in the
following legal theories: (1) equitable estoppel and
waiver; (2) unclean hands;? (3) ripeness, mootness, and
frustration of purpose; and (4) a claim that the action
was time barred pursuant to General Statutes § 52-
575a in that the plaintiffs did not commence the action

% At trial, the defendant abandoned the special defense of unclean hands.
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within three years from the time that they had actual
or constructive knowledge of the alleged violations of
the restrictive covenants. By way of a reply, the plain-
tiffs denied all of the special defenses.

The trial court, Hon. Edward R. Karazin, Jr., judge
trial referee, held a trial in this matter on June 29 and
30, 2017. On August 24, 2017, the court rendered its
judgment by way of a memorandum of decision that
provides, in relevant part, as follows: “The defendant

. resides with her husband, Eusevio Martinez, at 59
Mill Stream Road, Stamford . . . . The plaintiffs . . .
reside at 37 Mill Stream Road, Stamford . . . . The
plaintiffs’ property abuts the defendant’s property, and
both parcels of land are located within a subdivision
known as the Saw Mill Association.

“The court finds the [plaintiffs] aggrieved as being
. adjoining property [owners].

“Both properties are subject to three deed restric-
tions. The first restriction, [as modified by an agree-
ment] dated March 27, 1957, states that ‘said premises
shall be used for private residential purposes only
(except that a residence may be used for professional
purposes by a member of a profession occupying the
same as his home to the extent that such use is permit-
ted from time to time by the applicable zoning regula-
tions of the city of Stamford).” The second restriction
is dated March 15, 1961, and states that ‘no animals,
poultry or water fowl, except usual pets quartered
within the family dwelling at night, shall be kept on a
tract.’ The third restriction is also dated March 15, 1961,
and states that ‘any commercial vehicle used by an
occupant of a tract shall be kept within a garage with
doors closed, except for brief periods required for load-
ing or unloading.’

“At trial, the defendant testified that she operates a
landscaping business from her property, that chickens
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were on the property but have since been removed,
and that various vehicles parked on her property are
used in conjunction with her landscaping business. . . .

“The plaintiff[s] [argue] that the three deed restric-
tions listed above are part of a common development
scheme and, therefore, they are able to bring this action
to enforce the restrictions against the defendant. . . .

“The defendant argues that the deed restrictions on
her property are the result of covenants exacted by the
original landowner from the developer of the Saw Mill
Association for the benefit and protection of his adjoin-
ing land which he retains and, as a result, the [plaintiffs]
cannot enforce the deed restrictions. In addition, the
defendant asserts four special defenses . . . .” (Foot-
notes omitted.)

After setting forth relevant legal principles, the court
stated: “The plaintiffs submitted multiple deeds from
various properties of the Saw Mill Association that con-
tained the restrictive covenant|[s] they seek to enforce.
In addition, the deeds from both parties contain the
deed restrictions at issue in this case. . . . The court
is satisfied that both the [plaintiffs’] and defendant’s
properties are part of a common scheme of develop-
ment. Therefore, the plaintiffs may enforce the deed
restrictions against the defendant. Without a showing
by the defendant that the enforcement of those deed
restrictions would be inequitable or that a special
defense applies, the court will enforce the restrictions.”

The court then addressed the special defenses: “The
defendant argues that the plaintiffs are estopped from
enforcing the restrictive covenants regarding the opera-
tion of ahome business because they previously utilized
services from the landscaping business. . . .

“Even if the plaintiffs hired the defendant’s company
in its capacity as a landscaping company, no evidence
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submitted at trial supports the proposition that the
defendant changed her position in response to the
[plaintiffs’] offer of work. Nor is there evidence that
the defendant was prejudiced by accepting the work
from the [plaintiffs]. . . . Therefore, the defendant has
failed to prove the special defense of equitable estoppel.

“The defendant also argues that with respect to the
covenant involving poultry, this action is moot and not
justiciable because the chickens that were on the prop-
erty have been removed prior to the start of trial. . . .

“Both parties agree that the chickens have been
removed from the defendant’s property. In addition,
both parties agree that the chicken coops are still on
the defendant’s property. The defendant testified that
she moved the chickens to another property she owns
and does not have plans to return them to her property
at 59 Mill Stream Road. Given that an injunction against
the defendant regarding the enforcement of the 1961
covenant would provide practical relief to the [plain-
tiffs] and would resolve any ambiguity about whether
the chickens could be returned to the property, this
court does not find the issue moot. Therefore, the
injunction regarding poultry and water fowl and the
[plaintiffs’] request to order an injunction is not moot,
and the defendant’s special defense has not been
proven.

“The defendant argues that the plaintiffs’ action is
barred by the three year statute of limitations provided
in . .. §52-5756a. General Statutes § 52-575a provides
in relevant part: ‘No action or any other type of court
proceedings shall be brought to enforce a private
restriction recorded in the land records of the munici-
pality [in which the property is located] . . . [unless
such action or proceeding] shall be commenced within
three years of the time that the person seeking to
enforce such restriction had actual or constructive
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knowledge of such violation.” ‘Section 52-57ba requires
that a violation occur before the statute begins to

b

run. . . .

“The defendant submitted evidence and elicited testi-
mony from [the] plaintiff Michael Abel at trial which
indicated that the plaintiffs had actual knowledge of
the defendant’s landscaping business. The defendant
submitted checks dated in 2007 that the [plaintiffs] used
to pay for landscaping services from the defendant.
In addition, [Michael Abel] testified that he knew the
defendant and her husband were attempting to start a
business and hired them in order to help them with
[the] financial troubles he knew they were having. If
this were the only evidence and testimony relevant to
the defendant’s breach of the restrictive covenant
involving the operation of a home business, then per-
haps the statute of limitations would apply and bar the
[plaintiffs’] claim.

“Instead, the defendant has been continually expand-
ing the operations of her home business. These expan-
sions involve deliveries of mulch, chipping tree
branches, maintenance of landscaping equipment, and
the parking of several employee vehicles on her prop-
erty or in front of her home. The defendant put forth
arguments and testimony that some of these activities
are for personal use as she operates a farm at a separate
location. This testimony conflicts with other testimony
provided by the defendant and other witnesses, which
described the expansion of the landscaping business
and the increasing number of clients the defendant
serves with her business. In addition, the plaintiff[s]
provided testimony and a letter addressed to a neighbor
from the defendant that indicated [that] the defendant
was in possession of a large delivery of mulch and
that she could provide mulch in conjunction with other
landscaping services. These violations have taken place
in the three years before this suit was brought.”
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After the court referred to some of the photographic
evidence submitted by the plaintiffs concerning the
activities that took place and equipment that was pres-
ent on the defendant’s property, the court stated: “The
exhibits and photographs clearly show that the prem-
ises are not being solely used for residential purposes,
but rather a landscaping business. The only use for the
property outside of residential is for professional use
by a member of a profession.

“Within the past three years, the defendant’s new and
expanding uses of her property in relation to her home
business continue to increase beyond the simple found-
ing of a business and operation from the home. Since
these new violations of the restrictive covenant have
been occurring in pursuit of expanding her home busi-
ness, and continue to increase since the time that the
plaintiffs originally knew about the business, their
action is not time barred by § 52-575a. It would not be
in the interest of justice to find that once a person
violates a restrictive covenant in a minor way, and the
other party does not bring suit, they can continue vio-
lating it in progressively larger ways once the statute
of limitations expires. For this reason, the court does
not find that the defendant has [satisfied her] burden
of showing that it would be inequitable to enforce the
covenant against her. Therefore, the statute of limita-
tions special defense has not been proven.

“The plaintiff[s] [argue] that the defendant’s vehicles
used in connection with the landscaping business are
commercial vehicles and subject to the restrictive cove-
nant prohibiting commercial [vehicles] from being
parked outside of a closed garage. The defendant argues
that the vehicles are her and her husband’s private
vehicles that are sometimes used in connection with
the business and not a commercial vehicle for the pur-
poses of any restrictive covenant or rules of the Saw
Mill Association.”
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Thereafter, the court found in light of the evidence
and relevant law that a Dodge pickup truck that the
defendant admitted was used in conjunction with her
landscaping business was a commercial vehicle for pur-
poses of the restrictive covenants.

The court found that the plaintiffs had proven the
allegations set forth in their complaint and that the
defendant had failed to prove her special defenses. The
court ordered the following injunctive relief:

“(1) An injunction ordering the defendant to immedi-
ately cease and desist from violating the restrictive cov-
enants;

“(2) An injunction ordering the defendant from keep-
ing any chickens or roosters upon the defendant’s prop-
erty; (the defendant is not ordered to remove the
chicken coops);

“(3) An injunction ordering the [Dodge pickup truck]
to be kept within a garage with the doors closed except
for brief periods required for loading or unloading;

“(4) An injunction ordering the defendant not to
receive and/or store supplies such as mulch and sod at
the defendant’s property for resale to customers of the
landscaping business;

“(5) Aninjunction ordering the defendant not to allow
parking of employees or independent contractor vehi-
cles upon the defendant’s property while the employee
or independent contractor is working for the landscap-
ing business;

“(6) An injunction ordering the defendant to stop
performing chipping of tree branches from the land-
scaping business upon the defendant’s property;

“(7) An injunction ordering the defendant to stop
performing repairs of equipment used in connection
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with the landscaping business upon the defendant’s
property.” This appeal followed.

I

First, we address the defendant’s claim that the court
erred in its determination that the plaintiffs had stand-
ing to enforce a restrictive covenant that appears in the
1956 deed that was executed by the original grantors
of the parties’ real properties. We agree with the
defendant.

With respect to the restrictive covenants at issue in
this appeal, the following relevant facts are not in dis-
pute. In 1956, Horace Havemeyer and Harry Waldron
Havemeyer (original grantors) conveyed to a housing
developer, Empire Estates, Inc. (Empire Estates),
166.1229 acres of real property in Stamford. The deed
related to this conveyance is recorded in volume 792
page 118, of the Stamford land records. In relevant part,
the deed provides: “This deed is given and accepted
upon the following express covenants and agreements
which shall run with the land herein conveyed and shall
be binding upon the grantee, its successors and assigns,
and shall enure to the benefit of the remaining land of
the grantors lying westerly of the premises herein
conveyed:

“(1) Said premises shall be used for private residential
purposes only (except that a doctor or dentist having
a home on said premises may locate his office therein
if such use is permitted by the applicable zoning regula-
tions), and no buildings shall be erected or maintained
upon said premises except single-family dwelling
houses and appropriate outbuildings.

“(2) Said tract shall not be subdivided for building
purposes into plots containing less than one (1) acre

3 After it rendered judgment in the plaintiffs’ favor, the court granted a
motion to stay the judgment pending the outcome of the present appeal.
Also, the court denied a motion to open the judgment filed by the defendants.
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in area, and not more than one (1) such dwelling house
shall be erected or maintained on any such plot.”

In 1961, Empire Estates, through its trustees, Harry
E. Terhune and Gordon R. Paterson, executed a declara-
tion of restrictions (declaration) that was recorded in
volume 917, page 114, of the Stamford land records.
The declaration, which included thirty-five articles and
set forth a wide variety of restrictions, did not contain
a provision restricting the applicable tracts to private
residential use only. In relevant part, the declaration
states: “Witnesseth, that said trustees hereby place
upon the land records the following restrictions, cove-
nants, agreements, reservations, easements and infor-
mation which shall govern the use of any tract of land
whenever imposed in a deed of conveyance, by refer-
ence to this declaration, from any person or corporation
authorized by either of the said trustees or their succes-
sors, by instrument recorded in the land records, to
impose the terms hereof on portions of land owned by
such person or corporation and shall run with the land
so conveyed and shall enure to the benefit of the owners
of tracts of land affected by the terms hereof, to the
person or corporation authorized to impose the terms
hereof and, where applicable, to the municipality

bhl

4In 1957, an agreement between the original grantors, Empire Estates,
and Country Lands, Inc., to whom a portion of the land at issue had been
conveyed by Empire Estates, was recorded in volume 808, page 355, of the
Stamford land records. Although it does not affect our analysis of the present
claim, we observe that the agreement modified the first restrictive covenant
in the 1956 deed, set forth previously, as follows: “[T]hat portion of [the]
restrictive covenant . . . which is contained within parentheses shall be
of no further force and effect and there shall be substituted in lieu of the
language contained within parentheses, effective from the date hereof, the
following language: (except that a residence may be used for professional
purposes by a member of a profession occupying the same as his home to
the extent that such use is permitted from time to time by the applicable
zoning regulations of the city of Stamford).”
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Article 2 of the declaration provides: “No animals,
poultry or water fowl, except usual pets quartered
within the family dwelling at night, shall be kept on a
Tract.? Exceptions to this provision may be made for
not over two year periods if consented to in writing by
the Purchaser® of each Tract within two hundred (200)
feet of the Tract where the exception is proposed.”
(Footnotes added.)

Article 8 of the declaration provides: “Any commer-
cial vehicle used by an occupant of a Tract shall be
kept within a garage with doors closed, except for brief
periods required for loading or unloading.”

The final article of the declaration, Article 35, pro-
vides in relevant part: “The intent of this Declaration
is to protect property values. Developer’ intends to
enforce the provisions of this Declaration whenever it
feels its interest may be threatened. Enforcement action
may be taken, with or without Developer’s participa-
tion, by any aggrieved Purchaser of a Tract, or by any
group of aggrieved Purchasers represented by a Prop-
erty Owner’s Association, or otherwise.

“Enforcement of this Declaration or any part thereof
shall be by proceedings at law or in equity against any
person or persons violating or attempting to violate any
right herein contained, and said proceedings may be
either to restrain any violation thereof, to recover dam-
ages therefor, or to require corrective measures to

>The declaration defines a “Tract” as “[a] parcel of land shown and
delineated on a map filed in the land records of the MUNICIPALITY which
has been conveyed by the DEVELOPER to a PURCHASER.”

% The declaration defines a “Purchaser” as “[a]ny Purchaser of a TRACT
upon which this Declaration has been imposed, and his, her or its successors
in title.”

"The declaration defines a “Developer” as “[t]he person or corporation
authorized by either of the trustees executing this Declaration or their
successors to make subject to this Declaration any property conveyed by
said person or corporation.”
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accomplish compliance with the intent of this Declara-
tion.” (Footnote added.)

The deed conveying the property known as 37 Mill
Stream Road to the plaintiffs, which was recorded on
September 26, 1977, in volume 1680, page 100, of the
Stamford land records, provides in relevant part: “Said
premises are conveyed subject to any restrictions or
limitations imposed or to be imposed by governmental
authority, including the zoning and planning and wet-
lands rules and regulations of the City of Stamford;
restrictive covenants and agreements contained in a
certain deed from Harry Waldron Havemeyer et al to
Empire Estates, Incorporated dated August 14, 1956
and recorded in said records in Book 792 at Page 118,
as modified by an Agreement dated March 27, 1957 and
recorded in said records in Book 808 at Page 355; a
declaration made by Harry E. Terhune and Gordon R.
Paterson, as trustees, dated March 15, 1961 and
recorded in said records in Book 917 at Page 114 . . . .”

Materially similar language appears in the defendant’s
chain of title, as well.® In a deed conveying the property
known as 59 Mill Stream Road and recorded on Septem-
ber 30, 1983, in volume 2296, page 146, of the Stamford
land records, the following language appears: “Said
premises are conveyed subject to planning and zoning
rules and regulations of the City of Stamford and any
other Federal, State or local regulations, taxes and
assessments of the City of Stamford becoming due and
payable hereinafter, restrictive covenants and agree-
ments as contained in a deed from Harry Waldron
Havemeyer, et al to Empire Estates, Incorporated dated

8 It does not appear to be in dispute that the parties’ properties are located
in the Saw Mill Association, a “neighborhood association” that encompasses
142 properties on eight contiguous streets in Stamford. The plaintiffs pre-
sented evidence that the restrictive covenants that appear in the chain of
title of the parties’ properties are found in the chain of title of several other
property owners in the Saw Mill Association.
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August 14, 1956 and recorded in the land records of
said Stamford in book 792 at page 118, except as the
same are modified by an agreement dated March 27,
1957 and recorded in said records in book 808 at page
355, the terms of a declaration made by Harry E. Ter-
hune and Gordon R. Paterson, as Trustees, dated March
14, 1961 and recorded in said records in book 917 at
page 114, the rights of others, including the City of
Stamford, in and to any brook, river, stream or water
flowage easement crossing and bounding said tract of
land.” This 1983 deed is referred to in the 2006 deed
conveying the property to the defendant, which is
recorded in volume 8602, page 54, of the Stamford
land records.

Having set forth some relevant facts, we turn to the
defendant’s claim with respect to standing. As set forth
previously in this opinion, the court concluded that
the plaintiffs had standing to enforce the restrictive
covenant in the 1956 deed related to commercial activ-
ity, as well as the restrictions set forth in the 1961
declaration concerning the keeping of chickens and the
parking of commercial vehicles. The court ruled that
the plaintiffs had standing to enforce all of these restric-
tions because the parties’ properties were “part of a
common scheme of development” and “the deeds from
both parties contain the deed restrictions at issue in
this case.” The court rejected not only the defendant’s
special defenses, but her jurisdictional argument that
the plaintiffs lacked standing to enforce the restriction
in the 1956 deed from the original grantors to Empire
Estates, the developer of the properties that are now
owned by the plaintiffs and the defendant. As stated
previously, the 1956 deed restriction at issue, as modi-
fied in 1957, limits the subject premises to “private
residential purposes only . . . .”

Echoing the arguments she advanced before the trial
court, the defendant claims that the court improperly
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concluded that the plaintiffs had standing to enforce
the restrictive covenant in the 1956 deed, as modified
in 1957, which generally prohibits commercial activity
on the property. The defendant argues that the restric-
tive covenant in the 1956 deed, by its terms, inured to
the benefit of the original grantors, Horace Havemeyer
and Harry Waldron Havemeyer, and their successors,
not to the plaintiffs. Moreover, the defendant argues
that the court erroneously determined that the plaintiffs
could enforce the restrictive covenant in the 1956 deed
because the parties’ properties were part of a common
scheme of development. We note that the defendant
does not dispute that the plaintiffs had standing to
enforce the restrictive covenants that appear in the 1961
declaration, which, thereafter, were imposed on the
original grantees of the parties’ properties when Empire
Estates conveyed its interests in individual tracts to
such grantees.

“If a party is found to lack standing, the court is
without subject matter jurisdiction to hear the case.
Because standing implicates the court’s subject matter
jurisdiction, the plaintiff ultimately bears the burden of
establishing standing. A trial court’s determination of
whether a plaintiff lacks standing is a conclusion of
law that is subject to plenary review on appeal. We
conduct that plenary review, however, in light of the
trial court’s findings of fact, which we will not overturn
unless they are clearly erroneous. . . . In undertaking
this review, we are mindful of the well established
notion that, in determining whether a court has subject
matter jurisdiction, every presumption favoring juris-
diction should be indulged. . . . This involves a two
part function: where the legal conclusions of the court
are challenged, we must determine whether they are
legally and logically correct and whether they find sup-
port in the facts set out in the memorandum of decision;
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where the factual basis of the court’s decision is chal-
lenged we must determine whether the facts set out
in the memorandum of decision are supported by the
evidence or whether, in light of the evidence and the
pleadings in the whole record, those facts are clearly
erroneous.” (Citations omitted; internal quotation
marks omitted.) Success, Inc. v. Curcio, 160 Conn. App.
153, 162, 124 A.3d 563, cert. denied, 319 Conn. 952, 125
A.3d 531 (2015).

To the extent that the standing issue requires us to
construe language found in deeds, we observe that
“[t]he determination of the intent behind language in a
deed, considered in the light of all the surrounding
circumstances, presents a question of law on which our
scope of review is . . . plenary. . . . Thus, when
faced with a question regarding the construction of
language in deeds, the reviewing court does not give
the customary deference to the trial court’s factual
inferences.” (Internal quotation marks omitted.) Avery
v. Medina, 151 Conn. App. 433, 440-41, 94 A.3d 1241
(2014).

Generally, “restrictive covenants fall into three
classes: (1) mutual covenants in deeds exchanged by
adjoining landowners; (2) uniform covenants contained
in deeds executed by the owner of property who is
dividing his property into building lots under a general
development scheme; and (3) covenants exacted by a
grantor from his grantee presumptively or actually for
the benefit and protection of his adjoining land which
he retains.” (Internal quotation marks omitted.) Bueno
v. Firgeleski, 180 Conn. App. 384, 393-94, 183 A.3d
1176 (2018).

“In the first class [of restrictive covenants] either
party or his assigns may enforce the restriction because
there is a mutuality of covenant and the rights are recip-
rocal.” Stamford v. Vuono, 108 Conn. 359, 364, 143 A.
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245 (1928). There is no dispute that the restrictive cove-
nant at issue in the 1956 deed, which is not a mutual
covenant entered into by adjoining landowners, does
not fall within the first class of restrictive covenants.

“With respect to the second class of covenants, any
grantee under such a general or uniform development
scheme may enforce the restrictions against any other
grantee.” (Internal quotation marks omitted.) Cappo v.
Suda, 126 Conn. App. 1, 4, 10 A.3d 560 (2011). “In the
second class [of restrictive covenants], upon the same
theory of mutuality of covenant and consideration [that
applies when there are mutual covenants between own-
ers of adjoining lands], any grantee may enforce the
restriction against any other grantee.” Stamford v.
Vuolo, supra, 108 Conn. 364. “The factors that help to
establish the existence of an intent by a grantor to
develop a common plan are: (1) a common grantor sells
or expresses an intent to put an entire tract on the
market subject to the plan; (2) a map of the entire tract
exists at the time of the sale of one of the parcels; (3)
actual development according to the plan has occurred;
and (4) substantial uniformity exists in the restrictions
imposed in the deeds executed by the grantor. . . .

“The factors that help to negate the presence of a
development scheme are: (1) the grantor retains
unrestricted adjoining land; (2) there is no plot of the
entire tract with notice on it of the restrictions; and (3)
the common grantor did not impose similar restrictions
on other lots. . . .

“Early Connecticut case law acknowledges the power
of property holders with substantially uniform restric-
tive covenants obtained by deeds in a chain of title from
a common grantor to enforce the restrictions against
other owners with similar restrictive covenants. When,
under a general development scheme, the owner of
property divides it into building lots to be sold by deeds
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containing substantially uniform restrictions, any
grantee may enforce the restrictions against any other
grantee. . . .

“When making a finding as a matter of law that a
common development scheme exists, courts look to
four factors: (1) the common grantor’s intent to sell all
of the subdivided plots; (2) the existence of a map of
the subdivision; (3) actual development of the subdivi-
sion in accordance with the general scheme; and (4)
substantially uniform restrictions contained in the
deeds of the subdivided plots.” (Citations omitted; inter-
nal quotation marks omitted.) DaSilva v. Barone, 83
Conn. App. 365, 371-73, 849 A.2d 902, cert. denied, 271
Conn. 908, 859 A.2d 560 (2004).

“With respect to the third class of covenants, the
original grantor, who is the owner of the property bene-
fited, and his assigns may enforce [the covenant] against
subsequent purchasers of the property burdened. If the
restrictive covenant is for the benefit of the remaining
land of the grantor, it is an easement running with the
land and may be enforced by a subsequent purchaser
of the remaining land against the prior grantee and his
successors in title . . . .” (Internal quotation marks
omitted.) Bueno v. Firgeleski, supra, 180 Conn. App.
394. “In the third class [of restrictive covenants], there
is no mutuality between the grantees, if there are more
than one, and therefore no right in one grantee to
enforce the restrictions against another grantee upon
[the theory of mutuality of covenant and consider-
ation].” Stamford v. Vuolo, supra, 108 Conn. 365.

“IW]hen presented with a violation of a restrictive
covenant, the court is obligated to enforce the covenant
unless the defendant can show that enforcement would
be inequitable.” Gino’s Pizza of East Hartford, Inc. v.
Kaplan, 193 Conn. 135, 139, 475 A.2d 305 (1984); Grady
v. Schmitz, 16 Conn. App. 292, 301-302, 547 A.2d 563
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(same), cert. denied, 209 Conn. 822, 551 A.2d 755 (1988).
Restrictive covenants, by their nature, are in derogation
of the common-law right to use land for all lawful pur-
poses that go with title and possession. See Pulver v.
Mascolo, 155 Conn. 644, 649, 237 A.2d 97 (1967); Nep-
tune Park Assn v. Steinberg, 138 Conn. 357, 361, 84
A.2d 687 (1951). Accordingly, “[a] restrictive covenant
must be narrowly construed and ought not to be
extended by implication. . . . Moreover, if the cove-
nant’s language is ambiguous, it should be construed
against rather than in favor of the covenant.” (Citation
omitted; internal quotation marks omitted.) Morgenbes-
ser v. Aquarion Water Co. of Connecticut, 276 Conn.
825, 829, 888 A.2d 1078 (2006); see also Bueno v. Firgel-
eski, supra, 180 Conn. App. 411 (same); Alligood v.
LaSaracina, 122 Conn. App. 479, 482, 999 A.2d 833
(2010) (same).’

Having narrowed the nature of the claim before us
and having set forth the relevant legal principles, we

 The dissenting opinion cites to Contegni v. Payne, 18 Conn. App. 47,
52, 557 A.2d 122, cert. denied, 211 Conn. 806, 559 A.2d 1140 (1989), in support
of the principle that property owners have an equitable right to enforce
against other property owners restrictions that are imposed as part of a
uniform development plan. According to the dissent, “[r]egardless of the
genesis” of the restrictive covenant at issue in the present case, equity favors
the plaintiffs’ ability to enforce it. For several reasons, we disagree with
this rationale. In light of the principles cited previously, we are mindful that
courts must not extend restrictive covenants by implication. Regardless of
Empire Estate’s intent, it is undisputed that it failed to include the restriction
at issue in its lengthy declaration that applied to the properties in the
subdivision. Instead, in the deeds conveying tracts to the parties’ predeces-
sors in title, Empire Estates referred to the fact that the tracts were “subject
to” the restrictive covenant that appeared in the deed from the original
grantor. It is noteworthy that, in the parties’ deeds, Empire Estates also
referred to the fact that the tracts were “subject to” a variety of additional
restrictions or limitations, including but not limited to those which could
be imposed by governmental authority, zoning regulations, city regulations,
taxes, and easements. Certainly, despite the fact that these additional restric-
tions or limitations might apply with equal force to the parties and others
in their subdivision, it cannot reasonably be suggested that the plaintiffs
have the right to enforce them.
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turn to the restrictive covenant at issue in the 1956
deed. As we have explained previously, the 1956 deed,
executed by the original grantors, set forth two restric-
tive covenants, one of which limited the land conveyed
by the deed to private residential use. The following
language precedes reference to the two restrictive cove-
nants: “This deed is given and accepted upon the follow-
ing express covenants and agreements which shall run
with the land herein conveyed and shall be binding
upon the grantee, its successors and assigns, and shall
enure to the benefit of the remaining land of the grant-
ors lying westerly of the premises herein conveyed
. . . .” (Emphasis added.)

As the emphasized language reflects, the restrictive
covenants set forth in the 1956 deed were expressly
intended to inure to the benefit of the remaining land
of the original grantors that lies west of the premises
conveyed in the 1956 deed. The premises conveyed
included tracts that were subsequently conveyed to the
plaintiffs and the defendant. The plaintiffs have neither
alleged nor proven that they are entitled to enforce the
restrictive covenant at issue under a theory of mutuality
of covenant and consideration. In the present case, the
original grantors, for their benefit, extracted covenants
from the grantees of the 1956 deed. Nothing in the
unequivocal language of the deed either suggests that
the restrictive covenant at issue was intended to benefit
the original or subsequent grantees of the 1956 deed,
or that the original grantors were dividing their property
into building lots, thus imposing the restrictive cove-
nant upon grantees as part of a general development
scheme. Instead, the covenants unmistakably fall within
the class of “covenants exacted by a grantor from his
grantee presumptively or actually for the benefit and
protection of his adjoining land which he retains.”
(Internal quotation marks omitted.) Bueno v. Firgel-
eski, supra, 180 Conn. App. 394.
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Because there is no allegation or evidence that the
plaintiffs are the original grantors of the 1956 deed, or
their successors in interest, we conclude that they
lacked standing to enforce the restrictive covenant in
the deed that limited the use of the defendant’s property
to residential purposes.'’ Accordingly, we conclude that

10 The dissenting opinion states that Maganini v. Hodgson, 138 Conn. 188,
192-93, 82 A.2d 801 (1951); Mellitz v. Sunfield Co., 103 Conn. 177, 182, 129
A. 228 (1925); Prime Locations of CT, LLC v. Rocky Hill Development, LLC,
167 Conn. App. 786, 796 n.10, 145 A.3d 317, cert. denied, 323 Conn. 935, 150
A.3d 686 (2016); and 5011 Community Organization v. Harris, 16 Conn.
App. 537, 540, 548 A.2d 9 (1988); support the conclusion that because the
covenant limiting the use of the property for residential purposes was part
of a general development scheme, the plaintiffs had the right to enforce it
against the defendant. Respectfully, we believe that the cases cited by the
dissent broadly apply to restrictions that are imposed as a uniform scheme
of development, the very fact that has not been established by the facts in
the present case. Further, we believe that the cases cited differ materially
from the facts at issue in the present case and, thus, do not support the
conclusion that the covenant at issue in the present case is enforceable by
the plaintiffs against the defendant.

In Maganini, the original grantor of property included a restrictive cove-
nant limiting the use of the property for residential purposes in the deed
conveying the property to a developer who subsequently conveyed it by
deed to the parties in Maganini. Maganini v. Hodgson, supra, 138 Conn.
190. There is no indication, however, that the original grantor included this
covenant for its benefit. The court explained: “The tract was originally
deeded to the developer restricted to residential purposes. He put a map
on record showing its subdivision. In his first deed [to one of the plaintiffs
in Maganini], he expressly obligated himself to impose on his remaining
land and recited the restrictions which were repeated in later deeds, in
many respects verbatim. The [trial] court was fully justified in concluding
that a uniform plan or scheme existed.” (Emphasis added.) Id., 193. Our
Supreme Court observed that, in a situation involving “a general development
scheme, [in which] the owner of property divides it into building lots to be
sold by deeds containing substantially uniform restrictions, any grantee
may enforce the restrictions against any other grantee.” (Emphasis added;
internal quotation marks omitted.) Id., 192. In the present case, in deeds to
subsequent tract owners, the developer referred to restrictions that expressly
inured to the benefit of the original grantor, which restrictions appeared in
the deed conveying the property from the original grantor to the developer.

In Mellitz, an original grantor conveyed property to a developer by means
of a deed that contained a restrictive covenant that, by its terms, ran with
the land and was “enforceable at law and equity by the grantor herein named
or by the owner at any time of any portion of said premises.” (Emphasis
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the court lacked subject matter jurisdiction over this
claim and should have dismissed the plaintiffs’ cause
of action to the extent that they sought to enforce this
restrictive covenant.

I

Next, the defendant claims that the court erred by
granting the plaintiffs injunctive relief on the basis of
restrictive covenants that appear in the declaration of

added; internal quotation marks omitted.) Mellitz v. Sunfield Co., supra,
103 Conn. 179. In light of this language in the deed, our Supreme Court
relied on the fact that the restrictions that appeared in the deed between
the original grantor and the developer “were for the common benefit of all
subsequent lot owners in the tract conveyed.” Id., 182. As we have discussed
previously in this opinion, the restrictive covenant at issue in the present
case expressly inured to the benefit of the original grantor and not to any
grantee of the deeded property.

Although 5011 Community Organization did not involve a claim that a
party lacked standing to enforce a covenant in a deed, this court observed
that the covenant at issue in that case was included in a majority of the
deeds in a subdivision and was part of a common plan of development.
5011 Community Organization v. Harris, supra, 16 Conn. App. 540. This
court stated: “The trial court concluded, and we agree, that the restrictions
on the subdivision were created to benefit the lot owners. Thirty-seven of
the forty-four lots comprising the subdivision contained similar restrictions.
Moreover, there was no evidence that [the original grantor]| intended to
retain ownership of any part of the tract. It is clear that there was a common
scheme of development in the original subdivision.” Id., 540. In the present
case, the original grantor retained a portion of the tract of property conveyed
to the developer and expressly stated that the restrictive covenant at issue
benefitted the original grantor, not the lot owners. Moreover, unlike the
present case, it appears that the covenants at issue in 5011 Community
Organization contained restrictions, not merely reference to restrictions
that appeared in the deed conveying the property to the developer.

Finally, the relevant issue of standing in Prime Locations of CT, LLC,
required this court to determine whether, under a declaration that was a
common scheme of development, individual lot owners had standing to
enforce restrictions against other lot owners. Prime Locations of CT, LLC
v. Rocky Hill Development, LLC, supra, 167 Conn. App. 794. In the present
case, the restriction sought to be enforced by the plaintiffs against the
defendant does not appear in the declaration of restrictions that was
expressly referred to and incorporated by reference in the parties’ deeds
from the developer.
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restrictions that applies to the parties’ real properties.
We agree.

Having concluded in part I of this opinion that the
plaintiffs lacked standing to enforce the restrictive cov-
enant at issue in the 1956 deed, on which the plaintiffs
expressly rely, we turn our analysis to the propriety
of the relief afforded to the plaintiffs by the court in
enforcing the restrictive covenant at issue contained in
Article 2 and Article 8 of the 1961 declaration. As stated
in part I of this opinion, the defendant acknowledges
before this court that the plaintiffs have the right to
enforce the restrictive covenants codified in the decla-
ration. Indeed, in Article 35 of the declaration, that right
is expressly conveyed on every aggrieved purchaser of
a tract of land on which the declaration has been
imposed, a class of persons that includes the plaintiffs.

A

Although the defendant acknowledges that the plain-
tiffs may enforce the restrictive covenants set forth in
the declaration, the defendant argues that, in awarding
the plaintiffs injunctive relief regarding the Dodge Ram
pickup truck, the court improperly afforded the plain-
tiffs relief under Article 8 of the declaration because
the operative complaint did not set forth a claim for
relief under this portion of the declaration. The defen-
dant correctly observes that, in their operative com-
plaint, the plaintiffs relied, first, on the restriction in the
1956 deed limiting the use of the property to residential
purposes and, second, the restriction in Article 2 of the
declaration related to the presence of “animals, poultry,
or water fowl,” but not the restriction in the declaration,
in Article 8, related to the presence of commercial vehi-
cles. In both her principal and reply briefs before this
court, the defendant argues that the court improperly
relied on, and granted the plaintiffs relief under, Article
8 in light of the fact that the plaintiffs sought to amend
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their complaint to include a claim for relief under Article
8 but were denied permission to do so.

The record further reflects that, on May 11, 2017, the
plaintiffs filed a request for leave to file an amended
complaint. Among the amendments sought by the plain-
tiffs, in count one, was to rely on and obtain relief with
respect to the restrictive covenant in Article 8 of the
declaration, which states “that any commercial vehicles
used by an occupant of a tract shall be kept within a
garage with doors closed except for brief periods for
loading or unloading.” Additionally, the plaintiffs sought
to add a second count in which they sought injunctive
relief to restrain the defendant from violating the Stam-
ford zoning regulations by operating a landscaping busi-
ness from her property. The court, Povodator, J., sus-
tained the defendant’s written objections to the request
for leave to amend.

Following the trial, the defendant filed proposed
orders that were based on the complaint dated June
29, 2016, not the proposed revised complaint. In a
motion for reconsideration of the court’s denial of the
defendant’s motion to reargue and/or to reconsider its
ruling, which the court denied, the defendant argued
that the plaintiffs’ attempt to enforce the restriction in
the declaration related to commercial vehicles was time
barred, yet also stated, in relevant part, that the court
had denied the plaintiffs’ “eleventh hour move” seeking
to amend their complaint.

In this appeal, the plaintiffs have not filed a cross
appeal to raise a claim of error related to the court’s
ruling denying their request to amend their complaint.
Evidence concerning the Dodge Ram pickup truck was
presented at trial by the plaintiffs and, in general terms,
they attempted to demonstrate that because it was used
in connection with the defendant’s landscaping busi-
ness, it was a commercial vehicle that needed to be
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stored in a garage. Presently, the plaintiffs argue that
the relief afforded to them with respect to the Dodge
Ram pickup truck, however, is not necessarily related
to the restrictive covenant in Article 8 of the declaration.
They argue that the defendant interprets the operative
complaint, which the plaintiffs were not permitted to
amend, too narrowly. The plaintiffs further argue that
itis of no consequence that they failed in their complaint
to specifically allege that they sought to restrict the
defendant’s storage of commercial vehicles, including
the Dodge Ram pickup truck that was the subject of
injunctive relief granted to them, or that they did not
therein refer explicitly to the restrictive covenant in
Article 8 of the declaration. The plaintiffs reason that
because they plainly sought in their complaint to
enforce the restrictive covenant in the 1956 deed, which
restricted the defendant to use her property for residen-
tial purposes only, the defendant had sufficient notice
that the plaintiffs were seeking relief with respect to
any type of commercial activity, including the keeping
of commercial trucks used in connection with the defen-
dant’s landscaping business, such as the Dodge Ram
pickup truck. As the plaintiffs argue, “[t]he complaint
gave sufficient notice that the defendant would have
to cease all commercial activity on the property and
comply with the restrictive covenants. Therefore, it
would be improper for this court to reverse the judg-
ment based on some sort of late claimed surprise to the
defendant or a hyper technicality as to the pleadings.”

With respect to this issue, the plaintiffs seem to over-
look the significance of the fact that, in its memorandum
of decision, the court expressly referred to the restric-
tive covenant set forth in Article 8 of the declaration
and found that “the Dodge pickup truck is a commercial
vehicle under the restrictive covenant.” We observe that
“[t]he principle that a plaintiff may rely only upon what
[it] has alleged is basic. . . . It is fundamental in our
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law that the right of a plaintiff to recover is limited to
the allegations of [its] complaint. . . . What is in issue
is determined by the pleadings and these must be in
writing. . . . Once the pleadings have been filed, the
evidence proffered must be relevant to the issues raised
therein. . . . In other words, [a] plaintiff may not allege
one cause of action and recover upon another. . . .
Indeed, [a] judgment upon an issue not pleaded would
not merely be erroneous, but it would be void.” (Cita-
tions omitted; internal quotation marks omitted.) Wat-
son Real Estate, LLC v. Woodland Ridge, LLC, 187
Conn. App. 282, 298, 202 A.3d 1033 (2019).

To the extent that the court ordered injunctive relief
pertaining to the Dodge Ram pickup truck that was, as
the plaintiffs suggest, the result of the court’s enforce-
ment of a restrictive covenant in the 1956 deed, we
conclude for the reasons set forth in part I of this opin-
ion that the plaintiffs lacked standing to enforce such
restrictive covenant and, thus, such relief was improper
because it flowed from a claim over which the court
lacked subject matter jurisdiction. To the extent that
the court awarded injunctive relief pertaining to the
pickup truck because it was enforcing the restrictive
covenant set forth in Article 8 of the declaration, which
specifically governs commercial vehicles, such relief
was improper because it was premised on a claim that
was not properly before the court.!

B

We next address the defendant’s argument that the
relief afforded to the plaintiffs with respect to the keep-
ing of chickens was improper. We agree.

I Additionally, the defendant argues that the court failed to expressly
resolve the issue of whether her special defense, based on the three year
statute of limitations set forth in § 52-575a, defeated any claim related to
the presence of the Dodge Ram pickup truck. According to the defendant,
the evidence was uncontroverted that the truck was present on her property
for more than three years prior to the time that the plaintiffs commenced
the present action and, thus, the defense applied to defeat the plaintiffs’
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The following facts are relevant to this claim. As
set forth previously in this opinion, Article 2 of the
declaration provides: “No animals, poultry or water
fowl, except for usual pets quartered within the family
dwelling at night, shall be kept on a Tract. Exceptions
to this provision may be made for not over two year
periods if consented to in writing by the Purchaser of
each Tract within two hundred (200) feet of the Tract
where the exception is proposed.”

In its decision, the court observed that the defendant
claimed, by way of special defense, that the plaintiffs’
claim for enforcement of the restrictive covenant con-
cerning chickens on her property was moot because,
prior to trial, she removed the chickens from her prop-
erty. The court stated: “Both parties agree that the
chickens have been removed from the defendant’s prop-
erty. In addition, both parties agree that the chicken
coops are still on the defendant’s property. The defen-
dant testified that she moved the chickens to another
property she owns and does not have any plans to
return them to her property at 59 Mill Stream Road.
Given that an injunction against the defendant regarding
the enforcement of the 1961 covenant would provide
practical relief to the [plaintiffs] and would resolve any
ambiguity about whether the chickens could be
returned to the property, this court does not find the
issue moot.” Among its orders, the court set forth the
following: “An injunction ordering the defendant from
keeping any chickens or roosters upon the defendant’s
property; (the defendant is not ordered to remove the
chicken coops) . . . .”

The defendant raises two distinct arguments with
respect to the injunctive relief afforded the plaintiffs

claim. In light of our analysis and conclusion in parts I and II A of this
opinion, however, it is unnecessary for us to reach the merits of this addi-
tional argument.
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that applied to the defendant’s keeping of chickens or
roosters on her property. First, the defendant claims
that the court improperly rejected her special defense
that the cause of action, insofar as it was based on
her keeping of chickens on her property, was rendered
moot in light of the undisputed fact that she had
removed the chickens from her property prior to the
trial. Second, the defendant claims that, even if the
issue was justiciable, the court lacked the authority to
prohibit her from keeping chickens on her property
Jorever, because such order exceeded the scope of the
restrictive covenant set forth in Article 2 of the declara-
tion. We address each argument in turn.

1

“Mootness is a question of justiciability that must be
determined as a threshold matter because it implicates
[a] court’s subject matter jurisdiction . . . . Because
courts are established to resolve actual controversies,
before a claimed controversy is entitled to a resolution
on the merits it must be justiciable. . . . Justiciability
requires (1) that there be an actual controversy between
or among the parties to the dispute . . . (2) that the
interests of the parties be adverse . . . (3) that the
matter in controversy be capable of being adjudicated
by judicial power . . . and (4) that the determination
of the controversy will result in practical relief to the
complainant. . . . A case is considered moot if [the
trial] court cannot grant . . . any practical relief
through its disposition of the merits . . . .” (Citations
omitted; footnote omitted; internal quotation marks
omitted.) Valvo v. Freedom of Information Commis-
sion, 294 Conn. 534, 540-41, 985 A.2d 1052 (2010); see
also Mendillo v. Tinley, Renehan & Dost, LLP, 329
Conn. 515, 523, 187 A.3d 1154 (2018) (discussing justi-
ciability). “[I]t is not the province of [the] courts to
decide moot questions, disconnected from the granting
of actual relief or from the determination of which no
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practical relief can follow. . . . When . . . events
have occurred that preclude [the] court from granting
any practical relief through its disposition of the merits,
a case has become moot.” (Internal quotation marks
omitted.) Dutkiewicz v. Dutkiewicz, 289 Conn. 362,
366, 957 A.2d 821 (2008). “[B]ecause an issue regarding
justiciability raises a question of law, our appellate
review is plenary.” Office of the Governor v. Select Com-
mittee of Inquiry, 271 Conn. 540, 569, 858 A.2d 709
(2004).

In a special defense, the defendant alleged in relevant
part, as follows: “(1) On April 6, 2016, the Saw Mill
[Association] Board of Directors sent a letter to the
defendant signed by Julie Hollenberg, President of the
Saw Mill Association.

“(2) The letter directed the defendant to obtain neces-
sary consents from abutting neighbors within 200 feet
[of her property] and, if unable to do so, to remove the
‘chickens’ from [the] defendant’s property.

“(3) The defendant did not obtain consent from all
neighbors within 200 feet.

“(4) In response to the letter [from] the Saw Mill
Association, the defendant has relocated the chickens
or any other fowl to another location in the state of Con-
necticut.

“(5) There are no ‘chickens’ or other fowl on the
defendant’s property. The restrictive covenant does not
prohibit chicken coops from being on the defendant’s
property.

“(6) The plaintiffs may not claim that they are entitled
to injunctive relief and allege irreparable harm when,
in fact, the defendant removed the chickens or other
fowl from her property as directed by the Saw Mill Asso-
ciation.”
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Asthe court observed in its memorandum of decision,
it was not disputed at trial that, prior to the time of
trial, the defendant had removed all chickens, but not
the chicken coops, from her property at 59 Mill Stream
Road. In relevant part, Hollenberg, one of the parties’
neighbors and a member of the board of the Saw Mill
Association, testified at trial that, in 2016, she became
aware of complaints by some of the defendant’s neigh-
bors about the fact that the defendant was keeping
chickens on her property. Hollenberg raised the issue
before the board and spoke with the defendant, who
indicated that she had been unaware of the prohibition
in Article 2 of the declaration but, after learning of
the complaints, had attempted to obtain the necessary
permission from her neighbors to continue to keep the
chickens on her property in accordance with Article
2. The defendant, however, was unable to obtain the
consent of all neighbors. Hollenberg testified that, in
her conversations with the defendant concerning the
issue, the defendant did not resist her efforts to address
the problem and that, after she sent the defendant an
“official correspondence” from the board asking her to
remove the chickens, the defendant was “very compli-
ant” about doing so.

At trial, the defendant testified that, in either Septem-
ber or October of 2016, she removed the chickens,!
which had been kept in chicken coops, from her prop-
erty at 59 Mill Stream Road. She testified, however, that
the coops, which were built by her husband, are still
present on the property. The defendant testified, as
well, that after she had discussed the matter with Hol-
lenberg and was unable to secure permission to keep
the chickens on her property in accordance with Article

2 The defendant testified that, during the time that she kept chickens on
the property, she kept a rooster and a hen on her property, in the garage,
at 59 Mill Stream Road.
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2 of the declaration, she took immediate action by build-
ing a new enclosure for the chickens and moving them
to a separate farm that she owns in Connecticut.

At the time of trial, the defendant relied on the fact
that the chickens were no longer present on the prop-
erty. The plaintiffs argued that, although the chickens
had been relocated by the defendant to her farm and
the violation of the restrictive covenant was limited to
the presence of the chickens, but not the presence of the
chicken coops, the continued presence of the chicken
coops on the defendant’s property posed a “threat” that
the defendant could bring the chicken coops back to
her property at any time. The plaintiffs argued “[t]here’s
no other use for those chicken coops, there’s been no
testimony in that regard.”

We observe that the plaintiffs did not bring a declara-
tory judgment action pursuant to Practice Book § 17-
55 to seek resolution of an ongoing dispute between
the parties related to the presence of chickens on the
defendant’s property. Rather, in their prayer for relief
in this action to enforce restrictive covenants, the plain-
tiffs asked for “[a]n injunction ordering the defendant
to immediately remove the chickens and chicken coops
from the defendant’s property . . . .” Article 35 of the
declaration afforded the plaintiffs, as “aggrieved Pur-
chaser[s] of a Tract,” the right to enforce the declaration
against “any person or persons violating or attempting
to violate any right herein contained . . . .”

In its decision, the court acknowledged that the
chickens were no longer present at 59 Mill Stream Road
but reasoned that enforcing the restrictive covenant in
Article 2 of the declaration “would provide practical
relief to the [plaintiffs] and would resolve any ambiguity
about whether the chickens could be returned to the
property . . . .”" Thereafter, the court afforded the

13 We note that the court also observed that “[t]he defendant testified that
she . . . does not have any plans to return [the chickens] to her property
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plaintiffs relief by prohibiting the defendant from keep-
ing any “chickens or roosters” on her property.

Presently, the defendant argues that the court
improperly failed to conclude that the issue concerning
chickens was moot. She states: “[The defendant]
removed the chickens from her property when she was
not able to obtain written permission from her neigh-
bors within 200 feet of her property to keep the chick-
ens. [The defendant] began the process of relocating
the chickens to her upstate farm before this action
was commenced and finished the process [at] least six
months before the trial commenced. [The defendant]
kept the chicken coops but got rid of the chickens. Her
husband built the chicken coops and [the defendant]
believed that they could be put to other uses on her
property.” Additionally, the defendant argues that “[t]he
trial court had no authority to grant injunctive relief
against [her] when, in fact, there were no chickens to
be removed from the property.”

“It is well settled that a defendant’s voluntary cessa-
tion of a challenged practice does not deprive a . . .
court of its power to determine the legality of the prac-
tice, because, [i]f it did, the courts would be compelled
to leave [t]he defendant . . . free to return to his [or
her] old ways. . . . The voluntary cessation exception
to the mootness doctrine is founded on the principle
that a party should not be able to evade judicial review,
or to defeat a judgment, by temporarily altering ques-
tionable behavior. . . . Thus, the standard for
determining whether a case has been mooted by the
defendant’s voluntary conduct is stringent, and a case
becomes moot only if subsequent events [make] it abso-
lutely clear that the allegedly wrongful behavior could
not reasonably be expected to recur. . . . The heavy

at 59 Mill Stream Road.” Our review of the defendant’s testimony does not
support this observation.
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burden of persualding] the court that the challenged
conduct cannot reasonably be expected to start up
again lies with the party asserting mootness.” (Citations
omitted; internal quotation marks omitted.) Boisvert v.
Gavis, 332 Conn. 115, 139, A.3d (2019); see also
Windels v. Environmental Protection Commission,
284 Conn. 268, 281, 933 A.2d 256 (2007) (relying on fact
that defendant had “not alleged, much less established,
that it does not intend to resume” activity at issue in
concluding that voluntary cessation of activity did not
render claim moot).

Although the court did not expressly consider
whether the defendant, who asserted the issue of moot-
ness, had satisfied her heavy burden of demonstrating
that subsequent events made it absolutely clear that
the conduct at issue could not reasonably be expected
to recur, we readily conclude that evidence of such a
nature was lacking. To be sure, there was evidence that
the defendant relocated her chickens once she was
informed that some of her fellow neighbors in the Saw
Mill Association raised a complaint that her conduct
violated Article 2 of the declaration. However, the
defendant’s testimony reflects that she still possesses
chickens at her farm in Connecticut and that the coops
in which the chickens were kept remain on her property
at 59 Mill Stream Road. Furthermore, the evidence is
not in dispute that, in response to the complaints of
some of her neighbors, the defendant attempted to
obtain the permission required by Article 2 to continue
to keep the chickens at 59 Mill Stream Road. There is
no evidence of subsequent events that make it unrea-
sonable to expect the prohibited conduct to recur, and
we observe that the defendant has neither alleged nor
presented evidence to establish that she does not intend
to resume the prohibited conduct in the future.

In light of the foregoing, we conclude that although
there was undisputed evidence that the chickens were
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no longer present on the defendant’s property, the court
had jurisdiction to consider the claim and afford the
plaintiffs practical relief in connection with this aspect
of their complaint.

2

Next, we address the defendant’s argument that, in
prohibiting the defendant “from keeping any chickens
or roosters upon the defendant’s property,” the court
exceeded the scope of the restrictive covenant it pur-
ported to enforce. We observe, once again, that, apart
from arguing that the plaintiffs’ claim for relief under
Article 2 of the declaration was moot, the defendant
does not argue that the court improperly enforced the
restrictive covenant in Article 2 but, rather, that the
court’s order of injunctive relief was overbroad.

As we explained previously in part I of this opinion,
this court’s interpretation of the language of the declara-
tion presents a question of law over which we exercise
plenary review. Avery v. Medina, supra, 151 Conn. App.
440-41. Here, the plain language of Article 2 of the
declaration unambiguously provides an exception to
the prohibition for keeping animals, poultry, or water
fowl that are not quartered within a family dwelling at
night. The declaration provides: “Exceptions to this
provision may be made for not over two year periods
if consented to in writing by the Purchaser of each
Tract within two hundred (200) feet of the Tract where
the exception is proposed.” (Emphasis added). The
court’s order constituted a blanket prohibition against
the defendant and, as she argues, precludes her from
availing herself of any permissible exceptions in the
future, as is her right. For this reason, we conclude that
the court’s broad award of injunctive relief with respect
to the keeping of chickens on the defendant’s property
exceeds the plaintiffs’ rights under the declaration, to
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the defendant’s detriment. Although we affirm the judg-
ment of the trial court enforcing Article 2 of the declara-
tion, the proper remedy for the error in the court’s order
of injunctive relief is to vacate the court’s order of
injunctive relief prohibiting the defendant from keeping
any chickens or roosters on her property at 59 Mill
Stream Road, and to direct the court to fashion an
appropriate order that is consistent with Article 2 of
the declaration, as interpreted in this opinion.

The judgment enforcing the restrictive covenants is
reversed to the extent that the court enforced a restric-
tive covenant that appears in the 1956 deed and the
restrictive covenant that appears in Article 8 of the
declaration. The orders of injunctive relief related to
these restrictive covenants (orders 1, 3, 4, 5, 6, and
7) are vacated. The judgment enforcing the restrictive
covenant that appears in Article 2 of the declaration,
relating to the keeping of “animals, poultry or water
fowl,” is affirmed, but the order of injunctive relief
prohibiting the defendant from keeping any chickens
or roosters on her property (order 2) is vacated and
the case is remanded to the trial court with direction
to order appropriate relief that is consistent with Article
2 of the declaration.

In this opinion MOLL, J., concurred.

BEACH, J., concurring in part and dissenting in part.
I agree with the facts reported in the majority opinion
and with most of the principles of law stated therein.
I also agree with the analysis so far as it goes. The
majority’s analysis stops, however, with the conveyance
from the original grantors, Horace Havemeyer and
Harry Waldron Havemeyer, to Empire Estates, Inc.
(Empire), reported in volume 792, page 118, of the Stam-
ford land records.! The majority correctly concludes, in

! The restriction was amended in volume 808, page 355. The amendment
is immaterial to the analysis of the issues in the present case.
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my view, that the plaintiffs have no standing to enforce
restrictive covenants in the capacity of successor to
any party to the transaction between the original grant-
ors and Empire; the covenant between the original
grantors and Empire restricting the conveyed property
to residential use was “exacted by a grantor from his
grantee presumptively or actually for the benefit and
protection of his adjoining land which he [retained].”
(Internal quotation marks omitted.) Contegni v. Payne,
18 Conn. App. 47, 51, 5567 A.2d 122, cert. denied, 211
Conn. 806, 559 A.2d 1140 (1989).

Empire, however, later subdivided its property.
Empire caused a map of the subdivision to be recorded
and every newly created lot was subject to identical,
or substantially identical, restrictions. The restrictions
in the deeds provided that the lots were “conveyed
subject to . . . restrictive covenants and agreements
as contained in a deed from . . . [the original grantors]
. . . to Empire Estates . . . and recorded in the land
records . . . and the terms of a declaration [at volume
917, page 114].” The former set of restrictions are those
referenced in the original grantors’ deed, and recorded
in volume 792, page 118 of the land records. They
include the recitation that the “deed is given and
accepted upon the following express covenants and
agreements which shall run with the land herein con-
veyed and shall be binding upon the grantee, its succes-
sors and assigns, and shall enure to the benefit of the
remaining land of the grantors. . . . 1. Said premises
shall be used for private residential purposes only . . .
and no buildings shall be erected or maintained upon
said premises except single-family dwelling houses and
appropriate outbuildings. 2. Said tract shall not be sub-
divided for building purposes into plots containing less
than one (1) acre in area, and not more than one (1)
such dwelling house shall be erected or maintained on
any such plot.”



Page 40A CONNECTICUT LAW JOURNAL November 5, 2019

158 NOVEMBER, 2019 194 Conn. App. 120

Abel v. Johnson

The second set of restrictions referenced in the deeds
to the lots comprising the subdivision are recited in a
declaration recorded at volume 917, pages 114-18, of
the land records. The parties agree that the second
set of restrictions, imposed by Empire’s trustees, were
imposed pursuant to a common scheme of development
and, thus, are enforceable by subsequent owners of lots
within the subdivision. See DaSilva v. Barone, 83 Conn.
App. 365, 371-73, 849 A.2d 902, cert. denied, 271 Conn.
908, 859 A.2d 560 (2004); Contegni v. Payne, supra, 18
Conn. App. 52-54.

The language in the deeds by which Empire conveyed
the lots in the subdivision stated that the lots were all
“subject to” two sets of restrictions. A dispositive issue
presented is whether the language in the deeds stating
that the conveyed lots were “subject to” the original
grantors’ restriction had the effect only of providing
notice of the prior restrictions to grantees or whether
the language also had the substantive effect of creating
new obligations on the grantees and their successors.
Or, stated differently, the issue may be phrased as
whether Empire had the intent to impose the common
restrictions referenced in the original grantors’ deed.

“The owner’s intent to develop the property under a
common scheme is evidenced by the language in the
deeds. . . . [T]he determination of the intent behind
language in a deed, considered in the light of all the
surrounding circumstances, presents a question of law
on which our scope of review is plenary.” (Citation
omitted; internal quotation marks omitted.) Cappo v.
Suda, 126 Conn. App. 1, 8, 10 A.3d 560 (2011).

A useful discussion appears in 1 Restatement (Third),
Property, § 2.2, comment (d), pp. 63-64 (2000): “The
term ‘subject to’ can be used either to create a servitude
or to disclose the fact that land conveyed is already
burdened by a servitude. Since the term is ambiguous,
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courts must look to the surrounding circumstances to
determine whether the parties used it with intent to
create a servitude. . . . If the land conveyed was
already burdened by such a servitude, the ‘subject to’
language is often included to qualify the grantor’s cove-
nant against encumbrances, rather than to create a new
servitude. However, the circumstances that the prop-
erty was already burdened by a servitude of the type
described is not determinative. Other circumstances,
such as the fact that the language is used in convey-
ances that effectuate a new subdivision of land, may
justify the inference that the parties intended to create
new servitudes for the benefit of the other lot owners
in the subdivision.” (Emphasis added.)

Comment d, illustration 3, to § 2.2 of the Restatement
provides further insight: “Developer acquired a 40-acre
parcel ‘subject to’ a restriction to residential uses only.
The parcel had been burdened with such a servitude
restriction 10 years earlier. In the absence of circum-
stances indicating a different intent, the conclusion is
justified that the conveyance to Developer was not
intended to create a new servitude. Developer then
subdivides the parcel into 40 lots, according to a
recorded plot map, and conveys each lot ‘subject to’ a
restriction to residential uses only. The circumstances
justify the conclusion that the conveyances of the subdi-
vided lots are intended to create new servitudes benefit-
ing the other lot owners in the subdivision.” Id.,
illustration (3), p. 64.

The conclusion that Empire intended to create a com-
mon scheme of development, maintaining the restric-
tion that only residential uses were allowed, is justified.
First, as noted in the Restatement, the recitation of the
“subject to” restriction in the context of the creation
of a subdivision itself supports the conclusion that the
restriction is part of the common scheme of develop-
ment. Second, the second set of restrictions in the
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deeds, newly created by Empire, reinforces the conclu-
sion. This second set contains thirty-five articles, most
of which dictate requirements governing the construc-
tion and maintenance of “houses” and “house sites.”
Other articles refer to pets allowed in “the family dwell-
ing,” the length of “any dwelling,” and surveys for “pro-
posed dwellings.” The scheme clearly contemplates
residences; there are no articles regarding commercial
use or regulation of businesses.

Additionally, equity favors the standing of 1ot owners
to enforce the restrictive covenants. It is not disputed
that the restrictions substantially were uniform as to
the lots in the subdivision, and each lot was conveyed
subject to the original grantors’ restriction.? Where
there is a uniform scheme of development, “any grantee
may enforce the restrictions against any other grantee.”
(Internal quotation marks omitted.) DaSilva v. Barone,
supra, 83 Conn. App. 373. “The doctrine of the enforce-
ability of uniform restrictive covenants is of equitable
origin. The equity springs from the presumption that
each purchaser has paid a premium for the property
in reliance upon the uniform development plan being
carried out. While that purchaser is bound by and
observes that covenant, it would be inequitable to allow
any other landowner, who is also subject to the same

% The majority suggests that even though the restrictions emanating from
the original grantors “might apply with equal force to the parties and others
in their subdivision, it cannot reasonably be suggested that the plaintiffs
have the right to enforce them.” In my view, the majority overlooks the
clear language in DaStlva v. Barone, supra, 83 Conn. App. 372, and Contegni
v. Payne, supra, 18 Conn. App. 51: where there are “uniform covenants
contained in deeds executed by the owner of property who is dividing his
property into building lots under a general development scheme,” covenants
may be enforced by those mutually bound. All of the factors listed in DaSilva
and Contegni suggesting the existence of a common scheme are satisfied,
and none of the negative factors exist. The majority and I disagree as to
whether the original grantors’ covenants are contained in deeds exacted by
Empire and whether equity favors the ability of those bound by common
covenants to enforce those covenants.
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restriction, to violate it.” Contegni v. Payne, supra, 18
Conn. App. 52. Regardless of the genesis of the first
restrictive covenant, all of the owners in the subdivision
were obligated to abide by it, and equity favors their
ability to enforce it.

Several cases in Connecticut jurisprudence are con-
sistent with the conclusion that the restriction as to
residential use only is enforceable by a lot owner within
the subdivision. See Maganini v. Hodgson, 138 Conn.
188, 192-93, 82 A.2d 801 (1951) (land deeded to devel-
oper restricted to residential use; developer imposed
further restrictions on deeds to lots within subdivision:
“Iw]hen, under a general development scheme, the
owner of property divides it into building lots to be sold
by deeds containing substantially uniform restrictions,
any grantee may enforce the restrictions against any
other grantee”); Mellitz v. Sunfield Co., 103 Conn. 177,
182, 129 A. 228 (1925) (restrictions for common benefit
of all subsequent lot owners “create a right or interest
in them in the nature of an easement which will be
enforced in equity against the grantee of one of the
other lots”); 5011 Community Organization v. Harris,
16 Conn. App. 537, 540, 548 A.2d 9 (1988) (restrictions
in common scheme of development benefit lot owners);
see also Prime Locations of CT, LLC v. Rocky Hill
Development, LLC, 167 Conn. App. 786, 796 n.10, 145
A.3d 317, cert. denied, 323 Conn. 935, 150 A.3d 686
(2016).?

I would conclude, then, that the plaintiffs had stand-
ing to enforce the restriction regarding residential use,
and I agree with the findings and conclusions of the
trial court as to enforcement of the restriction, except as
limited by the majority opinion in part II of its opinion.
I, therefore, concur, in part, and respectfully dissent,
in part.

3 The majority goes to great lengths to distinguish the cases cited. I agree
that the cases are not binding precedent but, rather, are only illustrative.
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STATE OF CONNECTICUT v. GARYL ALEXIS
(AC 40528)

Keller, Moll and Bishop, Js.

Syllabus

Convicted of the crimes of robbery in the first degree and threatening in
the second degree, the defendant appealed to this court. The defendant’s
conviction stemmed from an incident in which he displayed a semiauto-
matic pistol to the victims and stole marijuana from them, dropping his
wallet as he fled. Upon receiving a text message from one of the victims,
the defendant replied with a text message demanding his wallet and
threatening to shoot the victims. On appeal, the defendant claimed, inter
alia, that the trial court erred by admitting into evidence a photograph
of guns that had been forensically extracted from his cell phone by the
police. Held:

1. Even if it was improper for the trial court to admit the photograph into
evidence and not give the jury a limiting instruction, the defendant failed
to demonstrate that he was harmed thereby, as the alleged error did
not substantially affect the verdict; the state’s case against the defendant
was supported by additional strong evidence, including identifications
of the defendant by victims who knew him, and the state presented
evidence of text messages that corroborated the victims’ version of
events, as well as evidence that the police had seized the defendant’s
wallet from the crime scene.

2. The defendant could not prevail, pursuant to State v. Golding (213 Conn.
233), on his unpreserved claim that the state violated his due process
right to a fair trial by eliciting testimony during a witness examination
and making a remark during closing arguments about his postarrest and
post-Miranda silence; even if a constitutional violation existed, the state
established that the alleged constitutional violation was harmless beyond
a reasonable doubt, as the prosecutor did not focus on the defendant’s
post-Miranda silence or engage in repetitive references to the defen-
dant’s silence, the challenged testimony related to the efforts made by
the police to locate the firearm, evidence introduced by the state that
was unrelated to the defendant’s silence, including the identification of
the defendant by two witnesses who knew him, which corroborated
text messages between the defendant and a victim, and the seizure of
the defendant’s wallet from the crime scene, proved his guilt beyond a
reasonable doubt, and defense counsel failed to object to the testimony
and prosecutor’s remark during closing arguments.

Argued January 9—officially released November 5, 2019
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Procedural History

Substitute information charging the defendant with
the crimes of robbery in the first degree and threaten-
ing in the second degree, brought to the Superior Court
in the judicial district of Fairfield, geographical area
number two, and tried to the jury before Kahn, J.;
dict and judgment of guilty, from which the defendant
appealed to this court. Affirmed.

Robert L. O’Brien, assigned counsel, with whom, on
the brief, was William A. Adsit, for the appellant
(defendant).

Jennifer F. Miller, assistant state’s attorney, with
whom, on the brief, were John C. Smriga, state’s attor-
ney, and Joseph J. Harry, senior assistant state’s attor-
ney, for the appellee (state).

Opinion

MOLL, J. The defendant, Garyl Alexis, appeals from
the judgment of conviction, rendered following a jury
trial, of robbery in the first degree in violation of General
Statutes § 53a-134 (a) (4)! and threatening in the second
degree in violation of General Statutes § 53a-62 (a) (1).2
On appeal, the defendant claims that (1) the trial court
erred by admitting into evidence an unduly prejudicial
photograph of guns that had minimal, if any, probative

! General Statutes § 53a-134 (a) provides in relevant part: “A person is
guilty of robbery in the first degree when, in the course of the commission
of the crime of robbery as defined in section 53a-133 or of immediate flight
therefrom, he or another participant in the crime . . . (4) displays or threat-
ens the use of what he represents by his words or conduct to be a pistol,
revolver, rifle, shotgun, machine gun or other firearm, except that in any
prosecution under this subdivision, it is an affirmative defense that such
pistol, revolver, rifle, shotgun, machine gun or other firearm was not a
weapon from which a shot could be discharged. . . .”

2 General Statutes § 53a-62 (a) provides in relevant part: “A person is
guilty of threatening in the second degree when: (1) By physical threat, such
person intentionally places or attempts to place another person in fear of
imminent serious physical injury . . . .”
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value, and (2) pursuant to Doyle v. Ohio, 426 U.S. 610,
96 S. Ct. 2240, 49 L. Ed. 2d 91 (1976), the state violated
his due process right to a fair trial by eliciting testimony
and making a remark during closing arguments about
the defendant’s silence following his arrest and the
advisement of his constitutional rights pursuant to
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L.
Ed. 2d 694 (1966). We conclude that any error relating
to the court’s admission of the photograph was harm-
less and that any Doyle violation was harmless beyond
a reasonable doubt. Accordingly, we affirm the judg-
ment of the trial court.

The jury reasonably could have found the following
facts. In May, 2015, Jorge Perez and his girlfriend, Paige
Whitley, lived with Whitley’s parents in a first floor
apartment of a multifamily home in Stratford (Whitley
residence). The defendant lived several blocks away in
Stratford. On May 21, 2015, Perez and Whitley were
present at the Whitley residence. At 9:24 a.m., Perez
sent a text message to the defendant and invited him
to come over to purchase marijuana. The defendant
went to the Whitley residence, entered through the back
door, and joined Perez and Whitley in Whitley’s bed-
room. The defendant then began chatting with Perez
and Whitley. During their conversation, Perez removed
abag of marijuana from the bedroom closet and handed
it to the defendant to allow the defendant to inspect
its contents. Shortly thereafter, the defendant displayed
a black, semiautomatic pistol and ordered Perez and
Whitley to get down on the floor, repeating the order
multiple times. Perez and Whitley remained motionless,
and the defendant grabbed the bag of marijuana, which
had been placed on a table, and ran out of the apartment
through the back door. At some point prior to fleeing
the Whitley residence, the defendant dropped his wallet
in Whitley’s bedroom. At 10:21 a.m., after the defendant
had left, Perez sent a text message to the defendant,



November 5, 2019 CONNECTICUT LAW JOURNAL Page 47A

194 Conn. App. 162 NOVEMBER, 2019 165

State v. Alexis

stating: “Dude cmon. For what? I thought we were
chill.” At 10:34 a.m., the defendant sent a text message
to Perez in reply, stating: “Everybody is food and I want
my wallet back boy unless you like shells I'm broke
starving hate it had to be you I WANT MY WALLET
BACK OR IMMA SEE U cuz.” Thereafter, Perez and
Whitley sought advice from Whitley’s father, who, at
the time, was outside in front of the apartment. After
speaking with Whitley’s father, Perez called the police
to report the incident.

Shortly thereafter, Officer Brian McCarthy and other
police officers of the Stratford Police Department
arrived at the Whitley residence, and Perez and Whitley
provided written statements regarding what had
occurred. The police began searching for the defendant,
and, approximately twenty minutes after receiving the
call from Perez, they were able to locate and detain the
defendant just a few blocks away from the Whitley
residence. Meanwhile, the police drove along the main
routes between the Whitley residence and the defen-
dant’s residence and conducted a general search of the
area where the defendant was located, but they were
not able to locate the gun or the bag of marijuana. The
police were able to recover the defendant’s wallet and
his cell phone, and Officer Paul Fressola performed
two forensic examinations of the cell phone. During
the second forensic examination, Officer Fressola dis-
covered, among other things, a deleted photograph in
which five firearms were displayed next to one
another (photograph).

On June 8, 2015, by long form information, the state
charged the defendant with one count of robbery in the
first degree in violation of § 53a-134 (a) (4) and one
count of threatening in the second degree in violation
of § 53a-62 (a) (1). On September 30, 2015, the state
filed a substitute long form information containing the
same charges. On January 30, 2017, following a jury
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trial held on January 26, 27 and 30, 2017, the defendant
was found guilty as to both counts. On March 13, 2017,
the court imposed a total effective sentence of eight
years of incarceration, execution suspended after three
years, followed by five years of probation. This appeal
followed. Additional facts and procedural history will
be provided as necessary.

I

The defendant first claims that the trial court erred
by admitting into evidence state exhibits 3, 4, and 7,
which were three iterations of the photograph, in which
five firearms were displayed, that had been extracted
from the defendant’s cell phone. Specifically, the defen-
dant argues that the prejudicial effect of such evidence
outweighed its probative value, if any, and that the
unknown manner in which the photograph was created
or saved on the defendant’s cell phone further under-
mines the photograph’s reliability. The defendant also
makes the related claim that, having admitted the three
iterations of the photograph, the trial court erred by
failing to give, sua sponte, an appropriate limiting
instruction to the jury. The state contends, in response,
that the trial court properly admitted the photograph,
that no limiting instruction was necessary, and that the
defendant has failed to establish that any error was
harmful. For the reasons that follow, we conclude that
the defendant has failed to demonstrate that any error
in the court’s admission of the photograph and/or the
lack of a limiting instruction relating thereto resulted
in harm.

The following additional facts and procedural history
are relevant to the defendant’s claim. On January 26,
2017, just prior to the commencement of trial, the state
provided defense counsel with additional evidence that
had been recovered during the second forensic exami-
nation of the defendant’s cell phone. This additional
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evidence included, but was not limited to, the photo-
graph and an accompanying extraction report, which
showed that the photograph was created and accessed
on May 16, 2015, five days before the robbery. Defense
counsel orally moved to preclude the introduction of
the photograph on the grounds that it lacked probative
value, was unduly prejudicial, and was of unknown
origin (i.e., an objection sounding in authentication).
In response, the state argued that the probative value
of the photograph outweighed its prejudicial impact
because Perez and Whitley identified a gun in the photo-
graph as being similar to the one the defendant dis-
played during the robbery. Thereafter, the court
indicated that it would admit the photograph subject to
aproper foundation being laid by the forensic examiner,
reasoning that the prejudicial impact did not outweigh
the photograph’s highly probative value.® Trial com-
menced immediately thereafter.

The state first called Perez and then Whitley to tes-
tify. Perez and Whitley made in-court identifications
of the defendant. Perez testified that he recalled the
defendant, on the date in question, displaying a black,

3 The court stated in relevant part: “The issue I need to address is whether
. . . the prejudicial impact of this evidence outweighs the probative value.
So, as far as the image of the guns on his phone given and what the state
has indicated that the, at least one of the victims will identify one of the
guns as being the one he believes the defendant pulled on him. I would
allow this evidence to come in with a proper foundation from the forensic
examiner because it is incredibly probative. The fact that . . . [there] was
a picture of five weapons [on the defendant’s phone], one of which was the
weapon the victims claimed was pulled on them is highly probative.

“It is prejudicial, no question about it. Most probative evidence is prejudi-
cial. By definition, if it's probative, it’s prejudicial. But that’s not the test.
The test is . . . whether the prejudicial impact of it outweighs the probative
value. And in the court’s view, it doesn’t because the fact that the defendant
had images of weapons on him and one of which was similar to the one
pulled, is incredibly probative. It is, for lack of a better word, a smoking
gun. But that is—that’s what makes it so probative. And it is prejudicial,
but not unduly prejudicial and it doesn’t outweigh, in the court’s view, the
prejudice doesn’t outweigh the highly probative nature of this evidence.”
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semiautomatic pistol; Whitley testified similarly that
the defendant had pulled out a gun. Using a pen to
mark and initial separate copies of the photograph,
Perez and Whitley identified the same gun in the photo-
graph as being similar to the gun that the defendant
displayed during the incident.* When questioned about
the text message sent by the defendant to Perez shortly
after the incident, Perez and Whitley testified that they
interpreted the defendant’s use of the term “shells” to
mean that the defendant would shoot Perez if Perez
did not return the defendant’s wallet. Given that Perez
and Whitley identified the same gun depicted in the
photograph and in light of the fact that the photograph
was found on the defendant’s cell phone, the court
explained, outside the presence of the jury, that “there’s
a direct connection between the photo[graph] and the
incident here which makes it highly probative as I said
earlier and it comes in because its probative value out-
weighs its prejudicial impact.”

* The following exchange occurred between the prosecutor and Perez:
“Q. Okay. And can you tell us why you pointed to that weapon?
“A. Because it’s the weapon that looks just like the one he pulled out
when he robbed me.
ook sk
“Q. Okay. So you're telling us that the photo that you have in front of
you contains a weapon similar to one the defendant pulled on you and Paige
that day?
“A. Yes.”
The following exchange occurred between the prosecutor and Whitley:
“Q. Do you recognize any of the weapons in that picture?
“A. Yes.
“Q. And can you point to and sign—circle the weapon you recognize as—
sign your name?
ok sk
“Q. Now this is your testimony; how do you recognize that weapon?
“A. It was the one he had in his hand that day?
“Q. Are you sure that’s the one he had?
“A. It looks very much like it.
ok sk
“Q. So what you're saying that in Identification 7, you signed a weapon,
you signed near the weapon that you believe the defendant had or similar to?
“A. Yes.”
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On January 27, 2017, the state called Officer Fressola
to testify. Officer Fressola testified that, a few days after
the defendant’s cell phone was seized by the police, he
performed an initial forensic examination of the cell
phone, which involved the retrieval of readily available
content, i.e., files that were not hidden or deleted. Offi-
cer Fressola also testified that, months later, he per-
formed a second, more in-depth, forensic examination,
which involved the recovery of deleted files, one of
which was the photograph. He testified that he did not
modify in any way the photograph or any other files
retrieved. During the examination of Officer Fressola,
the court admitted in full (1) an unmarked version of
the photograph in color appended to the extraction
report (state exhibit 3), (2) a black and white copy of
the photograph (and extraction report) marked up by
Perez during his testimony (state exhibit 4), and (3) a
color copy of the photograph marked up by Whitley
during her testimony (state exhibit 7). The court subse-
quently stated, outside the presence of the jury, that
state exhibits 3, 4, and 7 had been admitted into evi-
dence as full exhibits because the state established a
connection between the gun allegedly displayed by the
defendant during the incident and a gun depicted in the
photograph. The court further explained: “Given that
the image, which was found on the defendant’s phone
matches the description given by the alleged victims of
the gun that they claim was pulled on them and they
identified that as being the gun in this court’s view
made it highly probative and its probative value out-
weighed its prejudicial impact and that’s why I
allowed it.”

Against this backdrop, we now turn to the defendant’s
contention that the court committed reversible error
when it admitted into evidence state exhibits 3, 4, and
7. “We review the trial court’s decision to admit [or
exclude] evidence, if premised on a correct view of the
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law . . . for an abuse of discretion. . . . We will make
every reasonable presumption in favor of upholding the
trial court’s ruling, and only upset it for a manifest
abuse of discretion. . . . The trial court has wide dis-
cretion to determine the relevancy [and admissibility]
of evidence . . . . In order to establish reversible error
on an evidentiary impropriety . . . the defendant must
prove both an abuse of discretion and a harm that
resulted from such abuse.” (Internal quotation marks
omitted.) State v. Badaracco, 156 Conn. App. 650, 665—
66, 114 A.3d 507 (2015).

“When an improper evidentiary ruling is not constitu-
tional in nature, the defendant bears the burden of dem-
onstrating that the error was harmful. . . . [W]hether
[an improper ruling] is harmless in a particular case
depends upon a number of factors, such as the impor-
tance of the witness’ testimony in the prosecution’s
case, whether the testimony was cumulative, the pres-
ence or absence of evidence corroborating or contra-
dicting the testimony of the witness on material points,
the extent of cross-examination otherwise permitted,
and, of course, the overall strength of the prosecution’s
case. . . . Most importantly, we must examine the
impact of the . . . evidence on the trier of fact and
the result of the trial. . . . [T]he proper standard for
determining whether an erroneous evidentiary ruling
is harmless should be whether the jury’s verdict was
substantially swayed by the error. . . . Accordingly, a
nonconstitutional error is harmless when an appellate
court has a fair assurance that the error did not substan-
tially affect the verdict.” (Internal quotation marks omit-
ted.) State v. Bouknight, 323 Conn. 620, 626-27, 149
A.3d 975 (2016).

Even assuming arguendo that the court erred in
admitting the photograph and not giving a limiting
instruction relating thereto, and applying the principles
described previously in this opinion, we have a fair
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assurance that any error did not substantially affect the
verdict. The state’s case against the defendant without
the photograph was remarkably strong. The witnesses,
Perez and Whitley, both identified the defendant, whom
they knew, as the perpetrator. Perez and Whitley testi-
fied consistently that, after chatting for a short while,
the defendant suddenly threatened them with a gun,
grabbed the bag of marijuana, and ran out of the apart-
ment, accidentally leaving his wallet behind. Their ver-
sion of events was consistent with the text messages
between Perez and the defendant, which placed the
defendant at the Whitley residence at the relevant time
and which included the defendant’s highly inculpatory
statement (i.e., “Everybody is food and I want my wallet
back boy unless you like shells I'm broke starving hate
it had to be you I WANT MY WALLET BACK OR IMMA
SEE U cuz”). Moreover, the state presented evidence
that the defendant’s wallet was seized from the Whitley
residence, further corroborating Perez and Whitley’s
version of events. The strength of the foregoing evi-
dence leads us to a fair assurance that the admission of
the photograph did not substantially affect the verdict.

In light of the foregoing, we conclude that the defen-
dant has not satisfied his burden to demonstrate that
any error relating to the admission of the photograph
was harmful. Therefore, the defendant’s first claim fails.

II

The defendant next claims, relying on Doyle v. Ohio,
supra, 426 U.S. 617-18, that the state violated his due
process right to a fair trial by eliciting testimony during
awitness examination and making a remark during clos-
ing arguments about his postarrest and post-Miranda
silence.” The defendant argues that, although this claim

5 The parties do not dispute that the defendant was taken into custody
and given a Miranda warning prior to the questioning that forms the basis
of the defendant’s claim of a Doyle violation, namely, the police questioning
him about the location of the gun.
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was not preserved before the trial court, the claim is
reviewable pursuant to (1) State v. Evans, 165 Conn.
61, 327 A.2d 576 (1973); see State v. Morrill, 197 Conn.
507, 536, 498 A.2d 76 (1985) (“Doyle violations . . . are
properly reviewable under State v. Evans, [supra, 70]
despite the failure to raise them in the trial court”); or
(2) in the alternative, State v. Golding, 213 Conn. 233,
567 A.2d 823 (1989), as modified by In re Yasiel R., 317
Conn. 773, 120 A.3d 1188 (2015).° The state argues, in
response, that any alleged Doyle violation was harmless
beyond a reasonable doubt and, therefore, the defen-
dant’s claim fails under the fourth prong of Golding.
We agree with the state.

The following additional facts are relevant to the
defendant’s claim. Officer McCarthy testified as a state’s
witness. During the direct examination, he testified with
respect to his observations upon arriving at the Whitley
residence, his conversations with Perez and Whitley,
the search for and the arrest of the defendant, the inabil-
ity of the police to locate the gun and the bag of mari-
juana, the seizure of the defendant’s wallet at the scene
and the defendant’s cell phone from his person, and
the times at which the two forensic examinations of
the cell phone were performed. On cross-examination,
defense counsel examined Officer McCarthy about the
inability of the police to recover the gun and the mari-
juana. On redirect examination, the state engaged in
relevant part in the following line of questioning, which
the defendant claims was improper:

“Q. Did your office take any other action to try to
locate this weapon?

5 We previously have recognized that “State v. Evans, supra, 165 Conn.
61, has since been superseded by State v. Golding, supra, 213 Conn. 239-40,
and stands, generally, for the same proposition regarding the availability
of appellate review of unpreserved claims.” Hinds v. Commissioner of
Correction, 151 Conn. App. 837, 857 n.4, 97 A.3d 986 (2014), aff'd, 321 Conn.
56, 136 A.3d 596 (2016). Accordingly, we consider the defendant’s claim
pursuant to Golding.
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“A. We had a detective that attempted to speak with
[the defendant] and tried to get him to tell us where
the weapon is, expressed concerns about child safety,
things of that nature, but we got nowhere.

“Q. Okay. He didn’t answer you?

“A. Excuse me?

“Q. He didn’t answer you?

“A. He would not answer any questions, no.”

During recross-examination, defense counsel and
Officer McCarthy had the following exchange:

“Q. [W]ould you agree that an accused has a right to
remain silent?

“A. Absolutely, sir.”

The defendant also challenges on appeal the follow-
ing statement made by the prosecutor during the state’s
closing argument: “[Officer McCarthy] stated that when
he asked the defendant about the gun, the defendant
didn’t say anything.” With respect to the foregoing testi-
mony and remark during closing argument, defense
counsel did not object, no curative instruction was
requested, and none was given.

We now turn to our analysis of the defendant’s claim.
“Under Golding, a defendant can prevail on a claim of
constitutional error not preserved at trial only if all
of the following conditions are met: (1) the record is
adequate to review the alleged claim of error; (2) the
claim is of constitutional magnitude alleging the viola-
tion of a fundamental right; (3) the alleged constitu-
tional violation . . . exists and . . . deprived the
defendant of a fair trial; and (4) if subject to harmless
error analysis, the state has failed to demonstrate harm-
lessness of the alleged constitutional violation beyond
a reasonable doubt. In the absence of any one of these
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conditions, the defendant’s claim will fail.” (Emphasis
in original; internal quotation marks omitted.) State v.
Silva, 166 Conn. App. 255, 280, 141 A.3d 916, cert.
denied, 323 Conn. 913, 149 A.3d 495 (2016), cert. denied,

U.S. , 137 S. Ct. 2118, 198 L. Ed. 2d 197 (2017).
“The first two [Golding] requirements involve a deter-
mination of whether the claim is reviewable; the second
two requirements involve a determination of whether
the defendant may prevail.” (Internal quotation marks
omitted.) State v. Mitchell, 170 Conn. App. 317, 322-23,
154 A.3d 528, cert. denied, 325 Conn. 902, 157 A.3d 1146
(2017). Whether Golding is satisfied presents a question
of law over which this court exercises plenary review.
See Statev. Cruz, 269 Conn. 97, 104, 848 A.2d 445 (2004).

In the present case, the record is adequate to review
the defendant’s claim, and the defendant has asserted
a claim of constitutional magnitude. Therefore, the first
two prongs of Golding are satisfied, and the defendant
is entitled to Golding review. Nevertheless, the defen-
dant is unable to prevail on his claim of constitutional
error because, assuming without deciding that a Doyle
violation exists, the state has established that the
alleged constitutional violation was harmless beyond a
reasonable doubt. See State v. Smith, 180 Conn. App.
181, 196, 182 A.3d 1194 (2018) (concluding that defen-
dant’s claim failed under fourth prong of Golding
because, assuming without deciding that Doyle viola-
tion occurred, it was harmless beyond reasonable
doubt); see also id., 197-98 (collecting cases).

The following legal principles are relevant to our
analysis under the fourth prong of Golding. “Pursuant
to Doyle, evidence of a defendant’s postarrest and post-
Miranda silence is constitutionally impermissible
under the due process clause of the fourteenth amend-
ment. . . . The factual predicate of a claimed Doyle
violation is the use by the state of a defendant’s postar-
rest and post-Miranda silence either for impeachment
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or as affirmative proof of his guilt. . . . The point of
the Doyle holding is that it is fundamentally unfair to
promise an arrested person that his silence will not be
used against him and thereafter to breach that promise
by using the silence to impeach his trial testimony.
. . . Silence following Miranda warnings is insolubly
ambiguous because it may be nothing more than a
defendant’s exercise of his or her Miranda rights. . . .
Once the government assures a defendant through the
issuance of Miranda warnings that his silence will not
be used against him, it is fundamentally unfair for the
state to break that promise by using his silence against
him at trial. . . . Comments by the state on a defen-
dant’s silence following Miranda warnings are not only
constitutionally impermissible, but also inadmissible
under the principles of evidence.” (Citation omitted,;
internal quotation marks omitted.) State v. Pepper, 79
Conn. App. 1, 14-15, 828 A.2d 1268 (2003), aff'd, 272
Conn. 10, 860 A.2d 1221 (2004).

“References to one’s invocation of the right to remain
silent [are] not always constitutionally impermissible,
however. . . . Thus, we have allowed the use of evi-
dence of a defendant’s invocation of his fifth amend-
ment right in certain limited and exceptional circum-
stances. . . . In particular, we have permitted the state
some leeway in adducing evidence of the defendant’s
assertion of that right for purposes of demonstrating
the investigative effort made by the police and the
sequence of events as they unfolded . . . as long as
the evidence is not offered to impeach the testimony of
the defendant in any way.” (Citations omitted; internal
quotation marks omitted.) State v. Cabral, 275 Conn.
514, 524-25, 881 A.2d 247, cert. denied, 546 U.S. 1048,
126 S. Ct. 773, 163 L. Ed. 2d 600 (2005); see also State
v. Pepper, supra, 79 Conn. App. 15 (concluding that
particular question that merely referenced investigative
efforts of police did not constitute Doyle violation).
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“Doyle violations are, however, subject to harmless
error analysis. . . . The harmless error doctrine is
rooted in the fundamental purpose of the criminal jus-
tice system, namely, to convict the guilty and acquit the

innocent. . . . Therefore, whether an error is harmful
depends on its impact on the trier of fact and the result
of the case. . . .

“IB]efore a federal constitutional error can be held
harmless, the court must be able to declare a belief
that it was harmless beyond a reasonable doubt. . . .
The state bears the burden of demonstrating that the
constitutional error was harmless beyond a reasonable
doubt. . . . That determination must be made in light
of the entire record [including the strength of the state’s
case without the evidence admitted in error]. . . .

“A Doyle violation may, in a particular case, be so
insignificant that it is clear beyond a reasonable doubt
that the jury would have returned a guilty verdict with-
out the impermissible question or comment upon a
defendant’s silence following a Miranda warning.
Under such circumstances, the state’s use of a defen-
dant’s [post-Miranda] silence does not constitute
reversible error. . . . The [error] has similarly been
[found to be harmless] where a prosecutor does not
focus upon or highlight the defendant’s silence in his
cross-examination and closing remarks and where the
prosecutor’s comments do not strike at the jugular of
the defendant’s story. . . . The cases wherein the error
has been found to be prejudicial disclose repetitive
references to the defendant’s silence, reemphasis of
the fact on closing argument, and extensive, strongly-
worded argument suggesting a connection between the
defendant’s silence and his guilt.” (Emphasis added;
internal quotation marks omitted.) State v. Montgom-
ery, 254 Conn. 694, 717-18, 759 A.2d 995 (2000).
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In light of the entire record, we conclude that the
alleged Doyle violation in the present case was harm-
less beyond a reasonable doubt. First, the prosecutor
did not focus on the defendant’s silence and did not
engage in repetitive references to the defendant’s
silence. The limited testimony, which occurred during
the redirect examination of Officer McCarthy, and the
isolated remark during the state’s closing argument that
the defendant challenges on appeal were not worded
in such a manner to suggest a connection between the
defendant’s silence and his guilt. State v. Smith, supra,
180 Conn. App. 200. Rather, the statements related to
the efforts made by the police to locate the gun.

Second, the evidence introduced by the state unre-
lated to the defendant’s post-Miranda silence estab-
lished the defendant’s guilt beyond a reasonable doubt.
By way of summary only, the two witnesses, Perez and
Whitley, identified the defendant, with whom they were
acquainted from high school, as the perpetrator. Their
testimony was consistent with the text messages
between Perez and the defendant, which placed the
defendant at the Whitley residence and included the
highly inculpatory response of the defendant (i.e.,
“Everybody is food and I want my wallet back boy
unless you like shells I'm broke starving hate it had to
be you I WANT MY WALLET BACK OR IMMA SEE U
cuz”). Moreover, the defendant’s wallet was seized from
the Whitley residence.

Finally, we note that defense counsel failed to object
to the now challenged testimony and remark during
closing arguments. See State v. Canty, 223 Conn. 703,
712, 613 A.2d 1287 (1992) (“trial counsel’s failure to
object [in a timely manner] indicates that he did not
consider [the testimony] to have prejudiced the defen-
dant”). In light of the foregoing, we are satisfied that
there is no reasonable possibility that the alleged Doyle
violation affected the outcome of the defendant’s trial.
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Thus, we conclude that the defendant cannot prevail
under Golding and, consequently, is not entitled to a
new trial.

The judgment is affirmed.

In this opinion the other judges concurred.

LAWRENCE ANDREWS v. COMMISSIONER
OF CORRECTION
(AC 41689)

DiPentima, C. J., and Keller and Moll, Js.
Syllabus

The petitioner, who previously had been convicted of felony murder in
connection with the death of the victim, who died of asphyxia by manual
strangulation and had been found in the basement of an apartment
building, filed a second amended petition for a writ of habeas corpus,
claiming, inter alia, that he received ineffective assistance from the
counsel who had represented him with respect to his criminal trial.
Specifically, he claimed that his trial counsel was ineffective in failing
to investigate and call R as a witness at the criminal trial, and to present
a defense predicated on R’s testimony and a written statement R had
provided to the police, in which R stated that S had confessed to killing
the victim. The habeas court rendered judgment denying the habeas
petition and, thereafter, denied the petition for certification to appeal,
and the petitioner appealed to this court. Held that the habeas court
did not abuse its discretion in denying the petition for certification to
appeal, as the petitioner failed to demonstrate that his claims of ineffec-
tive assistance of counsel were debatable among jurists of reason, that
a court could have resolved the issues in a different manner, or that the
questions raised were adequate to deserve encouragement to proceed
further: the habeas court’s findings that S’s confession to R, which trial
counsel did not present to the jury at the petitioner’s criminal trial, did
not exclude the presence of others in the basement at the time of the
victim’s murder and that R assumed that the petitioner was not with S
when S murdered the victim were not clearly erroneous, as the evidence
in the record did not indicate that S told R that the petitioner was
not present when S murdered the victim, R’s testimony and statement
indicated only that S killed the victim, and the evidence supported the
court’s findings that S’s confession did not exclude the presence of
others at the crime scene when S murdered the victim and that R merely
presumed that the petitioner was absent; moreover, the petitioner failed
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to demonstrate that he was prejudiced by his trial counsel’s alleged
deficient performance because, even if S’s confession to R had been
presented to the jury at the petitioner’s criminal trial, there was no
reasonable probability that the outcome of the trial would have been dif-
ferent.

Argued September 9—officially released November 5, 2019
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Sferrazza, J.; judgment
denying the petition; thereafter, the court denied the
petition for certification to appeal, and the petitioner
appealed to this court. Appeal dismissed.

Patrick S. White, assigned counsel, with whom, on
the brief, was Christopher Y. Duby, assigned counsel,
for the appellant (petitioner).

Timothy J. Sugrue, assistant state’s attorney, with
whom on the brief, were Maureen Platt, state’s attorney,
and Marc G. Ramia, senior assistant state’s attorney,
for the appellee (respondent).

Opinion

MOLL, J. The petitioner, Lawrence Andrews, appeals
from the denial of his second amended petition for a
writ of habeas corpus following the denial of his petition
for certification to appeal. On appeal, the petitioner
claims that the habeas court (1) abused its discretion
in denying his petition for certification to appeal and
(2) erroneously concluded that he failed to establish
that his state and federal constitutional rights to the
effective assistance of counsel were violated.! We con-
clude that the habeas court did not abuse its discretion

! We deem the petitioner’s state constitutional claims abandoned because
he has failed to provide an independent analysis under our state constitution.
See Ham v. Commissioner of Correction, 187 Conn. App. 160, 173 n.3, 201
A.3d 1074, cert. denied, 331 Conn. 904, 202 A.3d 373 (2019).
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in denying the petition for certification to appeal and,
accordingly, dismiss the appeal.

The following facts, as set forth by our Supreme Court
in the petitioner’s direct appeal from his conviction and
as recited by the habeas court in its memorandum of
decision, and procedural history are relevant to our
disposition of the appeal. “On March 21, 1999, a tenant
at 17 Burton Street in the city of Waterbury went to
the basement to retrieve his bicycle and discovered the
partially clothed body of the victim, Michelle McMaster,
lying on the floor. A police investigation subsequently
determined that the cause of her death was asphyxia
by manual strangulation and that the evidence also was
consistent with a sexual assault.

“For nearly one decade, the police were unable to
solve the crime. In 2008 and 2009, however, a purported
eyewitness, Donna Russell, was interviewed on several
occasions by detectives from the Waterbury Police
Department and gave three increasingly detailed writ-
ten statements regarding what she had seen. In her
statements, Russell disclosed that, on the evening of
March 20, 1999, she went to the basement of 17 Burton
Street, a local drug hangout, for the purpose of using
heroin. Upon her arrival, four other people already were
there: the [petitioner], Barry Smith, a man she did not
know but who later was identified from a photographic
array as Orenthain Daniel, and the victim. As Russell
proceeded to inject herself with heroin, she heard the
[petitioner] and the victim arguing about money or
drugs. The argument quickly escalated, and a struggle
ensued, during which the victim was knocked down.
Afraid that something ‘horrible’ was about to happen,
Russell decided to flee. The last thing she saw upon
escaping from the basement was the [petitioner] bend-
ing over the victim and choking her, Smith holding down
her arms, and Daniel pulling down her pants. She also
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heard the victim gasping for air and pleading for Rus-
sell’s help, and the men saying they were going to have
sex with her one way or another.” State v. Andrews,
313 Conn. 266, 270-71, 96 A.3d 1199 (2014).

Our Supreme Court in Andrews also set forth the
following additional facts. On March 6, 2009, the peti-
tioner was arrested and charged with murder. Id., 271
and n.2. “On March 7, 2009, the day after the [petitioner]
was arrested and charged with murder, he gave oral
and written statements to the police regarding his
involvement in the crime. In his statements, the [peti-
tioner] explained that, in 1999, he was a ‘runner’ who
referred drug purchasers to drug sellers and received
drugs in exchange for the referrals. In March, 1999, he
brought the victim to a drug seller for a $100 purchase
of crack cocaine and received $30 worth of crack
cocaine in return. He and the victim then went to the
basement of a house on Burton Street ‘where lots of
people go to get high.” Smith, who also was in the
basement, began to argue with the victim about giving
him some of her crack cocaine. Smith then hit the victim
in her face, which caused her to fall down. Believing
that the crack cocaine was in one of the victim’s hands,
which was clenched, and knowing that she had a fairly
large quantity of the substance, the [petitioner]
explained in his signed, written statement: ‘I thought
to myself, why should [Smith] get all the crack? . . .
I want to get some for myself, so I went at [the victim].
[The victim] was trying to wrestle out from under
[Smith], so I went up to the top of her head and tried
to control her head and get the crack. It was a frenzy.
I grabbed her by the neck and, at one point to control
her, I hit her in the head a couple [of] times. When I
had her by the neck, I was squeezing her neck, trying
to knock the wind out of her. After I had her by the
neck, my hands were mostly on her chest and shoulders,
but I did grab her neck a couple more times. Then
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[Smith] started to choke her, and she started to go out,
by that, I mean, pass out. Then another guy jumped
[in], and he hit her in the stomach. At one point, [Smith]
got a metal thing. It was like some frame of a table or
chair and [he] started to swing at [the victim]. It hit
both me and her. All the while, [Smith] was still choking
her. I was trying to grab at her hand to get the crack,
but she wouldn’t let go. When this was all going on, I
remember seeing [Russell] . . . . I'm not sure when
[Russell] left. The third guy started to pull [the victim’s]
pants down and then [Smith] pulled up her shirt; this
is when [the victim] let go of the crack, when she tried
to hold her pants so they wouldn’t get down. [Smith]
started to choke her again, and, eventually, she went
out. When I mean she went out, her eyes were closed,
she wasn’t fighting no more. I don’t know if she was
dead or not, but she wasn’t moving. I don’t even know
if she was breathing. The third guy was still pulling her
pants down. I knew this was bad, so I got up and got
out of there. I don’t know what happened to the crack.
I'm sure someone tried to get it off the floor.” The [peti-
tioner] later identified Smith and Daniel from photo-
graphic arrays as the other two participants in the
incident.” Id., 311-13.

By way of its operative substitute information filed
on April 27, 2011, the state charged the petitioner with
murder in violation of General Statutes §§ 53a-8 and
b3a-b4a (a), and felony murder, based on the predicate
felony of attempted robbery, in violation of General
Statutes § 53a-54c.? The case was tried to a jury over
the course of approximately two weeks in May and
June, 2011. The petitioner, who was represented by
Attorney Eroll Skyers, testified at trial. The petitioner’s
theory of defense was that he was not present at the

2 General Statutes § 53a-54c was amended by No. 15-211, § 3, of the 2015
Public Acts, which made changes to the statute that are not relevant to this
appeal. For purposes of clarity, we refer to the current revision of the statute.
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Burton Street residence on the night of the victim’s
murder, he had not seen the victim for a couple of years
prior to 1999, and his statement to the police following
his arrest had been the product of deception. Follow-
ing trial, the jury acquitted the petitioner of murder,
but convicted him of felony murder. Subsequently, the
trial court sentenced the petitioner to thirty-five years of
incarceration. The petitioner appealed to our Supreme
Court, which affirmed the judgment of conviction. See
State v. Andrews, supra, 313 Conn. 324.

On October 28, 2014, the petitioner, representing him-
self, filed a petition for a writ of habeas corpus. On April
20, 2017, after assigned habeas counsel had appeared
on his behalf, the petitioner filed his operative three-
count second amended petition for a writ of habeas
corpus (second amended petition).? In counts one and
two of the second amended petition, the petitioner
alleged that, in violation of Brady v. Maryland, 373 U.S.
83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), the
state failed to disclose to him a purportedly exculpatory
written statement given to the Waterbury Police Depart-
ment in 2003 by an individual named Norman Reynolds.
In count three of the second amended petition, the
petitioner alleged that Skyers rendered ineffective assis-
tance by failing (1) to conduct a reasonably diligent
investigation and, thereby, failing to discover Reynolds
as a defense witness, (2) to call Reynolds as a defense
witness, and/or (3) otherwise to provide the petitioner
with a reasonable defense. On June 6, 2017, the respon-
dent, the Commissioner of Correction, filed a return,
leaving the petitioner to his proof.

On December 14, 2017, the habeas court, Sferrazza,
J., held a one day trial. The court heard testimony from
the petitioner, Reynolds, Skyers, and Frank Riccio, who

3On April 18, 2017, the petitioner filed his first amended petition for a
writ of habeas corpus.
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testified as an expert witness on behalf of the petitioner.
On March 29, 2018, the parties filed posttrial briefs.
On April 16, 2018, the court issued a memorandum of
decision denying the second amended petition. There-
after, the petitioner filed a petition for certification to
appeal from the judgment denying the second amended
petition, which the court denied. This appeal followed.
Additional facts and procedural history will be set forth
as necessary.

I

The petitioner first claims that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal from the judgment denying the second
amended petition. We disagree.

We “begin by setting forth the procedural hurdles
that the petitioner must surmount to obtain appellate
review of the merits of a habeas court’s denial of the
[amended] habeas petition following denial of certifica-
tion to appeal. In Simms v. Warden, 229 Conn. 178,
187, 640 A.2d 601 (1994), [our Supreme Court] con-
cluded that . . . [General Statutes] § 52-470 (b) pre-
vents a reviewing court from hearing the merits of a
habeas appeal following the denial of certification to
appeal unless the petitioner establishes that the denial
of certification constituted an abuse of discretion by
the habeas court. In Simms v. Warden, 230 Conn. 608,
615-16, 646 A.2d 126 (1994), [our Supreme Court] incor-
porated the factors adopted by the United States
Supreme Courtin Lozada v. Deeds, 498 U.S. 430, 431-32,
111 S. Ct. 860, 112 L. Ed. 2d 956 (1991), as the appro-
priate standard for determining whether the habeas
court abused its discretion in denying certification to
appeal. This standard requires the petitioner to demon-
strate that the issues are debatable among jurists of
reason; that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
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deserve encouragement to proceed further. . . . A
petitioner who establishes an abuse of discretion
through one of the factors listed above must then dem-
onstrate that the judgment of the habeas court should
be reversed on its merits. . . . In determining whether
the habeas court abused its discretion in denying the
petitioner’s request for certification, we necessarily
must consider the merits of the petitioner’s underlying
claims to determine whether the habeas court reason-
ably determined that the petitioner’s appeal was frivo-
lous.” (Emphasis in original; internal quotation marks
omitted.) Grover v. Commissioner of Correction, 183
Conn. App. 804, 811-12, 194 A.3d 316, cert. denied, 330
Conn. 933, 194 A.3d 1196 (2018).

For the reasons set forth in part II of this opinion,
we conclude that the petitioner has failed to demon-
strate that (1) his claims are debatable among jurists
of reason, (2) a court could resolve the issues in a
different manner, or (3) the questions are adequate to
deserve encouragement to proceed further. Thus, we
conclude that the habeas court did not abuse its discre-
tion in denying the petition for certification to appeal.

II

Turning to the petitioner’s substantive claim on
appeal, the petitioner asserts that the habeas court erro-
neously concluded that he did not sustain his burden
of demonstrating that Skyers rendered ineffective assis-
tance by failing to investigate and call Reynolds as a
witness at the petitioner’s criminal trial and to present
a defense predicated on Reynolds’ testimony and the
written statement provided by Reynolds to the Water-
bury Police Department in 2003. For the reasons set
forth subsequently in this opinion, the petitioner’s
claim fails.

We begin by setting forth the relevant standard of
review and legal principles that govern our review of
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the petitioner’s claim. “The habeas court is afforded
broad discretion in making its factual findings, and
those findings will not be disturbed unless they are
clearly erroneous. . . . Historical facts constitute a
recital of external events and the credibility of their
narrators. . . . Accordingly, [t]he habeas judge, as the
trier of facts, is the sole arbiter of the credibility of
witnesses and the weight to be given to their testimony.
. . . The application of the habeas court’s factual find-
ings to the pertinent legal standard, however, presents
a mixed question of law and fact, which is subject to
plenary review. . . .

“[I]t is well established that [a] criminal defendant
is constitutionally entitled to adequate and effective
assistance of counsel at all critical stages of criminal
proceedings. Strickland v. Washington, [466 U.S. 668,
686, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)]. . . . As
enunciated in Strickland v. Washington, supra, 466 U.S.
687, this court has stated: It is axiomatic that the right
to counsel is the right to the effective assistance of
counsel. . . . A claim of ineffective assistance of coun-
sel consists of two components: [1] a performance
prong and [2] a prejudice prong. To satisfy the perfor-
mance prong . . . the petitioner must demonstrate
that his attorney’s representation was not reasonably
competent or within the range of competence displayed
by lawyers with ordinary training and skill in the crimi-
nal law. . . . To satisfy the prejudice prong, [the peti-
tioner] must demonstrate that there is a reasonable
probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.
. . . The [petitioner’s] claim will succeed only if both
prongs are satisfied.” (Citation omitted; internal quota-
tion marks omitted.) Chance v. Commissioner of Cor-
rection, 184 Conn. App. 524, 533-34, 195 A.3d 422, cert.
denied, 330 Conn. 934, 194 A.3d 1196 (2018).
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The following additional facts are relevant to our
resolution of the petitioner’s claim. At the habeas trial,
the petitioner called Reynolds as a witness. Reynolds
testified that, in 1999, while he was incarcerated at the
Brooklyn Correctional Institution, Smith confessed to
Reynolds that he had murdered the victim. Reynolds
further testified that, after hearing Smith’s confession,
Reynolds contacted the Office of the State’s Attorney,
which ultimately led to a meeting between Reynolds
and the Waterbury Police Department in 2003, during
which Reynolds provided the police with a signed,
sworn written statement (Reynolds’ statement). Rey-
nolds’ statement, which was admitted into evidence at
the habeas trial, provided, in pertinent part, the follow-
ing regarding Smith’s confession: “[Smith] said that he
ha[d] something to get off his chest that['d] been eating
him up inside. [Reynolds] asked him what it was and
[Smith told Reynolds] he killed [the victim], he said that
it was an accident, he did not mean to kill her. [Smith]
said that one night he was up on Burton Street. He said
that he was running [drug] sales for ‘Boo-Boo’ Slade.
[The petitioner] was also running sales. At one point,
[the victim] showed up and [the petitioner] brought her
to a house on Burton Street to get high. [Smith] said
that he also went to Burton Street with them to get
high. Boo-Boo Slade also showed up at the house and
all of them ‘tricked’ with [the victim], meaning that they
had sex with her. [Smith] said that after this, he and
Boo-Boo went back outside and he was running drug
sales for [Boo-Boo] Slade. [Smith] said that he would
go back to where [the victim] was on Burton Street,
and get some money so he could [buy] some more base
to smoke with [the victim]. At one time, [Smith] said
that he went back to smoke some base with [the victim],
he began to have sex with [the victim]. He said one leg
was out of her pants. He said [the victim] began resist-
ing him, and [Smith] said that he started hitting her and
smacking her around. [Smith] said that [the victim] tried
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pushing him off her, and he began choking her and
smacking her because she was fighting back. [Smith]
said that after that, he left Burton Street. [Smith] told
[Reynolds] that it was an accident, he didn’t mean to
kill her.”™

Reynolds also testified that in February, 2012, he
provided testimony in a separate jury trial held in a
criminal matter filed against Smith.” The transcripts of
Reynolds’ testimony at Smith’s trial, which were admit-
ted into evidence at the habeas trial, reflect that Rey-
nolds provided the following testimony, in pertinent
part, on direct examination concerning Smith’s con-
fession:

“Q. And what was it that [Smith] told you?
“A. [Smith] told me he killed [the victim].

“Q. Tell us in as much detail as you can remember
what specifically [Smith] told you.

“A. He said there was him, [the petitioner] . . . [a]nd
another guy named [Boo-Boo] Slade, they [were] run-
ning [narcotic] sales for them and they were getting
high on Burton Street in the basement—I believe, the
basement. And they brought [the victim] down there
and they—they—had sex with [her] for drugs.’®

4 The evidence introduced at the habeas trial reflects that the petitioner
was also known as “Pretty Rick” and that Smith was also known as “Smooth.”
For purposes of clarity, we refer to them as the petitioner and Smith,
respectively, throughout this opinion.

® With respect to the victim’s murder, Smith was charged with murder in
violation of § 53a-54a (a) and felony murder in violation of § 53a-54c. Follow-
ing trial, Smith was convicted of both counts and, subsequently, the trial
court sentenced him to sixty years of incarceration. Our Supreme Court
affirmed Smith’s judgment of conviction on appeal. See State v. Smith, 313
Conn. 325, 360, 96 A.3d 1238 (2014).

% The transcript of Reynolds’ testimony at Smith’s trial reflects that Rey-
nolds testified that “they brought Boo-Boo down there and they — they —
had sex with him for drugs.” (Emphasis added.) Reynolds’ subsequent
testimony suggests, however, that it was the victim, not “Boo-Boo,” who
was brought to the basement and with whom the petitioner, Smith, and
“Boo-Boo” had sex.
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“Q. And then what happened after that, what did
[Smith] tell you?

“A. They—they left—back up—[Smith] said they
went back up and started running more sales—

“Q. Who's they went back up?

“A. Him, [the petitioner], and [Boo-Boo].

% sk ock

“Q. And after they had had sex with [the victim] down
in the basement what happened after that, what did
they—what did [Smith] . . . tell you happened after
that?

“A. [Smith] said they went upstairs, they went back
up, them three, [the victim] was still downstairs I
believe. Then [Smith] said he went back downstairs to
get more money from [the victim], I believe, to get more
money from her. . . .

“Q. [Smith] goes back down to [the victim] to get
more money.

“A. Right.
“Q. Okay.

“A. And I guess they were starting to [get] high and
said they’d been having sex again.

“Q. Who said they were having sex again?

“A. [Smith]. He described to me how—he had one
pant—one—one—one of her pant legs off of her, one
was on, one was off. He was having sex and she started
resisting and he wouldn’t stop and that’s when he
started just punching, strangling, choking her.

“Q. Who told you that [Smith] was choking her?
“A. [Smith] told me that.
“Q. Any doubt about that?

“A. That’s what [Smith] said to me so, no.
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“Q. How about the smacking around or punching her,
who told you that?

“A. [Smith] did.
“Q. And what happened after that?

“A. [Smith] was choking her and he says it was an
accident.” (Emphasis in original; footnote added.)

Additionally, the petitioner’s counsel elicited the fol-
lowing relevant testimony from Reynolds on direct
examination at the habeas trial:

“Q. And just kind of with respect to [the petitioner’s]
involvement, did your testimony [at Smith’s trial] kind
of involve what [the petitioner] had to [do] with this
whole case?

“A. Actually, I believe [the petitioner] had nothing to
do with it at all because it was about [Smith].

“Q. So what did [Smith], his conversation with you,
his—well, we’'ll call—

“A. The only thing that [Smith] mentioned about [the
petitioner] is that [the petitioner] had bought a house,
and that was just what he said to me. I don’t know if
that actually happened. [Smith] never implicated [the
petitioner] in committing a crime with him. None of
the sorts, and I never heard that [the petitioner] had
anything to actually do with the crime.

“Q. So when [Smith] confided in you, when he con-
fessed to you . . . his confession basically was that he
was downstairs in a basement with [the petitioner] and
with [the victim] and another individual. Correct?

“A. I don't—I can’t recall who he said he, who he
was down there with. It’s been some time, but I can’t
recall what he said.

% sk osk
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“Q. So you testified [at Smith’s trial] that [the peti-
tioner]—well, [Smith] told you that [the petitioner] was
down in that basement at one point?

“A. Yes. Yes.

“Q. However, [the petitioner] left, and when he left
[the victim] was still alive?

“A. Yes.

k sk sk

“Q. So that’s [what Smith] confided in you that . . .
he went back down to that basement alone without
[the petitioner]?

“A. Right.
“Q. And he accidentally killed [the victim]?
“A. Yes.

“Q. And [the petitioner] was not present when that
happened?

“A. Not at all. Never mentioned [the petitioner] being
back down there at the time.

“Q. Are you aware that [the petitioner] also had a
trial in the death of [the victim]?

“A. Yeah. Which I was kind of surprised at.
“Q. And why were you surprised?

“A. Because [the petitioner] wasn’t there, wasn't pres-
ent at the time when [the victim] was killed based on
what [Smith] had said to me. . . .

“Q. And if you had been asked to testify in [the peti-
tioner’s] case, would you have testified?

“A. There would be nothing to testify to because I
knew nothing of him being in the basement at the time
of the murder.
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“Q. Well, if they ask you about what [Smith] had told
you and how he had confided in you, would you have
testified to that?

“A. I would testify what [Smith] had said to me, yes.”

On cross-examination, the respondent’s counsel elic-
ited the following relevant testimony from Reynolds:

“Q. And who sexually assaulted the victim according
to your conversation with [Smith]?

“A. According to me, I believe [Smith] said him and
someone else had sex with her. I guess a group of
people. I don’t know specifically who, but he said—I
know he said they, and I don’t know who’s they are.

ok sk
“Q. You had testified earlier, and I'll have the court
reporter read it back for you if we need to. When I
asked you whether or not [Smith] knew who sexually
assaulted [the victim], did you or did you not say that

there were other people there and you used the word
they? Did you or did you not testify to that?

“A. Yes. I did say that.

“Q. Okay. So did [Smith] indicate in your conversation
with him that there were other people present at the
time of the murder?

“A. Yes.

“Q. Okay. Did [Smith] indicate who else was present
at the time that [the victim] was murdered?

“A.Ican’t recall that if someone else was present or—

“Q. Did [Smith] indicate whether or not other people
were present when [the victim] was sexually assaulted?

“A. Yes.
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“Q. And who did [Smith] indicate was present while
[the victim] was sexually assaulted?

“A. T can’t recall.”

On redirect examination, the petitioner’s counsel
then elicited the following relevant testimony from
Reynolds:

“Q. And now I'm just going to try to clarify your
testimony with respect to your statement. I think you
might have gotten a little confused. So—

“A. Yeah.

“Q. You testified [o]n February 29 of 2012 [at Smith’s
trial,] that [Smith] told you the three individuals were
downstairs tricking with [the victim]?

“A. Yes.

“Q. And then that those three individuals then went
back upstairs?

“A. Um-hum.

“Q. And one of those individuals who left and went
back upstairs was [the petitioner]?

“A. Yes.
“Q. And then [Smith] alone went back downstairs?
“A. Went back downstairs, yes. . . .

“Q. So what was your testimony with respect to after
[the petitioner] had left being downstairs with [the
victim]?

“A. Yeah. He went back downstairs.
“Q. Who's he?

“A. [Smith] . . . went back downstairs and began to
have sex with [the victim].
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“Q. And is that when [Smith] began sexually
assaulting [the victim]?

“A. Yes.

“Q. And at that point in time, did [Smith] say that
that is when he accidentally killed [the victim]?

“A. Right. [Smith] said it was an accident.

“Q. And he told you that at that point in time [the
petitioner] was not present?

“A. [The petitioner] was not there. He left, went
upstairs, and he went—[Smith] went back downstairs
by himself.

“Q. So [the petitioner] was not present when—
“A. Was not present.

“Q. —[the victim] was killed by [Smith]?

“A. Correct.”

In its memorandum of decision, after disposing of
the petitioner’s Brady claims,” the habeas court
addressed the petitioner’s ineffective assistance of
counsel claim. The court summarized the petitioner’s
claim as follows: “Essentially, the petitioner faults [Sky-
ers] for failing to obtain a copy of Reynolds’ statement,
to have Reynolds interviewed, and to call Reynolds as
a witness at the petitioner’s criminal trial. The putative
utility of Reynolds’ testimony would have been to
inform the jury that Smith never implicated anyone
else when he sought catharsis by painfully revealing to

“"In counts one and two of the second amended petition, the petitioner
alleged that the state violated Brady by failing to disclose Reynolds’ state-
ment to the petitioner. In its memorandum of decision, the habeas court
rejected those claims, determining that Reynolds’ statement, verbatim, was
contained in an arrest warrant application, which Skyers had received and
reviewed shortly after he had been assigned as the petitioner’s criminal
defense counsel. The petitioner does not challenge on appeal the portion
of the judgment denying his Brady claims.
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Reynolds that he ‘accidentally’ killed the victim when
subduing her. The petitioner further submits that had
Reynolds so testified, then it is reasonably probable
that the jury would have acquitted the petitioner.” The
court proceeded to reject this claim.

First, the court concluded that the petitioner could
not prevail on the ground that Skyers’ poor investiga-
tion deprived the petitioner of the content of Reynolds’
statement because, as it had found in denying the peti-
tioner’s Brady claims, Reynolds’ statement was incor-
porated, verbatim, in an arrest warrant application,
which Skyers had received and reviewed shortly after
having been assigned as the petitioner’s criminal
defense counsel. Then, assuming, arguendo, that Skyers
rendered deficient performance by failing to call Rey-
nolds as a witness at the petitioner’s criminal trial, the
court concluded that the petitioner failed to demon-
strate prejudice. The court found that Reynolds stated
that “because Smith never mentioned coparticipants
in the shake-down of the victim when he killed her,
Reynolds assumed no one else was involved” in the
victim’s murder. (Emphasis in original.) The court
determined that, although Reynolds would have been
permitted to testify as to Smith’s “expiation” at the
petitioner’s criminal trial, evidence regarding Reynolds’
“assumption” that no one other than Smith was involved
in the victim’s murder would have been inadmissible
as a lay opinion not based on personal knowledge. In
addition, the court determined that, had evidence of
Smith’s confession to Reynolds been introduced at the
petitioner’s criminal trial, it was highly improbable that
the jury would have drawn the inference that there
were no other individuals present when Smith killed
the victim because of the “other damning evidence”
presented against the petitioner. Specifically, the court
stated that (1) Russell testified at the petitioner’s crimi-
nal trial that she was in the basement of the Burton
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Street residence on the night of the victim’s murder
and (a) saw the victim with the petitioner, Smith, and
Daniel, (b) heard the petitioner and the victim arguing
about drugs, (c) observed the petitioner choke the vic-
tim while Smith pinned her arms down and Daniel
removed her clothing, and (d) heard the three men
threaten the victim that they were going to have sex
with her “one way or the other,” and (2) the petitioner’s
written statement following his arrest corroborated
Russell’s testimony and incriminated him, as he admit-
ted that he grabbed the victim by her neck and hit her
and that Smith subsequently began to choke the victim,
at which point she “started to go out . . . .” The court
found that both Smith’s confession to Reynolds and the
petitioner’s written statement were consistent to the
extent that Smith caused the victim’s death, and that
“Reynolds’ memory of Smith’s confession lacked refer-
ence to others, but it fail[ed] to exclude others, also.”
For these reasons, the court “retain[ed] high confidence
in the jury’s verdict despite the addition of Reynolds’
recollection [of Smith’s confession to Reynolds] to
that mix.”

On appeal, the petitioner claims that the habeas court
erred in concluding that he failed to establish that Sky-
ers’ alleged deficient performance—namely, Skyers’
failure to investigate and call Reynolds as a witness at
the petitioner’s criminal trial and to present a defense
predicated on Reynolds’ statement and testimony—
prejudiced him.® Specifically, the petitioner contends
that the evidence in the record establishes that Smith
told Reynolds that the petitioner was not in the base-
ment of the Burton Street residence with Smith when
Smith murdered the victim and, thus, the court’s factual

8 The petitioner does not claim on appeal that the habeas court erred in
rejecting his specific argument that Skyers rendered ineffective assistance
by conducting an inadequate investigation that deprived the petitioner of
the content of Reynolds’ statement.
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findings that Smith’s confession to Reynolds did not
exclude the presence of others at the time of the victim’s
death and that Reynolds merely assumed that the peti-
tioner was not present when the victim was murdered
were clearly erroneous. The petitioner further contends
that Smith’s confession would have exonerated the peti-
tioner of felony murder by establishing that Smith,
alone, murdered the victim and that the petitioner was
not present when the murder was committed.’ There-
fore, the petitioner asserts, there is a reasonable proba-
bility that the outcome of his criminal trial would have
been different had the jury been presented with Rey-
nolds’ statement and testimony from Reynolds regard-
ing Smith’s confession to Reynolds. The respondent
argues that the court’s findings are supported by the
record and that the court correctly concluded that the
petitioner failed to demonstrate prejudice, inter alia,
because it was not reasonably probable that evidence
regarding Smith’s confession to Reynolds, even if it had
been introduced at the petitioner’s criminal trial, would
have changed the outcome of the trial. We agree with
the respondent.’

% General Statutes § 53a-54c provides: “A person is guilty of murder when,
acting either alone or with one or more persons, such person commits or
attempts to commit robbery, home invasion, burglary, kidnapping, sexual
assault in the first degree, aggravated sexual assault in the first degree,
sexual assault in the third degree, sexual assault in the third degree with a
firearm, escape in the first degree, or escape in the second degree and, in
the course of and in furtherance of such crime or of flight therefrom, such
person, or another participant, if any, causes the death of a person other
than one of the participants, except that in any prosecution under this
section, in which the defendant was not the only participant in the underlying
crime, it shall be an affirmative defense that the defendant: (1) Did not
commit the homicidal act or in any way solicit, request, command, impor-
tune, cause or aid the commission thereof; and (2) was not armed with a
deadly weapon, or any dangerous instrument; and (3) had no reasonable
ground to believe that any other participant was armed with such a weapon
or instrument; and (4) had no reasonable ground to believe that any other
participant intended to engage in conduct likely to result in death or serious
physical injury.”

10'We observe that “[a] court need not determine whether counsel’s perfor-
mance was deficient before examining the prejudice suffered by the [peti-
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We first turn to the petitioner’s argument that the
habeas court’s factual findings that Smith’s confession
to Reynolds did not exclude the presence of others in
the basement of the Burton Street residence when
Smith killed the victim and that Reynolds only assumed
that no one else was with Smith when Smith killed the
victim are clearly erroneous. We are not persuaded.

“IA] finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.”
(Internal quotation marks omitted.) Ham v. Commsis-
stoner of Correction, 187 Conn. App. 160, 173, 201 A.3d
1074, cert. denied, 331 Conn. 904, 202 A.3d 373 (2019).

Contrary to the petitioner’s assertion, the evidence
in the record does not indicate that Smith told Reynolds
that the petitioner was not present when Smith mur-
dered the victim. Both Reynolds’ statement and Rey-
nolds’ testimony at Smith’s trial indicate that Smith
killed the victim, but neither suggests that Smith stated

tioner] as a result of the alleged deficiencies. . . . If it is easier to dispose
of an ineffective claim on the ground of lack of sufficient prejudice . . . that
course should be followed.” (Internal quotation marks omitted.) Dupigney
v. Commeissioner of Correction, 183 Conn. App. 852, 860, 193 A.3d 1274,
cert. denied, 330 Conn. 942, 195 A.3d 1135 (2018). Here, as it was permitted
to do, the habeas court assumed, arguendo, that Skyers’ performance was
deficient and proceeded to consider whether the petitioner had demon-
strated prejudice. Thus, although the parties, in their respective appellate
briefs, have analyzed whether Skyers’ performance was deficient, we need
not address the performance prong of Strickland on appeal. Id. We briefly
note, however, that the petitioner’s proposed theory of defense predicated
on Reynolds’ statement and testimony—that the petitioner, although present
at the Burton Street residence on the night of the victim’s murder, was not
with Smith in the basement when Smith murdered the victim—would have
wholly contradicted the theory of defense presented by the petitioner, based
on his own testimony, that he was not at the Burton Street residence at all
that night.
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to Reynolds that the petitioner was not present at the
time of the victim’s death. At the habeas trial, Reynolds’
testimony on direct examination, coupled with excerpts
of Reynolds’ testimony from Smith’s trial, indicate that
Reynolds “believe[d]” that the petitioner had nothing
to do with the victim’s murder, that Smith never impli-
cated the petitioner in the victim’s murder, that he had
“never heard” of the petitioner being involved in the
victim’s murder, that Smith never “mentioned” the peti-
tioner accompanying Smith when Smith murdered the
victim, that the petitioner was not present when the
victim was murdered “based on what [Smith] had said
to [him],” and that Smith had returned to the basement
alone after Smith, the petitioner, and a third individual
had exited the basement at some point prior to the
victim’s death. None of the foregoing evidence reflects
that Smith ever stated to Reynolds that the petitioner
was not present at the time that Smith murdered the
victim; instead, it supports the court’s findings that
Smith’s confession did not exclude the presence of oth-
ers at the crime scene when Smith murdered the victim
and that Reynolds merely presumed that the petitioner
was absent. On redirect examination, the petitioner’s
counsel asked Reynolds explicitly whether Smith had
told him that the petitioner was not present when Smith
murdered the victim. Reynolds testified in response:
“[The petitioner] was not there. He left, went upstairs,
and he went—[Smith] went back downstairs by him-
self.” Reynolds then reiterated that the petitioner “[w]as
not present” when Smith Kkilled the victim. Notably,
however, Reynolds did not testify that Smith told him
that the petitioner was absent from the crime scene
when the victim died; rather, he repeated his prior testi-
mony, untethered to any particular statement by Smith,
that the petitioner was not present when Smith mur-
dered the victim.

Following our careful review of the record, we con-
clude that the court’s findings that Smith’s confession
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to Reynolds did not exclude the presence of others in
the basement of the Burton Street residence at the time
of the victim’s murder and that Reynolds assumed that
the petitioner was not with Smith when Smith murdered
the victim are amply supported by the evidence in the
record, and we are not left with a definite and firm
conviction that the court committed a mistake. Thus,
the court’s findings are not clearly erroneous.

B

Having concluded that the habeas court’s findings
contested by the petitioner are not clearly erroneous,
we now address the petitioner’s claim that the court
erred in concluding that the petitioner failed to satisfy
the second prong of Strickland. This claim is unavailing.

“When defense counsel’s performance fails the [first
prong of Strickland], a new trial is required if there
exists a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding
would have been different. . . . The question, there-
fore, is whether there is a reasonable probability that,
absent the errors, the [fact finder] would have had a
reasonable doubt respecting guilt. . . . A reasonable
probability is a probability sufficient to undermine con-
fidence in the outcome. . . . In assessing prejudice
under Strickland, the question is not whether a court
can be certain counsel’s performance had no effect on
the outcome or whether it is possible a reasonable
doubt might have been established if counsel acted
differently. . . . Instead, Strickland asks whether it is
reasonably likely the result would have been different.
. . . The likelihood of a different result must be sub-
stantial, not just conceivable.” (Citation omitted; inter-
nal quotation marks omitted.) Dupigney V.
Commissioner of Correction, 183 Conn. App. 852, 859,
193 A.3d 1274, cert. denied, 330 Conn. 942, 195 A.3d
1135 (2018).
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We agree with the habeas court that the petitioner
failed to demonstrate that he was prejudiced by Skyers’
alleged deficient performance because, even if Smith’s
confession to Reynolds had been presented to the jury
at the petitioner’s criminal trial, there is no reasonable
probability that the outcome of the trial would have
been different. Russell testified at the petitioner’s crimi-
nal trial, inter alia, that she observed the petitioner
choking the victim in the basement of the Burton Street
residence alongside Smith and another individual. In
addition, in a written statement to the police, the peti-
tioner admitted to grabbing the victim by the neck and
hitting her, and he observed Smith choke the victim
until “she started to go out . . . .” As the court reason-
ably determined, Russell’s testimony and the petition-
er’'s written statement constituted “damning evidence”
inculpating the petitioner for felony murder. Moreover,
as we concluded in part IT A of this opinion, the court
found, without error, that Smith’s confession to Rey-
nolds did not exclude the presence of others, which
would include the petitioner, at the time that Smith
murdered the victim. As the court further found, Smith’s
confession corroborated the petitioner’s account that
Smith caused the victim’s death. Given the totality of the
incriminating evidence introduced at the petitioner’s
criminal trial, we are not convinced that Smith’s con-
fession to Reynolds would have affected the jury’s ver-
dict and, thus, the petitioner has failed to undermine
our confidence in the outcome of his criminal trial.

In sum, we conclude that the habeas court properly
determined that the petitioner failed to establish that
he was prejudiced by Skyers’ alleged deficient perfor-
mance. Therefore, the court did not abuse its discretion
in denying the petitioner’s petition for certification to
appeal.

The appeal is dismissed.

In this opinion the other judges concurred.
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STATE OF CONNECTICUT v. ANTHONY CARTER
(AC 41656)

DiPentima, C. J., and Alvord and Pellegrino, Js.
Syllabus

The defendant, who had been convicted of the crimes of assault in the first
degree, attempt to commit assault in the first degree, risk of injury to
a child and criminal possession of a firearm, appealed to this court from
the judgment of the trial court dismissing his motion to set aside the
judgment of conviction. The court dismissed the defendant’s motion to
set aside the judgment, filed in 2017, on the ground of collateral estoppel
in that the defendant’s claim of “after-discovered fraud” on the court
had already been considered and rejected multiple times before, includ-
ing, most recently, when the trial court denied a motion to open and
set aside the judgment he had filed in 2010, which alleged, inter alia,
fraud concerning ballistics evidence. Alternatively, the court concluded
that it lacked subject matter jurisdiction over the 2017 motion to set
aside the judgment and that, even if the defendant could make out a
cognizable fraud claim, no fraud exception exists to the finality of crimi-
nal judgments. Held that the defendant could not prevail on his claim
that the trial court erred in dismissing his 2017 motion to set aside the
judgment of conviction, as the defendant’s appeal was rendered moot
because he failed to challenge all independent grounds for the court’s
adverse ruling: although the defendant claimed that it was error for the
trial court to find that it lacked subject matter jurisdiction over the 2017
motion to set aside the judgment, he failed to challenge the court’s
independent ground for dismissing the 2017 motion to set aside the
judgment, namely, that the defendant’s claim was substantively the same
as others he had made multiple times before, most recently in 2010,
and, thus, was collaterally estopped, and, therefore, even if this court
agreed with the defendant on the merits of his subject matter jurisdiction
claim, there was no practical relief that could be afforded to him in
light of the unchallenged collateral estoppel basis for the trial court’s
dismissal; accordingly, the defendant’s claims were moot and this court
was without subject matter jurisdiction over his appeal.

Argued September 11—officially released November 5, 2019
Procedural History

Substitute information charging the defendant with
the crimes of assault in the first degree, attempt to
commit assault in the first degree, risk of injury to a
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child and criminal possession of a firearm, brought to
the Superior Court in the judicial district of Hartford
and tried to the jury before Mulcahy, J.; verdict and
judgment of guilty; thereafter, the court, Schuman, J.,
granted the state’s motion to dismiss the defendant’s
motion to set aside the judgment; subsequently, the
court, Schuman, J., denied the defendant’s motion for
reconsideration; thereafter, the court, Schuman, J., dis-
missed the defendant’s motion to set aside the judg-
ment, and the defendant appealed to this court.
Appeal dismissed.

Anthony Carter, self-represented, the appellant
(defendant).

Lisa A. Riggione, senior assistant state’s attorney,
with whom, on the brief, were Gail P. Hardy, state’s
attorney, and Richard J. Rubino, senior assistant state’s
attorney, for the appellee (state).

Opinion

ALVORD, J. The self-represented defendant, Anthony
Carter, appeals from the trial court’s dismissal of his
motion to set aside a judgment of conviction imposed
on August 2, 2002. On appeal, the defendant claims that
(1) the prosecutor committed fraud by writing in the
state’s response to the defendant’s motion for reconsid-
eration, dated June 2, 2017, that it was not “[t]he appro-
priate mechanism” to secure relief and that a “motion
for a new trial or a motion to set aside the judgment”
would be; (2) the court’s determination that it lacked
subject matter jurisdiction over his motion to set aside
his judgment of conviction was erroneous; and (3) even
if the court did not err in its subject matter jurisdiction
determination, the state “[submitted] to the jurisdiction
of the court.” The state argues, in part, that because
the defendant fails to challenge all independent grounds
for the court’s adverse ruling, his appeal is rendered
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moot. We agree with the state. Accordingly, we dismiss
the defendant’s appeal.!

The following relevant facts are set forth in our deci-
sion from one of the defendant’s prior appeals. State
v. Carter, 139 Conn. App. 91, 55 A.3d 771 (2012), cert.
denied, 307 Conn. 954, 58 A.3d 974 (2013). “[T]he defen-
dant’s prosecution arose from the terrible conse-
quences of a drug turf war, in which a stray bullet fired
from the defendant’s gun struck and seriously injured
a seven year old girl. . . . Following a jury trial, the
defendant was convicted of assault in the first degree
in violation of General Statutes § 53a-59 (a) (5), attempt
to commit assault in the first degree in violation of
General Statutes §§ 53a-49 (a) (2) and 53a-59 (a) (5),
risk of injury to a child in violation of General Statutes
§ 53-21 (a) (1) and criminal possession of a firearm in
violation of General Statutes § 53a-217 (a) (1), and the
court rendered judgment accordingly. The court sen-
tenced the defendant to a total effective term of twenty-
seven years incarceration.” (Internal quotation marks
omitted.) Id., 92.

On June 20, 2017, the defendant filed a motion to set
aside the judgment.? Therein, the defendant claimed
“after-discovered fraud on the court.” (Internal quota-
tion marks omitted.) In his memorandum of law in
support of the operative motion, the defendant
expounded “that the prosecution altered, concealed
and/or removed from the trial proceedings documents
prepared by the Hartford Police Department with pur-
pose to impair its verity and availability, and that the
prosecution passed the altered document off to the
defense, representing it to be ‘[simply] a distance’ mea-
surement, knowing it to be false.” On August 3, 2017,

! Because we dismiss the defendant’s claims as moot, we do not reach
the merits of his claims.

% For ease of reference, the defendant’s motion to set aside the judgment
will hereinafter be referred to as the operative motion.
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the state moved to dismiss the operative motion,
arguing that the trial court lacked subject matter juris-
diction. The trial court, Schuman, J., granted the state’s
motion on October 30, 2017.2

In the court’s ruling, it detailed part of the defendant’s
“voluminous history” of postconviction litigation,
including a motion to open and set aside the judgment
of conviction filed in 2010. The defendant based his
2010 motion on “fraud concerning ballistics evidence
and reports prepared by the Hartford Police Depart-
ment about that evidence.” (Internal quotation marks
omitted.) That motion was denied by the court, Gold,
J., on two grounds: (1) “the motion was filed well
beyond the four month period after the entry of the
criminal conviction and judgment”; and (2) “the motion
was barred by collateral estoppel in that Judge Nazzaro
had rejected the same claim in the defendant’s third
habeas petition.” Applying this history to the operative
motion, Judge Schuman concluded that the defendant’s
claim bore “only semantic differences from the defen-
dant’s claim . . . raised in [the 2010] motion to open.”
As that claim had already been considered and rejected
multiple times before, most recently by Judge Gold and
this court, the trial court concluded that it “necessarily
must grant the state’s motion to dismiss . . . .”

The court further concluded that, even if the defen-
dant’s claim were to be treated as distinct from the
one he had raised in 2010, the operative motion still
warranted dismissal. First, the court cited to State v.
Carrillo Palencia, 162 Conn. App. 569, 580-82, 132 A.3d
1097, cert. denied, 320 Conn. 927, 133 A.3d 459 (2016),
for the proposition that “absent a statute or rule to the
contrary, the Superior Court loses jurisdiction over the

3 The defendant filed a motion to reconsider the dismissal of the operative
motion. That motion was denied by Judge Schuman on November 21, 2017.

* Judge Gold’s decision was affirmed by this court. State v. Carter, supra,
139 Conn. App. 93.
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defendant’s conviction at the time of sentencing,” a
principle that “applies to a postconviction ‘motion to
open judgment.’ ” The court stated that the defendant’s
motion to set aside the judgment was substantively the
same as a motion to open the judgment “and, therefore,
falls under the same rule.” Second, the court rejected
the defendant’s argument that, under Connecticut law,
there is a fraud exception to the general finality rule for
criminal judgments and that, even if such an exception
existed, the defendant’s claim was “too vague to label
it definitively as one of fraud on the court.”

The defendant filed the present appeal on May 17,
2018. In the defendant’s preliminary statement of issues,
he claimed that the trial court abused its discretion by
dismissing the operative motion after determining “it
did not have subject matter jurisdiction . . . .” In the
defendant’s appellate brief, he raises three claims,
which are set forth in the opening paragraph of this
decision. The defendant does not, however, claim that
the court’s collateral estoppel ruling was erroneous.’

The state argues that even if the court “incorrectly
determined that it lacked jurisdiction to set aside the
judgment,” the court’s ruling “dismissing the [operative]
motion on the basis of collateral estoppel . . . stand[s]
unchallenged.” According to the state, the defendant’s
failure to challenge the court’s collateral estoppel ruling
renders moot his appeal under State v. Lester, 324 Conn.
519, 1563 A.3d 647 (2017), leaving this court without
subject matter jurisdiction.

5 At oral argument before this court, the defendant argued that, because
the trial court sua sponte raised the issue of collateral estoppel in its ruling
on the operative motion, the defendant had no notice of that issue in order
to make an adequate record. Because the defendant advanced this claim
for the first time during oral argument, we decline to consider it. See State v.
Marcelino S., 118 Conn. App. 589, 592 n.4, 984 A.2d 1148 (2009) (“[a]ppellate
courts generally do not consider claims raised for the first time at oral
argument”), cert. denied, 295 Conn. 904, 988 A.2d 879 (2010).
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“Mootness is a question of justiciability that must be
determined as a threshold matter because it implicates
[an appellate] court’s subject matter jurisdiction

. . .7 (Internal quotation marks omitted.) Id., 526.
“Because courts are established to resolve actual con-
troversies, before a claimed controversy is entitled to
aresolution on the merits it must be justiciable. Justicia-
bility requires (1) that there be an actual controversy
between or among the parties to the dispute . . . (2)
that the interests of the parties be adverse . . . (3) that
the matter in controversy be capable of being adjudi-
cated by the judicial power . . . and (4) that the deter-
mination of the controversy will result in practical relief
to the complainant.” (Internal quotation marks omit-
ted.) Id., citing State v. Nardini, 187 Conn. 109, 111-12,
445 A.2d 304 (1982). “[I]t is not the province of appellate
courts to decide moot questions, disconnected from the
granting of actual relief or from the determination of
which no practical relief can follow. . . . In determin-
ing mootness, the dispositive question is whether a suc-
cessful appeal would benefit the plaintiff or [the]
defendant in any way.” (Emphasis omitted; internal quo-
tation marks omitted.) State v. Holley, 174 Conn. App.
488, 504, 167 A.3d 1000, cert. denied, 327 Conn. 907,
170 A.3d 3 (2017), cert. denied, U.S. , 138 S. Ct.
1012, 200 L. Ed. 2d 275 (2018).

In the present case, when the court dismissed the
operative motion, it relied on two independent grounds.
The court first concluded that the defendant’s claim
was substantively the same as others he made multiple
times before—most recently in 2010—and, thus, was
collaterally estopped. The court concluded, alterna-
tively, that it lacked subject matter jurisdiction over
the operative motion, and that, even if the defendant
could make out a cognizable fraud claim, no fraud
exception exists to the finality of criminal judgments.
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On appeal, the defendant claims that it was error for
the court to find it lacked subject matter jurisdiction
over the operative motion because “a trial court,
whether civil or criminal, never loses jurisdiction over
a judgment obtained by fraud.” The defendant did not,
however, claim that the court’s reliance on collateral
estoppel was erroneous. Thus, even if we were to agree
with the defendant on the merits of his subject matter
jurisdiction claim, we would be incapable of providing
him any practical relief in light of the unchallenged
collateral estoppel basis for the court’s dismissal. See
State v. Lester, supra, 324 Conn. 527-28 (dismissing
as moot defendant’s appeal of trial court’s granting of
state’s motion in limine because there were “indepen-
dent bases for the trial court’s exclusion of the evidence

. that the defendant [had] not challenged in [his]
appeal”); State v. Holley, supra, 174 Conn. App. 506-507
(dismissing defendant’s appeal as moot with respect to
suppression of evidence claim because defendant did
not challenge independent, verbal consent basis for
upholding trial court’s decision). Therefore, the defen-
dant’s claims are moot, and we are without subject
matter jurisdiction over his appeal.

The appeal is dismissed.

In this opinion the other judges concurred.

ANTHONY CARTER ». STATE OF CONNECTICUT
(AC 40914)

DiPentima, C. J., and Alvord and Pellegrino, Js.
Syllabus

The petitioner, who had been convicted of the crimes of assault in the first
degree, attempt to commit assault in the first degree, risk of injury to
a child and criminal possession of a firearm, filed a petition for a new
trial, alleging that he had been convicted due to fraud by the prosecutor.
The trial court granted the motion for summary judgment filed by the
respondent, the state of Connecticut, on the ground that the petitioner
had filed the petition for a new trial past the applicable three year statute
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of limitations ([Rev. to 2001] § 52-582). The petitioner filed a motion for
reconsideration in August, 2017, which the court denied in September,
2017, and the petitioner appealed to this court. In February, 2018, the
petitioner filed a petition for certification to appeal from the denial of
the petition for a new trial and a request for leave to file a late petition
for certification, which the trial court denied. Subsequently, the peti-
tioner filed a motion for reconsideration, which the court denied. On
appeal, the petitioner claimed, inter alia, that the trial court abused its
discretion by denying his late petition for certification to appeal. Held
that the trial court properly denied the petitioner’s request for permission
to file a late petition for certification, as the petitioner failed to demon-
strate how the court’s ruling, based on the court’s finding of a lack of
good cause for the petitioner’s delay, satisfied any of the criteria that
constitutes an abuse of discretion; the record revealed that there was
a delay of over four months from when the August, 2017 motion for
reconsideration was denied and when the petitioner filed the petition
for certification and the request for leave to file a late petition for
certification, which was far beyond the statutory (§ 54-95 [a]) ten day
time frame, and although the petitioner attributed the filing delay to
errors by the office of the clerk, which incorrectly returned the petition
to him, the trial court’s order demonstrated that it properly considered
the reasons for the petitioner’s delay in filing the petition, and the
petitioner did not explain how the alleged clerical error by the clerk’s
office led to an over four month delay in filing the petition.

Argued September 11—officially released November 5, 2019
Procedural History

Petition for a new trial following the petitioner’s con-
viction of the crimes of assault in the first degree,
attempt to commit assault in the first degree, risk of
injury to a child and criminal possession of a firearm,
brought to the Superior Court in the judicial district
of Hartford, where the court, Noble, J., granted the
respondent’s motion for summary judgment and ren-
dered judgment thereon; thereafter, the court denied
the petitioner’s motion for reconsideration, and the peti-
tioner appealed to this court; subsequently, the court,
Noble, J., denied the petitioner’s petition for certifica-
tion to appeal and motion requesting leave to file a late
petition for certification; thereafter, the court, Noble,
J., denied the petitioner’s motion for reconsideration.
Appeal dismissed.
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Anthony Carter, self-represented, the appellant (peti-
tioner).

Jo Anne Sulik, supervisory assistant state’s attorney,
with whom, on the brief, was Gail P. Hardy, state’s
attorney, for the appellee (respondent).

Opinion

DIiPENTIMA, C. J. The self-represented petitioner,
Anthony Carter, appeals from the judgment of the trial
court denying his petition for a new trial. The court
granted the motion for summary judgment filed by the
state of Connecticut on the ground that the petitioner
had filed the petition for a new trial past the applicable
statute of limitations. See General Statutes (Rev. to
2001) § 52-582. The petitioner then sought to appeal the
trial court’s decision. His petition for certification to
appeal was untimely, however, and the trial court
denied his petition. On appeal, the petitioner claims
that the court abused its discretion by denying his late
petition for certification to appeal. We disagree and,
accordingly, dismiss this appeal.

The record reveals the following relevant facts and
procedural history. In 2002, the petitioner was con-
victed, after trial, of assault in the first degree in viola-
tion of General Statutes § 53a-569 (a) (5), attempt to
commit assault in the first degree in violation of General
Statutes §§ 53a-49 (a) (2) and 53a-59 (a) (5), risk of
injury to a child in violation of General Statutes § 53-
21 (a) (1) and criminal possession of a firearm in viola-
tion of General Statutes (Rev. to 2001) § 53a-217 (a)
(1). He was sentenced to a twenty-seven year prison
term. In 2004, this court affirmed the conviction. State
v. Carter, 84 Conn. App. 263, 283, 853 A.2d 565, cert.
denied, 271 Conn. 932, 859 A.2d 931 (2004), cert. denied,
544 U.S. 1066, 125 S. Ct. 2529, 161 L. Ed. 2d 1120 (2005).
The petitioner has since filed unsuccessful actions in
state and federal courts, including multiple petitions
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seeking writs of habeas corpus and a writ of error
coram nobis, motions to correct an illegal sentence and
motions to set aside the judgment.!

In January, 2014, the petitioner commenced this
action by filing a petition for a new trial pursuant to
General Statutes § 52-270. The petitioner alleged that
he had been convicted due to fraud by the prosecutor.
Specifically, the petitioner claimed that the prosecutor
made “false or misleading allegations calculated to
deceive the court in order to obtain a ruling in the
state’s favor” regarding evidence of nine millimeter
shell casings found by the Hartford Police Department.

In responding to the petition, the state asserted the
special defense that the petitioner was not entitled to
a new trial because the petition had been filed more
than three years after judgment had been rendered and,
thus, was barred by the applicable statute of limitations
under General Statutes (Rev. to 2001) § 52-5682. In his
reply, the petitioner responded that the statute of limita-
tions was not applicable because “judgments obtained
by means of fraud may be attacked at any time and,
therefore, toll the statute of limitations.”

In October, 2016, the state filed a motion for summary
judgment on the ground that the petition for a new trial
was filed more than eight years after the statute of
limitations had passed. Thereafter, the court granted
the state’s motion for summary judgment on August 15,
2017. In its memorandum of decision, the court, Noble,
J., determined that the petitioner had been sentenced
on August 2, 2002, and, therefore, the period for filing

! The petitioner also brought another appeal that was argued the same
day as the present matter. That appeal stems from the dismissal of a motion
to set aside the petitioner’s 2002 conviction. There the petitioner claimed
that the judgment should be set aside due to fraud allegedly committed by
the prosecutor during his trial. See State v. Carter, 194 Conn. App. 202,
A2d (2019).
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a petition for a new trial ended on August 2, 2005. See
General Statutes (Rev. to 2001) § 52-582.2

The court noted that the petitioner sought to establish
fraud on the part of the prosecutor and argued that
such fraud would toll the statute of limitations. The
court found, however, that the petitioner had not prof-
fered any evidence “that there was any fraudulent
concealment on the part of the [prosecutor]. The [peti-
tioner’s] petition and arguments in opposition of the
motion for summary judgment are devoid of any allega-
tions that would speak to the elements necessary to
establish a fraudulent concealment and are contrary to
nearly every piece of evidence submitted by the [state].”
The court then granted the state’s motion for summary
judgment. The petitioner filed a motion for reconsidera-
tion on August 23, 2017, which the trial court denied
on September 7, 2017.

The petitioner filed his appeal to this court on Octo-
ber 3, 2017. On February 7, 2018, the petitioner filed
both a petition for certification to appeal the denial of
the petition for a new trial and a request for leave to
file a late petition for certification, which the petitioner

% General Statutes (Rev. to 2001) § 52-582, the version of the statute that
was in effect at the time the petitioner committed the crimes, which remained
unchanged at the time the petitioner filed his petition for a new trial in
2014, provided: “No petition for a new trial in any civil or criminal proceeding
shall be brought but within three years next after the rendition of the
judgment or decree complained of, except that a petition based on DNA
(deoxyribonucleic acid) evidence that was not discoverable or available at
the time of the original trial may be brought at any time after the discovery
or availability of such new evidence.” General Statutes § 52-582 (a) currently
provides in relevant part: “No petition for a new trial in any civil or criminal
proceeding shall be brought but within three years next after the rendition
of the judgment or decree complained of, except that a petition for a new trial
in a criminal proceeding based on DNA (deoxyribonucleic acid) evidence

or other newly discovered evidence . . . that was not discoverable or avail-
able at the time of the original trial . . . may be brought at any time after
the discovery or availability of such new evidence . . . .” The revised lan-

guage of the statute does not affect our analysis.
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titled “Motion to Accept Late Filing of Petition for Certi-
fication,” with the trial court. On February 9, 2018, the
court denied the petitioner’s request for leave to file a
late petition for certification. The court also denied
the petition for certification. In response to the court’s
orders, the petitioner filed a motion for reconsideration
on March 2, 2018. The court denied the motion for
reconsideration on March 26, 2018.

On appeal, the petitioner raises four issues in his
brief. First, the petitioner argues that the court abused
its discretion by denying his motion to reconsider his
petition for a new trial because the court improperly
based its decision on claims of fraudulent concealment.
Second, the petitioner contends that the court’s grant-
ing of the state’s motion for summary judgment was
improper because the petitioner’s claims involved ques-
tions of motive and intent. Third, the petitioner argues
that rendering summary judgment in favor of the state
was improper because the court did, pursuant to § 52-
270 (a), have jurisdiction to hear the petitioner’s “fraud
on the court claim” beyond the three year statute of
limitations of General Statutes (Rev. to 2001) § 52-582.
Lastly, the petitioner claims that the court abused its
discretion by denying his motion to reconsider follow-
ing the court’s denial of his motion to file a late petition
for certification.

In response, the state counters that the court did not
abuse its discretion in denying the petitioner’s request
for leave to file a late petition for certification. Alterna-
tively, the state argues that the court properly granted
the state’s motion for summary judgment. We need not
address the court’s granting of the motion for summary
judgment, however, because we agree with the state’s
first argument that the court properly denied the peti-
tioner’s request for leave to file a late petition for certifi-
cation. Therefore, we dismiss the appeal.
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General Statutes § 54-95 (a) provides in relevant part:
“No appeal may be taken from a judgment denying a
petition for a new trial unless, within ten days after the
judgment is rendered, the judge who heard the case

. certifies that a question is involved in the decision
which ought to be reviewed by the Supreme Court or
by the Appellate Court . . . .” The petitioner here filed
his motion for leave to file alate petition for certification
over four months after the denial of the August 23,
2017 motion for reconsideration, far beyond the ten day
time frame.?

In Santiago v. State, 261 Conn. 533, 540-44, 804 A.2d
801 (2002), our Supreme Court held that, even though
the failure to comply with § 54-95 (a) is not a jurisdic-
tional bar to an appeal from the denial of a petition for
a new trial, the certification requirement is mandatory.
Noting the statute’s goals of conserving judicial
resources by reducing frivolous appeals, the court fur-
ther held that the petitioner in that case was not entitled
to appellate review of the trial court’s judgment until
he satisfied the certification requirement. Id., 543, 545.

In that decision, our Supreme Court further noted
that “the decision of whether to entertain an untimely
request for certification to appeal . . . is within the
sound discretion of the [trial] court. . . . In exercising
that discretion, the court should consider the reasons
for the delay.” (Citation omitted.) Id., 544-45 n.17. Our
Supreme Court explained that “[the trial] court will be

3 The petitioner argues that the court abused its discretion in denying the
petition for certification even though it was filed beyond the statutory time
limit. In order to demonstrate abuse of discretion in the denial of the petition
for certification, the petitioner must demonstrate “[1] that the issues are
debatable among jurists of reason; [2] that a court could resolve the issues
[in a different manner]; or [3] that the questions are adequate to deserve
encouragement to proceed further.” (Emphasis omitted; internal quotation
marks omitted.) Seebeck v. State, 246 Conn. 514, 534, 717 A.2d 1161 (1998).
We need not address this argument in light of our determination that the
request for leave to file a late petition for certification to appeal was prop-
erly denied.
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required to decide whether to excuse the petitioner’s
delay in filing his petition for certification to appeal

. with due regard to the length of the delay, the
reasons for the delay, and any other relevant factors.”
Id., 545 n.18.

In the present case, the record reveals that there was
a delay of over four months from when the August 23,
2017 motion for reconsideration was denied and when
the petitioner filed the petition for certification and the
request for leave to file a late petition for certification.
In his request for leave to file a late petition for certifica-
tion, the petitioner attributed the filing delay to errors
by the office of the clerk, which incorrectly returned
the petition to him. In response, the court stated that
it “is without authority to extend the time for filing the
appeal to a date which is more than twenty days from
the expiration date of the appeal period. . . . More-
over, the petitioner has failed to establish good cause
for a delay of over four months after the expiration of
the appeal period . . . .” (Citation omitted.) The order
demonstrates that the court considered the reasons for
the petitioner’s delay in filing the petition, as required
by Santiago v. State, supra, 261 Conn. 544-45 nn.17
and 18. The petitioner does not explain how the alleged
clerical error by the clerk’s office led to an over four
month delay in filing the petition. The determination
by the court demonstrates that it considered the reasons
the petitioner offered for his delay in filing the petition
and, after doing so, denied the petitioner’s petition.

*In the court’s order denying the request for leave to file a late petition
for certification, the court stated that it “is without authority to extend the
time for filing the appeal to a date which is more than twenty days from
the expiration date of the appeal period.” Because, here, an appeal to this
court had already been filed when the request for leave to file a late petition
for certification was filed in February, 2018, the court’s statement was not
pertinent. The motion before the court was not a request to file a late appeal
but a request to file a late petition for certification. Notwithstanding the
court’s misstatement alluding to its lack of authority, it properly considered
the causes and the length of the delay in the petitioner’s filing of the late
petition for certification.
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The petitioner has failed to demonstrate how the
court’s ruling, based on the court’s finding of a lack of
good cause for the petitioner’s delay, satisfies any of
the criteria that constitutes abuse of discretion. Accord-
ingly, we conclude that the court’s denial of the peti-
tioner’s request for permission to file a late petition for
certification was proper.

The appeal is dismissed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT ». RONALD RICKS
(AC 41520)

Alvord, Moll and Norcott, Js.
Syllabus

The defendant, who had been convicted, on a plea of guilty, of felony murder,
appealed to this court from the judgment of the trial court denying his
motion to correct an illegal sentence. The defendant claimed that due
process required that the state prove that he breached his initial plea
agreement before it could enter into a second plea agreement with him.
The defendant had agreed to plead guilty in exchange for his truthful
testimony at the trial of his codefendant, or where, as here, the codefen-
dant pleaded guilty without going to trial, the state would recommend
a mandatory minimum sentence of twenty-five years of incarceration.
After the trial court permitted the defendant to withdraw a motion
he had filed to withdraw his initial guilty plea, the court vacated the
defendant’s initial plea. The defendant then pleaded guilty to felony
murder, after which the court accepted the state’s recommendation that
it impose a sentence of thirty years of incarceration. Held that the
judgment of the trial court denying the defendant’s motion to correct
an illegal sentence was affirmed; the trial court having fully addressed
the arguments raised in this appeal, this court adopted the trial court’s
well reasoned decision as a proper statement of the relevant facts and
applicable law on the issues.

Argued September 19—officially released November 5, 2019
Procedural History

Substitute information charging the defendant with
the crimes of felony murder, robbery in the first degree
and conspiracy to commit robbery in the first degree,
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brought to the Superior Court in the judicial district of
Fairfield, where the defendant was presented to the
court, Comerford, J., on a plea of guilty to felony mur-
der; judgment in accordance with the plea; thereafter,
the court, Devlin, J., denied the defendant’s motion to
correct an illegal sentence, and the defendant appealed
to this court. Affirmed.

Ronald Ricks, self-represented, the appellant
(defendant).

Michele C. Lukban, senior assistant state’s attorney,
with whom, on the brief, were John C. Smriga, state’s
attorney, and C. Robert Satti, Jr., supervisory assistant
state’s attorney, for the appellee (state).

Opinion

PER CURIAM. The defendant, Ronald Ricks, appeals
from the judgment of the trial court denying his motion
to correct an illegal sentence. On appeal, the defendant
claims that the trial court improperly concluded that
he had breached his initial plea agreement with the
state and that his sentence was not illegally imposed.
Specifically, the defendant asserts that due process
requires the state to prove, by a preponderance of evi-
dence, that he was in breach of the initial plea agree-
ment before the state could enter a second plea
agreement. We affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to this appeal. On April 9, 1999, the state offered,
and the defendant accepted, a plea agreement in which
the defendant agreed to plead guilty to the charge of
felony murder in violation of General Statutes § 53a-
54c, for crimes committed on December 12, 1997, and
to testify truthfully in his codefendant’s trial, or, in the
alternative, if his codefendant pleaded guilty without
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going to trial, the state would recommend the manda-
tory minimum sentence of twenty-five years of incar-
ceration. The plea agreement also contained the stipula-
tion that if the defendant refused to testify or did not
testify truthfully, the state would recommend a more
substantial sentence. The codefendant referred to in
the plea agreement ultimately pleaded guilty, without
going to trial, on April 15, 1999.

On or before May 25, 1999, the defendant filed a
grievance against his original attorney for alleged mis-
representations and requested that a new attorney be
assigned to his case. At about the same time, the defen-
dant filed a motion to withdraw his guilty plea, as he
believed he was induced, by his original attorney, to
accept the initial plea agreement. When the defendant
filed the motion to withdraw, the prosecutor fore-
warned the defendant that his sentence would likely
be increased, stating in relevant part, “I'm quite confi-
dent that if [the defendant] is successful in anything,
it’s going to be successful in, by the end of July, having
himself about [a] ten to fifteen more year sentence that
he already has secured for himself.” Thereafter, the
court appointed a substitute assigned counsel for the
remainder of the defendant’s case.

On June 18, 1999, the court held a sentencing hearing
for the defendant. At the hearing, the defendant, having
had a “change of heart,” orally moved to withdraw his
motion to withdraw the guilty plea. The court permitted
the withdrawal of such motion. Immediately thereafter,
the court vacated the defendant’s initial plea. Subse-
quently, the defendant pleaded guilty to felony murder.
Accepting the state’s recommendation, the court sen-
tenced the defendant to thirty years of incarceration,
twenty-five of which is the mandatory minimum.

On March 19, 2001, the defendant filed a petition for
a writ of habeas corpus alleging ineffective assistance
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of counsel, which was denied by the habeas court on
June 28, 2004. Thereafter, the defendant filed a motion
to correct an illegal sentence with the trial court. A
hearing on the motion was held on December 13, 2017.
Subsequently, the trial court, Devlin, J., denied the
motion on February 20, 2018. This appeal followed.

Our examination of the record on appeal and the
briefs and arguments of the parties persuades us that
the judgment of the trial court should be affirmed. The
trial court’s memorandum of decision fully addresses
the arguments raised in the present appeal, and we
adopt its concise and well reasoned decision as a proper
statement of the relevant facts and applicable law on
the issue. See State v. Ricks, Superior Court, judicial
district of Fairfield, Docket No. CV-97-135273 (Febru-
ary 20, 2018) (reprinted at 194 Conn. App. 219, A.3d

). It serves no useful purpose for us to repeat the
discussion contained therein. See, e.g., Furka v. Com-
missioner of Correction, 21 Conn. App. 298, 299, 573
A.2d 358, cert. denied, 215 Conn. 810, 576 A.2d 539
(1990).

The judgment is affirmed.

APPENDIX
STATE OF CONNECTICUT ». RONALD RICKS*

Superior Court, Judicial District of Fairfield
File No. CR-97-135273

Memorandum filed February 20, 2018
Proceedings

Memorandum of decision on defendant’s motion to
correct illegal sentence. Motion denied.

Ronald Ricks, self-represented, the defendant.

C. Robert Satti, Jr., supervisory assistant state’s attor-
ney, for the state.

* Affirmed. State v. Ricks, 194 Conn. App. 216, A3d (2019).
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Opinion

DEVLIN, J. In the present motion, the defendant,
Ronald Ricks, asserts that the thirty year sentence that
he is presently serving is illegal because it is contrary
to the plea agreement that he entered with the state.
A hearing on the motion was held on December 13, 2017.
For the reasons set forth below, the motion is denied.

BACKGROUND

On or about December 19, 1997, the defendant was
arrested for felony murder and related charges arising
out of his alleged participation in the December 12,
1997 robbery of a Bridgeport grocery store during which
the proprietor was shot and killed. The two masked
perpetrators took cash and a Smith and Wesson firearm
from the store. Following his arrest, the defendant gave
a statement to the police admitting his involvement and
naming Timothy Griffin as the other person involved.
The defendant identified Griffin as the shooter and
claimed that, prior to the actual shooting, he had no
knowledge that Griffin had a gun.

During the pendency of his case, the defendant was
initially represented by Assistant Public Defender Jona-
than J. Demirjian. Attorney Demirjian negotiated a plea
agreement for the defendant, and on April 9, 1999, a
change of plea hearing was conducted before the court,
Comerford, J. At that hearing, the defendant entered
an Alford plea! to felony murder. As stated by the prose-
cutor, the plea agreement was as follows: “The state’s
understanding here is that sentencing will be deferred
until after the trial of Timothy Griffin. And, that if [the
defendant] testifies truthfully based upon the state’s
attorney’s understanding of what the truth is here,
which is essentially what [the defendant] told the police

! See North Carolina v. Alford, 400 U.S. 25, 37, 91 S. Ct. 160, 27 L. Ed. 2d
162 (1970).
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in giving his statement back in December of 1997, that
if [the defendant] does, in fact, do that, in a Griffin trial,
if a trial is held, or if Mr. Griffin pleads guilty without
ever going through a trial, in either instance, the state
will recommend that [the defendant] receive a sentence
of twenty-five years.

“If Mr.—if we do, in fact, go through a Griffin trial
and [the defendant] refuses to testify truthfully or does
not testify truthfully, then he will have pled guilty, the
state will not recommend a twenty-five year sentence,
we will ask the court to impose a substantial sentence,
and the sentence will be up to the sentencing judge.”

Both Attorney Demirjian and the defendant acknowl-
edged that the above was their understanding of the
plea agreement. Before accepting the plea, the court
emphasized to the defendant that if he did not live up
to his part of the agreement, the court would be free
to impose a sentence in excess of twenty-five years.
The defendant acknowledged that he had to live up to
the agreement.

Sometime after the April 9, 1999 change of plea hear-
ing, the defendant made a motion to withdraw his guilty
plea.? On May 14, 1999, the Office of the Public Defender
moved for the appointment of a special public defender
to represent the defendant. The reason for the motion
was stated as follows: “the defendant has asserted that
counsel misled him into his entry of a guilty plea.” At
his 2004 habeas corpus trial, the defendant testified
that he asked to withdraw his plea because he did not
understand that he was supposed to testify against
Griffin.

2 This motion and the date of the court hearing on the motion are not
presently in the court file. The documents in the file clearly show that the
motion was filed and heard. It was most likely filed between April 9, 1999,
and May 14, 1999. On May 14, 1999, a motion to appoint a special public
defender was filed. A hearing on the motion to withdraw the plea occurred
prior to June 18, 1999.
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On April 15, 1999, Griffin waived trial and pleaded
guilty to felony murder. On May 25, 1999, Attorney Jason
Gladstone was appointed as a special public defender
for the defendant, replacing Attorney Demirjian. Some-
time after that, a hearing was held on the defendant’s
motion to withdraw his guilty plea.?

On June 18, 1999, the defendant withdrew his motion
to withdraw his guilty plea. Judge Comerford, however,
vacated the plea, and the defendant was again put to
plea on felony murder. He again entered an Alford guilty
plea, but this time the agreed sentence was thirty years.
Judge Comerford accepted the plea and, on that same
date, imposed the agreed thirty year sentence. Earlier
in the day, Judge Comerford had sentenced Griffin to
an agreed sentence of forty years.

DISCUSSION

In the present motion, the defendant claims that he
was legally entitled to receive the twenty-five year sen-
tence that was initially agreed to by the state. He further
claims that the subsequent thirty year sentence is illegal
because it violates the initial plea agreement.

The general rule in Connecticut is that “[t]he jurisdic-
tion of the sentencing court terminates when the sen-
tence is put into effect, and that the court may no longer
take any action affecting the sentence unless it has been
expressly authorized to act.” State v. Tuszynski, 23
Conn. App. 201, 206, 579 A.2d 1100 (1990). “The judicial
authority may at any time correct an illegal sentence
or other illegal disposition, or it may correct a sentence
imposed in an illegal manner . . . .” Practice Book
§ 43-22. Illegal sentences include those that are within
the relevant statutory limits but imposed in a way that
violates a defendant’s right that the government keeps

3 Again, the file does not reflect when the motion was heard, but the
hearing is referred to by Judge Comerford in his remarks at the June 18,
1999 hearing.
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its plea bargain promises. State v. Pagan, 75 Conn. App.
423, 429, 816 A.2d 635, cert. denied, 265 Conn. 901, 829
A.2d 420 (2003).

Plea agreements are subject to ordinary contract law
principles. State v. Nelson, 23 Conn. App. 215, 219, 579
A.2d 1104, cert. denied, 216 Conn. 826, 582 A.2d 205
(1990), cert. denied, 499 U.S. 922, 111 S. Ct. 1315, 113
L. Ed. 2d 248 (1991). The ultimate goal in construing
any plea agreement where there is a dispute as to its
terms is the real intent of the parties. Id.

In the present case, it was the defendant, and not the
state, who violated the plea agreement. As noted above,
at the change of plea hearing on April 9, 1999, the
defendant acknowledged that, in order to obtain the
agreed sentence of twenty-five years, he had to live up
to his end of the plea agreement. Plainly, he did not do
that. He sought to change attorneys and withdraw his
guilty plea based on his assertion that he did not under-
stand that his plea agreement required him to testify
against Griffin.

The defendant’s present assertion that Griffin’s guilty
plea eliminated the need for his testimony, thus making
irrelevant his efforts to get out of the original plea
agreement, misses the point. The state had bargained
for his continued availability as a cooperating witness.
By seeking to withdraw his plea and reneging on his
promise to testify, the defendant breached his original
plea agreement contract. He then made another con-
tract for an agreed sentence of thirty years. This sen-
tence is not illegal.

Motion denied.
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ALIREZA JAMALIPOUR v. FAIRWAY’S EDGE
ASSOCIATION, INC., ET AL.
(AC 40866)

DiPentima, C. J., and Keller and Sheldon, Js.

Syllabus

The plaintiff sought to recover damages from the defendants, a condominium
association and its property manager, for, inter alia, negligence in con-
nection with alleged faulty repairs to a deck attached to the plaintiff’'s
condominium unit. The association managed a condominium community
in which the plaintiff owned a unit. In 2009, the association hired a
contractor to repair or replace decks throughout the community, includ-
ing the plaintiff’s deck. The property manager took over the management
of the community before the contractor performed the repairs on the
plaintiff’s deck in 2011. Following a trial, the trial court determined that
the repairs made to the plaintiff’'s deck by the contractor, under the
supervision of the defendants, were deficient in several ways and that
the contractor’s negligence and the negligence of the defendants in
subsequently failing to correct the results of the contractor’s work proxi-
mately caused damage to the deck and to certain interior spaces of the
plaintiff’s adjoining condominium unit. The court awarded the plaintiff
$31,900 in damages to make the necessary repairs to the deck and
condominium unit. On the defendants’ appeal to this court, held:

1. The defendants could not prevail on their claim that the evidence did not
support the trial court’s award of damages and that the award would
unjustly enrich the plaintiff; the evidence and the rational inferences to
be drawn therefrom provided a factual basis for the court’s award of
damages, and this court was not left with the definite and firm conviction
that a mistake had been made, as certain testimony presented by the
plaintiff from B, alicensed home improvement contractor who estimated
the cost of repairing the claimed deficiencies, was particularly relevant
to the precise amount of damages awarded by the court.

2. Contrary to the defendants’ claim, the trial court did not fail to consider
relevant association bylaws and the Common Interest Ownership Act
(8§ 47-200 et seq.) in rendering its judgment; that issue was not raised
by the defendants at trial but, rather, was raised for the first time in
their postjudgment motion to reargue, which the court denied on the
ground that it was procedurally improper as an attempt to obtain a
second bite of the apple by raising an issue that could have been pre-
sented at the time of trial, and, therefore, the record plainly reflected
that, at the time that the issue was raised before the trial court, the
court considered it and determined that it was not properly before it,
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and the defendants did not appeal from the court’s ruling denying their
motion to reargue.

Argued September 19—officially released November 5, 2019
Procedural History

Action to recover damages for, inter alia, the defen-
dants’ alleged negligence, and for other relief, brought
to the Superior Court in the judicial district of New
Britain, where the action was withdrawn as to the defen-
dant Michael Moriarty; thereafter, White & Katzman
Property Services was cited in as a defendant; subse-
quently, the mater was tried to the court, Hon. Joseph
M. Shortall, judge trial referee; thereafter, the court
granted in part the motion to dismiss filed by the named
defendant et al.; subsequently, the court rendered judg-
ment for the plaintiff, from which the named defendant
et al. appealed to this court. Affirmed.

Anita M. Varunes, with whom was Christopher S.
Young, for the appellants (named defendant et al.).

Opinion

KELLER, J. The plaintiff, Alireza Jamalipour, brought
the underlying negligence action against the defendants
Fairway's Edge Association, Inc. (association), and
White & Katzman Property Services (property man-
ager)!' seeking economic damages that he alleged to
have been caused by faulty repairs to a deck attached

! Michael Moriarity also was named as a defendant but is not involved in
this appeal; see footnote 2 of this opinion; and, therefore, we refer in this
opinion to the association and the property manager as the defendants. In
addition, the plaintiff has not participated in the present appeal. Accordingly,
we consider the appeal on the basis of the record, the defendants’ brief,
and the arguments advanced by the defendants at the time of oral argument
before this court. We note that, on March 8, 2019, the defendants, relying
on Practice Book § 63-4, filed a motion for permission to file a supplemental
brief on the ground that they wished “to introduce new evidence to the
court that was not available when [they] filed their original brief.” On March
28, 2019, this court denied the motion and, later, denied the defendants’
motion for reconsideration of that ruling.
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to his condominium unit.? The defendants appeal from
the judgment rendered by the trial court in the plaintiff’s
favor in the amount of $31,900. The defendants claim
that (1) the evidence did not support the court’s award
of damages and that the award will unjustly enrich the
plaintiff® and (2) the court erred in failing to consider
relevant association bylaws and the Common Interest
Ownership Act (act), General Statutes § 47-200 et seq.
We affirm the judgment of the trial court.

Following a trial to the court on November 30, 2016,
and March 29, 2017, the court found in relevant part
that, in 2009, the plaintiff purchased a condominium
unit in the Fairway’s Edge condominium community.
In December, 2009, the association, which managed the
affairs of the condominium community at that time,
hired a contractor! to repair or replace decks through-
out the community, directed the contractor to perform
work on the plaintiff’s deck, and notified the plaintiff
of the work to be performed. The property manager
took over the management of the community before
the contractor performed the repairs at issue in 2011.

The court determined that the repairs made to the
plaintiff’s deck by the contractor in 2011, under the

2In his operative third amended complaint, the plaintiff set forth five
claims. The court considered counts one and five of the plaintiff’s operative
complaint to state a cause of action sounding in negligence against the
association and the property manager, respectively, and rendered judgment
on those counts. At the beginning of the trial, the plaintiff abandoned counts
three and four of the complaint. At the conclusion of the plaintiff’'s case-
in-chief, the court granted the defendants’ motion to dismiss count two of
the complaint. In an earlier complaint in this action, the plaintiff named
Michael Moriarity, the president of the association, as a defendant. Later,
the plaintiff withdrew the complaint against Moriarity.

3The defendants claim that the court erred in its award of damages
because (1) the award was greater than the estimate provided by the associa-
tion for the cost of necessary repairs to the plaintiff’s deck and (2) the
award will unjustly enrich the plaintiff because it exceeds the cost of demol-
ishing and replacing the deck. Because these claims raise the same material
issue, we consider them together.

* The contractor was not a party to the underlying action.
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supervision of the defendants, were deficient in several
ways and that the contractor’s negligence and the negli-
gence of the defendants in subsequently failing to cor-
rect the results of the contractor’'s work proximately
caused damage to the deck and to certain interior
spaces of the plaintiff’s adjoining residential unit. By
the time of trial, the deck and the unit were in a state
of disrepair requiring remediation. As against both
defendants, the court awarded the plaintiff $31,900 in
damages to undertake necessary repairs. This appeal
followed.

I

First, the defendants claim that the evidence did not
support the court’s award of damages and that the
court’s award will unjustly enrich the plaintiff. Essen-
tially, the defendants argue that the evidence demon-
strated that the cost to demolish and replace the deck
was far less than $31,900. We disagree.

With respect to its damage award, the court stated:
“This includes demolition and replacement of the entire
deck, replacement of the ledger board that connects the
deck to the house, the services of electricians needed
to disconnect electrical service while work on the deck
is done and reconnect service when work is completed,
connection of a down spout to prevent water spillage
and rental of dumpsters. It does not include the replace-
ment of flashing . . . .”

The defendants acknowledge that we review chal-
lenges to the trial court’s findings of fact under the
clearly erroneous standard of review. “A finding of fact
is clearly erroneous [if] there is no evidence in the
record to support it . . . or [if] although there is evi-
dence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction
that a mistake has been committed.” (Internal quotation
marks omitted.) Lussier v. Spinnato, 69 Conn. App.



Page 110A CONNECTICUT LAW JOURNAL November 5, 2019

228 NOVEMBER, 2019 194 Conn. App. 224
Jamalipour v. Fairway’s Edge Association, Inc.

136, 141, 794 A.2d 1008, cert. denied, 261 Conn. 910,
806 A.2d 49 (2002).

We have carefully reviewed the evidence presented
at trial. The evidence and the rational inferences to be
drawn therefrom provide a factual basis for the court’s
award of damages, and we are not left with the definite
and firm conviction that a mistake has been made. In
particular, we observe that the testimony presented
by the plaintiff from David Balali, a licensed home
improvement contractor who estimated the cost of
repairing the claimed deficiencies, was particularly rele-
vant to the precise amount of damages awarded by
the court.

II

Next, the defendants claim that the court erred in
failing to consider relevant association bylaws and the
act.’ Essentially, they argue that it was improper for
the court to award the plaintiff economic damages
to replace his deck because, under the association’s
bylaws, the deck is a limited common element of the
association and, pursuant to General Statutes § 47-249,
the association is solely responsible for the repair and
replacement of common elements. Thus, the defendants
argue that the court’s judgment is contrary to the act.
We disagree.

The defendants’ appellate brief does not discuss the
following procedural history, but it is highly relevant
to our disposition of the present claim. Contrary to the
defendants’ arguments, the court did not fail to consider
the bylaws and the act. During the trial, the defendants
did not raise this issue. They raised the issue for the
first time following the trial, in their postjudgment
“motion to reargue/reconsider” (motion to reargue).

> The defendants frame their claim in terms of whether “[t]he trial court
erred in failing to consider the bylaws and rules and regulations in deciding
an action brought by a member of the association against the association.”
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The court denied the motion on the ground that it was
procedurally improper as an attempt to obtain “a sec-
ond bite of the apple” by raising an issue that could
have been presented at the time of trial. The court
observed that, “[w]hether it is the result of inattention
or design, defense counsel’s tardiness in raising [the
issue] serves neither the interests of her clients nor
the court.”

In this appeal, the defendants do not raise a claim
of error with respect to the court’s denial of their motion
to reargue. The defendants filed their appeal from the
court’s judgment in favor of the plaintiff on September
20, 2017. The court denied their motion to reargue on
September 25, 2017, but the defendants did not amend
their appeal to encompass the court’s ruling on the
motion. See Practice Book § 61-9 (“[s]hould the trial
court, subsequent to the filing of a pending appeal,
make a decision that the appellant desires to have
reviewed, the appellant shall file an amended appeal
within twenty days from the issuance of notice of the
decision”).

The claim raised by the defendants is meritless
because it is belied by what transpired before the trial
court. The issue raised in the present claim was not
raised at the time of trial or decided by the trial court.
Rather, the court expressly declined to consider the
issue when it was raised in the defendants’ postjudg-
ment motion to reargue, and the defendants do not
appeal from the court’s decision to deny that motion.
Accordingly, the record plainly reflects that, at the time
that the issue was raised before the trial court, the court
did not fail to consider it. The court considered the
issue and determined that the issue was not properly
before it.

The judgment is affirmed.

In this opinion the other judges concurred.
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CHARLES FITCH ET AL. v. ERIC
FORSTHOEFEL ET AL.
(AC 41846)

Lavine, Moll and Devlin, Js.
Syllabus

The plaintiffs brought this action seeking a declaratory judgment and to
quiet title relating to the scope of an ingress and egress easement in
favor of the defendants, which was located on a shared driveway on
the plaintiffs’ property. Following a trial to the court, the trial court
rendered judgment in favor of the plaintiffs, from which the defendants
appealed to this court. Held:

1. The defendants could not prevail on their claim that the declaratory
judgment rendered by the trial court did not provide the plaintiffs with
any practical relief and, thus, did not solve a justiciable controversy,
which was based on their claim that because the parties agreed that
the easement was limited to ingress and egress, the plaintiffs were in
the same position they were in prior to the commencement of the
action; the plaintiffs’ action alleged the overburdening of an easement,
specifically, that the scope of permissible uses of the easement by the
dominant estate was limited to ingress and egress and that any other
use would overburden the easement, the defendants claimed that there
was no cause of action for minor, infrequent use of the easement unre-
lated to ingress and egress, and the court’s judgment, which adjudicated
the rights of the parties with respect to the scope of the easement,
effectively adopted the plaintiffs’ position, and, consequently, the plain-
tiffs were not in the same position as they were prior to the commence-
ment of the action, and the claimed controversy was justiciable.

2. The defendants’ claim that the trial court applied the wrong standard in
determining that they had overburdened the easement was unavailing;
although the defendants claimed that the court improperly proscribed,
contrary to a reasonableness standard, trivial and infrequent conduct,
such as the defendants’ children writing with chalk on the easement
area, given the clear and unequivocal language of the easement, the
defendants’ rights thereunder were expressly limited to ingress and
egress, the defendants acknowledged that their rights under the ease-
ment were limited to ingress and egress, and because the record sup-
ported the court’s finding that the defendants’ children engaged in
activities on the driveway unrelated to ingress and egress, the trial court
properly evaluated the scope of the easement.

Argued September 10—officially released November 5, 2019
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Procedural History

Action seeking, inter alia, a declaratory judgment
with respect to certain real property, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Hartford and tried to the court, Wahla, J.; judg-
ment for the plaintiffs, from which the defendants
appealed to this court. Affirmed.

Peter J. Royer, for the appellants (defendants).

Charles S. Fitch, self-represented, with whom, on the
brief, was MaryAnn Fitch, self-represented, the appel-
lees (plaintiffs).

Opinion

MOLL, J. The defendants in this declaratory judgment
and quiet title action, Eric Forsthoefel and Sarah
Sweeney, appeal from the judgment of the trial court,
rendered after a court trial in favor of the plaintiffs,
Charles Fitch and MaryAnn Fitch. The parties’ dispute
relates to the scope of an ingress and egress easement
located on the plaintiffs’ property. The defendants claim
that (1) the declaratory judgment rendered by the trial
court provided the plaintiffs with no practical relief
and, therefore, did not solve a justiciable controversy,
and (2) the trial court applied the wrong standard in
determining that the defendants had overburdened the
easement. We disagree and, accordingly, affirm the
judgment of the trial court.

The trial court found the following facts. The parties
own adjoining parcels of residential property on Sarah
Drive in Avon. The plaintiffs have resided at 45 Sarah
Drive for approximately thirty years. The defendants
and their three children moved to 49 Sarah Drive in
June, 2015. Located on the plaintiffs’ property, specifi-
cally, on a portion of an approximately twelve foot wide
driveway, is an express easement appurtenant in favor
of the defendants’ property for the purposes of ingress
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and egress.' The easement is described in relevant part
as follows: “The unrestricted, permanent and irrevoca-
ble right to pass and repass, on foot and with motorized
vehicles and equipment, over, upon and across a certain
portion of [the plaintiffs’ property] . . . for all uses and
purposes necessary, convenient or incidental to the use
of [the easement] as an access way for ingress and
egress to and from [the defendants’ property] to Sarah
Drive . . . .

Shortly after the defendants moved into their home,
Charles Fitch informed Sweeney that there was a prob-
lem, namely, that the defendants’ children were playing
on the easement area and that they were not permitted
to do so because the easement was limited to ingress
and egress. The defendants believed that they could
use the easement area without restriction in a typical
way that any family would use a driveway. Among other
activities, MaryAnn Fitch observed the defendants’ chil-
dren playing with scooters, bicycles, and skateboards
on the easement area, which encompasses a curve and
so-called blind spots. As a result of the children’s activi-
ties, the plaintiffs feared for the safety of the children
and had concerns about their own liability should the
children be injured on the easement area.

On July 11, 2016, the plaintiffs commenced this action
by way of a two count complaint against the defendants
relating to the scope and use of the easement. The
plaintiffs alleged, inter alia, that after the defendants
had purchased their property, the defendants allowed
their children and guests to occupy and loiter in the
easement area. That conduct, they alleged, unduly bur-
dened the easement. The first count sought a declara-
tory judgment to determine “the existence, proper

! At trial, the parties filed a stipulated chain of title. There is no dispute
as to the validity of the easement, which is recorded on the Avon land
records at volume 173, page 796.

2 Therefore, the defendants’ property is considered the dominant estate
and the plaintiffs’ property the servient estate. See Il Giardino, LLC v. Belle
Haven Land Co., 254 Conn. 502, 512, 757 A.2d 1103 (2000).
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location, and the extent of permissible uses and users
of the [e]asement.” The second count sought to quiet
title by determining the rights of the parties under the
easement pursuant to General Statutes § 47-31.> The
matter was tried before the court on June 29 and Octo-
ber 26, 2017.

On June 22, 2018, the trial court issued its memoran-
dum of decision, ruling in favor of the plaintiffs on both
counts of their complaint. The court concluded that the
“terms of the [e]asement [were] clear and unequivocal,
allowing the owners of the dominant estate, the defen-
dants, to use the [e]asement area solely for ‘ingress and
egress’ to the defendants’ property and to access the
public road beyond.” In addition, the court determined
that although there was a substantial dispute in the
evidence regarding the frequency with which the chil-
dren had played on the easement area, it was ‘“not
disputed by [the parties] that the . . . children have,
in fact, engaged in conduct other than ingress and
egress in the [e]asement area, including loitering, leav-
ing toys in the easement, and making chalk drawings,
among other activities.” Because such activities were
not permitted by the easement, the court declined to
“determine with finality the entire history of the chil-
dren’s activities” and concluded that the easement had
been overburdened by the defendants’ activities. This
appeal followed. Additional facts and procedural his-
tory will be set forth as necessary.!

3 General Statutes § 47-31 (a) provides in relevant part: “An action may
be brought by any person claiming title to, or any interest in, real or personal
property . . . against any person who may claim to own the property . . .
or to have any interest in the property, or any lien or encumbrance on it,
adverse to the plaintiff, or against any person in whom the land records
disclose any interest, lien, claim or title conflicting with the plaintiff’s claim,
title or interest, for the purpose of determining such adverse estate, interest
or claim, and to clear up all doubts and disputes and to quiet and settle the
title to the property. . . . ”

* The plaintiffs filed a motion for rectification on August 3, 2018, requesting
the trial court to correct alleged errors in its memorandum of decision. The
trial court issued an order on October 18, 2018, granting in part and denying
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The defendants first claim that the declaratory judg-
ment rendered in favor of the plaintiffs did not afford
the plaintiffs with any practical relief, and therefore did
not solve a justiciable controversy, because the parties
agreed that the easement was limited to ingress and
egress only.” The defendants contend that the plaintiffs
are in the same position as they were in prior to the
commencement of the action and, therefore, the judg-
ment should be reversed and the complaint should be
dismissed. We are not convinced.

“A court will not resolve a claimed controversy on
the merits unless it is satisfied that the controversy is
justiciable. . . . Justiciability requires (1) that there be
an actual controversy between or among the parties to
the dispute . . . (2) that the interests of the parties be
adverse . . . (3) that the matter in controversy be
capable of being adjudicated by judicial power
and (4) that the determination of the controversy will
result in practical relief to the complainant. . . . As we
have recognized, justiciability comprises several related

in part the motion. No motion for review of that ruling was filed; see Practice
Book § 66-7; and the correction made as a result thereof has no effect on
our analysis.

5 In response to the defendants’ argument before the trial court that the
action was moot because their children had ceased activity on the easement
area, the trial court concluded that this action was not moot because there
was a possibility that such activity could occur again in the future. In their
posttrial brief, the defendants also argued that the rendering of a declaratory
judgment would be “redundant” of the easement itself because the easement
was express and unambiguous. Because the trial court did not specifically
address this latter argument, we normally would decline to reach it. See
Inland Wetlands and Watercourses Commission v. Andrews, 139 Conn.
App. 359, 363, 56 A.3d 717 (2012). However, because justiciability implicates
subject matter jurisdiction; Liberty Mutual Ins. Co. v. Lone Star Industries,
Inc., 290 Conn. 767, 812, 967 A.2d 1 (2009); and we may “review the issue of
subject matter jurisdiction at any time”; (internal quotation marks omitted)
Tirado v. Torrington, 179 Conn. App. 95, 100, 179 A.3d 258 (2018); we
proceed to review the defendants’ claim.
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doctrines, namely, standing, ripeness, mootness and the
political question doctrine, that implicate a court’s sub-
ject matter jurisdiction and its competency to adjudi-
cate a particular matter. . . . Finally, because an issue
regarding justiciability raises a question of law, our
appellate review is plenary.” (Citation omitted; internal
quotation marks omitted.) Shenkman-Tyler v. Central
Mutual Ins. Co., 126 Conn. App. 733, 738-39, 12 A.3d
613 (2011).

Our Supreme Court has recognized that the purpose
of a declaratory judgment action is to “secure an adjudi-
cation of rights where there is a substantial question
in dispute or a substantial uncertainty of legal relations
between the parties.” Connecticut Assn. of Health Care
Facilities, Inc. v. Worrell, 199 Conn. 609, 613, 508 A.2d
743 (1986). “[A] declaratory judgment action must rest
on some cause of action that would be cognizable in a
nondeclaratory suit.” Wilson v. Kelley, 224 Conn. 110,
116, 617 A.2d 433 (1992).

Mindful of the foregoing principles, we conclude that
the claimed controversy in the present case is justicia-
ble. As an initial matter, we observe that the plaintiffs’
declaratory judgment action rests on a cause of action
for the overburdening of an easement. See Abington
Ltd. Partnership v. Heublein, 257 Conn. 570, 577, 778
A.2d 885 (2001). Contrary to the defendants’ claim that
the declaratory judgment rendered by the trial court
provides no practical relief because the defendants
agree that their rights under the easement are limited
to ingress and egress, the record reveals an actual con-
troversy among the parties. That is, the plaintiffs have
maintained their view that the scope of permissible
uses of the easement by the dominant estate is strictly
limited to those relating to ingress and egress, and that
any other use would overburden the easement. In con-
trast, the defendants have argued that there is no cause
of action for “innocent,” “trivial,” “temporary,” and/or
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“inadvertent” use of the easement unrelated to ingress
and egress. The declaratory judgment rendered by the
trial court adjudicated the rights of the parties with
respect to the scope of the easement, effectively adopt-
ing the plaintiffs’ position. Consequently, the plaintiffs
are not in the same position as they were prior to the
commencement of the action. Therefore, we conclude
that the declaratory judgment of the trial court afforded
practical relief to the plaintiffs and resolved a justicia-
ble controversy.

II

The defendants claim on the merits that the trial court
erred in determining that “any activity beyond entry
and exit of the defendants’ property is unauthorized and
would constitute an overburdening of the [e]asement.”
Specifically, they contend that the standard employed
by the court in rendering judgment against them
improperly proscribed, contrary to a reasonableness
standard, trivial and infrequent conduct, such as the
defendants’ children writing with chalk on the easement
area, despite it being unrelated to ingress and egress.
For the reasons that follow, we disagree with the
defendants.

We begin by setting forth the applicable standard of
review. “For a determination of the character and
extent of an easement created by deed we must look
to the language of the deed, the situation of the property
and the surrounding circumstances in order to ascertain
the intention of the parties. . . . The language of the
grant will be given its ordinary import in the absence of
anything in the situation or surrounding circumstances
which indicates a contrary intent. . . . [T]he determi-
nation of the intent behind language in a deed, consid-
ered in the light of all the surrounding circumstances,
presents a question of law on which our scope of review
is plenary. . . . In determining the scope of an express
easement, the language of the grant is paramount in
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discerning the parties’ intent. In order to resolve ambi-
guities in the language, however, the situation and cir-
cumstances existing at the time the easement was
created may also be considered.” (Citations omitted;
internal quotation marks omitted). Leposky v. Fenton,
100 Conn. App. 774, 778, 919 A.2d 533 (2007).

Guided by these principles, we begin our analysis
with the language of the easement, which gives the
dominant estate holder the “right to pass . . . over,
upon and across [the plaintiffs’ property] . . . for all
uses and purposes necessary, convenient or incidental

. as an access way for ingress and egress to and
from [the defendants’ property] to Sarah Drive . . . .”
(Emphasis added.) We agree with the trial court that,
on the basis of the clear and unequivocal language of
the easement, the defendants’ rights thereunder are
expressly limited to ingress and egress.

With this conclusion as our foundation, we find this
court’s decision in Leposky v. Fenton, supra, 100 Conn.
App. 774, to be particularly instructive. In Leposky, the
plaintiffs’ property was benefitted by an express right-
of-way easement over the defendants’ property for pur-
poses of ingress and egress. Id., 776. The plaintiffs not
only used the easement for ingress and egress, but also
to park their vehicles and to store a boat thereon. Id.
Litigation ensued relating to the parties’ respective
rights under the easement. Id., 777. With respect to
the plaintiffs’ use of the right-of-way for parking and
storage, the trial court held that such use “constitutes
a reasonable use within the scope of the easement for
ingress and egress.” Id. This court reversed the judg-
ment of the trial court, concluding, “on the basis of the
clear language of the deed, that the plaintiffs’ rights
under the easement are limited to ingress and egress
. . . .7 Id. Thereupon, this court held that “[b]ecause
the right-of-way is not granted in general terms, the
[trial] court’s reliance on the doctrine of reasonable use
to expand the easement to include parking and storage
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rights was misplaced.” Id., 779; see also Hall v. Alto-
mart, 19 Conn. App. 387, 390-91, 562 A.2d 574 (1989)
(interpreting right-of-way granting defendant right to
travel “to and from” the public road over plaintiff’s
property as limited to ingress and egress without right
to park because right-of-way was not granted in general
terms [internal quotation marks omitted]). As in Lep-
osky, the rights conferred by the easement in the pres-
ent case explicitly limit the defendants’ activities to
those that relate to ingress and egress.

Notably, the defendants acknowledge that their rights
under the easement are limited to ingress and egress.
They nonetheless contend that their children’s minor,
infrequent use of the easement, other than for ingress
and egress purposes, does not constitute overburdening
when considered under a standard of reasonableness.
In support of this claim, they principally rely on Lichteig
v. Churinetz, 9 Conn. App. 406, 409-10, 519 A.2d 99
(1986), in which this court explained that the reasonable
use of an easement depends on “the amount of harm
caused, its foreseeability, the purpose or motive with
which the act was done, and the consideration of
whether the utility of the use of the land outweighed
the gravity of the harm resulting.” (Internal quotation
marks omitted.) The defendants’ reliance on Lichteig
is misplaced. The easement at issue in Lichteig, unlike
here, granted a general right-of-way. See Lichteig v.
Churinetz, supra, 9 Conn. App. 410 (“[the right-of-way]
is one created in general terms and without any restric-
tions on its use”). In the context of an easement granted
in general terms, we have applied the reasonable use
factors to ascertain its proper scope because it is well
settled that “a right-of-way granted in general terms
may be used for any purpose reasonably necessary for
the party entitled to use it.” (Emphasis added.) Hagist
v. Washburn, 16 Conn. App. 83, 86, 546 A.2d 947 (1988).
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In sum, because the easement is expressly limited to
ingress and egress, and the record supports the trial
court’s finding that the defendants’ children engaged in
some activity on the shared driveway unrelated to
ingress and egress,® we conclude that the trial court
properly evaluated the scope of the easement.

The judgment is affirmed.

In this opinion the other judges concurred.

LUIS PEREZ v. COMMISSIONER OF CORRECTION
(AC 41160)

Prescott, Bright and Devlin, Js.
Syllabus

The petitioner, who previously had been convicted on a guilty plea of two
counts of murder and one count of assault in the first degree, sought
a writ of habeas corpus, claiming, inter alia, ineffective assistance of
trial counsel. During the trial of the present case, the petitioner and
A, the petitioner’s grandmother, both testified that they met with the
petitioner’s trial counsel, who threatened the petitioner that A and the
petitioner’s cousin would go to prison if he did not plead guilty. The
habeas court rendered judgment denying the amended habeas petition
and, thereafter, denied the petition for certification to appeal, and the
petitioner appealed to this court. Held that the habeas court did not

% In their principal appellate brief, the defendants take issue with the trial
court’s finding that “what is not disputed by either party is that the defen-
dants’ children have, in fact, engaged in conduct other than ingress and
egress in the [e]asement area, including loitering, leaving toys in the ease-
ment, and making chalk drawings, among other activities,” and the court’s
determination that, because the children’s actions were not permitted by
the easement, the court did “not feel it necessary . . . to determine with
finality the entire history of the children’s activities . . . .” In light of our
conclusion herein, the trial court did not need to determine the precise
extent of the defendants’ impermissible use of the easement. We pause,
however, to comment on the trial court’s use of the term “loitering.” Because
the trial court’s decision does not explain what activity of the defendants’
children is captured by its use of the undefined term “loitering,” we do not
adopt that finding. For purposes of our decision herein, it is sufficient
that the trial court found, on the basis of evidence in the record, that the
defendants’ children had engaged in conduct unrelated to ingress and egress.
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abuse its discretion in denying the petition for certification to appeal;
the petitioner’s claims essentially challenged the determination of the
credibility of witnesses by the habeas court, which is the sole arbiter
of witness credibility and expressly found that the testimony of the
petitioner and A, alleging that the petitioner had been coerced into
pleading guilty, was not credible, that was the only evidence offered to
support the petitioner’s claims that his plea had been coerced and that
his trial counsel rendered ineffective assistance, and the credibility of
trial testimony is not debatable among jurists of reason.

Argued September 13—officially released November 5, 2019
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Hartford and tried to the court, Sferrazza, J.; judgment
denying the petition; thereafter, the court denied the
petition for certification to appeal, and the petitioner
appealed to this court. Appeal dismissed.

Mark M. Rembish, assigned counsel, for the appel-
lant (petitioner).

Kathryn W. Bare, assistant state’s attorney, with
whom, on the brief, were John C. Smriga, state’s attor-
ney, and Emily Trudeau, assistant state’s attorney, for
the appellee (respondent).

Opinion

PER CURIAM. The petitioner, Luis Perez, appeals
following the denial of his petition for certification to
appeal from the judgment of the habeas court denying
his petition for a writ of habeas corpus. On appeal, the
petitioner claims that the habeas court (1) abused its
discretion by denying his petition for certification to
appeal, (2) improperly concluded that his trial counsel
did not provide ineffective assistance, and (3) improp-
erly concluded that his plea was not coerced or involun-
tary. We disagree and dismiss the appeal.

The record discloses the following facts and proce-
dural history. The petitioner was charged in a substitute
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information with capital felony and related charges. A
death qualified jury had been selected and trial was
scheduled to begin on May 8, 2006. On May 5, 2006, the
petitioner pleaded guilty to two counts of murder and
one count of assault in the first degree. Subsequently,
on July 21, 2006, the court sentenced the petitioner to
sixty years of imprisonment.

On December 5, 2014, the petitioner filed his petition
for writ of habeas corpus. His amended petition, submit-
ted on May 31, 2017, alleged that his trial counsel, Attor-
neys Barry Butler and Miles Gerety, provided ineffective
assistance of counsel in that they threatened him and
coerced his guilty plea in violation of his right to due
process of law. The habeas court, Sferrazza, J., con-
ducted a trial on November 9, 2017, during which it
heard testimony from the petitioner; his grandmother,
Ana Hernandez; Butler; and Gerety. The only evidence
offered by the petitioner in support of his claim was
his testimony and the testimony of Hernandez. The testi-
mony indicated that, at some point prior to the petition-
er’s guilty plea, Hernandez and the petitioner’s cousin
were arrested for tampering with a witness in the peti-
tioner’s case. The petitioner and Hernandez both testi-
fied that they then met with Butler and Gerety on May 4,
2006, and, during that meeting, the attorneys threatened
the petitioner that Hernandez and the petitioner’s
cousin would go to prison if he did not plead guilty.
Butler and Gerety testified that they never used threats
of imprisonment for the petitioner’s relatives to coerce
his guilty plea. Butler recalled that the petitioner already
had decided to plead guilty by the time of the meeting,
but had wanted to consult Hernandez before entering
his plea and requested the May 4, 2006 meeting. Both
attorneys further explained that they accommodated
this request, hoping that Hernandez’ presence would
ease the petitioner’s mind and “help him make his deci-
sions rationally . . . .”
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Following the habeas trial, the court issued a written
memorandum of decision. It found that the testimony
of Butler and Gerety was credible, while the testimony
of the petitioner and Hernandez was not credible. Con-
sequently, the court determined that the petitioner had
failed to establish either of the claims raised in his
petition. The court thereafter denied the amended peti-
tion for a writ of habeas corpus and the petitioner’s
request for certification to appeal. This appeal fol-
lowed.

“When the habeas court denies certification to
appeal, a petitioner faces a formidable challenge, as we
will not consider the merits of a habeas appeal unless
the petitioner establishes that the denial of certification
to appeal amounts to an abuse of discretion.” Jefferson
v. Commissioner of Correction, 144 Conn. App. 767,
772, 73 A.3d 840 (2013), cert. denied, 310 Conn. 929, 78
A.3d 856 (2013). An abuse of discretion exists only when
the petitioner can show “that the issues are debatable
among jurists of reason; that a court could resolve the
issues [in a different manner]; or that the questions are
adequate to deserve encouragement to proceed fur-
ther.” (Emphasis omitted; internal quotation marks
omitted.) Stmms v. Warden, 230 Conn. 608, 616, 646
A.2d 126 (1994). “[For this task] we necessarily must
consider the merits of the petitioner’s underlying claims
to determine whether the habeas court reasonably
determined that the petitioner’s appeal was frivolous.”
Taylor v. Commissioner of Correction, 284 Conn. 433,
449, 936 A.2d 611 (2007).

On determinations of witness credibility, “[t]he
habeas judge, as the trier of facts, is the sole arbiter of
the credibility of witnesses and the weight to be given to
their testimony. . . . Appellate courts do not second-
guess the trier of fact with respect to credibility.” (Cita-
tion omitted; internal quotation marks omitted.) Nec-
aise v. Commissioner of Correction, 112 Conn. App.
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817, 825-26, 964 A.2d 562, cert. denied, 292 Conn. 911,
973 A.2d 660 (2009). Accordingly, “[t]he issue of credi-
bility is not debatable among jurists of reason” and,
thus, cannot be used to overturn the decision of a
habeas court. Washington v. Commissioner of Correc-
tton, 166 Conn. App. 331, 344-45, 141 A.3d 956, cert.
denied, 323 Conn. 912, 149 A.3d 981 (2016).

The petitioner's claims essentially challenge the
habeas court’s determination of the credibility of the
witnesses. The habeas court expressly found that the
testimony of the petitioner and Hernandez, alleging that
the petitioner was coerced into pleading guilty, was not
credible. This was the only evidence offered to support
the petitioner’s claims that his plea was coerced and
that his trial counsel were ineffective. Because the
habeas court is the sole arbiter of witness credibility
and the credibility of trial testimony is not debatable
among jurists of reason, we cannot conclude that the
habeas court abused its discretion by denying the peti-
tion for certification to appeal. Washington v. Commsis-
sitoner of Correction, supra, 166 Conn. App. 344-45;
Necaise v. Commissioner of Correction, supra, 112
Conn. App. 825-26.

The appeal is dismissed.

STATE OF CONNECTICUT ». JEROME RIDDICK
(AC 41803)

DiPentima, C. J., and Keller and Prescott, Js.
Syllabus

The defendant, who had been convicted, on guilty pleas, of the crimes of
attempt to commit robbery in the first degree, conspiracy to commit
robbery in the first degree and sale of narcotics, appealed to this court
from the judgment of the trial court denying his motion to correct a
judgment mittimus. He claimed that the court improperly denied his
motion on the ground that he was not entitled to the presentence confine-
ment credit he claimed. Held that because a petition for a writ of habeas
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corpus, rather than a motion directed at the sentencing court, is the
proper method to challenge the Commissioner of Correction’s applica-
tion of presentence confinement credit, the trial court lacked jurisdiction
over the defendant’s motion and, therefore, should have dismissed it
rather than denied it.

Argued October 7—officially released November 5, 2019
Procedural History

Substitute information, in the first case, charging the
defendant with the crimes of attempt to commit robbery
in the first degree and conspiracy to commit robbery
in the first degree, and substitute information, in the
second case, charging the defendant with the crime of
sale of narcotics, brought to the Superior Court in the
judicial district of Waterbury, where the defendant was
presented to the court, Damiani, J., on pleas of guilty;
judgments of guilty in accordance with the pleas; there-
after, the court, Hon. Ronald D. Fasano, judge trial
referee, denied the defendant’s motion to correct a judg-
ment mittimus, and the defendant appealed to this
court. Improper form of judgment; judgment directed.

Jerome Riddick, self-represented, the appellant
(defendant) filed a brief.

Nancy L. Walker, assistant state’s attorney, with
whom, on the brief, were Maureen Platt, state’s attor-
ney, and Patrick Griffin, state’s attorney, for the appel-
lee (state).

Opinion

PER CURIAM. In this appeal from the denial of a
motion to correct a judgment mittimus, the defendant,
Jerome Riddick, claims that the trial court improperly
denied his motion on the ground that he was not entitled
to the presentence confinement credit he claimed. We
conclude that the court should have dismissed the
motion rather than denied it because, as we previously
have determined, a petition for a writ of habeas corpus,
rather than a motion directed at the sentencing court,
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is the proper method to challenge the Commissioner
of Correction’s application of presentence confinement
credit. See General Statutes § 18-98d; State v. Montanez,
149 Conn. App. 32, 41, 88 A.3d 575 (holding that court
properly dismissed for lack of subject matter jurisdic-
tion motion to revise judgment mittimus raising claim
of misapplication of presentence confinement credit),
cert. denied, 311 Conn. 955, 97 A.3d 985 (2014); State
v. Carmona, 104 Conn. App. 828, 833, 936 A.2d 243
(2007) (habeas proceeding, rather than motion to cor-
rect illegal sentence, proper method to assert claim
concerning presentence confinement credit), cert.
denied, 286 Conn. 919, 946 A.2d 1249 (2008). Accord-
ingly, the court lacked jurisdiction over the defendant’s
motion and should have dismissed it rather than
denied it.

The form of the judgment is improper, the judgment
denying the defendant’s motion to correct a judgment
mittimus is reversed and the case is remanded with
direction to render judgment dismissing the defen-
dant’s motion.




