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Syllabus
The plaintiff trustee of a trust brought this action to recover damages from
the defendant beneficiaries of the trust, B and J, for common-law and
statutory (§ 52-568) vexatious litigation in connection with a prior action
that J and other beneficiaries had commenced against the trustee and
in which B had filed a cross complaint against the trustee. In that prior
action, B and J had claimed that the trustee improperly failed to provide
them with certain accountings of the trust before the death of the settlor,
R. Judgment was rendered in favor of the trustee on the operative
complaint of J and cross complaint of B after the partial granting of a
motion for summary judgment and a jury verdict. Thereafter, the trustee
brought this action, claiming that all of the counts against him in the
prior action were terminated by way of summary judgment or resolved
by the jury in his favor. The trial court found that the trustee had
conceded that his action would fail if he did not to prove one of his
vexatious litigation claims as to one of the claims by B and J in the
prior action. The court rendered judgment in favor of B and J after it
determined that the trustee had failed to prove that they lacked probable
cause, as required under the common law and under § 52-568 (1), to
sue him for failure to provide them with accountings, and had failed to
prove that B and J had acted with malice, as required under § 52-568
(2). The trustee thereafter filed a motion for reargument and reconsideration in which he claimed, inter alia, that the trial court had stated
* The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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mistakenly in its memorandum of decision that he had conceded that
his action would fail if he could not prove that B and J lacked probable
cause to bring all of the counts in the prior action. The trial court granted
the motion for reargument and reconsideration and rendered judgment
for the trustee on his claim under § 52-568 (1), and rendered judgment
for B and J as to the trustee’s claims under the common law and § 52568 (2). B and J then appealed and the trustee cross appealed to this
court. B and J claimed, inter alia, that the trial court lacked subject
matter jurisdiction over the trustee’s causes of action and improperly
failed to consider whether R had been subjected to undue influence in
connection with the creation of the trust. The trustee, on cross appeal,
claimed, inter alia, that the trial court should have concluded that all
of the claims at issue were vexatious in nature and, thus, rendered
judgment in his favor with respect to those claims. Held:
1. The trial court properly denied B’s motion to dismiss the trustee’s action,
in which B claimed that the court lacked subject matter jurisdiction
due to the trustee’s lack of standing at the time he commenced the
action: although the trust document did not specifically authorize the
trustee to commence a vexatious litigation action, the trustee had a
specific interest in the claims he brought against B and J in his capacity
as trustee, and a common-law duty to take reasonable steps to recoup
assets of the trust, including attorney’s fees and costs incurred as a
result of the prior action, within a reasonable time frame during the
winding up of the trust after R’s death, as the trustee’ actions were a
reasonably necessary part of the winding up process, and no provision
of the trust specifically abrogated the trustee’s fundamental duty to
pursue claims and recoup assets on behalf of the trust, including claims
against beneficiaries; moreover, B and J provided no support for their
claim that the trustee lacked authority to pursue his claims because the
trust’s beneficiaries had standing to pursue a claim against their fellow
beneficiaries for damages related to the prior action, as the trustee had
a fiduciary duty to act on behalf of the trust and not to defer to decisions
made by beneficiaries, and B and J provided no authority to support
the proposition that the trustee lacked the authority to carry out his
duties as trustee during the winding up period without first seeking the
approval of one or more beneficiaries of the trust.
2. B and J could not prevail on their claim that the trial court improperly
failed to consider whether R was subjected to undue influence in connection with the creation of the trust; there was no indication that the court
ignored or failed to consider evidence of undue influence, although the
court did not expressly address the issue of undue influence in its factual
findings, it plainly found that R was advised of and satisfied with the
contents of the trust, and the court was not obligated to resolve the
issue of undue influence because the question before it was whether J
had probable cause in the prior action to claim that the trust should be
modified on the ground of undue influence, and whether B and J, in
relying on their claim of undue influence, had probable cause to bring
their claims against the trustee.
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3. This court found unavailing the claim by B and J that the trial court
misinterpreted relevant law in its analysis of whether they had probable
cause in the prior action to claim that the trustee had failed to diversify
the trust’s assets in violation of statute (§ 45a-541c); the claim by B and
J rested on the faulty premise, which this court rejected, that the trial
court failed to consider whether R was subjected to undue influence
in connection with the creation of the trust, as the trial court plainly
found that R had been advised of the contents of the trust and was
satisfied with them.
4. B and J could not prevail on their claim that the trial court misinterpreted
relevant law in its analysis of whether the trustee could prevail merely
by demonstrating that B and J lacked probable cause to bring one of the
several claims against him in the prior action; contrary to the assertion
by B and J that the trustee’s claims merely presented different theories
of recovery that arose from his conduct in the prior action in failing
to diversify the trust’s assets, the court properly applied the law and
concluded that the claim of failure to diversify trust assets was logically
severable from the remaining claims for which probable cause existed,
as the failure to diversify claim was not based on the identical factual
allegations as the remaining claims, the allegations in each claim related
to facts that differed in terms of times, occurrences and actions, and
each of the claims at issue amounted to separate and distinct charges
to which the trustee was required to respond.
5. The trial court did not properly analyze whether B and J had probable
cause to bring certain of their claims against the trustee in the prior
action, as the court essentially disallowed any reliance by the trustee
on the trust’s exculpatory clause to demonstrate that B and J lacked
probable cause: although the exculpatory clause did not cloak the trustee
with immunity from suit, the clause was highly relevant to an analysis
of whether probable cause existed to bring the claims at issue against
the trustee in that it represented a significant hurdle for B and J to
overcome in order to demonstrate that the trustee was liable for the
damages that they sought in the prior action, and, therefore, the trial
could should have considered whether B and J reasonably believed
that they could overcome the exculpatory clause and whether they
reasonably believed that they were able to prove that R had been subjected to undue influence; moreover, because B was an attorney at the
time he filed his cross complaint, the court had to resolve the issue of
whether a reasonable attorney would have believed that B had probable
cause to bring the claims in the cross complaint, and with respect to
J, the court had to determine whether the facts known to J at the
time he brought the claims against the trustee in the prior action were
sufficient to give rise to a bona fide belief that he should entertain the
action against the trustee; accordingly, the judgment could not stand
with respect to the trustee’s claims under § 52-568 (1) that alleged that
B and J lacked probable cause in the prior action to bring certain claims
in various counts of the complaint and cross complaint.
Argued December 3, 2018—officially released October 29, 2019
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Procedural History

Action to recover damages for, inter alia, vexatious
litigation, and for relief, brought to the Superior Court
in the judicial district of Tolland, where the defendants
filed a counterclaim; thereafter, the court, Graham, J.,
granted the plaintiff’s motion to dismiss the counterclaim; subsequently, the court, Sferrazza, J., granted
in part the plaintiff’s motion for summary judgment
and denied the defendants’ motion for summary judgment; thereafter, the court, Cobb, J., denied the motion
to dismiss filed by the named defendant; subsequently,
the matter was tried to the court, Cobb., J.; judgment
for the defendants; thereafter, the court granted the
plaintiff’s motion for reargument and reconsideration,
and rendered judgment in part for the plaintiff, from
which the defendants appealed and the plaintiff cross
appealed to this court. Reversed in part; further proceedings.
Bruce D. Tyler, self-represented, and Jay M. Tyler,
self-represented, the appellants-cross appellees
(defendants).
Bruce S. Beck, for the appellee-cross-appellant
(plaintiff).
Opinion

KELLER, J. The plaintiff, Richard Tatoian, in his
capacity as trustee of the Ruth B. Tyler Irrevocable
Trust, brought the underlying vexatious litigation action
against the defendants, Bruce D. Tyler (Bruce Tyler)
and Jay M. Tyler (Jay Tyler). The defendants are among
the beneficiaries of the trust. In 2010, Jay Tyler commenced an action (prior action) against, among others,
the plaintiff and Bruce Tyler. Jay Tyler named the plaintiff as a defendant in all seven counts of his complaint,
but counts three through seven of the complaint were
brought against the plaintiff exclusively. Essentially,
with respect to the plaintiff, Jay Tyler alleged in his
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complaint that, in a variety of ways, the plaintiff had
performed deficiently as trustee and sought money
damages and equitable relief. In 2011, Bruce Tyler
brought a cross complaint in the prior action. All four
counts of the cross complaint, which was brought
against the plaintiff exclusively, are nearly identical to
the claims raised in counts four through seven of the
complaint. Bruce Tyler sought, inter alia, money damages. After the plaintiff prevailed in the prior action, he
commenced the present action, sounding in commonlaw and statutory vexatious litigation, for, inter alia,
attorney’s fees and costs he incurred, on behalf of the
trust, in defending himself in the prior action. Following
a court trial in the present action, the trial court found
that the defendants lacked probable cause to bring one
of the claims against the plaintiff in the prior action.
Accordingly, the court rendered judgment in part in
the plaintiff’s favor and awarded him a portion of the
attorney’s fees and costs he incurred in defending the
prior action.
The defendants appeal from the judgment of the trial
court and raise the following claims: (1) the court
lacked subject matter jurisdiction over the plaintiff’s
causes of action because he lacked standing at the time
of the commencement of the present action; (2) the
court improperly failed to consider whether the settlor
of the trust, Ruth B. Tyler (Ruth Tyler), was subjected
to undue influence in connection with the creation of
the trust; (3) the court misinterpreted relevant law in
its analysis of whether, in the prior action, the defendants had probable cause to claim that the plaintiff
had violated General Statutes § 45a-541c by failing to
diversify trust assets; and (4) the court misinterpreted
relevant law in its analysis of whether the plaintiff could
prevail in the present action merely by demonstrating
that the defendants lacked probable cause to bring one
of the claims that they brought against him in the
prior action.
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The plaintiff cross appeals from the judgment of the
trial court. He claims that, although the court properly
concluded that one of the claims raised against him by
the defendants in the prior action was not supported
by probable cause, the court erroneously failed to conclude that the defendants lacked probable cause to
bring the remaining claims and had acted with malice
in bringing the claims.1
We disagree with the claims raised in the defendants’
appeal but agree, in part, with the claim raised in the
plaintiff’s cross appeal. Accordingly, we affirm in part
and reverse in part the judgment of the trial court.
I
FACTS AND PROCEDURAL HISTORY
In its initial memorandum of decision, the court found
the following facts, many of which are not in dispute:
‘‘The defendants, [Jay Tyler] and [Bruce Tyler], are the
sons of the late [Ruth Tyler]. The defendants . . . have
three brothers; Thomas J. Tyler [(Thomas Tyler)], Russell J. Tyler [(Russell Tyler)], and John E. Tyler, Jr.
[(John Tyler, Jr.)].
‘‘Bruce Tyler and Thomas Tyler are attorneys licensed
to practice in this state.
‘‘In 1984, [Bruce Tyler] represented his mother, Ruth
Tyler, in executing a will that stated that the Tyler child
with the lowest net worth would receive enough money
from her estate to equalize that child’s net worth with
that of the sibling with the second lowest net worth.
[Bruce Tyler] gave Ruth Tyler the original of the 1984
will and he kept a copy for his records. [Bruce Tyler]
did not tell his siblings about the 1984 will or provide
them with a copy because he understood that as her
attorney he had an obligation not to disclose such information without her consent.
1
The plaintiff sets forth four distinct claims in his cross appeal but,
because they each raise the same legal issue, we will address these
claims together.
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‘‘Under the 1984 will, [Jay Tyler], the youngest of
Ruth Tyler’s five sons, would have received the entirety
of Ruth Tyler’s estate. [Jay Tyler] first learned about
the 1984 will from [Bruce Tyler] after Ruth Tyler died
in 2010.
‘‘In 1988, Ruth Tyler and her husband, John Tyler,
the defendants’ father, executed new wills in which
they divided their assets equally among their five sons.
This 1988 will was also prepared by [Bruce Tyler], who
was present when the will was executed and took the
oaths. [Bruce Tyler] did not tell Jay Tyler that their
parents had changed the will to leave their estate to
their five children equally. At trial, [Bruce Tyler] claimed
that he did not recall preparing the 1988 will for his
parents.
‘‘In 1990, Ruth and John Tyler took out a loan on the
family home in order to loan Jay Tyler $50,000. [Bruce
Tyler] assisted his parents in obtaining the bank loan.
Under his agreement with his parents, [Jay Tyler] was
required to pay back the loan in full with interest and
to make monthly payments to his parents.
‘‘In 1991, [Bruce Tyler] borrowed $25,000 from his
parents to use for college tuition. He, too, was required
to pay back this loan with interest. [Bruce Tyler] repaid
his parents at least $10,000 on this loan.
‘‘John Tyler, Ruth Tyler’s husband, died in 1997.
‘‘In 1999, Ruth Tyler executed a new will with the
assistance of her son, Thomas Tyler. Under this will,
Ruth’s five sons would share equally in her estate; however, any outstanding loan amounts owed to her would
be deducted from that child’s share of the estate and
redistributed to the others. At that time, she [granted]
her son [John Tyler, Jr.] her power of attorney.
‘‘[Bruce Tyler] could not recall if his mother told him
about the 1999 will. [Jay Tyler] was not aware of the
1999 will until after his mother died.
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‘‘On August 3, 2004, the plaintiff received a call from
Thomas Tyler notifying him that his mother, Ruth Tyler,
would be calling him to discuss estate planning. The
next day, Ruth Tyler called the plaintiff, and they met
on August 10, 2004. The plaintiff is an attorney who has
practiced in Enfield for forty years in the area of trusts,
wills, and estates. He had known Ruth Tyler for fifty
years, as their families were neighbors.
‘‘At their meeting on August 10, 2004, Ruth Tyler
explained that she had prepared a will in 1999, which
she wished to maintain. She also told the plaintiff that
she wanted to create a trust to preserve her assets in
the event she went into a nursing home. They also discussed the execution of a living will and revised power
of attorney, again designating her son, [John Tyler, Jr.].
The plaintiff met with [John Tyler, Jr.], who held Ruth
Tyler’s power of attorney, and he gave the plaintiff a
copy of the 1999 will.
‘‘The plaintiff prepared the trust based on Ruth Tyler’s
instructions and explained its contents to her in detail.
In order to accomplish Ruth Tyler’s purpose to preserve
her assets and avoid probate, the trust was irrevocable.
The plaintiff was made the trustee of the trust. Ruth
Tyler agreed to the trust provisions.
‘‘The trust adopted the provisions of the 1999 will,
and provided that Ruth Tyler’s five sons would share
equally in her estate, ‘subject to the direction that any
sums due and owing to the [g]rantor [Ruth Tyler] by
her sons [Bruce Tyler and Jay Tyler], shall be deducted
from any share which they are to receive’ under the
trust.
‘‘According to the trust, the trustee had ‘full power
and authority to manage and control the trust estate,’
which included the right to invest and reinvest the trust
assets. ‘The trustees may make and change such investments from time to time according to their discretion;
and they may continue to hold any stocks, securities
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or other property received by them hereunder, without
any duty of diversification.’ During his time as trustee,
the plaintiff had discussions with an investment advisor
but decided not to make any trades or any changes to
the investments of the trust assets.
‘‘Under the section [of the trust entitled ‘(t)rustee
(a)ccountings’], the trust provides: ‘The [t]rustee shall
render an account at least once each twelve months to
each adult beneficiary . . . . The account shall show
the receipts, disbursements and distributions of principal and income since the last accounting, and the assets
on hand. If no objection shall be made to any account
so rendered within ninety (90) days after a copy thereof
has been deposited in the mail addressed to any person
entitled thereto, as hereinabove provided, such beneficiary shall be conclusively presumed to have approved
or assented to all actions reflected in the account so
rendered.’ Prior to Ruth Tyler’s death, the plaintiff only
sent accountings to Ruth Tyler and [John Tyler, Jr.].
‘‘The trust identifies Ruth Tyler as grantor and refers
to her as grantor throughout the trust. Although the
trust includes some limited definitions, it does not
define the term ‘beneficiary.’
‘‘The trust contains an incontestability of trust clause,
which provides that ‘if any beneficiary’ under the trust
shall contest the validity of the trust, they shall not be
entitled to any benefit under the trust.
‘‘The trust also provides a provision entitled ‘Exculpation of Individual Trustees’ that provides: ‘No individual
trustee shall be liable [for] any mistake or error of
judgment, or for any action taken or omitted, either by
the trustee or by any agent or attorney employed by
the trustee, or for any loss or depreciation in value of
the trust, except in the case of willful misconduct.’
‘‘After the trust was executed, Ruth Tyler’s assets
were transferred to the trust. The assets included Bank
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of America stock held by Smith Barney as the investment advisor. The Bank of America stock had been
owned by Ruth and John Tyler for many years. At year
end in 2006, the trust estate had a value of just under
$500,000, with $362,504 attributed to stocks. At some
point, Ruth Tyler sold her home and those cash proceeds were added to the trust, making the value of the
trust approximately $500,000.
‘‘Neither defendant Bruce Tyler [nor] Jay Tyler [was]
aware that their mother created the trust until after her
death in 2010; however, both were aware that she had
wanted to do so.
‘‘Ruth Tyler died on April 1, 2010.
‘‘The plaintiff liquidated the assets of the trust and
converted them to cash for distributions to the beneficiaries. He also prepared accountings, which he filed with
the Probate Court, and provided to the defendants. At
that time, the value of the trust assets had decreased
substantially to approximately $270,000, with the stock
value having decreased to approximately $146,000 from
its high several years before of $362,504.
‘‘After Ruth Tyler’s death, Bruce Tyler told Jay Tyler
. . . about the trust, and Bruce Tyler told Jay Tyler
about the 1984 will. When [Jay Tyler], who is not a
lawyer, learned about the trust, he had concerns that
the plaintiff had kept the trust a secret and should have
been providing him accountings during his mother’s
lifetime. Although [Jay Tyler] disputed that he owed
his mother any money, he was also concerned that his
mother’s trust essentially disinherited him, which he
did not believe she would do, leading him to believe
that she had been influenced by Thomas Tyler. Jay Tyler
believed that the plaintiff had conspired with Thomas
Tyler and that they had unduly influenced Ruth Tyler
to ‘cheat’ him out of his inheritance. Jay Tyler claimed
that Thomas Tyler was not a nice person and enjoyed
‘putting Jay down,’ and [that] the fact that Thomas Tyler
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was aware of the trust and will, was a ‘red flag.’ Also,
when Jay Tyler learned from Bruce Tyler that the trust
had decreased substantially in value, he was concerned
that the plaintiff had not complied with prudent investor
rules, which he learned about from Bruce Tyler.
‘‘[Jay Tyler] decided that he wanted to bring a lawsuit
for the purpose of seeking to have the 1984 will deemed
operative, and pursuant to which he would benefit substantially. He asked his brother Bruce Tyler for assistance. At first, Bruce Tyler declined and told Jay Tyler
to contact an attorney. When he spoke to Bruce Tyler
a second time and again sought his assistance, Bruce
Tyler agreed to help Jay Tyler with the paperwork.
Bruce Tyler told Jay Tyler that he was not his attorney
and that he was acting on his own.
‘‘With Bruce Tyler’s assistance, Jay Tyler prepared a
complaint against all of his brothers, including Bruce
Tyler, who were the other beneficiaries of the trust and
heirs under the 1999 will, and the plaintiff as trustee.
The suit was served on or about December 23, 2010,
and was filed in [the judicial district of Fairfield at
Bridgeport] on January 28, 2011. . . .
‘‘[Jay Tyler’s] initial complaint alleged that the plaintiff had conspired [with Thomas Tyler] to keep the trust
and the 1999 will a secret from him, that as a result of
this conspiracy, Jay Tyler was wrongfully deprived of
his share of Ruth Tyler’s estate, and that the plaintiff
had a duty to communicate with Jay Tyler and to furnish
him annual accounts of the trust during Ruth Tyler’s
lifetime and failed to do so. He also made claims of
undue influence against Thomas Tyler.
‘‘[Bruce Tyler] admitted all of the allegations of Jay
Tyler’s complaint and filed a cross complaint against
the plaintiff, dated March 21, 2011. In that complaint,
Bruce Tyler asserted that the plaintiff had a duty to
provide him with accountings for the trust during Ruth
Tyler’s lifetime, and that the plaintiff had violated General Statutes § 45a-541, because he failed to act as a
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‘prudent investor’ in investing and managing the assets
of the trust. Bruce Tyler also alleged that the plaintiff
failed to diversify the investments of the trust in violation of the same statute, and that his failure to provide
accountings to Bruce Tyler during Ruth Tyler’s lifetime
deprived him of his right to seek an order from the
Probate Court to compel the plaintiff not to maintain
the securities he had received in the trust, which right
was claimed to be afforded by General Statutes
§ 45a-204.
‘‘On October 11, 2011, Bruce Tyler amended his cross
complaint, with the court’s permission, to proceed
against the plaintiff’s investment adviser and his
employer, alleging that they were liable because the
plaintiff had relied on their advice and management of
the securities in the trust account. On February 7, 2012,
Bruce Tyler’s cross complaint against the investment
adviser and his employer was dismissed for lack of
standing.
‘‘On April 10, 2012, [Bruce Tyler] amended his cross
complaint against the plaintiff to add an additional claim
alleging that the plaintiff should have sued an investment advisor who had provided advice seeking to
recover the lost value of stocks owned by the trust and
that the plaintiff was therefore liable to Bruce Tyler.
‘‘On June 21, 2012, [Jay Tyler] amended his complaint
adding all of the additional claims against the plaintiff
that had been previously made by Bruce Tyler in his
cross complaint against the plaintiff.2
‘‘Judgment entered in favor of the plaintiff on Jay
Tyler and Bruce Tyler’s operative complaints after the
2
In a prior appeal, this court more fully described the claims brought
against the plaintiff in Jay Tyler’s complaint and Bruce Tyler’s cross complaint as follows: ‘‘In the first count of the complaint, Jay Tyler sought to
modify the trust, claiming that Thomas Tyler had exerted undue influence
upon Ruth Tyler in relation to the trust and had conspired together with
[John Tyler, Jr.], Russell Tyler and [the plaintiff] to keep Ruth Tyler’s trust
and will a secret from him. In the second count of the complaint, Jay Tyler
also sought to modify the trust based upon allegations that the . . . actions
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partial granting of summary judgment and a jury verdict.3
‘‘To defend the claims against him in the [prior]
action, the plaintiff, on behalf of the trust, hired counsel
[of Thomas Tyler, Russell Tyler, [John Tyler, Jr., and the plaintiff] against
him had wrongfully deprived him of his share of the trust estate. In the third
count of the complaint, Jay Tyler alleged negligence against [the plaintiff]
for failing to furnish him with accountings of the trust while his mother
was still alive, and thereby preventing him from discovering the undue
influence that had been exerted upon his mother in relation to the trust. In
the fourth count of the complaint and the first count of the cross complaint,
[Jay Tyler and Bruce Tyler] alleged that [the plaintiff] had [failed to render
trust accountings and had] failed to act as a prudent investor of the trust’s
assets, in violation of General Statutes § 45a-541b. In the fifth count of the
complaint and second count of the cross complaint, both [Jay Tyler and
Bruce Tyler] alleged that [the plaintiff] had failed to diversify the trust’s
assets, in violation of General Statutes § 45a-541c. In the sixth count of the
complaint and the third count of the cross complaint, [Jay Tyler and Bruce
Tyler] alleged that [the plaintiff’s] failure to furnish them with trust accountings during their mother’s lifetime had prevented them from exercising their
right to seek an order from the Probate Court under § 45a-204 compelling
[the plaintiff], as trustee, not to keep the trust’s assets invested in the same
securities received by him. Finally, in the seventh count of the complaint
and the fourth count of the cross complaint, [Jay Tyler and Bruce Tyler]
alleged that [the plaintiff] had breached his duty to the trust, and to them
as trust beneficiaries, by failing to hold the investment advisor liable for
losses allegedly resulting from the advisor’s advice not to diversify the trust’s
assets.’’ (Footnotes omitted.) Tyler v. Tyler, 163 Conn. App. 594, 599–601,
133 A.3d 934 (2016).
3
On August 22, 2013, the trial court in the prior action, Sommer, J., granted
the plaintiff’s motion for summary judgment as to all counts of the third
amended complaint and the fourth amended cross complaint except for the
seventh count of the third amended complaint and the fourth count of the
fourth amended cross complaint. Thus, in its initial decision on the motion
for summary judgment, the court denied the plaintiff’s motion for summary
judgment only with respect to the claim that the plaintiff had breached his
duty to the trust and the trust beneficiaries by failing to hold the investment
adviser liable for losses allegedly resulting from the adviser’s advice not to
diversify the trust assets. On September 19, 2013, in response to the parties’
motions to reargue, the court reversed its prior decision only to the extent
that it had granted the plaintiff’s motion for summary judgment with respect
to the issue of whether the plaintiff owed Jay Tyler and Bruce Tyler a duty
to provide them with accountings of the trust prior to their mother’s death.
Thereafter, Jay Tyler and Bruce Tyler appealed from the court’s judgment.
On June 17, 2014, this court dismissed the appeal brought by Jay Tyler and
Bruce Tyler with respect to their claim that the trial court improperly had
rendered summary judgment on several counts that were asserted against
the plaintiff. This court dismissed that portion of the appeal on jurisdictional
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and has incurred attorney’s fees in the amount of
$114,889 and costs in the amount of $2111.82.’’ (Footnotes added and footnotes omitted.)
In support of his vexatious litigation claims in the
present action, the plaintiff, in his capacity as trustee,
relied on the claims brought against him in the prior
action in both the operative complaint brought by Jay
Tyler and the operative cross complaint brought by
Bruce Tyler. The plaintiff also alleged that all of the
counts brought against him either were terminated by
way of summary judgment or resolved by a jury in his
favor. The plaintiff alleged that ‘‘[a]lthough . . . [Bruce
Tyler] was named as a defendant in the complaint and
in the amended complaint [brought by Jay Tyler], in
reality . . . [Bruce Tyler] and . . . Jay Tyler were not
adversaries but were, in fact, acting in concert. Moreover, in addition to filing his cross complaint and the
amendments thereto . . . [Bruce Tyler] directed and
controlled the initiation of the action, including prepargrounds in light of the fact that, with respect to the claims raised against
the plaintiff, the trial court had rendered a partial judgment from which a
right to appeal did not exist. Tyler v. Tyler, 151 Conn. App. 98, 103–104, 93
A.3d 1179 (2014).
The claims brought against the plaintiff on which summary judgment had
not been rendered were tried before a jury. On October 24, 2013, a jury
returned a general verdict in the plaintiff’s favor. Neither Jay Tyler nor Bruce
Tyler appealed from the judgment subsequently rendered by the trial court
in the plaintiff’s favor.
Following this court’s partial dismissal of the prior appeal brought by Jay
Tyler and Bruce Tyler from the rendering of summary judgment with respect
to some but not all of the claims brought against the plaintiff, and following
the jury verdict on October 24, 2013, which resulted in a judgment in the
plaintiff’s favor with respect to the claims that had not been disposed of
by the rendering of summary judgment, Jay Tyler and Bruce Tyler argued
during a status conference before the trial court that certain of the claims
they had brought against the plaintiff were still pending. On October 1, 2014,
the trial court, Radcliffe, J., ruled that all of the claims brought against the
plaintiff by Jay Tyler and Bruce Tyler had been adjudicated. After Jay Tyler
and Bruce Tyler appealed from the trial court’s judgment in this regard, this
court affirmed the judgment of the trial court. Tyler v. Tyler, 163 Conn.
App. 594, 133 A.3d 934 (2016).
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ing and arranging for service of the complaint and all
other relevant pleadings filed by . . . [Jay Tyler] as
were necessary for the commencement and prosecution
of the action.’’
In count one, the plaintiff asserted a cause of action
sounding in common-law vexatious litigation, seeking compensatory and punitive damages. The plaintiff
alleged in relevant part: ‘‘The action, including the complaint and cross complaint, was brought and prosecuted
by the defendants without probable cause in that the
defendants lacked knowledge of the facts, actual or
apparent, strong enough to justify a reasonable belief
that they had lawful grounds to bring and prosecute
the causes of action alleged against the plaintiff.’’ The
plaintiff alleged that ‘‘[i]n bringing and prosecuting the
[prior] action, [the] defendants acted with malice based
on one or more of the following: [a] [the] defendants
lacked probable cause to bring and prosecute the
action; [b] the action was brought and prosecuted primarily for an improper purpose; [c] the defendants
knew or reasonably should have known that they had
no valid claim against the plaintiff based on the facts
asserted in the complaint, amended complaint, cross
complaint and amended cross complaint and/or that
any claims made by the defendants against the plaintiff
would have been barred by the provisions of the trust
or the laws of the state of Connecticut.’’ The plaintiff
alleged that ‘‘[t]he aforesaid actions on the part of the
defendants were taken with a malicious intent unjustly
to vex, annoy and harass the plaintiff’’ and ‘‘constitute
vexatious litigation under Connecticut common law.’’
The plaintiff alleged that he had incurred attorney’s fees
and costs in defending the prior action and bringing
the present action.
In count two, the plaintiff, relying on the allegations
set forth in count one, asserted a claim of statutory

Page 132A

CONNECTICUT LAW JOURNAL

16

OCTOBER, 2019

October 29, 2019

194 Conn. App. 1

Tatoian v. Tyler

vexatious litigation, seeking double damages pursuant
to General Statutes § 52-568 (1).4
In count three, the plaintiff, also relying on allegations
set forth in count one, asserted a claim for statutory
vexatious litigation, seeking treble damages pursuant
to § 52-568 (2).5
The defendants separately filed answers and special
defenses in which they denied the allegations that the
complaint and the cross complaint had been brought
without probable cause, that they had acted with malice
in bringing and prosecuting the prior action, and that
their actions had constituted vexatious litigation under
the common law or § 52-568.6 The respective pleadings filed by the defendants mirrored one another. First,
the defendants claimed that, in bringing the prior action
against the plaintiff, they lacked the requisite intent
to have engaged in vexatious litigation. Second, the
defendants claimed that the plaintiff commenced the
present action prior to the termination of the prior
action, thus depriving the court of subject matter jurisdiction over the plaintiff’s action. Third, the defendants
claimed that the plaintiff lacked the authority under the
trust to bring the present action. Fourth, the defendants
claimed the present action reflected the plaintiff’s
improper motivation in that, rather than acting in the
best interest of the trust, he is motivated by his own
4

General Statutes § 52-568 provides: ‘‘Any person who commences and
prosecutes any civil action or complaint against another, in his own name
or the name of others, or asserts a defense to any civil action or complaint
commenced and prosecuted by another (1) without probable cause, shall
pay such other person double damages, or (2) without probable cause, and
with a malicious intent unjustly to vex and trouble such other person, shall
pay him treble damages.’’
5
See footnote 4 of this opinion.
6
The defendants also brought a counterclaim against the plaintiff in his
individual capacity. On October 15, 2014, the court, Graham, J., granted
the plaintiff’s motion to dismiss the counterclaim. That ruling is not a subject
of this appeal.
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malice and vindictiveness toward the defendants and
not by any acts of the defendants. Fifth, the defendants
claimed that in the present action the plaintiff had violated General Statutes § 52-226a by failing to obtain a
certificate from the court in the prior action confirming
that the action was vexatious in nature.7 Sixth, the
defendants claimed that the plaintiff had engaged in
fraud. In his replies to the special defenses filed by the
defendants, the plaintiff denied each and every allegation raised therein. Later, the court granted the plaintiff’s motion for summary judgment with respect to the
second, third, and fifth special defenses raised by the
defendants. At trial, the defendants expressly abandoned the first and fourth special defenses.
After the court, Cobb, J., denied a motion filed by
Bruce Tyler to dismiss the plaintiff’s vexatious litigation
action,8 a trial took place over the course of three days
in May, 2016. Thereafter, the parties submitted posttrial
briefs. On December 7, 2016, the court set forth its
ruling in a thorough memorandum of decision.
Having set forth its findings of fact, which we previously have recited in this opinion, the court addressed
the merits of the plaintiff’s claims in relevant part as
follows: ‘‘The cause of action for vexatious litigation
permits a party who has been wrongly sued to recover
damages. . . . In Connecticut, the cause of action for
vexatious litigation exists both at common law and
7
General Statutes § 52-226a provides: ‘‘In any civil action tried to a jury,
after the return of a verdict and before judgment has been rendered thereon,
or in any civil action tried to the court, not more than fourteen days after
judgment has been rendered, the prevailing party may file a written motion
requesting the court to make a special finding to be incorporated in the
judgment or made a part of the record, as the case may be, that the action
or a defense to the action was without merit and not brought or asserted
in good faith. Any such finding by the court shall be admissible in any
subsequent action brought pursuant to section 52-568.’’
8
The motion to dismiss and the court’s ruling thereon are discussed in
detail in part II A of this opinion.
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pursuant to statute. Both the common-law and statutory
causes of action [require] proof that a civil action has
been prosecuted . . . . Additionally, to establish a
claim for vexatious litigation at common law, one must
prove want of probable cause, malice and a termination
of suit in the plaintiff’s favor. . . . The statutory cause
of action for vexatious litigation exists under § 52-568,
and differs from a common-law action only in that a
finding of malice is not an essential element, but will
serve as a basis for higher damages. . . . In either type
of action, however, [t]he existence of probable cause
is an absolute protection against an action for malicious
prosecution, and what facts, and whether particular
facts, constitute probable cause is always a question of
law. . . .
‘‘The court concludes that the . . . commencement
of the [prior] action against the plaintiff [by Jay Tyler],
and [the] . . . cross complaint against the plaintiff [by
Bruce Tyler], satisfies the first element that they prosecuted actions against the plaintiff. The court also finds
that the [prior] action terminated in the plaintiff’s favor,
either by summary judgment or a jury verdict in the
plaintiff’s favor. Thus, the court must determine the
remaining elements; whether the [prior] action was
prosecuted without probable cause and with malice.
‘‘The plaintiff conceded at argument that if he fails
to prove his vexatious litigation claim as to one of the
defendants’ claims in the [prior] action, this action fails.
As explained below, the court finds that the plaintiff
has failed to prove the defendants’ claim [in the prior
action]—that the plaintiff failed to provide them with
accountings—lacked probable cause, or that it was
brought with malice. Because the court finds [that]
probable cause existed for this claim, it is not necessary
to address the other causes of action brought by the
defendants in the [prior] action. Similarly, because the
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court finds the issues for the defendants, it is unnecessary for the court to address the defendants’ remaining
special defense [that was based on fraud].’’ (Citations
omitted; internal quotation marks omitted.)
After discussing legal principles related to probable
cause and observing that its existence in a particular
case is a question of law, the court stated: ‘‘The plaintiff
claims that count four of [Jay Tyler’s] operative complaint and count one of [Bruce Tyler’s] cross complaint
alleging that the plaintiff improperly failed to provide
them with accountings under the trust, lacked probable
cause. In support of this claim, the plaintiff argues that
this claim was disposed of in the plaintiff’s favor on
summary judgment and that the language of the trust
is clear and did not require that accountings be provided
to the defendants. The court disagrees and finds that the
defendants had probable cause to bring these claims.
‘‘First, adverse rulings in the underlying case on summary judgment or otherwise do not equate to a lack of
probable cause. . . .
‘‘Additionally, the court has reviewed the trust and
concludes that it is not ‘so clear,’ as the plaintiff contends, such that any layperson would understand it to
allow for only one interpretation. There is only one
‘Trustee Accounting’ provision in the trust, § 8 (h),
which provides in part that: ‘The [t]rustee shall render
an account at least once each twelve months to each
adult beneficiary and to the natural or legal guardians,
if any, of each minor or otherwise legally disabled
beneficiary then receiving or entitled to receive income
hereunder. The account shall show the receipts, disbursements and distributions of principal and income
since the last accounting, and the assets on hand. If no
objection shall be made to any account so rendered
within ninety (90) days after a copy thereof has been
deposited in the mail addressed to any person entitled
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thereto, as hereinabove provided, such beneficiary shall
be conclusively presumed to have approved or assented
to all actions reflected in the account so rendered.’ ’’
(Emphasis added.)
‘‘The plaintiff provided accountings under this clause
to Ruth Tyler during her lifetime and [John Tyler, Jr.],
her power of attorney. The plaintiff did not provide
accountings of the trust holdings to the defendants or
other heirs. The plaintiff claims that the language of
this accountings provision ‘clearly’ required him to provide accountings only to ‘income’ beneficiaries and that
Ruth Tyler was the only income beneficiary. Although
the court agrees that this is a valid interpretation of the
clause, it disagrees that it is the only possible interpretation.
‘‘The plaintiff’s argument is dependent upon the court
finding that there is only one interpretation of the first
sentence of the accountings provision finding that the
last phrase of the first sentence, ‘entitled to receive
income hereunder,’ modifies ‘adult beneficiary,’ at the
beginning of the sentence. The court finds, however,
that there is another possible reading of this sentence,
and that is that the phrase ‘entitled to receive income
hereunder’ modifies the category of recipients identified immediately before it, that is, ‘natural or legal
guardians, if any, of each minor or otherwise legally
disabled beneficiary.’ Thus, the court finds that the provision is ambiguous, allowing for more than one interpretation.
‘‘If the phrase ‘entitled to receive income hereunder’
does not modify ‘adult beneficiary,’ then there is an
argument that adult beneficiaries were entitled to
accountings under the trust. The term beneficiary is
not defined in the trust. The common definition of beneficiary is ‘the person designated to receive the income
of a trust estate.’ . . . Thus, under the common understanding of the word beneficiary, the defendants as
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recipients of property under the trust are beneficiaries,
and there can be no claim that they are not adults.
‘‘Moreover the trust identifies Ruth Tyler only as ‘the
[g]rantor,’ and not as a beneficiary, although she was
entitled to receive payments under the trust. When the
term ‘beneficiary’ is used throughout the trust, it
appears to mean Ruth Tyler’s heirs, and the defendants
are identified as heirs. For example, § 5 (f) of the trust
allows certain payments to minors or incapacitated
‘[b]eneficiaries,’ and § 5 (m) provides that the ‘[t]rustees
shall not be liable to the [g]rantor, any beneficiary, or
. . .’ suggesting that the words have different meanings
in the trust. The accounting provision requires [accountings] to ‘adult beneficiar[ies]’ but does not require
accountings to the ‘[g]rantor,’ although the grantor
received accountings. The trust could have been drafted
to include [a] definition section that would have made
its provisions clearer.
‘‘Thus, the court disagrees that the accountings
clause of the trust is ‘so clear’ as to have only one meaning. The court finds that it is susceptible to more than
one interpretation, one of which supports the defendants’ claim in the [prior] action that, as adult beneficiaries under the trust, they were entitled to accountings.
Thus, the court finds that there was a reasonable basis
for the defendants’ belief that they were beneficiaries
under the trust and, as such, were entitled to receive
accountings from the plaintiff. The plaintiff did not provide the defendants with accountings during Ruth Tyler’s lifetime. Had the plaintiff done so, the defendants
would have known that the trust was declining significantly in value. Thus, the court finds [that] there was
probable cause for the defendants to bring their claim
against the plaintiff for failing to provide accountings
to them under the trust.
‘‘In addition, the plaintiff has not established that the
so-called ‘[e]xculpation [c]lause’ in the trust, drafted
by the plaintiff to protect the plaintiff, is sufficient to
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establish that the defendants lacked probable cause to
bring this claim in the [prior] action. Under the trust,
the trustee shall not be subject to any liability, ‘except
in the case of willful misconduct.’ The plaintiff argues
that: ‘The meaning of this language is clear to a layperson, and certainly is clear to an attorney—that in order
to have a claim against the plaintiff, the defendants
must allege, and moreover establish, that the plaintiff
engaged in wilful misconduct.’ The plaintiff claims that
the defendants failed to plead ‘wilful [misconduct]’ or
prove it at trial. The plaintiff misconstrues the probable
cause standard, which does not require talismanic
phrases in pleadings or that a defendant prevail at trial.
. . . This ‘exculpation’ language in the trust does not
prohibit the bringing of an action against the trustee,
but only that he ‘shall not be liable,’ except for ‘willful
[misconduct].’ Indeed, the clause was asserted by the
plaintiff in the [prior] action as a special defense.
‘‘Thus, the court finds that the plaintiff has failed to
prove that the defendants lacked probable cause to sue
the plaintiff for failure to provide them with accountings. . . .
‘‘As for the element of malice, the court finds that
the plaintiff has not proved this element, either. In a
vexatious suit action, the defendant is said to have
acted with ‘malice’ if he acted primarily for an improper
purpose; that is, for a purpose other than that of securing the proper adjudication of the claim on which [the
proceedings] are based . . . . [W]hile malice may be
inferred from the lack of probable cause, the lack of
probable cause may not be inferred from malice. . . .
‘‘The plaintiff’s primary argument is that he has
proved malice by proving lack of probable cause.
Because the court has found probable cause, the plaintiff cannot prevail on this argument.
‘‘The plaintiff also refers to circumstantial evidence
of the defendants’ animosity toward the other siblings
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as proof of malice against the plaintiff, but the plaintiff
has produced no evidence that the defendants held
animosity toward him. The court is not aware of any
cases, and the plaintiff has provided none, that allow
the court to transfer the animosity of the defendants
from one party to another. Thus, [t]he evidence relied
on by the plaintiff fails to establish that the defendant[s]
acted primarily for any purpose other than securing an
adjudication of its claim.’’ (Citations omitted; footnotes
omitted.) The court rendered judgment in the defendants’ favor.
On December 23, 2016, the plaintiff filed a motion
seeking articulation and clarification of the court’s
December 7, 2016 decision. Specifically, the plaintiff
asked the court to provide additional explanation for
its conclusion that the defendants had probable cause
to bring an action for monetary damages against the
plaintiff. On December 23, 2016, the plaintiff also filed
a motion seeking reargument and/or reconsideration of
the court’s December 7, 2016 decision, with a supporting memorandum of law. In relevant part, the plaintiff
argued that the court had stated mistakenly in its decision that he had conceded that his action would fail if
he could not prove that the defendants lacked probable
cause to bring all of the counts in the prior action, that
relevant precedent did not require him to prove that
there was a lack of probable cause with respect to all
of the counts in the prior action, that the court erred
in finding that the defendants had probable cause to
bring the accounting claims, and that, with respect to
the remaining claims in the prior action, he had proven
that the defendants acted with a lack of probable cause
and malice. Bruce Tyler replied to the motion seeking
reargument and/or reconsideration, arguing that the
relief sought therein was unwarranted. On February 15,
2017, the court held a hearing on the motion. Following
the hearing, the parties submitted supplemental briefs.
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On July 19, 2017, the court issued a memorandum of
decision in which it granted the plaintiff’s motion for
reconsideration and/or reargument. The court left the
findings of fact set forth in its original decision undisturbed but set forth a different analysis with respect to
the claims raised. In relevant part the court stated: ‘‘The
plaintiff asserts that the court improperly concluded
that the defendants had probable cause to bring their
accounting claims in the underlying action. The plaintiff does not challenge the court’s conclusion that the
accountings provision in the trust is ambiguous, but
instead contends that the defendants lacked probable cause to bring their accounting claim because the
claim was barred by the trust’s exculpatory clause. This
clause, contained within § 5 (l) of the trust, provides:
‘No individual [t]rustee shall be liable for any mistake or error of judgment, or for any action taken or
omitted, either by the [t]rustee or by any agent or attorney employed by the [t]rustee, or for any loss or depreciation in the value of the trust, except in the case of
willful misconduct.’ In its original decision, the court
determined that the exculpatory clause did not defeat
the defendants’ probable cause to bring the accounting
claim because it did not prohibit the bringing of an
action against the trustee, but that he shall not be liable,
except for wilful misconduct. Consequently, the plaintiff has not contended that the court overlooked controlling authority or misapplied the facts. Instead, the
plaintiff simply reiterates the argument made in his
posttrial brief that has been adequately addressed by
the court’s memorandum.’’
As we discussed in footnote 2 of this opinion, Jay
Tyler generally alleged in counts one and two of his
amended complaint, which was directed at the plaintiff
as well as Thomas Tyler, Russell Tyler, John Tyler, Jr.,
and Bruce Tyler, that the plaintiff had been a participant
in a conspiracy to wrongfully deprive him of his rightful
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share of Ruth Tyler’s estate. The court in the present
action concluded that, to the extent that it was necessary to consider whether Jay Tyler had probable cause
to bring these claims, it could consider them to be part
of the claims raised by Jay Tyler that were based on
the plaintiff’s failure to provide the defendants with
trust accountings. Apparently referring to counts one
and two of the complaint, in which Jay Tyler claimed
that a conspiracy existed, the court explained: ‘‘[T]he
court does not consider these contentions because
there are not sufficient factual allegations directed at
the plaintiff therein to constitute a separate claim
against him and to the extent that this claim contains
allegations against him, they go to his failure to provide
an accounting.’’ Accordingly, the court’s analysis of
‘‘accounting claims’’ encompassed the claims brought
against the plaintiff in counts one, two, three, and six
of Jay Tyler’s amended complaint.9 In this appeal, the
defendants do not raise a claim of error with respect
to the court’s decision to interpret counts one, two,
three, and six of the complaint in the manner that it did.
The court went on to state: ‘‘In addition to the discussion in its original memorandum, the court notes that
the exculpatory clause does not act as a complete bar
or immunity to civil suit, as the plaintiff’s argument
seems to suggest. . . . The language of the clause limits the trustee’s liability [to harm] resulting from the
trustee’s wilful misconduct. This action is a vexatious
litigation suit initiated by the trustee against the defendants, who are beneficiaries of the trust, a situation not
covered by the exculpatory clause. In this case, the
plaintiff has the burden to prove a lack of probable
cause, among other things. The probable cause standard
applied in vexatious litigation actions imposes a significant burden on the plaintiff. That the exculpatory clause
9
The court’s analysis of ‘‘accounting claims’’ also encompasses the claim
raised by Bruce Tyler in count three of his cross complaint.
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may act as a shield to protect a trustee from personal
liability where his conduct did not constitute wilful
misconduct does [not] mean that the exculpatory clause
may be used as a sword by the trustee to establish probable cause in a vexatious suit. There is no language
. . . in the exculpatory clause to require such an interpretation, and the plaintiff has presented no case, and
this court is not aware of any, that necessitates such a
finding. Indeed, the remedy imposed by the trust when
beneficiaries contest the trust is that they may not benefit from the trust assets.’’ (Citation omitted.)
Next, the court considered the plaintiff’s contention
that in its original decision it mistakenly relied on what
it believed to have been a concession by the plaintiff
that, if probable cause existed with respect to one of
the claims in the prior action, he would be unable to
prevail in the present action. The court stated in relevant part: ‘‘The court agrees that the plaintiff did not
concede this issue, and that a plaintiff in a vexatious
litigation action need not show a lack of probable cause
on all of the claims asserted in the underlying action
in order to prevail on a vexatious litigation claim, especially where the claims are logically severable. . . .
The court agrees with the plaintiff and therefore now
considers, on the merits, whether the defendants’ other
. . . claims against the plaintiff in the [prior] action
were vexatious.’’ (Citation omitted.)
After discussing relevant legal principles concerning
probable cause and malice, the court addressed the
other claims that the defendants brought against the
plaintiff in the prior action. The court stated in relevant
part: ‘‘In the [prior] action, the defendants brought a
claim alleging that the plaintiff failed to comply with
the requirements of diversification as set forth in § 45a541c, which provides: ‘A trustee shall diversify the
investments of the trust unless the trustee reasonably
determines that, because of special circumstances, the
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purposes of the trust are better served without diversifying.’ The plaintiff argues that the trust clearly states
that he had no duty to diversify. The defendants argue
that they had probable cause to bring this claim because
§ 45a-541c imposes a duty to diversify. The court agrees
with the plaintiff that under the statutory scheme and
the trust, he had no duty to diversify.
‘‘The duty imposed by § 45a-541c is part of a larger
statutory scheme entitled, the ‘Connecticut Uniform
Prudent Investor Act,’ which is a set of individual duties
imposed by General Statutes §§ 45a-541 to 45a-541l. The
applicability of the duties imposed by the Connecticut
Uniform Prudent Investor Act, including the duty to
diversify in § 45a-541c, is determined pursuant to General Statutes § 45a-541a, which provides: ‘(a) Except as
provided in subsection (b) of this section, a trustee who
invests and manages trust assets owes a duty to the
beneficiaries of the trust to comply with the prudent
investor rule, as set forth in sections 45a-541 to 45a541l, inclusive. (b) The prudent investor rule is a default
rule that may be expanded, restricted, eliminated or
otherwise altered by provisions of the trust. A trustee
is not liable to a beneficiary to the extent that the trustee
acted in reasonable reliance on provisions of the trust.’
The language of these statutory provisions is clear and
unambiguous.
‘‘Under § 5 (a) of the trust, the plaintiff had no duty
to diversify based on the following provision stating
that the trustee ‘may continue to hold any stocks, securities or other property received by them . . . without
any duty of diversification.’ (Emphasis added.) In light
of the clear and unambiguous language of the trust and
§ 45a-541c, the plaintiff did not have a duty to diversify
the trust’s holdings, and the defendants lacked probable
cause to bring this claim. . . . As for the malice
requirement, the court affirms and adopts its finding
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in its original memorandum that the plaintiff has not
established malice. . . .
‘‘Consequently, the court concludes that the plaintiff
has proven that the defendants lacked probable cause
to bring their [claim in the prior action] alleging that
the plaintiff failed to diversify the assets of the trust and
that the plaintiff has failed to prove that the defendants
brought this claim with malice.’’ (Citations omitted.)
The court proceeded to address another claim that
the defendants brought against the plaintiff in the prior
action: ‘‘The defendants also alleged in the [prior] action
that the plaintiff failed to act as a prudent investor and,
as a result, the assets of the trust severely depreciated
by more than $250,000. Specifically, the defendants
alleged in the [prior] action that the depreciation of the
trust securities was a result of the plaintiff’s violation
of General Statutes § 45a-541b (a), which provides: ‘A
trustee shall invest and manage trust assets as a prudent
investor would, by considering the purposes, terms,
distribution requirements and other circumstances of
the trust. In satisfying this standard, the trustee shall
exercise reasonable care, skill and caution.’ The defendants further alleged that the plaintiff failed to act as
a prudent investor in managing the assets of the trust
as prescribed by § 45a-541b (b) and (c).10
‘‘As to this claim, the plaintiff relies primarily on the
exculpatory clause in the trust, which the court has
rejected.
‘‘The plaintiff also asserts that General Statutes § 45a204 provides him immunity from any claim relating
to the depreciation of the securities. Section 45a-204
provides in relevant part: ‘Trust funds received by . . .
trustees . . . may be kept invested in the securities
10
The court observed: ‘‘Unlike [the duty imposed by] § 45a-541c, the duty
imposed by § 45a-541b is applicable because the trust does not expand,
restrict, eliminate, or otherwise alter it.’’
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received by them, unless it is otherwise ordered by the
Court of Probate or unless the instrument under which
such trust was created directs that a change of investments shall be made, and the fiduciaries thereof shall
not be liable for any loss that may occur by depreciation of such securities.’ . . .
‘‘The evidence reveals that neither the probate court
nor the trust instructed the plaintiff to change the initial
investments. Accordingly, the plaintiff, as trustee, was
subject to two somewhat conflicting statutory mandates. On one hand, pursuant to § 45a-541b, the plaintiff
had a duty to the beneficiaries to maintain and invest
the securities as a prudent investor would utilizing reasonable care. On the other hand, pursuant to § 45a-204,
the plaintiff was able to maintain the securities as he
received them without subjecting himself to any potential liability.
‘‘The plaintiff argues that § 45a-204 provides him
immunity from all liability notwithstanding the duty
imposed by § 45a-541b. Even though the language of
§ 45a-204 appears to be applicable in the present case,
our Supreme Court, applying substantially identical
statutes, has held that the immunity provided by § 45a204 is not absolute, but applies ‘so long as in the exercise
of reasonable prudence [the trustee] deem[s] it unnecessary to make any change.’ . . . Peck v. Searle, 117
Conn. 573, 582, 169 A. 602 (1933); see Beardsley v.
Bridgeport Protestant Orphan Asylum, 76 Conn. 560,
564, 57 A. 165 (1904) (same); Bassett v. City Bank &
Trust Co., 115 Conn. 1, 26, 160 A. 60 (1932) (holding
that right to maintain securities as they were received
‘must be exercised with prudence and the trustee will
not be allowed to escape the responsibilities attaching
to trustees generally for the safety of trust funds in
his control’).
‘‘Although this reasonableness standard is not evident
from the language of the current and previous versions
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of the statutes, it has been imposed by these Supreme
Court decisions. The reasonableness standard utilized
by these cases plainly mirrors the duty imposed by
§ 45a-541b, in that ‘the trustee shall exercise reasonable
care, skill and caution’ in managing the trust assets.
Accordingly, the defendants’ claim that the plaintiff is
not absolutely precluded by the immunity of § 45a-204,
is not baseless because it is supported by Supreme
Court precedent. Even if the defendants lost on that
claim in the underlying action and even if it may be
considered novel, [t]he standard for determining probable cause is not whether there are adverse rulings by
the court or whether the claim is ultimately determined
to be without merit. . . . Therefore, the defendants
would have had probable cause to bring this claim if
they were aware of facts to support their contention
that it was unreasonable for the plaintiff to retain the
investments as he received them.
‘‘In the present case, the court found in its original
memorandum of decision that the accountings prepared
by the plaintiff revealed that the trust securities had
substantially depreciated by more than $250,000. The
accountings also revealed that the plaintiff had not
taken any action to slow or stop the loss of value in the
securities. Based on these facts and the duty imposed
on the plaintiff by § 45a-541b, the court concludes that
the plaintiff failed to prove that the defendants lacked
probable cause to pursue this claim. In view of the
court’s finding on probable cause as to this claim, the
court need not decide [the issue of] malice.’’ (Citation
omitted; emphasis in original; footnote in original and
footnote omitted.)
Last, the court turned to the defendants’ claim in
the prior action that the plaintiff failed to hold the
investment advisor liable. The court stated in relevant
part: ‘‘In the underlying action, the defendants asserted
that the plaintiff failed to pursue an action against the
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investment advisor who provided him advice and counseled him not to diversify the assets of the trust, which
was contrary to the best interests of the beneficiaries
of the trust and resulted in substantial depreciation of
the trust assets. The defendants relied upon § 45a-541i,
which provides generally that a trustee may delegate
investment and management functions to an agent, who
can be held liable for a breach of duty imposed by such
delegation. The plaintiff argues that immunity bars this
claim and that there was no evidentiary basis for this
claim because the trust provided him authority to
decide whether or not to pursue claims against the
investment advisor. The plaintiff also asserts that he
testified that he did not delegate the authority to manage
any securities and [that] the defendants failed to proffer
expert testimony in support of their claim.
‘‘In determining whether the defendants had probable
cause for their claims, the issue is whether the defendants had the bona fide belief in the existence of the
essential facts underlying the claim. . . . The court
finds that under the circumstances presented here, the
defendants did have a bona fide belief in the existence
of the essential facts.
‘‘The plaintiff’s claim that the investment advisor
is entitled to immunity pursuant to § 45a-204 and the
trust’s exculpatory clause [is] undermined by General Statutes § 45a-541i (b), which provides that ‘[a]n
attempted exoneration of the [financial advisor to
whom investment and management functions have
been delegated] from liability for failure to meet such
a duty is contrary to public policy and void.’
‘‘The plaintiff, as trustee, had the ability to bring a
cause of action against the investment advisor pursuant
to § 45a-541i. As the court found in its original memorandum of decision, the defendants brought this claim
based upon the fact that the investment advisor counseled the plaintiff not to diversify the securities. The

Page 148A

32

CONNECTICUT LAW JOURNAL

OCTOBER, 2019

October 29, 2019

194 Conn. App. 1

Tatoian v. Tyler

court further found that during his time as trustee, the
plaintiff had discussions with an investment advisor but
decided not to make any trades or any changes to trust
assets. The trust accountings reflected that no change
had been made to the investments. Based upon the
foregoing, the plaintiff has failed to prove that the defendants lacked probable cause to bring this claim and,
therefore, no finding [with respect to the issue] of malice is necessary.’’ (Citation omitted; footnote omitted.)
Thus, in its decision granting the plaintiff’s motion
for reargument and reconsideration, the court concluded that the plaintiff had sustained his burden of
proving that the defendants lacked probable cause to
bring the failure to diversify claim, but that he had failed
to prove that the defendants had acted with malice with
respect to that claim. With respect to the claim based
on the plaintiff’s failure to provide the defendants with
trust accountings, the court concluded that the plaintiff
did not prove that the defendants had brought the claim
without probable cause. Relying on its finding concerning malice in its original memorandum of decision, the
court affirmatively found that the plaintiff failed to
prove that the defendants had brought the claim with
malice. With respect to the remaining claims, the court
concluded that the plaintiff failed to prove that the
defendants brought the claims without probable cause,
and the court stated that, in light of this determination,
it was unnecessary to reach the issue of malice.
In its decision granting the plaintiff’s motion for reargument and/or reconsideration, the court rendered
judgment in the plaintiff’s favor under count two, sounding in statutory vexatious litigation under § 52-568 (1),
with respect to the failure to diversify claim. The court,
relying on its finding that malice had not been proven,
rendered judgment in the defendants’ favor with respect
to count one, sounding in common-law vexatious litigation, and count three, sounding in statutory vexatious
litigation under § 52-568 (2). The court awarded the
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plaintiff $33,774 in attorney’s fees and $527.96 in costs
arising from the plaintiff’s defense in the prior action
and a prior appeal involving the parties. See Tyler v.
Tyler, 151 Conn. App. 98, 93 A.3d 1179 (2014).11
After the court granted the plaintiff’s motion for reargument and/or reconsideration and granted the plaintiff
the relief described previously, the defendants filed a
motion for reargument and/or reconsideration of that
decision, as well as a memorandum of law. On August
2, 2017, the court denied the motion. The present appeal
and cross appeal followed. Additional facts will be set
forth as necessary.
II
DEFENDANTS’ APPEAL
The defendants appeal from the judgment of the trial
court and raise the following claims: (1) the court
lacked subject matter jurisdiction over the plaintiff’s
causes of action because he lacked standing at the time
of the commencement of the lawsuit; (2) the court
improperly failed to consider whether the settlor of the
trust, Ruth Tyler, was subjected to undue influence in
connection with the creation of the trust; (3) the court
misinterpreted relevant law in its analysis of whether,
in the prior action, they had probable cause to claim
that he had violated § 45a-541c by failing to diversify
trust assets; and (4) the court misinterpreted relevant
law in its analysis of whether the plaintiff could prevail
in the present action merely by demonstrating that the
defendants lacked probable cause to bring one of the
several claims that they brought against him in the prior
action. We address these claims in turn.
A
First, the defendants claim that the court lacked subject matter jurisdiction over the plaintiff’s causes of
action because he lacked standing at the time of the
commencement of the lawsuit. We disagree.
11

See footnote 3 of this opinion.
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The following additional facts and procedural history
are relevant to this claim. In September, 2015, Bruce
Tyler filed a motion to dismiss the plaintiff’s complaint
and an accompanying memorandum of law on the
ground that the plaintiff lacked standing and, therefore,
the court lacked subject matter jurisdiction. In support
of the motion to dismiss, Bruce Tyler referred to the
undisputed facts that Ruth Tyler died on April 1, 2010,
and the plaintiff, as trustee, commenced the present
action more than three years later, in December, 2013.
Bruce Tyler argued that, following Ruth Tyler’s death,
the plaintiff had standing only to wind up the trust,
which did not encompass his commencement of the
present action. The plaintiff objected to the motion. On
November 17, 2015, the court denied the motion to
dismiss. The court stated: ‘‘The plaintiff . . . has standing to bring this lawsuit, as he is a proper person to
adjudicate the claims of vexatious suit in this case.
May v. Coffey, 291 Conn. 106, 967 A.2d 495 (2009). The
plaintiff has a specific personal interest in this case
by virtue of his status as trustee, and as [trustee] his
responsibility to wind up the affairs of the trust. Ramondetta v. Amenta, 97 Conn. App. 151, 903 A.2d 232
(2006).’’
The defendants argue before this court that the trial
court erroneously concluded that, following the termination of the trust, the plaintiff had the authority under
the trust to bring the present action against them
because it was done as part of the winding up of the
trust. The defendants argue that although the court
properly looked to Ramondetta for guidance with
respect to the issue of whether the plaintiff had the
authority to commence the present action, the court
misapplied that precedent. Specifically, the defendants
argue that bringing the present action was not part of
the winding up process because the present action was
not an ‘‘asset’’ of the trust, it had no ‘‘intrinsic value,’’
and there was no provision in the trust that required
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the plaintiff to bring the present action against them.12
The defendants argue that, far from being an act that
the plaintiff was required to perform by the trust, or
an act that was necessary to wind up the trust, bringing
the present action was a voluntary ‘‘gamble’’ of trust
assets that was undertaken by the plaintiff alone, and
that one or more beneficiaries could have commenced
the action if they believed it was worthwhile to do so.
As he did before the trial court, the plaintiff argues
that his powers as trustee did not end immediately when
the trust terminated upon Ruth Tyler’s death, but that
they continued for a reasonable time so that he could
wind up the affairs of the trust. He argues that he timely
commenced the present action in December, 2013,
shortly after the trial in the prior action concluded in
October, 2013, and the appeal period from the judgment
rendered in his favor in that action had expired. When
he brought the present action against the defendants,
the plaintiff argues, he was working diligently and
within a reasonable time to collect an asset of the trust.
The plaintiff argues that the fact that the claims he
brought against the defendants were valid and had value
to the trust is evidenced by his obtaining a judgment
in his favor on behalf of the trust. He argues: ‘‘It was
well within the trustee’s discretion (if not mandated by
law as part of [the] plaintiff’s duties) to pursue this
claim as an asset of the trust.’’
‘‘The issue of standing implicates subject matter jurisdiction and is therefore a basis for granting a motion
to dismiss. . . . Because a determination regarding the
trial court’s subject matter jurisdiction raises a question
of law, [the standard of] review is plenary. . . . Standing is established by showing that the party claiming
12

The defendants observe that § 4 of the trust contained a ‘‘penalty’’
provision that applied to beneficiaries who challenged the trust itself, but
that it did not by its terms explicitly authorize the commencement of a
vexatious litigation action against one or more beneficiaries.
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it is authorized by statute to bring suit or is classically
aggrieved. . . . The fundamental test for determining [classical] aggrievement encompasses a well-settled twofold determination: first, the party claiming
aggrievement must successfully demonstrate a specific,
personal and legal interest in [the subject matter of
the challenged action], as distinguished from a general
interest, such as is the concern of all members of the
community as a whole. Second, the party claiming
aggrievement must successfully establish that this specific personal and legal interest has been specially and
injuriously affected by the [challenged action]. . . .
Aggrievement is established if there is a possibility, as
distinguished from a certainty, that some legally protected interest . . . has been adversely affected.’’
(Citations omitted; internal quotation marks omitted.)
Wilcox v. Webster Ins., Inc., 294 Conn. 206, 213–15, 982
A.2d 1053 (2009). ‘‘[I]t is the burden of the party who
seeks the exercise of jurisdiction in his favor . . .
clearly to allege facts demonstrating that he is a proper
party to invoke judicial resolution of the dispute.’’
(Internal quotation marks omitted.) McWeeny v. Hartford, 287 Conn. 56, 63–64, 946 A.2d 862 (2008).
Before the trial court and before this court, the parties
have framed the issue of standing as being dependent
on whether the plaintiff had the authority, in his representative capacity as trustee, to commence the vexatious litigation action following the termination of the
trust upon Ruth Tyler’s death. As the parties observe,
§ 4 of the trust provides in relevant part: ‘‘After provision has been made for the payments and reservations
specified in Section 3 . . . [for debts and funeral
expenses, estate administration expenses, and taxes],
upon the [g]rantor’s death, the [t]rust shall terminate
and the principal thereof (including any accumulated
income) shall be distributed, in substantially equal
shares, to the [g]rantor’s children . . . .’’ (Emphasis
added.) Section 3 of the trust provides in relevant part
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that ‘‘[f]ollowing the death of [the] [g]rantor, the [t]rustees shall reserve and pay out of the assets otherwise
passing under [s]ection 4 . . . .’’
‘‘One of the fundamental common-law duties of a
trustee is to preserve and maintain trust assets. A
trustee has the right and duty to safeguard, preserve, or
protect the trust assets and the safety of the principal.’’
(Footnotes omitted.) 76 Am. Jur. 2d, Trusts § 402 (2016).
‘‘A trustee must enforce and collect choses in action,
claims, debts, and demands belonging to the estate.
The trustee may also be charged with the value of assets
which never came into its possession if it failed its duty
to acquire them.’’ (Emphasis added; footnote omitted.)
Id., § 401. ‘‘The safety of the trust fund is the first care
of the law, and on this depends every rule which has
been made for the conduct of trustees. So a trustee
must take reasonable steps to enforce claims of the
trust and to defend claims against the trust.’’ (Emphasis
added; footnote omitted.) 90A C.J.S., Trusts § 327
(2010); see also 1 Restatement (Second), Trusts § 177,
p. 383 (1959) (‘‘[t]he trustee is under a duty to the
beneficiary to take reasonable steps to realize on claims
which he holds in trust’’). ‘‘It is not the duty of the
trustee to bring an action to enforce a claim which is
a part of the trust property if it is reasonable not to
bring such an action, owing to the probable expense
involved in the action or to the probability that the
action would be unsuccessful or that if successful the
claim would be uncollectible owing to the insolvency of
the defendant or otherwise.’’ 1 Restatement (Second),
supra, § 177, comment (c), p. 384. ‘‘The trustee is the
proper party to bring an action against anyone who
wrongfully interferes with the interests of the trust.’’
Naier v. Beckenstein, 131 Conn. App. 638, 646, 27 A.3d
104, cert. denied, 303 Conn. 910, 32 A.3d 963 (2011).
In Ramondetta, this court carefully set forth principles related to a trustee’s authority to wind up a trust
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following its termination: ‘‘The authorities are in agreement . . . that the fiduciary duty of a trustee does not
immediately terminate when the trust property ceases
to exist. Rather, the trustee’s fiduciary duty survives
even the termination of the trust. See 4 A. Scott, Trusts
(4th Ed. Fratcher 1989) § 344, p. 542 (‘[w]hen the time
for the termination of the trust has arrived, the duties
and powers of the trustee do not immediately cease;
until the trust is actually wound up, he has such duties
and powers as are appropriate for the winding up of
the trust’); 1A A. Scott, Trusts (4th Ed. Fratcher 1989)
§ 74.2, p. 435 (trustee still under duty to account to
beneficiary and still owes fiduciary duties as ‘fiduciary
relation continues, although it ceases to be a relation
with respect to any specific property’); 2 Restatement
(Second), Trusts § 344, p. 190 (1959) (‘[w]hen the time
for the termination of the trust has arrived, the trustee
has such powers and duties as are appropriate for the
winding up of the trust’).
‘‘A trustee is permitted a reasonable time to wind up
trust affairs. ‘At such time when the trust is terminated
in any way . . . the trust nevertheless continues for a
reasonable time during which the trustee has power to
perform such acts as are necessary to the winding up
of the trust and the distribution of the trust property
. . . . Determination of what constitutes a reasonable
period within which to wind up the trust and distribute
the trust assets will depend upon a number of facts
with respect to the particular trust.’ G. Bogert & G.
Bogert, Trusts and Trustees (2d Ed. Rev.1983) § 1010,
pp. 448–51; see also Trust Created Under Will of
Damon, 76 Haw. 120, 126, 869 P.2d 1339 (1994) (‘trust
will undoubtedly continue for a substantial time after
termination during the winding up period’); Uniform
Trust Code § 816 (26) (trustee may ‘on termination of
the trust, exercise the powers appropriate to wind up
the administration of the trust and distribute the trust
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property to the persons entitled to it’). What is reasonable in a particular case is a fact specific question.
As one authority states: ‘What constitutes a reasonable time depends on the circumstances. Under some
circumstances there may be a considerable period
elapsing before it is possible to complete the process
of winding up the trust and to make a final distribution
of the trust property.’ 4 A. Scott, Trusts (4th Ed. Fratcher
1989) § 344, p. 545; accord 2 Restatement (Second),
supra, § 344, comment (a), p. 191 (‘period [for winding up the trust] may properly be longer or shorter,
depending upon the circumstances’).’’ (Footnotes omitted.) Ramondetta v. Amenta, supra, 97 Conn. App.
157–59.
The plaintiff, as trustee, had a specific interest in the
claims brought against the defendants in the vexatious
litigation action. The vexatious litigation action, which
was commenced by the plaintiff in his capacity as
trustee, was an attempt by him to recoup assets of the
trust, specifically, attorney’s fees and costs incurred by
the trust as a result of the prior action. As the authorities
set forth previously in this opinion reflect, a trustee has
a common-law duty to take reasonable steps to recoup
trust assets, including bringing claims belonging to the
trust within a reasonable time frame during the winding
up period of a trust.13 This fundamental duty to recoup
assets made the plaintiff’s actions a reasonably necessary part of the winding up of the trust. Indeed, in the
present case, the plaintiff did, in fact, recoup assets on
the trust’s behalf in the form of attorney’s fees and costs.
The defendants rely on the fact that the trust did
not specifically authorize the plaintiff to commence a
13

In their reply brief, the defendants clarify that, in connection with their
claim that the plaintiff lacked standing, they do not argue that the plaintiff
lacked the authority to commence the present action because he failed to
commence the present action within a reasonable time.
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vexatious litigation action against one or more beneficiaries. Section 5 of the trust, which sets forth administrative and investment powers granted to the trustee,
explicitly provides: ‘‘With respect to each trust estate
herein created, the [t]rustees thereof shall have the
following powers in addition to the powers otherwise
granted by applicable state common law or statute.’’
Certainly, no provision of the trust specifically abrogated the plaintiff’s common-law duty to pursue claims
and recoup assets on behalf of the trust, including
claims against beneficiaries.14
14
The defendants argue that ‘‘[t]he [vexatious litigation] cause of action
was unnecessary because the trust itself prescribed its own penalty in the
event of a vexatious litigation action by one or more beneficiaries.’’ The
defendants draw our attention to § 4 of the trust, which provides: ‘‘After
provision has been made for the payments and reservations specified in
[s]ection 3 above, upon the [g]rantor’s death, the [t]rust shall terminate and
the principal thereof (including any accumulated income) shall be distributed, in substantially equal shares, to the [g]rantor’s children, JOHN E.
TYLER, JR., BRUCE D. TYLER, THOMAS J. TYLER, RUSSELL J. TYLER
and JAY M. TYLER, share and share alike, per stirpes and not per capita,
subject to the direction that any sums due and owing to the [g]rantor by
her sons, BRUCE D. TYLER and JAY M. TYLER, shall be deducted from
any share which they are to receive under the terms of this [p]aragraph 4.
In the event that either BRUCE D. TYLER and JAY M. TYLER dispute, in
any way, the terms and provisions of this [p]aragraph 4, the [g]rantor
directs the [t]rustees to deduct from the share that either is to receive under
the terms of this [p]aragraph 4, any and all expenses incurred by the [t]rustees
in defending or resolving said dispute, including [a]ttorneys’ fees, any and
all costs, travel, board and lodging expenses incurred by the [t]rustees, said
determination as to expenses shall be made by the [t]rustees in their sole
and unlimited discretion. The [t]rustees shall also determine, in their sole
and unlimited discretion, the proportionate share of these expenses to be
deducted from the share that either BRUCE D. TYLER and/or JAY M. TYLER
is to receive from the terms and provisions of this [p]aragraph 4.’’ (Emphasis added.)
As the emphasized language in § 4 reflects, the penalty provision on which
the defendants rely pertains to disputes related to the terms and provisions
of § 4 of the trust. This provision does not pertain to claims brought by one
or more beneficiaries against the plaintiff, as trustee, for damages related
to the manner in which he has fulfilled his duties as trustee. Because the
claims brought against the plaintiff in the prior action were the subject of
the vexatious litigation action, and those claims related to his conduct as
trustee, we are not persuaded that § 4 of the trust in any way deprived the
plaintiff of his authority to recoup trust assets by commencing the present
action against the defendants.
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Also, the defendants argue that the plaintiff lacked
the authority to commence the present action during
the winding up period of the trust because one or more
trust beneficiaries could have commenced the present
action and the plaintiff commenced the action without consulting with one or more trust beneficiaries.
The defendants have not provided this court with any
authority to support the conclusion that, during the
winding up period, the plaintiff lacked the authority to
pursue a claim to recoup trust assets simply because
one or more trust beneficiaries had standing to pursue
a claim against one or more of their fellow beneficiaries
for damages related to the prior action. The plaintiff
had a fiduciary duty to act on behalf of the trust, not
to defer to decisions made by beneficiaries. Moreover,
the defendants have not provided this court with any
authority, nor cited any provision of the trust, to support
the proposition that the plaintiff lacked the authority
to carry out his duties as trustee during the winding up
period without first seeking the approval of one or more
beneficiaries of the trust.
For the foregoing reasons, we conclude that there
was no reason for the trial court to have concluded
that the plaintiff was acting without authority to commence the present action during the winding up period
of the trust. The plaintiff’s commencement of the action
during the winding up period was reasonably necessary to fulfilling his duty of recouping trust assets
within a reasonable time. Accordingly, we conclude
that the court properly denied the defendants’ motion
to dismiss.
B
Next, we address the defendants’ claim that the court
improperly failed to consider whether the settlor of the
trust, Ruth Tyler, was subjected to undue influence in
connection with the creation of the trust. In summary
fashion, the defendants argue: ‘‘The mental state of the
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trust settlor at the time the trust was created is relevant
to the issue of probable cause. Yet, the court totally
ignored the evidence of undue influence in connection
with the creation of the trust.’’ The defendants also
argue: ‘‘It is reversible error for the [trial] court to ignore
[their] claims of undue influence and their effect on
the validity of the exculpatory provisions in the trust.’’
We disagree.
Previously in this opinion, we discussed the claims
raised by the defendants in the prior action. ‘‘In the
first count of the complaint [in the prior action], Jay
Tyler sought to modify the trust, claiming that Thomas
Tyler had exerted undue influence upon Ruth Tyler in
relation to the trust and had conspired together with
John Tyler, Russell Tyler and [the plaintiff] to keep
Ruth Tyler’s trust and will a secret from him.’’ Tyler v.
Tyler, 163 Conn. App. 594, 599, 133 A.3d 934 (2016).
Count one, which was brought by Jay Tyler, is the only
count that was based on a claim of undue influence,
and it was directed against Thomas Tyler, Russell Tyler,
John Tyler, Jr., Bruce Tyler, and the plaintiff. In connection with that count, Jay Tyler alleged that the plaintiff
was part of a conspiracy to keep his mother’s will a
secret from him, not that the plaintiff had unduly influenced her in connection with the creation of the trust.
Neither the claim raised by Jay Tyler in count one
of his complaint nor the issue of undue influence were
fully litigated in the prior action. As we stated in footnote 3 of this opinion, in August, 2013, the trial court,
Sommer, J., rendered summary judgment in favor of
Thomas Tyler, Russell Tyler, John Tyler, Jr., and the
plaintiff with respect to this claim but, in June, 2014, this
court reversed the trial court’s judgment with respect
to count one of the complaint after concluding that
a genuine issue of material fact existed with respect
to the claim. Tyler v. Tyler, supra, 151 Conn. App. 104–
109. In Tyler v. Tyler, supra, 163 Conn. App. 615–16,
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this court, however, determined, on the basis of its
review of what had transpired during the jury trial in
the prior action,15 that, following the partial dismissal
of the defendants’ initial appeal in June, 2014, none of
the defendants’ claims against the plaintiff was still
pending in the trial court. This court reasoned that ‘‘all
of [the defendants’] claims against [the plaintiff] were
either raised, instructed on and tried to verdict before
the jury or abandoned, either by failing to raise and
request instructions on them at trial or by not appealing
from the trial court’s failure or refusal to instruct upon
them despite their request. In each such scenario, the
[defendants’] failure to appeal from the judgment rendered upon the jury’s verdict established that all of their
claims on which summary judgment was not rendered
were finally resolved at or shortly after trial, either
by the jury’s general verdict or by the [defendants’]
abandonment of them.’’ Id. In January, 2015, Jay Tyler
withdrew his complaint against Thomas Tyler, Russell
Tyler, John Tyler, and Bruce Tyler.
With respect to the issue of undue influence, during
the trial in the present action, Jay Tyler testified that,
between 1999 and 2004, he visited his mother occasionally and did not notice anything about her behavior that
led him to believe that she had been subjected to any
type of undue influence. He testified that, following his
mother’s death, he learned of the 1999 will, as well as
the 2004 trust, which incorporated the terms of the 1999
will. At this time, he began to question why his mother
would have changed the estate plan that was reflected
in her 1984 will, to his detriment. He stated that ‘‘[s]he
would never have disinherited me knowingly, and that’s
15
On October 24, 2013, a jury found in favor of the plaintiff with respect
to the defendants’ claim, advanced in Jay Tyler’s complaint and Bruce Tyler’s
cross complaint, that they were entitled to damages as a result of the
plaintiff’s failure to hold the investment advisor liable for losses that resulted
from following the advisor’s advice not to diversify the assets of the trust.
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what made me go down the road of looking into the
prospects of undue influence and what might have happened here.’’ He stated his belief that, when she executed the 1999 will and the 2004 trust, she would have
wanted to maintain the estate plan that was reflected
in the 1984 will, which was very favorable to him.
Jay Tyler testified that, following his mother’s death
but prior to bringing the claims in the prior action, he
hired an attorney to help him gather information about
what was going on with his mother’s estate and that
these efforts were not fruitful. He testified that he realized that he needed to bring a lawsuit to challenge the
trust and, because he lacked the financial means to
challenge the trust, he turned to his brother, Bruce
Tyler, for help. Although Bruce Tyler did not agree to
represent him in the matter as his attorney, he agreed
to guide him during the prior action.
Jay Tyler testified that when he brought the claims
in the prior action, he believed that because the trust
mirrored the provisions in the 1999 will, the plaintiff,
who had prepared the trust and was the trustee, had
aligned himself with Thomas Tyler, that the plaintiff
and Thomas Tyler had conspired to keep facts concerning his mother’s estate plan from him, and that the trust
itself was ‘‘more evidence of undue influence that was
taking place.’’ Jay Tyler testified that it was not until
2014 or 2015, during the pendency of the prior action,
that he first learned of the existence of the 1988 will,
which had been drafted by Bruce Tyler, and learned
that the 1988 will had significantly altered his mother’s
1984 estate plan, by dividing her estate equally among
her five sons, to his detriment. On the basis of his review
of the 1988 will, Jay Tyler acknowledged that his mother
had changed her mind about her estate plan prior to
executing the 1988 will. He also testified that, prior to
the time at which he commenced the prior action, Bruce
Tyler had not told him about the 1988 will.
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During the trial in the present action, Bruce Tyler
testified that he learned about the 1999 will after his
mother had died, and that he believed immediately that
the 1999 will, on its face, reflected that his mother was
‘‘not . . . in her right mind’’ when she executed the
will because ‘‘[s]he just wouldn’t do that.’’ He explained
that the 1999 will was complicated and that its provisions were ‘‘vindictive,’’ and that, on the basis of his
‘‘lifetime experience’’ with his mother, he knew her to
be a person who ‘‘wanted to keep things simple . . . .’’
He testified that when he compared the 1984 and 1999
wills, ‘‘it became quite clear . . . that there was something wrong here; that comparing the two [wills], there’s
obviously undue influence exercised.’’ Also, Bruce Tyler
testified that his review of the 1999 will reflected that
Thomas Tyler had played a role in its execution and
that this was ‘‘also a big red flag that there was undue
influence.’’
Bruce Tyler testified that, following his mother’s
death, he discussed the 1999 will with his brother, Jay
Tyler, and that he told Jay Tyler about the existence
of the 1984 will, which he had drafted for his mother.
Bruce Tyler testified that he researched legal principles
concerning undue influence and, for a variety of reasons, he concluded that he and Jay Tyler had a viable
claim that Thomas Tyler had exerted undue influence
over their mother with respect to the 1999 will. Specifically, he testified that, following his father’s death in
1997, his mother lived alone and was distraught and,
thus, was susceptible to undue influence. He testified
that his brother, Thomas Tyler, was inclined to exert
undue influence because ‘‘he thrives on power and influence and takes particular pleasure out of making people
miserable. And he does that, and he enjoys it . . . that’s
his reputation as being some sort of monster.’’ He testified that Thomas Tyler had an opportunity to exert
undue influence over his mother because, following his
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father’s death, Thomas Tyler was ‘‘omnipresent’’ in his
mother’s life and had taken control of her finances.
He testified that the 1999 will represented a dramatic
change in his mother’s estate plan.
Additionally, Bruce Tyler testified that, following his
mother’s death, he worked closely with Jay Tyler in an
attempt to modify the trust so that it did not implement
the estate plan reflected in the 1999 will. To this end,
he helped Jay Tyler prepare and file the complaint in
the prior action. Bruce Tyler testified that, because he
was an attorney and Jay Tyler was not an attorney and
did not have any training in the law, he also formulated
the legal arguments advanced by Jay Tyler in the prior
action.
Bruce Tyler testified that it was not until October,
2014, during the pendency of the prior action, that he
became aware of his mother’s 1988 will.16 Bruce Tyler
acknowledged, however, that he had prepared the 1988
will for his mother, he was present when she executed
the will, and that his signature appeared on the 1988 will.
He testified that he had forgotten about the existence
of the 1988 will until one of his brothers ‘‘got a hold of
it’’ and the will ‘‘surfaced with the amended answer to
interrogatories’’ that were submitted by one or more
of his brothers during the prior action. Bruce Tyler
acknowledged that the 1988 will reflected substantial
changes, as compared to the 1984 will, and that the
changes made reflected in the 1999 will, as compared
to the 1988 will, were not as substantial in nature. Specifically, the 1999 will retained the provision, set forth
in the 1988 will, that estate assets would be distributed
equally among his mother’s five children, but the 1999
will added an explicit requirement that Jay Tyler and
16
As we stated previously in this opinion, the 1988 will significantly altered
the estate plan that was reflected in the 1984 will by requiring an equal
distribution of estate assets among Ruth Tyler’s five sons.
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Bruce Tyler repay the estate moneys that Ruth Tyler
had loaned to them during her lifetime. Nonetheless,
Bruce Tyler maintained that this explicit loan repayment requirement was not something that his mother
would have wanted to include in her will, and its existence reflected that undue influence had been exerted
on her.
The plaintiff testified about the circumstances under
which he assisted Ruth Tyler in regard to the trust. He
testified that in August, 2004, Thomas Tyler contacted
him to let him know that his mother would be in touch
with him to set up an appointment to discuss the matter
of estate planning. The plaintiff testified that, the next
day, Ruth Tyler called him to make an appointment,
and he met privately with her later that day at her
residence. She told him that she desired to create a
trust as a way of preserving her assets, as well as a
new power of attorney and a living will. The plaintiff
testified that Ruth Tyler told him ‘‘that she had a will
that she had done; and that the provisions of the will
divided her estate equally among her five sons; and that
there was a provision in the will that if any of her sons
owed her money—and she mentioned Bruce [Tyler]
and Jay [Tyler], that they did owe her money—and that
money was unpaid at the time of her death, that those
sums owed would be deducted from their share.’’
The plaintiff testified that, later that month, he met
with John Tyler, Jr., who had a power of attorney for
Ruth Tyler, and that John Tyler, Jr., provided him with
a copy of his mother’s 1999 will and showed him records
concerning loans that his mother had made to Jay Tyler
and Bruce Tyler. Subsequently, in September, 2004, the
plaintiff drafted the trust and met privately with Ruth
Tyler to review its provisions at the assisted living facility where she had resided.17
17
The plaintiff testified that he did not know why Ruth Tyler was residing
in an assisted living facility.
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The plaintiff testified that among the provisions that
he discussed with Ruth Tyler were those that gave the
trustee full authority to manage and control trust assets
in whatever form he deemed appropriate without the
requirement that the assets be diversified. The plaintiff also testified that he told Ruth Tyler ‘‘that I as the
trustee can’t be held liable for any losses of the stock
that was going to be in the trust or any other asset
except in the case of wilful misconduct on my part, so
that, in essence, I could keep the assets in the trust;
and if the assets in the trust lost value, that I’m not
going to be responsible if I maintain what was given to
me.’’ He stated that he explained ‘‘that the trustee is
not liable for any mistake or error or judgment or for
any action taken or not taken, either by me or any agent
or attorney employed by me, or for any loss of value
in the assets, again, except in the case of wilful misconduct.’’ The plaintiff testified that Ruth Tyler did not
object to these provisions.
The plaintiff also testified that he explained to Ruth
Tyler that trust accountings would be provided to her,
as the only income beneficiary of the trust, and to no
one else and that she both understood and was content
with that provision of the trust.
The plaintiff testified that he provided the unexecuted
trust documents that he had prepared to John Tyler,
Jr., and that Ruth Tyler executed the trust at her residence in Suffield. The execution of the trust was
acknowledged by a third party identified as Jean Sullivan, who was an employee of Thomas Tyler. The plaintiff testified that he was not present when Ruth Tyler
executed the trust, but that he executed the trust at a
different location.
In his posttrial brief in the present action, the plaintiff
argued in relevant part that the exculpation clause of
the trust absolved him of any liability with respect to
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all of the counts of the complaint and cross complaint
brought against him in the prior action. The plaintiff
argued that because neither defendant had alleged nor
proven in the prior action that he had engaged in wilful misconduct, the court, relying on the exculpation
clause, should conclude that they brought their claims
without probable cause. To the extent that the defendants alleged that he was part of a conspiracy with one
or more of their brothers, the plaintiff argued, there
were no facts to support such a claim.
In their joint posttrial brief in the present action,
the defendants acknowledged that the plaintiff, in his
answer to the complaint and cross complaint in the
prior action, raised a special defense in which he relied
on the exculpatory clause of the trust. The defendants
argued, however, that Ruth Tyler had been subjected
to undue influence in connection with the trust and, in
the prior action, Jay Tyler sought to modify the trust on
that ground. Thus, the defendants argued, the plaintiff’s
reliance on the exculpation clause of the trust, which
had been ‘‘included in the trust agreement for [the plaintiff’s] own protection,’’ was misplaced. The defendants
argued that, despite the existence of the exculpation
clause, they brought the complaint and cross complaint
with probable cause. Stated otherwise, the defendants
argued that they had demonstrated in the prior action
that undue influence had been exerted over the settlor
of the trust and, therefore, any provisions of the trust
that purported to absolve the trustee of liability were
unenforceable.
In the present action, although the defendants
attempted to prove that the settlor of the trust was in
fact unduly influenced and, thus, that the plaintiff was
unable to rely on the protections offered him by the
trust, the court was not obligated to resolve that precise issue because the question before the court was
whether, in the prior action, Jay Tyler had probable
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cause to claim that the trust should be modified on the
ground of undue influence and whether the defendants,
relying on this claim of undue influence, had probable
cause to bring the claims against the plaintiff.
In its factual findings, the trial court in the present
action expressly found that the plaintiff had explained
the contents of the trust to Ruth Tyler and that she had
agreed to its terms. Moreover, the court discussed Jay
Tyler’s belief that his mother had been subjected to
undue influence. In relevant part, the court stated:
‘‘Although defendant Jay Tyler disputed that he owed
his mother any money, he was also concerned that his
mother’s trust essentially disinherited him, which he
did not believe she would do, leading him to believe
that she had been influenced by Thomas Tyler. Jay Tyler
believed that the plaintiff had conspired with Thomas
Tyler and that they had unduly influenced Ruth Tyler
to ‘cheat’ him out of his inheritance. Jay Tyler claimed
that Thomas Tyler was not a nice person and enjoyed
‘putting Jay down,’ and [that] the fact that Thomas Tyler
was aware of the trust and will was a ‘red flag.’ ’’18 In
its decision granting reargument and/or reconsideration, the court addressed Jay Tyler’s allegation of a
conspiracy as follows: ‘‘Jay Tyler alleged that the plaintiff engaged in a conspiracy with his brothers, [John
Tyler, Jr.], and Russell Tyler, which wrongfully deprived
him of his share of the estate. Despite the plaintiff’s
assertion to the contrary, the court does not consider
these contentions because there are not sufficient fac18

As we have explained previously in this opinion, the court did not agree
with the plaintiff’s broad reliance on the exculpatory provision in the trust,
observing in its original decision that ‘‘[t]his ‘exculpation’ language in the
trust does not prohibit the bringing of an action against the trustee, but
only that he ‘shall not be liable,’ except for ‘willful conduct.’ Indeed, the
clause was asserted by the plaintiff in the [prior] action as a special defense.’’
In its decision granting reargument and/or reconsideration, the court stated
that ‘‘the exculpatory clause may [not] be used as a sword by the trustee
to establish probable cause in a vexatious suit.’’
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tual allegations directed at the plaintiff therein to constitute a separate legal claim against him and, to the extent
this claim contains allegations against him, they go to
his failure to provide an accounting.’’
Thus, contrary to the defendants’ arguments, there
is absolutely no indication that the court ‘‘ignored’’ the
evidence of undue influence in connection with the
creation of the trust that was presented during the trial
or that, in the context of the claims properly before the
court, it ‘‘failed to consider’’ the issue of whether the
settlor had been subjected to undue influence.19 Despite
the fact that its factual findings do not address the issue
of undue influence expressly, the court plainly found
that the settlor was advised of the contents of the trust
and was satisfied with them. As we have explained previously in this opinion, the defendants argued that the
issue of undue influence was critical to undermining
the plaintiff’s right to rely on the exculpation provision
of the trust to prove that the defendants did not have
probable cause to bring the claims against him in the
prior action. As the court clearly explained, however,
it rejected the plaintiff’s argument in this regard. In light
of the foregoing, we reject the defendants’ claim relating
to undue influence.
C
Next, the defendants claim that the court misinterpreted relevant law in its analysis of whether, in the
19
The record reflects that, after the court rendered its decision on the
motion for reargument and/or reconsideration, the defendants filed a motion
for articulation in which they asked the court to articulate ‘‘[w]hether the
court considered the probability of undue influence affecting the settlor’s
willingness to agree to the exculpatory provisions in the trust.’’ The motion
stated: ‘‘If [the court did consider the probability of undue influence], explain
its rationale for its decision. If it did not consider the probability of undue
influence, please state the reason for the said determination of irrelevancy.’’
The court denied this request. The defendants did not seek further review
of the trial court’s ruling.
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prior action, they had probable cause to claim that the
plaintiff had violated § 45a-541c by failing to diversify
trust assets. We disagree.
As we previously explained in our discussion of the
relevant facts and procedural history, the defendants,
in their respective complaint and cross complaint,
alleged in the prior action that the plaintiff had failed
to diversify trust assets in violation of § 45a-541c. By
way of special defense, the plaintiff alleged that the
statutory obligations on which the defendants relied
had been waived by the settlor of the trust and that the
exculpatory provision in the trust shielded him from
liability.
As we explained previously in this opinion, in the
present action, the court determined that, in the prior
action, the defendants lacked probable cause to bring
this claim against the plaintiff. The court relied on what
it called the ‘‘clear and unambiguous’’ language in § 5
of the trust that relieved the trustee of his duty to
diversify trust assets. The court reasoned that, in light
of this provision, the defendants lacked probable cause
to bring the claim related to the plaintiff’s failure to
diversify.
The defendants now argue that the court afforded the
language in § 5 of the trust an irrefutable presumption
of validity and failed to give due regard to their argument that this presumption was refutable by evidence
that the settlor of the trust had been subjected to undue
influence at the time of the creation of the trust.
According to the defendants, ‘‘[t]he . . . court’s presumption of validity of the exculpatory provision of
the trust wrongfully deprived [them] of their ability to
negate the plaintiff’s special defense to the defendants’
claim of lack of diversification . . . .’’
Our resolution of the present claim is controlled by
our resolution of the claim discussed in part II B of
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this opinion. The defendants’ claim rests on the faulty
premise, which we rejected in part II B, that the court
failed to consider whether the settlor of the trust was
subjected to undue influence in connection with its
creation. In light of our conclusion that the court plainly
found that the settlor was advised of the contents of
the trust and was satisfied with them, the defendants
are unable to prevail in connection with this claim.
D
Finally, the defendants claim that the court misinterpreted relevant law in its analysis of whether the plaintiff could prevail in the present action merely by demonstrating that the defendants lacked probable cause
to bring one of the several claims that they brought
against him in the prior action. We disagree.
Previously in this opinion, we set forth the trial
court’s analysis of whether the defendants had probable
cause to bring the claims against the plaintiff in the
prior action. In its initial decision, the court reasoned
that because the plaintiff had failed to prove that the
defendants had acted without probable cause (or with
malice) in bringing the claim that the plaintiff had
improperly failed to furnish them with trust accountings
during the settlor’s lifetime, he was unable to prevail
with respect to any aspect of his vexatious litigation
cause of action. In granting the plaintiff’s motion for
reargument and/or reconsideration, however, the court
first concluded that the plaintiff could prevail in the
present action by proving that the defendants lacked
probable cause to bring any of the claims against him
in the prior action and, second, that the plaintiff was
entitled to damages because the defendants lacked
probable cause to bring the claim that he improperly
failed to diversify trust assets. In ultimately concluding
that the plaintiff could prevail in the present action by
proving that the defendants lacked probable cause to
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bring any, but not necessarily all, of the claims against
him in the prior action, the court relied on DeLaurentis
v. New Haven, 220 Conn. 225, 597 A.2d 807 (1991), and
noted that its rationale applied ‘‘especially where the
claims [that were raised in the underlying action] are
logically severable.’’
The defendants now argue that the court’s reliance
on DeLaurentis is misplaced because, unlike the claims
at issue in that case, the claims that they raised against
the plaintiff in the prior action are not logically severable in that they involve the same factual allegations.
The defendants argue that the claims merely presented
different theories on which to recover damages arising from the same conduct, namely, the plaintiff’s failure to diversify trust assets. The plaintiff argues, in
reply, that the court properly determined that the claims
were logically severable and, thus, the rationale of
DeLaurentis applied and supported the court’s determination that he should prevail, despite the fact that he
was unable to demonstrate that the defendants lacked
probable cause to bring all of the claims they brought
against him in the prior action.
Because the present claim requires us to review the
trial court’s interpretation and application of the law,
we engage in plenary review. See, e.g., Doe v. Dept. of
Mental Health & Addiction Services, 188 Conn. App.
275, 280, 204 A.3d 1230, cert. denied, 332 Conn. 901,
208 A.3d 659 (2019).
DeLaurentis governs our resolution of the present
claim. In DeLaurentis, our Supreme Court observed
the well settled rule that, in a vexatious litigation action,
a plaintiff must demonstrate that the claims raised in
a prior action by the defendant lacked probable cause.
DeLaurentis v. New Haven, supra, 220 Conn. 252. The
court addressed the issue of whether a plaintiff must
prove that probable cause was lacking for every claim

October 29, 2019

CONNECTICUT LAW JOURNAL

194 Conn. App. 1

OCTOBER, 2019

Page 171A

55

Tatoian v. Tyler

raised in the prior action. Id., 253. The court concluded
that a plaintiff could prevail in a vexatious suit action
by proving that one or more logically severable claims
were brought without probable cause. Id., 256. Thus,
the fact that a defendant had brought one or more
claims with probable cause does not preclude him from
being liable for having brought other claims for which
probable cause was lacking. The court reasoned: ‘‘If a
civil plaintiff had probable cause to assert one cause
of action but joined to that claim ten others that he
knew to be groundless, the victim called upon to defend
himself against the ten groundless claims would not
suffer less because one good claim was included among
them.’’ Id., 253.
In considering the specific claims at issue in
DeLaurentis, the court determined that probable cause
was lacking with respect to certain claims that were
logically severable from other claims for which probable cause existed because they contained ‘‘factual allegations with respect to different times, occurrences
and actions.’’ Id., 255. The court did not define a ‘‘cause
of action’’ for purposes of this inquiry as consisting of
a single group of facts that gave rise to one or more
rights to relief, but stated that each group of logically severable allegations at issue in DeLaurentis
‘‘amount[ed] to a separate ‘charge’ to which [the plaintiff] was required to respond.’’ Id., 255 and n.15.
In the present action, the claims alleged to be vexatious in the prior action were as follows: ‘‘In the fourth
count of the complaint and the first count of the cross
complaint, [Jay Tyler and Bruce Tyler] alleged that [the
plaintiff] had failed to act as a prudent investor of the
trust’s assets, in violation of General Statutes § 45a541b. In the fifth count of the complaint and second
count of the cross complaint, both [defendants] alleged
that [the plaintiff] had failed to diversify the trust’s
assets, in violation of General Statutes § 45a-541c. In
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the sixth count of the complaint and the third count of
the cross complaint, [Jay Tyler and Bruce Tyler] alleged
that [the plaintiff’s] failure to furnish them with trust
accountings during their mother’s lifetime had prevented them from exercising their right to seek an order
from the Probate Court under § 45a-204 compelling
[the plaintiff], as trustee, not to keep the trust’s assets
invested in the same securities received by him. Finally,
in the seventh count of the complaint and the fourth
count of the cross complaint, [Jay Tyler and Bruce
Tyler] alleged that [the plaintiff] had breached his duty
to the trust, and to them as trust beneficiaries, by failing to hold the investment advisor liable for losses allegedly resulting from the advisor’s advice not to diversify
the trust’s assets.’’ (Footnotes omitted.) Tyler v. Tyler,
supra, 163 Conn. App. 599–601.
Contrary to the defendants’ broad description of
these counts as merely representing different theories
of recovery on the basis of the same factual allegations,
it is readily apparent from a review of the claims that
the failure to diversify trust assets claim in the prior
action, which the court in the present action found
lacked probable cause, was not based on the identical factual allegations as the remaining claims. Specifically, the allegations in each claim related to facts that
differed in terms of times, occurrences, and actions.
Moreover, each of the claims at issue amounted to separate and distinct ‘‘charges’’ to which the plaintiff was
required to respond.
In light of the foregoing, we conclude that the court
properly applied the law and properly concluded that
the failure to diversify trust assets claim was logically
severable from the remaining claims for which probable
cause existed.
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III
PLAINTIFF’S CROSS APPEAL
In his cross appeal, the plaintiff claims that, although
the court properly concluded that one of the claims
raised against him by Bruce Tyler and Jay Tyler in
the prior action and alleged to be vexatious was not
supported by probable cause, the court erroneously
failed to conclude that Bruce Tyler and Jay Tyler lacked
probable cause to bring the remaining claims and that
they acted with malice in bringing all of the claims at
issue. Accordingly, the plaintiff argues that the court
should have concluded that all of the claims at issue
were vexatious in nature and, thus, rendered judgment
in his favor with respect to these claims. As we have
explained previously in this opinion, the court awarded
the plaintiff damages after concluding that the defendants lacked probable cause to claim, in the prior
action, that the plaintiff had improperly failed to diversify trust assets. The court, however, concluded that
the plaintiff was not entitled to recover with respect
to the claims, raised in the prior action, wherein the
defendants alleged that he failed to act as a prudent
investor, that he failed to provide them with trust
accountings prior to the settlor’s death, and that he
failed to hold the investment advisor liable.
‘‘A vexatious suit is a type of malicious prosecution
action, differing principally in that it is based upon a
prior civil action, whereas a malicious prosecution suit
ordinarily implies a prior criminal complaint. To establish either cause of action, it is necessary to prove want
of probable cause, malice and a termination of suit in
the plaintiff’s favor. . . . Probable cause is the knowledge of facts sufficient to justify a reasonable person
in the belief that there are reasonable grounds for prosecuting an action. . . . Malice may be inferred from lack
of probable cause. . . . The want of probable cause,
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however, cannot be inferred from the fact that malice
was proven. . . . A statutory action for vexatious
litigation under General Statutes § 52-568 . . . differs
from a common-law action only in that a finding of
malice is not an essential element, but will serve as
a basis for higher damages. In either type of action,
however, [t]he existence of probable cause is an absolute protection against an action for malicious prosecution, and what facts, and whether particular facts,
constitute probable cause is always a question of law.
. . . Accordingly, our review is plenary.’’ (Citations
omitted; internal quotation marks omitted.) Falls
Church Group, Ltd. v. Tyler, Cooper & Alcorn, LLP,
281 Conn. 84, 94, 912 A.2d 1019 (2007); see also Lichaj
v. Sconyers, 163 Conn. App. 419, 425, 137 A.3d 26 (2016)
(plenary review of issue of whether probable cause
exists in vexatious litigation action); Schaeppi v. Unifund CCR Partners, 161 Conn. App. 33, 46, 127 A.3d 304
(same), cert. denied, 320 Conn. 909, 128 A.3d 953 (2015).
Our Supreme Court has explained that ‘‘civil probable
cause constitutes a bona fide belief in the existence of
the facts essential under the law for the action and such
as would warrant a man of ordinary caution, prudence
and judgment, under the circumstances, in entertaining
it. . . . Moreover, under our case law, it is well settled
that the same standard applies under the common law
and [for causes of action brought under the vexatious
litigation statute, § 52-568]. [Vexatious suit] is the appellation given in this [s]tate to the cause of action created
by statute (General Statutes § 6148 [now § 52-568]) for
the malicious prosecution of a civil suit . . . which we
have said was governed by the same general principles
as the common-law action of malicious prosecution.’’
(Citation omitted; internal quotation marks omitted.)
Falls Church Group, Ltd. v. Tyler, Cooper & Alcorn,
LLP, supra, 281 Conn. App. 102–103.
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We are mindful that ‘‘[p]robable cause may be present
even where a suit lacks merit. Favorable termination
of the suit often establishes lack of merit, yet the plaintiff in [vexatious litigation] must separately show lack
of probable cause. . . . The lower threshold of probable cause allows attorneys and litigants to present
issues that are arguably correct, even if it is extremely
unlikely that they will win . . . . Were we to conclude
. . . that a claim is unreasonable wherever the law
would clearly hold for the other side, we could stifle the
willingness of a lawyer to challenge established precedent in an effort to change the law. The vitality of our
common law system is dependent upon the freedom of
attorneys to pursue novel, although potentially unsuccessful, legal theories.’’ (Citations omitted; emphasis
omitted; internal quotation marks omitted.) Id., 103–104.
Because our analysis of whether probable cause
existed must be tailored to Bruce Tyler and Jay Tyler, we
will address the claim as it relates to each defendant separately.
A
We first address the claim raised by the plaintiff that
the court erroneously failed to conclude that, with
respect to all of the claims that had been brought against
him by Bruce Tyler in the prior action, Bruce Tyler had
acted without probable cause and with malice, and had
relied on allegations that he knew to be false. Stated otherwise, the plaintiff argues that the court erred by failing
to conclude that the cross complaint brought by Bruce
Tyler was vexatious in its entirety. We agree, in part, with
the plaintiff’s claim. We conclude that the court did not
properly analyze whether Bruce Tyler had probable
cause to bring counts one, three, and four of his cross
complaint in the prior action.20 Accordingly, with respect
20
Our conclusion does not affect the trial court’s determination that Bruce
Tyler lacked probable cause to bring the failure to diversify trust assets
claim in count two of his cross complaint in the prior action.

Page 176A

60

CONNECTICUT LAW JOURNAL

OCTOBER, 2019

October 29, 2019

194 Conn. App. 1

Tatoian v. Tyler

to the claim of statutory vexatious litigation under § 52568 (1), we reverse the judgment of the trial court and
remand the case to the trial court for further proceedings
consistent with this opinion.
In this claim, the plaintiff argues that it was against the
weight of the evidence for the court to have failed to find
that Bruce Tyler lacked probable cause to bring any of
the claims that he raised in his cross complaint in the
prior action. Specifically, the plaintiff relies on the following facts: (1) Bruce Tyler, who is an attorney, prepared Ruth Tyler’s 1984 and 1988 wills; (2) the 1988 will,
rather than the 1999 will or the 2004 trust, greatly
changed the estate plan reflected in Ruth Tyler’s 1984
will by effectively disinheriting Jay Tyler; (3) Bruce
Tyler, having drafted the 1984 and 1988 wills, was aware
of the fact that Ruth Tyler had not deviated from the
estate plan reflected in her 1984 will because she had
been subjected to undue influence in connection with
the drafting of the 1999 will or the 2004 trust; (4) prior to
the commencement of the prior action, Bruce Tyler was
familiar with the provisions of the 2004 trust, including
but not limited to the provisions that shielded the plaintiff from liability except in the case of his wilful misconduct; (5) Bruce Tyler counselled Jay Tyler with respect
to bringing the claims against the plaintiff in the prior
action, he drafted Jay Tyler’s complaint, he paid certain
litigation costs for Jay Tyler, and he thereafter brought
the same claims against the plaintiff in his cross complaint; and (6) neither defendant alleged or proved in the
prior action that the plaintiff had committed wilful misconduct as trustee of Ruth Tyler’s trust.
In arguing that the court improperly failed to conclude
that Bruce Tyler’s cross complaint was vexatious in its
entirety, the plaintiff focuses on the exculpatory clause
of the trust. As we explained previously in this opinion, the court essentially determined that, although the
exculpatory clause limited the plaintiff’s liability, the
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plaintiff could not rely on the clause in attempting to
prove that the defendants lacked probable cause to bring
counts four through seven of the complaint and counts
one through four of the cross complaint in the prior
action.
The plaintiff argues: ‘‘As an attorney, Bruce [Tyler]
should have known that, to succeed against the plaintiff,
the defendants needed some proof that [the] plaintiff’s
conduct fell outside of the exculpation clause. . . .
Here, the settlor made clear her intent to relieve the
trustee of the risk of being sued except in cases of
wilful misconduct. . . . [T]he issue for the court was
whether the defendants (and Bruce [Tyler] in particular,
as an attorney) had probable cause to believe [that the]
plaintiff could be liable . . . knowing of his reliance
on the investment advisor and absent any claim, let
alone proof, that the plaintiff was guilty of wilful misconduct.’’ (Citations omitted; internal quotation marks
omitted.) The plaintiff argues that ‘‘[t]he trial court
should have found a lack of probable cause as to all
aspects of [the] plaintiff’s management of the trust
based solely on the fact that . . . there was no allegation or proof of wilful misconduct.’’ Further, the plaintiff
argues that the court, in analyzing whether the claims
brought against him were vexatious in nature, erroneously concluded that the exculpatory clause was of no
significance in its analysis, but merely governed the
trustee’s ultimate liability. The plaintiff argues that
‘‘[t]his interpretation [of the exculpatory clause] would,
of course, eviscerate the purpose of the exculpatory
clause, which is to protect the trustee, and the trust’s
assets, from expenses incurred in defending claims
where, as here, the trustee acted in good faith.’’
In its initial decision, the court rejected the plaintiff’s
reliance on the exculpatory clause in demonstrating a
lack of probable cause. The court reasoned that the
clause did not prohibit the defendants from bringing
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an action against the plaintiff, but that the clause merely
shielded the plaintiff from liability. In its subsequent
decision, the court reiterated its belief that the plaintiff
was unable to rely on the exculpatory clause in demonstrating that the defendants brought the prior action
without probable cause. The court, relying on, Jackson
v. Conland, 178 Conn. 52, 420 A.2d 898 (1979), correctly
stated that ‘‘the exculpatory clause does not act as a
complete bar or immunity to civil suit . . . .’’ The trial
court also stated that, although the exculpatory clause
could ‘‘protect a trustee from personal liability,’’ it nonetheless may not be used ‘‘as a sword by the trustee to
establish probable cause in a vexatious suit.’’ The trial
court essentially disallowed any reliance by the plaintiff
on the exculpatory clause in demonstrating a lack of
probable cause.
The exculpatory clause provided: ‘‘No individual
[t]rustee shall be liable for any mistake or error of
judgment, or for any action taken or omitted, either by
the [t]rustee of by any agent or attorney employed by
the [t]rustee, or for any loss or depreciation in the value
of the trust, except in the case of willful misconduct.’’
Although we agree that the exculpatory clause did not
cloak the plaintiff with immunity from suit, we, unlike
the trial court, believe that the clause is highly relevant
in an analysis of whether probable cause existed to
bring the claims at issue against the plaintiff. This is
because it represented a significant hurdle for the defendants to overcome in order to demonstrate that the
plaintiff was liable for the damages that they sought in
the prior action. An analysis of probable cause focuses
on whether a party has knowledge of facts sufficient
to justify a reasonable person in the belief that there
are reasonable grounds for entertaining an action. In
his cross complaint, Bruce Tyler sought money damages, interest, and such other relief as may be just and
proper from the plaintiff. If the exculpatory clause of the
trust was enforceable, then it would shield the plaintiff
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from liability and, therefore, preclude Bruce Tyler from
obtaining any of the damages he sought.
Accordingly, we conclude that, in analyzing the issue
of probable cause, the court should have considered
whether the defendants reasonably believed that they
could overcome the exculpatory clause. Stated otherwise, the exculpatory clause of the trust was a highly
relevant factor in determining whether ‘‘a man of ordinary caution, prudence and judgment’’ would have
entertained the claims at issue against the plaintiff in
the prior action. Falls Church Group, Ltd. v. Tyler,
Cooper & Alcorn, LLP, supra, 281 Conn. 102. Although,
in Falls Church Group, Ltd., our Supreme Court
rejected the claim that a claim for vexatious litigation
against an attorney should be judged by a higher standard than the general objective standard, it nonetheless
observed that ‘‘the reasonable attorney is substituted
for the reasonable person in [vexatious litigation]
actions against attorneys . . . .’’ (Emphasis added.)
Id., 103. The court explained that, with respect to vexatious litigation actions brought against attorneys, the
proper probable cause inquiry is whether ‘‘a reasonable
attorney familiar with Connecticut law would believe’’
that he or she had probable cause to bring the lawsuit.
Id., 105. As this court explained in Embalmers’ Supply
Co. v. Giannitti, 103 Conn. App. 20, 35, 929 A.2d 729,
cert. denied, 284 Conn. 931, 934 A.2d 246 (2007), the
standard that applies to attorneys ‘‘is an objective one
that is necessarily dependent on what an attorney knew
when he or she initiated the lawsuit,’’ and that probable
cause may exist even if a suit lacks merit. It is undisputed that, when he filed his cross complaint in the
prior action, Bruce Tyler was an attorney and, thus, the
court must resolve the issue of whether a reasonable
attorney would have believed that he had probable
cause to bring the claims in the cross complaint.
As we have discussed previously, in an attempt to
overcome the exculpatory clause of the trust, the defendants did not attempt to demonstrate that the plaintiff
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had engaged in wilful misconduct, but that the settlor
had been subjected to undue influence. Bruce Tyler
argues before this court that he demonstrated that he
had probable cause to bring the claims in that he testified that (1) he knew from reviewing his mother’s 1999
will that his mother had been subjected to undue influence, (2) prior to bringing the claims against the plaintiff, he researched the law with respect to undue influence, (3) his mother was susceptible to undue influence
‘‘when the 1999 will was prepared,’’ and (4) his brother,
Thomas Tyler, who drafted the 1999 will, ‘‘had an inclination to exercise undue influence.’’ He articulates the
theory that Thomas Tyler exerted undue influence and
that the plaintiff ‘‘took advantage of the situation by
acting when the settlor was being subjected to the
undue influence of Thomas [Tyler] by including the selfserving exculpatory language in the trust.’’
Bruce Tyler’s argument rests on the premise that the
1999 will, which was drafted by Thomas Tyler, supports
a finding of undue influence in that, when compared
with the 1984 will, it significantly reduced what Jay
Tyler would inherit from his mother’s estate—a result,
both defendants strongly maintain, their mother would
not have desired. As we have discussed previously in
this opinion, however, this premise is faulty because it
was the 1988 will, which was drafted by Bruce Tyler,
that effectively disinherited Jay Tyler.
Bruce Tyler testified at trial that, although he prepared the 1988 will for his mother, he did not recall the
1988 will until the fall of 2014, after the commencement
of the prior action. This was a contested issue of fact.
Before this court, he argues that, despite the fact that
he drafted the 1988 will and assisted his mother in
its execution, he did not conceal the will from his brothers. Rather, Bruce Tyler argues that the 1988 will had
been concealed by Thomas Tyler and Russell Tyler, and
they presented the will during the protracted litigation between the parties only to gain an advantage
against him.
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The plaintiff argues that Bruce Tyler, due to his ‘‘status as an attorney, his personal knowledge of the relevant facts, his personal and professional relationship
with [the settlor of the trust] and his role in bringing
this case’’ knew that his theory of undue influence was
unsupported by fact. The plaintiff correctly observes
that Bruce Tyler’s knowledge of the content of the 1988
will, which he drafted for his mother, significantly
undermines his claim of undue influence because the
1988 will, like the 1999 will, also significantly altered
the estate plan that is reflected in the 1984 will by
significantly reducing Jay Tyler’s inheritance.
The plaintiff argues that Bruce Tyler should be
charged with the knowledge of the 1988 will ‘‘as a matter
of law.’’ The plaintiff argues that ‘‘[i]t is uncontroverted
that Bruce [Tyler], as [his mother’s] attorney, at the
very least, had the means of knowing, ought to know,
or has the duty of knowing the truth about the 1988
will.’’ (Internal quotation marks omitted.) The plaintiff
argues that this court should conclude that Bruce Tyler
knew about the 1988 will or, at the very least, was
wilfully blind and failed to investigate the matter prior to
bringing the cross complaint. Thus, the plaintiff argues,
Bruce Tyler presumptively knew, despite his allegations, that Ruth Tyler had not been subjected to undue
influence in connection with the 1999 will or the trust
to effect a change in her 1984 will, because he assisted
her in significantly altering her 1984 estate plan in 1988.
As the parties’ arguments reflect, the issue of whether
Bruce Tyler knew about the 1988 will at the time he
brought the cross complaint against the plaintiff in the
prior action is an essential inquiry in an analysis of
whether he brought the cross complaint with probable
cause. The plaintiff correctly observes that the court
did not set forth any finding of fact with respect to
whether Bruce Tyler testified truthfully that he did not
recall the 1988 will after it had been disclosed to him
during the course of the litigation in the prior action.

Page 182A

66

CONNECTICUT LAW JOURNAL

OCTOBER, 2019

October 29, 2019

194 Conn. App. 1

Tatoian v. Tyler

Instead, in its initial decision, the court observed that
the plaintiff had characterized Bruce Tyler’s testimony
in this regard as untruthful. The court stated: ‘‘Although
the court found Bruce Tyler’s testimony on the issue
of the 1988 will troubling, this issue is not relevant to
the court’s ultimate issue in this case, as to whether
there was probable cause for the defendants to bring the
accounting claim, and whether they had an improper
purpose in doing so.’’ (Emphasis added.) Because this
factual issue is material to an analysis of probable cause,
it must be resolved by the court during the proceedings
on remand.
Having concluded that the court improperly failed
to give appropriate consideration to the exculpatory
clause in its analysis of whether Bruce Tyler had probable cause to bring counts one, three, and four of the
cross complaint in the prior action, the appropriate
remedy is to reverse the judgment rendered with
respect to the statutory vexatious litigation claim under
§ 52-568 (1) as to those counts of the prior action and
to remand the case to the trial court for further proceedings consistent with this opinion.21
21
In its original memorandum of decision of December 7, 2016, the court
found that the plaintiff failed to demonstrate that the defendants had acted
with malice in bringing the counts of the complaint and the cross complaint
that he alleged to be vexatious. Although, in its original decision in the
present action, the court ended its analysis after it concluded that the
defendants had probable cause to bring the counts of the complaint and
cross complaint based on the plaintiff’s failure to provide them with accountings, the court’s discussion of whether malice had been proven does not
appear to be limited to these specific counts of the complaint and cross
complaint. Nor, in our view, is there any logical basis to construe the court’s
finding with respect to malice as pertaining merely to specific counts of
the complaint and cross complaint. The court reasoned that, although there
was evidence of animosity between the defendants and their other siblings,
the plaintiff failed to prove that the defendants held animosity toward him.
The court stated that it did not have any authority pursuant to which it
could ‘‘transfer the animosity of the defendants from one party to another.’’
When the court in its memorandum of decision of July 19, 2017 granting
reargument and/or reconsideration addressed the counts of the complaint
and the cross complaint that were based on the plaintiff’s failure to diversify
the trust’s assets, it expressly ‘‘adopted’’ the finding concerning malice that
it made in its original decision. Thus, in its original memorandum of decision,
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B
Last, we consider the plaintiff’s claim that the court
improperly concluded that the claims brought against
him by Jay Tyler in counts one, two, three, four, six,
and seven of the complaint in the prior action were not
vexatious. We agree that the court did not properly
the court made a finding that the plaintiff had not proven malice and, in its
memorandum of decision granting reargument and/or reconsideration, the
court reaffirmed this broad finding.
In its memorandum of decision granting reargument and/or reconsideration, however, the court addressed the fifth count of the complaint and the
second count of the cross complaint, which were based on the plaintiff’s
failure to diversify trust assets. It then addressed the remaining claims at
issue in the complaint and the cross complaint, which were based on the
plaintiff’s failure to act as a prudent investor and failure to hold the investment advisor liable, and stated that, in light of its finding that the plaintiff
had failed to prove that the defendants had brought these claims in the
prior action without probable cause, it was unnecessary for the court to
reach the issue of whether the defendants had acted with malice.
Our review of the findings set forth in both decisions leads us to conclude
that the court considered the issue of malice and concluded that the plaintiff
had failed to prove that the defendants had brought any of their claims at
issue in the prior action with malice. The court’s finding that malice had
not been proven as set forth in the court’s original decision and reaffirmed
in its memorandum of decision granting reargument and/or reconsideration
logically applies to all of the claims at issue that were raised by the defendants
in the prior action. Although, in this appeal, the plaintiff argues that the
court erred in failing to conclude that the defendants brought their claims
in the prior action without probable cause and with malice, he has failed
to demonstrate error in the court’s finding that malice was not proven.
We clarify that our reversal of the judgment rendered in favor of the
defendants pertains solely to the plaintiff’s statutory vexatious litigation
claim under § 52-568 (1), pursuant to which the plaintiff sought double
damages as a result of counts one, two, three, four, six, and seven of the
complaint and counts one, three, and four of the cross complaint in the
prior action. In part II C of this opinion, we rejected the defendants’ challenge
to the court’s judgment in favor of the plaintiff with respect to count five
of the complaint and count two of the cross complaint. We do not reverse
the court’s judgment in favor of the defendants with respect to count one
of the plaintiff’s complaint in the present action, in which he brought a
claim of common-law vexatious litigation, and count three of the plaintiff’s
complaint in the present action, in which he stated a claim under § 52568 (2), pursuant to which the plaintiff would have been entitled to treble
damages. To prevail in these causes of action, a plaintiff must prove that a
defendant acted with a malicious intent. See Falls Church Group, Ltd. v.
Tyler, Cooper & Alcorn, LLP, supra, 281 Conn. 94 (describing essential
elements of common-law claim for vexatious litigation), and footnote 4 of
this opinion.
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analyze whether Jay Tyler had probable cause to bring
these claims.22
In part III A of this opinion, we discussed the plaintiff’s claim that, when the court considered the issue
of probable cause, it failed to give due consideration
to the exculpatory clause of the trust. This claim applies
to the common-law and statutory vexatious litigation
claims brought by the defendant that were related to
counts one, two, three, four, six, and seven of Jay Tyler’s
complaint against the plaintiff in the prior action. Our
conclusion in part III A of this opinion that the court did
not properly analyze whether, in light of the exculpatory
clause, Bruce Tyler had probable cause to bring counts
one, three, and four of the cross complaint, applies
to the court’s analysis of whether Jay Tyler had probable cause to bring counts one, two, three, four, six,
and seven of the complaint. As we have explained previously in this opinion, to overcome the exculpatory
clause of the trust, both defendants relied on a theory
of undue influence. In analyzing whether the defendants
had probable cause to bring the claims at issue against
the plaintiff, it was necessary for the court to have
considered whether the defendants reasonably believed
that they were able to prove that the settlor had been
subjected to undue influence.
In part II B of this opinion, we discussed Jay Tyler’s
testimony concerning the factors that caused him to
bring the claims against the plaintiff. It suffices to highlight some key evidence admitted in the present action
and observe that, with respect to the complaint brought
in the prior action by Jay Tyler against the plaintiff,
the evidence reflects that Jay Tyler, who was a selfrepresented litigant, heavily relied on the expertise of
22
Our conclusion does not affect the trial court’s determination that Jay
Tyler lacked probable cause to bring the failure to diversify trust assets
claim in count five of his complaint in the prior action.
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his brother, Bruce Tyler. Bruce Tyler assisted Jay Tyler
in preparing the complaint, paid the filing fee, and paid
the marshal to serve the complaint. Jay Tyler testified
that, although Bruce Tyler did not represent him, he
needed legal assistance in pursuing his claims and that
either Bruce Tyler or someone employed at his law
office helped him prepare legal arguments.23 According
to Jay Tyler, he had been told by Bruce Tyler to be at
his ‘‘beck and call’’ during the proceedings and that
Bruce Tyler had prepared his legal paperwork.
Jay Tyler testified that Bruce Tyler told him about
the 1984 will and the trust. Jay Tyler testified, as well,
that Bruce Tyler told him that the 1984 will should have
been in effect at the time of his mother’s death. He
explained that he named Bruce Tyler as a defendant
because he believed that he had to do so because Bruce
Tyler was a beneficiary under the trust and that it would
not have made any sense for Bruce Tyler to be a plaintiff
in an action to enforce the 1984 will, pursuant to which
Bruce Tyler would not have received anything from his
mother’s estate.
Jay Tyler testified that, prior to his mother’s death,
he did not have any reason to suspect that she had
been subjected to undue influence but that, after her
death and after learning details of her estate from Bruce
Tyler, he came to believe that the plaintiff had conspired
with Thomas Tyler to keep the trust and the 1999 will
a secret. Essentially, he did not believe that his mother
would have effectively disinherited him willingly and
believed that Thomas Tyler had the inclination and the
means to exert undue influence over his mother. Jay
23
At trial in the present action, Bruce Tyler questioned Jay Tyler. During
this examination, Jay Tyler used a written document that showed questions
and answers. He testified that Bruce Tyler told him what questions he would
ask and that he and Bruce Tyler scripted ‘‘appropriate’’ answers to these
questions. Absent objection, the script that Jay Tyler reviewed during his
examination was made a full exhibit.
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Tyler testified that, although he brought the claims in
the prior action in 2010 in an attempt to have the 1984
will reinstated, he did not learn of the existence of the
1988 will until 2014.
Jay Tyler testified: ‘‘I felt that I had good reason
to bring the actions against [the plaintiff] because by
the time I brought the action, I felt that I had proof that
he had conspired with my brother Thomas [Tyler] in
creating the trust document.’’ He testified that this proof
was related to the fact that, following his mother’s
death, his brothers did not share any information with
him about her estate. Then, he learned that Thomas
Tyler was untruthful about having filed the 1999 will
in Probate Court. Then, he learned from John Tyler,
Jr., that a trust had been created and that the plaintiff
was the trustee. His suspicions grew, Jay Tyler testified,
when he observed that the trust had been acknowledged
by a third party whom he knew to be ‘‘one of [Thomas]
Tyler’s employees and political allies.’’
Jay Tyler testified that his suspicions about undue
influence stemmed mostly from the fact that the 1999
will, which was reflected in the trust, was a departure
from the 1984 will and, effectively, had disinherited him.
He testified, as well, that he believed that his brother,
Thomas Tyler, was ‘‘not a nice person’’ and that he
would have been inclined to influence his mother to
disinherit him.
As we have explained in part III A of this opinion,
the issue of whether the defendants acted with probable
cause in bringing the claims against the plaintiff in the
prior action required the court to determine whether
the defendants brought the claims with a bona fide
belief that they could overcome the exculpatory clause
of the trust by proving that the settlor had been subjected to undue influence in connection with the trust.
Thus, the issue of whether Jay Tyler acted with probable
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cause in bringing his claims against the plaintiff in the
prior action is intertwined with an analysis of whether
he had knowledge of facts that would justify a reasonable person in the belief that his mother had been subjected to undue influence. It is not in dispute that Bruce
Tyler prepared and helped his mother execute the 1988
will that effectively disinherited Jay Tyler. The evidence
suggests that Jay Tyler was unaware of the 1988 will
until years after he commenced the prior action against
the plaintiff. The evidence also suggests that Jay Tyler
believed that his mother had been led by Thomas Tyler
to effectively disinherit him by means of the 1999 will,
which was reflected in the terms of the 2004 trust.
As we have discussed previously in this opinion, to
overcome the exculpatory clause of the trust, it was
necessary for the defendants, who did not rely on an
allegation of wilful misconduct, to demonstrate that
the settlor of the trust had been unduly influenced in
connection with the trust. As we observed in part III A
of this opinion, it is an unresolved issue of fact whether
Bruce Tyler knew about the 1988 will when he brought
the cross complaint against the plaintiff in the prior
action. As a consequence of the court’s failure to give
proper consideration to the exculpatory clause of the
trust in its analysis of the issue of probable cause, it
also failed to find whether Jay Tyler reasonably believed
that the settlor had been subjected to undue influence
and, thus, had probable cause to pursue the claims at
issue. We are persuaded that, with respect to the claims
related to the plaintiff’s failure to act as a prudent investor, failure to provide trust accountings, and failure
to hold the investment advisor liable, the court must
determine whether the facts known to Jay Tyler at the
time he brought the claims against the plaintiff in the
prior action were sufficient as to give rise to a bona
fide belief that he should entertain the action against
the plaintiff. The fact that the court found, as a matter
of fact, that the defendants had not proven that the
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settlor had been unduly influenced in connection with
the trust does not affect our analysis of whether Jay
Tyler had a bona fide belief in such facts at the time
he commenced the prior action against the plaintiff.
Accordingly, we reverse the judgment rendered in
favor of the defendants with respect to the plaintiff’s
statutory vexatious litigation claim that was brought
under § 52-568 (1), in which he alleged, in relevant part,
that Bruce Tyler lacked probable cause to bring counts
one, three, and four of Bruce Tyler’s cross complaint
in the prior action, and in which the plaintiff alleged,
in relevant part, that Jay Tyler lacked probable cause
to bring counts one, two, three, four, six, and seven of
the complaint in the prior action. With respect to these
aspects of the claim raised under § 52-568 (1), the court
is ordered to conduct further proceedings consistent
with this opinion.
The judgment in favor of the defendants is reversed
in part and the case is remanded for further proceedings
in accordance with the preceding paragraph; the judgment is affirmed in all other respects.
In this opinion the other judges concurred.

JAMES K. GROGAN v. JILL PENZA
(AC 41227)
Lavine, Bright and Bear, Js.
Syllabus
The defendant, whose marriage to the plaintiff previously had been dissolved, appealed to this court from the judgment of the trial court
denying her postdissolution motion for contempt, in which she claimed
that the defendant had violated a certain alimony obligation contained
in the parties’ separation agreement. The separation agreement, which
was incorporated into the dissolution judgment, required the plaintiff
to pay the defendant alimony based on his annual income from employment, which was defined as line 1 on the plaintiff’s annual schedule K1 from his then employer, the law firm M. Co., and included a requirement
that the plaintiff pay the defendant true up alimony based on his gross
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income over a certain amount. Subsequently, the plaintiff sold his interest in M. Co., where he had been a partner, and became a partner in a
new law firm, G. Co. That year, the plaintiff received two schedule K1s, one from M. Co. and one from G. Co., each of which listed income
amounts on lines 1 and 4. The defendant claimed that the plaintiff’s true
up alimony obligation for that year must be based on the total of all of
those lines and filed a motion for contempt based on the plaintiff’s
nonpayment of any true up alimony for that year. The defendant objected
to the plaintiff’s motion and requested statutory attorney’s fees and
costs. The trial court denied the motion for contempt and did not award
attorney’s fees to either party. On the defendant’s appeal and the plaintiff’s cross appeal to this court, held:
1. The trial court properly denied the defendant’s motion for contempt:
pursuant to the specific and plain language of the settlement agreement,
which the parties freely agreed to use when they drafted the agreement,
only income reported on line 1 of the schedule K-1 could be used in
calculating the plaintiff’s true up alimony obligation, and because the
plaintiff’s combined line 1 income from both K-1s was less than a certain
amount, the defendant was not entitled to any true up alimony for that
year; moreover, the defendant’s claim that certain language in the parties’
agreement required that the reference to line 1 income was meant merely
to be an example of one type of employment income that could be
considered with other types of alleged income in calculating the plaintiff’s true up alimony obligation was belied by the clear and unambiguous
language of the agreement.
2. The plaintiff could not prevail on his claim on cross appeal that the trial
court improperly denied his request for attorney’s fees and costs incurred
in successfully opposing the defendant’s motion for contempt; following
a review of the briefs of the parties and the record of the hearing on
the motion for contempt, this court could not conclude that the trial
court abused its discretion in declining to award attorney’s fees to
the plaintiff.
(One judge concurring in part and dissenting in part)
Argued April 15—officially released October 29, 2019
Procedural History

Action for the dissolution of marriage, and for other
relief, brought to the Superior Court in the judicial
district of Hartford and tried to the court, Olear, J.;
judgment dissolving the marriage and granting certain
other relief in accordance with the parties’ separation
agreement; thereafter, the court, Nastri, J., denied the
defendant’s motion for contempt and the plaintiff’s
request for attorney’s fees and costs, and the defendant
appealed and the plaintiff cross appealed to this
court. Affirmed.
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Steven L. Katz, with whom was Melissa Gagne, for
the appellant-cross appellee (defendant).
Mark V. Connolly, for the appellee-cross appellant
(plaintiff).
Opinion

BEAR, J. The defendant, Jill Penza, appeals from the
judgment denying her postdissolution motion for contempt. On appeal, she claims that the trial court improperly concluded that the plaintiff, James K. Grogan, had
not violated a ‘‘true up’’ alimony obligation contained
in the parties’ separation agreement.1 The plaintiff cross
appeals, claiming that the trial court abused its discretion in denying his request for statutory attorney’s fees
incurred in defending against the defendant’s motion
for contempt. We disagree with the parties’ claims and,
accordingly, affirm the judgment of the trial court.
The following facts, as found by the trial court, and
procedural history are relevant to our resolution of this
appeal and cross appeal. On September 25, 2013, the
parties, each of whom is an attorney, and each of whom
was represented by an attorney, entered into a twentythree page divorce settlement agreement (agreement).
On September 27, 2013, the court, Olear, J., dissolved
the parties’ marriage. At the time of the dissolution,
the plaintiff was a partner at the law firm of McCormick,
Paulding & Huber, LLP (MPH). In accordance with
General Statutes § 46b-66, the judgment of dissolution
incorporated by reference the agreement. Article I of
the agreement addressed the plaintiff’s various alimony
obligations and specified how to calculate such alimony.
1
The defendant also claims that the trial court (1) ‘‘improperly calculated
the plaintiff’s annual income for purposes of determining the ‘true up’ alimony obligation owed to the defendant,’’ (2) ‘‘erred in failing to order the
plaintiff to pay $45,846 to the defendant for ‘true up’ alimony due for 2015,’’
and (3) ‘‘erred in denying the defendant’s motion for contempt [on the basis
of] its conclusion that no ‘true up’ alimony was due and owing to the
defendant.’’ Because we conclude that the trial court properly determined
that no true up alimony was owed, these claims necessarily fail.
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Section 1.1 of the agreement provided in relevant part: ‘‘The alimony payments detailed [herein] are
based on an annual earned income/earning capacity
attributed to [the defendant] of $35,000 and the [plaintiff’s] ‘annual income from employment’ (hereinafter
‘income’) which, for purposes of the alimony formula[s]
herein, is presently defined as [l]ine 1 on [the plaintiff’s]
annual [schedule] K-12 from [MPH]. The alimony paid
by the [plaintiff] to the [defendant] shall be paid in three
components (monthly . . . and quarterly payments
totaling $160,000 based on the first $550,000 of [the
plaintiff’s] income, and a year-end ‘true up’ alimony
payment based on gross income of the [plaintiff]
between $550,000 and $750,000).’’ (Footnote added.)
The true up alimony formula applicable in the present
case was set forth in § 1.1 D of the agreement, which
provided in relevant part: ‘‘For the tax year 2014 and
thereafter, [the plaintiff] shall pay ‘true up’ alimony to
[the defendant] of 25 [percent] of the amount of [the
plaintiff’s] income between $550,000 and $700,000 as
reflected on [l]ine 1 of [the plaintiff’s schedule] K-1
and 20 [percent] of any income between $700,000 and
$750,000. For example, if [the plaintiff’s schedule] K-1
for 2014 shows [l]ine 1 income of $775,000, [the plaintiff]
would owe [the defendant] additional ‘true up’ alimony
in the amount of $47,500 . . . .’’
In June, 2015, the plaintiff sold his interest in MPH,
where he had been a partner for over twenty years, and
created a new law firm, Grogan, Tuccillo & Vanderleeden, LLP (GTV), located in Springfield, Massachusetts. GTV, like MPH, was structured as a partnership.
As a result, the plaintiff received two schedule K-1s for
2
‘‘A schedule K-1 is the document that states each individual partner’s
proportionate income or loss based upon [his or her] percentage ownership.
The income or loss on the schedule K-1 is in turn reported on each partner’s
individual tax return.’’ (Internal quotation marks omitted.) McTiernan v.
McTiernan, 164 Conn. App. 805, 813 n.10, 138 A.3d 935 (2016).

Page 192A

76

CONNECTICUT LAW JOURNAL

OCTOBER, 2019

October 29, 2019

194 Conn. App. 72

Grogan v. Penza

the 2015 tax year, one from MPH covering the period
between January 1 and May 31, 2015, and one from
GTV covering the period between June 1 and December
31, 2015. The schedule K-1 issued by MPH listed negative $93,463 of ‘‘[o]rdinary business income (loss)’’ on
line 1 and $605,000 of ‘‘[g]uaranteed payments’’ on line
4.3 The schedule K-1 issued by GTV listed $103,017 on
line 1 and $127,178 on line 4. In previous years, when
he was employed by MPH, all of the income the plaintiff
received from employment had been reported on line
1 of his schedule K-1s.
On May 31, 2017, the defendant filed a motion for
contempt alleging that the plaintiff wilfully had violated
the parties’ agreement by failing to pay her true up alimony for the 2015 tax year. More specifically, the defendant claimed that the plaintiff’s 2015 ‘‘annual income
from employment’’ was $741,732—the total of lines 1
and 4 from both schedule K-1s—and that, consequently,
she was entitled to $45,846 of true up alimony pursuant
to § 1.1 D of the agreement. In his memorandum of law
in opposition to the motion, the plaintiff countered that
§ 1.1 D clearly and unambiguously provided that his
annual income from employment was to be determined
solely by reference to line 1 of his schedule K-1s.
Accordingly, the plaintiff argued that he owed no true
up alimony for 2015 because his total line 1 income
across both schedule K-1s amounted to only $9554—
well below the $550,000 threshold required by the agreement. The plaintiff therefore requested that the court
deny the defendant’s motion for contempt and award
him costs and reasonable attorney’s fees pursuant to
General Statutes § 46b-87.
The trial court, Nastri, J., conducted an evidentiary
hearing on the defendant’s motion for contempt on
September 28 and October 13, 2017. On December 4,
3
The trial court found that the plaintiff had had no control over how his
income was reported on his 2015 schedule K-1.
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2017, following posttrial briefing by the parties, the
court issued a memorandum of decision holding that
§ 1.1 D of the agreement was clear and unambiguous
and limited the plaintiff’s income from his employment
for purposes of calculating true up alimony to the
amount listed on line 1 of the plaintiff’s schedule K-1.
The court rejected the defendant’s argument that
it should look to lines 1 and 4 of the 2015 schedule K1s to determine the total of the plaintiff’s income from
his employment. It explained that the defendant’s argument, that the amounts listed on both lines 1 and 4
of the schedule K-1s should be considered income,
required the court to ignore the language in § 1.1 C and
D of the agreement. Accordingly, the court denied the
defendant’s motion, but it declined to award attorney’s
fees to the plaintiff. This appeal and cross appeal
followed.
I
THE DEFENDANT’S APPEAL
On appeal, the defendant claims that the trial court
improperly concluded that the plaintiff had not violated
the true up alimony provision contained in § 1.1 D of
the agreement. Her principal argument is that the court
erred in determining that only income listed on line 1
of a schedule K-1 may be considered for purposes of
calculating true up alimony due to her under § 1.1 D of
the agreement.4 We disagree.
4
The defendant argues in the alternative that the language of § 1.1 D
was ambiguous and that the court therefore should have sought extrinsic
evidence to determine the parties’ intent. Rather than analyze the language
of this provision and explicate why, in her view, it was ambiguous, the
defendant merely states in a conclusory manner that ‘‘the settlement agreement was not clear and unambiguous as found by the trial court.’’ The
defendant therefore has abandoned this issue by failing to brief it properly.
See State v. Buhl, 321 Conn. 688, 724, 138 A.3d 868 (2016) (‘‘[a]nalysis, rather
than mere abstract assertion, is required in order to avoid abandoning an
issue by failure to brief the issue properly’’ [internal quotation marks omitted]). Nevertheless, as our discussion of the defendant’s principal argument
demonstrates, the contract language at issue is clear and unambiguous in
the context of the present case.
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We begin with general principles and the applicable
standards of review. ‘‘It is well established that a separation agreement that has been incorporated into a
dissolution decree and its resulting judgment must be
regarded as a contract and construed in accordance
with the general principles governing contracts. . . .
When construing a contract, we seek to determine the
intent of the parties from the language used interpreted
in the light of the situation of the parties and the circumstances connected with the transaction. . . . [T]he
intent of the parties is to be ascertained by a fair and
reasonable construction of the written words and . . .
the language used must be accorded its common, natural, and ordinary meaning and usage where it can be
sensibly applied to the subject matter of the contract.
. . . When only one interpretation of a contract is possible, the court need not look outside the four corners
of the contract. . . . Extrinsic evidence is always
admissible, however, to explain an ambiguity appearing
in the instrument. . . . When the language of a contract
is ambiguous, the determination of the parties’ intent
is a question of fact. . . . When the language is clear
and unambiguous, however, the contract must be given
effect according to its terms, and the determination of
the parties’ intent is a question of law. . . .
‘‘A contract is unambiguous when its language is clear
and conveys a definite and precise intent. . . . The
court will not torture words to impart ambiguity where
ordinary meaning leaves no room for ambiguity. . . .
Moreover, the mere fact that the parties advance different interpretations of the language in question does not
necessitate a conclusion that the language is ambiguous. . . .
‘‘In contrast, a contract is ambiguous if the intent of
the parties is not clear and certain from the language
of the contract itself. . . . [A]ny ambiguity in a contract
must emanate from the language used by the parties.
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. . . The contract must be viewed in its entirety, with
each provision read in light of the other provisions . . .
and every provision must be given effect if it is possible
to do so. . . . If the language of the contract is susceptible to more than one reasonable interpretation, the
contract is ambiguous.’’ (Citation omitted; emphasis
omitted; internal quotation marks omitted.) Parisi v.
Parisi, 315 Conn. 370, 383–84, 107 A.3d 920 (2015); see
also Nation-Bailey v. Bailey, 316 Conn. 182, 191–92,
112 A.3d 144 (2015); Dejana v. Dejana, 176 Conn. App.
104, 115, 168 A.3d 595 (when language in question is
clear and unambiguous, contract must be given effect
according to its terms, and determination of parties’
intent is question of law), cert. denied, 327 Conn. 977,
174 A.3d 195 (2017). ‘‘Furthermore, [i]n giving meaning
to the language of a contract, we presume that the
parties did not intend to create an absurd result.’’ (Internal quotation marks omitted.) South End Plaza Assn.,
Inc. v. Cote, 52 Conn. App. 374, 378, 727 A.2d 231 (1999).
The defendant argues that the court’s interpretation
of the true up alimony provision set forth in § 1.1 D was
flawed because it rendered superfluous the ‘‘presently
defined’’ language in § 1.1, which, according to the
defendant, applies to subsection D. More specifically,
the defendant contends that, ‘‘[b]y specifically stating
that income was ‘presently defined’ as line 1 of [the
defendant’s] schedule K-1, it is abundantly clear that
the parties did not intend to permanently define income
as line 1 of a schedule K-1.’’ (Emphasis omitted.) Rather,
in the defendant’s view, this language indicates that the
reference to line 1 income ‘‘was an example and [was]
not meant to be determinative.’’ Thus, according to the
defendant, ‘‘[t]he placement of the plaintiff’s earnings,
whether on line 4 or line 1 of the schedule K-1 or any
other income reporting form, should not bar recovery
of true up alimony.’’ (Internal quotation marks omitted.)
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Section 1.1 of the parties’ agreement sets forth the
definition of the plaintiff’s income ‘‘for purposes of the
alimony formula herein . . . .’’5 (Emphasis added.)
The only alimony formulas in the agreement that refer to
the plaintiff’s income are the true up alimony formulas
contained in subsections C and D of § 1.1. Pursuant to
§ 1.1, the income to be used to calculate the plaintiff’s
true up alimony obligations under these subsections ‘‘is
presently defined as [l]ine 1 on [the plaintiff’s] annual
[schedule] K-1 from [MPH].’’ (Emphasis added.) We
disagree with the defendant, however, that this ‘‘presently defined’’ language requires that the reference to
line 1 income was meant merely to be an example of one
type of employment income that could be considered,
at the defendant’s election to do so, with other types
of alleged income in calculating the plaintiff’s true up
alimony obligation. This claim is belied by the clear
and unambiguous language of § 1.1 D, which provides
that ‘‘[f]or the tax year 2014 and thereafter, [the plaintiff]
shall pay ‘true up’ alimony to [the defendant] of 25
[percent] of the amount of [his] income between
$550,000 and $700,000 as reflected on [l]ine 1 of [the
plaintiff’s schedule] K-1 and 20 [percent] of any income
between $700,000 and $750,000. For example, if [the
plaintiff’s schedule] K-1 for 2014 shows [l]ine 1 income
of $775,000, [the plaintiff] would owe [the defendant]
additional ‘true up’ alimony in the amount of $47,500
. . . .’’ A court cannot ignore or disregard the language
of the agreement because in hindsight an additional or
more expansive term would have been better for one
of the parties. See, e.g., Crews v. Crews, 295 Conn. 153,
169, 989 A.2d 1060 (2010); Chang v. Chang, 170 Conn.
App. 822, 828, 155 A.3d 1272, cert. denied, 325 Conn.
910, 158 A.3d 321 (2017).
5

‘‘‘Herein’ as used in legal phraseology is a locative adverb and its meaning
is to be determined by the context. It may refer to the section, the chapter
or the entire enactment in which it is used.’’ Gatliff Coal Co. v. Cox, 142
F.2d 876, 882 (6th Cir. 1944).
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To the extent that there is any conflict in the reasonable interpretation of the language of the agreement
set forth in § 1.1 and § 1.1 D, which we do not credit,
the more specific language in § 1.1 D controls over
the more general language in § 1.1: ‘‘[I]t has been well
settled that ‘the particular language of a contract must
prevail over the general.’ ’’ Issler v. Issler, 250 Conn.
226, 237 n.12, 737 A.2d 383 (1999), see also Bead Chain
Mfg. Co. v. Saxton Products, Inc., 183 Conn. 266, 273,
439 A.2d 314 (1981); Miller Bros. Construction Co. v.
Maryland Casualty Co., 113 Conn. 504, 514, 155 A.
709 (1931).
The defendant has neither provided analysis nor cited
to any legal authority to support her contention that
the addition of the word ‘‘presently’’6 somehow transforms the definition of ‘‘annual income from employment’’ set forth in § 1.1 into a mere example that can
be expanded upon by adding another line from the
schedule K-1. See Packard v. Packard, 181 Conn. App.
404, 406, 186 A.3d 795 (2018) (‘‘analysis, rather than
mere abstract assertion, required to avoid abandoning issue by failing to brief issue properly; where claim
receives only cursory attention without substantive
discussion or citation of authorities, it is deemed abandoned’’). Moreover, the defendant’s position is untenable when § 1.1 is interpreted in light of the situation of
the parties at the time of the dissolution.
The ‘‘presently defined as [l]ine 1 on [the defendant’s]
annual K-1 from [MPH]’’ language set forth in § 1.1
referred to the plaintiff’s then income from his employment at MPH, for purposes of the alimony formula. It
is not specified in the agreement that the line 1 language
is limited solely to the year 2013 when the agreement
was made, and, thereafter, the definition of the plaintiff’s annual income from employment in subsequent
6
‘‘Presently’’ is an adverb that simply means ‘‘now’’ or ‘‘at the present
time.’’ Webster’s Third New International Dictionary (2002), p. 1793.
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years would be open to review and revision, except in
§ 1.3, which anticipates the plaintiff’s possible retirement justifying a second look at his alimony obligation.
There was no dispute between the parties about the
amount of the plaintiff’s line 1 income for 2014, and
there was no line 4 income in that year. The relevant
language of § 1.1 D is clear: for the tax year 2014 and
thereafter, the plaintiff shall pay true up alimony to the
defendant from his income as reported on line 1 of his
schedule K-1. It is also not specified in the agreement
that there would be an automatic ‘‘second look’’ if there
were entries on line 4, or any other lines other than
line 1, in 2014 or in any other subsequent year. Given
the clear and unambiguous language of § 1.1 D, if the
$605,000 in ‘‘guaranteed payments’’ from line 4 of the
MPH schedule K-1 for 2015 were used to calculate the
plaintiff’s true up alimony obligation, the agreement
certainly would be violated. Without the inclusion of
the $605,000 in the calculation of the plaintiff’s income,
the plaintiff’s income in 2015 did not exceed $550,000.
The trial court recognized the differentiation between
the application of the line 1 limitation in the true up
alimony formula and the lack of its limitation to a specific year when it rejected the defendant’s arguments
and found that, in reaching their agreement, the parties
were free to define income in any way they wanted and
did not have to use the schedule K-1 to do so. Having
agreed to use the schedule K-1, the parties could have
referenced any of the lines therein, including lines 1
and 4, or any other combination of lines in part III of
the schedule K-1, titled ‘‘Partner’s Share of Current Year
Income, Deductions, Credits and Other Items.’’ The parties, however, agreed that the plaintiff’s income, for
alimony purposes, was limited to line 1 of the plaintiff’s
schedule K-1. At no time prior to or after the defendant’s
filing of her motion for contempt did she file any motion
for modification of the alimony terms or any other
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motion concerning the definition of alimony in the
agreement, so the court did not have the authority during the hearing on the contempt motion to modify the
alimony terms. See Connolly v. Connolly, 191 Conn.
468, 474–75, 464 A.2d 837 (1983).
At the time of the dissolution of the parties’ marriage
in 2013, the plaintiff had been a partner at MPH for
over twenty years, and, during this time, his income
from such employment had always been reported on
line 1 of the schedule K-1s prepared by its outside
accountants and issued by that law firm. That continued
in 2014 and 2015. After the defendant left MPH on May
31, 2015, his new law firm, GTV, was set up as a partnership that also provided a schedule K-1 to the plaintiff
with respect to his annual income from such employment. He thus received schedule K-1 forms from both
MPH and GTV for the 2015 tax year, which forms had
been prepared by their respective outside accountants.
He did not receive a W-2 form for the 2015 tax year
from MPH or GTV, or any other type of form related
to his employment income. It is thus inappropriate to
speculate about the possible effect, if any, on the application of the agreement of his receipt of such other
income reporting forms.
We, therefore, agree with the trial court that, pursuant
to the specific and plain language of the agreement set
forth in § 1.1 D, only income reported on line 1 of the
plaintiff’s annual schedule K-1s could be used in calculating his 2015 true up alimony obligation. Because the
plaintiff’s combined line 1 income from both 2015 K-1s
was less than $550,000, the defendant was not entitled
to any true up alimony, and, consequently, the trial court
properly denied the defendant’s motion for contempt.
II
THE PLAINTIFF’S CROSS APPEAL
In his cross appeal, the plaintiff claims that the trial
court abused its discretion in denying his request for
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attorney’s fees and costs incurred in successfully opposing the defendant’s motion for contempt. We disagree.
‘‘Our law for awarding attorney’s fees in contempt
proceedings is clear. General Statutes § 46b-87 provides
that the court may award attorney’s fees to the prevailing party in a contempt proceeding. The award of attorney’s fees in contempt proceedings is within the discretion of the court. . . . In making its determination,
the court is allowed to rely on its familiarity with the
complexity of the legal issues involved. Indeed, it is
expected that the court will bring its experience and
legal expertise to the determination of the reasonableness of attorney’s fees. . . . Moreover, because the
award of attorney’s fees pursuant to § 46b-87 is punitive,
rather than compensatory, the court properly may consider the defendant’s behavior as an additional factor
in determining both the necessity of awarding attorney’s
fees and the proper amount of any award.’’ (Internal
quotation marks omitted.) Pace v. Pace, 134 Conn. App.
212, 218, 39 A.3d 756 (2012).
In the present case, the record does not reveal the
court’s reason for denying the plaintiff’s request for
attorney’s fees and whether, or to what extent, it considered such factors as the merits of the defendant’s
motion for contempt, the complexity of the legal issues
involved, and the defendant’s behavior. In its memorandum of decision, the court simply ordered that ‘‘[n]o
attorney’s fees are awarded to either party.’’ Following
our review of the briefs of the parties and the record
of the hearing on the motion for contempt, we are
unable to conclude that the court abused its discretion
in declining to award attorney’s fees to the plaintiff.
The judgment is affirmed.
In this opinion LAVINE, J., concurred.
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BRIGHT, J., concurring in part and dissenting in part.
Although I agree with the majority’s conclusion in part
II of its opinion regarding the plaintiff’s cross appeal,
I disagree with its conclusion in part I of its opinion
that the parties’ separation agreement (agreement) is
clear and unambiguous regarding the terms of the plaintiff’s obligation to pay ‘‘true up’’ alimony to the defendant. Because the trial court based its denial of the
defendant’s motion for contempt solely on its conclusion that the language of the parties’ agreement is clear
and unambiguous, I conclude that the matter should
be remanded to the trial court for factual findings that
are required when an agreement is ambiguous. Furthermore, I conclude that the fact that the agreement
is ambiguous does not prevent the trial court from granting relief to the defendant, even though it almost certainly would preclude a finding that the plaintiff is in
contempt. Finally, because the court made no findings
as to whether the plaintiff met his full obligation to
pay true up alimony under the terms of the ambiguous
agreement, I conclude that we are not in a position to
affirm the decision of the trial court on the basis of the
plaintiff’s alternative ground for affirmance. Consequently, I would reverse the court’s judgment denying
the defendant’s motion for contempt, and I would
remand the matter for a new hearing on the motion.
Having reached this conclusion, I would affirm the
court’s judgment denying the plaintiff’s motion for attorney’s fees. Therefore, I concur in part and respectfully
dissent in part.
Because the majority’s holding in part I of its opinion
rests solely on its conclusion that the agreement is
clear and unambiguous, I will focus my analysis on the
language of the agreement and the applicable law to
explain why I disagree with the majority’s conclusion.
As a preliminary matter, I agree with the majority’s
statement as to the applicable law as set forth by our
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Supreme Court in Parisi v. Parisi, 315 Conn. 370, 382–
84, 107 A.3d 920 (2015). In my view, three principles of
contract interpretation are particularly relevant to the
resolution of the parties’ dispute. First, the parties’ agreement must be viewed in its entirety, with each provision read in light of the other provisions, and every
provision given effect if possible to do so. Nation–
Bailey v. Bailey, 316 Conn. 182, 191–92, 112 A.3d 144
(2015). Second, if the language of the contract is susceptible to more than one reasonable interpretation, the
contract is ambiguous. Id. Third, ‘‘[w]e will not construe
a contract’s language in such a way that it would lead
to an absurd result.’’ Welch v. Stonybrook Gardens
Cooperative, Inc., 158 Conn. App. 185, 198, 118 A.3d
675, cert. denied, 318 Conn. 905, 122 A.3d 634 (2015).
In the present case, the parties’ dispute revolves
around § 1.1 of the agreement, in particular the interplay
of that section’s initial foundational paragraph and subsection D. Section 1.1 starts by setting forth the parties’
agreement regarding the payment of alimony by the
plaintiff; specifically, it sets forth the basis for the payment of alimony and a general description of how the
amount of alimony due to the defendant is to be calculated. It provides in relevant part: ‘‘The alimony payments detailed below are based on . . . the [plaintiff’s] ‘annual income from employment’ (hereinafter
‘income’) which, for purposes of the alimony formula
herein, is presently defined as Line 1 on [the plaintiff’s]
annual [schedule] K-1 [form] ([K-1]) from McCormick,
Paulding & Huber LLP (‘MPH’).1 The alimony paid by
the [plaintiff] to the [defendant] shall be paid in three
components (monthly payments and quarterly payments totaling $160,000 based on the first $500,000
1
At the time the parties entered into the agreement and the dissolution
judgment was rendered, the plaintiff was a full equity partner and the managing partner of MPH.
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of [the plaintiff’s] income, and a year-end ‘true up’ alimony payment based on gross income of the [plaintiff]
between $550,000 and $750,000). [The defendant] shall
not be entitled to any alimony on any annual income
of [the plaintiff] in excess of $750,000. Said payments
will be made as follows.’’ (Emphasis added; footnote
added.)
Section 1.1 then sets forth, in subsections A though
D, the timing and methodology for making and calculating the alimony payments. Subsection D, in relevant
part, provides: ‘‘For the tax year 2014 and thereafter,
[the plaintiff] shall pay ‘true up’ alimony to [the defendant] of 25 [percent] of the amount of [the plaintiff’s]
income between $550,000 and $750,000 as reflected on
Line 1 of [the plaintiff’s] K-1 and 20 [percent] of any
income between $700,000 and $750,000. For example,
if [the plaintiff’s] K-1 for 2014 shows Line 1 income
of $775,000, [the plaintiff] would owe [the defendant]
additional ‘true up’ alimony in the amount of $47,500
. . . .’’
It is undisputed that the plaintiff has paid the defendant the required $160,000 per year in annual alimony.
It also is undisputed that the plaintiff paid the defendant
the proper amount of true up alimony in 2013 and 2014.
Furthermore, had the plaintiff remained a partner at
MPH through the end of 2015, and had MPH continued
to report all of the plaintiff’s employment income on
line 1 of his K-1, as it had during the entire twenty plus
years he was a partner of MPH, it is unlikely that the
parties would have had any dispute over the plaintiff’s
obligation to pay true up alimony.
In 2015 though, the plaintiff resigned from MPH,
effective June 1, and opened a new law firm, Grogan,
Tuccillo & Vanderleeden, LLP (GTV), in which he is an
equity partner. As a result, the plaintiff received two
K-1s in 2015, one from each firm. Furthermore, both
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firms reported income, or loss, to the plaintiff on both
line 1, titled ‘‘ordinary business income,’’ and line 4,
titled ‘‘guaranteed payments,’’ of the K-1.2 When the
defendant received the required copies of the plaintiff’s
K-1s, she totaled the amounts on lines 1 and 4 from
both K-1s and determined that the plaintiff had a total
income from employment in 2015 of $741,732. Applying
the formula in § 1.1 D to this amount, the defendant
determined that she was entitled to true up alimony in
the amount of $45,846. When she demanded payment
from the plaintiff, the plaintiff responded that the
$605,000 reported on line 4 of the K-1 issued by MPH
was not income but, rather, was the return of his capital
from the firm upon his departure. The plaintiff informed
the defendant that he was challenging MPH’s treatment
of that payment and asked her not to pursue any claim
for true up alimony until he resolved the issue.
The defendant thereafter filed a motion for contempt,
the denial of which is the subject of this appeal. In
response to the motion for contempt, in addition to
disputing that he had received sufficient employment
income in 2015 to trigger the requirement that he pay
true up alimony, the plaintiff also argued before the
trial court that § 1.1 D of the agreement clearly and
unambiguously limits income for the purpose of true
up alimony to income reported on line 1 of his K-1.
Because the total of the amounts reported on line 1 of
the plaintiff’s two K-1s in 2015 was only $9554, the
plaintiff argued that no true up alimony was due.
2
The majority notes that the court found that the plaintiff had no control
over how his income was reported on his 2015 schedule K-1. The majority’s
reliance on this factual finding is troubling for two reasons. First, the finding
is based on evidence extrinsic to the parties’ contract, in particular, the
plaintiff’s testimony. Of course, such extrinsic evidence only may be considered where the agreement at issue is ambiguous. Second, the plaintiff did
not testify that he had no control over GTV’s K-1. To the contrary, he testified
that it was a mistake for his new accountant to record any income on line
4 of the K-1, and that for 2016, all income from GTV was reported on line
1 of the K-1.
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In contrast, the defendant argued before the trial
court, in support of her motion for contempt, that the
initial paragraph of § 1.1 clearly and unambiguously
requires that alimony payments to the defendant are
based on the plaintiff’s ‘‘annual income from employment.’’ She argued that this includes all income that
the plaintiff received as a result of his employment,
regardless of the line of the K-1 used to report the
income. She further argued that the plaintiff’s reliance
on the reference in § 1.1 D to line 1 of the K-1 issued
by MPH was misplaced because the initial paragraph
of § 1.1 makes clear that the parties only intended line
1 of the K-1 issued by MPH to be used because that
was how the plaintiff’s income from employment, at
that time, was ‘‘presently defined.’’
At the hearing on the underlying motion for contempt, the parties’ expert witnesses were in conflict as
to whether the $605,000 reported on line 4 of the plaintiff’s K-1 issued by MPH was income for purposes
of the agreement. The defendant’s expert witness, Richard Buggy, testified that, on the basis of the amounts
recorded on the plaintiff’s two K-1s, the plaintiff’s total
income from employment was $741,732. He also
acknowledged though that the payment of the $605,000,
as shown on line 4 of the MPH K-1, was related to the
plaintiff’s sale of his interest in MPH. He also described
it as a ‘‘departure payment’’ in exchange for the plaintiff
terminating his partnership interest in MPH. He further
testified that one should look at the MPH partnership
agreement to see how the payment should be treated,
but that he never looked at the agreement. After the
plaintiff presented the testimony of his accountant and
expert witness, Margaret Mayer, to explain why the
$605,000 on line 4 of the MPH K-1 was not income,
the defendant recalled Buggy in her rebuttal case to
respond to Mayer’s analysis. Buggy testified that, even
under Mayer’s methodology, the plaintiff owed true up
alimony of $14,264.
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The court decided the defendant’s motion for contempt based solely on the language of the agreement,
in particular, § 1.1 D. According to the court: ‘‘Section
1.1 D of the agreement sets forth the calculation of
true up alimony for 2014 and beyond. The defendant’s
argument that the amounts listed on both lines 1 and
line 4 of the K-1s should be considered income requires
the court to ignore the language in § 1.1 . . . D. . . .
In reaching their agreement, the parties were free to
define income in any way they wished. They did not
have to use [the] K-1 as a reference. If they wished to
do so, they could have referenced lines 1 and 4, line 4,
line 1, lines 1, 2, 3, and 4 or any combination of the
lines in [the] K-1 . . . . They chose to specify line 1.
If [the initial paragraph of] § 1.1 [was] sufficient to
define the plaintiff’s true up alimony obligation . . .
§ 1.1 D would be wholly unnecessary and completely
superfluous.’’ (Internal quotation marks omitted.) The
court’s analysis, however, does not discuss the language
in the initial paragraph of § 1.1 that the plaintiff’s income
‘‘for purposes of the alimony formula herein, is presently defined as Line 1 on [the plaintiff’s] annual K-1
from . . . MPH.’’ (Internal quotation marks omitted.)
Consequently, the court’s memorandum of decision
does not explain what meaning, if any, the court
attached to the clause ‘‘presently defined as.’’
The majority agrees with the court’s conclusion. In
doing so, the majority similarly ignores the ‘‘is presently
defined as’’ language in § 1.1. My colleagues make no
attempt to ascribe any meaning to those words or
attempt to read them with the language of §1.1 D to
give all of the language of § 1.1 meaning. Instead, they
offer a variety of reasons, none of which I find persuasive, to essentially read the ‘‘is presently defined as’’
language out of the parties’ agreement.3 I address each
of them in turn.
3
Although not stated as a reason to conclude that the agreement is clear
and unambiguous, the majority takes the time to note that both parties are
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First, the majority, as did the trial court, notes that
the parties could have defined income any way they
wanted and could have identified lines other than line
1 of the K-1 from which to compute income. The majority then states that it ‘‘cannot ignore or disregard the
language of the agreement because in hindsight an additional or more expansive term would have been better
for one of the parties.’’ The majority’s reasoning ignores
the fact that the parties specifically chose to define the
plaintiff’s income as his ‘‘annual income from employment.’’ Section 1.1 D then sets forth that line 1 of the
plaintiff’s K-1 from MPH was to be used at the time of
drafting because that was how the plaintiff’s annual
income from employment was ‘‘presently defined.’’
There was no need to provide a different way to identify
the plaintiff’s income because the parties could not
have anticipated, when the agreement was signed, that
the plaintiff’s employment would change or whether
the manner of reporting his income would change. It
is a reasonable reading of the agreement that by defining
the plaintiff’s obligation to pay alimony broadly as based
on his ‘‘annual income from employment,’’ the defendant protected herself from any such contingency,
while also setting forth precisely how the plaintiff’s
income was calculated at the time of the dissolution.
Furthermore, the cases relied on by the majority do
not support its conclusion. Our Supreme Court in Crews
v. Crews, 295 Conn. 153, 169, 989 A.2d 1060 (2010),
addressed the high burden a party faces when challenging the enforceability of a premarital agreement. In
attorneys, who also were represented by counsel when they entered into
the agreement. To the extent that the majority sets forth these facts for the
purpose of lending support for its conclusion, I am not persuaded. First,
the parties’ professions and whether they were represented by counsel are
extrinsic facts that can be considered only if the agreement is not clear and
unambiguous. Second, it is not unusual for sophisticated parties who are
represented by highly skilled and experienced attorneys to enter into ambiguous agreements. See, e.g., Gold v. Rowland, 325 Conn. 146, 171–89, 156 A.3d
477 (2017).
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doing so, the court set forth the unremarkable proposition that parties are free to contract for whatever terms
they choose. In the present case, the parties chose to
qualify the reference to the plaintiff’s K-1 from MPH by
stating that that was how his income was ‘‘presently
defined.’’4 The use of such a qualifier reasonably can be
read as expressing an understanding that his income
might not always be defined that way, and that a change
in circumstances might require that it be defined differently. In fact, had the parties intended otherwise, there
would have been no reason to include the ‘‘is presently
defined as’’ language in the agreement.
Similarly, Chang v. Chang, 170 Conn. App. 822, 155
A.3d 1272, cert. denied, 325 Conn. 910, 158 A.3d 321
(2017), also is inapplicable to the present case. In
Chang, the defendant challenged the court’s award of
alimony to the plaintiff because the parties’ premarital
agreement did not provide for the possibility of alimony
upon the dissolution of the parties’ marriage. This court
rejected the defendant’s argument because there was
‘‘no provision in the agreement that even tangentially
govern[ed] the parties’ rights to alimony upon the dissolution of the marriage.’’ Id., 830. In the present case,
the defendant is not asking that a new term be added
to the parties’ agreement. Rather, she simply is asking
that the court interpret the parties’ agreement to give
meaning to all of its terms.
The majority next states that, to the extent that the
general language in the first paragraph of § 1.1 conflicts
with the specific language in § 1.1 D, the specific language in § 1.1 D must govern. I disagree with the majority’s reasoning for three reasons.
4
Yet another reason that the language of § 1.1 is not clear and unambiguous
is that it refers to ‘‘line 1 of [the plaintiff’s] K-1’’ from MPH. It does not
mention the possibility of multiple K-1s from different firms. Despite this,
the plaintiff, the trial court, and the majority, without comment, simply
ignore the reference to a single K-1 from MPH and assume that true up
alimony is to be calculated from line 1 of all of the K-1s issued to the plaintiff.
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First, the principle relied on by the majority applies
when reliance on the general language of the agreement
would render the specific language meaningless. For
example, in Issler v. Issler, 250 Conn. 226, 737 A.2d 383
(1999), another case on which the majority relies, the
parties disputed the manner in which the defendant’s
alimony obligation should be determined. Id., 234. The
parties’ separation agreement explicitly provided that
an accountant would prepare a letter setting forth the
defendant’s income from his employer, H. H. Brown. Id.,
231. The plaintiff argued that the letter was insufficient
because it did not capture all of the defendant’s income
from H. H. Brown, and the parties’ agreement provided
that the defendant was to pay alimony based upon his
‘‘gross earnings’’ from H. H. Brown. Id., 234, 236–37.
The court rejected the plaintiff’s argument because it
would render meaningless the language in the agreement relating to the accountant’s letter. Id., 239. Instead,
the court held that the agreement should be construed
to give full meaning and effect to all of its provisions.
Id., 240. In the present case, the majority’s reasoning
violates this rule by rendering entirely meaningless the
‘‘is presently defined as’’ language at issue here.
The trial court did apply this rule, but reached what
I believe to be the erroneous conclusion that the defendant’s interpretation renders § 1.1 D ‘‘wholly unnecessary and completely superfluous.’’ The initial paragraph
of § 1.1 does not set forth the formula for calculating
true up alimony. It merely states that the plaintiff must
pay true up alimony on income, which the agreement
defines as annual income from employment, between
$550,000 and $750,000. Section 1.1 D provides the specific percentages that are to be applied to income
between $550,000 and $700,000 and between $700,000
and $750,000. It also sets forth when such payments
must be made and that the defendant is entitled to
a copy of the plaintiff’s K-1. Consequently, under the
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defendant’s interpretation, § 1.1 D is far from superfluous; rather, it absolutely is necessary to the determination of the plaintiff’s obligation.
I acknowledge that § 1.1 D provides that the income
used to calculate true up alimony is that ‘‘reflected on
line 1 of [the plaintiff’s] K-1.’’ That language, as the
majority concedes, must be interpreted in conjunction
with the language in the initial foundational paragraph
of § 1.1, which the trial court failed to do. Reading § 1.1
in its entirety, I conclude that the defendant has offered
a reasonable interpretation of the agreement.
Second, ‘‘[w]here two clauses which are apparently
inconsistent may be reconciled by a reasonable construction, that construction must be given, because it
cannot be assumed that the parties intended to insert
inconsistent and repugnant provisions.’’ (Emphasis in
original; internal quotation marks omitted.) Thoma v.
Oxford Performance Materials, Inc., 153 Conn. App.
50, 61, 100 A.3d 917 (2014). As noted previously, the
defendant has offered a construction that reconciles
the foundational paragraph of § 1.1 with § 1.1 D.
Finally, ‘‘[i]rreconcilable inconsistent provisions
have been treated by this court and our Supreme Court
as creating an ambiguity within the contract.’’ Id., 60.
Thus, to the extent that there is an irreconcilable conflict between the foundational paragraph of § 1.1 and
§ 1.1 D, the court should have considered extrinsic evidence to determine the intent of the parties in light of
the conflict.
The majority also posits that the defendant has
abandoned her claim that the agreement is ambiguous
because she failed to brief this issue adequately. I disagree. In her principal brief, the defendant argues why
the language of the agreement does not clearly and
unambiguously lead to the result advocated by the plaintiff and argues what the court should have done if it
did not accept the defendant’s argument regarding the
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clear and unambiguous meaning of the agreement. The
plaintiff clearly understood the defendant’s argument
and addressed it in his brief on appeal. In addition,
most of the defendant’s reply brief is devoted to this
issue. I conclude that the issue has been briefed fully
and sufficiently. Furthermore, because the question of
whether the agreement is ambiguous is a legal one,
and is a ‘‘threshold question,’’ it properly is before us
regardless of how it was briefed. Parisi v. Parisi, supra,
315 Conn. 380. It is our duty in considering a judgment
on a motion for contempt to determine first whether the
agreement was ambiguous even if both parties offered
what they claimed were competing clear and unambiguous interpretations. Id.; In re Leah S., 284 Conn. 685,
693, 935 A.2d 1021 (2007). In fact, in Parisi, neither
party argued at the trial court or on appeal that the
agreement was ambiguous. Parisi v. Parisi, supra, 378–
79. Nevertheless, our Supreme Court addressed the
‘‘threshold question’’ of whether the parties’ separation
agreement was clear and unambiguous. Id., 380–81. It
held that, the arguments of the parties notwithstanding,
‘‘each of the parties has set forth a plausible construction of the alimony buyout provision, with both constructions having bases in the language used in the
separation agreement. We conclude, therefore, that the
agreement . . . is ambiguous, with its meaning presenting a question of fact that the trial court should
have fully considered and resolved.’’ Id., 385. That is
precisely the situation in the present case. Both parties
have presented plausible arguments based on the language of the parties’ agreement. In my opinion, the
agreement, therefore, is ambiguous. See id.
The majority’s interpretation of § 1.1 also is problematic because it leads to absurd results. Under the majority’s analysis, if the plaintiff’s employment income is
reported in some manner other than on line 1 of a K1, the defendant would be entitled to no true up alimony.
This would be true even though neither party disputes
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that the line on which income is reported on a K-1 is
largely in the discretion of the preparer. It also would be
true if the plaintiff’s law firm changed its organizational
structure from a partnership reporting income on a K1 to a professional corporation that would report its
members’ incomes on W-2 forms. Similarly, under the
majority’s interpretation, the defendant would be entitled to no true up alimony if the plaintiff, instead of
working in a law firm, practiced law as the general
counsel of a major corporation, and his income was
reported on a W-2 form or a 1099 form. I cannot square
such outcomes with the parties’ express statement in
their agreement that the plaintiff’s obligation to pay
alimony is based on his ‘‘annual income from employment.’’
The majority ignores such absurdities by stating that
because the plaintiff did not receive a W-2 form for
2015, it is ‘‘inappropriate to speculate about the possible
effect, if any, on the application of the agreement of
his receipt of such other income reporting forms.’’ No
speculation is necessary though. The majority’s holding
spells out very clearly what would happen if the plaintiff’s income is reported in some manner other than on
line 1 of a K-1. The defendant would be entitled to no
true up alimony. This is the undeniable consequence
of the majority’s interpretation and in no way is speculative.
In sum, I conclude that the plaintiff has offered a
reasonable, if not more reasonable, interpretation of
the agreement. The foundational paragraph of § 1.1
explicitly provides that alimony payments are to be
made on the basis of the plaintiff’s annual income from
employment. At the time the agreement was executed,
that income was ‘‘presently defined as’’ what was shown
on line 1 of the plaintiff’s K-1 from MPH. The reference
to ‘‘presently defined’’ reasonably can be read as temporal, meaning that the plaintiff’s income is currently

October 29, 2019

CONNECTICUT LAW JOURNAL

194 Conn. App. 72

OCTOBER, 2019

Page 213A

97

Grogan v. Penza

reflected on his MPH K-1, but that it could be reflected
in some other manner in the future.5 Such an interpretation works hand in hand with the formula in § 1.1 D,
while still preserving the parties’ clearly stated intention
to base the plaintiff’s obligation to pay alimony on his
employment income if his employment, or the manner
in which his income is reported, changed from the state
that existed when the parties signed the agreement.
Although I have identified what I perceive to be significant problems with the interpretive approach of the
trial court and the majority, I am not prepared to dismiss
their interpretation as wholly unreasonable; instead, I
would conclude that because the agreement is subject
to more than one reasonable interpretation, it is ambiguous. See Parisi v. Parisi, supra, 315 Conn. 385. As
such, the trial court should have considered the extrinsic evidence submitted to it to determine how the ambiguities in § 1.1 should be resolved. See id. In fact, the
plaintiff specifically offered, through his testimony,
extrinsic evidence as to the parties’ negotiations and
why § 1.1 was drafted in the way it was drafted. In
particular, the plaintiff testified that the language of
§ 1.1 was intended to record properly ‘‘any income I,
actually, received from the practice of law.’’6 He also
5

The majority states that the defendant has provided no analysis nor cited
to any legal authority to support her contention that the addition of the
word ‘‘presently’’ somehow transforms the definition of ‘‘income’’ provided
by § 1.1 into a mere example. I disagree. The defendant carefully analyzed
§ 1.1, including pointing out that the trial court’s interpretation rendered the
‘‘presently defined’’ language superfluous. I also disagree that the defendant
needed to cite legal authority as to how the word ‘‘presently’’ modified the
definition of true up alimony. The defendant properly relied on the common
meaning of ‘‘presently,’’ which the majority defines as ‘‘now’’ or ‘‘at the
present time.’’ That definition is completely consistent with the defendant’s
argument and my analysis.
6
The defendant objected to the admission of any evidence regarding the
parties’ negotiation of the agreement claiming that parol evidence is not
admissible where an agreement is clear and unambiguous. In response,
plaintiff’s counsel argued that because the evidence was not offered to vary
or alter the terms of the agreement, which he also claimed was clear and
unambiguous, the evidence did not ‘‘run afoul of the parol evidence rule.’’

Page 214A

98

CONNECTICUT LAW JOURNAL

OCTOBER, 2019

October 29, 2019

194 Conn. App. 72

Grogan v. Penza

testified that on which line GTV reported his income
on the K-1 would not impact his obligation to pay true
up alimony. Unfortunately, the trial court, by finding
the agreement to be clear and unambiguous, did not
consider such extrinsic evidence. I conclude that this
was an error that requires a new hearing.
Having reached this conclusion, I turn to the plaintiff’s alternative arguments for affirmance. First, the
plaintiff argues that if the agreement is ambiguous, he
cannot be held in contempt because a finding of contempt must be made on the basis of the intentional
violation of a clear and unambiguous court order. Brody
v. Brody, 315 Conn. 300, 319, 105 A.3d 887 (2015). I
agree that my conclusion that the agreement is ambiguous would preclude a finding that the plaintiff is in
contempt of court because he disputed the defendant’s
claim to true up alimony. Nevertheless, the trial court
still can order relief in the form of true up alimony
payments if it concludes, on the basis of the language of
the agreement interpreted in light of relevant extrinsic
evidence, that the defendant’s interpretation of the
agreement is correct and that the plaintiff has under
calculated his income for 2015. See O’Brien v. O’Brien,
326 Conn. 81, 99, 161 A.3d 1236 (2017) (‘‘[i]n a contempt
proceeding, even in the absence of a finding of contempt, a trial court has broad discretion to make whole
any party who has suffered as a result of another party’s
failure to comply with a court order’’ [internal quotation
marks omitted]); Parisi v. Parisi, supra, 315 Conn.
The court overruled the defendant’s objection and admitted the evidence.
The argument of plaintiff’s counsel and the ruling of the court reflect a
misunderstanding of the parol evidence rule. The law is clear that parol
evidence is not admissible where the agreement is clear and unambiguous.
HLO Land Ownership Associates Ltd. Partnership v. Hartford, 248 Conn.
350, 357–58, 727 A.2d 1260 (1999). Only if the agreement is ambiguous may
parol evidence be admitted, and then only if such evidence does ‘‘not vary
or contradict the terms of the contract.’’ Id., 359–60.
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381 (‘‘court’s inherent authority to effectuate its prior
judgments, either by summarily ordering compliance
with a clear judgment or by interpreting an ambiguous
judgment and entering orders to effectuate the judgment as interpreted, is not dependent upon a predicate
finding that a noncompliant party is in contempt’’ [internal quotation marks omitted]); Pressley v. Johnson, 173
Conn. App. 402, 408–409, 162 A.3d 751 (2017) (although
not finding defendant in contempt, trial court had
authority ‘‘to fashion an order consistent with protecting the integrity of the dissolution judgment’’).
Second, the plaintiff argues that the $605,000 payment
he received from MPH when he left the firm clearly
was not income, but was instead the purchase of his
ownership interest in the firm. Although I agree that
the plaintiff submitted a significant amount of evidence
to support his position, it is not the function of this
court to find facts. See Parisi v. Parisi, supra, 315 Conn
385 (‘‘[i]t is elementary that neither [our Supreme Court]
nor the Appellate Court can find facts in the first
instance . . . but may only review such findings to see
whether they might be legally, logically and reasonably
found’’ [emphasis in original; internal quotation marks
omitted]). Because the trial court did not resolve this
question, there are no findings for this court to review.
Consequently, I would reverse the trial court’s judgment
denying the defendant’s motion for contempt and
remand the case to the trial court for a new hearing on
the motion.
Having concluded that the agreement is ambiguous
and that a further hearing is required on the defendant’s
motion, I agree with the majority’s conclusion in part
II of its opinion that the court did not err in denying
the plaintiff’s request for attorney’s fees. Consequently,
I respectfully dissent only from part I of the opinion.

Page 216A

100

CONNECTICUT LAW JOURNAL

OCTOBER, 2019

October 29, 2019

194 Conn. App. 100

In re Kadon M.

IN RE KADON M.*
(AC 42606)
Elgo, Moll and Devlin, Js.
Syllabus
The respondent mother appealed to this court from the judgment of the
trial court transferring guardianship of her minor child, K, to K’s paternal
grandmother. After K had been adjudicated neglected, he was committed
to the custody of the petitioner, the Commissioner of Children and
Families. Thereafter, the petitioner filed a motion to open and modify
the dispositive order of protected supervision to transfer guardianship
to K’s paternal grandmother. During the trial on the motion to open,
the trial court denied the oral motion of the court-appointed attorney
for K to appoint a guardian ad litem. On appeal, the mother claimed
that the trial court abused its discretion by denying that motion. Held
that the trial court did not abuse its discretion when it denied the oral
motion to appoint a guardian ad litem, as the court did not require the
input of a guardian ad litem in order to determine the best interests of
K; the decision to appoint a guardian ad litem was within the broad
discretion of the trial court, the court’s denial of the motion to appoint
a guardian ad litem in no way precluded the respondent mother or the
attorney for K from presenting evidence for the court to weigh and
consider in conducting its best interests analysis, and the mother failed
to explain how the court’s failure to appoint a guardian ad litem would
have affected the trial, as the record before the trial court was replete
with evidence to assist its determination of the best interests of K,
including evidence that the mother had not complied with the specific
steps ordered by the court and ample evidence to support the court’s
finding that the paternal grandmother, who had played a major role in
K’s life and was licensed as a foster parent to care for similar children,
was a suitable and worthy guardian.
Argued September 6—officially released October 21, 2019**
* In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.
** October 21, 2019, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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Procedural History

Petition by the Commissioner of Children and
Families to adjudicate the respondents’ minor child
neglected, brought to the Superior Court in the judicial
district of Hartford, Juvenile Matters, where the court,
C. Taylor, J., adjudicated the child neglected and
ordered a period of six months protective supervision
with custody vested in the respondent father; thereafter,
the court, Dannehy, J., sustained an order of temporary
custody vesting custody of the minor child in the petitioner; subsequently, the court Dannehy, J., denied the
ex-parte motion of the attorney for the minor child
to appoint a guardian ad litem; thereafter, the court,
Hoffman, J., denied the oral motion of the attorney for
the minor child to appoint a guardian ad litem and,
following a hearing, granted the motion filed by the
petitioner to open and modify the dispositive order of
protective supervision, and transferred guardianship of
the minor child to his paternal grandmother, and the
respondent mother appealed to this court. Affirmed.
Stein M. Helmrich, for the appellant (respondent
mother).
Sara Nadim, assistant attorney general, with whom,
on the brief, were William Tong, attorney general, and
Benjamin Zivyon, assistant attorney general, for the
appellee (petitioner).
Kristen Wolf, for the minor child.
Opinion

DEVLIN, J. The respondent mother1 appeals from the
judgment of the trial court transferring guardianship
1
The petitioner, the Commissioner of Children and Families, instituted
this transfer of guardianship proceeding in the interests of Kadon M., naming
both mother and father as respondents. Only the mother has filed an appeal
from the judgment of the trial court. For simplicity, all references to the
respondent herein are to the mother.
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of her son, Kadon M., to his paternal grandmother.
On appeal, the respondent claims that the trial court
improperly denied the oral motion of the attorney for
Kadon M. to appoint a guardian ad litem.2 We disagree
and, accordingly, affirm the judgment of the trial court.
The following facts and procedural history are relevant to this appeal. Kadon M. is a seven year old child
currently under the care of his paternal grandmother.
On June 26, 2017, the petitioner, the Commissioner of
Children and Families, filed a neglect petition on behalf
of Kadon M. due to concerns regarding medical and
physical neglect and the respondent’s transiency. Following a trial, the court, C. Taylor, J., determined that
Kadon M. was neglected and ordered a period of sixmonth protective supervision with custody vested in
Kadon M.’s father on March 5, 2018.
Subsequently, on June 8, 2018, Kadon M.’s father was
incarcerated and, as a result, the petitioner initiated a
ninety-six-hour hold on Kadon M. On that day, Kadon
M. was placed with his paternal grandmother. A few
days later, on June 12, 2018, the trial court, Dannehy,
J., issued an order of temporary custody, giving legal
custody of Kadon M. to the petitioner.
Several months later, on December 13, 2018, the petitioner filed a motion to open and modify the dispositive
order of protective supervision to a transfer of guardianship to Kadon M.’s paternal grandmother. No agreement
was reached between the parties to transfer guardianship of Kadon M. and a trial was scheduled for January 7, 2019. On January 4, 2019, the Friday before the
commencement of trial, the court-appointed attorney
2
On September 6, 2019, the attorney for Kadon M., Attorney Kristen Wolf,
filed an untimely statement with this court adopting the appellant’s brief
and joining the appellant in requesting this court to reverse the trial court’s
transfer of guardianship. See Practice Book § 67-13 (allowing counsel for
minor child to file statement adopting brief of either appellant or appellee
within ten days of filing of appellee’s brief).
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for Kadon M., Attorney Kristen Wolf, filed an ex parte
motion for the appointment of a guardian ad litem. In
the motion, Attorney Wolf asserted that a guardian ad
litem ‘‘[was] necessary to protect and ensure that the
best interests of the minor child, [Kadon M.], are being
met.’’ The court, Dannehy, J., denied this motion and,
in doing so, noted that it was improper to file a motion
for a guardian ad litem on the eve of trial.
On January 7, 2019, a trial was held on the petitioner’s
motion to open and modify the dispositive order of protective supervision to a transfer of guardianship. Before
evidence was presented, Attorney Wolf orally moved
to appoint a guardian ad litem. At this time, Attorney
Wolf explained that, during a meeting with Kadon M.
on the Friday before trial, he told her that he preferred
to be with his mother, rather than with his paternal
grandmother and father. According to Attorney Wolf,
this position represented a sudden change because
Kadon M. had frequently and consistently asserted his
preference to remain with his paternal grandmother
and father. Indeed, counsel for the petitioner stated
that Kadon M., as recently as December 27, 2018,
informed one of the petitioner’s social workers that ‘‘he
wished to remain with his grandmother.’’ In response
to this shift in opinion, Attorney Wolf explained: ‘‘I
actually filed a motion for a guardian ad litem to investigate the reason for the change and also to investigate
whether or not his change in position is in his best
interest. . . . I’ve been meeting with him readily all
along, that his position changed so drastically kind of
at the last minute, and I’m not sure that I can adequately
represent to the court—I can adequately represent his
position to the court, but I can’t adequately represent
whether or not that’s in his best interest.’’ Nonetheless,
despite these concerns, Attorney Wolf reaffirmed: ‘‘I
know what my client wants, and I’m prepared to represent that. But if the court asks me whether or not that’s
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in my client’s best interest, I’m not sure that I can
answer that question, which is why I would like the
court to appoint a guardian ad litem to weigh in on that
fact.’’ The court, Hoffman, J., denied the oral motion,
stating that ‘‘the court can find what’s [in the] best
interest of the child,’’ and the trial proceeded.
During trial, the court heard testimony regarding
the caretaking qualifications of the respondent as compared with the paternal grandmother. The evidence
indicated that although the respondent completed her
therapy for intimate partner violence, she had not completed her court-ordered substance abuse and mental
health treatment. Moreover, as the court later stressed,
there was considerable testimony regarding an incident during which the respondent visited the daycare
of Kadon M.’s half brother. Despite the fact that Kadon
M.’s half brother was committed to the petitioner’s custody and the respondent was not allowed to visit him
unsupervised, she apparently collaborated with the
father of Kadon M.’s half brother to enter through a
locked back door and briefly visit her son. The court’s
concern here was compounded by the fact that, at the
time of the daycare incident, the respondent was subject to a protective order prohibiting contact with the
father of Kadon M.’s half brother. This order was issued
in response to incidents of domestic violence and
assault committed against the respondent by the father
of Kadon M.’s half brother. The court also heard testimony of a strong and compassionate relationship
between the paternal grandmother and Kadon M. Kadon
M. has been raised by his paternal grandmother for
most of his life and has told social workers that he feels
happy and safe with his grandmother. Furthermore,
Kadon M.’s paternal grandmother is a licensed foster
parent who has previously cared for other children
under the petitioner’s custody.
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After hearing testimony and argument, the court
issued an oral decision on January 7, 2019. The court
ruled that a transfer of guardianship to the paternal
grandmother was in the best interests of Kadon M. In
support of its ruling, the court found that the relationship between the paternal grandmother and Kadon M.
is extensive and bonded, and that the paternal grandmother is capable of meeting Kadon M.’s needs. In addition, the court found that neither the respondent nor
Kadon M.’s father is currently a suitable guardian for
Kadon M. In particular, the court expressed its concern
that the respondent had not completed her substance
abuse or mental health treatment. The court was also
greatly concerned about the incident at the daycare.
Accordingly, the court transferred guardianship of
Kadon M. to his paternal grandmother. This appeal
followed.
On appeal, the respondent argues that the court
improperly denied Attorney Wolf’s oral motion to
appoint a guardian ad litem. We disagree.
We begin our analysis with the standard of review
and applicable legal principles. The adjudication of a
motion to transfer guardianship pursuant to General
Statutes § 46b-129 (j) (2) requires a two step analysis.
‘‘[T]he court must first determine whether it would be
in the best interest[s] of the child for guardianship to
be transferred from the petitioner to the proposed
guardian. . . . [Second] [t]he court must then find that
the third party is a suitable and worthy guardian. . . .
This principle is echoed in Practice Book § 35a-12A (d),
which provides that the moving party has the burden
of proof that the proposed guardian is suitable and
worthy and that transfer of guardianship is in the best
interests of the child.’’ (Citation omitted; internal quotation marks omitted.) In re Mindy F., 153 Conn. App.
786, 802, 105 A.3d 351 (2014), cert. denied, 315 Conn.
913, 106 A.3d 307 (2015).

Page 222A

106

CONNECTICUT LAW JOURNAL

OCTOBER, 2019

October 29, 2019

194 Conn. App. 100

In re Kadon M.

During such proceedings, the trial court is required to
appoint counsel to represent the minor child’s interests
pursuant to General Statutes § 46b-129a (2) (A). ‘‘The
primary role of any counsel for the child shall be to
advocate for the child in accordance with the Rules of
Professional Conduct, except that if the child is incapable of expressing the child’s wishes to the child’s counsel because of age or other incapacity, the counsel for
the child shall advocate for the best interests of the
child.’’ General Statutes § 46b-129a (2) (C). In addition,
§ 46b-129a (2) (D) provides in relevant part: ‘‘If the
court, based on evidence before it, or counsel for the
child, determines that the child cannot adequately act
in his or her own best interests and the child’s wishes,
as determined by counsel, if followed, could lead to
substantial physical, financial or other harm to the child
unless protective action is taken, counsel may request
and the court may order that a separate guardian ad
litem be assigned for the child . . . . The guardian ad
litem shall perform an independent investigation of the
case and may present at any hearing information pertinent to the court’s determination of the best interests
of the child.’’ (Emphasis added.)
Our Supreme Court has further expounded on the
distinction between an attorney for a minor child and
a guardian ad litem. Initially, the attorney for a minor
child ‘‘serve[s] the dual roles of advocate and guardian
ad litem for a child.’’ In re Christina M., 280 Conn. 474,
491, 908 A.2d 1073 (2006). Then, should a trial court
later appoint a guardian ad litem as well, the court has
defined the parameters of each representative’s role.
‘‘Although there is often no bright line between the
roles of a guardian ad litem and counsel for a minor
child, the legal rights of a child may be distinct from
the child’s best interest. When the roles do overlap, ‘it
is only because, in such cases, the rights of a child and
the child’s best interest coincide. While the best interest
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of a child encompasses a catholic concern with the
child’s human needs regarding his or her psychological,
emotional, and physical well-being, the representation
of a child’s legal interests requires vigilance over the
child’s legal rights. . . .’ In re Tayquon H., 76 Conn.
App. 693, 706–707, 821 A.2d 796 (2003).’’ In re Christina
M., supra, 491–92. ‘‘Generally speaking, then, counsel
bears responsibility for representing the legal interest
of a child while a guardian ad litem must promote and
protect the best interest of a child.’’ Id., 492.
Previously, this court has noted that the determination of whether to appoint a guardian ad litem ‘‘is essentially a question of fact for the [trial] court. In addition
to setting forth sufficient evidence to demonstrate [the
need for a guardian ad litem], the [respondent] must
also demonstrate [on appeal] that the alleged improper
failure by the [trial] court to appoint a guardian ad litem
affected the result of the trial.’’ In re Joseph L., 105
Conn. App. 515, 534, 939 A.2d 16, cert. denied, 287 Conn.
902, 947 A.2d 341, 342 (2008), citing In re Brendan C.,
89 Conn. App. 511, 521, 874 A.2d 826, cert. denied, 274
Conn. 917, 879 A.2d 893, cert. denied, 275 Conn. 910,
882 A.2d 669 (2005). In the time since In re Joseph
L. and In re Brendan C. were decided, the General
Assembly has amended the language of § 46b-129a.
Prior to 2011, the statute contained mandatory language
requiring that ‘‘[w]hen a conflict arises between the
child’s wishes or position and that which counsel for
the child believes is in the best interest of the child,
the court shall appoint another person as guardian ad
litem for the child.’’ (Emphasis added.) Public Act 2001,
No. 01-148, § 1. The current statute no longer contains
such mandatory language; instead, the current statute
provides that the trial court may appoint a guardian
ad litem. Public Acts 2011, No. 11-51, § 17. The present
case is the first time since the statute was revised that
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we have been asked to review a trial court’s determination of whether to appoint a guardian ad litem. Nonetheless, the revised permissive language of the statute
reaffirms our prior holdings that the decision to appoint
a guardian ad litem is within the broad discretion of
the trial court. See In re Joseph L., supra, 534.
Accordingly, we consider whether the trial court
abused its discretion in denying the oral motion to
appoint a guardian ad litem.3 ‘‘We have stated that when
making the determination of what is in the best interest
of the child, [t]he authority to exercise the judicial discretion under the circumstances revealed by the finding is not conferred upon this court, but upon the trial
court, and . . . we are not privileged to usurp that
authority or to substitute ourselves for the trial court.
. . . A mere difference of opinion or judgment cannot
justify our intervention. Nothing short of a conviction
that the action of the trial court is one which discloses
a clear abuse of discretion can warrant our interference. . . . In determining whether there has been an
abuse of discretion, the ultimate issue is whether the
court could reasonably conclude as it did. . . . [G]reat
weight is given to the judgment of the trial court because
of [the court’s] opportunity to observe the parties and
the evidence. . . . [Appellate courts] are not in a position to second-guess the opinions of witnesses, professional or otherwise, nor the observations and
conclusions of the [trial court] when they are based on
reliable evidence.’’ (Internal quotation marks omitted.)
In re Anthony A., 112 Conn. App. 643, 654, 963 A.2d
1057 (2009).
We agree with the trial court’s assessment that it did
not require the input of a guardian ad litem in order to
determine the best interests of Kadon M. It is the province of the trial court to determine the best interests of
the minor child, supported by evidence and testimony—
3
The respondent has limited her claim on appeal to the court’s denial of
the oral motion for the appointment of a guardian ad litem.
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including other evidence of the child’s wishes conveyed
through counsel for a minor child—presented at trial.
See In re Mindy F., supra, 153 Conn. App. 802. Furthermore, the respondent has not demonstrated that the
court’s denial of the motion to appoint a guardian ad
litem affected the result of the trial.4 In re Joseph L.,
supra, 105 Conn. App. 534.
The determination of the best interests of a child is
an all-encompassing inquiry, in which the trial court
considers a myriad of factors. This court has previously
elaborated that ‘‘[a]lthough the term best interest is
elusive to precise definition, one commission study
aptly observed that the best interests of the child has
been generally defined as a measure of a child’s wellbeing, which includes his physical (and material) needs,
his emotional (and psychological) needs, his intellectual and his moral needs.’’ (Internal quotation marks
omitted.) In re Tayquon H., supra, 76 Conn. App. 704.
Accordingly, the trial court may consider any number
4
Both during trial and before this court, counsel for the respondent have
argued that a guardian ad litem was necessary to prevent prejudice to the
respondent. These arguments were premised on the proposition that once
a transfer of guardianship to a family member is granted, it would be far more
difficult for the respondent to reinstate guardianship because, in subsequent
proceedings, there is no right to court-appointed counsel. During oral argument before this court, the respondent contended that a guardian ad litem
would have supported commitment of Kadon M. to the petitioner’s custody,
rather than a transfer of guardianship to his paternal grandmother. This
assertion specifically assumes that a guardian ad litem would have advocated
that continued foster care is preferable to the more permanent disposition
of a transfer of guardianship because, under commitment, the mother would
continue to have court-appointed counsel. Besides amounting to sheer speculation, these arguments were duly made by counsel for the respondent
and necessarily considered by the trial court. See In re Brendan C., 89
Conn. App. 511, 529, 874 A.2d 826, cert. denied, 274 Conn. 917, 879 A.2d
893, cert. denied, 275 Conn. 910, 882 A.2d 669 (2005) (noting that father
speculated guardian ad litem would have formulated an alternative to complete termination of parental rights while failing to address why trial counsel
could not have presented such an alternative). There is no basis in the
record or in the law for the claim that a guardian ad litem would have
advanced this position nor would such an appointment have changed the
result.
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of factors that pertain to these considerations, such as
the parents’ rehabilitative status, the length of time that
the child is in the temporary care of the state, the child’s
need for permanency, the proposed guardian’s suitability, and the child’s bond with the proposed guardian.
The court’s denial of the motion to appoint a guardian
ad litem in no way deprived the respondent or Attorney
Wolf from presenting evidence of any of these factors
for the court to weigh and consider in conducting its
best interests analysis.
Moreover, the record before the trial court was
replete with evidence to assist its determination of the
best interests of Kadon M. The petitioner submitted
substantial evidence indicating that the respondent had
not complied with the specific steps ordered by the
trial court. Specifically, there was evidence presented
that the respondent had completed neither her substance abuse treatment nor her mental health treatment. While the respondent had completed therapy for
intimate partner violence, there was also evidence that
the therapy was not wholly successful because the
respondent had continued contact with the perpetrator
of the violence despite an outstanding protective order.
Additionally, there was evidence that the respondent
contravened the petitioner’s custody order to visit
Kadon M.’s half brother at school while she was subject
to the petitioner’s custody. At the same time, there was
ample evidence presented to support the trial court’s
finding that the paternal grandmother was a suitable
and worthy guardian. The evidence presented indicated
that the grandmother has played a major role in Kadon
M.’s life, has a meaningful relationship with Kadon M.,
and that Kadon M. is doing well under her care. Moreover, the paternal grandmother is licensed as a foster
parent to care for similar children. Therefore, because
the respondent failed to explain how the court’s failure
to appoint a guardian ad litem would have affected the
trial, her claim fails.
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Accordingly, we conclude that the trial court did not
abuse its discretion in denying the motion to appoint
a guardian ad litem.
The judgment is affirmed.
In this opinion the other judges concurred.

IN RE ANTHONY L. ET AL.*
(AC 42534)
Lavine, Prescott and Bear, Js.
Syllabus
The respondent mother appealed to this court from the judgments of the
trial court terminating her parental rights as to three of her minor
children. The trial court found that, pursuant to statute (§ 17a-112 [j]
[3] [B] [i]), the mother had failed to achieve such a degree of personal
rehabilitation as would encourage the belief that within a reasonable
time she could assume a responsible position in the children’s lives.
She claimed, for the first time on appeal, that the court violated her
and her children’s substantive due process rights when, in its analysis
of the children’s best interests, it failed to determine whether the permanency plans for the children that were proposed by the respondent
Commissioner of Children and Families secured a more permanent and
stable life for them compared to that which she could provide if she
were given time to rehabilitate herself. Held that the respondent mother’s
unpreserved claim was not reviewable, as it was not raised during trial
and, thus, she failed to provide this court with an adequate record for
review of the claim; the trial court found that the petitioner had proved
that the children’s best interests were served by their living with their
maternal grandmother, the mother on appeal did not challenge that and
other relevant findings concerning the children’s best interests, and this
court was unable to discern any evidence in the record about when the
maternal grandmother eventually may not be able to continue to provide
a home for the children or as to why the children could not then be
transitioned to their fictive kin in accordance with the petitioner’s plan
for their residence with them and possible adoption.
Argued September 5—officially released October 21, 2019**
* In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.
** October 21, 2019, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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Procedural History

Petitions by the Commissioner of Children and Families to terminate the respondents’ parental rights with
respect to their minor children, brought to the Superior Court in the judicial district of Middlesex, Child
Protection Session at Middletown, where the respondent father was defaulted for failure to appear; thereafter, the matters were tried to the court, Hon. Barbara
M. Quinn, judge trial referee; judgments terminating
the respondents’ parental rights, from which the respondent mother appealed to this court. Affirmed.
Matthew C. Eagan, assigned counsel, with whom was
James P. Sexton, assigned counsel, for the appellant
(respondent mother).
Evan O’Roark, assistant attorney general, with whom
were Benjamin Zivyon, assistant attorney general, and,
on the brief, William Tong, attorney general, for the
appellee (petitioner).
Christopher DeMatteo, for the minor children.
Opinion

PER CURIAM. The respondent mother appeals from
the judgments of the trial court rendered in favor of the
petitioner, the Commissioner of Children and Families,1
terminating her parental rights with respect to each of
the three oldest of her four minor children on the
grounds that the respondent failed to achieve a sufficient degree of personal rehabilitation pursuant to General Statutes § 17a-112 (j) (3) (B) (i).2 On appeal, the
respondent claims that her and her children’s substantive due process rights were violated as a result of
the trial court’s analysis of whether termination of her
1
Counsel for the minor children has adopted the brief filed by the petitioner.
2
The parental rights of the children’s father also were terminated pursuant
to § 17a-112 (j) (3) (B) (1). The father has not participated in this appeal.
In this opinion, we refer to the respondent mother as the respondent.
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parental rights was in the children’s best interests. Specifically, the respondent claims that the court’s failure
to conduct a factual inquiry into the petitioner’s three
permanency plans, which called for the termination of
her parental rights and adoption,3 in its best interest
analysis denied her substantive due process of law. She
claims that, because adoption was not going to occur
immediately, due process required the court to determine whether the permanency plans secured a more
permanent and stable life for each of the children compared to that which she could provide if she were given
time to rehabilitate herself.
The record, however, contains insufficient evidence
in support of such a claim because it was not raised
and pursued by the respondent during trial. Neither the
petitioner nor the court were aware, during trial, that
it would be asserted as a claim on appeal. Accordingly,
for the reasons set forth herein, we decline to review
the respondent’s unpreserved claim and, therefore,
affirm the judgments of the trial court.4
The respondent failed to raise her substantive due
process claim in the trial court and, accordingly, she
seeks review by this court pursuant to State v. Golding,
3
‘‘A ‘permanency plan’ is the proposal for what the long-term, permanent
solution for the placement of the child should be. General Statutes §§ 17a111b (c) and 46b-129 (k). Our statutory scheme provides five permanency
options: (1) reunification with a parent; (2) long-term foster care; (3) permanent guardianship; (4) transfer of either guardianship or permanent guardianship; or (5) termination followed by adoption. General Statutes §§ 17a-111b
(c) and 46b-129 (k) (2).’’ (Footnotes omitted.) In re Adelina A., 169 Conn.
App. 111, 121, 148 A.3d 621, cert. denied, 323 Conn. 949, 169 A.3d 792 (2016).
In each of the three petitions for termination of parental rights, the petitioner
alleged that reasonable efforts to reunify were not required for the respondent because the court had approved a permanency plan other than reunification in accordance with § 17a-111b.
4
The respondent also argues on appeal that she has standing to bring
this substantive due process claim for both herself and her children. Because
we decline to reach the merits of her unpreserved claim, we need not address
the issue of the respondent’s standing to act on behalf of her children.
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213 Conn. 233, 567 A.2d 823 (1989), as modified by In
re Yasiel R., 317 Conn. 773, 781, 120 A.3d 1188 (2015).5
’’[A] [respondent] can prevail on a claim of constitutional error not preserved at trial only if all of the
following conditions are met: (1) the record is adequate
to review the alleged claim of error; (2) the claim is
of constitutional magnitude alleging the violation of a
fundamental right; (3) the alleged constitutional violation . . . exists and . . . deprived the [respondent] of
a fair trial; and (4) if subject to harmless error analysis,
the [petitioner] has failed to demonstrate harmlessness
of the alleged constitutional violation beyond a reasonable doubt. In the absence of any one of these conditions,
the [respondent’s] claim will fail. The appellate tribunal
is free, therefore, to respond to the [respondent’s] claim
by focusing on whichever condition is most relevant in
the particular circumstances.’’ (Emphasis in original;
footnote omitted.) Id., 239–40. In this case, we focus on
the first prong of Golding.
In assessing whether the first prong of Golding has
been satisfied, it is well recognized that ‘‘[t]he [respondent] bears the responsibility for providing a record
that is adequate for review of [her] claim of constitutional error. If the facts revealed by the record are
insufficient, unclear or ambiguous as to whether a constitutional violation has occurred, we will not attempt
to supplement or reconstruct the record, or to make
factual determinations, in order to decide the [respondent’s] claim.’’ (Internal quotation marks omitted.) In
re Julianna B., 141 Conn. App. 163, 168–69, 61 A.3d
606, cert. denied, 310 Conn. 908, 76 A.3d 625 (2013); In
re Johnson R., 121 Conn. App. 464, 469, 994 A.2d 739
(2010), aff’d, 300 Conn. 486, 15 A.3d 145 (2011). ‘‘The
5
On March 1, 2019, subsequent to the judgments, the respondent filed a
motion for articulation of the decision to terminate her parental rights,
which the trial court denied. The respondent filed a motion for review with
this court on March 29, 2019. This court granted review but denied the relief
requested therein on April 17, 2019.
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reason for this requirement demands no great elaboration: in the absence of a sufficient record, there is no
way to know whether a violation of constitutional magnitude in fact has occurred.’’ (Internal quotation marks
omitted.) In re Azareon Y., 309 Conn. 626, 635, 72 A.3d
1074 (2013).
The record reveals that the respondent and the children’s biological father were involved in an abusive
relationship for approximately six years. During this
relationship, they conceived four children together.
On November 1, 2016, the three older children were
removed from their parents’ care on orders of temporary custody due to ongoing and significant domestic
violence between the parents, transience, substance
abuse and mental health concerns. The children subsequently were placed with their maternal grandmother,
with whom they have resided during the pendency of
the proceedings. On March 26, 2018, after the court
approved the petitioner’s proposed permanency plan
for each child; see footnote 7 of this opinion; the petitioner filed petitions for the termination of the respondent’s and the father’s parental rights as to each of the
children, alleging that each of the children had been
adjudicated neglected, and that both parents had failed
to rehabilitate pursuant to § 17a-112 (j) (3) (B) (i)6 such
6
General Statutes § 17a-112 (j) provides in relevant part: ‘‘The Superior
Court, upon notice and hearing as provided in sections 45a-716 and 45a717, may grant a petition filed pursuant to this section if it finds by clear
and convincing evidence that (1) the Department of Children and Families
has made reasonable efforts to locate the parent and to reunify the child
with the parent in accordance with subsection (a) of section 17a-111b, unless
the court finds in this proceeding that the parent is unable or unwilling to
benefit from reunification efforts, except that such finding is not required
if the court has determined at a hearing pursuant to section 17a-111b, or
determines at trial on the petition, that such efforts are not required, (2)
termination is in the best interest of the child, and (3) . . . (B) the child
(i) has been found by the Superior Court or the Probate Court to have been
neglected, abused or uncared for in a prior proceeding . . . and the parent
of such child has been provided specific steps to take to facilitate the return
of the child to the parent pursuant to section 46b-129 and has failed to
achieve such degree of personal rehabilitation as would encourage the belief
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that neither could be relied on responsibly to parent
their children within the reasonably foreseeable future.
A trial was held and, on November 13, 2018, the court
granted each of the petitions for termination of parental rights.
The court’s memorandum of decision reveals that,
during the adjudicatory phase, the court considered the
evidence and determined that the respondent failed to
achieve sufficient personal rehabilitation pursuant to
§ 17a-112 (j) (3) (B) (i). In its best interest analysis in
the dispositional phase, the court examined relevant
factors including ‘‘[the children’s] interest in sustained
growth, development, well-being, stability and continuity of their environment . . . [as well as] their length
of stay in foster care, the nature of the relationship
with their biological parents, the degree and quality of
contact maintained with the biological parents, and
their genetic bonds to the extended family,’’ ultimately
concluding that termination of parental rights was in
the best interests of each of the three children. The
court did not, however, address separately the findings
underlying the petitioner’s permanency plans for the
children.7 Pursuant to our review of the record, we
conclude that the respondent’s claim is not reviewable
under the first prong of Golding because the respondent
has failed to provide this court with an adequate record
for review.
Our Supreme Court has declined to review a respondent mother’s Golding claim when the respondent
that within a reasonable time, considering the age and needs of the child,
such parent could assume a responsible position in the life of the child
. . . .’’
7
The permanency plans proposed by the petitioner stated in relevant part:
‘‘The permanency plan for [each of the children] is [t]ermination of [p]arental
[r]ights and [a]doption. This is the best plan for the children as [the respondent] and [the father] have not addressed the issues that led the children
to be placed in foster care. . . .’’ The court approved these plans.
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failed to satisfy Golding’s first prong. In In re Azareon
Y., the respondent mother argued that the ‘‘deficiency
in the evidentiary record [relevant to whether the permanency plan ordered was the least restrictive means
necessary to secure the state’s compelling interest in
safeguarding the best interests of her children] confirm[ed] that the trial court could not have undertaken
the constitutional analysis that substantive due process
required.’’ In re Azareon Y., supra, 309 Conn. 633. Similar to the argument put forth by the respondent in the
present matter, the respondent in In re Azareon Y.
relied on the fundamental liberty interest that parents
have in the ‘‘ ‘care, custody and control of their children’ ’’ to claim that the best interest analysis undertaken by the court was flawed. Id., 636.
The respondent in In re Azareon Y. proposed that a
judicial gloss be imposed on our termination of parental
rights statute, § 17a-112, that places the burden on the
petitioner to establish, by clear and convincing evidence, that a statutorily recognized permanency plan
shown to be less restrictive than the termination of
parental rights would not be appropriate in that case.8
See id. Our Supreme Court noted that if it were to allow
the respondent’s attempt to transform her claim of
‘‘deficient analysis by the trial court’’ into a claim alleging a ‘‘constitutionally deficient standard’’; (emphasis
in original) id., 639; it would permit future ‘‘claim[s]
lacking a factual predicate in the record [to] be reframed
as a pure legal question as to whether a deficient standard had been applied.’’ Id., 640. Our Supreme Court
declined to reach the merits of the respondent’s claim.
8

The proposed judicial gloss was as follows: ‘‘[T]he [trial] court must find
by clear and convincing evidence that a viable permanency plan recognized
by statute that is less restrictive than termination of parental rights is not
capable of providing the children with a permanent, safe and nurturing
home in light of their age and needs. The petitioner has the burden of proof
as to this finding.’’ (Internal quotation marks omitted.) In re Azareon Y.,
supra, 309 Conn. 636.
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In the present case, the respondent’s claim mirrors
that of the respondent in In re Azareon Y. First, she
asserts that the record contains no evidence relevant
to the details of the posttermination likelihood or reality
of permanency for each of the children. Like the respondent in In re Azareon Y., she relies on that dearth of
evidence to support her argument that the court’s best
interest analysis was flawed, asserting that without
undertaking an inquiry into the details of the likelihood
or reality of permanency for the children, the court’s
analysis could not have been constitutionally proper.
Relying on the same fundamental liberty interest at
issue in In re Azareon Y., the respondent argues that ‘‘to
justify the permanent destruction of the fundamental
liberty interests shared by the respondent and her children, the [petitioner] must demonstrate that termination will result in the children being provided a more
permanent home than would result from continued
reunification efforts.’’
The petitioner, however, satisfied the court on this
point. In the disposition phase of the hearing, the court
found that the petitioner did prove that the children’s
best interests were served by their living with their
maternal grandmother: ‘‘[T]he children have resided
with their maternal grandmother for two years. She has
provided these three young children with consistency of
care, safety and stability not available in their parental
home . . . . [The respondent] has not been able to
sufficiently adjust her circumstances, given the safety
concerns around domestic violence . . . to have her
children returned to her.’’ The respondent on appeal
does not challenge these and other relevant findings
concerning the best interests of the children.
Additionally, although the maternal grandmother
eventually may not be able to continue to provide a
home for her grandchildren, we were unable to discern
any evidence in the record about when this might occur,
and as to why the children could not then be transiti-
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oned to the fictive kin9 in accordance with the petitioner’s plan for their residence with them and possible
adoption.10
‘‘Our role is not to guess at possibilities, but to review
claims based on a complete factual record developed
9
General Statutes § 17a-114 (a) (3) provides in relevant part: ‘‘[F]ictive
kin caregiver means a person who is twenty-one years of age or older and
who is unrelated to a child by birth, adoption or marriage but who has an
emotionally significant relationship with such child or such child’s family
amounting to a familial relationship . . . .’’ (Internal quotation marks
omitted.)
10
The court’s order in the present case is the usual order issued in a
termination of parental rights: ‘‘The [petitioner] is hereby appointed the
statutory parent for [each of the children]. The [petitioner] will file, within
thirty days hereof, a report as to the status of these children as required
by statute and such further reports shall be timely presented to the court
as required by law.’’
The petitioner, thus, is the statutory parent of each of the children, ultimately and continuously responsible for their guardianship, custody and
care in the event of any concerns regarding the maternal grandmother or
the fictive kin unless and up to the time an adoption occurs.
This order is predicated on § 17a-112 (o), which provides: ‘‘In the case
where termination of parental rights is granted, the guardian of the person
or statutory parent shall report to the court not later than thirty days after
the date judgment is entered on a case plan, as defined by the federal
Adoption and Safe Families Act of 1997, as amended from time to time, for
the child which shall include measurable objectives and time schedules. At
least every three months thereafter, such guardian or statutory parent shall
make a report to the court on the progress made on implementation of the
plan. The court may convene a hearing upon the filing of a report and shall
convene and conduct a permanency hearing pursuant to subsection (k) of
section 46b-129 for the purpose of reviewing the permanency plan for the
child not more than twelve months from the date judgment is entered or
from the date of the last permanency hearing held pursuant to subsection
(k) of section 46b-129, whichever is earlier, and at least once a year thereafter
while the child remains in the custody of the Commissioner of Children
and Families. For children where the commissioner has determined that
adoption is appropriate, the report on the implementation of the plan shall
include a description of the reasonable efforts the department is taking to
promote and expedite the adoptive placement and to finalize the adoption
of the child, including documentation of child specific recruitment efforts.
At such hearing, the court shall determine whether the department has made
reasonable efforts to achieve the permanency plan. If the court determines
that the department has not made reasonable efforts to place a child in
an adoptive placement or that reasonable efforts have not resulted in the
placement of the child, the court may order the Department of Children and
Families, within available appropriations, to contract with a child-placing
agency to arrange for the adoption of the child. The department, as statutory
parent, shall continue to provide care and services for the child while a
child-placing agency is arranging for the adoption of the child.’’
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by the trial court. . . . Without the necessary factual
and legal conclusions furnished by the trial court . . .
any decision made by us respecting [the respondent’s
claims] would be entirely speculative.’’ (Internal quotation marks omitted.) State v. Duteau, 68 Conn. App.
248, 254, 791 A.2d 591, cert. denied, 260 Conn. 939, 835
A.2d 58 (2002). It is undisputed that the record contains
no evidence supporting alternatives to the general plan
of the petitioner to have the children reside with their
grandmother until that is no longer possible, and then
with the fictive kin. Just as our Supreme Court declined
to address the merits of the respondent’s claim in In
re Azareon Y., we, too, must decline to review the
respondent’s Golding claim in this matter because of
her failure to satisfy the first prong of the Golding
requirements.
The judgments are affirmed.

