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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

BRUCE M. FELDER v. COMMISSIONER OF CORRECTION, SC 20576
Judicial District of Tolland

Habeas; Whether Appellate Court Correctly Determined (1)

That ‘‘Prior Petition’’ in General Statutes § 52-470 (d) Refers

Only to Prior State Habeas Petitions, (2) That Abuse of Discre-

tion Is Appropriate Standard of Review of Dismissal of Petition

Pursuant to § 52-470, and (3) That Habeas Court Did Not Err

in Finding That Petitioner Failed to Establish Good Cause. In
May 2017, the petitioner, who had been convicted of larceny offenses,
filed a second state petition for a writ of habeas corpus (‘‘present
petition’’). General Statutes § 52-470 (d) provides that ‘‘there shall be
a rebuttable presumption’’ that a habeas petition ‘‘has been delayed
without good cause’’ if the petition is ‘‘challenging the same conviction’’
as ‘‘a prior petition’’ and the petition was filed more than two years
after a final judgment on the prior petition or after October 1, 2014,
whichever date is later. When the rebuttable presumption applies,
§ 52-470 (e) provides that ‘‘the court shall dismiss the petition’’ if the
petitioner fails to demonstrate ‘‘good cause’’ for the delay. Here, a
final judgment was rendered on the petitioner’s first state habeas
petition on May 9, 2012. The petitioner subsequently filed a federal
habeas petition, which was denied on June 1, 2015. At the request of
the respondent commissioner, the habeas court issued an order direct-
ing the petitioner to show cause why the present petition should not
be dismissed as untimely because it was filed after October 1, 2014 .
After a hearing, the habeas court dismissed the petition, concluding
that it was untimely filed and that the petitioner failed to establish
good cause for the delay. The petitioner appealed to the Appellate
Court (202 Conn. App. 503), claiming that the present petition was
timely because it was filed within two years of the final judgment on
his federal habeas petition, which he contended was included within
the meaning of ‘‘prior petition’’ under § 52-470 (d). The court disagreed
and ruled that, in light of the text of § 52-470 and its relationship to
other statutes, the term ‘‘prior petition’’ as used in § 52-470 (d) is plain
and unambiguous and that the only reasonable interpretation of the
term ‘‘prior petition’’ is limited to a prior state petition. Next, the
petitioner claimed that the habeas court improperly determined that
he failed to establish good cause under § 52-470 (e) for the delay in
filing the present petition. In support, the petitioner cited to his testi-
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mony that he lacked personal knowledge of the filing deadline in § 52-
470 and had never been informed of it by his previous habeas counsel.
The court, however, ruled that the habeas court’s good cause determi-
nation did not constitute an abuse of discretion, stating that the habeas
court properly concluded that a mere assertion of ignorance of the
law without more is insufficient to establish good cause. The court
accordingly affirmed the habeas court’s judgment. The petitioner was
granted certification to appeal, and the Supreme Court will decide
whether the Appellate Court (1) correctly determined that the meaning
of ‘‘a prior petition challenging the same conviction’’ in § 52-470 (d)
plainly and unambiguously refers only to prior state habeas petitions,
(2) correctly applied the abuse of discretion standard of review to the
habeas court’s determination that the petitioner had failed to show
good cause for delay in filing his habeas petition, and (3) correctly
determined that the habeas court did not abuse its discretion in
rejecting the petitioner’s claim that his ignorance of the statutory
deadlines was ‘‘good cause’’ to overcome the rebuttable presumption
of unreasonable delay as set forth in § 52-470 (d) and (e).

STATE v. ULYSES R. ALVAREZ, SC 20697
Judicial District of Litchfield

Criminal; Whether Constitutional Harmless Error Standard

Improperly Applied to Trial Court’s Failure to Disclose Confi-

dential Records; Whether Uncharged Misconduct Was Suffi-

ciently Similar to Charged Conduct to Be Admissible at Trial.

The defendant was convicted of sexual assault in the fourth degree
and risk of injury to a child for sexually abusing fifteen year old K
while she was a resident at a rehabilitation facility where he was
employed as an adolescent development specialist. The defendant
appealed, claiming that the trial court violated his constitutional right
to confrontation by failing to disclose certain confidential juvenile
and mental health records of A, another resident of the rehabilitation
facility who testified against him at trial. The Appellate Court (209
Conn. App. 250) held that the trial court abused its discretion in keeping
under seal several of the records that contained references to A’s
credibility and capacity for truthfulness and in not taking the steps
required by State v. Esposito, 192 Conn. 166 (1984), to disclose those
records to the parties. The Appellate Court further held that the error
was not harmless beyond a reasonable doubt because the defendant
did not have access to this impeachment information from another
source, there was little physical evidence corroborating K’s allegations,
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A was the only witness who testified to seeing the defendant act
inappropriately toward K, and the prosecutor focused a significant
portion of her closing argument on A’s testimony. The Appellate Court
reversed the defendant’s conviction and remanded the case for a new
trial. The Appellate Court went on to address the defendant’s claim
that the trial court erred in admitting uncharged misconduct evidence
because the issues underlying it are likely to arise on remand. The
Appellate Court held that the trial court improperly admitted evidence
that the defendant allegedly sexually assaulted a young woman in her
home while in the course of his duties as a police officer as propensity
evidence under § 4-5 (b) of the Connecticut Code of Evidence because
the evidence was not sufficiently similar to the charged conduct. The
Appellate Court noted that (1) the frequency and the severity of the
assaults were different, as the conduct involving K occurred multiple
times over a period of two months and his interaction with P happened
once; (2) the position of authority that the defendant held over K was
different than that which he held over P, as K was a resident at a
facility where he was an employee and he interacted with P in her own
home; and (3) the locations of the assaults were materially different,
as the assaults on K occurred in a facility with a risk of detection and
his assault of P occurred while they were alone in her home. The state
sought certification to appeal, which the Supreme Court granted as
to the questions of whether the Appellate Court (1) improperly applied
the constitutional harmless error standard to the trial court’s failure to
disclose certain sealed records under Esposito instead of the standard
typically used for purely evidentiary claims and (2) incorrectly deter-
mined that the trial court had abused its discretion in admitting evi-
dence of the defendant’s uncharged misconduct against P that was
not sufficiently similar to his charged conduct against K.

JOHN SALCE v. JOAN CARDELLO, SC 20701
Judicial District of New Haven

Wills and Trusts; Whether Appellate Court Properly Con-

cluded That Defendant Beneficiary Violated In Terrorem

Clauses in Decedent’s Will and Trust Agreement; Whether Appel-

late Court Properly Concluded That Enforcement of In Terrorem

Clauses Would Violate Public Policy; Whether Good Faith Excep-

tion to Enforcement of In Terrorem Clauses Applies. The plaintiff
and the defendant are beneficiaries of a will and a trust executed by
their mother, Mae Salce (Mae). The will and the trust agreement contain
similar in terrorem clauses that provide that a beneficiary will forfeit
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his or her rights if he or she ‘‘objects in any manner to any action
taken . . . in good faith’’ by the fiduciary. After Mae died, Attorney
Jay Goldstein became the trustee of the trust as well as the executor
of Mae’s estate. Subsequently, the defendant noted two errors in the
estate’s Connecticut estate and gift tax return (‘‘tax form’’) filed by
Attorney Goldstein, namely, that (1) her bank account had mistakenly
been listed as an asset of the estate and (2) two outstanding mortgages
on the estate’s property had not been deducted from the value of the
estate. The defendant filed a request with the Probate Court for a
hearing on those issues but later withdrew that request. Thereafter,
the plaintiff filed a complaint in the Probate Court seeking to enforce
the in terrorem clauses against the defendant. The Probate Court,
however, concluded that the defendant had not violated the in terrorem
clauses. The plaintiff appealed, and the trial court dismissed the appeal.
The plaintiff appealed to the Appellate Court (210 Conn. App. 66),
claiming that the defendant had violated the in terrorem clauses. The
Appellate Court concluded that, although the defendant technically
violated the in terrorem clauses, the in terrorem clauses were unen-
forceable against the defendant as a matter of public policy. It
explained that the in terrorem clauses punished Mae’s beneficiaries for
objecting to any actions of the fiduciary, including nondiscretionary,
ministerial acts, and that the clauses therefore undermined important
private and public interests, such as a beneficiary’s interest in pro-
tecting the estate’s assets, the state’s interest in receiving accurate tax
filings and payments, and judicial oversight of the fiduciary’s actions.
Further, noting that Attorney Goldstein unquestionably made a mistake
when he listed the defendant’s bank account as an asset of the estate,
the court stated that it would be violative of public policy if, in strictly
complying with the in terrorem clauses, the defendant could not seek
judicial review to correct that mistake without risking forfeiture. The
court accordingly affirmed the trial court’s judgment. The plaintiff was
granted certification to appeal, and the Supreme Court will decide
whether the Appellate Court correctly concluded that the defendant
had violated the in terrorem clauses when she challenged the trustee’s
refusal (1) to remove her bank account from the estate’s Connecticut
estate and gift tax return and (2) to deduct the outstanding mortgages
from the value of the estate. If the answer to the first question is ‘‘yes,’’
the Supreme Court will decide whether the Appellate Court correctly
concluded that enforcement of the in terrorem clauses would violate
public policy and that the clauses, therefore, were unenforceable as
to the defendant’s conduct. If the answer to the second question is
‘‘no,’’ the Supreme Court will then decide whether the good faith
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exception to the enforcement of in terrorem clauses applies in this
case.

TOWN OF MIDDLEBURY v. FRATERNAL ORDER OF POLICE,
MIDDLEBURY LODGE NO. 34 et al., SC 20733

Judicial District of New Britain

Administrative Appeal; Municipal Employee Relations Act;

Whether Town Could Unilaterally Change the Calculation of

Pension Benefits; Whether Labor Board Correctly Found that

Clear and Unmistakable Waiver Standard Applied. The defendant
union represents police officers in the plaintiff town’s police depart-
ment. An officer may accept extra work during off-duty hours, such
as for a special event, and, under those circumstances, a third party
pays the town, which deducts an administrative fee before paying the
officer. Since 1988, the town had included this extra duty pay as part
of an officer’s salary when calculating pension benefits, but, in October,
2017, the town’s retirement committee voted to exclude extra duty
pay based on certain 1995 amendments to the pension plan. In January,
2018, the union filed a complaint with the defendant State Board
of Labor Relations (labor board) alleging that the town violated the
Municipal Employee Relations Act, General Statutes § 7-467 et seq.,
by unilaterally eliminating extra duty pay from the pension calculation.
The labor board agreed, concluding that there had been a consistent
past practice of including extra duty pay and that the parties’ collective
bargaining agreement did not contain a ‘‘clear and unmistakable’’
waiver of the union’s right to bargain over that condition of employ-
ment that would enable to town to act unilaterally. The town appealed
to the Superior Court, and, during the pendency of that appeal, the
National Labor Relations Board (NLRB) issued MV Transportation,
Inc. (368 N.L.R.B. No. 66), in which it abandoned the clear and unmis-
takable waiver standard in favor of a ‘‘contract coverage’’ standard.
Under the contract coverage standard, an employer can unilaterally
change a condition of employment if that change falls within contract
language granting the employer the right to act unilaterally. The trial
court remanded this case to the labor board to determine whether to
adopt the new federal standard, which it declined to do. The trial court,
applying the clear and unmistakable waiver standard, determined that
the labor board’s decision was supported by substantial evidence, and
the town appealed to the Appellate Court (212 Conn. App. 455), which
affirmed the judgment. The Appellate Court rejected the town’s claim
that the labor board improperly failed to adopt the contract coverage
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standard. The court reasoned that the NLRB’s precedent was nonbind-
ing, and it deferred to the labor board’s decision. After the granting
of certification pursuant to General Statutes § 51-197f, the town
appealed to the Supreme Court, which will decide whether the Appel-
late Court correctly concluded that the labor board had not acted
illegally, arbitrarily, or in abuse of its discretion when it declined to
adopt the contract coverage standard and instead applied the clear
and unmistakable waiver standard in determining whether the union
contractually waived its right to collectively bargain with respect to
its pension plan. The court will also consider whether the Appellate
Court correctly concluded that the trial court applied the proper stan-
dard in reviewing the labor board’s application of the clear and unmis-
takable waiver standard.

DEREK MAIA v. COMMISSIONER OF CORRECTION, SC 20786
Judicial District of Tolland at Somers

Habeas Corpus; Ineffective Assistance of Counsel; Plea Bar-

gaining; Whether Defense Counsel Constitutionally Obligated

to Recommend Whether to Accept a Plea Offer. The petitioner
was charged with murder in connection with a 1993 incident during
which he shot the victim in the face after initially leaving the scene
of the incident but returning with a gun. At trial, the petitioner was
represented by Attorney Alan McWhirter. McWhirter determined that
the state had a ‘‘very strong case’’ but also developed a defense strategy
based on bias by the state’s witnesses and a theory predicated on
witness testimony that the shooting had been accidental. McWhirter
advised the petitioner that the strategy would require his testimony
at trial and that the jury would not view him positively for returning
with a gun. The petitioner rejected the trial court’s one-time, pretrial
offer to plead guilty to murder in exchange for a sentence of forty-
five years’ incarceration, and, after losing at trial, he was sentenced
to sixty years of incarceration. The petitioner brought a petition for
a writ of habeas corpus, claiming that McWhirter provided ineffective
assistance by failing to recommend whether to accept the plea offer.
The habeas court found that McWhirter had advised the petitioner
about the strengths and weaknesses of going to trial but had not
recommended whether to plead guilty, as McWhirter considered that
to be the client’s decision alone. The habeas court, relying on Appellate
Court precedent, concluded that McWhirter performed deficiently
because he was obligated to recommend whether to accept the offer
given the petitioner’s chance of prevailing at trial and the likely dispar-
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ity in sentencing if he was unsuccessful, as the plea deal was the
petitioner’s ‘‘only meaningful opportunity’’ to receive less than the
maximum sixty-year sentence. The court granted the petition after
also finding that the petitioner would have accepted the offer if
McWhirter had recommended it. The respondent, after the denial of
certification, appealed to the Appellate Court, and the Supreme Court
granted the respondent’s motion to transfer the appeal pursuant to
Practice Book § 65-2. The respondent claims that the habeas court
abused its discretion in denying his petition for certification to appeal
and erred in concluding that the petitioner was deprived of his sixth
amendment right to the effective assistance of counsel because his
attorney did not expressly recommend to the petitioner that he should
accept the court offer of forty-five years. The respondent argues in
support thereof that the Second Circuit Court of Appeals’ decision in
Purdy v. United States (208 F.3d 41) eschews a per se rule that defense
counsel is obligated to recommend whether to accept a plea offer
and, furthermore, that the decision in Barlow v. Commissioner of
Correction (150 Conn. App. 781) and its progeny misconstrue Purdy
by ‘‘mechanically apply[ing]’’ the factors listed therein to determine
whether counsel must make a recommendation regarding a plea offer.
The respondent also argues that the habeas court erred in applying
the Purdy factors and that the petitioner did not present expert testi-
mony that McWhirter’s representation fell below an objective standard
of reasonableness for defense counsel at the time of trial in 1996. The
petitioner counters that the petition was properly granted, arguing
that a fact specific analysis is required and that counsel is obligated
to make a recommendation if accepting the plea offer is in the client’s
best interest.

CHABAD LUBAVITCH OF WESTERN AND SOUTHERN NEW
ENGLAND, INC. v. MOSHE SHEMTOV et al., SC 20787

Judicial District of Stamford/Norwalk

Summary Process; Whether Judgment of Possession Vio-

lated First Amendment’s Religious Autonomy Doctrine and Pro-

hibition Against Excessive Entanglement of Civil Authority in

Matters of Church Governance. The plaintiff, the Chabad Lubavitch
of Western and Southern New England, Inc., is a non-profit organiza-
tion that serves Jewish communities in Western Massachusetts and
Connecticut. The plaintiff owns commercial property in Stamford
known as the Chabad Center. In 2014, the regional director of the
Chabad community, Rabbi Yisrael Deren, entered into an agreement
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pursuant to which local responsibilities in Stamford were transferred
to the defendant, Rabbi Moshe Shemtov. Rabbi Shemtov occupied the
Chabad Center and was required pay the monthly mortgage obligation
in lieu of rent. A dispute arose when Rabbi Shemtov learned that title
to the Chabad Center had not been transferred to him, and Rabbi
Deren refused to transfer the title and purported to revoke Rabbi
Shemtov’s authority in Stamford. The dispute was submitted to arbitra-
tion before the Bais Din, a Chabad religious tribunal. The Bais Din
ruled, after conducting two arbitration proceedings, that the status
quo should be maintained for a period of time. The Bais Din later
summoned the rabbis for a third arbitration proceeding, but Rabbi
Deren declined to participate. The plaintiff then commenced this sum-
mary process action seeking possession of the premises because Rabbi
Shemtov had stopped making the required payments for the Chabad
Center. The defendants filed motions to dismiss, for an order compel-
ling arbitration and for a stay of the action pending arbitration. The
motions all essentially claimed that this is a religious dispute involving
who is the proper leader of the Stamford community and that the Bais
Din, not the trial court, has jurisdiction over it. The trial court denied
the motions, finding that it has exclusive jurisdiction over the underly-
ing landlord-tenant dispute and that the issue is not a matter of religious
faith, law or doctrine where it could not rule without violating the
first amendment of the federal constitution. The trial court also noted
that the plaintiff is not a party to any arbitration agreement and that
the defendants could still seek religious remedies in the appropriate
forum. The trial court subsequently rendered a judgment of possession
in favor of the plaintiff. The defendants appealed to the Appellate
Court, and the Supreme Court transferred the appeal to itself. On
appeal, the defendants challenge the judgment based on claims that
the trial court erred in failing to (1) abstain under the first amendment’s
religious autonomy doctrine from resolving an intra-church dispute
regarding control of church property between two rabbis whose rela-
tionship is controlled by religious teachings and arbitration contracts;
(2) abstain under the first amendment’s prohibition against excessive
entanglement of civil authority in matters of church governance and
control from resolving religious questions regarding which rabbi con-
trols a branch of the Jewish community; and (3) compel arbitration,
where two rabbis had entered into a religious arbitration agreement
and were arbitrating their dispute before religious elders. The defend-
ants also claim that, under the doctrine of constitutional avoidance, the
Supreme Court need not address the constitutional issues presented
by the summary process statutes by ruling that the dispute must be
arbitrated under traditional principles of civil law.
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IN RE GABRIEL S., SC 20788
Juvenile Matters at Waterford

Child Protection; Whether Father’s Due Process Right to

Adequate Notice Was Violated Where (1) Trial Court Granted

Department’s Motion to Amend Termination of Parental Rights

Petition After Close of Evidence and (2) Department Failed to

File Amended Petition. The Department of Children and Families
(department) filed a petition to terminate the parental rights (petition)
of the respondent Gabriel S. as to his minor child Gabriel S., Jr. The
child had been removed from his parents’ care shortly after he was
born due to his parents’ history with child protective services in Rhode
Island and his father’s sex offender status. In the petition, the depart-
ment alleged that the respondent had failed to rehabilitate pursuant
to General Statutes § 17a-112 (j) (3) (E), which required the department
to prove, inter alia, that a Connecticut court had terminated the respon-
dent’s parental rights to another child in the past seven years. In
support of this ground, the department alleged that the respondent’s
parental rights to two other children had been terminated in Rhode
Island. During closing arguments, the respondent argued that the
department could not meet its burden with respect to § 17a-112 (j) (3)
(E) because his parental rights to his two other children had not been
terminated in Connecticut. The department then moved to amend the
petition to allege that the respondent had failed to rehabilitate pursuant
to § 17a-112 (j) (3) (B) (ii), which required the department to prove,
inter alia, that the child had been in the department’s care for at least
fifteen months. The trial court granted the department’s motion to
amend, but the department never filed an amended petition. The trial
court also granted the respondent a six-week continuance so that
he could prepare a response to the amended ground raised by the
department. The department subsequently filed an amended summary
of facts in support of this new ground, wherein it alleged, inter alia,
that the child had been in its custody for twenty-seven months. When
the trial resumed, the department offered into evidence the amended
summary of facts, which was admitted without objection. The respon-
dent testified in his own defense but offered no exhibits and did not
request to re-examine any other witness who had testified during the
first day of trial. After trial, the court granted the petition, finding,
inter alia, that the child had been in the department’s care for more
than fifteen months and that the respondent had failed to rehabilitate
and could not assume a responsible position in the child’s life within
a reasonable time. The respondent filed this appeal in the Appellate
Court, and the Supreme Court thereafter transferred the appeal to
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itself. On appeal, the respondent claims that his right to adequate
notice under the due process clause of the United States constitution
was violated in that (1) the trial court granted the department’s motion
to amend the petition after the close of evidence and (2) the department
subsequently failed to file an amended petition after being granted
permission to do so.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.

Jessie Opinion
Chief Staff Attorney


