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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

SUSAN S. BARASH, CO-TRUSTEE OF THE RICHARD RIPPS TRUST,
et al. v. BARBARA LEMBO, SC 20676

Judicial District of Hartford, Complex Litigation Docket

Trusts; Breach of Fiduciary Duty; Whether Trial Court Prop-

erly Concluded That Trustee Has No Fiduciary Duty to Protect

Estate Property Before It is Conveyed to the Trust. When Richard
Ripps (‘‘Ripps’’) died in 2006, his 49 percent ownership interest in
three real estate companies (‘‘real estate assets’’) became assets of
his estate (‘‘Ripps Estate’’). Attorney Laurence Rubinow (‘‘Rubinow’’)
was named as the executor of the Ripps Estate. Prior to his death,
Ripps executed a trust (‘‘Ripps Trust’’), designating Barbara Lembo
(‘‘Lembo’’), who was Ripps’ spouse when he died, and Rubinow as
trustees and naming his three children as beneficiaries (‘‘Trust Benefi-
ciaries’’). In 2016, Susan S. Barash (‘‘Barash’’), Ripps’ ex-wife and the
Trust Beneficiaries’ mother, was appointed as a cotrustee of the Ripps
Trust. The Ripps Estate remains open, and the estate still owns the
real estate assets. The plaintiffs, Barash and the Trust Beneficiaries,
brought this action against Lembo, alleging that she breached her
fiduciary duties as trustee of the Ripps Trust by failing to protect the
interest of the Trust Beneficiaries against certain alleged wrongdoings
committed by Rubinow as executor of the Ripps Estate. The plaintiffs
alleged that Rubinow, among other things, ‘‘did not object to,’’ and in
fact sanctioned, certain loans by and between the real estate assets
that deprived the Ripps Estate of ‘‘the immediate benefit of more’’
than $3 million. They claimed that Lembo, as cotrustee, should have
investigated, objected to, or attempted to prevent the alleged wrongdo-
ings committed by Rubinow. The parties filed cross motions for sum-
mary judgment. The trial court granted Lembo’s motion for summary
judgment, ruling that Lembo’s ‘‘residuary trust duty does not include
a duty to protect property that might become trust property.’’ In sup-
port of its ruling, the court noted that, in a residuary trust, the duties
of a trustee are placed upon him or her after the settlement of the
estate is completed pursuant to Warner v. Merchants Bank & Trust
Co., 2 Conn. App. 729, 732 (1984), and, consequently, the trustee’s
duties ‘‘begin when the money flows in and not before.’’ The plaintiffs
appealed to the Appellate Court, and the Supreme Court transferred
the appeal to itself. On appeal, the plaintiffs claim that, in granting
summary judgment in favor of Lembo, the trial court improperly relied
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on Warner to hold that Lembo’s fiduciary duties had not yet arisen
because the Ripps Estate was not closed. They assert that Warner is not
applicable here because, among other things, it dealt with a ‘‘residuary
trust,’’ which does not come into existence until a decedent’s estate
is settled, whereas, in this case, the Ripps Trust is an inter vivos trust
that existed before Ripps’ death and could have been funded during
his lifetime. In addition, the plaintiffs contend that Warner is also
distinguishable because it did not involve a situation, such as the one
in the present case, (1) where property belonging to the trust was not
conveyed to the trust because it was wrongfully withheld or (2) where
such property was improperly diverted so that it ended up in the hands
of a third party instead. Thus, the plaintiffs claim (1) that the trial
court should have denied Lembo’s motion for summary judgment and
(2) that the trial court should have granted their motion for summary
judgment as to liability because the evidence demonstrated that Lembo
had some knowledge – or should have had some knowledge – of
suspicious circumstances but still failed to take any action to collect
and protect trust property.

AARON LYNCH et al. v. STATE OF CONNECTICUT et al., SC 20646
Judicial District of Hartford

Medical Malpractice; Sovereign Immunity; Whether Claims

Commissioner’s Authorization to Sue the State Covered Plain-

tiffs’ Claims; Whether ‘‘Wrongful Life’’ Claim Should Be Recog-

nized in Connecticut. After obtaining permission from the Claims
Commissioner to sue the state of Connecticut (state) for medical
malpractice pursuant to General Statutes § 4-160, Jean-Marie Monroe-
Lynch and Aaron Lynch brought this action against the state on their
own behalf and on behalf of their son, Joshua, and the estate of
their deceased daughter, Shay. They alleged that Jean-Marie became
pregnant with Joshua and Shay, who were twins, after the state’s
hospital performed an intra-uterine insemination (IUI) procedure using
sperm from a donor positive for cytomegalovirus (CMV) antibodies.
They further alleged that Shay died in utero and Joshua was born with
debilitating, life-long medical conditions due to the resulting CMV
infection. They claimed, inter alia, that the state committed medical
malpractice based upon (1) negligent fertility treatment in that the
state did not obtain Jean-Marie’s informed consent where it failed to
inform her of the risks associated with infection by CMV in the IUI
procedure and (2) negligent prenatal treatment in that the state should
have been alerted to the possibility of CMV infections in the fetuses
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based on an ultrasound examination. The trial court struck Joshua’s
negligent prenatal treatment claim, stating that it was a ‘‘wrongful life’’
claim that it declined to recognize. The court, however, refused to
strike the negligent fertility treatment claims brought on behalf of
Joshua and Shay’s estate, concluding that they were medical malprac-
tice claims and not ‘‘wrongful life’’ claims. After trial, the court found
in favor of the plaintiffs and awarded damages in excess of $36 million.
The state appealed to the Appellate Court, and the Supreme Court
transferred the appeal to itself. On appeal, the state claims that the
plaintiffs’ action is barred by the doctrine of sovereign immunity.
Specifically, it argues that the fertility treatment claims predicated on
a lack of informed consent were outside the scope of the Claims
Commissioner’s permission to sue the state, which was limited to
medical malpractice claims. It also asserts that the plaintiffs never
received permission to sue on their prenatal medical malpractice
claims, as they failed to submit to the Claims Commissioner a good
faith certificate and an opinion letter from a similar health care provider
for those claims as required by § 4-160 (b). In addition, the state claims
that the negligent fertility treatment claims brought on behalf of Joshua
and Shay’s estate are, in fact, ‘‘wrongful life’’ claims and that a ‘‘wrong-
ful life’’ claim should not be recognized in Connecticut because it does
not allege any legally cognizable injury to the child and ƒdemands a
calculation of damages dependent upon a comparison between the
Hobson’s choice of life in an impaired state and nonexistence’’ that
the law is not equipped to make, quoting Becker v. Schwartz, 46 N.Y.2d
401, 412 (1978). Finally, the state claims that the trial court improperly
relied on the testimony of Dr. McMeeking, the plaintiffs’ expert, in
concluding that the donor sperm used in the IUI procedure caused
the CMV infections to Jean-Marie, Joshua and Shay. It asserts that
Dr. McMeeking’s causation testimony should not have been admitted
because it was unsupported by a valid scientific methodology and was
based on unproven, speculative factual assumptions.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.
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