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role was to ‘‘make sure that nothing happened.’’ H then parked on a
street near the victim’s parked car. Sometime after their arrival, the
defendant, who never saw any money in H’s car, twice asked H if he
had brought any money with him. Thereafter, the victim entered the
front passenger seat of H’s car, discussed the details of the transaction,
which involved a substantial amount of marijuana, and returned to his
own car. H then drove around the block a few times before returning
and parking his car a second time. H exited his car to retrieve the
marijuana from the victim’s car, after which the victim got into the front
passenger seat of H’s car. The defendant, who was sitting behind the
victim at that point, used the gun on the car floor to exchange gunfire
with the victim, who was shot five times. The defendant was shot once.
H then returned to his car with the marijuana, pushed the victim out
of the car, and drove the defendant to a hospital. The next morning,
the police interviewed the defendant at the hospital. The police told the
defendant that they had viewed surveillance footage of the scene of the
shooting, but the defendant denied knowing anything about the shooting
or the victim’s death. Later that day, the police interviewed the defendant
a second time at his home. At that point, the defendant admitted that
he had participated in the drug transaction and had shot the victim, but
he claimed that the victim had shot him first, after the defendant made
a noise that startled the victim. When asked if ‘‘the intent was to rob’’
the victim of the marijuana, the defendant said ‘‘I guess so.’’ At trial,
the defendant testified and claimed that he had acted in self-defense,
reiterating that he shot the victim only because the victim, who had
been startled by a noise he made, shot at him first. The defendant further
testified that he did not intentionally kill the victim and that he took
nothing from the victim. Although the defendant had been charged with
murder, among other crimes, the jury found the defendant not guilty of
murder but guilty of the lesser included offense of intentional manslaugh-
ter in the first degree with a firearm, as well as felony murder, with
robbery in the third degree as the predicate felony, and carrying a pistol
or revolver without a permit. The trial court ultimately vacated the
conviction of intentional manslaughter in the first degree with a firearm
on the ground that the defendant could not be convicted of multiple
homicide charges for the same act. On appeal, the defendant claimed
that there was insufficient evidence to support his conviction of felony
murder, that the vacated manslaughter conviction could not be rein-
stated in the event that this court agreed that there was insufficient
evidence to support his felony murder conviction because the state
failed to prove beyond a reasonable doubt that he did not act in self-
defense, and that the prosecutor engaged in certain improprieties during
closing argument. Held:

1. The evidence was sufficient to support the defendant’s conviction of
felony murder, based on the predicate felony of robbery in the third
degree, and, because this court rejected the defendant’s insufficiency
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claim, it declined to address his claim related to the vacated manslaugh-
ter conviction:

a. The jury reasonably could have concluded, beyond a reasonable doubt
and on the basis of all of the evidence, that the defendant intended
to commit a larceny, insofar as he intended to deprive the victim of
the marijuana:

The circumstantial evidence was sufficient to support the jury’s conclu-
sion that the defendant had the requisite intent to deprive the victim of
the marijuana, as the defendant knew at the time of the shooting that
H did not have the means to or intend to pay for the marijuana and that
the defendant’s role was to participate in the robbery by using a gun to
make sure ‘‘nothing happened,’’ the defendant shot the victim and then
left the scene with H and the marijuana, the defendant responded, ‘‘I
guess so,’’ when asked by the police if the plan had been to rob the
victim, and, applying common sense, the jury reasonably could have
inferred that the defendant had intended to use the gun to ensure that
the victim, upon getting into H’s car and discovering that there was no
money, would not leave the car to get the marijuana back from H and
that there would have been no reason for the victim to shoot the defen-
dant while H was retrieving the marijuana from the victim’s car unless
the victim believed that H and the defendant had intended to take the
marijuana without paying for it.

Because the jury was entitled to discredit the defendant’s exculpatory
testimony while crediting his testimony that was corroborated by other
evidence admitted at trial, the jury reasonably could have rejected the
defendant’s testimony that he had shot at the victim only after the startled
victim shot at him and reasonably could have concluded that the victim
had shot the defendant because the defendant was attempting to hold
him at bay with the gun, was about to shoot him, or already had shot
him to prevent him from interfering with H’s taking of the marijuana.

Moreover, in light of the fact that the defendant was aware, after his
first interview with the police, that the police had surveillance footage
of the scene of the shooting, that the police suspected that the car in
that footage was the same car in which the defendant arrived at the
hospital, and that the police knew that the defendant had been shot, the
jury reasonably could have found that the defendant must have realized,
after the initial police interview, that his continued insistence that he
had not shot the victim and knew nothing about the incident would
simply not be believable, and that the statements the defendant made
during his second interview with the police, in which he generally tended
to inculpate himself in the victim’s murder, were true, and the jury
reasonably could have rejected the defendant’s claim that he was prom-
ised a large sum of money and provided access to a gun to do nothing
more than sit in H’s car.
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b. There was no merit to the defendant’s claim that the evidence was
insufficient to support the conclusion that he had committed a larceny
insofar as there was no evidence that the defendant himself, rather than
H, physically took the victim’s marijuana, as the jury reasonably have
concluded that the defendant wrongfully withheld the marijuana from
the victim:

Pursuant to § 53a-119, a person commits larceny when he ‘‘takes, obtains
or withholds . . . property from [its] owner,’’ the state did not limit its
theory of the defendant’s commission of larceny to any one of those
three statutory terms, the trial court included all three terms in its jury
instruction, and, accordingly, the jury could find that the defendant had
committed larceny if it found that he obtained or withheld the marijuana,
even if he did not physically take it.

Because § 53a-119 did not define the term ‘‘withholds,’’ this court consid-
ered dictionary definitions of that term, including ‘‘[t]o refrain from
giving, granting, or permitting,’’ and concluded that there was sufficient
evidence that the defendant had committed larceny in light of the mean-
ing of that term, as the defendant sat behind the victim in H’s car and
was armed with a gun, the purpose of the defendant’s involvement in
the drug transaction was to make sure ‘‘nothing happened’’ while H
retrieved the marijuana from the victim’s car, and the jury reasonably
could have inferred that the defendant was in the back seat of H’s car
with access to the gun for the purpose of ‘‘refrain[ing] from giving,
granting, or permitting’’ the victim access to the marijuana.

Moreover, the jury also could have reasonably inferred that the defendant
had shot the victim as part of an effort to refrain from permitting or
allowing the victim access to the marijuana once H had effectuated the
plan to deprive the victim of the marijuana without paying for it.

c. The evidence was sufficient to establish, under §§ 53a-133 and 53a-
136a, that the defendant used or threatened the immediate use of force
for the purpose of preventing or overcoming the victim’s resistance
to the taking of the marijuana or compelling the victim to deliver up
the marijuana:

The jury reasonably could have found that H would not have gone to
retrieve the marijuana from the victim’s car unless he and the defendant
had come to an understanding that the defendant would prevent the
victim from interfering with H’s taking of the marijuana and that the
victim would have had no apparent reason to shoot the defendant unless
the defendant was using or threatening to use force to prevent the victim
from interfering with H.

2. The defendant could not prevail on his claim that the prosecutor commit-
ted certain improprieties during closing argument by arguing facts that
were not in evidence and making inferences that were unsupported by

N
O

T
E

:
T

he
se

pa
ge

s
(3

45
C

on
n.

35
7

an
d

35
8)

ar
e

in
re

pl
ac

em
en

t
of

th
e

sa
m

e
nu

m
be

re
d

pa
ge

s
th

at
ap

pe
ar

in
th

e
C

on
ne

ct
ic

ut
La

w
Jo

ur
na

l
of

6
D

ec
em

be
r

20
22

.



Page vi CONNECTICUT LAW JOURNAL January 31, 2023

DECEMBER, 2022358 345 Conn. 354

State v. Brown

the evidence, in violation of the defendant’s due process right to a
fair trial:

The prosecutor’s remarks that H had brought no money with which to
purchase the marijuana and that the victim was startled by the lack of
money the second time he entered H’s car were supported by the evi-
dence, insofar as the defendant twice asked H whether he had money,
never saw any money in H’s car, and responded that he ‘‘guess[ed]’’ that
it was their intent to rob the victim, and that evidence supported the
inference that H did not have any money to pay the victim for the mar-
ijuana.

Insofar as the other alleged instances of impropriety related exclusively
to the defendant’s claim on appeal in connection with his vacated man-
slaughter conviction, and because that claim was not before this court
in light of its conclusion that the evidence was sufficient to support the
defendant’s felony murder conviction, this court declined to address
those prosecutorial impropriety claims.

Argued January 12—officially released December 6, 2022

Procedural History

Substitute information charging the defendant with
the crimes of murder, felony murder, robbery in the
first degree, conspiracy to commit robbery in the first
degree, and carrying a pistol or revolver without a per-
mit, brought to the Superior Court in the judicial district
of Fairfield and tried to the jury before Russo, J.; there-
after, the court granted the defendant’s motion for a
judgment of acquittal as to the charges of robbery in
the first degree and conspiracy to commit robbery in
the first degree; subsequently, verdict of guilty of the
lesser included offense of intentional manslaughter in
the first degree with a firearm, and of felony murder
and carrying a pistol or revolver without a permit; there-
after, the court, Russo, J., vacated the conviction as
to intentional manslaughter in the first degree with a
firearm and rendered judgment of guilty of felony mur-
der and carrying a pistol or revolver without a permit,
from which the defendant appealed to this court.
Affirmed.

Jennifer B. Smith, for the appellant (defendant).
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Melissa L. Streeto, senior assistant state’s attorney,
with whom, on the brief, were Joseph T. Corradino,
state’s attorney, and C. Robert Satti, Jr., former supervi-
sory assistant state’s attorney, for the appellee (state).

Opinion

MULLINS, J. The defendant, Jovanne Brown, was
convicted, following a jury trial, of felony murder in
violation of General Statutes § 53a-54c, with robbery in
the third degree in violation of General Statutes § 53a-
136 (a) as the predicate felony; intentional manslaugh-
ter in the first degree with a firearm in violation of
General Statutes § 53a-55a (a);1 and carrying a pistol or
revolver without a permit in violation of General Stat-
utes § 29-35 (a).2 The trial court vacated the manslaugh-
ter conviction on the ground that the defendant could
not be convicted of multiple homicide charges for the
same act but otherwise rendered judgment in accor-
dance with the verdict.

On appeal, the defendant claims that the evidence
was insufficient to support his conviction of felony mur-
der. Specifically, he contends that there was no evi-

1 We note that the parties indicated in their original briefs that the defen-
dant had been convicted of manslaughter in the first degree in violation of
General Statutes § 53a-55 (a) (1). We further note that, when the jury returned
its verdict, the court clerk asked only whether it had found the defendant
guilty of manslaughter in the first degree in violation of § 53a-55 (a) (1).
The judgment file also indicated that the defendant had been convicted of
manslaughter in the first degree, but it referred to § 53a-55a. At sentencing,
the prosecutor clarified that the defendant had been convicted of manslaugh-
ter in the first degree with a firearm in violation of § 53a-55a, and defense
counsel agreed. Notwithstanding the confusion in the parties’ representa-
tions and the record, given this clarification at sentencing, it is clear that
the defendant was convicted of manslaughter in the first degree with a
firearm in violation of § 53a-55a (a).

2 Initially, the state had also charged the defendant with, inter alia, robbery
in the first degree in violation of General Statutes § 53a-134 (a) (2) and
conspiracy to commit robbery in the first degree in violation of General
Statutes § 53a-48 and § 53a-134 (a) (2). After the prosecutor rested the state’s
case-in-chief, the trial court granted defense counsel’s motion for a judgment
of acquittal on those charges.
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dence that he intended to commit a larceny, that he
committed a larceny, or that he used or threatened the
immediate use of physical force to effectuate a taking,
as required to establish that he committed robbery in
the third degree. The defendant also contends that, if
this court agrees with his claim of insufficient evidence
of felony murder, it cannot reinstate his vacated convic-
tion of the intentional manslaughter in the first degree
with a firearm charge because the state failed to prove
beyond a reasonable doubt that he did not shoot the
victim in self-defense. Finally, the defendant claims that
his conviction must be reversed because the prosecutor
engaged in prosecutorial improprieties during closing
argument. We reject the defendant’s insufficiency claim
and, therefore, need not address his claim related to the
manslaughter conviction. We also reject the defendant’s
claims of prosecutorial impropriety and, therefore,
affirm the judgment of the trial court.

The jury reasonably could have found the following
facts. On the evening of February 24, 2017, the defen-
dant received a phone call from a person known to
him as ‘‘Marley,’’ who asked the defendant whether he
would be willing to assist in a deal involving the pur-
chase and sale of three pounds of marijuana. Marley
offered to pay the defendant $2000 to do so. The defen-
dant agreed to participate in the drug deal so that he
could get the money he needed to fix his car’s trans-
mission.

Shortly after speaking with Marley, the defendant went
to the parking lot of the Duchess restaurant in Bridge-
port, where Willard Hargrove, an individual unknown
to the defendant, drove up in a white Hyundai Sonata.
Hargrove told the defendant to sit in the back seat, so
that the person who they were going to meet could sit
in the front passenger seat and discuss the drug deal.
When the defendant got into the car, Hargrove told
him that there was a gun on the floor3 and that the

3 Some of the evidence presented at trial suggested that Marley may have
told the defendant about the gun. Although the defendant testified that
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defendant’s role was to ‘‘make sure the deal went right’’
or to ‘‘make sure that nothing happened.’’ He also told
the defendant that he should ‘‘wipe [the gun] down.’’

Hargrove drove to Berkshire Avenue in Bridgeport
and parked on the street. The victim, Michael Watkins,
got out of a car that was parked nearby, approached
Hargrove’s car, and got into the front passenger seat.
The defendant was sitting behind him. After discussing
the drug deal with Hargrove, the victim left the car and
returned to his own car. Hargrove then left the scene
and drove around the block a few times.

Meanwhile, Dave Depass, the person who had pro-
vided the victim with the three pounds of marijuana to
sell, was watching the transaction from the window of
his third floor apartment at the corner of Berkshire
Avenue and Orchard Street.4 When Depass saw Har-
grove leave the scene and drive around the block, he
suspected that something was amiss and called the
victim by cell phone and warned him two or three times
not to get back into Hargrove’s car when he returned.

After driving around for several minutes, Hargrove
parked his car on Berkshire Avenue again, at which
point he exited the car and went to the victim’s car to
get the marijuana. Shortly thereafter, the victim got
into the front passenger seat of Hargrove’s car. The
defendant was still sitting in the back seat. Using the
gun that was on the floor of the car, the defendant shot
the victim five times in his back. At some point during

Hargrove had told him that there was a gun on the floor in the back seat,
Brian Fitzgerald, a captain with the Bridgeport Police Department, testified
that, when he interviewed the defendant on the day after the shooting, the
defendant had told him that ‘‘[h]e was supposed to pick up the gun that
was [going to] be inside a car that he was picked up in . . . .’’ Fitzgerald
also testified that the defendant had indicated that, ‘‘when he was picked
up in [Hargrove’s white Hyundai Sonata] . . . there would be a gun in
the car.’’ Thus, Fitzgerald’s testimony arguably suggests that the defendant
indicated that Marley had told him, before Hargrove picked the defendant
up at the Duchess restaurant, that there would be a gun in the car.

4 Earlier in the evening, Depass explained to the victim that he had made
a deal to sell the marijuana for $9600. Depass had also given the victim a
bag containing the marijuana and watched him place it in his car. At some
point in the evening, the victim told Depass that he was carrying a gun.
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this shooting, the defendant received a gunshot wound
to his right upper chest. The victim died from his
wounds.

After shooting the victim, the defendant crawled over
him and exited the car through the front driver side
door because the childproof safety locks on the back
doors of the Hyundai Sonata were activated. At that
point, Hargrove returned to the car carrying a bag of
marijuana,5 and the defendant told him that he had been
shot. Hargrove got into the driver’s seat, put the bag in
the back seat and pushed the victim out of the car. The
defendant then stepped over the victim and got into
the front passenger seat. Hargrove drove the defendant
to St. Vincent’s Medical Center, a hospital in Bridgeport,
helped him inside and immediately drove away.

The gun that the defendant used to shoot the victim,
a .32 caliber Smith & Wesson revolver, was later found
in an abandoned car in Bridgeport. When the police
searched the crime scene after the removal of the vic-
tim’s body, the only items of evidence they found were
a blood-like substance on the ground and the victim’s
cell phone. During a subsequent investigation, the
police were able to determine that Hargrove possessed
a white Hyundai Sonata, but they never found the car.

At about 12:50 a.m. on the morning after the shooting,
February 25, 2017, Christopher Lamaine, a lieutenant
with the Bridgeport Police Department, went to St. Vin-
cent’s Medical Center to interview the defendant. Brian
Fitzgerald, a captain with the police department, and
Vincent Larrichia, a detective, were there when Lamaine
arrived. Before interviewing the defendant, Lamaine
viewed a surveillance video recording taken from a
house on Brooks Street, adjacent to the scene of the
shooting. The video recording, which was of poor qual-
ity and repeatedly skipped, showed a white car turning

5 Depass testified that he saw Hargrove enter the victim’s car and remove
the container of marijuana.



Page xiCONNECTICUT LAW JOURNALJanuary 31, 2023

DECEMBER, 2022 363345 Conn. 354

State v. Brown

onto Berkshire Avenue and parking at approximately
9:34 p.m. on February 24, 2017. Several minutes later,
an individual exited the driver’s door and walked in the
direction of the victim’s car. A few seconds after that,
the victim approached the back of the white car and
attempted unsuccessfully to open the back door on the
passenger side.

After that unsuccessful attempt to enter the rear of
the car, the victim, at approximately 9:38 p.m., opened
the door to the front passenger seat and got in. Shortly
thereafter, the driver’s door opened, and an individual,
later identified as the defendant, got out. The video
then skipped several seconds, after which the defendant
could be seen following the car as it moved slowly
down the street.6 As the defendant approached the front
driver side door, the car stopped, and the door opened.
The defendant then ran around the front of the car. At
that point, the front passenger side door was opened
from the inside, and a body emerged from the door and
fell to the ground. The defendant stepped over the body,
which appeared to be moving, and got into the front
passenger seat. The car then left the scene.

During the interview with Lamaine, the defendant
stated that, earlier in the evening, he had left his home
on Glenwood Avenue in Bridgeport, on the city’s east
side, to walk several miles to the west side of the city
to buy $10 worth of marijuana from an acquaintance.
While he was walking, a car pulled up beside him, and
a passenger in the car shot him. After he was shot, a
white car pulled up beside him, and an individual whom
he did not know asked him if he was alright. The defen-
dant said that he was not and got into the car, at which
point the individual drove him to the hospital. Lamaine,

6 The quality of the video recording was not sufficient to allow the identifi-
cation of facial features. Other evidence, including the defendant’s own
testimony that he had shot the victim, established, however, that the defen-
dant was the person who got out of the car and then followed the car as
it moved down the street.
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who suspected that the white car in which the defendant
had been driven to the hospital7 was the same white
car that was shown on the surveillance video of the
crime scene, told the defendant that he had viewed the
surveillance video.

Lamaine also told the defendant that the victim was
dead and asked the defendant if he knew what hap-
pened to the victim. The defendant denied knowing
anything about the victim’s death. Lamaine also asked
the defendant whether, if the police found the white
car in which the defendant had arrived at the hospital,
they would find his blood in the back seat. The defen-
dant stated that he had initially gotten into the back
seat of the car that picked him up and then climbed
into the front seat.

In the afternoon of February 25, 2017, Fitzgerald and
Larrichia went to the defendant’s home on Glenwood
Avenue in Bridgeport to interview him again. At that
interview, the defendant’s parents, his sister and a
cousin who identified himself as a correction officer
were present. The defendant admitted, at that point,
that he had shot the victim with a revolver. The defen-
dant also told Fitzgerald and Larrichia that the victim
shot him after he made a noise that startled the victim.
The defendant stated that he had agreed to be paid
$2000 to ‘‘make sure that nothing happened’’ during the
drug deal because he wanted the money to fix his car.
When Fitzgerald asked the defendant if ‘‘the intent was
to rob’’ the victim of the marijuana, the defendant said,
‘‘I guess so.’’

Shortly after the interview, the police arrested the
defendant. The police subsequently charged the defen-

7 Surveillance video taken at the entrance to the hospital showed a white
car pulling up to the entrance and two men exiting from the car. The video
also showed Hargrove and another person, later identified as a bystander,
supporting the defendant as he entered the hospital. Depass testified that,
after the victim was shot, he went to the Bridgeport police station, where
he viewed the surveillance video. He recognized one of the persons who
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dant with murder, felony murder with the predicate
felony of robbery in the third degree, robbery in the
first degree, conspiracy to commit robbery in the first
degree, and carrying a pistol or revolver without a per-
mit. After the prosecutor presented the prosecution’s
case at trial, defense counsel moved for a judgment of
acquittal on the charges of robbery in the first degree
and conspiracy to commit robbery in the first degree.
The trial court granted the motion. The court stated in
its ruling that ‘‘the elements of robbery in the third
degree [which is a lesser included offense of robbery
in the first degree] are: a person is guilty of robbery in
the third degree when he, in the course of committing a
larceny, uses or threatens the immediate use of physical
force [on] another person for the purpose of either
preventing or overcoming resistance to the taking of
the property, or compelling the owner of such property
or another person to deliver up the property. Here, the
court simply is constrained to find any evidence in the
record . . . that would support a finding, at this junc-
ture, that there was a prevention or overcoming resis-
tance to the taking of . . . the marijuana out of the
car or that [the victim] was compelled to deliver up
the property.’’

With respect to the charge of conspiracy to commit
robbery in the first degree, the trial court concluded
that, considered in context, the evidence that the defen-
dant had said ‘‘I guess so’’ when asked whether ‘‘the
intent was to rob’’ and that Hargrove had told the defen-
dant to wipe down the gun was not sufficient to support
the charge. Thus, the jury was left to determine the
defendant’s guilt with respect to the remaining charges,
namely, murder, felony murder with the predicate fel-
ony of robbery in the third degree, and carrying a pistol
or revolver without a permit.8

was supporting the defendant as the person he saw removing the marijuana
from the car on Berkshire Avenue.

8 At oral argument before this court, counsel for the defendant suggested
that the trial court may have violated the defendant’s double jeopardy rights
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Thereafter, the defendant testified in his own defense.
He testified that, when he got into a white Hyundai at
the Duchess restaurant on the evening of February 24,
2017, he had never seen Hargrove before. The defendant
did not know where Hargrove was going when they left
the restaurant. He explained that, when they arrived
at Berkshire Avenue and parked, the victim got into
Hargrove’s car. The victim then told Hargrove that he
should go to the victim’s car to get the marijuana while
the victim retrieved the money from Hargrove’s car.
The defendant did not know the victim.

The defendant further testified that, when the victim
got into Hargrove’s car the second time, after Hargrove
and the defendant had returned from driving around
the block, the victim was startled by the rustling of
the defendant’s ‘‘puffer jacket’’ and turned toward the
defendant. The defendant then tried ‘‘to grab for what-
ever [the victim was] reaching for,’’ but, before he could
do so, the victim shot him. When the defendant tried
to leave the car, the victim would not let him and said
that he was going to kill him. The defendant then
grabbed the gun that was on the floor of the car and
shot the victim. The defendant had never seen the gun
before he got into the car. The defendant testified that
he did not intentionally kill the victim and that he took
nothing from the victim.

On cross-examination, the defendant testified that he
had no money when he got into Hargrove’s car and
never saw any money in the car, but he did not know
that there was no money in the car. Hargrove told the

when it submitted the felony murder charge to the jury after it had ruled that
there was insufficient evidence to support the predicate felony of robbery
in the third degree. There was also some discussion at oral argument about
the possibility that the guilty verdict on the felony murder charge was legally
inconsistent with the trial court’s ruling. Because the defendant did not
raise either of these claims in his brief, we do not address them. See, e.g.,
J.E. Robert Co. v. Signature Properties, LLC, 309 Conn. 307, 328 n.20, 71
A.3d 492 (2013) (‘‘it is well settled that arguments cannot be raised for the
first time at oral argument’’).
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defendant to sit in the back seat of the car when he got
into the car at the Duchess restaurant, but the defendant
was not ‘‘hiding’’ there. The defendant asked Hargrove
twice, after ‘‘he pulled up,’’ whether he had any money.
When the victim got into Hargrove’s car the second
time and pulled out his gun, the defendant grabbed the
gun with his left hand and wrestled with the victim,
even though the defendant, who was five feet, six inches
tall and weighed approximately 120 pounds at the time
of the shooting, was much smaller than the victim, who
was a ‘‘big’’ man, more than six feet tall.

The defendant further testified that, when Hargrove
returned to his car after the defendant shot the victim,
the defendant asked Hargrove if he could call an ambu-
lance for the victim, but Hargrove said that the victim
was already ‘‘gone . . . .’’ The defendant admitted that
he never told the police, after the shooting, that he had
asked Hargrove to call an ambulance. With respect to
the police interview at the hospital, the defendant acknow-
ledged that the police told him that, when they found
the white car that was at the scene of the shooting,
they would do a DNA analysis of any blood that they
found inside the car. The defendant denied that ‘‘the
plan . . . all along . . . was to rob [the victim] of his
property . . . .’’

After the conclusion of evidence, the trial court
instructed the jury that the defendant was claiming self-
defense with respect to the murder charge and the
lesser included offenses of that charge, and on the ele-
ments of that claim. The court further instructed the
jury that, if the jury found that the state had established
the elements of murder or the lesser included offenses
of manslaughter, it must find that the state had dis-
proved one of the elements of self-defense beyond a
reasonable doubt before it could find the defendant
guilty.

The jury found the defendant not guilty of murder
but guilty of intentional manslaughter in the first degree
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with a firearm, felony murder, and carrying a pistol or
revolver without a permit. The jury found, in special
interrogatories, that the defendant had used a firearm
to commit intentional manslaughter in the first degree
with a firearm and felony murder.

At sentencing, the trial court vacated the conviction
of intentional manslaughter in the first degree with a
firearm on the ground that the defendant could not be
convicted of multiple homicide charges for the same
act. See, e.g., State v. John, 210 Conn. 652, 695–97, 557
A.2d 93, cert. denied, 493 U.S. 824, 110 S. Ct. 84, 107 L.
Ed. 2d 50 (1989), and cert. denied sub nom. Seebeck v.
Connecticut, 493 U.S. 824, 110 S. Ct. 84, 107 L. Ed. 2d
50 (1989). The trial court sentenced the defendant to an
effective sentence of forty-two years of imprisonment,
execution suspended after forty years, and five years
of probation on the remaining convictions.

This direct appeal followed. The defendant claims
that (1) there was insufficient evidence to support the
conviction of felony murder with the predicate felony
of robbery in the third degree because there was no
evidence that the defendant intended to or did commit
a larceny or that he used or threatened the immediate
use of physical force to effectuate the taking of the
marijuana, and (2) the prosecutor engaged in improprie-
ties during closing argument that deprived the defen-
dant of his right to a fair trial. We reject both claims.

I

We first address the defendant’s claim that there was
insufficient evidence to support his conviction of felony
murder.9 We disagree.

9 Although this claim was not raised at trial, ‘‘it is entitled to review under
State v. Golding, 213 Conn. 233, 239–40, 567 A.2d 823 (1989) [as modified
by In re Yasiel R., 317 Conn. 773, 781, 120 A.3d 1188 (2015)], because any
defendant found guilty on the basis of insufficient evidence has been
deprived of a constitutional right, and would therefore necessarily meet
the four prongs of Golding.’’ (Footnote omitted; internal quotation marks
omitted.) State v. Rodriguez-Roman, 297 Conn. 66, 73, 3 A.3d 783 (2010).



Page xviiCONNECTICUT LAW JOURNALJanuary 31, 2023

DECEMBER, 2022 373345 Conn. 354

State v. Brown

shooting whether the intent was to rob the victim, the
defendant responded, ‘‘I guess so.’’

Applying the proper standard of review to the evi-
dence in the present case, we conclude that, although
there was no direct evidence that the defendant and
Hargrove intended to rob the victim, the circumstantial
evidence was sufficient to support the jury’s conclusion
that the defendant intended to deprive the victim of his
marijuana. Specifically, the jury reasonably could have
inferred that the defendant knew, at least from the
time that Hargrove parked on Berkshire Avenue for the
second time, that Hargrove did not intend to pay for
the marijuana and that the defendant’s role was to par-
ticipate in the robbery by using the gun to ‘‘make sure
that nothing happened.’’ The defendant then used that
gun to shoot the victim five times in the back. Afterward,
the defendant and Hargrove left with the marijuana.
Indeed, the defendant himself responded, ‘‘I guess so,’’
when asked by the police if the plan had been to rob
the victim.10

10 The defendant testified that he asked Hargrove twice, between the time
that they first arrived on Berkshire Avenue and the time that they parked
there a second time, whether he had any money, and that he never saw any
money in Hargrove’s car. The jury reasonably could have concluded that,
if there was no money visible in Hargrove’s car when Hargrove parked a
second time on Berkshire Avenue, there was no money. Indeed, it would
have made little sense for Hargrove to conceal the money in the car or to
carry it with him to the victim’s car if he intended to pay the victim for the
marijuana. Thus, the evidence supports the inference that the defendant
knew, before Hargrove left the car, that there was no money, that the plan
all along had been to rob the victim, and that the defendant’s role was to
participate in the robbery. It is well established that ‘‘intent [can] be formed
instantaneously and [does] not require any specific period of time for thought
or premeditation for its formation.’’ (Internal quotation marks omitted.)
State v. Carter, supra, 317 Conn. 857.

At the very least, the defendant’s testimony that he never saw any money
in Hargrove’s car supports the inference that the victim did not see any
money when he got into the car, as there is no apparent reason why the
money would have been visible to the victim but not to the defendant. In
turn, this supports an inference that Hargrove had no intention of paying
for the marijuana. Finally, although the defendant’s response of ‘‘I guess
so’’ to Fitzgerald’s inquiry whether ‘‘the intent was to rob’’ the victim does

N
O

T
E

:
T

he
se

pa
ge

s
(3

45
C

on
n.

37
3

an
d

37
4)

ar
e

in
re

pl
ac

em
en

t
of

th
e

sa
m

e
nu

m
be

re
d

pa
ge

s
th

at
ap

pe
ar

in
th

e
C

on
ne

ct
ic

ut
La

w
Jo

ur
na

l
of

6
D

ec
em

be
r

20
22

.



Page xviii CONNECTICUT LAW JOURNAL January 31, 2023

DECEMBER, 2022374 345 Conn. 354

State v. Brown

On the basis of the foregoing evidence, the jury,
applying common sense, could have inferred that the
defendant had intended to use the gun to ensure that the
victim, upon getting into Hargrove’s car and discovering
that there was no money, would not leave the car to
get his marijuana back, and that the defendant had
intentionally used or threatened to use the gun to pre-
vent the victim from interfering with the plan to deprive
the victim of the marijuana. The jury also reasonably
could have concluded that there would have been no
reason for the victim to shoot the defendant while Har-
grove was retrieving the drugs from the victim’s car
unless the victim believed that Hargrove and the defen-
dant intended to deprive him of his marijuana without
paying for it. Based on all of the foregoing, and constru-
ing the evidence in a light most favorable to sustaining
the verdict, we conclude that the jury reasonably could
have inferred from this evidence that the defendant had
the intent to deprive the victim of the marijuana.

Finally, we note that the jury reasonably could have
rejected altogether the defendant’s testimony that the
victim had been ‘‘startled’’ by a noise and, instead, con-
cluded that the victim had shot the defendant because
the defendant was attempting to hold him at bay with
the gun, was about to shoot him, or already had shot
him to prevent him from interfering with Hargrove.
Indeed, the jury was entitled to discredit the defendant’s
exculpatory testimony while crediting his testimony
that was corroborated by other evidence; see, e.g., Bar-

rila v. Blake, 190 Conn. 631, 639, 461 A.2d 1375 (1983)

not necessarily suggest that that was the defendant’s intent from the outset,
it does support the reasonable inference that the defendant knew, at some
point during the events leading up to the shooting, that Hargrove intended
to rob the victim, and, therefore, that the defendant’s role was to facilitate
the robbery. See, e.g., State v. Green, 261 Conn. 653, 668, 804 A.2d 810 (2002)
(‘‘the jury is not barred from drawing those inferences consistent with guilt
and is not required to draw only those inferences consistent with innocence’’
(internal quotation marks omitted)).
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probative value with respect to the intended location
of the sales, that is, whether the defendant intended to
sell the narcotics in [the] apartment or in another loca-
tion within 1500 feet of [the housing project].’’ Id., 523–
24. ‘‘The evidence was equally supportive of an
inference that the defendant intended to sell the drugs
outside of the prohibited zone or anywhere that the
opportunity presented itself. This court has concluded
that [when] the evidence is in equipoise or equal, the
[s]tate has not sustained its burden [of proof] . . . .
State v. Moss, 189 Conn. 364, 369, 456 A.2d 274 (1983);
see also United States v. Glenn, 312 F.3d 58, 70 (2d Cir.
2002) (if the evidence viewed in the light most favorable
to the prosecution gives equal or nearly equal circum-
stantial support to a theory of guilt and a theory of
innocence, then a reasonable jury must necessarily
entertain a reasonable doubt . . .).’’ (Internal quotation
marks omitted.) State v. Stovall, supra, 316 Conn. 527.

In the present case, the defendant contends that,
under Stovall, the evidence was insufficient to establish
that he intended to commit larceny because, at best, it
would equally support a finding that he participated
in the drug deal simply to ‘‘make sure that nothing
happened’’ and that he shot the victim in self-defense
or a finding that he intended to steal the victim’s mari-
juana and that he used or threatened to use physical
force to prevent the victim from interfering with Har-
grove. We disagree. For the reasons that we already stated,
viewing the evidence in a light most favorable to sus-
taining the verdict, we conclude that the jury reasonably
could have concluded beyond a reasonable doubt, on
the basis of all of the evidence, that the victim and the
defendant exchanged gunfire because the defendant was
using or threatening to use force against the victim to
carry out his intent to deprive the victim of his mari-
juana. The jury also reasonably could have rejected the
defendant’s claims that he was promised $2000 and
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given a gun to do nothing more than sit in the car and
that he shot the victim during the course of a drug sale
only because the victim shot at the defendant after the
defendant startled him. Accordingly, we reject this
claim.

B

The defendant also claims that there was insufficient
evidence to support the conclusion that he committed
a larceny because there was no evidence that he himself
took the victim’s marijuana. Rather, he claims that the
evidence compels the conclusion that, if there was a
larceny, it was Hargrove who took the marijuana. The
defendant further contends that he cannot be found
guilty as an accessory because the jury was not instructed
on accessorial liability. See, e.g., State v. Williams, 187
Conn. App. 333, 348–49, 202 A.3d 470 (2019); State v.
Holley, 160 Conn. App. 578, 592, 127 A.3d 221 (2015)
(overruled on other grounds by State v. Gore, 342 Conn.
129, 269 A.3d 1 (2022)), rev’d on other grounds, 327
Conn. 576, 175 A.3d 514 (2018).

As we explained, § 53a-119 provides in relevant part
that ‘‘[a] person commits larceny when, with intent to
deprive another of property or to appropriate the same
to himself or a third person, he wrongfully takes, obtains
or withholds such property from an owner. . . .’’ Hav-
ing concluded that there was sufficient evidence to
support a finding that the defendant had the intent to
deprive the victim of his marijuana; see part I A of this
opinion; we must determine whether there was suffi-
cient evidence to demonstrate that the defendant wrong-
fully took, obtained or withheld the marijuana from
the victim.11

11 After oral argument before this court, we requested supplemental briefs
on the following issues: (1) ‘‘Given that the jury was instructed on all the
statutory elements of felony murder, and the predicate felony of robbery
in the third degree, analyze whether the defendant’s claim that the evidence
was insufficient to support his conviction on the predicate felony of robbery
in the third degree is more properly framed as a claim that the trial court
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At the outset, we note that § 53a-119 provides three
distinct terms that can be used to establish what action
the defendant must engage in to satisfy that element
of larceny: ‘‘takes, obtains or withholds . . . property
from an owner.’’ General Statutes § 53a-119. In interpre-
ting the meaning of these terms, we are mindful of the
‘‘basic tenet of statutory construction that the legisla-
ture [does] not intend to enact meaningless provisions.
. . . [I]n construing statutes, we presume that there is
a purpose behind every sentence, clause, or phrase used
in an act and that no part of a statute is superfluous.
. . . Because [e]very word and phrase [of a statute] is
presumed to have meaning . . . [a statute] must be
construed, if possible, such that no clause, sentence or
word shall be superfluous, void or insignificant.’’ (Internal
quotation marks omitted.) Lopa v. Brinker Interna-

tional, Inc., 296 Conn. 426, 433, 994 A.2d 1265 (2010).

The defendant asserts that the jury could not reason-
ably have found that he committed larceny because he

improperly failed to instruct the jury on the statutory definitions of ‘appro-
priate,’ set forth in General Statutes § 53a-118 (a) (4) (A), and ‘obtain,’ set
forth in § 53a-118 (a) (2). See State v. Russell, 101 Conn. App. 298, 327 and
n.30, 922 A.2d 191 [cert. denied, 284 Conn. 910, 931 A.2d 934] (2007).’’ And
(2) ‘‘[i]f the defendant’s claim is more properly characterized as a claim of
instructional error, was the trial court’s failure to instruct the jury on the
definitions set forth in § 53a-118 (a) (2) and (4) (A) error and, if so, was
the error harmful? See State v. Spillane, 255 Conn. 746, 757–58, 770 A.2d
898 (2001).’’

After reviewing the supplemental briefs, we conclude that it would not be
appropriate to construe the defendant’s sufficiency claim as an unpreserved
claim of instructional error. Although we acknowledge that it may have
been preferable for the jury to be instructed on the statutory definitions of
these terms; see, e.g., id., 755; neither party requested that the jury be charged
on the statutory definitions or objected to the instructions on that basis.
Moreover, because we find that there was sufficient evidence for the jury
to find that the defendant committed larceny under the term ‘‘withholds,’’
which is not statutorily defined, we need not address this issue. We thus
address the defendant’s sufficiency claim as it was raised on the merits.
Nevertheless, we do caution trial judges to ensure that jury instructions
include statutory definitions of the terms used in statutes defining crimi-
nal offenses.
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did not physically take the marijuana and the jury was
not instructed on accessorial liability. Therefore, the
defendant asserts, there is not sufficient evidence to
support the jury’s finding regarding the commission of
the predicate felony of robbery in the third degree under
the instruction as given. We disagree.

In the present case, although the state argued that
Hargrove physically took the marijuana, the state did
not limit its theory of the defendant’s guilt of larceny
to any one of the three statutory terms—takes, obtains
or withholds.12 Consistent therewith, the jury was not
limited to concluding that it could find the defendant
guilty of larceny only if it found that he physically took
the marijuana, as opposed to either obtaining or with-
holding the marijuana. Indeed, the jury was instructed:
‘‘To prove that the defendant was committing or attempt-
ing to commit a larceny, the state must prove beyond
a reasonable doubt that [1] the defendant wrongfully
took property, or obtained property, or withheld prop-
erty from an owner, and [2] that, at the time, he intended
to deprive the owner of the property or to appropriate
such property to himself or a third person.’’ Therefore,
in the present case, in determining whether there was
sufficient evidence to support the jury’s finding regard-
ing the defendant’s commission of the predicate felony
of robbery in the third degree, we must consider
whether there was sufficient evidence of any of these
three distinct ways of committing larceny.

We conclude that there was sufficient evidence that
the defendant committed larceny under the term ‘‘with-
holds.’’ The term ‘‘withholds’’ is not defined for pur-

12 On appeal to this court, the state also does not limit its theory of the
defendant’s guilt to any one of these terms but asserts that the evidence
was sufficient to support the defendant’s conviction under any of these
three terms. Because we conclude that there was sufficient evidence for
the jury to find that the defendant committed larceny under ‘‘withholds,’’
we need not address the other means of committing larceny under § 53a-119.
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poses of § 53a-119. ‘‘In the absence of a definition of
terms in the statute itself, [w]e may presume . . . that
the legislature intended [a word] to have its ordinary
meaning in the English language, as gleaned from the
context of its use. . . . Under such circumstances, it
is appropriate to look to the common understanding
of the term as expressed in a dictionary.’’ (Internal
quotation marks omitted.) Meriden v. Freedom of Infor-

mation Commission, 338 Conn. 310, 322, 258 A.3d 1
(2021); see also General Statutes § 1-1 (a). Webster’s
Third New International Dictionary defines ‘‘withhold’’
as ‘‘to hold back,’’ ‘‘keep from action,’’ ‘‘check’’ or
‘‘restrain . . . .’’ Webster’s Third New International
Dictionary (2002) p. 2627. The American Heritage Col-
lege Dictionary defines ‘‘withhold’’ as ‘‘[t]o refrain from
giving, granting, or permitting.’’ American Heritage Col-
lege Dictionary (4th Ed. 2007) p. 1574.

In the present case, the evidence established that the
defendant ‘‘was offered some money to go make sure
nothing happened during [the drug] deal.’’ The defen-
dant testified that he was promised $2000. The defen-
dant also testified that, when he got into Hargrove’s
car the first time, he was told that there was a gun in
the back seat and that he should ‘‘wipe it down . . . .’’
The defendant further testified that he had been told
that Hargrove was going to go to the victim’s car to get
the marijuana and that the victim expected to get the
money from Hargrove’s car, in which the defendant
was sitting. The evidence further established that the
defendant was never instructed to pay the victim for
the marijuana; nor did the defendant have any reason
to believe that Hargrove intended to pay the victim.
Indeed, the defendant had no money of his own and
never saw any money in the car, and Hargrove never
affirmed that he had money to pay the victim.

Therefore, the evidence established that the defen-
dant sat in the back seat of Hargrove’s car, behind the
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victim, who sat in the front passenger seat, that the
defendant was armed with a gun, and that the purpose
of the defendant’s being in on the deal was to ‘‘make
sure nothing happened’’ while Hargrove got the mari-
juana from the victim’s car. On the basis of the foregoing
evidence, the jury reasonably could have inferred that
the defendant was in the back seat of Hargrove’s car
with the gun for the purpose of ‘‘refrain[ing] from giving,
granting, or permitting’’ access to the marijuana. Ameri-
can Heritage College Dictionary, supra, p. 1574. The
jury reasonably could have also inferred that the defen-
dant shot the victim as part of his effort to refrain
from permitting or allowing the victim access to the
marijuana once his cohort had effectuated their plan
to deprive the victim of the marijuana without paying
for it. On the basis of the evidence and the reasonable
inferences drawn therefrom, we conclude that there
was sufficient evidence for the jury to have found that
the defendant committed larceny.

C

The defendant finally claims that the evidence was
insufficient to establish that he used or threatened the
immediate use of physical force ‘‘for the purpose of:
(1) Preventing or overcoming resistance to the taking
of the property or to the retention thereof immediately
after the taking; or (2) compelling the owner of such
property or another person to deliver up the property
or to engage in other conduct which aids in the commis-
sion of the larceny.’’ General Statutes § 53a-133 (defin-
ing ‘‘robbery’’).13 In support of this claim, the defendant

13 In support of this claim, the defendant points out that the trial court
granted defense counsel’s motion for a judgment of acquittal on the charge
of robbery in the first degree because the court concluded that the state
had failed to prove that ‘‘there was a prevention or overcoming resistance
to the taking of . . . the marijuana out of the car or that [the victim] was
compelled to deliver up the property,’’ and, therefore, the state failed to
establish that the defendant committed robbery in the third degree. As we
already explained, the defendant has raised no claim that the trial court
violated his double jeopardy rights by submitting the felony murder charge,
with the predicate felony of robbery in the third degree, to the jury, or
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relies on this court’s holding in State v. Coston, 182
Conn. 430, 435, 438 A.2d 701 (1980), that ‘‘[t]he fact that
the defendant committed a larceny while carrying a
concealed weapon and later assaulted the victims of
the larceny in an attempt to escape does not by itself
permit [this court] to sustain his conviction for attempted
robbery’’ because there was no evidence that the defen-
dant used the weapon with the purpose of preventing
resistance to the taking or compelling the owner to
deliver up the property. We disagree.

We concluded in part I A of this opinion that the jury
reasonably could have found that Hargrove would not
have gone to retrieve the marijuana from the victim’s
car unless he and the defendant had come to an under-
standing that the defendant would prevent the victim
from interfering with Hargrove. We also concluded that
the victim would have had no apparent reason to shoot
the defendant unless the defendant was using or threat-
ening to use force to prevent the victim from interfering
with Hargrove. Thus, the evidence was sufficient to
establish that the defendant used or threatened the
immediate use of physical force for the purpose of
overcoming the victim’s resistance to the taking of the
marijuana or to the retention thereof immediately after
the taking.14

II

The defendant next claims that he was deprived of
his due process right to a fair trial when the prosecutor

that his conviction on the felony murder charge is invalid because it was
inconsistent with the trial court’s judgment of acquittal on the charge of
robbery in the first degree. See footnote 8 of this opinion. We conclude,
therefore, that we may consider all of the evidence presented at trial that
the jury considered in determining whether the evidence was sufficient to
establish that the defendant used or threatened to use physical force for
the purposes set forth in § 53a-133.

14 Because we conclude that the evidence was sufficient to establish that
the defendant committed robbery, we need not address the defendant’s
claim that the evidence was insufficient to establish that he attempted to
commit robbery.

N
O

T
E

:
T

he
se

pa
ge

s
(3

45
C

on
n.

38
3

an
d

38
4)

ar
e

in
re

pl
ac

em
en

t
of

th
e

sa
m

e
nu

m
be

re
d

pa
ge

s
th

at
ap

pe
ar

in
th

e
C

on
ne

ct
ic

ut
La

w
Jo

ur
na

l
of

6
D

ec
em

be
r

20
22

.



Page xxvi CONNECTICUT LAW JOURNAL January 31, 2023

DECEMBER, 2022384 345 Conn. 354

State v. Brown

engaged in prosecutorial improprieties during closing
argument by arguing facts that were not in evidence
and making inferences that were unsupported by the
evidence. We are not persuaded.

The defendant contends that the prosecutor improp-
erly relied on facts that were not in evidence or made
unsupported inferences on four occasions. First, the
defendant claims that, during the prosecutor’s main
closing argument to the jury, the prosecutor improperly
argued that ‘‘[t]he defendant has agreed that there was
a drug deal that was going to go down, that they showed

up with no money.’’ (Emphasis added.) Second, he claims
that the prosecutor improperly argued that the defen-
dant did not know that he was shot, thereby suggesting
that he was not acting in self-defense when he shot the
victim. Third, he argues that, during rebuttal argument,
the prosecutor improperly argued that the victim was
startled when he got into Hargrove’s car the second
time because there was no money in the car.15 Fourth,
he claims that the prosecutor improperly stated, during
rebuttal argument, that Depass ‘‘assume[d] that [the
victim] had a gun because he had it in the past,’’ when
Depass testified, instead, that the victim told him that
he had a gun.

‘‘[I]n analyzing claims of prosecutorial [impropriety],
we engage in a two step analytical process. The two
steps are separate and distinct: (1) whether [improper

15 Specifically, the prosecutor argued that, on the night of the shooting,
‘‘the defendant was there as muscle. And, as part of the role of muscle, is
it reasonable to believe that a conversation occurred that wasn’t testified
to by the [defendant]? [The defendant’s] story is, and I’d suggest that he
wasn’t [going to] change that, that [the victim] gets in the car, and he’s
startled. Remember, [the judge] talked about you can believe some, all or
none of what’s said; you can believe that [the victim] was startled. Was it
reasonable to believe that he was startled when he found out that there
was [$9600] worth of drugs in that car behind him, he was told not to get
in the car, and, when he gets in there, he finds out there’s no money? There’s
no money. That would startle him.’’
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conduct] occurred in the first instance; and (2) whether
that [improper conduct] deprived a defendant of his due
process right to a fair trial. Put differently, [improper
conduct] is [improper conduct], regardless of its ulti-
mate effect on the fairness of the trial; whether that
[improper conduct] caused or contributed to a due pro-
cess violation is a separate and distinct question . . . .
As we have indicated, our determination of whether
any improper conduct by the [prosecutor] violated the
defendant’s fair trial rights is predicated on the factors
set forth in State v. Williams, [204 Conn. 523, 540, 529
A.2d 653 (1987)], with due consideration of whether that
[improper conduct] was objected to at trial.’’ (Internal
quotation marks omitted.) State v. Warholic, 278 Conn.
354, 361–62, 897 A.2d 569 (2006). ‘‘These factors include
the extent to which the [improper conduct] was invited
by defense conduct or argument, the severity of the
[improper conduct], the frequency of the [improper con-
duct], the centrality of the [improper conduct] to the
critical issues in the case, the strength of the curative
measures adopted, and the strength of the state’s case.’’
Id., 361.

‘‘As we previously have recognized, prosecutorial
[impropriety] of a constitutional magnitude can occur
in the course of closing arguments. . . . When making
closing arguments to the jury, [however] [c]ounsel must
be allowed a generous latitude in argument, as the limits
of legitimate argument and fair comment cannot be
determined precisely by rule and line, and something
must be allowed for the zeal of counsel in the heat of
argument. . . . Thus, as the state’s advocate, a prose-
cutor may argue the state’s case forcefully, [provided
the argument is] fair and based [on] the facts in evidence
and the reasonable inferences to be drawn therefrom.
. . . Moreover, [i]t does not follow . . . that every use
of rhetorical language or device [by the prosecutor] is
improper. . . . The occasional use of rhetorical
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devices is simply fair argument.’’ (Internal quotation
marks omitted.) State v. Martinez, 319 Conn. 712, 727,
127 A.3d 164 (2015).

We first address the defendant’s claim that the prose-
cutor’s argument that Hargrove had no money with him
was improper because it was supported by no evidence.
We already concluded that the evidence that the defen-
dant asked Hargrove twice whether he had money, that
the defendant never saw any money in Hargrove’s car,
and that the defendant responded ‘‘I guess so’’ to Fitz-
gerald’s inquiry whether ‘‘the intent was to rob’’ the
victim supports the inference that Hargrove did not
have any money to pay the victim for the marijuana.
See part I A of this opinion. Accordingly, we reject this
claim. For the same reason, we reject the defendant’s
claim that the prosecutor improperly argued that the
victim was startled when he entered Hargrove’s car the
second time because he saw that there was no money.

With respect to the defendant’s claim that the prose-
cutor improperly argued that the defendant did not
know that he had been shot when he shot the victim, this
claim appears to relate exclusively to the defendant’s
claim, with respect to his intentional manslaughter in
the first degree with a firearm charge, that the state
failed to prove beyond a reasonable doubt that he was
not acting in self-defense, which we need not address
because we rejected his insufficiency claims. See part
I of this opinion. In turn, because the self-defense claim
is not before us, we need not address this claim of
prosecutorial impropriety. We reach a similar conclu-
sion with respect to the defendant’s claim that the pros-
ecutor improperly argued that Depass testified that he
had ‘‘assume[d] that [the victim] had a gun because he
had it in the past,’’ when, in fact, Depass testified that
the victim told him that he had a gun. Because the
defendant contends that the claim relates solely to his
claim of self-defense, we need not address it.
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Syllabus

The plaintiffs sought relief in connection with a mandate issued by the
defendants, the governor of the state of Connecticut, the Department
of Education, and the education commissioner, that required children
to wear face masks in school during the COVID-19 pandemic. In response
to the pandemic, the governor declared a public health and civil pre-
paredness emergency in March, 2020, and, pursuant to statute (§§ 19a-
131a and 28-9), thereafter issued certain executive orders to protect
public health and safety, including an order cancelling all in-person
public school classes for the remainder of the school year. The depart-
ment later issued guidance to school districts on how to safely reopen
schools the following school year, which directed school districts to
adopt policies requiring that students and staff wear masks or other
forms of face coverings when at school. The governor then issued an
executive order authorizing the commissioner to issue ‘‘binding guid-
ance’’ for the operation of schools, deemed necessary to respond to the
COVID-19 pandemic. That order, which was extended several times,
applied retroactively and provided that the commissioner’s binding guid-
ance, including the previously issued guidance regarding face masks,
was not a regulation for purposes of the Uniform Administrative Proce-
dure Act (UAPA) (§ 4-166 et seq.). The defendants thus were permitted
to issue and enforce the binding guidance without first providing notice
to the public and an opportunity to be heard. The plaintiffs challenged
the legality of the mask mandate and sought declaratory and injunctive

1
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relief, claiming, inter alia, that the mandate was improperly issued and
extended, and that it violated the rights of schoolchildren to a free
public education under article eighth of the Connecticut constitution.
The trial court granted the defendants’ motion for summary judgment
and rendered judgment thereon, from which the plaintiffs appealed.
While the appeal was pending, the department repealed the school mask
mandate, and the defendants thereafter moved to dismiss the appeal as
moot. Although the plaintiffs did not contend that a live controversy
existed, they opposed the motion to dismiss on the ground that their
claims were reviewable under either the capable of repetition, yet evad-
ing review exception or the voluntary cessation exception to the moot-
ness doctrine.

Held that neither the capable of repetition, yet evading review exception
nor the voluntary cessation exception to the mootness doctrine applied
in the present case, and, because this court agreed that it could no
longer provide the plaintiffs with any practical relief, it dismissed the
plaintiffs’ appeal for lack of subject matter jurisdiction:

1. The plaintiffs failed to establish that their claims were capable of repeti-
tion, yet evading review, as there was no reasonable likelihood that the
questions presented in this appeal would arise again in the future:

In determining whether the questions presented in this appeal would
recur, the appropriate inquiry was not whether the mask mandate itself
was likely to be reinstated, which was relevant only to the plaintiffs’
final substantive claim that the mask mandate violates the rights of
schoolchildren to a free public education, but whether there was a reason-
able likelihood that the particular governmental actions the plaintiffs
challenged would arise in a similar manner in the future, and that likeli-
hood did not exist with respect to the plaintiff’s three procedural claims
relating to the issuance and extension of the school mask mandate.

With respect to the plaintiffs’ claim that the department violated the
UAPA by issuing the mask mandate through its guidance, given the
unique nature of the COVID-19 pandemic and the defendants’ newly
acquired knowledge from dealing with it, it was unlikely that, and purely
speculative whether, the defendants would address future civil prepared-
ness emergencies in the same way, that is, by issuing guidance that is
retroactively deemed to be binding and exempt from the definition of
‘‘regulation’’ in the UAPA via an executive order.

With respect to the plaintiff’s claim that the governor unlawfully extended
the executive order multiple times, it was speculative whether there
would be another pandemic of the same extended nature or that a
governor would employ the same procedure in a future emergency,
especially when the legislature had taken steps to validate the governor’s
issuance and extension of executive orders under § 28-9 and had gained
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the knowledge and experience to determine whether to validate or nullify
such orders if similar circumstances were to arise in the future.

The plaintiffs’ claim that the legislature unconstitutionally delegated its
legislative power in violation of the separation of powers provision of
the Connecticut constitution by passing multiple special acts that ratified
and allowed the governor to extend his emergency declarations was
also based on speculation that a pandemic of the same magnitude and
duration would occur in the future, and it was reasonable to assume
that, because the majority of civil preparedness emergencies previously
declared in Connecticut had lasted only a few weeks or months, the
legislature would not likely be confronted with a similar emergency in
which the governor would seek to extend his emergency powers in a
manner beyond what this court deemed permissible in Casey v. Lamont
(338 Conn. 479).

With respect to the plaintiffs’ claim that the mask mandate violated the
rights of schoolchildren to a free public education, because the mask
mandate was repealed during the pendency of the plaintiffs’ appeal
and the defendants have not indicated that they intend to reinstate the
mandate, it was speculative whether the defendants would issue another
school mask mandate, and concluding that they would do so would
require this court to engage in scientific and political speculation as to
how the current pandemic would proceed and how the legislative and
executive branches would respond.

2. The voluntary cessation exception did not apply to overcome the mootness
of the controversy in the present case:

Although the voluntary cessation of a challenged practice does not
deprive a court of the power to determine the legality of the practice,
it is appropriate to afford some deference to governmental actors who
have voluntarily ceased the allegedly unlawful conduct and to their
representations that certain conduct has been discontinued.

This court had no reason not to believe the defendants’ representations
that they had repealed the mask mandate because the circumstances of
the COVID-19 pandemic had changed and that they had no intention to
reinstate the mandate, the plaintiffs did not suggest that the defendants’
motivation in repealing the mask mandate was to avoid an adverse ruling,
and there was no evidence that the defendants repealed the mandate in
response to litigation or with the intent to reinstate the mandate after
a dismissal of the plaintiffs’ appeal.

Argued September 7, 2022—officially released January 12, 2023*

* January 12, 2023, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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Procedural History

Action for, inter alia, a judgment declaring the legality
of certain school mask requirements that the defen-
dants promulgated and issued during their response to
the COVID-19 pandemic, brought to the Superior Court
in the judicial district of Hartford, where Governor Ned
Lamont was added as a defendant; thereafter, the court,
Moukawsher, J., granted the defendants’ motion for
summary judgment and rendered judgment thereon,
from which the plaintiffs appealed. Appeal dismissed.

Norman A. Pattis, with whom, on the brief, was
Cameron L. Atkinson, for the appellants (plaintiffs).

Timothy J. Holzman, assistant attorney general, with
whom were Darren P. Cunningham, assistant attorney
general, and, on the brief, William Tong, attorney gen-
eral, and Clare Kindall, former solicitor general, for
the appellees (defendants).

Opinion

D’AURIA, J. The case before us, when commenced,
involved one of the great public controversies of the
day. For nearly three years, our state, our nation, and
our world have experienced a global pandemic unri-
valed in severity for more than one century. Among
other things, this pandemic has been marked by the
wearing of masks over our noses and mouths—both
voluntarily and by mandate—aimed at abating the trans-
mission of the highly virulent and infectious disease
known as COVID-19 among the population. Both the
effectiveness of masking and the justification for and
legality of mandating masking have been the topics of
widespread and often vehement public debate, dividing
citizens, families, and elected officials. Like most public
controversies, this one has made its way into the courts.

Not surprisingly, feelings have run most passionately
when the controversy has involved children. As has
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been the case elsewhere in the nation, impassioned
debate broke out throughout our state regarding
whether schoolchildren should have to wear masks in
school. In June, 2020, the defendants, the state Depart-
ment of Education (department), then state Commis-
sioner of Education Miguel A. Cardona, and Governor
Ned Lamont, undertook to mandate that our state’s
schoolchildren wear masks while in school. It is the
defendants’ authority to implement that mandate, and
to continue it for nearly two years, that forms the basis
of the plaintiffs’ present action, and it is the relatively
recent repeal of that mandate that demands that we
determine whether we still have jurisdiction over this
appeal. We conclude that this case is moot and therefore
dismiss the appeal for lack of jurisdiction.

I

The record contains the following relevant facts and
procedural history, including background that we
recently detailed at length in Casey v. Lamont, 338
Conn. 479, 258 A.3d 647 (2021). Like the present action,
Casey involved a challenge to the governor’s authority
under General Statutes § 28-9.1 ‘‘On March 10, 2020,
[i]n response to the global pandemic of [COVID-19],

1 General Statutes § 28-9 provides in relevant part: ‘‘(a) In the event of
serious disaster, enemy attack, sabotage or other hostile action or in the
event of the imminence thereof, the Governor may proclaim that a state of
civil preparedness emergency exists . . . .

‘‘(b) . . . (1) Following the Governor’s proclamation of a civil prepared-
ness emergency pursuant to subsection (a) of this section or declaration of
a public health emergency pursuant to § 19a-131a, the Governor may modify
or suspend in whole or in part, by order as hereinafter provided, any statute,
regulation or requirement or part thereof whenever the Governor finds such
statute, regulation or requirement, or part thereof, is in conflict with the
efficient and expeditious execution of civil preparedness functions or the
protection of the public health. The Governor shall specify in such order
the reason or reasons therefor and any statute, regulation or requirement
or part thereof to be modified or suspended and the period, not exceeding
six months unless sooner revoked, during which such order shall be
enforced. . . .’’
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Governor Lamont declare[d] a public health emergency
and civil preparedness emergency throughout the
[s]tate, pursuant to [General Statutes §§] 19a-131a and
28-9 . . . . Governor Lamont has renewed the declara-
tion of both emergencies’’ several times. (Internal quo-
tation marks omitted.) Id., 483–84. In his original
declaration of March 10, 2020, Governor Lamont (gover-
nor) announced that he would issue executive orders
‘‘to protect public health and safety, including suspen-
sion or modification of specific statutes . . . as [he]
determine[d] to be necessary.’’ Although each order
was limited to a six month period, as required by § 28-
9 (b) (1), the governor renewed the declarations of
both emergencies multiple times. See Casey v. Lamont,
supra, 483–84.

Days after declaring the public health emergency in
March, 2020, the governor issued an executive order
temporarily cancelling all in-person public school
classes. See Executive Order No. 7C, § 1 (March 15,
2020). In May, 2020, the governor cancelled in-person
classes for the remainder of the 2019–2020 school year.
See Executive Order No. 7II, § 1 (May 5, 2020). In June,
2020, the department published a document titled ‘‘Plan
for Reimagining CT Classrooms for Continuous Learn-
ing,’’ which was subsequently updated in September,
2020, and retitled ‘‘Adapt, Advance, Achieve: Connecti-
cut’s Plan to Learn and Grow Together’’ (AAA), which
provided guidance to school districts as they planned
to reopen schools in the fall of 2020. The AAA contained
certain requirements that were defined as ‘‘elements
that the Office of the Governor, the [department], and/
or the [state Department of Public Health] have identi-
fied as necessary for [school districts] to complete or
comply with in order to open schools successfully [that]
fall,’’ including that all school districts adopt policies
requiring students and staff to wear a mask or other
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form of face covering while on school property. The
AAA provided limited exceptions to this mandate.2

In September, 2020, the governor issued Executive
Order No. 9, which granted the Commissioner of Educa-
tion (commissioner) authority to ‘‘issue binding guid-
ance, rules, or orders for operation of schools . . .
deem[ed] necessary to respond to the COVID-19 pan-
demic . . . . Such rules or binding guidance may
include rules related to the required use of masks or
face-coverings in school buildings . . . .’’ Executive
Order No. 9, § 1 (September 4, 2020). The order
excluded the commissioner’s ‘‘binding guidance’’ from
the definition of ‘‘regulation’’ for purposes of General
Statutes § 4-166 (16) of the Uniform Administrative Pro-
cedure Act (UAPA). This exemption allowed the defen-
dants to issue and enforce binding guidance without
first providing notice to the public and an opportunity
to be heard. The governor directed that this executive
order would apply retroactively to the previously issued
AAA and any addendums or amendments. After Execu-
tive Order No. 9 was issued in September, 2020, the
governor extended it several times. During the pen-
dency of this appeal, the department updated the AAA
for the 2021–2022 school year, retaining the mask
requirement.

Less than one month before Executive Order No. 9
was issued, the plaintiffs3 filed this lawsuit, challenging
the school mask mandate in the AAA and seeking

2 The AAA stated that masks should not be required for ‘‘anyone who has
trouble breathing, or anyone who is unconscious, incapacitated or otherwise
unable to remove the mask without assistance,’’ or for ‘‘anyone who has a
medical reason making it unsafe to wear’’ a mask. The AAA also permitted
exceptions for students with special needs and speech therapy, for teachers
who teach class sufficiently distanced from their students, for students while
outside, and for ‘‘mask breaks throughout the day.’’

3 Along with CT Freedom Alliance, LLC, the plaintiffs include four parents
(Jenna Matos, Michelle Crawford, Raena Ferguson, and Ruth Brignatti)
individually and as next friends of their respective children.
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declaratory and injunctive relief.4 Subsequently, the par-
ties filed motions for summary judgment.5 The trial

4 The plaintiffs’ amended complaint contained the following six counts:
(1) the promulgation of the AAA mask mandate violated the notice and
comment requirements contained in General Statutes § 4-168 of the UAPA;
(2) the governor lacked authority to issue Executive Order No. 9 because
the COVID-19 pandemic does not qualify as a ‘‘serious disaster’’ within
the meaning of § 28-9, and the governor’s actions pursuant to § 28-9 are
unconstitutional under the separation of powers provision contained in
article second of the Connecticut constitution; (3) the AAA places an uncon-
stitutional burden and restriction on the rights of the plaintiffs’ children to
a free and public education under article eighth of the Connecticut constitu-
tion; (4) the AAA violates the plaintiffs’ procedural due process rights under
the fifth and fourteenth amendments to the United States constitution; (5)
the AAA mandate violates the social compact clause of article first, § 1, of
the Connecticut constitution; and (6) the issuance of the AAA was negligent
because it was ‘‘likely’’ to cause harm to public school students.

5 In their motion for summary judgment, the defendants argued that, as
to count one of the plaintiffs’ amended complaint, Executive Order No. 9
mooted the claim that the department’s promulgation of the mask mandate
violated the UAPA. Alternatively, the defendants argued that, even if Execu-
tive Order No. 9 did not validate the issuance of the mask mandate, the
governor’s Executive Order 7BB already required all persons to wear masks
in public places, and, therefore, the AAA ‘‘did not constitute a prescription
or interpretation of a law or policy.’’ See Executive Order No. 7BB (April
17, 2020). As to counts two and five of the amended complaint, which
challenged the legality of Executive Order No. 9 on statutory and constitu-
tional grounds, the defendants argued that (1) this court’s preliminary ruling
in Casey upheld the trial court’s determination that the pandemic was a
‘‘serious disaster’’ within the plain meaning of § 28-9, and (2) the social
compact clause of article first, § 1, of the Connecticut constitution is irrele-
vant to the case. As to count three, in which the plaintiffs claimed that the
mask provisions of the AAA are facially unconstitutional under article eighth
of the Connecticut constitution, the defendants argued that, even if it is
assumed that there was a disputed issue of fact as to whether masks are
harmful to schoolchildren, the plaintiffs’ facial challenge fails as a matter
of law because (1) whether to require masks is a policy choice courts are
unable to question, (2) the mandate could not violate all children’s rights
to a public education because there are exceptions, and (3) the mandates
are justified by a compelling governmental interest. As to count four of the
amended complaint, in which the plaintiffs alleged that the AAA places an
unconstitutional burden and restriction on the rights of the plaintiff children
to a free and public education under article eighth of the Connecticut consti-
tution, the defendants argued that it is improper to bring a facial, procedural
due process claim, and, therefore, this claim fails as a matter of law. Finally,
as to count six, in which the plaintiffs alleged a claim of negligence, the
defendants argued that they are entitled to sovereign immunity against
common-law negligence claims.
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court granted the defendants’ motion for summary judg-
ment as to the third, fourth, fifth, and sixth counts
of the plaintiffs’ complaint. The trial court reserved
decision on the first two counts pending this court’s
decision in Casey v. Lamont, supra, 338 Conn. 479.

We subsequently released our decision in Casey. The
plaintiffs in that case had challenged the legality of
several executive orders that the governor issued during
the beginning of the COVID-19 pandemic, ‘‘limit[ing]
various commercial activities at bars and restaurants
throughout the state.’’ Id., 483. The plaintiffs argued
that these executive orders exceeded the governor’s
statutory and constitutional authority. Id., 486. The trial
court rejected the plaintiffs’ arguments, and this court
affirmed the trial court’s judgment, holding, first, that,
as a matter of statutory interpretation, the COVID-19
pandemic constituted a ‘‘serious disaster’’ under § 28-
9 (a), authorizing the governor to declare a civil pre-
paredness emergency pursuant to that statute. (Internal
quotation marks omitted.) Id., 498. Second, we held
that, ‘‘following the proclamation of a civil prepared-

By contrast, in their own summary judgment motion, the plaintiffs argued
that, as to count one, the defendants did not comply with the statutory
requirements for promulgating a regulation, and, therefore, the AAA violated
General Statutes § 4-168 of the UAPA as a matter of law. As to count two, the
plaintiffs argued that the COVID-19 pandemic did not constitute a ‘‘serious
disaster,’’ and, therefore, the governor lacked the statutory authority to
declare a civil preparedness emergency and to extend that emergency. As
to count three, the plaintiffs argued that, as a matter of law, when the state
adopts a policy that allegedly harms children, their right to a free public
education is violated as a matter of law. The plaintiffs argue that, as to count
four, they had the constitutional right to be heard before the promulgation
of a regulation, and, therefore, the publication of the AAA without an oppor-
tunity to be heard violated their due process rights. As to count five, the
plaintiffs argued that § 28-9 violates the social compact clause of article
first, § 1, of the Connecticut constitution on its face because it delegated
‘‘all of the legislative power’’ to the Executive Branch. The plaintiffs did not
make an argument in support of summary judgment on their common-law
negligence claim, and we note that this claim is not one for personal injury
damages, as the plaintiffs have not claimed damages in their complaint.
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ness emergency pursuant to § 28-9 (a), subsection (b)
(1) [as well as subsection (b) (7)] empowers the gover-
nor to modify or suspend any statute, regulation or
requirement that conflicts with the efficient and expedi-
tious execution of civil preparedness functions or the
protection of the public health’’ and that ‘‘[a]ll of the
challenged executive orders fall squarely within either
or both of these provisions.’’ Id., 499.

As to the plaintiffs’ constitutional claim, we held in
Casey that ‘‘the plaintiffs [had not met] their heavy
burden of establishing that [§ 28-9 (b) (1) violated] the
separation of powers provision of article second of
the Connecticut constitution on the [ground] that it
impermissibly delegates legislative authority to the gov-
ernor.’’ Id., 505. We reasoned that, in enacting § 28-9,
the General Assembly had established a clear policy
for the governor to follow in the case of a serious
disaster, as well as clear standards limiting the gover-
nor’s authority to act. See id., 507–508. As such, we held
that, although § 28-9 ‘‘affords the governor considerable
latitude . . . that latitude is neither standardless nor
limitless.’’ (Citation omitted.) Id., 517.6

Following the release of Casey, the trial court granted
the defendants’ summary judgment motion on the
remaining counts of the plaintiffs’ complaint, conclud-
ing that ‘‘[t]here can be little doubt that, between the
Casey [decision] and the General Assembly’s action
. . . [intelligible] principles and oversight exist and

6 Since the release of Casey, the General Assembly has taken additional
steps to oversee the governor’s renewal of his emergency declarations and
executive orders. During its January, 2021 session, the General Assembly
passed Nos. 21-2, 21-4 and 21-5 of the 2021 Special Acts, which ratified the
governor’s actions during the pandemic and authorized him, subject to
oversight by a legislative committee, to extend the civil preparedness emer-
gency through March, 2022. These acts required the General Assembly to
approve by resolution any of the governor’s new declarations. In February,
2022, the General Assembly also extended the governor’s emergency powers
through June, 2022, by passing S.A. 22-1.
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have been strengthened. This means [the trial] court
must deem the governor’s actions within his rights
under the Connecticut constitution.’’ Although the trial
court did not specify why it granted the motion for
summary judgment on the count of the complaint alleg-
ing that the governor’s declarations were in violation
of the UAPA, the court had stated in its previous deci-
sion that that claim would ‘‘[have] no foundation’’ if
this court were to uphold the legality of Executive Order
No. 9 in Casey. With its latter ruling, the trial court had
therefore rejected each of the plaintiffs’ arguments. The
plaintiffs then appealed to the Appellate Court. We
transferred the appeal to this court pursuant to General
Statutes § 51-199 (c) and Practice Book § 65-1.

II

The plaintiffs’ lawsuit challenges the legality of the
defendants’ school mask mandate and seeks declara-
tory and injunctive relief. The plaintiffs have raised
four claims on appeal. The first three are procedural
in nature, while the last claim challenges the substance
of the mask mandate itself, alleging that it harms school-
children. The plaintiffs first claim that the department
improperly issued the school mask mandate without
complying with the procedural requirements of the
UAPA and that the governor’s execution of Executive
Order No. 9 could not cure this violation retroactively.
Second, the plaintiffs ask us to address an issue we
declined to reach in Casey: how long a governor may
continue to renew declarations of civil preparedness
emergencies and extend executive orders that modify
or suspend statutes and regulations. See Casey v.
Lamont, supra, 338 Conn. 507–508 n.11. Specifically, the
plaintiffs claim that the governor improperly extended
Executive Order No. 9 multiple times and that the civil
preparedness emergency statute, § 28-9, does not per-
mit the governor to renew executive orders that sus-
pend statutes for longer than six months. Third, they
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claim that No. 22-1 of the 2022 Special Acts (S.A. 22-1),
the basis for the governor’s latest renewal of Executive
Order No. 9,7 unconstitutionally delegates legislative
power to the Executive Branch in violation of both
the separation of powers provision set forth in article
second of the Connecticut constitution and the social
compact clause of article first, § 1, of the Connecticut
constitution. Finally, the plaintiffs claim that the mask
mandate violates schoolchildren’s rights to the free pub-
lic education guaranteed by article eighth of the Con-
necticut constitution because it places them at risk of
physical harm and impairs their education.

The department repealed the school mask mandate
on March 7, 2022, while this appeal was pending. See
State of Connecticut, State Board of Education, Letter
to Superintendents and Private/Independent School
Administrators (March 7, 2022). Soon after the mandate
was repealed, the defendants moved this court to dis-
miss the plaintiffs’ appeal as moot.

‘‘[M]ootness implicates [this] court’s subject matter
jurisdiction and is thus a threshold matter for us to
resolve’’ before we may reach the merits of an appeal.
(Internal quotation marks omitted.) In re Emma F., 315
Conn. 414, 423, 107 A.3d 947 (2015). ‘‘It is a [well settled]
general rule that the existence of an actual controversy
is an essential requisite to appellate jurisdiction; it is
not the province of appellate courts to decide moot
questions, disconnected from the granting of actual
relief or from the determination of which no practical
relief can follow. . . . An actual controversy must exist
not only at the time the appeal is taken, but also through-
out the pendency of the appeal.’’ (Internal quotation
marks omitted.) Id.

7 At the time the parties filed their briefs, the plaintiffs challenged S.A.
21-5, which validated the governor’s renewal of Executive Order No. 9
through February 15, 2022.
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The plaintiffs do not argue that their appeal and the
underlying action still constitute a live controversy, and
we agree with the defendants that this court can no
longer provide the plaintiffs with any practical relief.
See, e.g., Connecticut Coalition Against Millstone v.
Roque, 267 Conn. 116, 124–25, 836 A.2d 414 (2003).
Instead, the plaintiffs oppose the defendants’ motion
to dismiss this appeal and urge us to reach the merits of
this case by relying on two exceptions to the mootness
doctrine: ‘‘capable of repetition, yet evading review’’
and ‘‘voluntary cessation.’’ We are not persuaded that
either exception applies and therefore dismiss this
appeal for lack of subject matter jurisdiction.

A

‘‘The mootness doctrine does not preclude a court
from addressing an issue that is capable of repetition,
yet evading review. . . . [F]or an otherwise moot ques-
tion to qualify for review under the capable of repeti-
tion, yet evading review exception, it must meet three
requirements. First, the challenged action, or the effect
of the challenged action, by its very nature must be of
a limited duration so that there is a strong likelihood
that the substantial majority of cases raising a question
about its validity will become moot before appellate
litigation can be concluded. Second, there must be a
reasonable likelihood that the question presented in the
pending case will arise again in the future, and that it
will affect either the same complaining party or areaso-
nably identifiable group for whom that party can be
said to act as surrogate. Third, the question must have
some public importance. Unless all three requirements
are met, the appeal must be dismissed as moot.’’ (Inter-
nal quotation marks omitted.) Burbank v. Board of Edu-
cation, 299 Conn. 833, 839–40, 11 A.3d 658 (2011).

The defendants do not contest that the issues the
plaintiffs raise are of ‘‘ ‘some public importance.’ ’’ In
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fact, they could not credibly maintain that an action
concerning the governor’s authority to issue and extend
executive orders of the nature involved in the present
case during a civil preparedness emergency is not of
the utmost public importance. Therefore, we have no
trouble concluding that the third requirement of the
applicable standard is satisfied.

Although we assume, without deciding, that the pres-
ent appeal meets the first requirement of the capable
of repetition, yet evading review exception, often
referred to as the ‘‘durational requirement,’’ we con-
clude that the second requirement is dispositive of this
appeal because, under our precedents, there is not ‘‘a
reasonable likelihood that the question presented in the
pending case will arise again in the future, and that
it will affect either the same complaining party or a
reasonably identifiable group for whom that party can
be said to act as a surrogate.’’ (Internal quotation marks
omitted.) Earl B. v. Commissioner of Children & Fami-
lies, 288 Conn. 163, 170, 952 A.2d 32 (2008). This condi-
tion has two components: ‘‘(1) whether the question
presented will recur at all; and (2) whether the interests
of the people likely to be affected by the question pre-
sented are adequately represented in the current litiga-
tion.’’ Loisel v. Rowe, 233 Conn. 370, 384, 660 A.2d 323
(1995). The first component is not met if there is a mere
possibility that the question will recur. See Russo v.
Common Council, 80 Conn. App. 100, 110, 832 A.2d
1227 (2003) (‘‘Loisel does not provide an exception to
the mootness doctrine when it is merely possible that
a question could recur’’ (emphasis omitted)).

In addressing this second requirement, the parties
frame the issues too narrowly by focusing solely on
whether the mask mandate itself is likely to be rein-
stated. The appropriate inquiry is whether there is a
‘‘reasonable likelihood’’ that the particular governmen-
tal actions the plaintiffs challenge will arise in a similar
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manner in the future. This requires the court to consider
what the party is ‘‘directly challenging,’’ not the event
that the appeal arises from. In re Priscilla A., 122 Conn.
App. 832, 838, 2 A.3d 24 (2010). The first three of the
plaintiffs’ claims on appeal challenge the defendants’
enactment and extension of the school mask mandate,
not the mandate itself. Therefore, we must consider the
governmental actions the plaintiffs challenge (i.e., the
department’s alleged UAPA violation, the governor’s
issuance of executive orders under § 28-9 (b) (1), and
the General Assembly’s alleged unconstitutional delega-
tion of legislative power to the Executive Branch), not
the outcome of those actions (i.e., the mask mandate).

Whether the mask mandate is reasonably likely to be
reinstated is relevant only to the plaintiffs’ final claim:
that the mask mandate violates schoolchildren’s rights
to a free public education. We will address each of the
plaintiffs’ challenges in turn to determine if any of them
meet the second requirement of the capable of repeti-
tion, yet evading review exception to the mootness
doctrine.8

8 Although we have assumed, without deciding, that the (first) durational
requirement of the capable of repetition, yet evading review exception is
met, we take this opportunity to clarify how we measure this requirement.

‘‘The first element in the analysis pertains to the length of the challenged
action . . . [and whether there are] functionally insurmountable time con-
straints’’ to full appellate review. Loisel v. Rowe, supra, 233 Conn. 383. To
determine if an issue will evade review, this court has relied on the average
length of the challenged action. See, e.g., U.S. Bank National Assn. v.
Crawford, 333 Conn. 731, 749, 219 A.3d 744 (2019). Consistent with our
approach to the second requirement, this requires the court to consider the
average lifespan of the challenged action on appeal, not the individual harm
alleged in the case. For example, in State v. Boyle, 287 Conn. 478, 487–88
n.3 949 A.2d 460 (2008), this court considered the possible length of the
probationary period for all crimes, not just the crime of which the defendant
had been convicted in that case. See also U.S. Bank National Assn. v.
Crawford, supra, 748–49 (considering length of cases filed under chapter
13 of United States Bankruptcy Code, 11 U.S.C. § 1301 et seq. (2012), in
general); In re Emoni W., 305 Conn. 723, 732–33, 48 A.3d 1 (2012) (consider-
ing average length of time between order for study and approval in all cases
from previous six years).
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The plaintiffs’ first claim that the department violated
the UAPA by issuing the mask mandate through the
AAA. Given the unique nature of the COVID-19 pan-
demic, and the lack of precedent for how to address
such a widespread and prolonged health emergency, it
is purely speculative that, in the case of a future civil
preparedness emergency, the department will issue any
necessary guidance in the same way it did in 2020. In
particular, after the department issued the AAA guid-
ance, the governor issued Executive Order No. 9, which,
among other things, exempted the department’s ‘‘bind-
ing guidance’’ from the definition of ‘‘regulation’’ in the
UAPA. See General Statutes § 4-166 (16). In turn, this
gave rise to the plaintiffs’ argument in this lawsuit that
the governor could not cure the claimed UAPA violation
retroactively. We consider it unlikely that, when the
department faces a similar civil preparedness or health
emergency in the future, it will issue binding guidance,
such as the mask mandate, by employing the same
procedure that the plaintiffs have challenged. See Russo
v. Common Council, supra, 80 Conn. App. 110 (although
defendants did not concede that their actions in estab-
lishing town’s mill rate were improper, ‘‘there . . .
[was] no indication that there is a reasonable likelihood
the defendants plan[ned] to use that method in the
future’’). As counsel for the defendants indicated at oral
argument before this court, although it is ‘‘possible’’
that this could recur, that possibility does not rise to
the level of a reasonable likelihood. The circumstances
facing the defendants early in the pandemic cannot be
replicated. Prior to March, 2020, there was no clear

If we were to address the first requirement in the present case, this court
would focus on the time limitations inherent in the governmental actions that
the plaintiffs’ challenge—the department’s alleged violation of the UAPA,
the governor’s issuance of executive orders under § 28-9 (b) (1), and the
legislature’s power to delegate legislative power to the Executive Branch.
Only the plaintiffs’ claim challenging the constitutionality of the mask man-
date would require us to consider the duration of a mask mandate itself.
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guidance as to how the Legislative and Executive
Branches could or should respond to a pandemic of
this magnitude. With newly acquired knowledge borne
of experience, the defendants are unlikely to address
future civil emergencies, including those that might
arise out of the current pandemic, in the same way.

The plaintiffs’ second claim is that the governor
unlawfully extended Executive Order No. 9 multiple
times. They argue that § 28-9 does not permit the gover-
nor to renew his declaration of a civil preparedness
emergency or the executive orders promulgated under
that declaration. Once again, it is entirely speculative
that the state, the nation, or the world will experience
another pandemic of the same extended nature or that
a governor will employ the same procedure in a future
emergency. Indeed, since the filing of this action, the
General Assembly has taken steps to validate the gover-
nor’s issuance and extension of executive orders under
§ 28-9. No. 21-2 of the 2021 Special Acts (S.A. 21-2)
authorized the governor to renew orders issued pursu-
ant to his earlier emergency declarations and No. 21-
5 of the 2021 Special Acts (S.A. 21-5) extended that
authority. Special Act 21-5, § 2 (a) (2), required that a
majority of both houses of the General Assembly
approve the governor’s renewals, and § (2) (b) provided
a method for a joint legislative committee to disapprove
of these extensions. Special Act 22-1, § 1 (c) (1),
extended Executive Order No. 9 through June 30, 2022,
and authorized the department to rescind the school
mask mandates after February 28, 2022. Especially in
light of legal challenges to actions the governor under-
took during this pandemic, the General Assembly now
has the knowledge and experience to determine
whether to validate or nullify executive orders that
might be issued in a hypothetical future emergency of
the same magnitude or length. See Darien v. Estate of
D’Addario, 258 Conn. 663, 679–80, 784 A.2d 337 (2001)
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(‘‘town’s argument that the referendum outcome [did]
not preclude it from revisiting the issue simply [meant]
that if and when the town [did] revisit the issue, there
[would] be a case in controversy for our consideration
at that time’’).

The plaintiffs’ third claim is that the General Assem-
bly unconstitutionally delegated legislative power to
the governor by passing multiple special acts ratifying
the governor’s declarations of an emergency and
allowing him to extend those declarations. See, e.g.,
S.A. 22-1; S.A. 21-5; S.A. 21-2. As previously discussed, it
is entirely speculative that a pandemic of this magnitude
and duration will occur in the future. A majority of
civil preparedness emergencies declared in Connecticut
prior to the COVID-19 pandemic were issued in
response to far less long-lasting natural disasters and
severe weather conditions. See, e.g., Governor Dannel
P. Malloy, Executive Order No. 43 (January 26, 2015)
(noting that ‘‘a civil preparedness proclamation was
issued by the [g]overnor on January 26, 2015, due to
the severe weather conditions predicted to affect the
state’’); Governor Dannel P. Malloy, Executive Order
No. 33 (March 18, 2013) (ending civil preparedness
emergency declared in response to severe weather
caused by Hurricane Sandy in 2012). Although the exact
duration of our state’s previous civil preparedness
emergencies is difficult to ascertain, it is reasonable
for this court to assume that, because they are often
weather related, most civil preparedness emergencies
last only a few weeks or months. Therefore, it is unlikely
that the legislature will be confronted with a similar
emergency in which the governor seeks to extend his
emergency powers beyond what this court in Casey
held did not violate the separation of powers doctrine.
See Casey v. Lamont, supra, 338 Conn. 505. If there
is such an occasion, and given the most recent court
challenges to those extensions, we have confidence that
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a plaintiff will be able to reach this court with a live
case, including by enlisting the help of the appellate
courts, up to and including the Chief Justice. See Gen-
eral Statutes § 52-265a (allowing for public interest
appeal upon certification by Chief Justice); Practice
Book § 83-2 (specifying procedure for filing public inter-
est appeal); see also Practice Book § 73-1 (allowing
parties to reserve questions of law for consideration by
appellate courts).

The plaintiffs’ final claim is that the mask mandate
violates schoolchildren’s rights to a free public educa-
tion. Because there are currently no mask mandates in
the state, it is entirely speculative that the defendants
will issue another school mask mandate. Since the
repeal of the mandate in February, 2022, neither the
governor nor the department has indicated an intention
to reinstate the mandate. To conclude that there is a
reasonable likelihood that a school mask mandate will
be reinstated would require this court to predict the
future trajectory of the current pandemic as well as
how the political branches will respond to a return of
more severe conditions or increased risk of contagion.
We agree with several federal courts that have held that
repealed COVID-19 restrictions render a case moot and
that a finding that an exception applies ‘‘would require
both scientific and political speculation—i.e., that the
pandemic will proceed in a particular way, and that [the]
political branches will decide to reimpose the particular
restrictions challenged in [the] case.’’ (Internal quota-
tion marks omitted.) Hinkle Family Fun Center, LLC
v. Grisham, 586 F. Supp. 3d 1118, 1138 (D.N.M. 2022)
(quoting Let Them Play MN v. Walz, 556 F. Supp. 3d
968, 978–79 (D. Minn. 2021)), aff’d, United States Court
of Appeals, Docket No. 22-2028 (10th Cir. December
28, 2022); see also Butler v. Governor, 8 F.4th 226, 231
(3d Cir. 2021) (although secretary of health of common-
wealth of Pennsylvania retained power to issue pan-
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demic related orders subsequent to expiration of orders
challenged on appeal, case was still moot), cert. denied
sub nom. Butler County v. Wolf, U.S. , 142 S.
Ct. 772, 211 L. Ed. 2d 482 (2022); Spell v. Edwards, 962
F.3d 175, 180 (5th Cir. 2020) (it was ‘‘speculative, at
best’’ that governor would reimpose same or similar
restriction); cf. Johnson v. Governor, Docket No. 21-
1795, 2022 WL 767035, *3 (3d Cir. March 14, 2022) (‘‘[t]he
mere power to reenact a challenged law is not enough’’
to come within the exception (internal quotation marks
omitted)). Therefore, we conclude that, under our prec-
edents, the plaintiffs have failed to prove that their
claims are capable of repetition, yet evading review.

B

The plaintiffs also argue that the voluntary cessation
exception to the mootness doctrine should prevent us
from dismissing this appeal. Specifically, they argue
that the defendants have not demonstrated that their
‘‘ ‘allegedly wrongful behavior’ ’’ will not recur. The
defendants respond that the voluntary cessation doc-
trine does not apply because the cessation of the mask
mandate was ‘‘not ‘taken for the deliberate purpose of
evading a possible adverse decision . . . .’ ’’ Alterna-
tively, they argue that, if the doctrine applies, the school
mask mandate cannot reasonably be expected to be
reinstated. We agree with the defendants that the
requirements of the exception are not satisfied.

We have seldom had reason to address the voluntary
cessation exception to the mootness doctrine. As
between private parties, and relying on case law involv-
ing private parties, we have stated that, ‘‘a defendant’s
voluntary cessation of a challenged practice does not
deprive a . . . court of its power to determine the legal-
ity of the practice, because, [i]f it did, the courts would
be compelled to leave [t]he defendant . . . free to
return to his old ways.’’ (Internal quotation marks omit-
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ted.) Boisvert v. Gavis, 332 Conn. 115, 139–40, 210 A.3d
1 (2019). We went on to state in Boisvert that ‘‘the
standard for determining whether a case has been
mooted by the defendant’s voluntary conduct is strin-
gent, and a case becomes moot only if subsequent
events [make] it absolutely clear that the allegedly
wrongful behavior could not reasonably be expected
to recur. . . . The heavy burden of persua[ding] the
court that the challenged conduct cannot reasonably be
expected to start up again lies with the party asserting
mootness.’’ (Citation omitted; internal quotation marks
omitted.) id., 140; see also Windels v. Environmental
Protection Commission, 284 Conn. 268, 281–82, 933
A.2d 256 (2007) (holding that defendant’s voluntary ces-
sation of plans to develop lot did not render case moot,
as developer had ‘‘not alleged, much less established,
that it [did] not intend to resume any development activ-
ity on the . . . lot . . . [and] the plaintiffs . . . could
obtain [injunctive] relief . . . that would apply to any
future work on the . . . lot’’).

When governmental actors have voluntarily ceased
the conduct alleged to have been unlawful, however,
we have determined that some deference is appropriate.
For example, in St. Pierre v. Solnit, 233 Conn. 398, 658
A.2d 977 (1995), inpatients at a state hospital challenged
a no-smoking policy in certain facilities that was imple-
mented as an unadopted regulation by the Commis-
sioner of Mental Health. Id., 399–400. Just after the
plaintiffs filed their complaint in the trial court, the
Commissioner of Mental Health revised the no-smoking
policy. Id. Although the plaintiffs ‘‘acknowledge[d] that
the . . . revised policy provide[d] them with the sub-
stantive relief that they sought in their complaint,’’ they
claimed ‘‘that they continue[d] to have the right to chal-
lenge the validity of the superseded’’ policy, citing
Loisel for the capable of repetition, yet evading review
exception to the mootness doctrine. Id., 401. Rebuffing
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the plaintiffs’ argument that the ‘‘possibility that the
Commissioner [of Mental Health] unilaterally will rein-
state the superseded smoking policy’’ sufficed to bring
the appeal within a mootness exception, this court
agreed that ‘‘[v]oluntary cessation by a party free to
resume the challenged activity . . . will not automati-
cally shield a claim for an injunction against that very
activity from review.’’ Id., 402. However, this court
relied on the representations of the Deputy Commis-
sioner of Mental Health that ‘‘[t]he Department [of Men-
tal Health did] not anticipate reinstatement’’ of the
policy, which ‘‘would prohibit smoking by inpatients in
Department [of Mental Health] buildings’’; id., 400 n.3;
and was ‘‘persuaded that there [was] no reasonable
expectation’’ that the challenged policy would be rein-
stated. Id., 402.

The deference that St. Pierre gave to governmental
actions is consistent with that given in numerous federal
court decisions. As our state jurisprudence on the vol-
untary cessation exception is scant, we find federal law
persuasive. For example, when applying this doctrine
to governmental actions, the United States Court of
Appeals for the Second Circuit recognized that ‘‘some
deference must be accorded to a legislative body’s rep-
resentations that certain conduct has been discontinued
. . . .’’ (Internal quotation marks omitted.) Mhany
Management, Inc. v. Nassau, 819 F.3d 581, 604 (2d Cir.
2016). Official government action to rescind a chal-
lenged policy also ‘‘lends force to the representation
that in the future the violation will not recur.’’ Saba v.
Cuomo, 535 F. Supp. 3d 282, 296 (S.D.N.Y. 2021). This
does not constitute a guarantee of ‘‘ ‘unquestioned
acceptance’ ’’ of governmental representations. Id., 297.
Rather, under some circumstances, courts must con-
sider when the challenged behavior ceased and whether
it appears to ‘‘track’’ the litigation. Mhany Management,
Inc. v. Nassau, supra, 604; see id. (noting ‘‘suspicious
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timing and circumstances’’ surrounding defendant’s
cessation of challenged activity that appeared to ‘‘track
the development of [the] litigation’’); see also Litowitz
v. Garland, Docket No. 3:20-cv-724 (AWT), 2021 WL
3679144, *5 (D. Conn. August 19, 2021) (recognizing
that defendant’s cessation of challenged policy
occurred only two months after litigation commenced
in United States District Court and that there were
‘‘inconsistent messages’’ from leadership regarding
whether policy would be reinstated in future).

The ‘‘found[ing] . . . principle [of the voluntary ces-
sation doctrine is] that a party should not be able to
evade judicial review, or to defeat a judgment, by tempo-
rarily altering questionable behavior.’’ (Internal quota-
tion marks omitted.) Boisvert v. Gavis, supra, 332 Conn.
139. This exception applies especially to parties who
cease the challenged behavior for the purpose of
avoiding litigation. See, e.g., Hartnett v. Pennsylvania
State Education Assn., 963 F.3d 301, 307 (3d Cir. 2020)
(rather than being an exception to mootness, ‘‘[v]olun-
tary cessation is just a recurring situation in which
courts are particularly skeptical of mootness argu-
ments’’). Therefore, when considering whether to apply
the voluntary cessation exception in a particular case,
the court must consider when and why a party ceased
the challenged action.

The plaintiffs argue that, unless we opine on the legal-
ity of the mask mandate, the defendants ‘‘will . . .
revert to the very conduct that [the plaintiffs] are chal-
lenging to cope with new COVID-19 variants.’’ This is
pure speculation. The defendants have expressed—
both publicly and before this court—that they repealed
the mandates because the circumstances of the pan-
demic had changed.9 This court has no reason to disbe-

9 In announcing the end of the mask mandate, the governor stated: ‘‘Con-
necticut is seeing a dramatic decline in cases caused by the Omicron variant,
and children over the age of [five] have had the ability to get vaccinated
for more than three months now. . . . With this in mind, I think we are in
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lieve those statements, and, significantly, the plaintiffs
do not suggest that the defendants’ motivation was to
avoid an adverse decision. See Feehan v. Marcone, 331
Conn. 436, 468, 204 A.3d 666 (courts must presume that
state officials ‘‘act in good faith and in sincerity of
purpose in the execution of [their] duties’’ (internal
quotation marks omitted)), cert. denied, U.S. ,
140 S. Ct. 144, 205 L. Ed. 2d 35 (2019). Indeed, the mask
mandate remained in place for eighteen months after
the plaintiffs filed this lawsuit, and, since its repeal in
March, 2022, the defendants have not suggested that
they plan to reinstate it. There currently is no state
mask mandate, in schools or elsewhere. The record is
bereft of any evidence that the defendants repealed the
mandate in response to litigation or with the intent to
reinstate the policy after a dismissal of this appeal.

The plaintiffs further argue that the defendants have
not met their heavy burden of proving that it is abso-
lutely clear that they will not reinstate the mask man-
date. However, the plaintiffs’ fear is rooted in an
assumption that the circumstances of the current pan-
demic will worsen or that a new pandemic will occur.
This concern is more appropriately addressed in our
application of the capable of repetition, yet evading
review standard. Because we accept the defendants’
representations that they did not repeal the mandate
to avoid litigation and that there is no current intention
to reinstate the mandate, we cannot conclude that their
conduct is ‘‘reasonably expected’’ to recur. We there-
fore conclude that the voluntary cessation exception

a good position to phase out the requirement that masks be worn in all
schools statewide and shift the determination on whether to require this to
the local level.’’ (Internal quotation marks omitted.) ABC 7 Eyewitness News,
Connecticut COVID omicron update: Gov. Lamont recommends dropping
school mask mandate Feb. 28 (February 7, 2022), available at COVID Omi-
cron CT Update: Gov. Lamont recommends dropping school mask mandate
Feb. 28 - ABC7 New York (abc7ny.com) (last visited January 12, 2023).
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does not apply to overcome the admitted mootness of
the controversy in this case.

III

Our conclusion that this appeal has become moot
may be viewed as anticlimactic given the passions
brought to the public controversy that led to what was
once a live, legal dispute, as well as the resources
devoted to prosecuting and defending this action. Dis-
appointment in this outcome can lead to claims that
the court is ‘‘ ‘ducking’ ’’ important issues; Naylor v.
Superior Court, 558 F.2d 1363, 1366 (9th Cir. 1977),
cert. denied, 435 U.S. 946, 98 S. Ct. 1530, 55 L. Ed. 2d
544 (1978); see id. (‘‘[m]ootness is not merely a ‘ducking
device’ ’’); or shirking our constitutional responsibility.
See Hornbeck Offshore Services, L.L.C. v. Salazar, 396
Fed. Appx. 147, 148 n.3 (5th Cir. 2010) (‘‘[a]s to the . . .
charge that our decision ‘shirks’ our judicial responsibil-
ity, we are decidedly unpersuaded that one of this
court’s duties is to render judgment on matters that are
not before us’’). Less cynically, the plaintiffs’ counsel
in the present case implores us to recognize that there
is a need for us to police the proper boundaries of
constitutional power among the branches of govern-
ment. Notwithstanding these understandable senti-
ments, we are resolved to resist the temptation to opine
on issues concerning the emergency powers of another
branch of government when the need for our opinion
has passed.

Through the federal and state constitutions, the citi-
zens of this nation and this state have created courts
to resolve disputes in a civilized manner. See U.S.
Const., art. III, § 1; Conn. Const., art. V, § 1; see also
Thompson v. Washington, 497 F.2d 626, 634 (D.C. Cir.
1973) (describing ‘‘importance of courts in the resolu-
tion of disputes in a civilized society’’). These constitu-
tions—state and federal—establish the judiciary as a
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separate branch of government, both for resolving con-
flicts between citizens and as a check on the other two
branches of government. See Casey v. Lamont, supra,
338 Conn. 503 (‘‘[t]he constitution . . . prescribe[es]
limitations and duties for each branch that are essential
to each branch’s independence and performance of
assigned powers’’ (internal quotation marks omitted)).
Citizens and taxpayers have sufficient confidence in
the judicial branches of government that they tolerate
being taxed for, and permit their elected representatives
to fund, this system of justice. It is important enough
to the people of Connecticut particularly that our courts
should be available to resolve disputes, including those
brought by persons claiming aggrievement as a result
of the actions of their government, that they have
enshrined this value in the open courts provision of our
state constitution. See Conn. Const., art. I, § 10;10 see
also Sabino v. Ruffolo, 19 Conn. App. 402, 408, 562 A.2d
1134 (1989) (‘‘Connecticut’s constitution specifically
assures the citizens under its protection that the state’s
courts will be open for the resolution of their disputes’’).

It is well understood that Connecticut courts, like
the federal courts, limit themselves to ruling on cases
or controversies. See, e.g., Travelers Casualty & Surety
Co. of America v. Netherlands Ins. Co., 312 Conn. 714,
730, 95 A.3d 1031 (2014). However, because ‘‘our state
constitution contains no ‘case or controversy’ require-
ment like that found in article three of the United States
[c]onstitution’’; Connecticut Assn. of Health Care Facil-
ities, Inc. v. Worrell, 199 Conn. 609, 613, 508 A.2d 743
(1986); unlike the federal courts, we do not concern
ourselves with the question of whether our jurisdic-
tional principles—e.g., standing, ripeness, mootness

10 The constitution of Connecticut, article first, § 10, provides: ‘‘All courts
shall be open, and every person, for an injury done him in his person,
property or reputation, shall have remedy by course of law, and right and
justice administered without sale, denial or delay.’’
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and political question—derive from the constitution
itself or from prudential considerations. Cf. E. Chemeri-
nsky, ‘‘A Unified Approach to Justiciability,’’ 22 Conn.
L. Rev. 677, 691–92 (1990). Rather, the jurisdictional
boundaries of our courts, including ‘‘[o]ur mootness
jurisprudence,’’ have ‘‘evolved under our common law.’’
State v. McElveen, 261 Conn. 198, 212, 802 A.2d 74
(2002).11

Practically, this means that Connecticut courts will
rule only on live controversies—i.e., those in which the
parties before us require resolution. Cf. Wendy V. v.
Santiago, 319 Conn. 540, 544–45, 125 A.3d 983 (2015)
(‘‘[A]n actual controversy must exist not only at the time
the appeal is taken, but also throughout the pendency
of the appeal. . . . When, during the pendency of an
appeal, events have occurred that preclude an appellate

11 As such, although we often borrow from federal case law, our jurisdic-
tional jurisprudence is our own. See State v. McElveen, supra, 261 Conn.
210 (reviewing federal mootness jurisprudence to inform court’s application
of collateral consequences doctrine). For example, our application of the
capable of repetition, yet evading review standard varies slightly from the
federal courts. ‘‘Although the phrase ‘capable of repetition, yet evading
review’ comes from the United States Supreme Court case of Southern
Pacific Terminal Co. v. Interstate Commerce Commission, 219 U.S. 498,
515, 31 S. Ct. 279, 55 L. Ed. 310 (1911), and was further developed by that
court in Weinstein v. Bradford, 423 U.S. 147, 149, 96 S. Ct. 347, 46 L. Ed.
2d 350 (1975), we have historically exercised our authority to develop our
own criteria for the application of this exception to mootness. Under federal
law, the exception applies only [when] two elements combine: (1) the chal-
lenged action was in its duration too short to be fully litigated prior to its
cessation or expiration; and (2) in the absence of a class action, there was
a reasonable expectation that the complaining party would be subjected to
the same action again.’’ Loisel v. Rowe, supra, 233 Conn. 379. Our courts
have adopted as a third requirement that the question must have ‘‘some
public importance . . . .’’ Id., 382. As to the voluntary cessation exception,
although there is scant case law in Connecticut on this exception, our court’s
application of it is consistent with the underlying federal rationale, namely,
that the ‘‘found[ing] . . . principle [of the voluntary cessation doctrine is]
that a party should not be able to evade judicial review, or to defeat a
judgment, by temporarily altering questionable behavior.’’ (Internal quota-
tion marks omitted.) Boisvert v. Gavis, supra, 332 Conn. 139; see also part
II B of this opinion.
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court from granting any practical relief through its dis-
position of the merits, a case has become moot.’’ (Inter-
nal quotation marks omitted.)). Like the federal courts,
‘‘[w]e do not give advisory opinions’’; we do not ‘‘sit as
roving commissions assigned to pass judgment on the
validity of legislative enactments’’ (internal quotation
marks omitted) Bell Atlantic Mobile, Inc. v. Dept. of
Public Utility Control, 253 Conn. 453, 490, 754 A.2d
128 (2000); and we ‘‘do not exercise general legal over-
sight of the Legislative and Executive Branches, or of
private entities.’’ Transunion LLC v. Ramirez, U.S.

, 141 S. Ct. 2190, 2203, 210 L. Ed. 2d 568 (2021).

Reticence under these circumstances is borne of
sound judicial policy. First, we ensure ‘‘that judicial
decisions [that] may affect the rights of others are
forged in hot controversy, with each view fairly and
vigorously represented.’’ (Internal quotation marks
omitted.) State v. McElveen, supra, 261 Conn. 204. And
even when, as in the present case, we have little reason
to doubt the temperature of the controversy, when the
case implicates the actions of the legislature or the
executive, prudence counsels that we ‘‘limit the role of
the unelected judiciary and . . . minimize oversight of
the other branches of government.’’ E. Chemerinsky,
supra, 22 Conn. L. Rev. 693–94. In cases such as the
present one, this ‘‘recognized policy of self-restraint’’
is also consistent with ‘‘the basic judicial duty to eschew
unnecessary determinations of constitutional ques-
tions.’’ Negron v. Warden, 180 Conn. 153, 166, 429 A.2d
841 (1980). Confidence and trust in our courts—by the
parties and the public—are critical to our judiciary’s
continued credibility. That confidence and trust can be
undercut by a court too reticent to act in the face of a
live and ‘‘hot controversy.’’ So, too, can it be undercut
by a court too eager to jump into such a fray.

Thus, our charge is to resolve only live disputes, no
matter how interesting the moot issues presented might
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be to us or to the parties before us, or how important
the case might have been at an earlier time. To do
otherwise risks embroiling our courts in imagined con-
troversies or those already resolved, along with use-
lessly expending judicial resources better put to
resolving other parties’ cases. See, e.g., Note, ‘‘The
Mootness Doctrine in the Supreme Court,’’ 88 Harv. L.
Rev. 373, 376 (1974).

The political branches have repealed the mask man-
date at issue, and any opinion we might provide regard-
ing the legality of such a moot controversy might
appear, unnecessarily, either to weaken or to fortify
the authority of those branches. This is to be avoided.
Should circumstances revive the controversy that
prompted the plaintiffs’ lawsuit or give rise to contro-
versies like it, our courts—including this court—have
shown that they are capable of hearing and ruling on
the matter with alacrity when conditions dictate and
when called on by the parties to do so.12

The appeal is dismissed.

In this opinion the other justices concurred.

MICHAEL DEVINE, ADMINISTRATOR (ESTATE
OF TIMOTHY DEVINE) v. LOUIS

FUSARO, JR., ET AL.
(SC 20633)

Robinson, C. J., and McDonald, D’Auria, Mullins and Ecker, Js.

Argued November 22, 2022—officially released January 18, 2023*

12 We note that, in Casey v. Lamont, supra, 338 Conn. 479, less than seven
months passed from the commencement of the parties’ action to this court’s
announced judgment in a brief, per curiam ruling after oral argument. See
id., 486, 488. Within that time, the parties tried the case, the trial court
issued a written decision, the plaintiffs appealed, and we accepted briefs
and heard oral argument. A full opinion by this court affirming the trial
court’s judgment in favor of the defendants followed approximately three
months after our per curiam ruling. See id., 481, 488.

* January 18, 2023, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.



Page 32 CONNECTICUT LAW JOURNAL January 31, 2023

JANUARY, 202330 346 Conn. 29

Devine v. Fusaro

Procedural History

Action to recover damages for the wrongful death of
the plaintiff’s decedent as a result of the defendants’
alleged recklessness and gross negligence, brought to
the Superior Court in the judicial district of New Lon-
don, where the court, Knox, J., granted the defendants’
motion to dismiss and rendered judgment thereon, from
which the plaintiff appealed to the Appellate Court,
DiPentima, C. J., and Keller and Norcott, Js., which
affirmed the trial court’s judgment; thereafter, the
Appellate Court granted the plaintiff’s motion for recon-
sideration; subsequently, the Appellate Court, Prescott,
Cradle and DiPentima, Js., reversed the trial court’s
judgment and remanded the case for further proceed-
ings, and the defendants, on the granting of certifica-
tion, appealed to this court. Appeal dismissed.

Michael K. Skold, deputy solicitor general, with
whom, on the brief, were William Tong, attorney gen-
eral, Clare Kindall, former solicitor general, Alayna
M. Stone, associate attorney general, and Colleen B.
Valentine, assistant attorney general, for the appel-
lants (defendants).

Trent A. LaLima, with whom was Virginia M. Gil-
lette, for the appellee (plaintiff).

Opinion

PER CURIAM. On July 24, 2012, the decedent, Timo-
thy Devine, fatally shot himself with a handgun after
state police officers fired nonlethal ammunition at him
in an unsuccessful effort to cause him to drop or to
surrender his weapon. The plaintiff, Michael Devine, as
administrator of the decedent’s estate,1 filed a wrongful

1 The case captions in the trial court, the Appellate Court, and this court
list Michael Devine, in his official capacity as the administrator of the estate
of the decedent, as the named plaintiff, but the summons and operative
complaint listed the estate of the decedent as the named plaintiff. During
oral argument before this court, the issue was raised whether the plaintiff
had standing to invoke the subject matter jurisdiction of the courts given
that an estate is not a legal entity capable of filing suit. Compare Estate of
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death action against four state police officers—the
defendants, Louis Fusaro, Jr., Steven Rief, Michael
Avery, and Kevin Cook—alleging that their intentional,
reckless, or grossly negligent conduct caused the death
of the decedent. The defendants moved to dismiss the
action, claiming that it was barred by the doctrine of
sovereign immunity or, alternatively, the statutory grant
of immunity set forth in General Statutes § 4-165. The
trial court granted the defendants’ motion to dismiss,
concluding that the plaintiff’s action was barred by the
doctrine of sovereign immunity pursuant to the four
factor test set forth in Spring v. Constantino, 168 Conn.
563, 568, 362 A.2d 871 (1975). See id. (articulating ‘‘the
following criteria for determining whether [a] suit is,
in effect, one against the state and cannot be maintained
without its consent: (1) a state official has been sued;
(2) the suit concerns some matter in which that official
represents the state; (3) the state is the real party against
whom relief is sought; and (4) the judgment, though
nominally against the official, will operate to control the
activities of the state or subject it to liability’’ (internal
quotation marks omitted)).

The Appellate Court reversed the judgment of the
trial court, reasoning that the Spring test does not apply

Rock v. University of Connecticut, 323 Conn. 26, 32, 144 A.3d 420 (2016)
(‘‘It is well established that an estate is not a legal representative. . . . Not
having a legal existence, it can neither sue nor be sued.’’ (Internal quotation
marks omitted.)), with Estate of Brooks v. Commissioner of Revenue Ser-
vices, 325 Conn. 705, 706 n.1, 159 A.3d 1149 (2017) (subject matter jurisdic-
tion exists, despite naming estate as plaintiff, if action is maintained on
behalf of estate by legal entity), cert. denied, U.S. , 138 S. Ct. 1181,
200 L. Ed. 2d 314 (2018). Because we dismiss the certified appeal, we do
not resolve this issue, but the parties and the trial court may address it on
remand. See, e.g., Reinke v. Sing, 328 Conn. 376, 382, 179 A.3d 769 (2018)
(‘‘Subject matter jurisdiction involves the authority of the court to adjudicate
the type of controversy presented by the action before it. . . . The subject
matter jurisdiction requirement may not be waived by any party, and also
may be raised by a party, or by the court sua sponte, at any stage of the
proceedings . . . .’’ (Internal quotation marks omitted.)).
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because the operative complaint unequivocally stated
that ‘‘[t]he defendants are sued in their individual capa-
cit[ies].’’ (Internal quotation marks omitted.) Devine v.
Fusaro, 205 Conn. App. 554, 576, 259 A.3d 655 (2021);
see id., 585. Alternatively, the Appellate Court deter-
mined that the trial court misapplied the third factor
of the Spring test because it ‘‘was required to give far
greater weight to the fact that the plaintiff specifically
pleaded that he brought the action against the defen-
dants in their individual capacities.’’ Id., 582–83. Accord-
ingly, the Appellate Court reversed the trial court’s
judgment and remanded the case with direction to ‘‘con-
sider the remaining ground raised in the motion [to
dismiss], namely, whether the plaintiff’s complaint suffi-
ciently alleges reckless, wanton, or malicious conduct
such that, if proven, the defendants would not be enti-
tled to statutory immunity under § 4-165.’’ Id., 585. We
granted the defendants’ petition for certification to
appeal, limited to the following issue: ‘‘Did the Appellate
Court correctly conclude that, when a court determines
whether sovereign immunity bars a claim against state
officials or employees for actions taken in the exercise
of their duties, the [Spring] test . . . ‘has no applicabil-
ity’ when a plaintiff designates that the state officials
or employees have been sued in their individual capaci-
ties?’’ Devine v. Fusaro, 339 Conn. 904, 260 A.3d
1224 (2021).

After examining the entire record on appeal and con-
sidering the briefs and oral arguments of the parties,
we have determined that that the appeal should be
dismissed on the ground that certification was improvi-
dently granted.

The appeal is dismissed.
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SCHAGHTICOKE TRIBAL NATION v. STATE
OF CONNECTICUT ET AL.

The plaintiff’s petition for certification to appeal from
the Appellate Court, 215 Conn. App. 384 (AC 43811),
is denied.

ROBINSON, C. J., and D’AURIA and ECKER, Js., did
not participate in the consideration of or decision on
this petition.

John R. Weikart and James P. Sexton, in support of
the petition.

Daniel M. Salton and Michael W. Lynch, assistant
attorneys general, in opposition.

Decided January 17, 2023

ROFIO GREENFIELD v. COMMISSIONER
OF CORRECTION

The petitioner Rofio Greenfield’s petition for certifi-
cation to appeal from the Appellate Court, 216 Conn.
App. 596 (AC 43779), is denied.

Robert L. O’Brien, assigned counsel, in support of
the petition.

Sarah Hanna, senior assistant state’s attorney, in
opposition.

Decided January 17, 2023

STATE OF CONNECTICUT v. MARCELLO E.

The defendant’s petition for certification to appeal
from the Appellate Court, 216 Conn. App. 1 (AC 44211),
is granted, limited to the following issues:

901
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‘‘1. Did the Appellate Court correctly conclude that
the trial court had not abused its discretion by admitting
evidence of uncharged misconduct to establish intent
in the present case?

‘‘2. Did the Appellate Court correctly conclude that
any error in the trial court’s admission of evidence of
uncharged misconduct was harmless?’’

ROBINSON, C. J., and ALEXANDER, J., did not par-
ticipate in the consideration of or decision on this
petition.

John R. Weikart, assigned counsel, and Emily
Graner Sexton, assigned counsel, in support of the
petition.

Kathryn W. Bare, senior assistant state’s attorney,
in opposition.

Decided January 17, 2023

CRYSTAL HORROCKS ET AL. v.
KEEPERS, INC., ET AL.

The defendants’ petition for certification to appeal
from the Appellate Court, 216 Conn. App. 275 (AC
44321), is denied.

MULLINS and KAHN, Js., did not participate in the
consideration of or decision on this petition.

Stephen R. Bellis, in support of the petition.

Kenneth J. Krayeske, in opposition.

Decided January 17, 2023
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CHRISTINE DOWNING v. EMMANUEL
DRAGONE ET AL.

The petition of the defendant Dragone Classic Motor-
cars, Inc., for certification to appeal from the Appellate
Court, 216 Conn. App. 306 (AC 44416), is denied.

David V. DeRosa and Edward T. Murnane, Jr., in
support of the petition.

Jeffrey Hellman, in opposition.

Decided January 17, 2023

STATE OF CONNECTICUT v. GREGORY
E. MCLAURIN

The defendant’s petition for certification to appeal
from the Appellate Court, 216 Conn. App. 449 (AC
44523), is granted, limited to the following issue:

‘‘Did the Appellate Court properly uphold the trial
court’s denial of the defendant’s motion to suppress the
one-on-one showup identification of the defendant?’’

Daniel J. Krisch, assigned counsel, in support of
the petition.

Nathan J. Buchok, deputy assistant state’s attorney,
in opposition.

Decided January 17, 2023

CITY OF WATERBURY v. ADMINISTRATOR,
UNEMPLOYMENT COMPENSATION

ACT ET AL.

The plaintiff’s petition for certification to appeal from
the Appellate Court, 216 Conn. App. 717 (AC 44635),
is denied.
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MULLINS and KAHN, Js., did not participate in the
consideration of or decision on this petition.

Daniel J. Foster, corporation counsel, in support of
the petition.

Richard T. Sponzo, assistant attorney general, in
opposition.

Decided January 17, 2023

ALAN FISCHER ET AL. v. PEOPLE’S
UNITED BANK, N.A., ET AL.

The named plaintiff’s petition for certification to
appeal from the Appellate Court, 216 Conn. App. 426
(AC 44872), is denied.

McDONALD and KAHN, Js., did not participate in
the consideration of or decision on this petition.

Laurence V. Parnoff, Jr., in support of the petition.

James T. Shearin and Dana M. Hrelic, in opposition.

Decided January 17, 2023

WENDY M. MAZZA v. SAMUEL T. MAZZA, JR.

The defendant’s petition for certification to appeal
from the Appellate Court, 216 Conn. App. 285 (AC
44984), is granted, limited to the following issue:

‘‘Did the Appellate Court incorrectly conclude that
the trial court had properly determined that the parties’
separation agreement, which provided that ‘the plaintiff
[would] receive 50 [percent] of all awards from [the]
defendant’s workers’ compensation suit,’ clearly and
unambiguously included that portion of such awards
representing payment for the defendant’s medical
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expenses, notwithstanding the plaintiff’s statement to
the trial court when judgment was rendered indicating
that she would not be entitled to a share of the workers’
compensation payments intended for such medical
expenses?’’

Neil R. Marcus and Alexander Copp, in support of
the petition.

Kathy Boufford, in opposition.

Decided January 17, 2023

THE BANK OF NEW YORK MELLON v. CHUCK
MERCIER, ADMINISTRATOR (ESTATE OF

KATHLEEN A. MERCIER), ET AL.

The petition of the defendant Ian Mercier for certifica-
tion to appeal from the Appellate Court, 216 Conn. App.
901 (AC 45202), is denied.

Ian Mercier, self-represented, in support of the
petition.

Victoria L. Forcella, in opposition.

Decided January 17, 2023
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JOSEPH M. BOOTH v. PARK TERRACE II MUTUAL
HOUSING LIMITED PARTNERSHIP ET AL.

(AC 45094)

Alvord, Prescott and Moll, Js.

Syllabus

The plaintiff sought to recover damages for injuries he sustained when he
allegedly tripped and fell on a concrete walkway separating the lawns
of two buildings on a property owned by the defendants P Co. and M
Co. The defendants C Co. and T Co. were hired to work on a rehabilitation
project on the property. The plaintiff alleged that he tripped on the
raised edge of the walkway, which was perpendicular to and abutted
the front sidewalk between the two buildings. He claimed that the raised
edge created a hazardous condition. During the pretrial proceedings, P
Co. and M Co. served the plaintiff with a request for admission pursuant
to the applicable rule of practice (§ 13-22). The request stated that an
attached photograph fairly and accurately depicted the location of the
plaintiff’s fall, and that the alleged proximately causative defect of the
claimed fall as asserted in the complaint was encircled in red on the
photograph. The plaintiff did not answer or object to the request for
admission, and the request for admission was deemed admitted. There-
after, P Co. and M Co. filed an expert witness disclosure, which repre-
sented that the expected testimony of their expert, C, was that the
plaintiff’s fall did not occur on their property but on land owned by the
city of Hartford. Subsequently, the defendants filed motions for summary
judgment, claiming, inter alia, that the plaintiff’s fall occurred on a public
sidewalk owned and maintained by the city of Hartford and that they
had no legal duty to maintain or repair the sidewalk. In support thereof,
they attached an affidavit of C, who averred that he had performed a
comprehensive land survey of the property and that the area circled on
the photograph attached to the request for admission was not private
property of the abutting owner but was a public sidewalk owned and
maintained by the city of Hartford. The defendants further argued that
the exceptions to the general rule absolving property owners of liability
for defective public sidewalks were not applicable, as there was no
ordinance shifting responsibility to the abutting landowner and the plain-
tiff’s complaint had not alleged any ‘‘positive act’’ on behalf of the
defendants that created a defect. The plaintiff filed objections to the
motions for summary judgment, claiming that genuine issues of material
fact existed as to whether he fell on property owned by P Co. and M
Co. and whether C Co. and T Co. were contracted to repair and renovate
the walkway at issue and the abutting sidewalk, thus engaging in a
positive act. Thereafter, the plaintiff filed a request to amend the revised
complaint, in which he sought to include additional allegations as to
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the construction, maintenance, and renovations by the defendants. The
trial court denied the plaintiff’s request to revise and granted the defen-
dants’ motions for summary judgment. On the plaintiff’s appeal to this
court, held:

1. The trial court properly granted the defendants’ motions for summary
judgment, that court having properly determined that there were no
genuine issues of material fact:

a. The trial court properly concluded that there were no genuine issues
of material fact with respect to the extent and location of the defective
condition that caused the plaintiff’s alleged fall: the location of the plain-
tiff’s fall was conclusively established by the request for admission;
moreover, the plaintiff’s claim that the admission established, at most,
the location of the fall, and not the defective condition that caused the
fall, was unavailing, as the court properly relied on the admission as
conclusively establishing that the alleged defect was contained with the
red circled area of the photograph.

b. The trial court properly concluded that the plaintiff, as the opposing
party, failed to present evidence demonstrating the existence of some
disputed factual issue as to the ownership or maintenance of the area
in which he allegedly fell: the plaintiff’s submissions of sidewalk citation
and correction records, a demolition plan, and a renovation and repair
plan, did not create a genuine issue of material fact as to whether the
defendants were responsible for keeping the abutting sidewalk in a
safe condition, as the citation and correction records related to other
properties and not to the property at issue, the demolition plan contained
print so small and blurry as to be practically unreadable and, although
the text of that plan failed to explicate the technical design plans, the
plaintiff failed to support his opposition with affidavits or deposition
testimony of fact witnesses with personal knowledge of the plans or the
property, and the renovation and repair plan documents were dated after
the date of the plaintiff’s fall and none of the extensive textual notes or
legends on the plan documents were legible; moreover, representations
by the plaintiff’s counsel as to what was depicted in and the significance
of the text in the demolition plan was not evidence.

c. Contrary to the plaintiff’s contention, the operative complaint did not
allege any positive acts by the defendants involving the area where the
plaintiff fell to bring his claims within the positive act exception to the
common-law rule that an abutting landowner is under no duty to keep
the public sidewalk in front of its property safe: the plaintiff did not
allege that the defendants constructed the walkway or abutting sidewalk
nor did he allege that they undertook any positive act with respect to
the walkway or abutting sidewalk, rather, the plaintiff alleged that the
defendants failed to take affirmative steps to remediate the defective
condition; moreover, the allegation that there existed a walkway that
was raised higher than the abutting sidewalk could not be construed as
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alleging that the defendants, through a positive act, caused the defect
in the sidewalk.

2. The trial court did not abuse its discretion in denying the plaintiff’s request
to amend his revised complaint: that court properly found that permitting
the amendments would prejudice the defendants in that it would alter
the substance of the plaintiff’s claim while the motions for summary
judgment were pending, the motions having already been fully briefed
by all parties, and oral argument on those motions having already been
scheduled; moreover, the plaintiff’s claims that he did not assert new
counts of liability and that his delay in obtaining documents from the
city of Hartford was not unreasonable due to limited access to the city
hall during the pandemic were unavailing, as the trial court properly
determined that permitting the amendments would prejudice the defen-
dants by requiring additional discovery and occasion further delay.

3. This court declined to review the plaintiff’s claim that the trial court
abused its discretion in denying his motion to preclude the expert wit-
ness affidavit offered by P Co. and M Co. in support of their motion for
summary judgment: the plaintiff’s claim was inadequately briefed, as he
devoted only one paragraph of his brief to this claim, and he provided
no analysis in support of his argument.

Argued November 8, 2022—officially released January 31, 2023

Procedural History

Action to recover damages for personal injuries sus-
tained as a result of the defendants’ alleged negligence,
and for other relief, brought to the Superior Court in
the judicial district of Tolland, where the defendants
filed motions for summary judgment; thereafter, the
court, Parkinson, J., denied the plaintiff’s request to
amend the complaint and his motion to preclude the
expert witness affidavit of the named defendant et al.;
subsequently, the court, Parkinson, J., granted the
defendants’ motions for summary judgment and ren-
dered judgment thereon, from which the plaintiff
appealed to this court. Affirmed.

David S. Seidman, for the appellant (plaintiff).

Lawrence L. Connelli, for the appellees (named
defendant et al.).
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Jeffrey D. Bausch, with whom, on the brief, was
Donald W. Doeg, for the appellees (defendant Crosskey
Architects, LLC, et al.).

Opinion

ALVORD, J. The plaintiff, Joseph M. Booth, appeals
from the judgment of the trial court granting motions
for summary judgment filed by the defendants, Park
Terrace II Mutual Housing Limited Partnership and
Mutual Housing Association of Greater Hartford, Inc.
(collectively, owner defendants), and Crosskey Archi-
tects, LLC, and TO Design, LLC (collectively, design
defendants), and denying the plaintiff’s request to
amend his complaint and his motion to preclude expert
testimony. On appeal, the plaintiff claims that the court
(1) improperly rendered summary judgment because
genuine issues of material fact exist, (2) abused its
discretion in denying his request to amend his com-
plaint, and (3) abused its discretion in denying his
motion to preclude the expert affidavit offered in sup-
port of the owner defendants’ motion for summary judg-
ment. We disagree and, accordingly, affirm the judg-
ment of the trial court.

The following procedural history is relevant to our
analysis of the plaintiff’s claims. On or about April 24,
2018, the plaintiff allegedly tripped and fell on a walk-
way separating the lawns of 286 and 290 Park Terrace
in Hartford. In April, 2020, the plaintiff commenced
this action against the owner defendants, owners of
property located at 286 and 290 Park Terrace, and the
design defendants, who were retained to work on a
rehabilitation project at 286 and 290 Park Terrace. The
operative complaint, which is the revised complaint
filed on October 22, 2020,1 contains six counts sounding
in negligence and premises liability.

1 On July 9, 2020, the design defendants filed requests to revise the plain-
tiff’s original complaint. On November 1, 2020, the design defendants moved
for entry of nonsuit against the plaintiff for failure to file a responsive
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In counts one and two, the plaintiff alleged that the
owner defendants ‘‘owned or were in control of and/
or had a duty to maintain the walkway and surrounding
areas where the plaintiff fell.’’ The plaintiff alleged that
he tripped and fell on the walkway separating the lawns
of 286 and 290 Park Terrace. Specifically, he alleged
that his ‘‘left foot caught the raised edge of the concrete
walkway that leads to the rear parking lot. That walk-
way is perpendicular to and abuts the front sidewalk
between 286 and 290 Park Terrace . . . . The concrete
walkway is raised higher than the abutting sidewalks
creating a hazardous condition which led to [the plain-
tiff’s] fall.’’ The plaintiff set forth nine allegations of
negligence that he contended caused his injuries: the
owner defendants ‘‘failed to lower the walkway so that
it was level with the abutting sidewalks . . . failed to
position the slab of the walkway so that it was level
with the abutting sidewalks . . . failed to shave down
the slab of the walkway so it was not higher than the
abutting sidewalks . . . failed to maintain the property
in a reasonably safe condition . . . failed to warn the
plaintiff of the dangerous condition . . . breached
[their] duty to inspect [their] property from time to time
to make sure that no hazards or defects existed or if a
dangerous condition existed . . . failed to inspect
[their] property . . . the conditions had existed for an
unreasonable period of time, yet the defendant[s] had
taken no measure to remedy or correct them; and . . .
[they] knew or in the exercise of reasonable care and
inspection should have known of these conditions and
should have taken measures to remedy and correct
them, but the defendant[s] carelessly and negligently
failed to do.’’ The plaintiff alleged, inter alia, that he
sustained physical injuries, he has undergone serious
medical treatment, his ability to enjoy and participate

pleading to their requests to revise, which motion for nonsuit was denied
by the court after the plaintiff had filed the revised complaint.
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in life’s activities has been severely diminished, and he
has lost wages.

In counts three and four, the plaintiff alleged that
‘‘[a]t all times hereto’’ the design defendants were hired
to rehabilitate certain properties on Park Terrace,
including property located at 286 and 290 Park Terrace.
He alleged that the design defendants were ‘‘responsible
for the construction means, methods, techniques,
sequences and/or procedures of the rehabilitation.’’ He
alleged that the design defendants ‘‘owned, possessed,
controlled or had an interest in and/or [were] responsi-
ble for the maintenance and/or rehabilitation of the
properties located at 286 . . . and 290 Park Terrace.’’
He alleged that the design defendants were responsible
for maintaining the walkway and surrounding areas
where the plaintiff fell. He further alleged that the
design defendants ‘‘reviewed and surveyed the prop-
erty,’’ but failed to or ‘‘did not recommend that the
raised edge of the slab where the plaintiff tripped be
repaired and/or modified.’’ In addition to the nine allega-
tions of negligence set forth against the owner defen-
dants, the plaintiff alleged that the design defendants
‘‘did not place markers or flags to warn the plaintiff of
[the] defective condition.’’

In counts five and six, the plaintiff alleged that ‘‘[o]n
or about April 24, 2018, and at some time prior thereto,’’
the design defendants were ‘‘hired to design and/or
work a rehabilitation plan so that invitees would be
able to safely walk on the walkway and surrounding
areas at the property.’’ He alleged that the design defen-
dants were negligent in that ‘‘[they] failed to design the
rehabilitation plan so that the walkway was level with
the abutting sidewalks . . . failed to design the rehabil-
itation plan so that [the] position of the slab of the
walkway was level with the abutting sidewalks . . .
failed to design the rehabilitation plan so that the slab
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of the walkway was not higher than the abutting side-
walk . . . failed to design the rehabilitation plan so
that the property was in a reasonably safe condition
. . . failed to design the rehabilitation plan so that [the]
plaintiff was warned of the dangerous condition . . .
breached [their] duty to inspect the property from time
to time to make sure that no hazards or defects existed
or if a dangerous condition existed . . . failed to
inspect the property . . . the conditions had existed
for an unreasonable period of time, yet [they] had taken
no measure to remedy or correct them . . . knew or
in the exercise of reasonable care and inspection should
have known of these conditions and should have taken
measures to remedy and correct them, but [they] care-
lessly and negligently failed to do . . . failed to observe
or inspect work in place.’’2

In November, 2020, the owner defendants served the
plaintiff with a request for admission pursuant to Prac-
tice Book § 13-22. The request stated: ‘‘At the time and
place referenced in [the] plaintiff’s complaint, the pho-
tograph attached to Request for Admission #1 of Octo-
ber 20, 2020 (#109), which is marked as ‘Exhibit A’ and
dated May 24, 2018, fairly and accurately depicts the
location of the plaintiff’s claimed fall, and the alleged
proximately causative defect of the claimed fall as
asserted in the complaint, is encircled in red in that
Exhibit A’’3 (request for admission). The plaintiff did
not answer or object to the request for admission. As

2 The defendants filed answers including special defenses. The plaintiff
filed a certificate of closed pleadings on February 22, 2021. Three days later,
on February 25, 2021, the plaintiff, despite having filed a certificate of closed
pleadings, filed replies to the defendants’ special defenses.

3 On October 20, 2020, the owner defendants served the plaintiff with a
first request for admission, in which they incorrectly represented that the
photograph marked as exhibit A was dated June 24, 2018. On November
17, 2020, the plaintiff objected to the first request for admission on the basis
that ‘‘the dates are different.’’ Thereafter, the owner defendants served the
relevant request for admission.
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a result of the plaintiff’s failure to respond, the request
for admission was deemed admitted. See Practice Book
§ 13-23 (a).4

On April 26, 2021, the owner defendants filed an
expert witness disclosure, in which they disclosed Ken-
neth R. Cyr, a professional land surveyor and principal
of Flynn & Cyr Land Surveying, LLC, a company which
had performed a survey of the property (Cyr survey
map). The disclosure stated that Cyr’s expected testi-
mony was ‘‘based on his education, training and experi-
ence, based on his personal familiarity with the property
at issue in this case and its boundaries, based upon the
[Cyr survey map], and based upon the Survey Map and
Zoom-in Survey Map of the subject property, provided
to all counsel of record at the time of this disclosure
of expert.’’ The disclosure represented that ‘‘[i]t is the
opinion of Mr. Cyr that the alleged fall in this case did
not occur on the property of these defendants, but on
city of Hartford owned land.’’

In April, 2021, the owner defendants also filed a joint
motion for summary judgment and memorandum of
law in support of that motion. Therein, they argued that
the plaintiff’s alleged fall occurred on a public sidewalk
owned and maintained by the city of Hartford. In sup-
port of that contention, the owner defendants attached
an affidavit of Cyr, who averred that he and his firm
had performed a comprehensive land survey of the
property. Cyr averred that he carefully had reviewed
the survey map and the photograph that was attached
to the request for admission. Cyr averred that the ‘‘area

4 Practice Book § 13-23 provides in relevant part: ‘‘(a) Each matter of
which an admission is requested is admitted unless, within thirty days after
the filing of the notice required by Section 13-22 (b), or within such shorter
or longer time as the judicial authority may allow, the party to whom the
request is directed files and serves upon the party requesting the admission
a written answer or objection addressed to the matter, signed by the party
or by his attorney. . . .’’
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within the red circle on that photograph, Exhibit A, is
not private property of the abutting owner; rather, it is
very clearly public sidewalk based on the Survey Map.
The area encircled in red on Exhibit A is within the
public right-of-way. . . . That area within the red circle
on the photograph, is owned and maintained by the
[c]ity of Hartford, and not by the abutting landowner.’’
(Emphasis omitted.)

On the basis of the foregoing evidence, the owner
defendants argued that the alleged fall occurred within
the public right-of-way, not on private property, and
that, therefore, they had no legal duty to maintain or
repair the sidewalk. They further argued that the excep-
tions to the general rule absolving property owners of
liability for defective public sidewalks were not applica-
ble, as there was no ordinance shifting responsibility
to the abutting landowner and the plaintiff’s complaint
had not alleged any ‘‘positive act’’ on behalf of the
defendants that created a defect.

The design defendants also filed a joint motion for
summary judgment and memorandum of law in support
of their motion, in which they represented that they
joined fully in the motion for summary judgment, mem-
orandum of law, and supporting exhibits filed by the
owner defendants. The design defendants reiterated the
owner defendants’ arguments, arguing that they had no
duty to maintain property owned by the city of Hartford
and that the plaintiff had alleged no positive act by
them.

On July 2, 2021,5 the plaintiff filed objections to the
defendants’ motions for summary judgment. The plain-
tiff asserted that the owner defendants ‘‘constructed

5 On May 21, 2021, the deadline contained in the scheduling order for
filing his response to the motions for summary judgment, the plaintiff filed
a motion for extension of time. Over the defendants’ objections, the court
granted the plaintiff an extension until July 2, 2021. Oral argument on the
motions originally was scheduled for June 29, 2021, but was continued, to
allow time for the objections, until July 7, 2021, leaving the defendants one
business day to file their reply briefs.
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the abutting sidewalk, repaired it, maintained it, and
have corrected various sidewalk citations relating to the
abutting sidewalk.’’ The plaintiff argued that genuine
issues of material fact existed with respect to whether
the plaintiff fell on the owner defendants’ property or on
an abutting sidewalk; whether the hazardous condition
consisted of the entire walkway, which he contended
was steeply sloped, or only the raised lip at the end of
the walkway; whether the owner defendants, in con-
structing both the walkway and the abutting sidewalk
and correcting various sidewalk citations issued by the
city, had engaged in positive acts that imposed a duty
on the owner defendants; and whether the owner defen-
dants, in constructing the walkway and the abutting
sidewalk and correcting the sidewalk citations, had pos-
session and control over the area in which the plain-
tiff fell.

The plaintiff further argued that the following docu-
ments demonstrated genuine issues of material fact: a
Survey and Demolition Plan dated May 8, 2001 (2001
demolition plan) purportedly showing that the owner
defendants undertook substantial renovation and reha-
bilitation work on the property, which the plaintiff con-
tended included constructing the subject walkway and
the entire abutting sidewalk; sidewalk citation and cor-
rection records; and a layout and demolition plan dated
April 25, 2018 (2018 renovation and repair plan), which
the plaintiff contended included repairing walkways
and the abutting sidewalk. In support of his objection
to the owner defendants’ motion for summary judg-
ment, the plaintiff filed his own affidavit, in which he
averred that he had obtained the 2001 demolition plan,
the 2018 renovation and repair plan, and the sidewalk
citation and correction records from the city or its web-
site and part of the 2018 renovation and repair plan from
his employer during the course of his employment.6 The

6 The plaintiff averred: ‘‘When I tripped and fell, I was an invitee for testing
and data collection purposes for my employer Home Energy Technologies
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plaintiff’s affidavit also stated: ‘‘I believe that based
on the evidence submitted, my fall occurred on the
[w]alkway maintained and controlled by [the] defen-
dants and/or their agents, and that their negligence
caused the hazardous condition that resulted in my
substantial injuries.’’ He also submitted other docu-
ments as exhibits in support of his objection to the
owner defendants’ motion for summary judgment.

In his objection to the design defendants’ motion for
summary judgment, which was not accompanied by
any affidavits or exhibits, the plaintiff asserted that
genuine issues of material fact included: whether the
design defendants, having been contracted to repair
and renovate the walkway and abutting sidewalk,
engaged in a positive act over the abutting sidewalk;
whether the design defendants had possession and con-
trol over the walkway and/or abutting sidewalk;
whether the design defendants, through their repair and
renovation work on the walkway and abutting sidewalk,
created the hazardous condition that caused the plain-
tiff’s trip and fall; whether the design defendants failed
to warn the plaintiff of the hazardous condition that
they knew or should have known about; and the extent
and scope of the hazardous condition, whether it was
the entire walkway and its steep slope, or limited to
the end slab of the walkway with its raised lip. The
plaintiff also asserted that the design defendants failed
to warn him of the hazardous condition and argued that
the design defendants had failed to respond to this
allegation of negligence.

(HERS Rating firm), which was contracted by the [d]efendants (Crosskey
and Mutual Housing Association of Greater Hartford) for rating and certifica-
tion services of the [fourteen] buildings that are known as the Park Terrace
II development . . . . I relied on building plans drafted by [the] defendant
Crosskey . . . and site surveys drafted by [the] defendant TO Design to
verify, test and inspect various stages of the renovation and repair process
of the [fourteen] properties. I was not warned by the [d]efendants of the
hazardous condition on the walkway.’’
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On July 7, 2021, the defendants filed replies to the
plaintiff’s objections. The owner defendants argued that
the plaintiff’s affidavit was insufficient to authenticate
the documents that he filed as exhibits, which contained
hearsay, and that the affidavit was inadmissible to the
extent that the plaintiff asserted, without personal
knowledge, that he ‘‘believe[d]’’ that he fell on property
‘‘maintained or controlled by the defendants.’’ The
owner defendants further argued that the plaintiff had
failed to plead any alleged defect in the slope of the
walkway or any positive acts of the defendants. The
design defendants reiterated these arguments and addi-
tionally argued that, even if the court determined that
the exhibits filed in support of the plaintiff’s objection
and affidavit were admissible, the exhibits failed to
demonstrate a genuine issue of material fact.

Oral argument on the motions for summary judgment
was scheduled for July 7, 2021. On that date, the parties
appeared before the court and the plaintiff’s counsel
orally requested an additional two week continuance
of oral argument and to file a surreply brief.7 The court
granted the plaintiff’s requests and the defendants’
ensuing request to file an additional surreply following
the plaintiff’s surreply. The court rescheduled oral argu-
ment for August 12, 2021.

7 In support of his request for a continuance, the plaintiff’s counsel repre-
sented that the defendants’ reply briefs had been filed on the morning of
the hearing and he would like the opportunity to file a surreply; he did not
have the opportunity to review what the defendants had filed because he
attended a funeral for a family member of a paralegal from his office and
also experienced a death in his own family; and that his understanding was
that the scheduled proceeding was for a status conference, not oral argument
on the motions for summary judgment. Counsel for the owner defendants
objected to the requested continuance, noting that he was prepared to argue
the motion despite having been afforded only one business day to file his
reply brief; see footnote 5 of this opinion; and that the plaintiff’s counsel
had not contacted him about the continuance request. The court granted
the requested continuance on the basis of the deaths experienced by the
plaintiff’s counsel and granted his request for time to file a surreply.
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In his surreply, the plaintiff not only argued that his
original submissions were sufficient to demonstrate a
genuine issue of material fact, but he also submitted
his amended affidavit together with copies, certified
by city officials, of the 2001 demolition plan, the 2018
renovation and repair plan, and the sidewalk citation
and correction records. With respect to his complaint,
he argued in his surreply that the operative complaint
alleged that the entire walkway constituted the hazard-
ous condition and that the defendants had engaged in
positive acts, but he also filed a request to amend his
complaint to ‘‘conform such allegations to the evidence
recently discovered . . . that the defendants did in fact
construct the abutting sidewalk, walkway, and maintain
them.’’8 Last, he noted in his surreply that he had sought
to depose the owner defendants’ expert, but that the
owner defendants had filed a motion for protective
order. In his surreply directed to the design defendants,
the plaintiff additionally argued that these defendants
knew of the hazardous condition as evidenced by their
plans including a correction to the slope of the abutting
sidewalk and walkway. The plaintiff argued that the
design defendants failed to adequately identify and
warn the plaintiff of the hazard.

The defendants filed surreplies to the plaintiff’s surre-
ply. The owner defendants reiterated that there was no
genuine issue of material fact that the plaintiff’s claimed
fall occurred on a city sidewalk. The design defendants
argued, inter alia, that they did not ‘‘have a duty of care
to identify hazardous conditions outside the property
boundaries,’’ i.e., on the public sidewalk. They further
argued that the 2018 renovation and repair plan is dated

8 All defendants objected to the request for leave to amend the complaint,
the plaintiff filed a reply, and the court denied the request to amend. See
part II of this opinion. On August 11, 2021, the plaintiff also filed a motion
to preclude Cyr’s expert witness affidavit and memorandum of law in support
thereof, which motion the court denied. See part III of this opinion.
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after the date of the plaintiff’s alleged fall and, therefore,
it could not form the basis of any positive act on behalf
of the design defendants. Oral argument was held on
August 12, 2021.

On October 14, 2021, the court granted the defen-
dants’ motions for summary judgment, rendering sum-
mary judgment in favor of the defendants on all counts.
In its memorandum of decision, the court first deter-
mined that the defendants had satisfied their initial
burden as movants for summary judgment. The court
discussed the owner defendants’ request for admission
and the plaintiff’s failure to respond thereto. The court
determined that ‘‘it has been conclusively established
that the photo[graph] marked in exhibit A of the request
for admission fairly and accurately depicts the location
of the plaintiff’s fall and the alleged defect is contained
within the red encircled area of the photograph.’’ The
court also summarized Cyr’s affidavit, in which Cyr
averred that the ‘‘area within the red circle in [e]xhibit
A of the defendant’s request for admission is not private
property of the abutting landowner, but rather is a pub-
lic sidewalk.’’ The court additionally noted Cyr’s deter-
mination that the ‘‘area within the red circle on the
photograph is owned and maintained by the city of
Hartford, not the abutting landowner.’’ On the basis of
the request for admission and Cyr’s affidavit, the court
determined that the defendants had sustained their bur-
den of demonstrating that ‘‘there is no genuine issue
of material fact that the plaintiff’s alleged fall occurred
in the red-circled area of the request for admission, and
that area is not owned and maintained by the defen-
dants.’’

Having concluded that the defendants met their initial
burden, the court turned to whether the plaintiff had
presented evidence establishing the existence of a dis-
puted factual issue. The court first considered the plain-
tiff’s affidavit, which it found flawed in two ways. First,
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the court found that ‘‘the plaintiff’s affidavit is self-
serving as it is made by a party to the action’’ and,
therefore, was insufficient to create a genuine issue of
material fact. Second, the court stated that the plaintiff’s
averment that his fall ‘‘occurred on the walkway main-
tained and controlled by [the] defendants and/or their
agents, and that their negligence caused the hazardous
condition,’’ amounted to a conclusory statement that
lacked evidentiary support.

Next, the court turned to the exhibits submitted by
the plaintiff. Specifically, the court considered the 2001
demolition plan, the 2018 renovation and repair plan,
and the sidewalk citation and correction records.9 The
court assumed, without deciding, that the exhibits sub-
mitted together with the plaintiff’s surreply were ‘‘suffi-
cient to consider in support of the plaintiff’s objection,’’
but found that such evidence failed to ‘‘establish a genu-
ine issue of material fact regarding the location of the
plaintiff’s fall, and who owns or controls the area where
the plaintiff fell.’’ The court viewed the exhibits in light
of the plaintiff’s arguments that the 2001 demolition
plan showed that the defendants constructed the walk-
way and abutting sidewalk and that the 2018 renovation
and repair plan showed plans to correct the slope of
the walkway meeting the abutting sidewalk. The court
found that the plaintiff’s arguments were flawed
‘‘because these defects, modifications, and/or correc-
tions are not apparently clear from the face of the plans,
and there is no affidavit from an individual with per-
sonal knowledge of the area that can attest to what the
plaintiff argues is contained with the plans. Without
more, these are merely the plaintiff’s own interpreta-
tions and assertions of the 2001 and 2018 plans and

9 The court also considered the unofficial property record cards for 286-
288 Park Terrace and 290 Park Terrace, which the plaintiff submitted as
exhibit D to his affidavit. The court noted that ‘‘[t]he plaintiff makes no
arguments in any of his filings regarding how these property cards create
a genuine issue of material fact.’’
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cannot create any genuine issue of material fact regard-
ing the plaintiff’s fall.’’

With respect to the sidewalk citation and correction
records, the court stated that the records showed that
the owner defendants were issued citations related to
other addresses along Park Terrace, but that the record
provided by the plaintiff lacked any reference to the
property at issue, 286 and 290 Park Terrace. Thus, the
court determined that such evidence ‘‘[did] not create
a genuine issue of fact as to whether there was a defect,
or whether the defendants were responsible for keeping
the abutting sidewalk at 286 and 290 Park Terrace in
a safe condition.’’ Having reviewed the evidence submit-
ted by the plaintiff, the court determined that there was
no genuine issue of material fact.

The court next set forth the general rule that abutting
landowners generally are not liable for injuries sus-
tained on a defective public sidewalk. The court then
addressed the plaintiff’s argument that the exception
to the general rule, in situations in which the defect in
the sidewalk was caused by an affirmative or positive
act of the landowner, applied.10 Specifically, the plaintiff
had argued ‘‘that the defendants constructed both the
walkway and abutting sidewalk in 2001 and that the
defendant ha[d] maintained, repaired, and renovated
both the walkway and the abutting sidewalk.’’ The court
rejected this argument on the basis that the plaintiff
failed to allege in his complaint that the defendants
constructed the walkway or abutting sidewalk.

Accordingly, the court rendered judgment in favor of
the defendants. This appeal followed. Additional facts
and procedural history will be provided as necessary.

10 The court noted that the plaintiff did not claim that the other exception
to the general rule, where a statute or ordinance shifts liability to the land-
owner, was applicable.
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I

With respect to the trial court’s decision granting the
defendant’s motion for summary judgment, the plaintiff
claims that the court improperly determined that no
genuine issues of material fact existed. Specifically, the
plaintiff contends that there are genuine issues of mate-
rial fact with respect to the scope and extent of the
physical characteristics and location of the hazardous
condition; whether the abutting sidewalk was a munici-
pal sidewalk, whose obligation it was to maintain the
sidewalk, and who was in possession and control over
the location of the plaintiff’s fall;11 and whether the
defendants engaged in positive acts. We disagree with
the plaintiff.

We first set forth the applicable standard of review
and principles of law. ‘‘The standards governing our
review of a trial court’s decision to grant a motion for
summary judgment are well established. Practice Book
[§ 17-49] provides that summary judgment shall be ren-
dered forthwith if the pleadings, affidavits and any other
proof submitted show that there is no genuine issue as
to any material fact and that the moving party is entitled
to judgment as a matter of law. . . . In deciding a
motion for summary judgment, the trial court must view
the evidence in the light most favorable to the nonmov-
ing party. . . . The party seeking summary judgment
has the burden of showing the absence of any genuine
issue [of] material facts which, under applicable princi-
ples of substantive law, entitle him to a judgment as a
matter of law . . . and the party opposing such a
motion must provide an evidentiary foundation to dem-
onstrate the existence of a genuine issue of material
fact. . . . A material fact . . . [is] a fact which will

11 Although the plaintiff briefs possession and control separately, we dis-
cuss the purported issues surrounding ownership, maintenance, and posses-
sion and control together. See part I B of this opinion.
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make a difference in the result of the case. . . . When
. . . the trial court draws conclusions of law, our
review is plenary and we must decide whether its con-
clusions are legally and logically correct and find sup-
port in the facts that appear in the record.’’ (Citation
omitted; internal quotation marks omitted.) Robinson v.
Cianfarani, 314 Conn. 521, 524–25, 107 A.3d 375 (2014).

‘‘The essential elements of a cause of action in negli-
gence are well established: duty; breach of that duty;
causation; and actual injury. . . . The existence of a
duty is a question of law and only if such a duty is
found to exist does the trier of fact then determine
whether the defendant violated that duty in the particu-
lar situation at hand. . . . Because the court’s determi-
nation of whether the defendant owed a duty of care
to the plaintiff is a question of law, our standard of
review is plenary.’’ (Citation omitted; internal quotation
marks omitted.) McFarline v. Mickens, 177 Conn. App.
83, 92, 173 A.3d 417 (2017), cert. denied, 327 Conn. 997,
176 A.3d 557 (2018).

‘‘As a general rule, Connecticut law holds that an
abutting landowner is not liable for injuries sustained
by a traveler on the highway that were caused by the
defective condition of a public sidewalk. . . . There
are two exceptions to the general rule: (1) where a
statute or ordinance shifts liability to the landowner to
keep the sidewalk in a safe condition . . . and (2)
where the affirmative or positive act of the landowner
causes the defect in the sidewalk.’’ (Citations omitted.)
Pollard v. Bridgeport, 204 Conn. App. 187, 198, 252 A.3d
869, cert. denied, 336 Conn. 953, 251 A.3d 992 (2021);
see also Wilson v. New Haven, 213 Conn. 277, 280, 567
A.2d 829 (1989).

A

The plaintiff first contends that there existed genuine
issues of material fact as to the extent and location of
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the defective condition causing his alleged fall. Specifi-
cally, he argues that ‘‘the hazardous condition was not
just the lip causing the fall, but the steep slope of the
entire walkway that contributed to the defective raised
lip on the slab.’’ The plaintiff points to the allegations
of his complaint that his injuries were caused by the
defendants’ failure ‘‘to lower the walkway so that it
was level with the abutting sidewalks.’’ The plaintiff
contends that the court ignored his allegations and sup-
porting evidence, including photographs that depicted
the steep slope and documentary evidence suggesting
that the defendants constructed the walkway. The plain-
tiff argues in the alternative that, even if the entire
walkway does not constitute the hazardous condition,
the ‘‘concrete slab with the raised lip . . . is the hazard-
ous condition.’’ The plaintiff contends that he submitted
evidence that the slab extends onto the owner defen-
dants’ property and, thus, there exist genuine issues of
material fact as to whether the slab is the hazardous
condition, the length of the slab, and whether it extends
onto the owner defendants’ property. The design defen-
dants maintain that the location of the plaintiff’s
claimed fall was conclusively established by the request
for admission and the owner defendants further
respond that the plaintiff’s arguments as to the slab and
entire walkway are therefore irrelevant. We agree with
the defendants.

As noted previously, the owner defendants served
the plaintiff with a request for admission that included
an attached photograph and requested that the plaintiff
admit, inter alia, that the area encircled in red in that
photograph ‘‘fairly and accurately depicts . . . the
alleged proximately causative defect of the claimed fall
as asserted in the complaint . . . .’’ The plaintiff did
not respond to the request. Pursuant to Practice Book
§ 13-23 (a), the plaintiff’s failure to respond to the
request for admission resulted in his admission of the
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matter contained therein. See Bank of America, N.A.
v. Kydes, 183 Conn. App. 479, 488, 193 A.3d 110 (‘‘[t]he
defendant’s failure to timely answer or object to the
requests for admission pursuant to § 13-23 (a), and his
subsequent failure to ask the court for permission to
withdraw or amend those admissions pursuant to [Prac-
tice Book] § 13-24 (a), resulted in his admission of all
the matters as to which admissions were requested’’),
cert. denied, 330 Conn. 925, 194 A.3d 291 (2018). Specifi-
cally, it was admitted that the area encircled in red in
the photograph attached to the request for admission
depicted the alleged defect that proximately caused the
plaintiff’s claimed fall. At no time did the plaintiff seek
permission to withdraw or amend the admission, and
the trial court appropriately recognized in its memoran-
dum of decision that ‘‘it has been conclusively estab-
lished that the photo[graph] . . . fairly and accurately
depicts the location of the plaintiff’s fall and the alleged
defect is contained with the red encircled area of the
photograph.’’

The plaintiff contends in his reply brief that the defec-
tive condition was not established by the request for
admission. He maintains that the admission established,
at most, the location of the fall, not the defective condi-
tion that caused the fall. We reject the plaintiff’s attempt
to minimize the effect of his admission and conclude
that the court properly relied on the admission as con-
clusively establishing that the alleged defect is con-
tained within the red encircled area of the photograph,
which does not encompass the whole slab or the entire
walkway.12 Accordingly, the court properly concluded

12 Last, we note that the plaintiff’s contention that it was the entire walk-
way, or, in the alternative, the entire slab, that constituted the defect is
unavailing for additional reasons, discussed further in part I B and C of this
opinion. First, the plaintiff did not plead any allegations regarding a claimed
‘‘steep slope’’ of the walkway. Second, the plaintiff’s arguments relative to
the slab are premised entirely on the documents submitted in support of
his surreply to the defendant’s motion for summary judgment, which we
determine are insufficient to demonstrate genuine issues of material fact.
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that there were no genuine issues of material fact with
respect to the extent and location of the defective condi-
tion causing the plaintiff’s alleged fall.

B

The plaintiff next contends that the evidence that he
submitted ‘‘unequivocally created an issue of material
fact as to whether the abutting sidewalk was a munici-
pal sidewalk or was owned by the abutting owners
. . . . Moreover, the evidence similarly created an
issue regarding whose responsibility it was to maintain
the abutting sidewalk.’’ In support of this argument, the
plaintiff relies on various sidewalk citations, which he
contends ‘‘shows that both the city, along with [the
owner defendants], determined that the legal obligation
to maintain the abutting sidewalk belonged to [the
owner defendants].’’ He also points to the 2001 demoli-
tion plan as showing that the owner defendants ‘‘con-
structed the abutting sidewalk,’’ and the 2018 renova-
tion and repair plan as showing that the design
defendants negligently designed the walkway. The
owner defendants respond that, because the sidewalk
citations do not relate to the property at issue, the
citations are irrelevant and do not create a genuine
issue of material fact. They further respond that the
2001 demolition plan and 2018 renovation and repair
plan are ‘‘unclear’’ and ‘‘not self-evident’’ and the trial
court properly determined that these documents did
not create a genuine issue of material fact.13 We agree
with the owner defendants.

13 The design defendants argue, inter alia, that neither the 2001 demolition
plan nor the sidewalk citation and correction records create a genuine issue
of material fact as to the design defendants. Specifically, they contend that
the 2001 demolition plan was not prepared by the design defendants and
note that the plaintiff does not allege that they were involved in or prepared
the 2001 demolition plan. Similarly, with respect to the sidewalk citation
and correction records, the design defendants argue that they do not create
a genuine issue of material fact because the plaintiff has not alleged that
they had any involvement with the property in the 1990s.
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The owner defendants submitted with their motion
for summary judgment Cyr’s affidavit, in which he
averred that the ‘‘area within the red circle on that
photograph, Exhibit A, is not private property of the
abutting owner; rather, it is very clearly public sidewalk
based on the Survey Map. The area encircled in red on
Exhibit A is within the public right-of-way. . . . That
area within the red circle on the photograph, is owned
and maintained by the [c]ity of Hartford, and not by
the abutting landowner.’’ (Emphasis omitted.) The trial
court determined, and we agree, that this evidence,
together with the plaintiff’s admission as to the location
and proximate cause of his claimed fall, submitted by
the owner defendants satisfied their initial burden, as
the movants for summary judgment, to establish the
nonexistence of a genuine issue of material fact as to
ownership and maintenance of the sidewalk.

The burden then shifted to the plaintiff, as the non-
moving party, to demonstrate the existence of some
disputed factual issue. Fiano v. Old Saybrook Fire Co.
No. 1, Inc., 332 Conn. 93, 101, 209 A.3d 629 (2019)
(‘‘[o]nce the moving party has met its burden . . . the
opposing party must present evidence that demon-
strates the existence of some disputed factual issue’’).
The plaintiff attempted to satisfy his burden by submit-
ting the sidewalk citation and correction records, the
2001 demolition plan, and the 2018 renovation and
repair plan. As the trial court recognized, the sidewalk
citation and correction records relate to other proper-
ties on Park Terrace, but do not involve the property
at issue. We agree with the trial court that ‘‘[w]hether
the defendants were issued citations for other proper-
ties along Park Terrace does not create a genuine issue
of fact as to whether . . . the defendants were respon-
sible for keeping the abutting sidewalk at 286 and 290
Park Terrace in a safe condition.’’14

14 The plaintiff argues that ‘‘other courts have held that similar sidewalk
citations, in itself, create an issue of material fact as to ownership and



Page 24A CONNECTICUT LAW JOURNAL January 31, 2023

420 JANUARY, 2023 217 Conn. App. 398

Booth v. Park Terrace II Mutual Housing Ltd. Partnership

With respect to the 2001 demolition plan, the plaintiff
argues that ‘‘[o]nly a cursory review without any techni-
cal expertise reveals [that] the walkway and abutting
sidewalk were constructed by [the owner defendants].’’
He represents that on page one of the 2001 demolition
plan, the walkway is not present, but that on page C-
1 of the demolition plan, the walkway area ‘‘shows dots’’
and there are also ‘‘dotted areas’’ ‘‘denoting demolished
or removed.’’ He represents that page two of the 2001
demolition plan shows that the walkway was installed
after the demolition. He concludes: ‘‘[A] cross-reference
on page one (demolition and removal work) and page
two (new work) shows [that the owner defendants]
demolished the previous driveway areas and installed
the walkways between each building.’’

Additionally, the plaintiff argues that the 2001 demoli-
tion plan shows that the owner defendants also con-
structed the abutting sidewalk. He argues: ‘‘The 2001
demolition plan also shows [that the owner defendants]
constructed the abutting sidewalk. A review of page
one of the 2001 demolition plan clearly shows the dots
across the abutting sidewalk which denotes demolished
and removed, as with the walkways. . . . This is high-
lighted. . . . Moreover, the abutting sidewalk is

maintenance responsibilities.’’ The plaintiff cites only one unpublished case
issued by the Appellate Division of the Superior Court of New Jersey, which
involved the question of ‘‘whether a condominium association is obligated
to indemnify a first-floor commercial unit owner in the building for sums
that the commercial entity paid to settle claims brought by a pedestrian
who tripped on an uneven portion of the adjacent public sidewalk.’’ Na v. 369
First Street Condominium Assn., Superior Court of New Jersey, Appellate
Division, Docket No. A-2971-14T3 (May 5, 2016). Although the court refer-
enced a citation, issued following the pedestrian’s accident, to correct the
sidewalk’s condition, the record also included evidence that the condomin-
ium association, which was made up of the four units in a single building,
had repaired the sidewalk and proportionately charged each of the unit
owners for the costs. Id. We conclude that this factually and procedurally
distinguishable case is not in any way persuasive of the plaintiff’s contention
that the sidewalk citations in the current case demonstrate a genuine issue
of material fact.
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denoted ‘All Conc. Walks and Aprons to be Demolished
and Removed (As Shown, Typical).’ . . . This is also
highlighted. . . . This shows the abutting sidewalk,
including aprons, were removed. . . .

‘‘Page two of the demolition plan also clearly shows
that a new abutting sidewalk with aprons was con-
structed as part of the new work. Indeed, the plans
denote ‘4’’ conc. Walk’, the plans for the thickness of
the concrete of the abutting sidewalk. . . . This also
is highlighted. . . . Page two of the 2001 demolition
plans also denoted new curbing on the abutting side-
walk and new aprons, also highlighted. . . . On page
two, the New Child Safe Surfacing is also denoted on
the abutting sidewalk. . . . [The owner defendants]
therefore also constructed the entire abutting side-
walk.’’ (Citations omitted; emphasis omitted.)

We first note that the plaintiff’s argument in his appel-
late brief cites and refers to uncertified reproductions
of portions of the 2001 demolition plan contained in
the appendix to his appellate brief. Further, these uncer-
tified reproductions contain highlighting and handwrit-
ten notations.15 In its memorandum of decision, the trial
court stated that all of its references were to the exhibits
contained in docket entry number 150.00. None of those
exhibits contain highlighting or handwritten notations.
Like the trial court, we consider the exhibits contained

15 At oral argument before the trial court on the motions for summary
judgment, the plaintiff’s counsel referred to certain of the highlighted docu-
ments, which he previously had submitted in connection with his objections
to the motions for summary judgment. When questioned by the court, the
plaintiff’s counsel responded that ‘‘[m]y office’’ had highlighted the docu-
ment.

As noted previously, although the plaintiff argued, in his surreply, that
his original submissions were sufficient to demonstrate a genuine issue
of material fact, he also refiled, at docket entry number 150.00, certified
documents. On appeal, he does not claim that the court erred in confining
its consideration to the documents filed at docket entry number 150.00.
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in docket entry number 150.00 for purposes of determin-
ing whether the plaintiff satisfied his burden of demon-
strating a genuine issue of material fact and we do not
consider the highlighted documents or the plaintiff’s
arguments premised thereon.

Having thoroughly examined the 2001 demolition
plan, we agree with the trial court that it does not
demonstrate a genuine issue of material fact. First,
much of the document contains print so small and
blurry as to be practically unreadable. Aside from the
readability failure, the greater concern is what can be
demonstrated by the document alone. First, the text,
some of which is merely abbreviations, fails to explicate
these technical design plans. The plaintiff’s counsel
points to dotted areas supposedly depicting demolition
and other text on the plan purportedly indicating con-
struction. However, the representations of the plaintiff’s
counsel as to what is depicted in and the significance
of the text on the 2001 demolition plan are not evidence.
See Hudson City Savings Bank v. Hellman, 196 Conn.
App. 836, 863, 231 A.3d 182 (2020) (representations of
counsel that barcode and numbers on envelope consti-
tuted evidence that envelope was sent by regular mail
were not evidence); see also Brusby v. Metropolitan
District, 160 Conn. App. 638, 652 n.12, 127 A.3d 257
(2015) (‘‘[t]his court, as well as our Supreme Court,
repeatedly has stated that representations of counsel
are not evidence’’ (internal quotation marks omitted)).

The owner defendants’16 motion for summary judg-
ment was supported by an expert affidavit, but the
plaintiff did not provide any expert opinion in response
to the averments of the owner defendants’ expert to
establish any genuine issue of material fact. See Kout-
soukos v. Toyota Motor Sales, U.S.A., Inc., 137 Conn.

16 The plaintiff does not argue that the design defendants prepared the
2001 demolition plan or had any involvement whatsoever in that plan. Thus,
we analyze the 2001 demolition plan in relation to the owner defendants only.
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App. 655, 662–64, 49 A.3d 302 (where defendants’ expert
averred that airbag responded properly to accident,
summary judgment was appropriate because plaintiff
failed to offer expert opinion demonstrating airbag was
defective), cert. denied, 307 Conn. 933, 56 A.3d 714
(2012). Nor did the plaintiff support his opposition to
summary judgment with affidavits17 or deposition testi-
mony of fact witnesses with personal knowledge of
the plans or the property. See Salamone v. Wesleyan
University, 210 Conn. App. 435, 443, 270 A.3d 172 (2022)
(‘‘It is not enough . . . for the opposing party merely
to assert the existence of such a disputed issue. Mere
assertions of fact . . . are insufficient to establish the
existence of a material fact and, therefore, cannot refute
evidence properly presented to the court. . . . [T]ypi-
cally [d]emonstrating a genuine issue requires a show-
ing of evidentiary facts or substantial evidence outside
the pleadings from which material facts alleged in the
pleadings can be warrantably inferred.’’ (Internal quota-
tion marks omitted.)). The trial court determined, and
we agree, that the ‘‘defects, modifications, and/or cor-
rections’’ as argued by the plaintiff, are ‘‘not apparently
clear from the face of the plans.’’ Without some aid,
either in the form of expert opinion or a witness with
personal knowledge, to explain the 2001 demolition
plan, it is insufficient to demonstrate a genuine issue
of material fact.

The 2018 renovation and repair plan, which is con-
tained in docket entry number 150.00 as exhibits B and
E, likewise does not create a genuine issue of material

17 Practice Book § 17-46 ‘‘sets forth three requirements necessary to permit
the consideration of material contained in affidavits submitted in a summary
judgment proceeding. The material must: (1) be based on personal knowl-
edge; (2) constitute facts that would be admissible at trial; and (3) affirma-
tively show that the affiant is competent to testify to the matters stated in
the affidavit.’’ (Internal quotation marks omitted.) Atlantic St. Heritage
Associates, LLC v. Atlantic Realty Co., 216 Conn. App. 530, 550, 285 A.3d
1128 (2022).



Page 28A CONNECTICUT LAW JOURNAL January 31, 2023

424 JANUARY, 2023 217 Conn. App. 398

Booth v. Park Terrace II Mutual Housing Ltd. Partnership

fact. First, the portion of the plan labeled ‘‘Exhibit B’’
is dated April 25, 2018, and the portion of the plan
labeled ‘‘Exhibit E’’ is dated June 20, 2018—both dates
are subsequent to the date of the plaintiff’s alleged fall.
Second, the 2018 renovation and repair plan suffers
from the same defects as the 2001 demolition plan.
Although the document titles are legible, none of the
extensive textual notes or legends on the documents
are legible. Like the 2001 demolition plan, the 2018
renovation and repair plan is unaccompanied by any
affidavit to aid in its utility or interpretation.

The plaintiff contends that ‘‘our courts have held that
maps and surveys alone are sufficient to create an issue
of material fact without any affidavit of a surveyor or an
individual with personal knowledge of such surveys.’’18

The Superior Court decisions cited by the plaintiff,
which are not binding precedent on this court, are also
factually distinguishable. In Marone v. Coric, Superior
Court, judicial district of New London, Docket No. CV-
08-5007739 (February 18, 2011), the court recognized,

18 The plaintiff raises three additional arguments in support of his con-
tention that the exhibits he filed did not require accompanying affidavits.
First, he argues that ‘‘allegations of a positive act that are not negated, as
in Cyr [v. VKB, LLC, 194 Conn. App. 871, 880, 222 A.3d 965 (2019)], are
sufficient in itself to create an issue of material fact.’’ We address the premise
of this contention in part I C of this opinion, wherein we conclude that the
plaintiff failed to allege positive acts. Second, he argues that the exhibits
he filed are ‘‘certified public documents, which are self-authenticated and
exempt from the rules of hearsay.’’ The trial court, however, did not deter-
mine that the documents were inadmissible on the basis that they had
not been authenticated or contained hearsay. Rather, it assumed without
deciding that the documents were admissible and afforded them consider-
ation. Third, he argues that, even if an affidavit was required, his own
affidavit satisfies the requirement, in that he attested to ‘‘where he obtained
the plans and that he fell on the walkway owned and maintained by [the
defendants].’’ With respect to his averment regarding ownership and mainte-
nance of the walkway, the trial court determined, and we agree, that it
constitutes a conclusory statement insufficient to demonstrate a genuine
issue of material fact. ‘‘[A] nonmoving party’s conclusory affidavits alone
are insufficient grounds to deny a motion for summary judgment.’’ Walker
v. Housing Authority, 148 Conn. App. 591, 597, 85 A.3d 1230 (2014).
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without the submission of an affidavit, that a survey of
a piece of property showed that the property contained
17.65 acres rather than 21 acres. See also Dufford v.
Jones-Richards, Inc., Superior Court, judicial district of
Hartford, Docket No. CV-06-6000045 (January 8, 2009)
(survey showed acreage of property was 6.4 acres more
or less); Danbury v. Novella, Superior Court, judicial
district of Danbury, Docket No. 318827 (April 17, 1996)
(noting that land was designated as open space on tax
maps). The information needed to be gleaned from the
documents in the Superior Court decisions cited by the
plaintiff is significantly less complex than the informa-
tion the plaintiff seeks the court to extract and utilize
from the exhibits he has filed. Moreover, there is no
indication in those cases that there were any readability
concerns with the documents.

Accordingly, we agree with the trial court that the
plaintiff failed to present evidence demonstrating a gen-
uine issue of material fact as to the ownership or mainte-
nance of the area in which he allegedly fell.

C

The plaintiff’s next contention is that there exists a
genuine issue of material fact as to whether the owner
defendants and the design defendants engaged in posi-
tive acts involving the area in which the plaintiff fell.
Specifically, relying on the 2001 demolition plan, the
plaintiff contends that the owner defendants con-
structed the walkway and abutting sidewalk and, rely-
ing on the 2018 renovation and repair plan, argues that
the owner defendants contracted with the design defen-
dants to design substantial repairs and renovations to
the property, including the walkway and abutting side-
walk. The defendants respond that the operative com-
plaint does not allege any positive acts. We agree with
the defendants.
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As noted previously, the general rule is that ‘‘an abut-
ting landowner is not liable for injuries sustained by a
traveler on the highway that were caused by the defec-
tive condition of a public sidewalk. . . . There are two
exceptions to the general rule: (1) where a statute or
ordinance shifts liability to the landowner to keep the
sidewalk in a safe condition . . . and (2) where the
affirmative or positive act of the landowner causes the
defect in the sidewalk.’’ (Citations omitted.) Pollard v.
Bridgeport, supra, 204 Conn. App. 198. In order to fall
within the second exception, the plaintiff was required
to assert allegations that the defendants caused the
defect by performing a positive act. See Cyr v. VKB,
LLC, 194 Conn. App. 871, 880, 222 A.3d 965 (2019); see
also McFarline v. Mickens, supra, 177 Conn. App. 86–88
(where plaintiff alleged that she tripped and fell because
of defect consisting of ‘‘a broken and cracked concrete
sidewalk and adjacent curb with grass growing wildly
through the crack and broken sections,’’ court properly
rendered summary judgment in absence of any allega-
tions in complaint that defendant created wildly grow-
ing grass through positive act (internal quotation marks
omitted)).

This court’s decision in Cyr v. VKB, LLC, supra, 194
Conn. App. 871, guides our analysis. In that case, the
plaintiff had alleged that while walking on a public
sidewalk, she tripped on ‘‘an approximately one and
one-half inch lip between two sidewalk segments’’ and
fell, sustaining injuries. Id., 874. The plaintiff com-
menced an action against five defendants, including the
owners of the property abutting the sidewalk, alleging
negligence, among other causes of action. Id., 874–75.
The plaintiff asserted alternative theories as to the cre-
ation of the alleged defect. Id. In counts four and five
of her complaint, the plaintiff alleged that the claimed
defect ‘‘developed as a result of the settling of one
adjacent segment.’’ (Internal quotation marks omitted.)
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Id. In counts three, six, and seven of her complaint, the
plaintiff alleged that certain defendants had ‘‘con-
structed a sidewalk on the property with a resulting
approximately 1 1/2’’ lip between the sidewalk segments
it installed and the sidewalk on the adjoining property.’’
(Internal quotation marks omitted.) Id., 881. The defen-
dants filed a motion for summary judgment in which
they argued that there was no evidence ‘‘that the defen-
dants created the alleged defect so as to fall within an
exception to the general rule that liability remains with
the municipality in cases involving public sidewalk
defects.’’ Id., 875–76. The court granted the motion for
summary judgment. Id., 876.

On appeal, this court first considered the counts in
which the plaintiff had alleged settling of the sidewalk
and determined that those counts lacked any allegation
that a ‘‘positive act on the part of the defendants caused
the settling of the sidewalk segment.’’ Id., 882. This
court explained that ‘‘the allegation that the defect in
the sidewalk ‘developed as a result of the settling of
one adjacent segment’ suggests only that the alleged
settling resulted from nature and the passage of time,
which is insufficient as a matter of law to impose a
duty on an abutting landowner.’’ Id. Thus, this court
concluded that those counts were legally insufficient
and the trial court properly had rendered summary judg-
ment thereon. Id.

This court next examined the counts in which the
plaintiff had alleged that the defendants ‘‘constructed
a sidewalk on the property with a resulting approxi-
mately 1 1/2’’ lip between the sidewalk segments it
installed and the sidewalk on the adjoining property.’’
(Internal quotation marks omitted.) Id., 883. This court
determined that this allegation ‘‘may be reasonably
viewed as alleging that [the defendants] constructed
the sidewalk with the alleged defect (i.e., that the
alleged defect resulted from the construction of the
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sidewalk).’’ Id., 884. Because the plaintiff had alleged
that the defendants constructed the sidewalk, the defen-
dants, in order to prevail on their motion for summary
judgment, were required ‘‘to proffer evidence that either
they did not construct the sidewalk or that they con-
structed the sidewalk without the alleged defect.’’ Id.,
885. The defendants submitted evidentiary materials
with their reply brief, and the plaintiff did not object
to the court’s consideration of those materials. Id., 886
n.5. This court concluded that the materials submitted
by the defendants did not establish the nonexistence of
a genuine issue of material fact, because such materials
lacked ‘‘any affidavits or other supporting documents
that demonstrate that the defendants either did not
construct the sidewalk or constructed the sidewalk
without the alleged defect.’’19 Id., 885–86.

In the present case, the plaintiff did not allege in his
operative complaint that the owner defendants or the
design defendants constructed the walkway or abutting
sidewalk nor did he allege that they undertook any other
positive act with respect to the walkway or abutting
sidewalk. Instead, he alleged that the defendants failed
to take affirmative steps to remediate the defective
condition. For example, the plaintiff alleged that the
defendants ‘‘failed to lower the walkway’’ and ‘‘failed
to shave down the slab of the walkway so it was not
higher than the abutting sidewalks.’’ The only allegation
approaching a positive act is his allegation that the
defendants ‘‘failed to position the slab of the walkway
so that it was level with the abutting sidewalks.’’20 The

19 The reply materials included ‘‘certificates of use and occupancy, two
photographs of the sidewalk, excerpts from the plaintiff’s deposition tran-
script, and the affidavit of Ronald J. Houde, Jr., Esq., attesting that the
submitted documents are true and accurate copies.’’ Cyr v. VKB, LLC, supra,
194 Conn. App. 886 n.5.

20 The plaintiff cites Noel v. Beck, Superior Court, judicial district of Middle-
sex, Docket No. CV-13-6009396-S (August 16, 2013), in support of his con-
tention that the allegation regarding a failure to position the slab level is
sufficient to allege a positive act. In that case, the court denied the defen-
dants’ motion to strike on the basis that the plaintiff sufficiently had alleged
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allegation that there exists a walkway that is raised
higher than the abutting sidewalk cannot be construed
as alleging that the defendants, through a positive act,
caused the defect in the sidewalk.21 With respect to the
design defendants, the plaintiff also alleged only the
failure to take affirmative steps with respect to the
design, inspection, and remedy of the alleged defect.
Like his claims against the owner defendants, the plain-
tiff’s claims against the design defendants fail to allege
positive acts.22 Therefore, the plaintiff’s claims do not

a positive act, where the plaintiff had defined ‘‘the alleged ‘positive act’ as
the creating of ‘an abrupt change in the elevation from the sidewalk to the
driveway resulting in a raised section of paving with an untreated vertical
displacements,’ ’’ which act occurred while paving the driveway. Id. In the
present case, the plaintiff alleged a failure to lower the walkway, failure to
shave down the slab, and failure to position the slab level, none of which
rises to the level of the express allegations of paving the driveway and
creating the raised section of paving.

21 Throughout his principal appellate brief, the plaintiff emphasizes the
allegation contained in his complaint that the defendants ‘‘were in control
of’’ the walkway. He contends that ‘‘allegations of possession and control
are sufficient allegations of a positive action.’’ The decisions of the Superior
Court cited by the plaintiff in support of this contention are distinguishable.
In Schumacher v. Morey, Superior Court, judicial district of Ansonia-Milford,
Docket No. CV-98064798 (August 10, 2001), the court denied a motion to
strike where the plaintiff had alleged possession and control of a metal pipe
that protruded from the sidewalk, not possession and control of the sidewalk
generally. In Stahl v. Hadelman, Superior Court, judicial district of New
Haven, Docket No. 411954 (May 17, 1999), the court denied the defendants’
motion for summary judgment on the basis that the defendants had not
rebutted the allegation, made in the complaint, that the defendants owned
the sidewalk, that is, that the sidewalk was within the owner’s property
line. Thus, contrary to the representation in the plaintiff’s appellate brief,
the court in Stahl did not deny the motion for summary judgment on the
basis that the allegations and evidence ‘‘[were] sufficient to establish positive
acts . . . .’’

22 The plaintiff also contends that summary judgment should have been
denied on the basis that he had alleged the defendants’ failure to warn him
of the hazardous condition. In support of this argument, he contends that
‘‘our courts have held that a duty to warn exists to business invitees for
hazards on an abutting sidewalk in the immediate vicinity of the property.’’
The Superior Court decisions on which the plaintiff relies do not support
his argument and are factually distinguishable. See Eaves v. Ebonas, LLC,
Superior Court, judicial district of Hartford, Docket No. CV-19-6113052-S
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fall within the positive act exception to the common-
law rule that an abutting landowner is under no duty to
keep the public sidewalk in front of its property safe.23

II

The plaintiff’s second claim on appeal is that the court
improperly denied his request to amend his revised
complaint. We disagree.

The following additional procedural history is rele-
vant to this claim. As noted previously, on July 7, 2021,
the parties appeared before the court for oral argument
on the defendants’ motions for summary judgment,
which had been briefed fully by all parties. The plain-
tiff’s counsel, at the commencement of the scheduled
argument, orally requested a two week continuance of
the oral argument and also requested permission to
file a surreply, which requests the court granted. The
plaintiff’s counsel did not alert the court at that time
that he intended to file a request to amend his complaint.

(August 5, 2021) (denying motion for summary judgment where evidence
demonstrated ‘‘competing inferences of material fact’’ including ownership
of sidewalk); Swain v. Leninski, 47 Conn. Supp. 660, 665–66, 823 A.2d 462
(2003) (granting defendant’s motion for summary judgment after concluding
that defendant had no duty under Wilson v. New Haven, supra, 213 Conn.
277, to warn user of public sidewalk of defect, declining to address whether
there exists exception to Wilson rule in cases where ‘‘dangerous defect
exists immediately outside an exit’’ (emphasis added)).

23 Finally, the plaintiff argues that ‘‘the trial court failed to address [the
plaintiff’s] argument that there is also an issue of material fact whether [the
defendants] were in possession and control over the area where [the plaintiff]
fell, which is an element of all premises liability actions. This is a separate and
distinct analysis from the positive action doctrine, independently requiring
denial of [the defendants’ motions for summary judgment].’’ We disagree
that the trial court failed to address this contention. The trial court deter-
mined that the defendants satisfied their burden of demonstrating that there
was no genuine issue of material fact that the plaintiff’s alleged fall occurred
on land owned and maintained by the city of Hartford and that the plaintiff
failed to submit evidence to demonstrate a genuine issue of material fact
as to whether the area in which his claimed fall occurred was owned or
maintained by the defendants.
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Two weeks later, on July 21, 2021, the plaintiff filed his
surreply briefs and also filed a request to amend his
complaint and memorandum in support of that request.
In his request, he represented that he sought to include
allegations that the owner defendants constructed the
walkway and abutting sidewalk, that the owner defen-
dants repaired and maintained the walkway and abut-
ting sidewalk, that the design defendants ‘‘designed,
oversaw and participated in a substantial renovation of
the property [in] 2018 which included the walkway and
abutting sidewalk,’’ and that the design defendants ‘‘pro-
vided the plaintiff certain surveys while the plaintiff
was employed by a subcontractor of the defendants,
which the plaintiff relied on during the scope of his
employment, and such surveys failed to adequately
warn him of the hazardous condition on the property
which caused his injuries.’’ The defendants objected to
the request to amend the complaint, and the plaintiff
filed a reply. The owner defendants subsequently filed
a surreply.

On October 13, 2021, the court denied the plaintiff’s
request to amend his complaint. In its order, the court
found that ‘‘there would clearly be great prejudice to
the defendants if the plaintiff was permitted to amend
the complaint to allege new theories of liability against
the defendants following both the filing and oral argu-
ment of the pending motions for summary judgment.
The undue delay is obvious since even a cursory review
of the requested revisions shows new theories of liabil-
ity alleged against the defendants. Such new theories
would necessitate discovery and resultant delay in con-
cluding this matter either by summary judgment or ulti-
mately at trial.’’ The court concluded, given the history
of the case, that it would be unjust to permit the plaintiff
to further delay the matter. Accordingly, it denied the
request to amend.
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On appeal, the plaintiff argues that the court abused
its discretion in denying his request to amend because
he ‘‘did not assert new counts of liability, only allega-
tions that conform to the original allegations of posses-
sion and control over the area where [he] fell.’’ He
contends that the delay was not unreasonable, in that
he was unable to obtain the documents from the city
‘‘due to the limited access to town hall in 2020 during
[the] pandemic.’’

We first set forth our standard of review. ‘‘Our stan-
dard of review of the [plaintiff’s] claim is well defined.
A trial court’s ruling on a motion of a party to amend
its complaint will be disturbed only on the showing of
a clear abuse of discretion. . . . Whether to allow an
amendment is a matter left to the sound discretion of
the trial court. [An appellate] court will not disturb a
trial court’s ruling on a proposed amendment unless
there has been a clear abuse of that discretion. . . . It
is the [plaintiff’s] burden in this case to demonstrate
that the trial court clearly abused its discretion. . . .

‘‘A trial court may allow, in its discretion, an amend-
ment to pleadings before, during, or after trial to con-
form to the proof. . . . Factors to be considered in
passing on a motion to amend are the length of the
delay, fairness to the opposing parties and the negli-
gence, if any, of the party offering the amendment. . . .
The essential tests are whether the ruling of the court
will work an injustice to either the plaintiff or the defen-
dant and whether the granting of the motion will unduly
delay a trial.’’ (Internal quotation marks omitted.)
Wahba v. JPMorgan Chase Bank, N.A., 200 Conn. App.
852, 241 A.3d 706 (2020), cert. denied, 336 Conn. 909,
244 A.3d 562 (2021). ‘‘The trial court is in the best
position to assess the burden which an amendment
would impose on the opposing party in light of the
facts of the particular case.’’ (Internal quotation marks
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omitted.) Mastrolillo v. Danbury, 61 Conn. App. 693,
696, 767 A.2d 1232 (2001).

The plaintiff has failed to demonstrate that the court
abused its discretion in disallowing the amendment.24

When the plaintiff filed his request to amend after the
scheduled date of oral argument, the defendants’
motions for summary judgment had been briefed. The
trial court found that permitting the amendment would
prejudice the defendants in that it would alter the sub-
stance of the plaintiff’s claim while the motions for
summary judgment were pending. The court deter-
mined that the new theories of liability would require
additional discovery and occasion further delay. In light
of the delay and likelihood that the amendment would
prejudice the defendants, we conclude that the court’s
ruling did not reflect an abuse of its discretion.

III

In one paragraph of his principal appellate brief, the
plaintiff claims that the court abused its discretion in
denying his motion to preclude the expert witness affi-
davit offered by the owner defendants in support of
their motion for summary judgment. We conclude that
the plaintiff’s claim is inadequately briefed.

24 The plaintiff argues that our appellate courts ‘‘have unambiguously held
that it is an abuse of discretion for a trial court to deny a motion to amend
a complaint to conform to facts revealed during discovery that, if denied,
would moot the moving party’s motion for summary judgment.’’ Contrary
to the blanket rule suggested by the plaintiff, both cases on which he relies
are fact specific and do not compel the conclusion that the court improperly
denied the request to amend in the present case. See Falby v. Zarembski,
221 Conn. 14, 25, 602 A.2d 1 (1992) (court abused its discretion in denying
plaintiffs’ motion to amend complaint where amendment sought to separate
theories of liability that improperly had been pleaded in same count); Miller
v. Fishman, 102 Conn. App. 286, 295, 925 A.2d 441 (2007) (court abused its
discretion in denying motion to amend where proposed amendment did not
set forth new theories of liability and preparation of defense would not have
required significant additional time and resources), cert. denied, 285 Conn.
905, 942 A.2d 414 (2008).
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‘‘We repeatedly have stated that [w]e are not required
to review issues that have been improperly presented
to this court through an inadequate brief. . . . Analy-
sis, rather than mere abstract assertion, is required in
order to avoid abandoning an issue by failure to brief
the issue properly. . . . [When] a claim is asserted in
the statement of issues but thereafter receives only
cursory attention in the brief without substantive dis-
cussion or citation of authorities, it is deemed to be
abandoned. . . . For a reviewing court to judiciously
and efficiently . . . consider claims of error raised on
appeal . . . the parties must clearly and fully set forth
their arguments in their briefs.’’ (Citation omitted; inter-
nal quotation marks omitted.) Burton v. Dept. of Envi-
ronmental Protection, 337 Conn. 781, 803, 256 A.3d
655 (2021).

The plaintiff devotes only one paragraph of his princi-
pal brief to this claim. ‘‘Although the number of pages
devoted to an argument in a brief is not necessarily
determinative, relative sparsity weighs in favor of con-
cluding that the argument has been inadequately
briefed.’’ (Internal quotation marks omitted.) Id., 805.
The plaintiff states that ‘‘[t]he trial court erroneously
denied [the plaintiff’s] motion to preclude because [the
Cyr survey] contained numerous errors raising serious
issues of credibility. . . . The discrepancies are dis-
cussed in detail in [the plaintiff’s] motion to preclude.’’
The plaintiff has provided no analysis in support of
this argument. To the extent that the plaintiff seeks to
incorporate by reference any arguments raised in his
motion to preclude, these arguments are inadequately
briefed.25 See Cambridge Mutual Fire Ins. Co. v. Sakon,

25 The plaintiff also alludes vaguely to purported issues of credibility and
errors in the Cyr survey in arguing that the court erroneously relied on Cyr’s
affidavit in rendering summary judgment. For the same reasons previously
set forth, we conclude that this argument is inadequately briefed.
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132 Conn. App. 370, 383 n.6, 31 A.3d 849 (2011) (argu-
ments from opposition to motion for summary judg-
ment incorporated by reference into appellate brief are
deemed inadequately briefed), cert. denied, 304 Conn.
904, 38 A.3d 1202 (2012). Accordingly, we decline to
review the plaintiff’s claim.

The judgment is affirmed.

In this opinion the other judges concurred.

DOMINIQUE AVILES ET AL. v. REGINA
BARNHILL ET AL.

(AC 44587)

Prescott, Seeley and Sheldon, Js.

Syllabus

The plaintiffs sought to recover damages from the defendant landlord, H
Co., for injuries they sustained as a result of H Co.’s alleged negligence
with respect to an off premises attack by a dog. H Co. owned a multifam-
ily home, which it leased to the defendant B. The defendants M, G, and
B were the owners and/or keepers of the dog, which lived with B. The
dog ran from H Co.’s premises to the plaintiffs’ premises and attacked
the plaintiffs, severely injuring them. The trial court granted H Co.’s
motion for summary judgment, reasoning that, because it was undis-
puted that the incident occurred off H Co.’s premises and because
Connecticut’s common law provides that a lessor owes no duty of care
beyond its premises, H Co. owed no duty to the plaintiffs. On the plain-
tiffs’ appeal to this court, held:

1. The trial court correctly concluded that H Co. did not owe the plaintiffs
a duty of care under a theory of premises liability because the dog attack
did not occur on property that it controlled; moreover, the plaintiffs’
argument that our Supreme Court’s decision in Giacalone v. Housing
Authority (306 Conn. 399) broadened the scope of a landlord’s duty
under a theory of premises liability was unavailing because their argu-
ment was based on a misreading of the record in that case and because
the court in Giacalone did not expand a property owner’s duty beyond
the property’s boundary line.

2. This court rejected the plaintiffs’ request that this court adopt a provision
(§ 379A) of the Restatement (Second) of Torts, which, if its elements
were met, would extend liability to H Co. regardless of where the dog
attack took place: our appellate precedent makes clear that a landlord
does not owe a duty of care to someone who sustains injuries from a
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dog if the attack occurs beyond the landlord’s property line in an area
over which the landlord has no control; moreover, although neither our
Supreme Court nor this court has expressly declined to adopt § 379A,
both courts have adhered in dog bite cases to traditional principles of
premises liability, which run counter to § 379A, and, thus, adopting
§ 379A would require this court to depart from appellate precedent,
which it was not free to do.

Argued September 19, 2022—officially released January 31, 2023

Procedural History

Action to recover damages for, inter alia, the defen-
dants’ alleged negligence, and for other relief, brought
to the Superior Court in the judicial district of New
London, where the named defendant et al. were
defaulted for failure to appear; thereafter, the court,
Calmar, J., granted the motion of the defendant H-
Squared Construction, LLC, for summary judgment and
rendered judgment thereon, from which the plaintiffs
appealed to this court. Affirmed.

James M. Harrington, for the appellants (plaintiffs).

Joseph M. Busher, Jr., for the appellee (defendant
H-Squared Construction, LLC).

Opinion

SEELEY, J. The plaintiffs, Dominique Aviles, individu-
ally and on behalf of her minor child, Xavier Bauza,1

appeal from the summary judgment rendered by the
trial court in favor of the defendant landlord, H-Squared
Construction, LLC, on two counts of the plaintiffs’ com-
plaint asserting negligence against the defendant arising
from an off premises attack by a dog owned by one of

1 ‘‘It is well established that a child may bring a civil action only by a
guardian or next friend, whose responsibility it is to ensure that the interests
of the ward are well represented.’’ (Internal quotation marks omitted.) Har-
ris v. Neale, 197 Conn. App. 147, 149 n.1, 231 A.3d 357 (2020).
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its tenants.2 On appeal,3 the plaintiffs argue that the
court incorrectly determined that the defendant could
not be held liable as a matter of law because, contrary
to the court’s conclusion, Connecticut case law pro-
vides that a landlord has a duty of care under a premises
liability theory to use reasonable care to prevent injuries
to third parties from known vicious dogs housed on
the property by a tenant, including, in certain circum-
stances, from a dog attack occurring off of the land-
lord’s property. The plaintiffs also argue that this court
should adopt § 379A of the Restatement (Second) of
Torts (§ 379A),4 which, if its elements are met, would

2 Because H-Squared Construction, LLC, is the sole defendant participating
in the present appeal, we refer to it throughout this opinion as the defendant
and to the other parties by name. The plaintiffs’ complaint also included
claims against three additional defendants, Regina Barnhill, Keith A.
McGraw, and Michael J. Gomez. The remaining twelve counts of the plain-
tiffs’ fourteen count complaint allege that Barnhill, McGraw, and Gomez
are the owners and/or keepers of the dog and that they violated General
Statutes § 22-357, which is commonly known as the dog bite statute. This
statute ‘‘imposes strict liability on the ‘owner or keeper’ of a dog for harm
caused by the dog, with limited exceptions.’’ Giacalone v. Housing Author-
ity, 306 Conn. 399, 405, 51 A.3d 352 (2012). For a plaintiff to assert a claim
pursuant to § 22-357 successfully against a defendant, the plaintiff must
prove that the defendant is the ‘‘owner or keeper’’ of the dog. Auster v.
Norwalk United Methodist Church, 286 Conn. 152, 153–54, 943 A.2d 391
(2008). Ownership of the premises where a dog lives ‘‘unaccompanied by
any evidence of caretaking of the dog or actual control over its actions’’ is
insufficient to hold a property owner or landlord liable under this statute.
(Internal quotation marks omitted.) Id., 163.

3 Counts thirteen and fourteen were the only counts of the complaint
brought against the defendant and, thus, the summary judgment rendered
on those counts is immediately appealable. See Practice Book § 61-3 (‘‘[a]
judgment disposing of only a part of a complaint . . . is a final judgment
if that judgment disposes of all causes of action in that complaint . . .
brought by a particular party or parties’’).

4 Section 379A of the Restatement (Second) of Torts provides: ‘‘A lessor
of land is subject to liability for physical harm to persons outside of the
land caused by the activities of the lessee or others on the land after the
lessor transfers possession if, but only if,

‘‘(a) the lessor at the time of the lease consented to such activity or knew
that it would be carried on, and

‘‘(b) the lessor knew or had reason to know that it would unavoidably
involve such an unreasonable risk, or that special precautions necessary
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extend liability to the defendant regardless of where
the attack took place. We disagree with the plaintiffs’
first claim and conclude that, within the specific context
of off premises dog attacks, landlords do not owe a
duty of care to injured third parties under a theory of
premises liability. We also decline to adopt § 379A for
this particular context because we determine that doing
so would be contrary to our appellate precedent.
Accordingly, we affirm the judgment of the trial court.

The record before the court, which we view in the
light most favorable to the plaintiffs as the nonmoving
parties, reveals the following facts and procedural his-
tory. The defendant is the owner and landlord of 151-153
Golden Street, a multifamily home in Norwich. Regina
Barnhill leased 151-153 Golden Street from the defen-
dant at all relevant times. Barnhill, along with Keith A.
McGraw and Michael J. Gomez, were the owners and/
or keepers of a dog named ‘‘ ‘Yank’ ’’ that lived with
Barnhill at 151-153 Golden Street. On June 16, 2016,
Yank ran unleashed from 151-153 Golden Street to 22
Page Street, the plaintiffs’ residence, and attacked and
severely injured the plaintiffs.5 The two residences,151-
153 Golden Street, where the dog was housed, and 22
Page Street, where the plaintiffs were injured, have
adjoining backyards.

The plaintiffs commenced this action on April 30,
2018. The complaint, dated April 19, 2018, contained

to safety would not be taken.’’ 2 Restatement (Second), Torts § 379A, p.
283 (1965).

5 As alleged in the complaint, Aviles, who was in her third trimester of
pregnancy at the time of the incident, sustained extensive injuries, including
eighteen punctures /lacerations to her stomach, complete severance of her
left ear that was unable to be reattached, and numerous punctures/lacera-
tions to her arm, fingers, breast, back, head, chin, and jaw. Bauza suffered
physical injuries to the back of his neck, scalp, and arms, as well as mental
health issues after the injury, including adjustment disorder with anxiety,
attention deficit hyperactivity disorder, and language disorder involving
understanding and expression of language.
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fourteen counts. Counts thirteen and fourteen were
brought against the defendant and sounded in negli-
gence. The complaint alleges that the plaintiffs’ injuries
were the result of the negligence and carelessness of
the defendant because it knew or should have known
of the existence of the dangerous condition posed by
Yank and failed to secure the property and prevent
Yank’s escape, advise Yank’s alleged owners and/or
keepers to remove Yank from the premises, inspect the
premises periodically to ensure it was safe and posed
no danger to the public, take adequate measures to
remedy and/or eliminate the dangerous condition posed
by Yank, and/or warn the plaintiffs of the dangerous
condition.

On June 28, 2018, the defendant filed a motion for
summary judgment as to the thirteenth and fourteenth
counts of the plaintiff’s complaint. The defendant
argued that it was entitled to summary judgment as a
matter of law because, consistent with appellate prece-
dent, it owed no duty to the plaintiffs under a premises
liability theory because the attack did not take place
on the defendant’s premises. The defendant also argued
that it was entitled to summary judgment because the
defendant was not aware that Yank lived on the prem-
ises, and it had no knowledge that Yank was dangerous.

The plaintiffs filed a memorandum of law in opposi-
tion to the motion for summary judgment in which
they conceded that the incident did not occur on the
defendant’s premises, 151-153 Golden Street. The plain-
tiffs argued, nonetheless, that summary judgment was
improper because § 379A was a ‘‘notable exception’’ to
premises liability law and a genuine issue of material
fact existed as to whether its prongs were met. Specifi-
cally, the plaintiffs maintained that a genuine issue of
fact existed as to whether the defendant knew that
Yank resided at the property. Although two members
of the defendant, John Hardy and Derek Hatch, asserted
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in their affidavits submitted in support of the defen-
dant’s motion for summary judgment that they were
not aware of Yank’s presence, the plaintiffs argued that
there was obvious evidence demonstrating that Yank
lived there, and that, pursuant to comment (b) to § 379A,
‘‘knowledge may be . . . found by implication from all
of the circumstances existing at the time of the lease.’’
2 Restatement (Second), Torts § 379A, comment (b),
pp. 283–84 (1965). Further, the plaintiffs argued that,
even if the defendant was not initially aware of Yank’s
existence, it certainly was by the time of the successive
lease renewals between the parties, and, because com-
ment (g) to § 837 of the Restatement (Second) of Torts6

provides in relevant part that, ‘‘[i]f at the time that the
lessor renews the lease [it] knows that activities are
being carried on . . . [it] is liable for the continuance
of the interference after the renewal,’’ the first prong of
§ 379A was thereby satisfied. 4 Restatement (Second),
Torts § 837, comment (g), pp. 153–54 (1979). Thus, the
plaintiffs argued before the trial court that, because
this genuine issue of material fact existed, summary
judgment should be denied.

The court, Calmar, J., initially denied the defendant’s
motion. The court reasoned that, although generally a
landlord’s duty applies only to areas of the premises
over which the landlord retains control, § 379A is ‘‘an
exception to the general rule . . . .’’ Because § 379A
requires that the landlord consent to the dog’s activity
on the premises or know of the dog’s vicious propensit-
ies, both of which were disputed in this case, the court
determined that a genuine issue of material fact existed
and, therefore, denied the defendant’s motion.

6 Comment (a) to § 379A provides that it should be read together with
§ 837 of the Restatement (Second) of Torts, which concerns lessor liability
for nuisances on the land, and that the comments to § 837 ‘‘are applicable
so far as they are pertinent.’’ 2 Restatement (Second), supra, § 379A, com-
ment (a), p. 283.
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Thereafter, the defendant filed a motion for reconsid-
eration in which it argued that the court’s reliance on
§ 379A was misplaced because our appellate courts had
not adopted it and, moreover, § 379A is inconsistent
with Connecticut’s common law. Following a hearing
on the motion, the court vacated its initial order and
granted the defendant’s motion for summary judgment.
In its memorandum of decision, the court explained in
relevant part: ‘‘Although [the] court was initially per-
suaded by the belief that appellate courts previously
had applied § 379A and/or would apply § 379A given
the right factual scenario and if proper evidence was
presented, it is clear upon closer examination and
review that the appellate courts have not yet adopted
[§ 379A] and Connecticut’s common-law precedent
does not support this exception.’’ The court further
reasoned that, because Connecticut’s common law
unequivocally provides that a lessor owes no duty of
care beyond its premises, and because it is undisputed
that the incident in this case occurred off the defen-
dant’s premises, the defendant owed no duty to the
plaintiffs. Accordingly, the court determined that the
defendant met its burden of demonstrating that there
was no genuine issue of material fact, and granted the
motion for summary judgment in favor of the defendant
on counts thirteen and fourteen of the plaintiff’s com-
plaint. This appeal followed.

The plaintiffs claim on appeal that the court incor-
rectly concluded, as a matter of law, that the defendant
did not have a duty to prevent its tenant’s dog from
harming a nontenant beyond the boundaries of its prop-
erty, an area over which the defendant did not exercise
control. The plaintiffs specifically argue that in Giaca-
lone v. Housing Authority, 306 Conn. 399, 51 A.3d 352
(2012), our Supreme Court ‘‘broadened the scope of a
landlord’s duty under a premises theory of liability’’ by
recognizing landlord liability for a tenant’s dog attack
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even when the attack did not occur within the bound-
aries of the property on which the dog lived and over
which the landlord exercised control. Additionally,
although conceding that § 379A has not been explicitly
adopted by Connecticut courts, the plaintiffs argue that
this court should adopt § 379A because it ‘‘strikes a
reasonable balance between concerns over the expan-
sion of landlord liability and the need to hold account-
able those landlords who have knowledge of dangerous
conditions on their property and who fail to act.’’

The defendant argues that the court properly ren-
dered summary judgment in its favor because it is undis-
puted that the underlying incident took place off the
defendant’s property and our case law repeatedly has
held that a lessor’s duty does not extend to land outside
of its control. The defendant further argues that § 379A
is inconsistent with our case law and, therefore, we
should decline to adopt it.7 We agree with the defendant.

Before turning to our analysis, we must first set forth
the standard of review that governs this appeal. ‘‘Our
standard of review with respect to a court’s ruling on
a motion for summary judgment is well settled. Practice
Book § [17-49] provides that summary judgment shall
be rendered forthwith if the pleadings, affidavits, and
any other proof submitted show that there is no genuine
issue as to any material fact and that the moving party
is entitled to judgment as a matter of law. . . . In decid-
ing a motion for summary judgment, the trial court must
view the evidence in the light most favorable to the
nonmoving party. . . . The party seeking summary

7 On appeal, the defendant also argues that if, assuming arguendo, we
were to adopt § 379A, we should nonetheless affirm the granting of its
motion for summary judgment because the plaintiffs did not plead sufficient
facts in their operative complaint to establish liability under § 379A, and,
additionally, the plaintiffs failed to establish a genuine issue of material fact
as to the elements of § 379A. Because we decline to adopt § 379A, we need
not address these arguments.
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judgment has the burden of showing the absence of
any genuine issue [of] material facts which, under appli-
cable principles of substantive law, entitle him to a
judgment as a matter of law . . . and the party oppos-
ing such a motion must provide an evidentiary founda-
tion to demonstrate the existence of a genuine issue of
material fact. . . .

‘‘[I]ssue-finding, rather than issue-determination, is
the key to the procedure. . . . [T]he trial court does
not sit as the trier of fact when ruling on a motion for
summary judgment. . . . [Its] function is not to decide
issues of material fact, but rather to determine whether
any such issues exist. . . . Our review of the decision
to grant a motion for summary judgment is plenary.
. . . We therefore must decide whether the court’s con-
clusions were legally and logically correct and find sup-
port in the record. . . . A material fact . . . [is] a fact
which will make a difference in the result of the case.’’
(Citation omitted; internal quotation marks omitted.)
Adams v. Aircraft Spruce & Specialty Co., 215 Conn.
App. 428, 440–41, 283 A.3d 42, cert. denied, 345 Conn.
970, A.3d (2022). Furthermore, although
‘‘[i]ssues of negligence are ordinarily not susceptible of
summary adjudication but should be resolved by trial
in the ordinary manner . . . [t]he issue of whether a
defendant owes a duty of care is an appropriate matter
for summary judgment because the question is one of
law.’’ (Internal quotation marks omitted.) Goody v.
Bedard, 200 Conn. App. 621, 631, 241 A.3d 163 (2020);
see also Gonzalez v. O & G Industries, Inc., 341 Conn.
644, 680, 267 A.3d 766 (2021) (‘‘[t]he existence of a legal
duty is a question of law over which we exercise plenary
review’’ (internal quotation marks omitted)).

I

The plaintiffs first claim that the court incorrectly
concluded, as a matter of law, that the defendant did
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not owe them a duty of care because the dog attack
did not occur on property controlled by the defendant.
Specifically, they argue that the scope of landlord prem-
ises liability was expanded by our Supreme Court in
Giacalone v. Housing Authority, supra, 306 Conn. 399.
Conversely, the defendant argues that the court cor-
rectly determined that it owed no duty of care to the
plaintiffs because appellate case law repeatedly has
held that a landlord’s duty does not extend to uncon-
trolled land beyond the landlord’s premises. According
to the defendant, our Supreme Court did not expand
that principle in Giacalone, rather, the court merely
reaffirmed it. We agree with the defendant.

We begin our analysis with a discussion of the rele-
vant principles of negligence and premises liability. ‘‘In
a negligence action, the plaintiff must meet all of the
essential elements of the tort in order to prevail. These
elements are: duty; breach of that duty; causation; and
actual injury. . . . [T]he existence of a duty of care is
a prerequisite to a finding of negligence . . . . The
existence of a duty is a question of law and only if such
a duty is found to exist does the trier of fact then
determine whether the defendant [breached] that duty
in the particular situation at hand. . . . If a court deter-
mines, as a matter of law, that a defendant owes no
duty to a plaintiff, the plaintiff cannot recover in negli-
gence from the defendant. . . .

‘‘The general rule is that a landlord has a duty reason-
ably to maintain property over which he exercises con-
trol. . . . That duty serves to protect entrants (invitees,
licensees, trespassers) and tenants. . . . The duty does
not, however, extend to uncontrolled land such as
neighboring property or public lands.’’ (Citations omit-
ted; internal quotation marks omitted.) Charles v.
Mitchell, 158 Conn. App. 98, 108–109, 118 A.3d 149
(2015); see also Stokes v. Lyddy, 75 Conn. App. 252,
260, 815 A.2d 263 (2003).
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In Stokes, this court, as a matter of first impression,
held that a landlord does not owe a common-law duty
to nontenants who, while outside the boundaries of the
premises, are bitten by a tenant’s dog. Stokes v. Lyddy,
supra, 75 Conn. App. 253–54. In that case, a dog owned
by the landlord’s tenant escaped the premises and
attacked the plaintiff as she walked along a nearby
public sidewalk. Id., 254. The attack did not occur on
any portion or common area of the landlord’s property.
Id. On appeal, the plaintiff argued, inter alia, that the
landlord should be held liable because the landlord had
a duty under general principles of premises liability to
maintain the nearby public property in a reasonably
safe manner. Id., 259–60. This court disagreed and deter-
mined that, pursuant to traditional principles of prem-
ises liability, a landlord’s duty does not extend to uncon-
trolled land such as a public sidewalk and, therefore,
the landlord could not be held liable under a theory of
premises liability. Id., 260–62.

This court addressed the issue again in Charles v.
Mitchell, supra, 158 Conn. App. 98. In Charles, as in
Stokes, the tenant’s dog escaped the premises and
attacked the plaintiff while she was on a public street.
Id., 101. On appeal, the plaintiff argued that a landlord
should be held liable for an off premises dog attack ‘‘so
long as the resulting harm was reasonably foreseeable.’’
Id., 110. This court disagreed, and, citing to Stokes,
reaffirmed the traditional principle that a landlord’s
duty does not extend to uncontrolled land and, there-
fore, a landlord cannot be held liable for injuries sus-
tained from an off premises dog attack. Id., 109–10.

In Giacalone, our Supreme Court was asked to
resolve the sole issue of whether a landlord may be
held liable under the general theory of premises liability
for a dog bite injury, or whether the landlord must have
direct care of, or control over, the dog and, therefore,
fall within the purview of the dog bite statute to be
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liable. Giacalone v. Housing Authority, supra, 306
Conn. 401. The court determined that a claim brought
pursuant to the dog bite statute, General Statutes § 22-
357, and a claim brought under a premises liability the-
ory are two independent and separate causes of action,
and a landlord can be held liable under the ‘‘ordinary—
indeed, hoary—principles of common-law liability
. . . .’’ Id., 407. The court reasoned that it is a matter
of well settled common law that a landlord owes a
duty to alleviate dangerous conditions in areas of the
premises over which it retains control, and that ‘‘a
vicious dog may qualify as a dangerous condition under
the traditional, common use of this term because this
court has long recognized that a landlord’s common-
law obligation to alleviate known dangers exists inde-
pendent of the specific source of that danger.’’ Id., 408.
Thus, the court concluded that a landlord ‘‘must take
reasonable steps to alleviate the dangerous condition
created by the presence of a dog with known vicious
tendencies in the common area of the property’’ over
which the landlord retains control, and that ‘‘[w]hat
defines the landlord’s duty is the obligation to take
reasonable measures to ensure that the space over
which it exercises dominion is safe from dangers, and
a landlord may incur liability by failing to do so.’’
(Emphasis in original.) Id.

Despite the holdings in Stokes and Charles, and of
the undisputed fact that, in the present case, the inci-
dent took place off the premises, the plaintiffs claim
that the defendant can be held liable under a theory
of premises liability because of our Supreme Court’s
decision in Giacalone. They argue, on the basis of their
reading of Giacalone, that our Supreme Court broad-
ened the scope of premises liability in that case by
determining that the landlord was liable even though
the dog attack occurred outside of the premises on
which the dog was housed. The plaintiffs contend that
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Giacalone stands for the proposition that ‘‘a property
owner’s duty under premises liability . . . does not
evaporate if that harm crosses the property’s boundary
line.’’ The plaintiffs additionally argue that the court’s
failure to discuss in detail the location of the dog attack
further supports their contention that the location of
the harm is not dispositive in determining whether a
landlord owes a duty under a theory of premises liabil-
ity.

The plaintiffs’ argument fails for two reasons. First,
it rests on a misunderstanding of the facts of Giacalone.
In their appellate brief, the plaintiffs represented that,
in Giacalone, ‘‘the plaintiff was injured at her residence
when she was attacked by her neighbor’s dog who had
escaped from the home the dog resided in,’’ and that
the dog had ‘‘travelled around 528 feet down the block
and across an intersection to reach the plaintiff’s resi-
dence where he attacked her in her yard.’’ However,
contrary to the plaintiffs’ assertion, the dog attack in
Giacalone did not occur at the plaintiff’s residence;
rather, it occurred ‘‘at or near’’ the dog owner’s resi-
dence. Giacalone v. Housing Authority, supra, 306
Conn. 402. The plaintiffs cite to our Supreme Court’s
decision in Giacalone as support for their assertion
regarding the location of the attack; the specific page
of the Giacalone decision cited by the plaintiffs in their
appellate brief, however, states: ‘‘The complaint alleges
that the plaintiff, a tenant of the defendant’s residing
at 44 Louis Circle in Wallingford, sustained injuries
and other harm after being bitten by a dog at or near
14 Tremper Drive in Wallingford, a nearby property of
which the defendant is also the landlord.’’ (Emphasis
added.) Id. Thus, it is clear that the plaintiff in Giacalone
was not bitten at her residence but, rather, ‘‘at or near
14 Tremper Drive . . . .’’ Id. Although it is not explicitly
evident from our Supreme Court’s decision who resided
at 14 Tremper Drive, this court’s decision, the trial
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court’s decision on the defendant’s motion to strike,
and the original complaint in Giacalone established that
the dog owner resided there. Giacalone v. Housing
Authority, 122 Conn. App. 120, 121–22, 998 A.2d 222
(2010), aff’d, 306 Conn. 399, 51 A.3 352 (2012); Giacalone
v. Housing Authority, Superior Court, judicial district
of New Haven, Docket No. CV-08-6002041-S (December
19, 2008) (46 Conn. L. Rptr. 829, 829), rev’d, 122 Conn.
App. 120, 998 A.2d 222 (2010). The plaintiffs in the
present case may have mistakenly believed that 14
Tremper Drive was the plaintiff’s residence in Giaca-
lone and, as a result, determined the distance between
the properties to reach their conclusion that the dog
in that case travelled ‘‘528 feet’’ to the plaintiff’s resi-
dence and attacked her in her yard. This interpretation
of the facts in Giacalone, however, is incorrect. The
plaintiff in Giacalone was, in fact, bitten ‘‘at or near’’
the dog owner’s residence, that is, property owned and
controlled by the landlord. Giacalone v. Housing
Authority, supra, 306 Conn. 402. Therefore, the plain-
tiffs’ argument that Giacalone broadened the scope of
premises liability is based on a misreading of the record
in that case.

Second, the plaintiffs’ argument that Giacalone sup-
ports the notion that ‘‘a property owner’s duty under
premises liability . . . does not evaporate if that harm
crosses the property’s boundary line,’’ is contrary to
our Supreme Court’s analysis. As previously discussed
in this opinion, in Giacalone, our Supreme Court held
that ‘‘a landlord, in exercising the closely analogous
duty to alleviate dangerous conditions in areas of a
premises over which it retains control, must take rea-
sonable steps to alleviate the dangerous condition cre-
ated by the presence of a dog with known vicious tend-
encies in the common areas of the property.’’
(Emphasis added.) Giacalone v. Housing Authority,
supra, 306 Conn. 408. The court further emphasized
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that ‘‘[w]hat defines the landlord’s duty is the obligation
to take reasonable measures to ensure that the space
over which it exercises dominion is safe from dangers,
and a landlord may incur liability by failing to do so.’’
(Emphasis in original.) Id. The court made clear that
it is the property lines, and the potential harms within
them, that define a landlord’s duty. Thus, contrary to
the plaintiffs’ first claim, Giacalone did not expand a
property owner’s duty beyond the property’s bound-
ary line.

For these reasons, we conclude that, within the lim-
ited context of an off premises dog attack, a landlord
does not owe a duty of care to injured third parties
under a theory of premises liability and, therefore, we
reject the plaintiffs’ first claim on appeal.

II

The plaintiffs next claim that this court should adopt
§ 379A and, consequently, hold that a genuine issue of
material fact exists as to whether its prongs are met.
As previously noted in this opinion, § 379A provides:
‘‘A lessor of land is subject to liability for physical harm
to persons outside of the land caused by activities of
the lessee or others on the land after the lessor transfers
possession if, but only if, (a) the lessor at the time of
the lease consented to such activity or knew that it
would be carried on, and (b) the lessor knew or had
reason to know that it would unavoidably involve such
an unreasonable risk, or that special precautions neces-
sary to safety would not be taken.’’ 2 Restatement (Sec-
ond), supra, § 379A, p. 283. The plaintiffs argue that we
should adopt § 379A because it ‘‘strikes a reasonable
balance between concerns over the expansion of land-
lord liability and the need to hold [landlords] account-
able . . . .’’ The defendant counters that this court
should not adopt § 379A because it is inconsistent with
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precedent from both our Supreme Court and this court.
We agree with the defendant.

‘‘It is axiomatic that, as an intermediate appellate
tribunal, this court is not free to depart from or modify
the precedent of our Supreme Court.’’ Davis v. Davis-
Henriques, 163 Conn. App. 301, 312, 135 A.3d 1247
(2016); see also State v. Gonzalez, 214 Conn. App. 511,
522–23 n.10, 281 A.3d 501 (‘‘[W]e are not at liberty to
overrule or discard the decisions of our Supreme Court
but are bound by them. . . . [I]t is not within our prov-
ince to reevaluate or replace those decisions.’’ (Internal
quotation marks omitted.)), cert. denied, 345 Conn. 967,
285 A.3d 736 (2022). Furthermore, it is well established
that ‘‘one panel of this court cannot overrule the prece-
dent established by a previous panel’s holding. . . . As
we have often stated, this court’s policy dictates that
one panel should not, on its own, [overrule] the ruling
of a previous panel. [That] may be accomplished only
if the appeal is heard en banc. . . . Prudence, then
dictates that this panel decline to revisit such requests.’’
(Internal quotation marks omitted.) State v. Gonzalez,
supra, 524. Our appellate precedent makes clear that a
landlord does not owe a duty of care to someone who
sustains injuries from a dog if the attack occurs in an
area over which the landlord has no control. Although
neither our Supreme Court nor this court expressly has
declined to adopt § 379A, as discussed in part I of this
opinion, both courts have adhered to traditional princi-
ples of premises liability, and those principles run
counter to § 379A.

In Giacalone, our Supreme Court affirmed that a land-
lord’s common-law duty under a theory of premises
liability is applicable to ‘‘the dangerous condition cre-
ated by the presence of a dog with known vicious tend-
encies,’’ and that the duty is defined by the space over
which the landlord exercises control. Giacalone v.
Housing Authority, supra, 306 Conn. 408. This court
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also has abided by these traditional principles of prem-
ises liability for dog bite cases in Stokes, Charles, and,
most recently, in Raczkowski v. McFarlane, 195 Conn.
App. 402, 225 A.3d 305 (2020). In Raczkowski, the plain-
tiff was walking in front of a residence when a dog ran
out and bit her. Id., 405. Even though the incident took
place partly on the defendant landlord’s property, this
court nonetheless concluded that the landlord did not
owe a duty to the plaintiff under a theory of premises
liability because the tenant, the dog owner, had exclu-
sive possession of the property under the unique cir-
cumstances of that case. Id., 415. Therefore, we con-
cluded that the landlord did not have possession or
control of the property. Id. Thus, Raczkowski demon-
strates this court’s continued pattern of strict compli-
ance with traditional principles of premises liability.
These principles are inconsistent with the scope of lia-
bility that § 379A imposes on a landlord and, thus,
adopting it would require us to depart from our appel-
late precedent, which we are not free to do.8

At oral argument before this court, the plaintiffs’
counsel claimed that we can adopt § 379A despite this
precedent, but we are not persuaded. The plaintiffs’
counsel specifically reasoned that we are not prevented
from adopting § 379A by Stokes because, in that case,
we analyzed § 379A in ‘‘quite exhaustive detail.’’ The
plaintiffs further argue in their appellate brief that, in

8 This court previously declined to adopt a Restatement provision that
conflicted with existing case law. In Davis v. Davis-Henriques, supra, 163
Conn. App. 301, the plaintiff requested that this court adopt a provision from
the Restatement (Third) of Property, Wills and other Donative Transfers,
that was contrary to our Supreme Court’s pattern of reliance on Connecti-
cut’s wills act, General Statutes § 45a-251 et seq. Id., 311–12. We concluded
that, because this court ‘‘is not free to depart from or modify the precedent
of our Supreme Court,’’ and ‘‘[b]ecause our Supreme Court has articulated
a ‘rule of strict compliance with the wills act,’ ’’ we could not depart from
that rule and adopt the Restatement provision. Id., 312–13. We reach the
same conclusion in the present case.
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Stokes, we only ‘‘stopped short’’ of adopting § 379A. The
plaintiffs are correct that this court discussed § 379A
in Stokes. Stokes v. Lyddy, supra, 75 Conn. App. 263.
Contrary to the plaintiffs’ characterization, however,
we did not merely stop short of adopting § 379A in
Stokes. Rather, without determining whether § 379A
should be adopted, we rejected the plaintiff’s argument
in Stokes because the plaintiff in that case had failed
to provide any evidence to support the first prong of
§ 379A, that is, that the lessor at the inception of the
lease consented to the dog’s presence. Id., 264–65. In
fact, the Stokes decision contained the following lan-
guage that suggests that this court would have declined
to adopt § 379A even if the plaintiff had provided evi-
dence to support both prongs: ‘‘Another public policy
concern that influences our decision is our desire to
prevent the possible flood of litigation that might result
from adopting the rule proposed by the plaintiff. If land-
lords were held liable for off premises injuries caused
by their tenants’ dogs, landlords would become the
insurers of the general public without end. That should
not be encouraged.’’9 Id., 272.

The plaintiffs’ counsel also maintained at oral argu-
ment before this court that this court is not prevented
from adopting § 379A by Giacalone because it is factu-
ally distinguishable, or by Charles because, in that case,
although the plaintiff asserted a claim under § 379A,
the claim was deemed abandoned. These observations,
although accurate, do not provide support for the plain-
tiffs’ argument that this court should adopt § 379A. The

9 This court made that statement in response to the plaintiff’s argument
that the dog bite statute should be extended to landlords. See Stokes v.
Lyddy, supra, 75 Conn. App. 265–66. If the trial court in the present case
had been asked expressly to adopt § 379A, it would have encountered the
same concern as the court in Stokes because adopting § 379A, like expanding
the dog bite statute, would have made landlords liable for off premises
injuries and, consequently, required them to become the insurers of the
public without end.
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plaintiffs ignore that, in both cases, our appellate courts
adhered to traditional premises liability law with
respect to a landlord’s liability for dog attacks, and that
this court has continued to do so. It is this pattern of
strict adherence that requires this court to reject the
plaintiffs’ invitation to adopt § 379A.

In sum, our appellate precedent continuously has
maintained that premises liability does not extend
beyond the property line within the specific context of
off premises dog attacks. We conclude that we cannot
depart from that precedent and, therefore, we reject the
plaintiffs’ request to adopt § 379A of the Restatement
(Second) of Torts.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. MARCUS HURDLE
(AC 44701)

Alvord, Prescott and Moll, Js.

Syllabus

Convicted, on pleas of guilty, of the crimes of robbery in the first degree
and conspiracy to commit robbery in the first degree, the defendant
appealed to this court from the judgment of the trial court, claiming,
inter alia, that the trial court improperly concluded that it lacked the
authority to award him presentence confinement credit pursuant to
statute (§ 18-98d). The defendant had been incarcerated on other convic-
tions when he entered into an agreement with the state under which
he would plead guilty to charges of robbery in the first degree and
conspiracy to commit robbery in the first degree in exchange for the
entry of a nolle prosequi as to all other charges he was facing. The trial
court accepted the pleas after canvassing the defendant, who indicated
that he understood the terms of the agreed upon sentence. At sentencing,
the defendant, for the first time, claimed that he was entitled to certain
presentence confinement credit. The court declined to award presen-
tence confinement credit and imposed the agreed upon sentence. Held:

1. The defendant could not prevail on his claim that the trial court, in
structuring his sentence, had the authority and discretion to account
for presentence confinement credit that the court determined to be
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appropriate: under § 18-98d (c), the Commissioner of Correction has
the sole responsibility and authority to calculate and apply presentence
confinement credit toward the sentence that actually was imposed by
the court, as presentence confinement credit is not a part of a sentence
but a calculation of the amount of credited time a defendant already
has served toward completing that sentence, and, although § 18-98d
contains no language that explicitly bars a sentencing court from award-
ing presentence confinement credit, our courts have clearly established
that presentence confinement credit is a creature of statute; moreover,
the defendant presented no appellate authority in support of his assertion
that, because the trial court has broad authority to craft and impose
sentences, it also has the inherent authority to award presentence con-
finement credit, the legislature having expressly placed the authority to
apply presentence confinement credit in the hands of the Commissioner
of Correction; furthermore, although sentencing courts differ in their
views about how to address issues concerning presentence confinement
credit, including, as did one of the courts that imposed a prior sentence
against the defendant, by placing an order on the judgment mittimus
that the defendant was to be given presentence confinement credit, that
notation was not binding on the Commissioner of Correction, who has,
in the first instance, the authority to calculate and apply presentence
confinement credit.

2. The defendant failed to present any evidence to support his claim that
the trial court improperly accepted his guilty pleas and thereafter denied
his motion to withdraw them because there was no meeting of the
minds regarding the terms of the pleas: the plea agreement between
the defendant and the state did not include any offer or acknowledgment
by the state regarding presentence confinement credit, which defense
counsel acknowledged on the record, the prosecutor indicated that
presentence confinement credit was never part of the plea bargaining
discussions, and the defendant acknowledged more than once during
the court’s initial plea canvass that he understood the terms of the
agreed upon sentence.

3. The defendant could not prevail on his unpreserved claim that the trial
court’s plea canvass was constitutionally invalid because he was not
advised that his guilty pleas would operate as a waiver of his right to
a jury trial; although the court did not indicate that the waiver included
the right to a jury trial, the defendant acknowledged during the canvass
that he was waiving his right to a trial by pleading guilty, and, because
he was represented by counsel and had elected a jury trial as part of
his initial plea of not guilty, the record was sufficient to infer that he
understood that his waiver of a right to a trial meant the right to a
jury trial.

Argued November 8, 2022—officially released January 31, 2023

Procedural History

Two part substitute information charging the defen-
dant, in the first part, with the crimes of home invasion,
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robbery in the first degree, conspiracy to commit rob-
bery in the first degree and criminal possession of a
firearm, and, in the second part, with being a persistent
dangerous felony offender, brought to the Superior
Court in the judicial district of Ansonia-Milford, where
the defendant was presented to the court, Brown, J.,
on pleas of guilty to robbery in the first degree and
conspiracy to commit robbery in the first degree; there-
after, the court denied the defendant’s motion for cer-
tain presentence confinement credit; subsequently, the
court, Brown, J., denied the defendant’s motion for
reconsideration or to withdraw the pleas and rendered
judgment in accordance with the pleas; thereafter, the
state entered a nolle prosequi as to the charges of home
invasion, criminal possession of a firearm and being a
persistent dangerous felony offender, and the defendant
appealed to this court. Affirmed.

James B. Streeto, senior assistant public defender,
for the appellant (defendant).

Lisa F. Rubertone, senior assistant state’s attorney,
with whom, on the brief, were Margaret E. Kelley,
state’s attorney, and Howard S. Stein, supervisory assis-
tant state’s attorney, for the appellee (state).

Opinion

PRESCOTT, J. The defendant, Marcus Hurdle, appeals
from the judgment of conviction, rendered following
his entry of guilty pleas pursuant to the Alford doctrine,1

of robbery in the first degree in violation of General
Statutes § 53a-134 (a) (4) and conspiracy to commit
robbery in the first degree in violation of General Stat-
utes §§ 53a-48 and 53a-134 (a). The defendant claims
that the trial court improperly (1) determined that it

1 See North Carolina v. Alford, 400 U.S. 25, 37, 91 S. Ct. 160, 27 L. Ed. 2d
162 (1970).
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lacked the authority, in accordance with General Stat-
utes § 18-98d, to award him presentence confinement
credit, (2) accepted his guilty pleas and denied his sub-
sequent motion for jail credit or to withdraw his pleas,
despite his contention that there was never a ‘‘meeting
of the minds’’ regarding the terms of his plea agreement
with the state, and (3) violated his constitutional rights
by failing to advise him during his plea canvass that his
guilty pleas would operate as a waiver of his right to
a trial by jury. We affirm the judgment of conviction.

The following undisputed facts and procedural his-
tory are relevant to our consideration of the defendant’s
claims. On January 11, 2016, the defendant was sen-
tenced in two criminal files factually unrelated to the
present matter.2 He received concurrent sentences of
five years of incarceration, execution suspended after
nine months, followed by three years of probation. On
July 20, 2018, the defendant admitted to violating the
terms of his probation and was released pending sen-
tencing on a Garvin plea agreement (probation files).3

Less than one month later, on August 16, 2018, the
defendant participated in a robbery in West Haven that
led to the conviction now under review. Although the
defendant and his coconspirators initially evaded the

2 The defendant was convicted in the judicial district of Ansonia-Milford
in Docket No. CR-14-0086982 of assault in the third degree in violation of
General Statutes § 53a-61 and criminal violation of a protective order in
violation of General Statutes § 53a-223, and in Docket No. CR-15-0158739
of criminal violation of a protective order in violation of § 53a-223. It is
axiomatic that we may take judicial notice of the defendant’s various prior
criminal files to the extent that doing so aids our consideration of the claims
raised on appeal. See Echeverria v. Commissioner of Correction, 193 Conn.
App. 1, 3 n.1, 218 A.3d 1116, cert. denied, 333 Conn. 947, 219 A.3d 376 (2019).

3 See State v. Garvin, 242 Conn. 296, 699 A.2d 921 (1997). ‘‘A Garvin
agreement is a conditional plea agreement that has two possible binding
outcomes, one that results from the defendant’s compliance with the condi-
tions of the plea agreement and one that is triggered by his violation of a
condition of the agreement.’’ (Internal quotation marks omitted.) State v.
Stevens, 278 Conn. 1, 7, 895 A.2d 771 (2006).
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police following the robbery, the defendant was appre-
hended later that day by the New Haven police.4

Because of his actions during the arrest in New Haven,
the defendant was charged in the judicial district of
New Haven in Docket No. CR-18-0186768 with interfer-
ing with a police officer and with criminal possession
of a pistol or revolver in violation of General Statutes
§ 53a-217c (pistol possession file). He was detained on
bond on those charges.

Subsequently, on October 24, 2018, while still
detained on bond in the pistol possession file, the defen-
dant was arrested by warrant in connection with the
West Haven robbery. He was charged in the judicial

4 The prosecutor provided the court with the following factual basis for
the defendant’s pleas related to the robbery. On August 16, 2018, at approxi-
mately 5:18 a.m., the West Haven police were called to the Econo Lodge
motel on Highland Street in West Haven. At that time, they came into contact
with the victim, a New York resident who was visiting a local acquaintance,
Jennifer Torres. Torres came to the victim’s motel room with another
woman. Shortly after arriving, Torres excused herself from the room, follow-
ing which two men, one of whom was the defendant, came in. One of the
men was armed with a handgun and proceeded to pistol-whip the victim.
Both men ransacked the room, stealing, among other things, a watch and
some money. After the four individuals left, the victim contacted the police.
The police, who were familiar with Torres, began an investigation pursuant
to which they learned the identity of her companions. The police then went
to a location that those individuals were known to frequent and were waiting
outside when a car pulled up. Several of the individuals suspected to be
involved in the robbery were in the car, which was being operated by the
defendant. When the police attempted to stop the car, a pursuit ensued,
which the police terminated at some point due to public safety concerns.
The car later was located in New Haven. The New Haven police then came
into contact with the defendant, who was, by then, known to be a suspect
in the West Haven robbery. The defendant threw down a firearm that he
was carrying, dropping it in a yard. The firearm was recovered and met the
description of the gun with which the robbery victim claimed he was struck.
On the basis of statements given by several individuals, including some of
the defendant’s coconspirators, which were corroborated by surveillance
video from the motel, the police learned that the coconspirators had hatched
a plan to rob the victim by having the women gain entry to the motel room
and having the men wait outside and, at the appropriate time, enter the
motel room and rob the victim.
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district of Ansonia-Milford in Docket No. CR-18-0097217
with home invasion in violation of General Statutes
§ 53a-100aa (a) (1), robbery in the first degree in viola-
tion of § 53a-134 (a) (4), conspiracy to commit robbery
in the first degree in violation of §§ 53a-48 and 53a-134
(a), and criminal possession of a firearm in violation
of General Statutes § 53a-217 (a) (1) (robbery file). The
state also filed a substitute part B information charging
the defendant as a persistent dangerous felony offender
under General Statutes § 53a-40 (a) (1). At his arraign-
ment on the charges in the robbery file, the court set
a $300,000 bond and also raised the defendant’s bonds
in his other files.

On October 26, 2018, the court appointed an attorney
for the defendant and confirmed that bond had been
set in the robbery and probation files. The defendant
subsequently entered not guilty pleas in the robbery
file and elected a jury trial. On December 19, 2018, the
defendant posted bond and was released.

Sentencing with respect to the probation files initially
was scheduled for February 20, 2019. The defendant,
however, arrived late and was intoxicated. Accordingly,
the court raised the defendant’s bond and continued
the matter. On February 26, 2019, the court terminated
the defendant’s probation and sentenced him in the
probation files to concurrent terms of three and one-
half years of incarceration. He began to serve those
sentences while awaiting resolution of the charges in
the robbery and pistol possession files.

On May 15, 2019, in the pistol possession file, the
defendant pleaded guilty under the Alford doctrine to
criminal possession of a pistol or revolver. Following
a plea canvass, the court, Cradle, J., sentenced the
defendant to ten years of incarceration, two years of
which were mandatory, execution suspended after
three and one-half years, followed by three years of
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conditional discharge. The court, in response to a ques-
tion by the defendant about jail credit, stated that the
defendant could ‘‘get [his] jail credit for the time that
[he had] been confined on bond on this matter.’’ The
order for jail credit was reflected on the mittimus.5

On October 29, 2020, as part of a plea agreement with
the state and in order to resolve his remaining criminal
charges on the robbery file, the defendant pleaded guilty
under the Alford doctrine to robbery in the first degree
and conspiracy to commit robbery in the first degree.
As part of the plea agreement, the state agreed to enter
a nolle prosequi on all remaining charges, including the
charge of being a persistent dangerous felony offender.
The court, Brown, J., accepted the pleas following a
thorough canvass during which the defendant repeat-
edly was advised of the terms of the agreed upon sen-
tence, which was twelve years of incarceration, execu-
tion suspended after seven and one-half years, followed
by five years of probation, which would run concur-
rently with all of the sentences he already was serving.
On two separate occasions, following the court’s recita-
tion of the agreed upon sentence, the defendant verbally
indicated that he understood the terms. During this
proceeding, neither the defendant nor his counsel sug-
gested that the plea agreement included a provision
regarding jail credit. The matter was continued to Janu-
ary 28, 2021, for sentencing.

On that date, the defendant raised to the court, for
the first time, his belief that he was entitled to certain
presentence confinement credit in the present case.
Specifically, after the court had given the defendant
an opportunity to address the court, defense counsel
indicated that he had a ‘‘few more comments.’’ Counsel

5 ‘‘[A] judgment mittimus is . . . a clerical document by virtue of which
a person is transported to and rightly held in prison.’’ (Internal quotation
marks omitted.) State v. Montanez, 149 Conn. App. 32, 34 n.1, 88 A.3d 575,
cert. denied, 311 Conn. 955, 97 A.3d 985 (2014).
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concluded those comments with the following: ‘‘The
final thing that I would say is that there was discussion
of making the sentence run with the other sentences.
And I contacted records at [the Department of Correc-
tion (department)], and they instructed me that you can
order a jail credit going back to those dates. And I have
those dates for the court, if so inclined. The arrest date
of August 17, 2018, through December 19, 2018, at which
time [the defendant] bonded out. And then he was read-
mitted on February 20, 2019, and the jail credit can be
ordered from then to [the present].’’ The prosecutor
indicated in his response that presentence confinement
credit ‘‘was not bargained for,’’ meaning that the issue
was not part of the plea agreement between the defen-
dant and the state, and that the court’s practice in the
past had always been to ‘‘[defer] to the [department]
with regard to the calculation of jail credit.’’ The prose-
cutor also took the position that the defendant already
had received ‘‘every single credit from . . . every judge
who has sentenced him with regard to his violations of
probation [and] the gun charges he picked up . . . .’’

The court indicated its intent to impose a sentence
at that time, stating: ‘‘So, there is an agreed upon sen-
tence. I am going to impose that agreed upon sentence.
I am also going to allow the department to impose
whatever presentence credit the department feels is
appropriate. You’re obviously entitled to presentence
credit. I’m going to let them make that determination.
. . . I’m not going to do that on the record.’’ At that
time, the defendant interrupted and complained that
he had been told that he would ‘‘receive all jail credit
if [he] agree[d] to the [plea] deal.’’ The prosecutor reiter-
ated that the state had never made any representations
regarding presentence confinement credit as part of the
plea negotiations. At the request of defense counsel,
the court continued the matter without imposing sen-
tence to afford counsel additional time to consult with
the defendant and to review his file.
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The defendant subsequently filed a motion asking the
court to order that presentence confinement credit be
applied to the sentence imposed or, alternatively, to
allow him to withdraw his pleas. On February 18, 2021,
the court conducted a hearing on the defendant’s
motion. During that hearing, defense counsel made
clear that, although he had indicated to the defendant
that he would pursue any available presentence confine-
ment credit, ‘‘I did not tell him there was an agreement
for jail credit. There was not, and I can’t represent that
there was.’’ The court denied the defendant’s motion
regarding presentence confinement credit, denied the
defendant’s request to withdraw his pleas, and sen-
tenced the defendant, in accordance with the plea
agreement, to a total effective term of twelve years of
imprisonment, suspended after seven years and one-
half years, and five years of probation to run concur-
rently with all other sentences the defendant was then
serving. The defendant subsequently filed the present
appeal.

I

The defendant first claims that the court improperly
determined that it lacked the authority to award him
presentence confinement credit at sentencing pursuant
to § 18-98d. The defendant argues that a sentencing
court has both the inherent authority and broad discre-
tion to structure its sentences within statutory limits,
and that this authority necessarily must include the
discretion to account for presentence confinement
credit that the court determines to be appropriate. The
state responds that the court’s conclusion that it lacked
authority to calculate and order presentence confine-
ment credit at the time of sentencing comports with
statutory law.6 We agree with the state.

6 The state also argues that the defendant cannot prevail on this claim
because he was not legally entitled to the credit that he claims the court failed
to award and because the plea agreement never contemplated deducting
presentence confinement credit from the agreed upon sentence. Although
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No appellate court has answered unequivocally
whether, in crafting an appropriate and legal sentence, a
sentencing court has the authority to order presentence
confinement credit to which a defendant claims he is
entitled. See Gooden v. Commissioner of Correction,
169 Conn. App. 333, 339–40 n.3, 150 A.3d 738 (2016)
(whether sentencing authority includes ability to award
jail credit at time of sentencing is open issue). In
answering that question, we do not start with an entirely
blank canvas. Rather, we are guided by the relevant
statute as well as our prior decisional law.7

A defendant’s entitlement to, and the application of,
presentence confinement credit is governed by § 18-
98d. Because the periods of confinement at issue in the

we will briefly discuss the latter of these arguments in part II of this opinion,
we need not address the former argument. Our conclusion that a sentencing
court lacks the authority to order presentence confinement credit at sentenc-
ing renders it unnecessary to resolve the state’s argument that the defendant
was not entitled to any such credit in the first instance. As set forth in this
opinion, whether the defendant is entitled to presentence confinement credit
must be determined, not at sentencing, but by the Commissioner of Correc-
tion (commissioner) upon review of all relevant records and in accordance
with the application of the pertinent statutes and the policies and procedures
of the department. Only after such a determination is made will the issue
be ripe for judicial review by way of a petition for a writ of habeas corpus.
See State v. Riddick, 194 Conn. App. 243, 244–45, 220 A.3d 908 (2019)
(‘‘petition for a writ of habeas corpus, rather than a motion directed at the
sentencing court, is the proper method to challenge the [commissioner’s]
application of presentence confinement credit’’); State v. Carmona, 104
Conn. App. 828, 833, 936 A.2d 243 (2007) (habeas proceeding, not motion
to correct illegal sentence, is proper method to raise claim concerning
presentence confinement credit), cert. denied, 286 Conn. 919, 946 A.2d
1249 (2008).

7 Generally, ‘‘[w]e defer to the broad authority that legislatures possess
in determining the types and limits of punishment for crimes.’’ State v.
Heinemann, 282 Conn. 281, 311, 920 A.2d 278 (2007). To the extent that
the defendant suggests in his argument on appeal that the legislature’s
decision to place the authority to calculate and apply presentence confine-
ment credit exclusively within the hands of the department rather than
sentencing courts somehow implicates the doctrine of separation of powers,
this notion has been rejected by our Supreme Court. See Washington v.
Commissioner of Correction, 287 Conn. 792, 826–29, 950 A.2d 1220 (2008).
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present case occurred after July 1, 1981, but prior to
October 1, 2021, the applicable portion of § 18-98d is
subparagraph (a) (1) (A), which provides in relevant
part: ‘‘Any person who is confined to a community cor-
rectional center or a correctional institution for an
offense committed on or after July 1, 1981, and prior
to October 1, 2021, under a mittimus or because such
person is unable to obtain bail or is denied bail shall,
if subsequently imprisoned, earn a reduction of such
person’s sentence equal to the number of days which
such person spent in such facility from the time such
person was placed in presentence confinement to the
time such person began serving the term of imprison-
ment imposed; provided (i) each day of presentence
confinement shall be counted only once for the purpose
of reducing all sentences imposed after such presen-
tence confinement; and (ii) the provisions of this sec-
tion shall only apply to a person for whom the existence
of a mittimus, an inability to obtain bail or the denial
of bail is the sole reason for such person’s presentence
confinement, except that if a person is serving a term
of imprisonment at the same time such person is in
presentence confinement on another charge and the
conviction for such imprisonment is reversed on appeal,
such person shall be entitled, in any sentence subse-
quently imposed, to a reduction based on such presen-
tence confinement in accordance with the provisions
of this section. . . .’’

Of particular relevance to the issue now before us is
subsection (c) of § 18-98d, which provides: ‘‘The Com-
missioner of Correction shall be responsible for ensur-
ing that each person to whom the provisions of this
section apply receives the correct reduction in such
person’s sentence; provided in no event shall credit be
allowed under subsection (a) of this section in excess
of the sentence actually imposed.’’ Thus, subsection (c)
expressly and unequivocally mandates that it is the
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Commissioner of Correction (commissioner) who is
responsible for ensuring that a defendant receives all
presentence confinement credit due under the statute
and, importantly, that any such credit be applied as a
‘‘reduction in such person’s sentence.’’ We construe this
language to mean that any applicable credit is to be
calculated and later applied toward whatever sentence
actually was imposed by the court and not by reducing
the sentence prior to its imposition. This construction
is consistent with our Supreme Court’s statement in
Washington v. Commissioner of Correction, 287 Conn.
792, 950 A.2d 1220 (2008), that the petitioner in that
case had made an ‘‘erroneous assumption that, pursuant
to § 18-98d, the petitioner [was] entitled to have . . .
presentence confinement credit applied to his senten-
ces in such a manner as to actually advance his release
date from prison. . . . [Section] 18-98d does not entitle
the petitioner to that treatment but merely confers on
him a right to have any days spent in presentence con-
finement applied once, upon imposition, to reduce the
sentences imposed.’’ (Emphasis omitted.) Id., 830. In
other words, presentence confinement credit is not a
part of a sentence; it is a calculation of the amount of
credited time a defendant already has served toward
completing that sentence.

Although it is true that § 18-98d contains no language
that explicitly bars a sentencing court from awarding
presentence confinement credit, we previously have
stated that ‘‘[o]ur courts have clearly established that
presentence [confinement] credit is a creature of statute
. . . .’’ (Internal quotation marks omitted.) State v. Des-
hawn D., 136 Conn. App. 373, 380, 44 A.3d 907 (2012).
If the legislature had wanted to authorize sentencing
courts to calculate and apply presentence confinement
credit as part of their sentencing function, it presumably
could have included express language granting such
authority and/or responsibility. Furthermore, we agree
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with the state that ‘‘[i]t would defy reason and logic to
allow trial courts unfettered discretion to order presen-
tence confinement credit, yet regulate the department
. . . in carrying out the administrative function of cal-
culating and applying such credit.’’

Our construction of § 18-98d as granting the sole
responsibility and authority to the commissioner to cal-
culate and apply presentence confinement credit is fur-
ther buttressed by a number of practical considerations.
First, as the present case demonstrates, it often will be
difficult for a court to determine whether and to what
extent a defendant may be statutorily entitled to jail
credit. The record before a sentencing court may not
reflect to what extent a defendant with multiple crimi-
nal files has already received jail credit in another file.
The sentencing court, without conducting an investiga-
tion, has no way of verifying the precise dates that a
defendant entered a given facility or when he may have
been released on bond. The necessary records to make
such determinations generally are not readily available
to a court at the time of sentencing. Moreover, the court
reasonably should not rely on factual representations
made by counsel, who themselves may not have accu-
rate or complete information necessary to calculate a
defendant’s entitlement to jail credit. The information
necessary to make an accurate calculation regarding
presentence confinement credit is in the hands of the
department, and, thus, as recognized by the legislature
in enacting § 18-98d, the commissioner is the proper
party to ‘‘ensur[e] that each person to whom the provi-
sions of [§ 18-98d] apply receives the correct reduction
in such person’s sentence . . . .’’ General Statutes § 18-
98d (c).

Although the defendant acknowledges subsection (c)
of § 18-98d and its clear designation of the commis-
sioner as the authority charged with applying presen-
tence confinement credit, he nonetheless urges us to
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hold that the sentencing court, which has broad discre-
tion to craft and impose sentences, also can directly
account for presentence confinement credit as a part
of the sentencing process and that the court’s refusal
to do so in the present case was an abuse of discretion.
We do not find any of the defendant’s arguments in
support of this proposition persuasive.

First, the defendant argues that, just as a sentencing
court typically has the discretion and authority to deter-
mine whether sentences will run concurrently or con-
secutively, it has the inherent authority to award presen-
tence credit as it sees fit. We do not consider this an
apt analogy. ‘‘Determining whether two sentences will
be concurrent or consecutive is part of the judicial
function of imposing sentences upon a convict and is
a matter for the determination of the court.’’ (Internal
quotation marks omitted.) State v. Banks, 59 Conn. App.
145, 150, 763 A.2d 1046 (2000). Further, this authority
has long been recognized at common law and is
expressly authorized by statute. See General Statutes
§ 53a-37. By contrast, presentence confinement credit
is strictly a creature of statute, and any right to such
credit is a ‘‘matter of legislative grace . . . .’’ Harris
v. Commissioner of Correction, 271 Conn. 808, 833,
860 A.2d 715 (2004). As such, ‘‘the manner in which
[presentence confinement credits] are applied [toward]
a sentence and the proscription against double counting
are properly determined by the legislature.’’ Id. As we
have already indicated, the legislature has expressly
placed the authority to apply presentence confinement
credit in the hands of the commissioner.

Second, the appellate cases relied on by the defen-
dant to argue that a sentencing court has the authority
and/or discretion to award presentence confinement
credit are not direct criminal appeals like the present
case but appeals from decisions on petitions for writs
of habeas corpus that address various claims that the
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commissioner—not a sentencing court—either has mis-
calculated or misapplied presentence confinement
credit. Such decisions clearly are inapposite to the issue
before us. For example, the defendant states that James
v. Commissioner of Correction, 327 Conn. 24, 29, 170
A.3d 662 (2017), ‘‘is a quintessential example of the
appropriate exercise of a trial court’s discretion.’’
(Emphasis added.) But James contains no relevant dis-
cussion pertaining to whether a sentencing court has
the authority to calculate and award presentence con-
finement credit. The sole issue in James was whether
the commissioner properly calculated and applied such
credit. The defendant cites no appellate authority hold-
ing that a sentencing court has the discretion to calcu-
late and apply presentence confinement credit at sen-
tencing.

Finally, we are aware that trial courts in this state
have differing views about how to address issues con-
cerning presentence confinement credit raised at sen-
tencing. Some trial courts, consistent with the position
that we have taken, regularly refuse to address jail
credit as part of sentencing because they conclude that
it is not ‘‘within the power of a Superior Court judge
to do so.’’ Gooden v. Commissioner of Correction,
supra, 169 Conn. App. 339 n.3.8

Other sentencing courts have taken the view that
they have authority to order that a defendant be given
jail credit by placing an order to that effect on the

8 In Gooden, the petitioner had been sentenced in accordance with a
plea agreement that included an agreed upon sentence of ten years of
incarceration followed by five years of special parole. In the subsequent
habeas action, he claimed that his counsel was ineffective because, inter
alia, he failed to ask the sentencing court to account for 286 days of jail
credit by reducing his time to serve to nine years and seventy-nine days.
The habeas court rejected the claim, indicating that the sentencing judge
would not have awarded jail credit even if counsel had asked. See Gooden
v. Commissioner of Correction, supra, 169 Conn. App. 342–43.
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judgment mittimus. The court that sentenced the pres-
ent defendant in the pistol possession file seemingly
took this approach. In light of our conclusion that the
authority to calculate and apply presentence confine-
ment credit lies, at least in the first instance,9 with the
commissioner, any such notation would not be binding
on the commissioner.

Still other courts have endeavored to avoid the issue
of authority to order presentence confinement credit
by adjusting the actual sentence that it imposes, thereby
reducing the sentence in an amount roughly equal to
the presentence confinement credit sought. By way of
example, a court that is considering the acceptance of
a plea agreement entered into between the state and a
defendant may choose to resolve the defendant’s
request for an order for presentence confinement credit
by way of a different sentencing structure that reduces
the previously agreed upon sentence offered by the
state by some additional amount to assuage the defen-
dant without overstepping the court’s authority regard-
ing such credit. Whether this approach is a viable
option, however, will depend on the particulars of the
plea agreement with the state and the charges pending
against the defendant.10

9 To be clear, we hold only that a sentencing court lacks authority to
calculate and award presentence confinement credit. This should not be
misunderstood as suggesting that a habeas court, when adjudicating a peti-
tion for a writ of habeas corpus in which it is claimed that the commissioner
acted improperly with respect to presentence confinement credit, lacks
authority to craft an appropriate remedy.

10 This is because the state may have agreed to nolle charges in reaching
the agreed upon sentence. Although a sentencing court has the authority
to structure a sentence differently than that agreed to in a plea deal between
the defendant and the state, unless the state agrees otherwise, the court
may do so only if the defendant is prepared to enter a plea to all charges
in the information, including any that the state had agreed to nolle as part
of its own plea agreement with the defendant. If the nolled charges carry
a statutory minimum sentence in excess of the previously agreed upon
time to serve, any additional reduction in the agreed upon sentence by the
sentencing court, acting alone, would not be legally possible. For example,
in the present case, one of the charges that the state had agreed to nolle
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In sum, the commissioner, rather than the sentencing
court, is the proper authority to determine a defendant’s
eligibility for presentence confinement credit and to
apply such credit against a defendant’s sentence after
the sentence is imposed. The defendant in the present
case cannot demonstrate that the sentencing court
improperly concluded that it lacked the authority to
account for his claim to presentence confinement credit
when imposing sentence or that it abused any discretion
it had by refusing to note on the mittimus that the
commissioner should award the defendant any such
credit, which the commissioner already had a statutory
obligation to do under § 18-98d. If the defendant
believes that the commissioner has not properly applied
all presentence confinement credit to which he is statu-
torily entitled toward the completion of his sentence,
the defendant can raise this issue in an appropriate
habeas action.

II

The defendant next claims that the court improperly
accepted his guilty pleas, and later denied his motion
to withdraw his pleas, because there never was a ‘‘meet-
ing of the minds’’ regarding the terms of the pleas. The
state responds, inter alia, that the terms of the plea
agreement, as reflected in the record, were understood
by all parties and did not include presentence confine-
ment credit.11 We agree with the state and, accordingly,
reject the defendant’s claim.

was the home invasion charge, which carries a mandatory minimum sentence
of ten years to serve. See General Statutes § 53a-100aa (c). The court could
not unilaterally have structured a sentence that was less than the seven and
one-half years to serve that the state previously had agreed to unless the
state also agreed to nolle the home invasion charge.

11 The state also argues that the credit to which the defendant claimed
he was entitled had been applied against the sentence he received for the
New Haven file. We need not address this assertion because we agree that
the plea deal at issue did not include an accounting for any presentence
confinement credit.
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In Santobello v. New York, 404 U.S. 257, 262, 92 S. Ct.
495, 30 L. Ed. 2d 427 (1971), the United States Supreme
Court stated that ‘‘the adjudicative element inherent in
accepting a plea of guilty, must be attended by safe-
guards to insure the defendant what is reasonably due
in the circumstances. Those circumstances will vary,
but a constant factor is that when a plea rests in any
significant degree on a promise or agreement of the
prosecutor, so that it can be said to be part of the
inducement or consideration, such promise must be
fulfilled.’’ Moreover, ‘‘[t]he validity of plea bargains
depends on contract principles. . . . Thus, [p]rinciples
of contract law and special due process concerns for
fairness govern our interpretation of plea agreements.’’
(Citation omitted; internal quotation marks omitted.)
State v. Stevens, 278 Conn. 1, 7–8, 895 A.2d 771 (2006).
It is axiomatic that, to form a binding and enforceable
contract, there must be a mutual assent, or a ‘‘ ‘meeting
of the minds’ ’’ between the contracting parties. Com-
puter Reporting Service, LLC v. Lovejoy & Associates,
LLC, 167 Conn. App. 36, 44, 145 A.3d 266 (2016).
Because the existence of a contract is a factual determi-
nation made by the court, our review is limited to
whether the court’s decision was clearly erroneous in
light of the existing evidence. See, e.g., Senco, Inc. v.
Fox-Rich Textiles, Inc., 75 Conn. App. 442, 445, 816 A.2d
654, cert. denied, 263 Conn. 916, 821 A.2d 770 (2003).

The defendant’s claim falters on the fact that the
defendant has failed to direct us to any evidence that
tends to support his claim. To the contrary, the record
before us reflects that the plea agreement negotiated
between the state and the defendant, in fact, did not
include any offer or acknowledgment by the state
regarding presentence confinement credit.12 Defense

12 Given our current holding that the authority to calculate and apply
presentence confinement credit lies exclusively with the commissioner, it
is unlikely that the state has any authority to directly negotiate a plea bargain
that addresses presentence confinement credit.
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counsel acknowledged on the record that the plea
agreement between the state and the defendant did not
include any agreement between the parties regarding
presentence confinement credit. The prosecutor con-
curred, indicating to the sentencing court that the pre-
sentence confinement credit requested by the defen-
dant had never been part of the plea bargaining
discussions and that the defendant had been warned
of the likelihood of his serving ‘‘dead time’’13 between
sentencing in the other files and his sentencing in the
present case. Moreover, defense counsel unequivocally
indicated to the court that he had never explicitly told
the defendant that the state’s offer would be reduced
at sentencing by jail credit but only that he would make
an effort to have the court order presentence confine-
ment credit at the time of sentencing. Finally, and most
significantly, during his initial plea canvass, the defen-
dant acknowledged more than once that he understood
that the agreed upon sentence was for a term of incar-
ceration of twelve years of imprisonment, suspended
after seven and one-half years, with five years of proba-
tion. That is the sentence that was bargained for, and
that is the sentence that the defendant in fact received.
In short, there is simply nothing in the record before the
sentencing court or this court to support the defendant’s
assertion that there was no meeting of the minds with
respect to the terms of the plea agreement such that
the court should have found the plea agreement unen-
forceable. Accordingly, the defendant’s claim fails.

III

Finally, the defendant claims that the court improp-
erly violated his constitutional rights by failing to advise

13 ‘‘[D]ead time is prison parlance for presentence confinement time that
cannot be credited because the inmate is a sentenced prisoner serving
time on another sentence.’’ (Internal quotation marks omitted.) Bagalloo v.
Commissioner of Correction, 195 Conn. App. 528, 531 n.2, 225 A.3d 1226,
cert. denied, 335 Conn. 905, 226 A.3d 707 (2020).
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him during the plea canvass that his guilty pleas would
operate as a waiver of his constitutional right to a jury
trial. Although the defendant acknowledges that the
court asked him as part of the canvass whether he
understood that, by pleading guilty, he was waiving his
right to a trial, the defendant argues that the court
never clearly indicated that this waiver included giving
up his right to a jury trial, thus rendering the plea
canvass constitutionally invalid. We disagree.

As a preliminary matter, the defendant concedes that
this claim was not properly preserved because he never
raised it as an issue in his motion to withdraw his pleas.
He nevertheless requests review pursuant to Golding14

or the plain error doctrine. See Practice Book § 60-
5.15 We conclude that, although the defendant’s claim
satisfies the first and second prongs of Golding because
the record is adequate for review and the claim is of
constitutional magnitude, the defendant is not entitled
to reversal of the judgment under the third prong of
Golding or the plain error doctrine because he cannot

14 State v. Golding, 213 Conn. 233, 567 A.2d 823 (1989), as modified by In
re Yasiel R., 317 Conn. 773, 781, 120 A.3d 1188 (2015), provides that ‘‘a
defendant can prevail on a claim of constitutional error not preserved at
trial only if all of the following conditions are met: (1) the record is adequate
to review the alleged claim of error; (2) the claim is of constitutional magni-
tude alleging the violation of a fundamental right; (3) the alleged constitu-
tional violation . . . exists and . . . deprived the defendant of a fair trial;
and (4) if subject to harmless error analysis, the state has failed to demon-
strate harmlessness of the alleged constitutional violation beyond a reason-
able doubt. In the absence of any one of these conditions, the defendant’s
claim will fail.’’ (Emphasis omitted; footnote omitted.) State v. Golding,
supra, 239–40.

15 Practice Book § 60-5 provides in relevant part: ‘‘The court may in the
interests of justice notice plain error not brought to the attention of the
trial court. . . .’’ It is axiomatic, however, that ‘‘[t]he plain error doctrine
is reserved for truly extraordinary situations [in which] the existence of the
error is so [patent and readily discernible from the record] that it affects the
fairness and integrity of and public confidence in the judicial proceedings.’’
(Internal quotation marks omitted.) State v. McClain, 324 Conn. 802, 812,
155 A.3d 209 (2017).



Page 77ACONNECTICUT LAW JOURNALJanuary 31, 2023

217 Conn. App. 453 JANUARY, 2023 473

State v. Hurdle

establish that the court’s canvass was improper, let
alone constitutionally insufficient.

‘‘Several federal constitutional rights [as enunciated
in Boykin v. Alabama, 395 U.S. 238, 243, 89 S. Ct. 1709,
23 L. Ed. 2d 274 (1969)] are involved in a waiver that
takes place when a plea of guilty is entered in a state
criminal trial. First, is the privilege against compulsory
self-incrimination . . . [s]econd, is the right to trial by
jury . . . [t]hird, is the right to confront one’s accusers.
. . .16 Further, under the Connecticut rules of practice,
a trial judge must not accept a plea of [guilty or] nolo
contendere without first addressing the defendant per-
sonally and determining that the plea is voluntarily
made under Practice Book § [39-20] and that the defen-
dant fully understands the items enumerated in Practice
Book § [39-19].’’ (Citation omitted; footnote added;
internal quotation marks omitted.) State v. Badgett, 200
Conn. 412, 417, 512 A.2d 160, cert. denied, 479 U.S. 940,
107 S. Ct. 423, 93 L. Ed. 2d 373 (1986).

In State v. Badgett, supra, 200 Conn. 419–20, our
Supreme Court rejected a claim that was nearly identi-
cal to the one now raised by the defendant. Specifically,
the defendant in Badgett, who had entered conditional
pleas of nolo contendere, raised as his ‘‘principal consti-
tutional claim’’ on appeal that the court had not properly
informed him that his plea operated as a waiver of his
right to a trial by jury because, during his plea canvass,
the court asked him only if he understood that he was
‘‘giving up [his] right to trial at this present time’’ without
making any specific reference to a right to a ‘‘jury trial.’’
(Internal quotation marks omitted.) Id., 418–19. That
omission, the defendant argued, ‘‘prevented him from
making a knowing waiver of the right and, therefore,

16 The same rights are guaranteed under our state constitution in article
first, § 8, as amended by article seventeen of the amendments. See State v.
Suggs, 194 Conn. 223, 227 n.3, 478 A.2d 1008 (1984).
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rendered his plea constitutionally defective.’’ Id., 419.
Our Supreme Court stated that, although it did ‘‘not
condone the court’s failure expressly to reference the
right to a ‘jury’ trial, we conclude that the inquiry was
constitutionally sufficient under the circumstances of
th[e] case.’’ Id. In reaching that conclusion, our Supreme
Court reasoned ‘‘that the trial court’s express mention
of waiver of the right to trial, combined with the defen-
dant’s prior election for a jury trial, his experience with
criminal proceedings and apparently adequate repre-
sentation by counsel’’ rendered the canvass constitu-
tionally sufficient. (Emphasis in original.) Id., 420.

Following Badgett, this court similarly has rejected
claims like the one advanced by the defendant in the
present case, provided that the record contained similar
indicia from which to infer that the defendant under-
stood that his waiver of his right to a trial meant the
right to a jury trial. See State v. Lage, 141 Conn. App.
510, 525, 61 A.3d 581 (2013) (court’s canvass was consti-
tutionally sufficient despite court’s failure to use modif-
ier ‘‘jury’’ in informing defendant that guilty plea would
waive his right to trial); State v. McElyea, 40 Conn. App.
60, 63, 668 A.2d 742 (same), cert. denied, 236 Conn.
920, 674 A.2d 1327 (1996). But see State v. Smith, 83
Conn. App. 411, 416–17, 849 A.2d 918 (acknowledging
that, ‘‘[a]s a general matter . . . the court’s failure to
use the term jury trial does not in and of itself render
a plea involuntary’’ but declining to follow Badgett
because defendant ‘‘was arraigned, entered a plea and
was sentenced on the same day . . . was not repre-
sented by counsel, and at no point in the proceeding
did he elect a jury trial or show any understanding
that he had a right to one’’ (citations omitted; internal
quotation marks omitted)), cert. denied, 271 Conn. 940,
861 A.2d 516 (2004).

Under the facts of the present case, in which the
defendant was represented by counsel and had elected
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a jury trial as part of his initial plea of not guilty, Badgett
and its progeny are applicable and binding on this court.
The defendant duly recognizes this, articulating the fol-
lowing in his brief: ‘‘The defendant acknowledges a line
of case law from [the Appellate Court] and the Supreme
Court in which representation by counsel has been held
adequate to make up for a defective plea canvass. This
line of case law is at variance with federal case law
interpreting this federal constitutional right but is con-
trolling. This issue is raised for the sake of future
review.’’ (Emphasis added.)

‘‘[I]t is axiomatic that this court, as an intermediate
body, is bound by Supreme Court precedent and [is]
unable to modify it . . . . [W]e are not at liberty to
overrule or discard the decisions of our Supreme Court
but are bound by them. . . . [I]t is not within our prov-
ince to reevaluate or replace those decisions.’’ (Internal
quotation marks omitted.) Anderson v. Commissioner
of Correction, 148 Conn. App. 641, 645, 85 A.3d 1240,
cert. denied, 311 Conn. 945, 90 A.3d 976, cert. denied
sub nom. Anderson v. Dzurenda, 574 U.S. 883, 135 S.
Ct. 201, 190 L. Ed. 2d 155 (2014). Similarly, it is the
policy of this court that one panel of this court cannot
overrule or decline to follow a prior panel’s holding.
See, e.g., State v. White, 215 Conn. App. 273, 304–305,
283 A.3d 542 (2022). We are unpersuaded by the defen-
dant’s attempts to distinguish the present case from
Badgett and its progeny and, thus, must leave for our
Supreme Court the defendant’s question of whether
courts in this state should implement a new and more
rigorous standard for evaluating the sufficiency of a
plea canvass.17 Because the defendant’s claim fails as

17 We note that our Supreme Court previously has declined an invitation
to do so. See Ghant v. Commissioner of Correction, 255 Conn. 1, 13, 761
A.2d 740 (2000) (‘‘The petitioner urges this court to adopt a more stringent
requirement for jury trial waivers based upon cases from jurisdictions other
than Connecticut. We decline, however, to mandate more stringent require-
ments for jury trial waivers in plea canvasses.’’).
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a matter of settled law, he cannot satisfy the third prong
of Golding or the more stringent standard for relief
pursuant to the plain error doctrine.

The judgment is affirmed.

In this opinion the other judges concurred.
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Assault of elderly person second degree; claim that defendant was entitled to new

trial on charge of assault of elderly person second degree; claim that trial court
improperly denied motion to suppress; whether trial court properly relied on
automobile exception to fourth amendment’s warrant requirement in determin-
ing that police were not obligated to obtain warrant before searching defendant’s
vehicle; whether police had probable cause to search defendant’s vehicle.

State v. Henry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214
Criminal possession of firearm, ammunition, or electronic defense weapon; motion

to correct illegal sentence; claim that trial court erred in denying defendant’s
motion to correct illegal sentence because sentencing court imposed period of
special parole in violation of statute ((Rev. to 2017) § 54-125e (b), as amended
by public act (P.A. 18-63)), when it failed to find on record that period of special
parole was necessary to ensure public safety; whether certain amendments to
§ 54-125e (b) embodied in P.A. 18-63 applied retroactively to render defendant’s
sentence imposing special parole void.

State v. Hurdle . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 453
Robbery first degree; conspiracy to commit robbery first degree; claim that trial

court had authority and discretion to award defendant presentence confinement
credit pursuant to statute (§ 18-98d) during sentencing proceeding; claim that
trial court improperly accepted defendant’s guilty pleas and denied motion to
withdraw pleas because there was no meeting of minds regarding terms of pleas;
unpreserved claim that trial court’s plea canvass was constitutionally invalid
because defendant was not advised that his guilty pleas would operate as waiver
of right to jury trial.
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State v. Sumler. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51
Murder; conspiracy to commit robbery first degree; carrying pistol without permit;

criminal possession of pistol or revolver; motion in limine; claim that trial court
abused its discretion in admitting witness’ testimony identifying defendant in
surveillance video and photograph; consideration of four factors set forth in State
v. Gore (342 Conn. 129) to determine whether there was some basis for concluding
that witness was more likely than jury to correctly identify defendant from
surveillance video or photograph.

Tunick v. Tunick. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106
Breach of fiduciary duty; trusts; unjust enrichment; doctrine of laches; continuing

course of conduct doctrine; claim that trial court improperly granted motion to
strike count of unjust enrichment on ground that it was time barred by tort
statute of limitations (§ 52-577); whether claim of unjust enrichment was equita-
ble claim for relief; whether genuine issues of material fact existed as to whether
§ 52-577 was tolled by operation of continuing course of conduct doctrine; whether
plaintiff established existence of genuine issue of material fact as to whether
defendant committed continuous breach of fiduciary duty owed to remainder
beneficiaries that resulted in enhanced injury to plaintiff.
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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

SUSAN S. BARASH, CO-TRUSTEE OF THE RICHARD RIPPS TRUST,
et al. v. BARBARA LEMBO, SC 20676

Judicial District of Hartford, Complex Litigation Docket

Trusts; Breach of Fiduciary Duty; Whether Trial Court Prop-

erly Concluded That Trustee Has No Fiduciary Duty to Protect

Estate Property Before It is Conveyed to the Trust. When Richard
Ripps (‘‘Ripps’’) died in 2006, his 49 percent ownership interest in
three real estate companies (‘‘real estate assets’’) became assets of
his estate (‘‘Ripps Estate’’). Attorney Laurence Rubinow (‘‘Rubinow’’)
was named as the executor of the Ripps Estate. Prior to his death,
Ripps executed a trust (‘‘Ripps Trust’’), designating Barbara Lembo
(‘‘Lembo’’), who was Ripps’ spouse when he died, and Rubinow as
trustees and naming his three children as beneficiaries (‘‘Trust Benefi-
ciaries’’). In 2016, Susan S. Barash (‘‘Barash’’), Ripps’ ex-wife and the
Trust Beneficiaries’ mother, was appointed as a cotrustee of the Ripps
Trust. The Ripps Estate remains open, and the estate still owns the
real estate assets. The plaintiffs, Barash and the Trust Beneficiaries,
brought this action against Lembo, alleging that she breached her
fiduciary duties as trustee of the Ripps Trust by failing to protect the
interest of the Trust Beneficiaries against certain alleged wrongdoings
committed by Rubinow as executor of the Ripps Estate. The plaintiffs
alleged that Rubinow, among other things, ‘‘did not object to,’’ and in
fact sanctioned, certain loans by and between the real estate assets
that deprived the Ripps Estate of ‘‘the immediate benefit of more’’
than $3 million. They claimed that Lembo, as cotrustee, should have
investigated, objected to, or attempted to prevent the alleged wrongdo-
ings committed by Rubinow. The parties filed cross motions for sum-
mary judgment. The trial court granted Lembo’s motion for summary
judgment, ruling that Lembo’s ‘‘residuary trust duty does not include
a duty to protect property that might become trust property.’’ In sup-
port of its ruling, the court noted that, in a residuary trust, the duties
of a trustee are placed upon him or her after the settlement of the
estate is completed pursuant to Warner v. Merchants Bank & Trust
Co., 2 Conn. App. 729, 732 (1984), and, consequently, the trustee’s
duties ‘‘begin when the money flows in and not before.’’ The plaintiffs
appealed to the Appellate Court, and the Supreme Court transferred
the appeal to itself. On appeal, the plaintiffs claim that, in granting
summary judgment in favor of Lembo, the trial court improperly relied
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on Warner to hold that Lembo’s fiduciary duties had not yet arisen
because the Ripps Estate was not closed. They assert that Warner is not
applicable here because, among other things, it dealt with a ‘‘residuary
trust,’’ which does not come into existence until a decedent’s estate
is settled, whereas, in this case, the Ripps Trust is an inter vivos trust
that existed before Ripps’ death and could have been funded during
his lifetime. In addition, the plaintiffs contend that Warner is also
distinguishable because it did not involve a situation, such as the one
in the present case, (1) where property belonging to the trust was not
conveyed to the trust because it was wrongfully withheld or (2) where
such property was improperly diverted so that it ended up in the hands
of a third party instead. Thus, the plaintiffs claim (1) that the trial
court should have denied Lembo’s motion for summary judgment and
(2) that the trial court should have granted their motion for summary
judgment as to liability because the evidence demonstrated that Lembo
had some knowledge – or should have had some knowledge – of
suspicious circumstances but still failed to take any action to collect
and protect trust property.

AARON LYNCH et al. v. STATE OF CONNECTICUT et al., SC 20646
Judicial District of Hartford

Medical Malpractice; Sovereign Immunity; Whether Claims

Commissioner’s Authorization to Sue the State Covered Plain-

tiffs’ Claims; Whether ‘‘Wrongful Life’’ Claim Should Be Recog-

nized in Connecticut. After obtaining permission from the Claims
Commissioner to sue the state of Connecticut (state) for medical
malpractice pursuant to General Statutes § 4-160, Jean-Marie Monroe-
Lynch and Aaron Lynch brought this action against the state on their
own behalf and on behalf of their son, Joshua, and the estate of
their deceased daughter, Shay. They alleged that Jean-Marie became
pregnant with Joshua and Shay, who were twins, after the state’s
hospital performed an intra-uterine insemination (IUI) procedure using
sperm from a donor positive for cytomegalovirus (CMV) antibodies.
They further alleged that Shay died in utero and Joshua was born with
debilitating, life-long medical conditions due to the resulting CMV
infection. They claimed, inter alia, that the state committed medical
malpractice based upon (1) negligent fertility treatment in that the
state did not obtain Jean-Marie’s informed consent where it failed to
inform her of the risks associated with infection by CMV in the IUI
procedure and (2) negligent prenatal treatment in that the state should
have been alerted to the possibility of CMV infections in the fetuses
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based on an ultrasound examination. The trial court struck Joshua’s
negligent prenatal treatment claim, stating that it was a ‘‘wrongful life’’
claim that it declined to recognize. The court, however, refused to
strike the negligent fertility treatment claims brought on behalf of
Joshua and Shay’s estate, concluding that they were medical malprac-
tice claims and not ‘‘wrongful life’’ claims. After trial, the court found
in favor of the plaintiffs and awarded damages in excess of $36 million.
The state appealed to the Appellate Court, and the Supreme Court
transferred the appeal to itself. On appeal, the state claims that the
plaintiffs’ action is barred by the doctrine of sovereign immunity.
Specifically, it argues that the fertility treatment claims predicated on
a lack of informed consent were outside the scope of the Claims
Commissioner’s permission to sue the state, which was limited to
medical malpractice claims. It also asserts that the plaintiffs never
received permission to sue on their prenatal medical malpractice
claims, as they failed to submit to the Claims Commissioner a good
faith certificate and an opinion letter from a similar health care provider
for those claims as required by § 4-160 (b). In addition, the state claims
that the negligent fertility treatment claims brought on behalf of Joshua
and Shay’s estate are, in fact, ‘‘wrongful life’’ claims and that a ‘‘wrong-
ful life’’ claim should not be recognized in Connecticut because it does
not allege any legally cognizable injury to the child and ƒdemands a
calculation of damages dependent upon a comparison between the
Hobson’s choice of life in an impaired state and nonexistence’’ that
the law is not equipped to make, quoting Becker v. Schwartz, 46 N.Y.2d
401, 412 (1978). Finally, the state claims that the trial court improperly
relied on the testimony of Dr. McMeeking, the plaintiffs’ expert, in
concluding that the donor sperm used in the IUI procedure caused
the CMV infections to Jean-Marie, Joshua and Shay. It asserts that
Dr. McMeeking’s causation testimony should not have been admitted
because it was unsupported by a valid scientific methodology and was
based on unproven, speculative factual assumptions.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.

Jessie Opinion
Chief Staff Attorney
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NOTICE

Notice of Certification as Authorized House Counsel

Upon recommendation of the Bar Examining Committee, in accordance with § 2-
15A of the Connecticut Practice Book, notice is hereby given that the following
individuals have been certified by the Superior Court as Authorized House Counsel
for the organization named:

Certified as of November 8, 2022:

Aislinn McGrane Toohey NBC Sports Group

Certified as of December 6, 2022:

David A. Ellis Piper Sandler & Co.

Certified as of December 15, 2022:

Meagan L. Fitzsimmons GXO Logistics, Inc.
Kimber Summers Post University

Certified as of December 20, 2022:

Kathryn P. Ledwith Strategic Value Partners, LLC

Certified as of December 29, 2022:

Annie E. Nelson Bank of America, N.A.
Frank J. Weigand Oasis Pro Markets, LLC

Certified as of January 3, 2023:

Amanda N. Miller ConnectiCare, Inc.

Certified as of January 4, 2023:

Carl D. McKinney ITT, Inc.

Certified as of January 10, 2023:

Jacob Wimberly AQR Capital Management, LLC

Hon. Elizabeth A. Bozzuto
Chief Court Administrator
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