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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

STATE v. JAMES K., SC 20693
Judicial District of New Haven

Criminal; Risk of Injury to a Child; Whether Trial Court

Improperly Limited Defendant’s Voir Dire of Potential Jurors;

Whether Trial Court Properly Admitted Video of Victim’s Foren-

sic Interview into Evidence. The defendant engaged in inappropriate
physical contact with the minor victim, his daughter. When the defend-
ant was arrested on unrelated charges, the victim went to live with
her maternal grandmother. The grandmother expressed concern to the
Department of Children and Families about the defendant’s practice
of habitually kissing the victim on the lips, and the victim went on to
disclose the inappropriate physical contact incident. The defendant
was arrested and charged with first degree sexual assault and risk of
injury to a child. During jury selection, defense counsel informed the
trial court that the state was in possession of photographs depicting
the defendant kissing the victim’s half-sister on the lips. Counsel argued
that jurors may react strongly to such evidence and therefore wanted
to ask potential jurors about parents kissing their children on the lips,
to which the state objected. The trial court determined that asking
about ‘‘kissing is too fact specific’’ but allowed defense counsel to ask
about different ways that parents show physical affection to their
children. The trial court ultimately excluded the photographs from
evidence, but an investigator testified that the grandmother thought
that ‘‘something happened because [the defendant] would kiss [the
victim on] the mouth.’’ The state did not address the defendant kissing
the victim during closing argument. The jury found the defendant not
guilty of sexual assault but guilty of risk of injury to a child, and he
appealed to the Appellate Court (209 Conn. App. 441), which affirmed
the judgment. That court rejected his claim that the trial court had
improperly constrained voir dire of prospective jurors in violation of
his constitutional right to an impartial jury, reasoning that the court
had ‘‘properly struck a balance’’ between protecting the defendant’s
right to a fair trial and avoiding voir dire that concerned case specific
facts. The Appellate Court also found that no prejudice flowed from
the trial court’s ruling, as the jury found him not guilty of first degree
sexual assault, which indicated that counsel had selected a jury that
carefully and fairly considered the charges. The defendant also claimed
that the trial court erred by admitting the victim’s forensic interview
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into evidence, asserting that the court failed to weigh its probative
value against its prejudicial effect by ‘‘automatically’’ admitting the
video under the medical diagnosis and treatment exception to the rule
against hearsay. He argued that the video’s prejudicial effect ‘‘greatly
outweighed’’ its probative value, that it was cumulative of the victim’s
testimony, and that it improperly bolstered her credibility. The Appel-
late Court rejected the defendant’s claim, finding the video was ‘‘highly
probative’’ and provided ‘‘additional insight’’ into the underlying events
without improperly bolstering the victim’s credibility or generating
sympathy for her. The Supreme Court granted the defendant’s petition
for certification to appeal pursuant to General Statutes § 51-197f and
will determine whether the trial court (1) improperly limited the
defendant’s voir dire of potential jurors and (2) erred in admitting the
video into evidence when the victim ‘‘gave clear and cogent testimony’’
and the prejudicial effect of the video ‘‘greatly outweighed its marginal
probative value.’’

MTGLQ INVESTORS, L.P. v. GEORGE S. LAKNER, SC 20715
Judicial District of New Haven

Foreclosure; Trial Court Procedure: Discovery. Whether

Trial Court Properly Granted Plaintiff’s Motion for Protective

Order that Effectively Precluded Document Discovery Sought

by Defendant. In 1995, the defendant granted the plaintiff’s predeces-
sor in interest a mortgage on a piece of real property in New Haven
to secure a $100,000 note with a 7.25 percent interest rate. In 2002, after
the defendant was deployed in the United States Army, the plaintiff’s
predecessor in interest notified the defendant that his interest rate
would be reduced to 6 percent pursuant to the Servicemembers Civil
Relief Act (SCRA). In 2007, the plaintiff’s predecessor in interest com-
menced foreclosure proceedings against the defendant alleging non-
payment. In 2011, after the defendant submitted evidence of having
made all of his payments, the foreclosure action was withdrawn.
According to the defendant, after he resumed making payments, the
plaintiff’s predecessor in interest began to periodically refuse to accept
them. In 2012, the plaintiff’s predecessor in interest commenced the
present action again seeking to foreclose the mortgage, this time alleg-
ing nonpayment beginning in January of 2008. As an affirmative
defense, the defendant asserted that he had made all payments due
on the note. In February, 2019, the defendant issued a deposition
notice that requested that the plaintiff produce ‘‘all records of mortgage
payments . . . related to the subject mortgage note, from the inception
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of the mortgage note to the present, including records pertaining to
returning payments to the defendant.’’ In response, the plaintiff filed
a motion for a protective order requesting that the trial court disallow
discovery as to all of the documents being sought. The court granted
the motion for protective order on the ground that the request was
overly broad and would not lead to the admission of material evidence.
At trial in September, 2019, the defendant did not provide any proof
of payments after 2009, whereas the plaintiff presented evidence of
the defendant’s payment record up to December, 2012, which demon-
strated that some of his payments had been accepted. The plaintiff
also presented the testimony of its foreclosure litigation specialist,
who testified that the defendant’s delinquency began in 2002 and that
the interest rate remained at 7.25 percent throughout the life of the
loan. As a result of this testimony, the defendant argued for the first
time later in the trial that the plaintiff had improperly failed to reduce
his interest rate in violation of the SCRA and thereby manufactured
the default giving rise to the present foreclosure action. In its memoran-
dum of decision, the trial court found that the defendant’s payments
were insufficient to bring the loan current and thereby resulted in the
loan entering default. Accordingly, the court rejected the defendant’s
special defense. The court also rejected the defendant’s SCRA argu-
ment on the grounds that he had improperly failed to raise this defense
before trial and that, even if he had, the defense failed on the merits.
Consequently, the court rendered a judgment of foreclosure by sale.
The Appellate Court (210 Conn. 901) summarily affirmed the trial
court’s judgment, and the defendant was subsequently granted certifi-
cation to appeal to our Supreme Court. The Supreme Court will now
decide whether the Appellate Court properly upheld the trial court’s
decision to grant the plaintiff’s motion for protective order, thereby
resulting in the denial of document discovery sought by the defendant.

EMMETT ESCOBAR-SANTANA et al. v. STATE, SC 20772

Judicial District of Hartford

Torts; Sovereign Immunity; Whether the Plaintiff Alleged a

Claim That Falls Within the Waiver of Sovereign Immunity for

Medical Malpractice Claims Against the State Set Forth in Gen-

eral Statutes § 4-160. The plaintiff, Celine Escobar-Santana, brought
this action pursuant to the waiver of sovereign immunity for medical
malpractice claims against the state provided in General Statutes § 4-
160, as amended by No. 19-1982 of the 2019 Public Acts. The plaintiff
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alleges that the defendant, the state of Connecticut, failed to provide
her with adequate and proper care during the labor and delivery of
her son at the UCONN John Dempsey Hospital. Specifically, she alleges
that, after laboring for over two days and enduring painful procedures,
her child was delivered via cesarean section with multiple significant
and permanent injuries. The plaintiff alleges that the labor and delivery
were traumatic, terrifying, and painful and that she suffered severe
psychological, physiological, and emotional distress caused by the
defendant’s conduct. The plaintiff alleges that the defendant knew or
should have known that its conduct involved an unreasonable risk of
causing emotional distress that might result in illness or bodily harm
and that her distress was reasonable in light of the defendant’s conduct.
The plaintiff attached to her complaint a certificate of good faith and
a physician’s opinion letter, which stated that her doctors departed
from the standard of care in several ways during her labor and delivery.
The defendant moved to dismiss the plaintiff’s action on the ground
that it is barred by the doctrine of sovereign immunity because it
asserts a claim of negligent infliction of emotional distress and not a
claim for medical malpractice. The trial court denied the motion to
dismiss, holding that, when construing the allegations in the light most
favorable to the plaintiff and indulging every presumption in favor of
jurisdiction, the action adequately alleges a claim of medical malprac-
tice. The trial court found that, although the complaint contains allega-
tions necessary to support a claim for emotional distress damages in
the absence of a claim for physical injury, that fact does not convert
the medical malpractice claim into a separate claim for negligent inflic-
tion of emotional distress. The trial court further found no authority
for the proposition that emotional distress is not a compensable injury
in an action for medical malpractice. The defendant appealed to the
Appellate Court, and the Supreme Court transferred the appeal to
itself. On appeal, the defendant claims that the trial court erred in
denying its motion to dismiss because claims for emotional distress
unaccompanied by physical injury are not permitted unless a plaintiff
alleges and proves the elements of negligent infliction of emotional
distress, which are different from the elements for medical malpractice,
and only medical malpractice claims fall within the waiver of sovereign
immunity set forth in § 4-160.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
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Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.

Jessie Opinion
Chief Staff Attorney


