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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future

STEVEN W. ROSE v. COMMISSIONER OF CORRECTION, SC 20558
Judicial District of Tolland

Habeas; Whether Appellate Court Correctly Determined (1)

That Habeas Court Correctly Found Petitioner Did Not Establish

Good Cause to Excuse Delay in Filing under General Statutes

§ 52-470 (e) and (2) That Abuse of Discretion is Appropriate

Standard of Review for Dismissals of Habeas Petitions Pursuant

to § 52-470 (e). In 2011, the Appellate Court affirmed the petitioner’s
convictions for several crimes, and the Supreme Court denied the
petitioner’s petition for certification to appeal on February 3, 2012.
Thereafter, the petitioner filed his first habeas petition (2012 petition).
In December, 2016, the petitioner withdrew his 2012 petition to obtain
different habeas counsel. The petitioner filed the present habeas peti-
tion in February, 2018. General Statutes § 52-470 (c) creates a rebutta-
ble presumption that a habeas petition has been unreasonably delayed
if it is filed more than five years after ‘‘the judgment of conviction is
deemed to be a final judgment due to the conclusion of appellate
review’’ or after October 1, 2017, whichever date is later. When the
rebuttable presumption applies, § 52-470 (e) provides that ‘‘the court
shall dismiss the petition’’ if the petitioner fails to demonstrate ‘‘good
cause’’ for the delay. At the request of the respondent commissioner,
the habeas court issued an order directing the petitioner to show cause
why the present petition should not be dismissed as untimely pursuant
to § 52-470 (c) and (e) because it was filed after October 1, 2017. After
a hearing, the habeas court found that the petitioner’s counsel had
advised the petitioner in 2016 that he could withdraw the 2012 petition
but should ‘‘do it now’’ and that he would be assigned different counsel.
The court further determined that the petitioner’s counsel had advised
the petitioner in 2016 to refile the habeas petition and that, after the
2016 withdrawal, he could have refiled the petition within the time
frame permitted by § 52-470 but waited more than one year to do so.
The habeas court thus concluded that the petitioner failed to show
good cause for the delay in refiling the present petition and dismissed
it pursuant to § 52-470 (e). The petitioner appealed to the Appellate
Court (202 Conn. App. 436), claiming that he had established good
cause for the untimely refiling of his habeas petition because his
counsel’s failure to inform him of the need to refile it following the
2016 withdrawal and the habeas court’s statements at the December
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2016 proceeding resulted in his mistaken belief that his 2012 habeas
action remained active. The Appellate Court determined (1) that the
habeas court’s findings were not clearly erroneous as to the advice
that the petitioner’s counsel had provided about the need to refile the
petition and the time to do so and (2) that the record supported the
court’s conclusion that the petitioner had failed to establish good cause
pursuant to § 52-470, as he offered no reason for the delay in refiling
the petition. The Appellate Court affirmed the judgment of dismissal,
holding that the habeas court did not abuse its discretion in concluding
that the petitioner had failed to establish good cause for purposes of
§ 52-470. The petitioner was granted certification to appeal, and the
Supreme Court will decide whether the Appellate Court (1) correctly
determined that the habeas court had correctly found that the peti-
tioner did not establish good cause necessary to excuse his delay in
filing under § 52-470 (e) and (2) correctly determined that abuse of
discretion is the appropriate standard of review for dismissals of
habeas petitions pursuant to § 52-470 (e).

VINCENT G. BENVENUTO v. KEVIN BROOKMAN, SC 20699
Judicial District of Hartford

Bill of Discovery; Constitutional Law; First Amendment;

Whether Bloggers Constitute ‘‘News Media’’ Connecticut’s Press

Shield Law; Whether Trial Court Applied Correct Legal Standard

to Free Speech Claim under State Constitution; Whether Discov-

ery Order Violated Constitutional Free Speech Rights; Whether

Certain Anonymous Comments on Blog Post Were Defamatory

Per Se. The defendant maintains and operates a blog in which he
publishes his own investigative reports pertaining to the city of Hart-
ford, including the city’s police, fire, and public works departments,
board of education, and municipal government. The blog also provides
a forum for individuals to leave comments; these commentors can
elect to reveal their identity or may post using a pseudonym. In August
of 2019, anonymous commentors posted a variety of allegedly defama-
tory statements on the defendant’s blog regarding the plaintiff’s work
as a lieutenant in the city’s police department. In November of 2019,
the plaintiff commenced the present action for a bill of discovery to
obtain the identity of the anonymous commentors so that he may bring
an action for defamation against them. More specifically, the plaintiff
sought an order requiring the defendant to release the internet protocol
(IP) addresses and other identifying information related to these anony-
mous commentors. The defendant interposed two special defenses to
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the plaintiff’s complaint. First, the defendant alleged that the requested
disclosures were barred by General Statutes § 52-146t, which protects
from compelled disclosure information obtained by ‘‘news media.’’
The defendant further asserted that the granting of the bill of discovery
would violate the commentors’ constitutional rights to speak anony-
mously and the defendant’s constitutional rights to freedom of speech
and of the press. The plaintiff moved to strike these defenses, which the
trial court granted. Following a trial, the court issued a memorandum
of decision permitting discovery with respect to some of the allegations
of the plaintiff’s complaint. The court found that the plaintiff had
demonstrated probable cause to bring an action for defamation and
ordered that, given the unavailability of the IP addresses of the com-
mentors, the defendant would be required to submit for forensic analy-
sis the laptop and cell phone used by the defendant to access, monitor,
and maintain the blog. The defendant appealed from the trial court’s
judgment to the Appellate Court, and the appeal was subsequently
transferred to our Supreme Court pursuant to Practice Book § 65-1.
The defendant asserts four claims on appeal. First, he claims that
the trial court improperly construed § 52-146t as inapplicable to the
operator of a blog. Second, the defendant claims that the trial court
applied the wrong legal standard in striking his constitution-based
special defense. Third, the defendant claims that the trial court’s order
directing discovery is violative of constitutional free speech principles
and was so overinclusive and invasive as to constitute an abuse of
discretion. Finally, the defendant claims that the trial court erred in
determining that some of the commentor’s statements were defama-
tory as a matter of law.

GENCONN ENERGY, LLC v. PUBLIC UTILITIES REGULATORY
AUTHORITY, SC 20716

Judicial District of New Britain

Administrative Appeal; Public Utilities; Whether Trial Court

Properly Affirmed Defendant Agency’s Decision Reducing Pro-

posed Return on Capital Submitted by Plaintiff Owner of Peak-

ing Generation Facilities by $2.861 Million Pursuant to General

Statutes § 16-243u. GenConn Energy, LLC (GenConn), owns and
operates two facilities that provide peaking generation capacity to the
state’s electrical grid. General Statutes § 16-243u provides that the
peaking generation facility ‘‘shall be entitled to recover its prudently
incurred costs of such project, including, but not limited to, capital
costs . . . and a reasonable rate of return on equity.’’ It further pro-
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vides that the Connecticut Public Utilities Regulatory Authority
(PURA) ‘‘shall review such recovery of costs consistent with the princi-
ples set forth in . . . [General Statutes § ] 16-19e.’’ In June, 2020,
GenConn filed an application for PURA to establish the 2021 revenue
requirements for its facilities. In its final decision, PURA denied Gen-
Conn’s requested return on capital of $19,669,764 upon concluding it
was excessive and would unfairly cost consumers. Instead, PURA
approved a return on capital of $16,808,499, resulting in a decrease of
$2.861 million. GenConn appealed to the trial court, claiming that
PURA’s decision violates the plain language of § 16-243u (1) by depriv-
ing GenConn of its right to recover ‘‘prudently incurred costs’’ and (2)
by preventing GenConn from recovering ‘‘a reasonable rate of return
on equity.’’ The trial court rejected GenConn’s interpretation of § 16-
243u and held that PURA has the statutory authority to adjust Gen-
Conn’s capital recovery. The court explained that GenConn failed to
holistically interpret § 16-243u and correspondingly ignored the bal-
ance sought to be established. The court stated that the legislature’s
incorporation of § 16-19e into § 16-243u requires PURA to strike the
appropriate balance between competing interests, namely, the public
interest in reasonable electricity rates and the financial integrity of
the public utility companies, when reviewing the recovery of capital
costs. The court stated that any other interpretation of § 16-243u would
undermine the very purpose of the statute and the very essence of
public utility regulation. Next, GenConn claimed that PURA’s decision
was arbitrary and capricious because it changed the methodology that
PURA had used for a decade to determine the recovery of prudently
incurred costs and a reasonable rate of return on equity for peaking
generation. The court disagreed, stating that PURA cannot be bound
to a factual methodology that it had previously used once PURA deter-
mines that a modification of that methodology is required by the facts
at hand and the modification is within the authority granted to PURA
in the applicable statutes. The court accordingly dismissed GenConn’s
appeal. GenConn appealed to the Appellate Court, and the Supreme
Court transferred the appeal to itself. On appeal, GenConn claims that
the trial court erred in construing § 16-243u to allow PURA, after a
decade of using the specific ratemaking methodology applicable to
peaking generation set forth therein, to change its methodology to
substitute the general ratemaking principles found in § 16-19e. In sup-
port, GenConn argues that the specific directive in § 16-243u that the
owner of a peaking generation facility recover its ‘‘prudently incurred
costs’’ and ‘‘a reasonable rate of return on equity’’ is not supplanted
by the general ratemaking principles applicable to public utilities set
forth in § 16-19e.
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STATE OF CONNECTICUT DEPARTMENT OF PUBLIC HEALTH
v. JUANITA ESTRADA et al., SC 20717

Judicial District of New Britain

Administrative Appeal; Whether CHRO Had Jurisdiction

Over Whistleblower Retaliation Complaint When Complainant

Pursued Union Grievances Concerning Same Adverse Employ-

ment Actions; Whether Retaliation Claim Requires Disclosure

of Actual State Law Violation or Good Faith Reasonable Belief

of Such Violation. As part of her duties as an epidemiologist for the
state Department of Public Health, Juanita Estrada reviewed appli-
cants’ qualifications to serve as directors or acting directors of health.
In 2015, Hartford’s departing director of health submitted a letter to
the department requesting approval of Ruonan Wang as the acting
director of health for the city. The letter and Wang’s resume indicated
that Wang held a master’s degree in public health. Estrada drafted a
letter approving Wang’s appointment, which the department’s commis-
sioner signed. When Estrada later learned that Wang did not have a
master’s degree in public health, which she believed state law required
for a person nominated for a director of health position, she reported
the information to her supervisor. Following her disclosure, Estrada
received written reprimands and unsatisfactory performance apprais-
als and was demoted. Estrada filed a complaint with the Office of
Public Hearings of the Commission on Human Rights and Opportuni-
ties, claiming that the department retaliated against her for a protected
whistleblower disclosure. The commission found in favor of Estrada,
the department appealed to the trial court, and the trial court sustained
the appeal. The commission appealed to the Appellate Court (211
Conn. App. 223), which held that the trial court erred in concluding that
the commission lacked subject matter jurisdiction over the complaint
because Estrada had pursued union grievances concerning the same
adverse employment actions. The Appellate Court noted that General
Statutes § 4-61dd contains a waiver of sovereign immunity and confers
on the commission the authority to adjudicate whistleblower retalia-
tion claims. The Appellate Court found that the fact that § 4-61dd also
provides an alternative avenue for a complainant to seek redress for
retaliation for a whistleblower disclosure through the procedures pro-
vided in an applicable collective bargaining contract did not deprive
the commission of subject matter jurisdiction over Estrada’s claim, as
the issue concerned her election of remedies rather than subject matter
jurisdiction. The Appellate Court also held that the trial court properly
concluded that Estrada had not made a protected whistleblower disclo-
sure pursuant to § 4-61dd because she had not disclosed a violation
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of state law. The Appellate Court noted that the applicable statute
requires that directors of public health must possess a degree in public
health while acting directors must only be deemed suitable to serve
as acting director during the period in which the director is absent or
unable to serve or in which a vacancy exists. The commission sought
certification to appeal, which the Supreme Court granted as to whether
the Appellate Court properly concluded that (1) the commission had
subject matter jurisdiction to adjudicate Estrada’s complaint and (2)
a whistleblower retaliation claim requires that the disclosure concern
an actual violation of state law and not just a good faith reasonable
belief that such a violation had occurred.

WILLIAM ROACH v. TRANSWASTE, INC., SC 20718
Judicial District of Hartford

Wrongful Discharge; Damages; Whether Appellate Court

Correctly Concluded Evidence Sufficient to Allow Jury to Award

Plaintiff Future Lost Damages. The plaintiff, who was employed
as a truck driver for the defendant, brought this action alleging that
his employment was wrongfully terminated in violation of General
Statutes § 31-51q, which prohibits an employer from retaliating against
employees for exercising constitutional free speech rights. The plaintiff
claimed that he was wrongfully terminated in retaliation for raising
safety complaints regarding the defendant’s trucks. After a trial, the
court rendered judgment in favor of the plaintiff in accordance with the
jury’s verdict. Thereafter, the defendant filed a motion for remittitur,
arguing that the verdict was excessive because the plaintiff had failed
to provide either tangible evidence or even to testify with any specific-
ity as to the amount of damages. The trial court found that the plaintiff
had provided sufficient evidence for the jury to arrive at a reasonable
estimate of his lost wages, namely, his testimony that he was paid
forty-six cents per mile, drove approximately 230,000 miles over a two-
year period, and was out of work for about six months. The court
explained that the jury found that the plaintiff was owed for 2200
miles per week at a rate of forty-six cents per mile over a period of
twenty-four weeks for a total of $24,288. The court further elaborated
that the jury ‘‘reached these conclusions based on a division of 230,000
miles over two years by the number of weeks in two years, 104, to
arrive at an estimate of weekly mileage of approximately 2211 miles
rounded to the award figure of 2200. The latter figure, when multiplied
by [forty-six cents] per mile yields a weekly income of $1012. In turn,
this number may be multiplied by twenty-four weeks – an estimate of
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four weeks per month for six months – to arrive at the jury’s award
of damages in the amount of $24,288.’’ On appeal to the Appellate
Court, the defendant claimed, inter alia, that the trial court erred by
failing to set aside the jury’s award of damages because the plaintiff
had failed to provide any evidence of his claimed lost wages. The
Appellate Court (210 Conn. App. 686) held that the trial court did not
abuse its discretion in declining to set aside the jury’s award of damages
because there was clear evidence in the record that the jury could
have used to arrive at the damages awarded to the plaintiff. The defend-
ant was granted certification to appeal, and the Supreme Court will
decide whether the Appellate Court correctly concluded that the evi-
dence was sufficient to allow the jury to award the plaintiff future
lost damages.

STATE v. KYLE A., SC 20721
Judicial District of Ansonia-Milford

Criminal; Unpreserved Appellate Claims; Whether Appellate

Court Correctly Concluded That Trial Court’s Instruction on

Burglary in the First Degree Was Not Reversible Error Under

Plain Error Doctrine. The defendant broke a window to enter his
mother’s home while his brother and his brother’s girlfriend were
inside, even though his brother had told him not to come if he was
intoxicated, and proceeded to cause property damage with a baseball
bat. In connection with that incident, the defendant was charged with,
inter alia, criminal mischief and burglary in the first degree in violation
of General Statutes § 53a-101 (a) (1), which provides in relevant part:
‘‘A person is guilty of burglary in the first degree when . . . such
person enters or remains unlawfully in a building with intent to commit
a crime therein and is armed with . . . a deadly weapon or dangerous
instrument.’’ The jury found the defendant guilty of all charged
offenses, and he appealed to the Appellate Court (212 Conn. App.
239), challenging the trial court’s jury instructions on the first-degree
burglary charge. Specifically, he claimed that the court improperly
omitted a necessary portion of the instruction because, although it
instructed the jury that it needed to find that the defendant acted with
the specific intent to commit either a felony or a misdemeanor in the
home, it failed to identify by name one or more specific felony or
misdemeanor offenses. The defendant acknowledged that he failed to
preserve his instructional error claim at trial but argued that he was
entitled to relief under the plain error doctrine. That doctrine is
reserved for extraordinary situations in which the existence of the
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error is so obvious that it affects the fairness and integrity of and
public confidence in the judicial proceedings. Here, the Appellate Court
concluded that the alleged instructional error did not rise to the level
of plain error. The court noted that the alleged error did not involve
the trial court’s failure to include language from a mandatory charging
statute. Moreover, the court was not persuaded that allowing the
alleged error in the instruction to stand uncorrected would work a
manifest injustice. It explained that the defendant’s contention that
the alleged error resulted in a manifest injustice was undermined by
the fact pattern that was reflected in the evidence and expressly relied
on by the prosecutor during oral argument, which pointed to the
defendant’s intent to commit three different crimes that all rose to
the level of intent required by the burglary statute. Furthermore, the
court opined that, although the better practice would have been for
the trial court to have instructed the jury with respect to the intent
to commit one or more named felony or misdemeanor offenses, the
claimed error was unlikely to have guided the jury to an incorrect
verdict in light of the evidence and arguments advanced in the case.
The Appellate Court affirmed the judgment of conviction, stating that
the defendant’s unpreserved claim does not give rise to concerns of
manifest injustice in this case or more generally. The defendant was
granted certification to appeal, and the Supreme Court will decide
whether the Appellate Court correctly concluded that the trial court’s
instruction on first-degree burglary was not reversible error under the
plain error doctrine.

JOE MARKLEY et al. v. STATE ELECTIONS ENFORCEMENT
COMMISSION, SC 20726

Judicial District of New Britain

Elections; Campaign Financing; Free Speech; Whether Stat-

utes That Provide Public Campaign Funds to Election Candi-

dates on Condition That Those Funds Not be Used to Promote

Another Candidate’s Election Violate First Amendment. The
plaintiffs, Joe Markley and Rob Sampson, were candidates for elections
to the Connecticut General Assembly in 2014, and they applied for
and accepted public funding under the Citizens’ Election Program
(program), General Statutes § 9-700 et seq. The receipt of such funds
was subject to restrictions set forth in (1) General Statutes § 9-616 (a)
(5), which prohibits contributions by a candidate committee ‘‘to, or for
the benefit of, . . . another candidate committee,’’ and (2) regulations
adopted by the defendant commission (commission) pursuant to Gen-



March 28, 2023 Page 9BCONNECTICUT LAW JOURNAL

eral Statutes § 9-706 (e) regarding ‘‘permissible expenditures under
subsection (g) of section 9-607 for qualified candidate committees
receiving grants’’ under the program. These regulations (1) require
that all funds in the depository account of a candidate committee
‘‘shall be used only for’’ the candidate’s election to the office and
(2) forbid candidates from using funds in the depository account for
‘‘contributions, loans or expenditures to or for the benefit of another
candidate.’’ During the course of their election campaigns, the plaintiffs
published campaign literature that attacked then-Governor Dannel
Malloy’s record and policies. In 2018, the commission found that the
publication of these communications ‘‘opposed’’ Governor Malloy and
constituted ‘‘expenditures’’ in a race other than the candidates’ own
races and, therefore, violated § 9-616 (a) (5) and the applicable regula-
tions. The commission ordered that Markley pay $2000 and Sampson
pay $5000 in civil penalties. The plaintiffs appealed to the trial court,
claiming that the statutes and regulations, which were the basis for
the commission’s decision, violate the first amendment to the federal
constitution by restricting a candidate’s ability to speak about other,
non-opposing candidates. Relying on Buckley v. Valeo, 424 U.S. 1
(1976), the court ruled that the voluntary decision by the plaintiffs to
accept public funds to finance their campaigns for reelection, along
with the condition that those funds not be used to promote another
candidate’s election, did not burden the plaintiffs’ first amendment
rights. The court accordingly affirmed the commission’s decision. The
plaintiffs appealed to the Appellate Court, and the Supreme Court
transferred the appeal to itself. On appeal, the plaintiffs claim that
Connecticut’s restrictions on the mere mention of a non-opposing
candidate’s name in campaign materials violate the first amendment
by prohibiting protected political speech. Specifically, they contend
that the statutes in question are subject to strict scrutiny because they
burden core political speech, and they argue that the statutes fail strict
scrutiny because Connecticut has failed to demonstrate that the law
serves the acceptable compelling interest of preventing corruption or
the appearance thereof. They also argue that Connecticut’s effort to
condition the plaintiffs’ participation in the program on their surrender
of their right to control their campaign message, specifically, to use
language that ‘‘attacks’’ a non-opposing candidate, is unconstitutional
because it places an impermissible burden on candidate speech.
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STATE OF CONNECTICUT v. SAMUEL A. ULETT, SC 20740
Judicial District of Hartford

Criminal; Prior Uncharged Misconduct Evidence; Whether

Trial Court Violated Defendant’s Due Process Rights by Admit-

ting Prior Uncharged Misconduct Testimony without Conform-

ing Notice and Pretrial Hearing; Whether Trial Court Improperly

Admitted Prior Uncharged Misconduct Testimony Based on

Facts Not in Evidence. In 2017, the defendant was arrested and
charged with two counts of sexual assault in the first degree in violation
of General Statutes § 53a-70 (a) (2) and three counts of impairing the
morals of a child in violation of General Statutes § 53a-21 (a) (2). The
charges arose in connection with multiple instances of sexual assault
by the defendant against the minor victim that occurred between 2007
and 2010. The case was tried to the trial court, and approximately
nine months before the trial began, the state filed a ‘‘Notice of Intent
to Present Uncharged Misconduct’’ that listed four past instances
between 1986 and 1993 during which the defendant had engaged in
sexual misconduct with minor victims. The state indicated on the
notice that it intended to present such evidence to prove propensity
to engage in aberrant and compulsive sexual misconduct, consistent
with section 4-5 (b) of the Connecticut Code of Evidence. At the close
of its case in chief during the defendant’s trial, the state indicated its
intent to call the defendant’s thirty-one-year-old daughter as a witness
to testify about how the defendant had engaged in sexual misconduct
with her in 1993 while she was a minor. After the defendant’s daughter
testified, the trial court admitted the testimony over the defendant’s
objection and concluded that the testimony was admissible under State
v. DeJesus, 288 Conn. 418 (2008), which provides in relevant part
that evidence of uncharged sexual misconduct is admissible only to
demonstrate propensity if it is not too remote in time, is similar to
the charged offense, and is committed upon persons similar to the
prosecuting witness. The trial court ultimately found the defendant
guilty of one sexual assault in the first degree charge and two impairing
the morals of a child charges. The defendant appeals from his convic-
tion to the Supreme Court pursuant to General Statutes § 51-199 (b)
(3). The defendant claims that the trial court violated his due process
rights by admitting his daughter’s testimony where he argues that (1)
neither her name nor the content of her testimony had been disclosed
by the state in its notice and (2) the trial court should have held a
pretrial hearing or required the state to establish the reliability of
the evidence. In the alternative, the defendant claims that trial court
improperly admitted his daughter’s testimony where it relied on facts
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that the defendant argues were not in evidence, such as that the
testimony pertained to a prior sexual assault conviction and that the
conduct at issue in the testimony was substantially similar to the
conduct for which he was standing trial. The state argues that the
defendant’s clams lack merit and that they are also unreviewable
because they were not properly preserved where the defendant did
not object at trial on the grounds at issue in this appeal and because
the claims do not satisfy the criteria for review of unpreserved constitu-
tional claims under State v. Golding, 213 Conn. 233 (1989)

IN RE PAULO T., SC 20745
Juvenile Matters at Bridgeport

Child Protection; Reinstatement of Guardianship; Whether

Presumption That Reinstatement of Guardianship Is in Best

Interests of Child Applies in Cases in Which Both Parties Are

Child’s Parents; Whether Trial Court Applied Proper Best Inter-

ests Balancing Test. In 2019, the Department of Children and Families
received a referral alleging that the parties’ minor child, Paulo T., was
physically neglected due to the petitioner mother’s homelessness and
alcohol abuse. The Commissioner of Children and Families then filed
a petition for an order of temporary custody and a neglect petition.
The petitioner pleaded nolo contendere to the allegations, and the trial
court ordered that primary custody and sole guardianship of Paulo be
vested in the respondent father. In 2020, the petitioner filed a motion for
reinstatement of her guardianship rights pursuant to General Statutes
§ 46b-129 (n), which provides in relevant part that, ‘‘[u]pon finding
that the cause for the removal of guardianship no longer exists, and
that reinstatement is in the best interests of the child . . . the court
may reinstate the guardianship of the parent . . . .’’ After conducting
a hearing on the motion, the trial court issued an oral decision. At the
outset, the court discussed the procedural context of the petitioner’s
motion and stated that, ‘‘[i]n order to prevail on [such motion], a parent
must demonstrate that the factors that resulted in the removal of the
parent as guardian have been resolved satisfactorily. The parent is
entitled to a presumption that reinstatement . . . is in the best interest
of the child.’’ The court next summarized the evidence with respect
to whether the petitioner had resolved the reasons for her removal as
guardian and found that the petitioner had satisfactorily resolved her
alcohol and homelessness issues. The court then addressed the best
interests of Paulo and considered the relevant factors set forth in
General Statutes § 46b-56 (c), ultimately finding that it was in Paulo’s
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best interests for physical custody to be vested in the petitioner.
Accordingly, the court granted the petitioner’s motion. On appeal to
the Appellate Court, the respondent claimed that the trial court had
improperly applied the presumption established in In re Zakai F., 336
Conn. 272 (2020), that reinstatement of the petitioner’s guardianship
rights was in the best interests of the child and had thereby improperly
imposed upon the respondent the burden of rebutting this presumption
by clear and convincing evidence. The Appellate Court (213 Conn.
App. 858) agreed with the respondent that the presumption set forth
in In re Zakai F. does not apply in disputes involving two parents and
that the trial court’s statement regarding the presumption was not an
accurate statement of the law. The Appellate Court further concluded,
however, that the trial court had not, in fact, applied this presumption
but, rather, had carefully considered and balanced the relevant statu-
tory criteria in making its best interests determination. Accordingly,
the Appellate Court affirmed the trial court’s judgment. The respondent
now appeals upon the granting of his petition for certification to appeal.
The Supreme Court will decide whether the Appellate Court correctly
concluded that (1) the presumption that reinstatement of guardianship
is in the best interest of the child does not apply in cases in which
both parties are the parents of the minor child and (2) the trial court,
notwithstanding its statement to the contrary, did not apply the pre-
sumption but, rather, correctly applied the proper best interests balanc-
ing test.

ALICO, LLC, et al. v. TOWN OF SOMERS et al., SC 20748
Judicial District of New Britain

Tax Appeal; Whether Trial Court Incorrectly Determined

That Defendant Town’s Taxation of Vehicles Engaged in Inter-

state Commerce and Already Similarly Taxed in Another State

Does Not Violate Commerce Clause of Federal Constitution. The
plaintiff, a Massachusetts limited liability company, appealed to the
defendant town’s Board of Assessment Appeals (board), challenging
the assessor’s valuation of the plaintiff’s two vehicles for purposes of
assessing personal property taxes on those vehicles for the years 2017
through 2021. The vehicles were registered in Massachusetts, and the
plaintiff paid taxes for both in that state. The vehicles were driven
daily by Helder Nunes, the owner and managing member of the plaintiff,
and his wife, Kari Nunes, who also worked for the plaintiff. The vehicles
were garaged overnight at the couple’s home in Somers. The board
denied the plaintiff’s appeal, and the plaintiff appealed from the board’s
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denial to the Superior Court seeking, inter alia, a declaratory judgment
that the vehicles were not taxable by the defendant town because such
taxation would violate the commerce clause of the federal constitution.
The plaintiff reasoned that such an assessment would constitute double
taxation as it already paid similar taxes for the vehicles in Massachu-
setts. Applying the test set forth in Complete Auto Transit, Inc. v.
Brady, 430 U.S. 274, 279 (1977), for determining whether a state tax
violates the commerce clause, the trial court rejected the plaintiff’s
commerce clause claim, concluding (1) that the vehicles clearly have
a nexus for taxation purposes within the jurisdiction of the defendant,
namely, the vehicles leave from, return to, and are garaged in Somers
on a daily basis, (2) the tax is fairly apportioned because it is directly
tied to the activities of the vehicles within the defendant’s taxing
jurisdiction, (3) the tax does not discriminate against interstate com-
merce but instead uniformly taxes the regular, repeated presence of
the vehicles within the defendant’s taxing jurisdiction, and (4) the tax
is fairly related to the benefits provided by the defendant, namely, the
nightly storage and repeated regular use of the defendant’s roads in
leaving and returning from Somers. Accordingly, the trial court ren-
dered judgment in favor of the defendant on the declaratory judgment
claim. The plaintiff appealed from that judgment to the Appellate Court,
and the Supreme Court transferred the appeal to itself pursuant to
Practice Book § 65-1. On appeal, the plaintiff claims that the trial court
erred in determining that the taxing of motor vehicles under General
Statutes § 12-71 when those vehicles are engaged in interstate com-
merce and are similarly taxed in Massachusetts does not violate the
dormant commerce clause.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.
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