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STATE OF CONNECTICUT v.
CHRISTOPHER CALHOUN

(SC 20497)

Robinson, C. J., and McDonald, D’Auria,
Mullins, Ecker and Alexander, Js.

Syllabus

Convicted of murder in connection with the shooting death of the victim,
the defendant appealed to this court. The defendant had been arrested
several years after the shooting, after two individuals, C and K, came
forward and claimed to have witnessed the defendant shoot the victim.
At trial, the state’s case rested almost entirely on the testimony of C
and K, who were incarcerated both at the time of trial and when they
first approached the police with information about the shooting. The
trial court admitted into evidence the entirety of the cooperation agree-
ments that C and K had with the state, and the prosecutor used those
agreements to rehabilitate C and K during their respective direct exami-
nations, before either witness had been impeached. Defense counsel
thoroughly cross-examined C and K, including about their cooperation
agreements, but the trial court precluded defense counsel from ques-
tioning K about certain details of a prior arrest, which occurred after
K testified before the grand jury in the present case and while he was
released on parole. The trial court also declined defense counsel’s
request for a jailhouse informant instruction with respect to C and K
and, instead, gave the jury a special credibility instruction in which it
noted that C and K had entered into cooperation agreements and urged
the jury to examine their testimony with ‘‘careful scrutiny’’ and ‘‘particu-
lar care . . . .’’ On the defendant’s appeal from the judgment of convic-
tion, held:

1. The trial court gave an adequate special credibility instruction and did
not abuse its discretion in declining to give the requested jailhouse
informant instruction:

Although the trial court’s instruction was not in the exact form of the
requested jailhouse informant instruction, the substance of the requested
instruction was very similar to the instruction that the jury was given,
the jury having been cautioned that C and K were receiving benefits
from the state in return for testifying, that they might have a motive to
lie, and that their testimony therefore should be examined with ‘‘careful
scrutiny’’ and ‘‘particular care,’’ and, of all the witnesses who testified,
the trial court singled out C and K as the only individuals whose credibility
warranted such treatment.
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It was no consequence that the instruction the jury was given did not
explicitly mention that C and K were incarcerated or identify them as
jailhouse informants because, in light of the admission into evidence of
the cooperation agreements, there was no need to warn the jury about
the risk that C and K might be expecting a benefit from the state when
the jury knew that they were expecting such a benefit.

Moreover, the requested instruction was poorly suited to jailhouse infor-
mants who, like C and K, were also eyewitnesses to the charged crime,
as the requested instruction invited the jury to consider the extent to
which the witness’ testimony contained details known only by the perpe-
trator and the extent to which the details of the witness’ testimony could
be obtained from a source other than the defendant.

2. The trial court did not abuse its discretion in admitting the entirety of
C’s and K’s cooperation agreements into evidence or in permitting the
prosecutor to use those agreements during direct examination, before
the witnesses had been impeached:

The provisions in the cooperation agreements providing that, if the state’s
attorney’s office or a judge determines that the witness is lying, then
the witness will be subject to prosecution, did not serve to improperly
vouch for the credibility of C and K, as those provisions did not imply
that the state or the judge knew that the witnesses were telling the truth
or that the state or the judge possessed information or means, unavailable
to the jury, to determine the veracity of the witnesses’ testimony, and
the references to prosecution in those provisions were truthfully stated
and were not gratuitously repeated in the remainder of the coopera-
tion agreements.

Moreover, because defense counsel made it clear that she intended to
cross-examine C and K about the cooperation agreements, it was within
the trial court’s discretion to permit the prosecutor to use the cooperation
agreements to rehabilitate C and K in advance, during direct examination.

3. The trial court did not abuse its discretion in precluding defense counsel
from cross-examining K about certain details of his prior arrest:

The trial court properly allowed cross-examination of K on the fact that
he gave the police a false name when, prior to his arrest, the police pulled
over the car that he was driving, as that fact had special significance
and directly related to K’s truthfulness, whereas it properly precluded
cross-examination with respect to other details of K’s arrest, including
the fact that his car smelled of marijuana and that he resisted arrest,
neither of which related directly to K’s truthfulness.

Notwithstanding the defendant’s argument that evidence regarding the
smell of marijuana coming from K’s car and his resisting arrest contra-
dicted his statement to the grand jury that he intended to give up his
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‘‘criminal lifestyle,’’ the link between that evidence and K’s truthfulness
was indirect at best, and the trial court reasonably could have concluded
that any limited probative value of this evidence was outweighed by the
potential to sidetrack the trial.

Moreover, there was no merit to the defendant’s argument that the
evidence surrounding the traffic stop was relevant to show that K would
do anything, including falsely implicating the defendant, to avoid
returning to prison, because, although the jury heard testimony that K
gave a false name to the police when he was pulled over, and defense
counsel was free to argue that giving false testimony was not so different,
such an analogy did not extend as readily to the allegations involving
marijuana and resisting arrest, and such an inference would have been
too uncertain to require the trial court to admit such evidence.

Argued October 13, 2022—officially released March 7, 2023

Procedural History

Substitute information charging the defendant with
the crime of murder, brought to the Superior Court in
the judicial district of New Haven and tried to the jury
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Opinion

ECKER, J. Isaiah Gantt was shot and killed in New
Haven’s Church Street South housing project in April,
2011. The crime went unsolved for many years, until
two men, Eric Canty and Jules Kierce, came forward
claiming to have been eyewitnesses to Gantt’s murder.
Both men identified the defendant, Christopher Cal-
houn, as Gantt’s killer. The defendant was arrested in
2018 and charged with murder under General Statutes
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§ 53a-54a (a). The outcome of the trial rested largely
on the jury’s assessment of the credibility of Canty and
Kierce. Their motivations were subject to impeachment
because each of them was incarcerated when they first
contacted the state about the case, and they each
received consideration from the state in return for testi-
fying pursuant to cooperation agreements. The jury
returned a verdict finding the defendant guilty of mur-
der.1 The defendant claims on appeal that the trial court
made three erroneous rulings requiring reversal, namely,
(1) declining to give the jury a jailhouse informant
instruction, (2) admitting into evidence the entirety of
Canty’s and Kierce’s cooperation agreements, and (3)
not allowing defense counsel to cross-examine Kierce
regarding certain details of a prior arrest. We affirm
the judgment of conviction.

The jury reasonably could have found the following
facts. Gantt and the defendant both sold drugs in the
Church Street South housing project. Although they had
grown up as friends, they fell out when Gantt began to
accuse the defendant of stealing customers. The eve-
ning Gantt was killed, he openly confronted the defen-
dant about stolen customers. Canty, a younger friend
of the defendant, was present for this argument. The
defendant told Canty to go home, but he hid nearby
instead to see what would happen next.

Around this time, Kierce, a mutual friend of Gantt
and the defendant, received a series of phone calls from
Gantt. Gantt sounded worried and asked Kierce to bring
him a handgun that was hidden in a nearby apartment.
As he spoke with Gantt, Kierce could hear an argument
in the background. Kierce did not immediately get the
gun for Gantt but went to see what was happening. He
found Gantt and the defendant standing together with
Montrell ‘‘Wooly’’ Dobbs. The atmosphere was tense.

1 The defendant was sentenced to forty-five years of incarceration.
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Kierce asked Gantt if he still needed the gun. Gantt said
he did, so Kierce went to retrieve it for him.

Kierce returned just in time to see the defendant
shoot Gantt multiple times in the back. Canty saw the
same thing from his hiding place in the alley. When the
police arrived, Gantt had already died from his gunshot
wounds. Later that night, Kierce encountered the defen-
dant again, at the apartment of Latisha Parker. Although
the two did not talk about the shooting, Kierce saw the
defendant empty shells out of a gun and dump them
into a toilet. A few days later, Canty also encountered
the defendant, who at that time admitted to Canty that
he had shot Gantt.

At trial, the state’s case rested almost entirely on the
testimony of Canty and Kierce. There was little other
evidence inculpating the defendant. Ballistics and medi-
cal evidence confirmed that Gantt had been shot and
killed by a .22 caliber revolver in a manner consistent
with the testimony of Canty and Kierce. One witness
saw the defendant, Gantt, and Dobbs together on the
evening of the murder and sensed that ‘‘something was
up.’’ Another testified that the defendant had told her
that Gantt was making too much money selling drugs
and that Gantt had to stop or the defendant would
make him stop. Otherwise, the case depended on the
testimony of the two eyewitnesses, Canty and Kierce.

Both Canty and Kierce were thoroughly cross-exam-
ined by defense counsel. The jury learned that they
each had criminal records and that each had entered
into a cooperation agreement with the state. These
agreements were admitted into evidence. The jury also
heard testimony from the defense’s investigator. Accord-
ing to this testimony, Kierce had contacted the defense
team and told them that he was lying to the state and
had not seen the defendant shoot Gantt.
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Ultimately, the jury needed to decide whether to
credit the testimony of Canty and Kierce. The jury’s
verdict speaks for itself. This appeal is narrowly focused
on three issues: (1) the trial court’s failure to give the
jury a jailhouse informant instruction; (2) its admission
of the cooperation agreements; and (3) its refusal to
allow cross-examination on the details of a prior arrest
of Kierce.2

I

THE JAILHOUSE INFORMANT INSTRUCTION

The defendant claims that the trial court abused its
discretion by denying defense counsel’s request for a
jailhouse informant instruction. Specifically, he con-
tends that Canty and Kierce are jailhouse informants
and that a special credibility instruction was therefore
required by our holdings in State v. Patterson, 276 Conn.
452, 469, 886 A.2d 777 (2005), and its progeny. We con-
clude that the trial court provided an adequate special
credibility instruction under the circumstances of
this case.

A jailhouse informant is any incarcerated witness
who testifies to inculpatory statements made to him
by the defendant. See State v. Bruny, 342 Conn. 169,
204–205, 269 A.3d 38 (2022); see also State v. Jones,
337 Conn. 486, 501, 508, 254 A.3d 239 (2020). We have
recognized that such testimony should be subject to a
higher degree of scrutiny for three reasons: ‘‘(1) [the
witness] ha[s] an unusually strong motive to [lie] . . .
(2) confession evidence may be the most damaging
evidence of all . . . and (3) false confessions are easy
to fabricate, but difficult to subject to meaningful cross-
examination . . . . [F]alse confession evidence from
informants is the leading factor associated with wrong-

2 The defendant appealed directly to this court pursuant to General Stat-
utes § 51-199 (b) (3).
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ful convictions in capital cases and a major factor con-
tributing to wrongful convictions in noncapital cases.’’
(Citations omitted; emphasis in original; internal quota-
tion marks omitted.) State v. Jones, supra, 501–502. In
Patterson, we held that the trial court must warn the
jury that jailhouse informant testimony should ‘‘be
reviewed with particular scrutiny and weighed . . .
with greater care than the testimony of an ordinary
witness.’’ (Internal quotation marks omitted.) State v.
Patterson, supra, 276 Conn. 465.

We will assume for purposes of this opinion that
both Canty and Kierce should have been considered
jailhouse informants.3 We nonetheless conclude that the
trial court gave an adequate special credibility instruction
for both witnesses and did not abuse its discretion by
declining to give the instruction requested by defense
counsel. Although the trial court’s instruction was not
in the exact form of the jailhouse informant instruction
requested, it was good enough to warn the jury that
Canty and Kierce had a powerful motivation to lie and
that their testimony should be reviewed with scrutiny
and weighed with greater care than that of an ordi-
nary witness.

3 In Bruny, we distinguished between jailhouse informants’ testimony
about statements made by the defendant, on the one hand, and jailhouse
informants’ testimony about their observations of events relating to the
crime, on the other. See State v. Bruny, supra, 342 Conn. 205–206. We held
that a special credibility instruction was mandatory for the former but not
for the latter. Id. In the present case, Canty testified about both his own
eyewitness observations at the time of the murder and a statement the
defendant made to him a few days later. See State v. Jones, supra, 337
Conn. 508 and n.14 (requiring credibility instruction for jailhouse informant’s
testifying both to statements made by defendant and observed events).
The parties dispute whether Kierce’s testimony included more than his
eyewitness observations during the events leading up to the murder. There
is no need to resolve this dispute because we assume, arguendo, that Canty
and Kierce both should have been treated as jailhouse informants. Our
decision to do so does not alter the definition of jailhouse informants set
out in Bruny and Jones.
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‘‘Our review of [an omitted jury instruction] requires
that we examine the [trial] court’s entire charge to deter-
mine whether it is reasonably possible that the jury
could have been misled by the omission of the requested
instruction. . . . If a requested charge is in substance
given, the court’s failure to give a charge in exact confor-
mance with the words of the request will not constitute
a ground for reversal.’’ (Internal quotation marks omit-
ted.) State v. Dehaney, 261 Conn. 336, 368, 803 A.2d
267 (2002), cert. denied, 537 U.S. 1217, 123 S. Ct. 1318,
154 L. Ed. 2d 1070 (2003). ‘‘[T]he language used in the
model jury instructions, although instructive . . . is
not binding on this court.’’ (Internal quotation marks
omitted.) State v. Ortiz, 343 Conn. 566, 599, 275 A.3d
578 (2022).

In this case, the trial court gave the following special
credibility instruction: ‘‘Two of the witnesses in this
case, Eric Canty and Jules Kierce, testified that they
entered into cooperation agreements with the state’s
attorney’s office . . . . I must caution you to give care-
ful scrutiny to the testimony of each of these witnesses
in determining their credibility and the weight to give
their testimony in this case. . . . In weighing their testi-
mony, you may consider whether either witness’ testi-
mony has been influenced by that agreement. You must
therefore look with particular care at the testimony of
such a witness before deciding to accept it as a basis
for convicting the defendant in a criminal prosecution.’’

The court also gave the standard general credibility
instruction, explaining that, in assessing the credibility
of each witness, ‘‘you may take into account a number
of factors, including . . . (1) was the witness able to
see or hear or know the things about which that witness
testified? (2) How well was the witness able to recall
and describe those things? (3) What was the witness’
manner and demeanor while testifying? (4) Did the wit-
ness have an interest in the outcome of this case? (5)
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How much time passed before the witness came for-
ward with the information? (6) Did the witness have
any bias or prejudice concerning any party or any matter
involved in the case? (7) How reasonable was the wit-
ness’ testimony in light of all the evidence in the case?
And (8) was the witness’ testimony contradicted by
what that witness said or did at another time, or contra-
dicted by the testimony of other witnesses or by
other evidence?’’

Not given by the court was the jailhouse informant
instruction requested by defense counsel: ‘‘[The]
[s]tate’s witnesses, Jules Kierce and Eric Canty, who
are currently incarcerated, testified in this case as infor-
mants. At the time these witnesses first provided infor-
mation to [the] police, they were also incarcerated for
crimes unrelated to the crime in this case. When an
informant testifies, as Mr. Kierce and Mr. Canty did
here, their testimony must be examined with greater
scrutiny than the testimony of an ordinary witness. You
should determine the credibility of these witnesses in
light of any motive that they may have [had] for testi-
fying falsely and inculpating the accused. In considering
the testimony of these two witnesses, you may consider
[1] [w]hether the informants have received, been
offered, or reasonably expect anything from the state
. . . in exchange for their testimony that would moti-
vate them to testify falsely against the defendant, [2]
[a]ny belief they may have that these benefits are contin-
gent [on] their ability to produce evidence of criminal
conduct, [3] [a]ny other case in which the informants
testified or offered statements against another individ-
ual, and whether the informants received any deal,
promise, inducement or benefit in exchange for their
testimony or statements, [4] [w]hether the informants
have ever changed their testimony/statement, [5] [t]he
extent to which their testimony is confirmed by other
evidence, [6] [t]he specificity of their testimony, [7] [t]he
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extent to which their testimony contains details known
only by the perpetrator, [8] [t]he extent to which the
details of their testimony could be obtained from a
source other than the defendant, [9] [t]heir criminal
record[s], and [10] [t]he circumstances under which
they initially provided the information to the police
or prosecutor.’’

The substance of this requested instruction is very
similar to the instruction that the jury in fact heard.
The jury was cautioned that Canty and Kierce were
receiving benefits from the state in return for testifying,
that they might have a motive to lie, and that their
testimony should therefore be examined with ‘‘careful
scrutiny . . . .’’ This cautionary instruction took on
special force because only Canty and Kierce, of all the
witnesses who testified at trial, were singled out as
individuals whose credibility warranted ‘‘careful scru-
tiny’’ and ‘‘particular care . . . .’’ The jury also was
encouraged to consider the source of the witnesses’
knowledge, their potential bias, whether their testimony
was corroborated by other witnesses, and whether they
contradicted themselves.

There are only two material respects in which the
content of the instruction the defendant requested went
beyond the instruction he received. In the circum-
stances of this case, we conclude that neither difference
misled the jury.

First, the requested jailhouse informant instruction
explicitly mentions that Canty and Kierce are incarcer-
ated criminals and identifies them as jailhouse infor-
mants. In the absence of a cooperation agreement, these
facts are important because they suggest that the wit-
nesses might be hoping for favorable treatment from
the state in return for their testimony. In the context
of this case, however, there was no need to warn the
jury about the risk that Canty and Kierce might be
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expecting a benefit from the state because the jury
knew that Canty and Kierce were expecting a benefit
from the state. The witnesses had written cooperation
agreements that had been admitted into evidence, and
they each had been subject to extensive cross-examina-
tion regarding, among other things, the benefits they
hoped to receive from the state in exchange for their
testimony. In this respect, the trial court’s instructions
provided a stronger warning than the jailhouse infor-
mant instruction the defendant requested. The former
reminded the jury of the reality that Canty and Kierce
expected to benefit by their testimony while the latter
would have merely warned about the possibility of
that expectation.

Second, the requested jailhouse informant instruc-
tion invites the jury to consider ‘‘[t]he extent to which
[the witnesses’] testimony contains details known only
by the perpetrator’’ and ‘‘[t]he extent to which the
details of their testimony could be obtained from a
source other than the defendant . . . .’’ This part of
the jailhouse informant instruction is well suited to
most jailhouse informants, but it is poorly suited to a
jailhouse informant who is also an eyewitness. Canty
and Kierce both claimed to be eyewitnesses, so it would
make no sense to ask the jury to consider whether the
details of their testimony could be known only by the
defendant. The trial court was right not to give this part
of the requested instruction. Jury instructions are not
‘‘one size fits all formulations,’’ which is why trial courts
must sometimes modify jury instructions to meet the
needs of a case. (Internal quotation marks omitted.)
State v. Ortiz, supra, 343 Conn. 600.

When the trial court’s jury instructions are read as a
whole, and taken in the context of the case, it becomes
clear that the substance of the requested jailhouse infor-
mant instruction was given to the jury. Canty and Kierce
both had cooperation agreements with the state pursu-
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ant to which they expected to benefit from their testi-
mony, they were both eyewitnesses to the actual crime
and could provide detailed testimony about what they
observed, and they were both thoroughly cross-exam-
ined on the details they witnessed, on their criminal
records, and on their cooperation agreements. In these
particular circumstances, the trial court did not err in
providing a cooperating witness instruction along with
a general credibility instruction, instead of the jailhouse
informant instruction requested by defense counsel.

II

THE COOPERATION AGREEMENTS

The defendant next claims that the trial court abused
its discretion by admitting the entirety of Canty’s and
Kierce’s cooperation agreements into evidence. These
agreements provide that Canty and Kierce are obligated
to tell the truth and may be prosecuted if they lie.
The defendant contends that these provisions of the
cooperation agreements constitute vouching for the
witnesses and should not have been admitted. The
defendant also contends that, even if these provisions
could have been used to rehabilitate Canty and Kierce,
the trial court abused its discretion in permitting the
prosecutor to use them during direct examination,
before the witness had been impeached. We disagree.

Whether and when to admit the text of a cooperation
agreement presents a sensitive issue for a trial court.
Understanding the terms of a cooperation agreement
can help the jury to assess the credibility of the witness.
See Marquez v. Commissioner of Correction, 330 Conn.
575, 610–13, 198 A.3d 562 (2019) (Palmer, J., concur-
ring). However, it is also a document authored by the
state, and, as we have recently observed, trial courts
must ensure that prosecutors do not gain an unfair
advantage from the way the cooperation agreement is



Page 14 CONNECTICUT LAW JOURNAL March 7, 2023

MARCH, 2023300 346 Conn. 288

State v. Calhoun

drafted. See State v. Flores, 344 Conn. 713, 736, 740,
281 A.3d 420 (2022).

Our case law has established a few rules to help guide
trial courts undertaking this balancing act. First, it is
well established that the prosecutor may use the text
of a witness’ cooperation agreement to rehabilitate that
witness after they have been impeached on the basis
of their cooperation with the state. See id., 738. Second,
if defense counsel indicates that they intend to cross-
examine the witness regarding the benefits the witness
may receive from the state in return for testifying, then
the trial court has the discretion to permit the prosecu-
tor to use the text of the agreement to rehabilitate the
witness in advance, during direct examination, without
waiting for defense counsel to impeach the witness.
See id. Third, and regardless of whether the witness is
impeached, the text of the cooperation agreement may
not be used by the prosecutor to vouch for the witness.
See id., 745–49.

Vouching occurs when the state expressly or impliedly
attests to the credibility of a witness. See, e.g., United
States v. Roundtree, 534 F.3d 876, 880 (8th Cir. 2008).
Although the state would not put on a witness it did
not believe, the state’s confidence in its witnesses may
not be stated or implied to the jury. The jurors’ assess-
ment of a witness’ credibility should depend on their
impression of the witness, not their faith in the probity
of the state. Federal courts have identified several ways
in which the text of a cooperation agreement might
constitute impermissible vouching: (1) if the text in any
way suggests that the prosecutor knows or believes
that the witness is telling the truth; see United States
v. Certified Environmental Services, Inc., 753 F.3d 72,
86–88 (2d Cir. 2014); (2) if the text in any way suggests
the existence of facts outside the record that support
the witness’ version of events; see United States v.
Benitez-Meraz, 161 F.3d 1163, 1167 (8th Cir. 1998); or



Page 15CONNECTICUT LAW JOURNALMarch 7, 2023

MARCH, 2023 301346 Conn. 288

State v. Calhoun

(3) if the text in any way suggests that the state has
the means of determining whether the witness is lying
and will use those means to ensure that the witness
tells the truth. See United States v. Bowie, 892 F.2d
1494, 1498–99 (10th Cir. 1990); see also State v. Flores,
supra, 344 Conn. 745–48. Vouching in any of these forms
can never be presented to the jury.

Closely related to vouching is the inclusion of gratu-
itous references to the witness’ obligation to tell the
truth, or to the possible consequences of lying. Such a
reference is gratuitous if it is repetitive or goes beyond
simply memorializing the agreement between the wit-
ness and the state. We have noted that gratuitous refer-
ences of this kind may constitute vouching in some
cases. See State v. Flores, supra, 344 Conn. 749. More-
over, because gratuitous references do not shed any
new light on the agreement between the witness and
the state, their probative value is negligible and out-
weighed by their prejudicial effect. To avoid this danger,
‘‘the state must take care in drafting its cooperation
agreements, and trial courts must carefully examine
their language before admitting them fully into evi-
dence.’’ Id., 736.

The defendant contends that the following language,
contained in both Canty’s and Kierce’s cooperation
agreements, constitutes vouching: ‘‘Should it reason-
ably be determined by a judge of the Superior Court
or the state’s attorney’s office that [the witness] has
given false, incomplete or misleading testimony or
information . . . he shall thereafter be subject to pros-
ecution for any state criminal offense of which this
office has knowledge, including, but not limited to . . .
perjury and hindering prosecution.’’ We disagree
because we do not consider this provision to be
vouching.

The provision states that, if the state, or a judge,
determines that the witness is lying, then the witness
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will be subject to prosecution. As written, the provision
does not imply that the state or judge knows that the
witness presently is telling the truth, or that they pos-
sess information or means, unavailable to the jury, to
determine the veracity of the witness’ testimony. Although
conditional statements, if not carefully drafted, may
vouch for a witness, this provision of the cooperation
agreements does not do so. Nor do we consider the
statement regarding the consequences of lying—that
the witness will be subject to prosecution—to be gratu-
itous as drafted. A cooperation agreement may refer to
the consequences of lying, as long as those consequences
are accurately stated and not needlessly repeated. See
State v. Flores, supra, 344 Conn. 748–49. The reference
to prosecution is truthfully stated and is not gratuitously
repeated in the rest of the cooperation agreement.
Taken as a whole, therefore, the trial court did not abuse
its discretion by admitting these cooperation agree-
ments into evidence.

We further conclude that the trial court did not abuse
its discretion by permitting the prosecutor to use the
cooperation agreements to fortify the credibility of
Canty and Kierce during direct examination, before they
were impeached by defense counsel. As we held in
Flores, if defense counsel makes it clear that they intend
to cross-examine a witness on that witness’ cooperation
agreement, then the trial court has discretion to permit
the state to use the text of the cooperation agreement
to rehabilitate the witness in advance, during direct
examination.4 See id., 738. Defense counsel in this case
made it clear that she intended to cross-examine Canty
and Kierce on their cooperation agreements. The trial
court therefore did not abuse its discretion in permitting

4 Flores was not decided when this trial occurred, but it is nevertheless
controlling on appeal. See, e.g., State v. Elias G., 302 Conn. 39, 45, 23 A.3d
718 (2011).
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the prosecutor to use the cooperation agreements dur-
ing the direct examinations of Canty and Kierce.

III

CROSS-EXAMINATION ON PRIOR MISCONDUCT

Lastly, the defendant contends that the trial court
abused its discretion in not allowing defense counsel
to cross-examine Kierce about the details of a prior
arrest.5 The following factual background is relevant to
this claim. Two years before trial, Kierce testified to
the grand jury about the defendant’s role in the murder.
In this testimony, Kierce stated that he had come for-
ward belatedly because he ‘‘wanted to do the right
thing,’’ he ‘‘no longer wanted to be associated with the
criminal lifestyle,’’ and he ‘‘wanted to make a clean
break . . . .’’ After his grand jury testimony, Kierce
was released on parole. He violated parole by
absconding from a halfway house and was later arrested
during a traffic stop and returned to prison. At trial,
defense counsel wanted to ask Kierce about the details
of the traffic stop that lead to his capture and return
to prison. Specifically, defense counsel wanted the jury
to hear that Kierce initially refused to pull his car over
when signaled by the police, that there was an odor of
marijuana coming from Kierce’s car, that Kierce initially
gave a false name, and that he resisted arrest.

Outside the presence of the jury, defense counsel
argued that all these details were appropriate subjects
for cross-examination, because they showed that Kierce
would do anything to avoid returning to prison and that
he was being untruthful when he told the grand jury
that he was giving up his ‘‘criminal lifestyle.’’ The trial
court ruled that defense counsel could ask Kierce about
whether he was pulled over and whether he gave a false

5 The defendant frames this claim as an evidentiary issue, not a constitu-
tional violation.
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name to the police. The jury also heard from Kierce
that he was returned to prison after being pulled over
because he had absconded from the halfway house.
The court did not allow defense counsel to ask about
the other details of the arrest. We conclude that it was
within the trial court’s discretion to make this eviden-
tiary ruling.

‘‘The law in Connecticut on impeaching a witness’
credibility provides that a witness may be cross-exam-
ined about specific acts of misconduct that relate to
his or her veracity.’’ State v. Annulli, 309 Conn. 482,
492, 71 A.3d 530 (2013). However, ‘‘[t]he right to cross-
examine a witness concerning specific acts of miscon-
duct is limited in three distinct ways. First, cross-exami-
nation may . . . extend [only] to specific acts of
misconduct other than a felony conviction if those acts
bear a special significance [on] the issue of veracity
. . . . Second, [w]hether to permit cross-examination
as to particular acts of misconduct . . . lies largely
within the discretion of the trial court. . . . Third,
extrinsic evidence of such acts is inadmissible.’’ (Inter-
nal quotation marks omitted.) State v. Colon, 272 Conn.
106, 206, 864 A.2d 666 (2004), cert. denied, 546 U.S. 848,
126 S. Ct. 102, 163 L. Ed. 2d 116 (2005); see Conn. Code
Evid. § 6-6 (b), commentary.

Kierce was subject to extensive cross-examination
on his criminal background, his possible bias, and his
prior inconsistent statements. On the subject of the
traffic stop, defense counsel was permitted to cross-
examine Kierce on the fact that he was pulled over and
the fact that he provided a false name. The fact that
Kierce gave a false name to the police has special signifi-
cance for his truthfulness, and the trial court was cor-
rect to allow cross-examination on that fact. By
contrast, the other details of Kierce’s arrest—the allega-
tions that he pulled over slowly, smelled of marijuana,
and resisted arrest—do not directly relate to his truth-
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fulness. See, e.g., State v. Ortiz, supra, 343 Conn. 588;
Vogel v. Sylvester, 148 Conn. 666, 675–76, 174 A.2d
122 (1961).

The defendant argues that these facts contradict
Kierce’s statement to the grand jury that he intended
to give up his ‘‘criminal lifestyle.’’ Although the trial
court may have acted within its discretion had it allowed
the sought after cross-examination, it did not abuse its
discretion in drawing the line where it did by prohibiting
testimony about the smell of marijuana and allegations
of resisting arrest. A court has discretion to exclude
evidence of prior misconduct if the relevance of that
evidence to the issue of veracity is outweighed by its
tendency to delay or confuse the litigation. See State
v. Annulli, supra, 309 Conn. 494–95. Other than provid-
ing a false name to the police, the link between the
details of the traffic stop and Kierce’s truthfulness was
indirect at best. A single arrest on such charges does
not provide compelling evidence that Kierce knowingly
misled the grand jury. The excluded details would have
added little to the jury’s overall impression of Kierce’s
truthfulness, which was subject to extensive impeach-
ment by defense counsel on other grounds. The trial
court reasonably could have concluded that any limited
probative value was outweighed by the potential to
sidetrack the trial.

For the same reasons, we reject the defendant’s claim
that the evidence surrounding the traffic stop was rele-
vant to show that Kierce would do anything—including
falsely implicating the defendant—to avoid returning
to prison. The jury heard that Kierce gave a false name
to the police when he was pulled over. The defense
was free to argue that giving false testimony was not
so different. But the analogy does not extend as readily
to the other allegations of wrongdoing involving mari-
juana and resisting arrest. That inference is too uncer-
tain to require the trial court to admit such evidence.
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See, e.g., State v. Pinnock, 220 Conn. 765, 782–83, 601
A.2d 521 (1992) (trial court did not abuse its discretion
by precluding cross-examination on details of cooperat-
ing witness’ prior conviction); State v. Moye, 214 Conn.
89, 95–97, 570 A.2d 209 (1990) (trial court did not abuse
its discretion in concluding that misconduct evidence
relating to witness’ failure to appear and respond to
subpoena showed witness’ fear of committing perjury
and, therefore, was relevant to his credibility). We con-
clude that there was no abuse of discretion in limiting
the cross-examination on the details of the traffic stop.

The judgment is affirmed.

In this opinion the other justices concurred.

STATE OF CONNECTICUT v. SHAILA M. CURET
(SC 20521)

Robinson, C. J., and McDonald, D’Auria,
Mullins, Ecker and Alexander, Js.

Syllabus

Convicted, on a conditional plea of nolo contendere, of the crime of posses-
sion of narcotics with intent to sell, the defendant appealed to the
Appellate Court, claiming that the trial court improperly had denied her
motion to suppress certain evidence seized by the police following
their warrantless entry into her apartment. Z, a police officer, had been
dispatched to an apartment building in which the defendant resided in
response to a 911 call from C, a resident of the building, reporting
gunshots and an attempted burglary. C reported seeing a man in a
hooded shirt exit a vehicle outside the building and then hearing an
altercation and gunshots. C also reported that the man in the hooded
shirt then exited the building’s front door and fled in the vehicle, that
a second man exited the building’s back door and fled in a different
vehicle, and that, after they had left, C found a knife with white paint
chips on it in the building’s laundry room. When Z arrived, C gave Z
the knife and recounted the incident. C stated to Z that he had seen the
man in the hooded shirt enter the building, that he heard loud banging
on the defendant’s door, and that an altercation then occurred in the
hallway in front of the defendant’s apartment. According to C, the alterca-
tion moved into the laundry room, which was a few feet away from the
defendant’s apartment, before C heard gunshots and saw the man in
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the hooded shirt run out of the front door. Z then proceeded to investigate
the building and, upon entering the laundry room, found, among other
things, a spent shell casing, what appeared to be a bullet fragment
embedded in a wall, a bullet hole in the molding around the laundry
room’s back door, and a fresh, blood like stain on the wall next to it.
In the apartment building hallway, Z observed footprints on the wall
across from the defendant’s apartment, indicative of a struggle, white
paint chips at the base of the defendant’s door, and fresh pry marks on
the door and doorframe. C informed Z that two people lived in the
defendant’s apartment and that he feared that one of them could have
been involved in the altercation. C confirmed that the defendant’s car
was in the building’s parking lot and expressed concern to Z that the
defendant may be inside her apartment suffering from a gunshot or
stab wound. Z then attempted to look inside the defendant’s apartment
through a window, but the blinds were drawn, and he received no
response when he knocked repeatedly on the defendant’s door. Con-
cerned that someone inside might be injured, Z and his superior officer,
without first obtaining a warrant, forced their way into the defendant’s
apartment. Although no one was found in the apartment, Z observed,
in plain view, various drug paraphernalia. At that point, the search was
stopped, and the police obtained a search warrant. A subsequent search
yielded, inter alia, narcotics. After a hearing on the defendant’s motion
to suppress the narcotics seized from her apartment, the trial court
denied the motion, concluding that the exigent circumstances and emer-
gency aid doctrines justified the warrantless entry into the defendant’s
apartment. On appeal from the judgment of conviction, the Appellate
Court reversed and remanded the case with direction to grant the defen-
dant’s motion to suppress, concluding that the exigent circumstances
doctrine was inapplicable because there was no basis on which a reason-
able police officer would believe that probable cause justified entry into
the defendant’s apartment and that the emergency aid doctrine was
inapplicable because a reasonable police officer would not have believed
that a medical emergency existed inside the apartment. On the granting
of certification, the state appealed to this court.

Held that, although the Appellate Court correctly concluded that the exigent
circumstances doctrine did not support the officers’ warrantless entry
into the defendant’s apartment, it incorrectly concluded that the entry
was not justified under the emergency aid doctrine, and, accordingly,
this court reversed the Appellate Court’s judgment and remanded the
case with direction to affirm the trial court’s judgment:

The exigent circumstances doctrine applies exclusively to situations in
which the police, acting in their crime fighting capacity, have probable
cause to believe that a crime has been or is about to be committed and
reasonably believe that, in the time it would take for them to obtain a
warrant, the suspect would be able to destroy evidence, flee, or endanger
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the safety of others, whereas the emergency aid doctrine, which is rooted
in the police’s community caretaking function, does not require that the
police have probable cause to enter a home if their purpose in doing
so is to render emergency assistance, provided there is an objectively
reasonable basis for believing that an occupant is seriously injured or
is imminently threatened with serious injury.

The state did not claim that the police had probable cause to search the
defendant’s apartment for evidence or to make an arrest but, instead,
argued on appeal that the warrantless entry was for the purpose of
rendering medical aid to someone inside the apartment injured in the
altercation overheard by C, and, accordingly, the warrantless entry was
not supported by the exigent circumstances doctrine.

Although the police were acting in their crime control function when
they arrived at the apartment building, it was apparent that, by the time
they entered the defendant’s apartment, they were acting pursuant to
their community caretaking function, as the police were responding to
reports of gunshots and an attempted burglary, and, in addition to the
inherent risk of violence that generally accompanies burglaries, there
were numerous signs of violence, including bullet holes, shell casings,
and signs of a struggle that would have heightened the officers’ concerns
that someone may have been injured during the commission of the crimes
in question, and, given the sequence of events reported by C, it was
reasonable for the police officers to have believed that the person injured
in the altercation was someone from the defendant’s apartment who
either interrupted an attempted burglary, was the intended victim of the
burglary, or had some other reason to engage in an argument that spilled
out into the hallway outside of the defendant’s apartment and into the
laundry room.

In evaluating the constitutionality of the warrantless entry under the
emergency aid doctrine, the Appellate Court should have applied the
reasonable belief standard, which is applied by reference to the circum-
stances then confronting the officers, including the need for prompt
assessment of sometimes ambiguous information concerning potentially
serious consequences, and which questions whether the officers would
have been derelict in their duty if they had acted otherwise.

On the basis of the totality of the facts known to the police officers at
the time of their entry, including the breaking and entering into the
apartment building, the damage to and banging on the defendant’s apart-
ment door, the altercation in the hallway in front of the defendant’s
apartment, the gunshots, the blood stain, the knife, and the fact that,
although the defendant’s car was in the parking lot, she did not respond
to Z’s repeated knocking on her door, it was objectively reasonable for
the officers to believe that someone inside the defendant’s apartment
was in need of emergency medical assistance, that immediate entry into
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the apartment was necessary to protect life, and that a failure to take
such action would constitute a dereliction of duty.

Argued October 19, 2022—officially released March 7, 2023

Procedural History

Information charging the defendant with the crimes
of possession of more than one-half ounce of cocaine
and operation of a drug factory, brought to the Superior
Court in the judicial district of Waterbury, geographical
area number four, where the court, Cremins, J., denied
the defendant’s motion to suppress certain evidence;
thereafter, the state filed a substitute information charg-
ing the defendant with the crime of possession of nar-
cotics with intent to sell; subsequently, the defendant
was presented to the court, Fasano, J., on a conditional
plea of nolo contendere to the charge of possession
of narcotics with intent to sell; judgment of guilty in
accordance with the plea, from which the defendant
appealed to the Appellate Court, Devlin and Bear, Js.,
with Prescott, J., dissenting, which reversed the trial
court’s judgment and remanded the case with direction
to grant the defendant’s motion to suppress and to render
judgment dismissing the charge of possession of narcot-
ics with intent to sell, and the state, on the granting of
certification, appealed to this court. Reversed; judg-
ment directed.

Michele C. Lukban, senior assistant state’s attorney,
with whom, on the brief, were Maureen Platt, state’s
attorney, and Amy Sedensky, senior assistant state’s
attorney, for the appellant (state).

Emily H. Wagner, assistant public defender, for the
appellee (defendant).

Opinion

ALEXANDER, J. The state appeals1 from the judg-
ment of the Appellate Court reversing the conviction

1 We granted the state’s petition for certification to appeal, limited to
the following issue: ‘‘Did the Appellate Court correctly conclude that the
warrantless entry by the police into the defendant’s apartment was not
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of the defendant, Shaila M. Curet, following her condi-
tional plea of nolo contendere to the charge of posses-
sion of narcotics with intent to sell in violation of
General Statutes (Rev. to 2015) § 21a-277 (a).2 On
appeal, the state claims that the Appellate Court incor-
rectly determined that the defendant’s motion to sup-
press evidence seized by the police following a
warrantless entry into her apartment should have been
granted. We agree and reverse the judgment of the
Appellate Court.

The following facts were either found by the trial
court or are undisputed. On June 22, 2015, at approxi-
mately 3:26 p.m., Anthony Cruz telephoned the Water-
bury police to report gunshots on the first floor of his
apartment building at 130 Woodglen Drive in Water-
bury. Cruz, who lived on the second floor of the build-
ing, told the 911 operator that, just before he heard the
gunshots, he saw a white Kia pull up in front of the
building and a Hispanic male wearing a light blue hoodie
exit the vehicle. Cruz stated that ‘‘there must have been
an altercation because we heard banging and stuff.’’
Cruz further stated that, after the altercation, the man
in the hoodie ran out of the front door of the building
and jumped into the Kia, while a second man ran out
the back door and got into a different vehicle. Both
vehicles then sped away. Cruz told the operator that,
when he and his friend went downstairs to investigate,
they found a knife with white paint on it on the laundry
room floor. They also saw white paint chips on the
hallway floor in front of the defendant’s apartment.
Cruz informed the operator that it appeared that the
man in the hoodie had used the knife to break into
the building and then used it to try to break into the

justified under the exigent circumstances doctrine or the emergency [aid]
doctrine?’’ State v. Curet, 335 Conn. 969, 240 A.3d 287 (2020).

2 Hereinafter, all references to § 21a-277 are to the 2015 revision of the
statute.
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defendant’s apartment. Specifically, Cruz stated: ‘‘[Y]ou
can see the door that he tried to [enter] because I don’t
think these people are home. And you could see the
door . . . the paint’s all over and the knife’s got white
paint on it.’’3

Waterbury Police Officer Raim Zulali was dispatched
to the scene at approximately 3:55 p.m. The information
he was provided enroute to the call, which was displayed
on a computer screen in his police vehicle, stated: ‘‘HM

3 An audio recording of Cruz’ 911 call was entered into evidence at the
hearing on the defendant’s motion to suppress and played for the trial court.
A written transcript of the call was also entered into evidence. It provides
in relevant part:

‘‘[Cruz]: Hi operator. Operator, I’m up on 130 [Woodglen] Drive, Unit A.
It has nothing to do with me, but we just almost caught someone trying
to break into someone’s apartment. We believe there was an altercation
downstairs in the laundry room. We heard what we thought were shots. I
have a knife here that they tried to work the door with. I have not touched
it. I, you know, it was at the bottom of the door. And I seen this guy come
in . . . a white Kia and, you know, [long sleeve] shirt—

‘‘[The Operator]: Black, White or Hispanic?
‘‘[Cruz]: I’m sorry, ma’am?
‘‘[The Operator]: What race was he?
‘‘[Cruz]: Um, Latino.
‘‘[The Operator]: Hispanic male. And what did he have on?
‘‘[Cruz]: It was like a powder blue, you know, like a light blue, powder

blue hoodie. And it was kind of [silky like] looking—
‘‘[The Operator]: So, a light blue hoodie?
‘‘[Cruz]: Yes. But he left his hat here, so there must have been an altercation

because we heard banging and stuff. I didn’t know what it was at first. So—
‘‘[The Operator]: So, he tried to break in?
‘‘[Cruz]: He tried to break into someone else’s house, ma’am. And, you

know, when we went downstairs, we could hear something going on in the
laundry room, then one ran out and jumped in the car, and another one
came out from the back and jumped in another car, and they took off. But
you can see the door that he tried to—because I don’t think these people
are home. And you could see the door there’s been—the paint’s all over,
and the knife’s got white paint on it. So, he holds this knife, this is how he
got into the building. I seen him walk in, but I thought he was with somebody
. . . from the building because we got all kinds of crap going on—

‘‘[The Operator]: So, he fled in a white Kia?
‘‘[Cruz]: Yes, ma’am. . . .
‘‘[The Operator]: All right. We’ll get someone over there.’’
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LSW LIGHT BLUE HOODIE TRIED TO BREAK INTO
SOMEONE ELSES HOUSE AND THERE WAS [A LOT]
OF NOISE COMING FROM LAUNDRY ROOM AND AN
ALTERCATION WITH ANOTHER MALE BOTH PAR-
TIES FLED // COMP[LAINANT] FOUNDKNIFE THAT
[HM] GOT INTO THE BLDG WITH.’’

When Zulali arrived at the scene, Cruz let him into
the building, gave him the knife he had found in the
laundry room, and told him about the man in the blue
hoodie. Cruz informed Zulali that, as the man approached
the building, he pulled his cap down over his eyes and
his hood over his head as if trying to conceal his identity.
After the man entered the building, Cruz heard loud
banging on the door to the defendant’s apartment, after
which an altercation broke out in the hallway in front
of the defendant’s apartment. Cruz informed Zulali that
the altercation then moved into the laundry room,
which was right below Cruz’ apartment and just a few
feet away from the defendant’s apartment. During the
altercation, Cruz heard what he believed to be two
gunshots. Cruz informed Zulali that, after hearing the
gunshots, he saw the man in the hoodie run out of the
front door of the building and drive away in the white
Kia. At the hearing on the defendant’s motion to sup-
press, Cruz clarified that, although he told the 911 opera-
tor that a second man had fled through the back door,
he did not personally see that man. Cruz stated that
someone he was with told him about the second man.4

4 At the hearing on the defendant’s motion to suppress, the trial court
pressed Cruz on whether he had seen two men exit the building on the day
in question. Cruz responded that he had personally saw only one man, the
man in the white Kia, enter and exit the building. Cruz explained that he
had been told by a person he was with that a second man fled through the
back door after the altercation. Although Cruz did not identify the person
who had told him this, we assume it was the person Cruz referenced in his
911 call, when he told the operator, ‘‘[w]e believe there was an altercation
downstairs in the laundry room. We heard what we thought were shots.’’
(Emphasis added.) See footnote 3 of this opinion.
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While walking through the building, Zulali observed
that the laundry room was in disarray, with the washing
machines and dryers pushed out of place. The laundry
room had two entrances, one facing the front of the
building and one facing the back. On the floor near the
back entrance, Zulali found a spent shell casing and a
single flip-flop. He later found the matching flip-flop
in the parking lot behind the building, near the back
entrance. Zulali also observed a mark on the laundry
room floor and what he believed to be a bullet fragment
embedded in a wall. On the basis of his training and
experience, Zulali believed that a bullet had ricocheted
off the floor and hit the wall. Zulali observed a second
bullet hole in the molding around the back laundry
room door and a fresh, one-half centimeter, blood like
stain on the wall next to it.

Moving from the laundry room into the back hallway,
Zulali noticed footprints on the wall across from the
defendant’s apartment, suggestive of a struggle, and
white paint chips at the base of the defendant’s door.
He also observed what appeared to be fresh pry marks
on the defendant’s door and in the doorjamb. Cruz
informed Zulali that a man and woman lived in the
defendant’s apartment and that he feared that one of
them could have been involved in the altercation. Zulali
asked Cruz whether the couple’s car was in the parking
lot. Cruz looked outside and saw that it was, at which
point he and Zulali exited the building to look at the car.
While outside, Zulali tried to see inside the defendant’s
apartment, but the blinds were drawn. Because Cruz’
apartment faces the front of the building, he was
unaware when he called 911 that the defendant’s car
was in the parking lot behind the building. Upon seeing
the car and recalling the altercation and gunshots, Cruz
expressed concern to Zulali that the defendant could
be ‘‘laying on her floor in her kitchen’’ suffering from
a gunshot or stab wound.
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At this point, Zulali called for backup. Officer Michael
Gerrity was the first officer to respond to the scene.
At Zulali’s request, Gerrity asked the police dispatcher
to contact area hospitals to determine if anyone had
sought treatment for a gunshot or stab wound. While
Gerrity secured the crime scene, Zulali canvassed the
building to determine if everyone was okay and if any-
one had seen or heard anything. Zulali managed to
speak with all the building’s residents except the occu-
pants of the defendant’s apartment, who did not respond
to his repeated knocking. Most of the people Zulali
spoke with seemed nervous and reluctant to share any
information beyond assuring him that they were fine.

Concerned that someone inside the defendant’s apart-
ment had been injured in the altercation, Zulali tried
to enter the apartment, but the door was locked. He
then decided to force his way into the apartment. Before
doing so, he called his superior officer, Sergeant Gae-
tano Tiso, to explain the situation to him. Tiso told him
to wait until he got there before entering the apartment.
When Tiso arrived a few minutes later, Zulali once again
apprised him of the situation, the evidence he had dis-
covered in the laundry room, and his concerns about
the couple residing in the defendant’s apartment. The
decision was then made to enter the apartment using
a battering ram that Tiso kept in his police vehicle.
When the door was breached, it triggered the defen-
dant’s security alarm.

‘‘After a search of the defendant’s apartment, it was
determined that no one was in the one bedroom apart-
ment. While searching the apartment, Zulali observed
in plain view two scales covered in white residue, clear
plastic bags, and a safe in the closet. At this point, the
search stopped, and a search warrant was sought for
the items that were in plain view.

‘‘When the police executed the search warrant, they
seized a total of approximately 186 small plastic bags
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containing cocaine weighing 123.5 grams, 2 plastic bags
containing cocaine weighing 43.8 grams, and $41,720
in cash. The defendant was arrested and charged with
possession of more than one-half ounce of cocaine in
violation of General Statutes [Rev. to 2015] § 21a-278
(a) and operation of a drug factory in violation of § 21a-
277 (c).’’ State v. Curet, 200 Conn. App. 13, 20, 244 A.3d
927 (2020).

The defendant filed a motion to suppress the evidence
seized from her apartment on the ground that the initial
warrantless entry was not justified by any exception to
the warrant requirement. The state opposed the motion,
arguing that the exigent circumstances and emergency
aid doctrines supported the warrantless entry because
the police had probable cause to believe that someone
inside the defendant’s apartment was involved in a vio-
lent altercation during an attempted burglary. The state
further argued that, given the totality of facts known
to the officers at the time of entry, it was reasonable for
them to believe that a victim was inside the defendant’s
apartment suffering from a stab or gunshot wound.

The trial court denied the defendant’s motion to sup-
press in an oral decision. The court agreed with the
state that the exigent circumstances and emergency
aid doctrines supported the warrantless entry because,
based on the totality of facts known to the officers at
the time of entry, it was objectively reasonable for them
to believe that someone inside the defendant’s apart-
ment had been shot or stabbed in an attempted burglary
of the defendant’s apartment.

The defendant appealed to the Appellate Court,
claiming that the trial court incorrectly had determined
that the exigent circumstances and emergency aid doc-
trines supported the warrantless search of her apart-
ment. Id., 16. In a divided opinion, the Appellate Court
agreed with the defendant and reversed her conviction.
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Id. The Appellate Court concluded that the exigent cir-
cumstances doctrine was inapplicable because ‘‘there
was no basis on which a reasonable officer would
believe that probable cause justified entry [into the
defendant’s apartment] in pursuit of a suspect . . . .’’5

Id., 28. It also concluded that the emergency aid doc-
trine was inapplicable because a reasonable officer
would not have believed that a medical emergency
existed inside the apartment. Id., 31. In so concluding,
the Appellate Court examined all the evidence the trial
court had relied on in reaching a contrary conclusion
and determined that none of it supported an objectively
reasonable belief that someone from the defendant’s
apartment was involved in the altercation overheard by
Cruz. See id., 31–32. The Appellate Court reasoned that,
‘‘although Cruz observed [two] individuals enter the
building, there was no witness . . . who observed
either individual enter the defendant’s apartment; nor
did a witness observe anyone emerge from the defen-
dant’s apartment to engage in the altercation. . . .
Moreover, Zulali received information that two individ-
uals had entered the building, engaged in an altercation,
and then fled from the building in separate vehicles.
Zulali was unaware of any evidence that a third party
was involved in the altercation and remained in the
building or was . . . in the defendant’s apartment.’’
Id., 33–34.

With respect to the blood stain, bullet holes, and shell
casing recovered from the laundry room, the Appellate

5 The Appellate Court noted that, in evaluating the applicability of the
exigent circumstances doctrine, the trial court had failed to address an
essential component of that doctrine—namely, whether the police had prob-
able cause to search the defendant’s apartment. State v. Curet, supra, 200
Conn. App. 26 n.5; see also State v. Kendrick, 314 Conn. 212, 231, 100 A.3d
821 (2014) (‘‘[a]lthough the exigent circumstances doctrine allows the police
to act [on] their reasonable belief that immediate action is necessary to
protect the safety of those present, or to prevent the flight of a suspect or
the destruction of evidence, the police must have had probable cause for
an arrest or search at the outset’’ (emphasis omitted)).
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Court reasoned that, ‘‘[although] a reasonable officer
. . . might likely conclude that there was an altercation
in the laundry room and someone might have been
injured in the laundry room as a result of the alterca-
tion,’’ there was no evidence that, after the altercation,
‘‘[the] injured person . . . retreated to the defendant’s
apartment’’ in ‘‘a separate area of the building . . . .’’
(Emphasis omitted.) Id., 35. ‘‘The most reasonable inter-
pretation of the facts,’’ the court concluded, ‘‘is that
two men, after entering the building, unsuccessfully
attempted to enter the defendant’s apartment [and then
fled].’’ Id., 40 n.6.

In reaching its decision, the Appellate Court distin-
guished three cases in which this court upheld a war-
rantless entry under the emergency aid doctrine. Id.,
33–39; see State v. DeMarco, 311 Conn. 510, 538–40, 88
A.3d 491 (2014); State v. Fausel, 295 Conn. 785, 797–802,
993 A.2d 455 (2010); State v. Blades, 225 Conn. 609, 621,
626 A.2d 273 (1993). The Appellate Court interpreted
these cases as requiring ‘‘substantial evidence . . .
clearly demonstrating that someone was in danger of
losing life or limb’’; State v. Curet, supra, 200 Conn.
App. 39; before a warrantless entry may be conducted
pursuant to the emergency aid doctrine—evidence the
Appellate Court found to be lacking in this case. Id.,
39–40.

Judge Prescott dissented from the Appellate Court’s
opinion. He concluded that the clear and substantial
evidence standard applied by the majority was not the
correct legal standard for evaluating the constitutional-
ity of a warrantless entry under the emergency aid doc-
trine. Id., 53 (Prescott, J., dissenting). Contrary to the
position taken by the majority, Judge Prescott observed,
among other things, that the emergency aid doctrine
does not require that an officer’s belief concerning the
existence of an emergency be the ‘‘most reasonable
interpretation’’ of the evidence, only that it be an objec-
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tively reasonable interpretation. (Emphasis omitted; inter-
nal quotation marks omitted.) Id., 53 and n.12 (Prescott,
J., dissenting). Applying this standard, Judge Prescott
concluded that Zulali’s belief that someone inside the
defendant’s apartment might have been in need of medi-
cal assistance was as reasonable as the interpretation
advanced by the majority, namely, that two men entered
the building, unsuccessfully attempted to enter the
defendant’s apartment, fought one another in the hall-
way, and then fled in separate vehicles. See id., 49–50
(Prescott, J., dissenting); see also id., 28–29. Judge Pres-
cott noted that ‘‘Cruz was only an earwitness and never
directly observed the altercation. Thus, the mere fact
that, after the altercation ended, he saw two men fleeing
the scene did not necessarily mean that there were only
two persons present during the relevant events. Given
the fact that Cruz heard loud banging on the defendant’s
apartment door immediately preceding the altercation,
it [was] not unreasonable to infer that the altercation
involved someone in the defendant’s apartment who
either interrupted an attempted burglary, was the
intended victim of the burglary, or had some other rea-
son to engage in an argument that spilled out into the
hallway and into the laundry room.’’ Id., 49 (Prescott,
J., dissenting).

Judge Prescott also disagreed with the majority that
there was insufficient evidence connecting the defen-
dant’s apartment to the altercation in the laundry room.
In his view, the officers reasonably could have con-
cluded that ‘‘any party injured during the altercation
could have fled from the laundry room back into the
defendant’s apartment, locking the door behind him or
her. The pry marks on the doorframe of the defendant’s
apartment door and the paint chips further link the
defendant’s apartment to the altercation, either because
the altercation began as a result of a break-in or an
attempted break-in or because someone attempted to



Page 33CONNECTICUT LAW JOURNALMarch 7, 2023

MARCH, 2023 319346 Conn. 306

State v. Curet

pursue a fleeing victim. In short, under the totality of
the circumstances, it [was objectively] reasonable for
officers to [believe] that someone shot, stabbed, or oth-
erwise injured during the altercation could have sought
refuge in the defendant’s apartment and might be in
need of medical attention. The fact that no one answered
the door could have meant that the injured party had
lost consciousness, making the need for an emergency
warrantless entry that much more compelling.’’6 Id., 50–51
(Prescott, J., dissenting).

On appeal, following our grant of certification, the
state challenges the Appellate Court’s conclusion that
the exigent circumstances and emergency aid excep-
tions to the warrant requirement did not support the
warrantless entry into the defendant’s apartment. The
state contends that the Appellate Court, in reaching its
conclusion, applied an incorrect legal standard, ignored
the totality of the trial court’s factual findings, and relied
on numerous ‘‘factual inaccuracies . . . .’’ According
to the state, the factual inaccuracies on which the
Appellate Court relied include: (1) ‘‘Zulali received
information that two individuals had entered the build-
ing, engaged in an altercation, and then fled from the
building in separate vehicles’’; State v. Curet, supra, 200
Conn. App. 34; (2) ‘‘Cruz observed [two] individuals
enter the building’’; id., 33; and (3) the defendant’s apart-
ment was in a ‘‘separate area of the building’’ from the
laundry room. Id., 35.

The defendant disputes the state’s assertion that the
Appellate Court misapplied the law, ignored the trial
court’s factual findings, or based its decision on factual
errors. The defendant argues that the Appellate Court

6 Because Judge Prescott concluded that the officers’ warrantless entry
was justified under the emergency aid doctrine, he did not reach the issue
of whether the police had probable cause to enter the apartment under the
exigent circumstances doctrine. See State v. Curet, supra, 200 Conn. App.
40 n.1 (Prescott, J., dissenting).
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simply recognized that the trial court’s factual findings
were ‘‘antithetical’’ to its legal determination that the
warrantless entry was justified under the exigent cir-
cumstances and emergency aid doctrines. For the rea-
sons set forth hereinafter, we agree with the Appellate
Court that the exigent circumstances doctrine did not
support the warrantless entry into the defendant’s apart-
ment. We disagree, however, that the entry was not
supported by the emergency aid doctrine.7

The fourth amendment to the United States constitu-
tion provides that ‘‘[t]he right of the people to be secure
in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be vio-
lated, and no warrants shall issue, but upon probable
cause, supported by oath or affirmation, and particu-
larly describing the place to be searched, and the per-
sons or things to be seized.’’ U.S. Const., amend. IV.
The United States Supreme Court has long held that
‘‘searches and seizures inside a home without a warrant
are presumptively unreasonable.’’ Payton v. New York,
445 U.S. 573, 586, 100 S. Ct. 1371, 63 L. Ed. 2d 639
(1980). It is equally well settled that ‘‘the police may
not enter the home without a warrant or consent, unless

7 ‘‘As a general matter, the standard of review for a motion to suppress
is well settled. A finding of fact will not be disturbed unless it is clearly
erroneous in view of the evidence and pleadings in the whole record . . . .
[W]hen a question of fact is essential to the outcome of a particular legal
determination that implicates a defendant’s constitutional rights, [however]
and the credibility of witnesses is not the primary issue, our customary
deference to the trial court’s factual findings is tempered by a scrupulous
examination of the record to ascertain that the trial court’s factual findings
are supported by substantial evidence. . . . [When] the legal conclusions
of the court are challenged, [our review is plenary, and] we must determine
whether they are legally and logically correct and whether they find support
in the facts set out in the memorandum of decision . . . . Accordingly,
the trial court’s legal conclusion regarding the applicability of the exigent
circumstances doctrine is subject to plenary review.’’ (Citation omitted;
internal quotation marks omitted.) State v. Kendrick, 314 Conn. 212, 222,
100 A.3d 821 (2014).
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one of the [three] established exceptions to the warrant
requirement is met. Indeed, [p]hysical entry of the home
is the chief evil against which the wording of the fourth
amendment is directed.’’ (Internal quotation marks
omitted.) State v. Ryder, 301 Conn. 810, 821, 23 A.3d
694 (2011). ‘‘The exigent circumstances doctrine is one
of [the] three exceptions to the warrant requirement
that are triggered by the need for swift action by the
police. All three exceptions, the exigent circumstances
doctrine, the protective sweep doctrine and the emer-
gency [aid] doctrine, must be supported by a reasonable
belief that immediate action was necessary.’’ State v.
Kendrick, 314 Conn. 212, 225, 100 A.3d 821 (2014).

The test for determining when exigent circumstances
justify a warrantless search or seizure is ‘‘whether,
under the totality of the circumstances, the police had
reasonable grounds to believe that if an immediate
arrest [or entry] were not made, the accused would
be able to destroy evidence, flee or otherwise avoid
capture, or might, during the time necessary to procure
a warrant, endanger the safety or property of others.
This is an objective test; its preeminent criterion is what
a reasonable, [well trained] police officer would believe,
not what the . . . officer actually did believe. . . . Put
simply, given probable cause to arrest or search, exigent
circumstances exist when, under the totality of the cir-
cumstances, the officer reasonably believed that imme-
diate action was necessary to protect the safety of those
present, or to prevent the flight of a suspect, or the
destruction of evidence.’’ (Citation omitted; internal
quotation marks omitted.) Id., 227–28.

By contrast, ‘‘[t]he emergency [aid] exception to the
warrant requirement allows [the] police to enter a home
without a warrant when they have an objectively rea-
sonable basis for believing that an occupant is seriously
injured or imminently threatened with such injury. . . .
The need to protect or preserve life or [to] avoid serious
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injury is justification for what would be otherwise illegal
absent an exigency or emergency. . . . As a result, the
use of the emergency [aid] doctrine evolves outside the
context of a criminal investigation and does not involve
probable cause as a prerequisite for the making of an
arrest or the search for and seizure of evidence. . . .
[United States v. Barone, 330 F.2d 543, 545 (2d Cir.)
([t]he right of the police to enter and investigate in an
emergency without the accompanying intent to either
search or arrest is inherent in the very nature of their
duties as peace officers, and derives from the common
law), cert. denied, 377 U.S. 1004, 84 S. Ct. 1940, 12 L.
Ed. 2d 1053 (1964)]. Nevertheless, the emergency [aid]
doctrine does not give the state an unrestricted invita-
tion to enter the home. [G]iven the rationale for this
very limited exception, the state actors making the
search must have reason to believe that life or limb is in
immediate jeopardy and that the intrusion is reasonably
necessary to alleviate the threat. . . . The police, in
order to avail themselves of this exception, must have
valid reasons for the belief that an emergency exists,
a belief that must be grounded in empirical facts rather
than subjective feelings . . . . It is an objective and
not a subjective test. The test is not whether the officers
actually believed that an emergency existed, but whether
a reasonable officer would have believed that such an
emergency existed.’’ (Citations omitted; internal quota-
tion marks omitted.) State v. Fausel, supra, 295 Conn.
794–95.

Any search conducted pursuant to the exigent cir-
cumstances or emergency aid exceptions must be ‘‘strictly
circumscribed by the exigencies’’ that justified it. (Inter-
nal quotation marks omitted.) Mincey v. Arizona, 437
U.S. 385, 393, 98 S. Ct. 2408, 57 L. Ed. 2d 290 (1978). The
state bears the burden of demonstrating that a warrantless
entry falls within one of the exceptions to the warrant



Page 37CONNECTICUT LAW JOURNALMarch 7, 2023

MARCH, 2023 323346 Conn. 306

State v. Curet

requirement. See, e.g., State v. Samuolis, 344 Conn. 200,
214, 278 A.3d 1027 (2022).

Applying these principles, we agree with the Appel-
late Court that the warrantless entry was not supported
by the exigent circumstances doctrine because the police
lacked probable cause to search the defendant’s apart-
ment for evidence or to make an arrest. Probable cause
is required under the exigent circumstances doctrine
because this exception applies exclusively to situations
in which the police, acting in their crime fighting capac-
ity, have probable cause to believe that a crime has
been or is about to be committed and reasonably believe
that, in the time it would take for them to obtain a
warrant, the suspect would be able to destroy evidence,
flee, or endanger the safety of others. See, e.g., State
v. Kendrick, supra, 314 Conn. 227–28. Indeed, the state
does not claim otherwise. Rather, the state consistently
has argued on appeal—first in the Appellate Court and
now before this court—that the warrantless entry in
the present case was justified for purposes of rendering
medical aid to someone inside the defendant’s apart-
ment injured in the altercation overheard by Cruz.8 The
United States Supreme Court has explained that, if the
officers’ purpose in entering a home is to render emer-
gency assistance, then they need not have probable
cause to enter the home. See, e.g., Michigan v. Fisher,
558 U.S. 45, 47, 130 S. Ct. 546, 175 L. Ed. 2d 410 (2009)
(emergency aid doctrine ‘‘requires only an objectively
reasonable basis for believing . . . that a person within
[the house] is in need of immediate aid’’ (citation omit-
ted; internal quotation marks omitted)). This is so
because the ‘‘emergency aid doctrine has its roots in

8 In its brief to the Appellate Court, the state argued that the search was
supported by the exigent circumstances doctrine because it ‘‘pertained to
a risk of danger to human life, not pursuit of a suspect.’’ (Emphasis added.)
State v. Curet, Conn. Appellate Court Briefs & Appendices, March Term,
2020, State’s Brief pp. 18–19.
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the police’s caretaking function, as opposed to its law
enforcement function . . . .’’ (Footnote omitted.) State
v. Samuolis, supra, 344 Conn. 215.

We recognize that ‘‘it is not always a simple matter
to delineate precisely pursuant to which function [the]
police are acting in carrying out a particular search or
seizure. In fact, we expressly have acknowledged . . .
[that the] [p]olice often operate in the gray area between
their community caretaking function and their function
as criminal investigators. Often there is no bright line
separating the one from the other . . . . In many
instances, however, it is possible to discern whether the
police are acting in their crime control or investigative
functions, or instead are acting pursuant to their com-
munity caretaking function.’’ (Citation omitted; internal
quotation marks omitted.) State v. Kendrick, supra, 314
Conn. 233. This is one such instance.

Although there can be no doubt that the police were
acting in their crime control function when they arrived
at the building, it is equally apparent that, by the time
they entered the defendant’s apartment, they were act-
ing pursuant to their caretaking role. This transition—
from crime solving to caretaking—is a common one and
is to be expected given the myriad situations officers
confront when responding to a call and the ‘‘complex
and multiple tasks’’ they are expected to perform when
they do. (Internal quotation marks omitted.) State v.
Fausel, supra, 295 Conn. 800–801. Because the police
were acting in their caretaking role, the only issue is
whether it was objectively reasonable for them to
believe that someone inside the apartment was in need
of emergency medical assistance. On the basis of the
totality of facts known to the officers at the time of
entry, we conclude that it was.

To begin with, the police were responding to reports
of gunshots and an attempted burglary. In Fausel, this
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court held that ‘‘there are an infinite variety of situations
in which entry for the purpose of rendering aid is rea-
sonable. Included are those in which entry is made
. . . to seek possible victims of violence in premises
apparently burglarized recently . . . . 3 W. LaFave,
Search and Seizure (4th Ed. 2004) § 6.6 (a), pp. 459–61.
The rationale is that burglary is a crime of violence and
bystanders are likely to be injured by the perpetrator.
See State v. Amado, 254 Conn. 184, 201, 756 A.2d 274
(2000) (crimes against the person like . . . burglary
are, in common experience, likely to involve danger to
life in the event of resistance by the victim . . .).’’
(Emphasis in original; footnote omitted; internal quota-
tion marks omitted.) State v. Fausel, supra, 295 Conn.
798–99; see also United States v. Cooks, 920 F.3d 735,
745 (11th Cir.) (‘‘[i]nherent in a residential burglary is
the risk that the homeowner will catch the perp[etrator]
in the act and wind up a victim’’), cert. denied, U.S.

, 140 S. Ct. 218, 205 L. Ed. 2d 137 (2019); Montanez
v. Carvajal, 889 F.3d 1202, 1210–11 (11th Cir. 2018)
(‘‘[B]ecause the [f]ourth [a]mendment has to be applied
on the spur (and in the heat) of the moment, the object
in implementing its command of reasonableness is to
draw standards sufficiently clear and simple to [apply]
. . . . Our holding—pursuant to which the burglary
itself creates (or more accurately is) the exigency that
justifies a limited warrantless entry to search for . . .
victims—provides [the] police, citizens, and reviewing
courts the sort of readily administrable standard that
the [United States] Supreme Court has deemed essential
in the [f]ourth [a]mendment context.’’ (Citation omitted;
emphasis omitted; internal quotation marks omitted.));
Sandoval v. Las Vegas Metropolitan Police Dept., 756
F.3d 1154, 1163 (9th Cir. 2014) (for purposes of emer-
gency aid doctrine, ‘‘burglary and attempted burglary
are considered to carry an inherent risk of violence’’),
cert. denied, 574 U.S. 1153, 135 S. Ct. 1401, 191 L. Ed.
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2d 360 (2015); United States v. Castillo, 48 Fed. Appx.
611, 613 (9th Cir. 2002) (‘‘[t]he officers’ initial entry into
the apartment and search of the apartment . . . for a
victim . . . were lawful under the emergency [aid]
exception to the warrant requirement because the offi-
cers had received a burglary call, and upon arriving at
the apartment, observed signs of a burglary’’); State v.
Woods, 136 N.C. App. 386, 391, 524 S.E.2d 363 (‘‘[s]tate
and federal courts . . . generally agree that [when] an
officer reasonably believes that a burglary is in progress
or has been recently committed, a warrantless entry of
a private residence to ascertain whether . . . there are
people in need of assistance does not offend the [f]ourth
[a]mendment’’), review denied, 351 N.C. 370, 543 S.E.2d
147 (2000).

Second, apart from the inherent risk of violence that
accompanies every burglary, in the present case, there
were numerous extrinsic signs of violence—bullet
holes, shell casings, and obvious signs of a struggle in
the hallway. This type of evidence would have only
heightened the officers’ concerns that someone may
have been injured during the commission of the crimes
in question. As Judge Prescott aptly observed, given
the sequence of events reported by Cruz, which began
with banging on the defendant’s door, it was reasonable
for the officers to believe that the person injured in the
altercation was someone from the defendant’s apart-
ment ‘‘who either interrupted an attempted burglary,
was the intended victim of the burglary, or had some
other reason to engage in an argument that spilled out
into the hallway and into the laundry room.’’ State v.
Curet, supra, 200 Conn. App. 49 (Prescott, J., dissenting).
Courts routinely have upheld warrantless entries under
comparable circumstances. See, e.g., United States v.
Huffman, 461 F.3d 777, 784–85 (6th Cir. 2006) (officers
responding to reports of gunshots at residence, who
subsequently observed bullet holes in home’s exterior
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and received no response after knocking on door, law-
fully entered home under emergency aid doctrine to
ensure nobody inside was injured), cert. denied, 549
U.S. 1299, 127 S. Ct. 1863, 167 L. Ed. 2d 353 (2007);
United States v. Holloway, 290 F.3d 1331, 1332–33, 1338
(11th Cir. 2002) (When 911 caller reported gunshots and
loud arguing, and shotgun casings were found outside
home, ‘‘the officers reasonably believed an emergency
situation justified a warrantless search of [the defen-
dant’s] home for victims of gunfire. The possibility of
a gunshot victim lying prostrate in the dwelling created
an exigency necessitating immediate search.’’), cert.
denied, 537 U.S. 1161, 123 S. Ct. 966, 145 L. Ed. 2d 897
(2003); People v. Lomax, 975 N.E.2d 115, 125 (Ill. App.)
(when police received multiple 911 calls complaining
that gunshots had been fired in apartment and one call
specified that shots had come from first floor rear unit,
‘‘[a]lthough the police had no specific details about the
identity or appearance of either the shooter or any
potential victim, the probability that someone had been
shot was sufficient to create a reasonable belief that
an emergency existed’’), appeal denied, 981 N.E.2d 1001
(Ill. 2012), cert. denied, 569 U.S. 935, 133 S. Ct. 1835,
185 L. Ed. 2d 844 (2013).

In reaching a contrary conclusion, the Appellate
Court reasoned that there was insufficient evidence
connecting the altercation in the laundry room to the
defendant’s apartment, and, therefore, it was not objec-
tively reasonable for the officers to believe that some-
one from the defendant’s apartment was injured in that
altercation. See State v. Curet, supra, 200 Conn. App.
28–29, 35. As the state argues, however, underpinning
the Appellate Court’s analysis were three factual inaccu-
racies: (1) the defendant’s apartment was in a ‘‘separate
area of the building’’ from the laundry room; id., 35; (2)
‘‘Zulali received information that two individuals had
entered the building, engaged in an altercation, and
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then fled from the building in separate vehicles’’; id.,
34; and (3) ‘‘Cruz observed [two] individuals enter the
building . . . .’’ Id., 33. On the basis of this information,
the Appellate Court determined that it was unreason-
able for Zulali to believe that anyone other than the
two individuals observed by Cruz were involved in the
altercation. See id., 34–35. The information the Appel-
late Court is referring to is the information Zulali
received from the police dispatcher while en route to
the scene. See id., 34. As the state argues, however, the
dispatcher did not state that two individuals had entered
the building. The dispatcher stated that one individual
had attempted to break into an apartment, that an alter-
cation ensued, and that, afterward, two persons were
seen fleeing the building. Furthermore, at the hearing
on the motion to suppress, the trial court asked Cruz
whether he personally had seen two men entering or
exiting the building. Cruz responded that he had seen
only one man, the man in the Kia, but ‘‘was told by
somebody else’’ that a second man had left following
the gunshots. Thus, contrary to the reasoning of the
Appellate Court, Zulali was not informed that two indi-
viduals had entered the building, engaged in an alterca-
tion, and then fled in separate vehicles; nor did the trial
court make any such findings.9 The trial court found,

9 In her brief to this court, the defendant insists that the trial court found
that Cruz observed two men enter and leave the building and, further, that
the trial court found that those men were the only individuals Cruz heard
fighting in the laundry room. The defendant bases her argument on certain
statements, taken out of context, that the trial court made during its oral
ruling. In particular, the defendant relies on the trial court’s statement, when
summarizing Cruz’ 911 call, that ‘‘Cruz eventually saw the male and the
second male run out of the building and flee in separate vehicles.’’ As we
indicated, however, the trial court was aware that Cruz did not personally
see two men run from the building. The transcript of the 911 call is ambiguous
on this point, and the court sought clarification of it during the hearing on
the motion to suppress. The defendant’s assertions to the contrary notwith-
standing, we do not read the trial court’s ruling as limiting the number of
individuals involved in the altercation to the two men seen leaving when it
ended. Indeed, the trial court’s ruling belies any such suggestion because
the court concluded that it was objectively reasonable for the officers to
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rather, that, after the man in the Kia entered the build-
ing, Cruz heard pounding on the defendant’s door fol-
lowed by a fight in the hallway in front of the defendant’s
door. The trial court further found that the fight eventu-
ally spilled over into the laundry room, which, contrary
to the assertion of the Appellate Court, was located
‘‘just a few feet away’’ from the defendant’s apartment,
not in a separate area of the building.10 On the basis of
this and other evidence, the trial court concluded that
it was objectively reasonable for the officers to believe
that someone from the defendant’s apartment may have
been injured during the altercation, ‘‘possibl[y] due to
a shooting or a stabbing, and would be in need of imme-
diate . . . medical attention.’’

Even if there was evidence to support the Appellate
Court’s theory ‘‘that two men, after entering the build-
ing, unsuccessfully attempted to enter the defendant’s
apartment’’; State v. Curet, supra, 200 Conn. App. 40
n.6; it would not change our view of the reasonableness
of the officers’ belief that someone from the defendant’s
apartment was involved in the altercation. This is so
because the Appellate Court’s analysis does not account
for the fact that the altercation was preceded by loud
knocking on the defendant’s door and began in the
hallway in front of the defendant’s apartment. If the two
men who entered the building were acting in concert,
as the Appellate Court’s analysis at times would seem
to suggest, and no one from the defendant’s apartment
was involved in the altercation, then who were the two

believe that someone inside the defendant’s apartment may have been shot
or stabbed during the altercation and may have been in need of emergency
medical assistance.

10 Specifically, the trial court found that Cruz told Zulali that, ‘‘[a]fter the
male gained entry into the building, Cruz . . . heard someone knocking
very hard [on] the [defendant’s door]. Cruz was sure the knocking was on
the [defendant’s door]. Cruz then heard an altercation, which started in
front of the hallway of [the defendant’s apartment] and moved over to the
laundry room . . . [which] was just a few feet away . . . .’’
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men shooting at in the laundry room? We agree with
Judge Prescott that an objectively reasonable interpre-
tation of the evidence is that the two men were fighting
with someone from the defendant’s apartment after the
defendant’s door was opened—either forcibly by the
intruders or voluntarily by someone inside the apart-
ment in response to the loud knocking. See id., 49 (Pres-
cott, J., dissenting). Furthermore, because there was
evidence that the intruders were carrying a firearm and
a knife, it was reasonable for the officers to believe that,
once the door was opened, anyone inside the apartment
was at immediate risk of serious bodily injury.

We further agree with Judge Prescott that the quan-
tum of evidence the Appellate Court required to justify
a warrantless entry under the emergency aid doctrine—
namely, ‘‘substantial evidence . . . clearly demonstra-
ting that someone was in danger of losing life or limb’’;
id., 39; or ‘‘clearly demonstrat[ing] that there was a
victim or bystander . . . injured [in the altercation]’’;
id., 34;—is not supported by the case law. See id., 53
and n.11 (Prescott, J., dissenting). If this were the stan-
dard, then the police would never be permitted to enter
a home without a warrant following a burglary. It is
not the standard. ‘‘Officers do not need ironclad proof
of a likely serious, life-threatening injury to invoke the
emergency aid exception,’’ they need ‘‘an objectively
reasonable basis for believing’’ that such emergency
assistance is required. (Internal quotation marks omit-
ted.) Michigan v. Fisher, supra, 558 U.S. 49; see also
State v. Fausel, supra, 295 Conn. 800 (‘‘we do not read
[prior case law] to require direct evidence of an emer-
gency situation’’ (internal quotation marks omitted)).

The reasonable belief standard ‘‘is a less exacting
standard than probable cause’’;11 United States v. Que-

11 ‘‘Probable cause, broadly defined, comprises such facts as would reason-
ably persuade an impartial and reasonable mind not merely to suspect or
conjecture, but to believe that criminal activity has occurred.’’ (Internal
quotation marks omitted.) State v. Blades, supra, 225 Conn. 622.
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zada, 448 F.3d 1005, 1007 (8th Cir. 2006); and ‘‘must be
applied by reference to the circumstances then con-
fronting the officer, including the need for prompt
assessment of sometimes ambiguous information con-
cerning potentially serious consequences. As one court
usefully put it, the question is whether the officers
would have been derelict in their duty had they acted
otherwise. This means, of course, that it is of no moment
that it turns out there was in fact no emergency. . . .
3 W. LaFave, [Search and Seizure (6th Ed. 2020)] § 6.6
(a), pp. 629–31; see also . . . United States v. Cooks,
[supra, 920 F.3d 743] (we must be mindful that the
police must act quickly, based on hurried and incom-
plete information . . .) . . . .’’ (Citation omitted; inter-
nal quotation marks omitted.) State v. Samuolis, supra,
344 Conn. 227–28; see id., 227 (‘‘[i]t defies common
sense to conclude that, if there is any plausible, non-
emergency explanation for the facts presented, no entry
can be made until there is definitive proof that a person
is present who is in need of emergency aid’’); see also
Sutterfield v. Milwaukee, 751 F.3d 542, 559 (7th Cir.)
(‘‘[w]hen [the] police are acting in a swiftly developing
situation . . . a court must not indulge in unrealistic
second-guessing’’ (internal quotation marks omitted)),
cert. denied, 574 U.S. 933, 135 S. Ct. 478, 190 L. Ed. 2d
362 (2014); State v. Ortiz, 95 Conn. App. 69, 83, 895
A.2d 834 (‘‘[t]he fact that a person in need of assistance
was not present in the apartment does not in any way
detract from the objectively reasonable interpretation
of the facts that were before the police officers in their
haste to render whatever assistance was necessary’’),
cert. denied, 280 Conn. 903, 907 A.2d 94 (2006).

Applying this standard, we conclude that the totality
of facts known to the officers supported an objectively
reasonable belief that someone inside the defendant’s
apartment was in need of emergency medical aid. The
facts known to the officers included the breaking and



Page 46 CONNECTICUT LAW JOURNAL March 7, 2023

MARCH, 2023332 346 Conn. 306

State v. Curet

entering into the building, the damage to the defendant’s
apartment door, the banging on the defendant’s door,
the fight that broke out in front of the defendant’s apart-
ment, the gunshots, the blood stain, the knife, and the
fact that, although the defendant’s car was in the park-
ing lot, she did not respond to the officers’ repeated
knocking on her door. With respect to this final fact,
Cruz testified that, when he realized the defendant’s
car was in the parking lot, he informed Zulali of his
growing concern for the defendant’s welfare. We agree
with the state that Zulali reasonably could have inferred
from this that Cruz, a resident of the building, was suffi-
ciently familiar with the defendant’s comings and goings
to associate the presence of her car with her being at
home, thereby heightening the overall sense of urgency.
In such circumstances, and taking into account all the
other facts known to the officers, it was reasonable for
the officers to believe that immediate entry into the
defendant’s apartment was necessary to protect life and
that a failure to take such action would constitute a
dereliction of duty.12 For all of these reasons, we cannot
agree with the Appellate Court that the emergency aid
doctrine did not support the warrantless entry into the
defendant’s apartment.

The judgment of the Appellate Court is reversed and
the case is remanded to that court with direction to
affirm the judgment of the trial court.

In this opinion the other justices concurred.
12 In the absence of any of the facts known to the officers, our decision

might be different. Such is the nature of the fourth amendment totality
of the circumstances inquiry, in which every factor is integral and often
indispensable to the decision reached concerning the reasonableness of the
challenged conduct. See, e.g., United States v. Banks, 540 U.S. 31, 36, 124
S. Ct. 521, 157 L. Ed. 2d 343 (2003) (reasonableness under fourth amendment
is ‘‘a function of the facts of cases so various that no template is likely to
produce sounder results than examining the totality of circumstances in a
given case; it is too hard to invent categories without giving short shrift to
details that turn out to be important in a given instance, and without inflating
marginal ones’’).
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In re Eric M.

IN RE ERIC M.*
(AC 45693)

Bright, C. J., and Moll and Cradle, Js.

Syllabus

The respondent father appealed to this court from the judgment of the trial
court terminating his parental rights with respect to his minor child, E.
Several years before E was born, the father was convicted of, inter alia,
risk of injury to a minor and sexual assault in the third degree and was
incarcerated. After the father’s release from incarceration, one of the
conditions of his probation was that he could have no contact with
minors under the age of seventeen. He violated his probation twice, and
the second violation stemmed from his having contact with E when he
was a newborn, which violated the condition that he have no contact
with a minor under the age of seventeen. While the father was again
incarcerated, E was removed from his mother’s care, committed to the
care of the petitioner, the Commissioner of Children and Families, and
placed with a family member. After his release from incarceration, the
father again began serving a period of probation, with the additional
condition that he have no unsupervised contact with E unless approved
by his probation officer. Although the father generally complied with
the terms of his probation, he failed to comply with the specific steps
recommended by the Department of Children and Families and ordered
by the court. After a trial, the court terminated the father’s parental
rights on the grounds that there was no ongoing parent-child relationship
pursuant to statute (§ 17a-112 (j) (3) (D)) and that he failed to achieve
a sufficient degree of personal rehabilitation pursuant to § 17a-112 (j)
(3) (B) (i). On the father’s appeal to this court, held:

1. The respondent father could not prevail on his claim that the trial court
improperly determined that the interference exception to the lack of
an ongoing parent-child relationship ground for termination did not
apply to the circumstances of the present case: contrary to the father’s
claim, the conditions of his probation and any visitation decisions made
by his probation officer were not attributable to the petitioner, and,
assuming arguendo that the enforcement of the father’s conditions of
probation could be attributed to the petitioner, the interference excep-
tion would nevertheless not apply because the father was responsible
for the lack of a parental relationship by failing to make any effort to

* In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the court.
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establish a relationship with E either during his period of incarceration
or after he was released, whether by asking his probation officer, the
department, or the court for permission to visit with E or by seeking
modification of the conditions of his probation; moreover, given that
the initial lack of a parent-child relationship occurred because the father
violated his probation by visiting E, which preceded any involvement
by the petitioner, there was no basis on which to attribute any responsi-
bility for the initial lack of a parental relationship to the petitioner.

2. The trial court found, by clear and convincing evidence, that the respon-
dent father had failed to rehabilitate sufficiently to assume a responsible
position in E’s life within a reasonable time pursuant to § 17a-112 (j)
(3) (B) (i): the father had not engaged in individual therapy in almost
three years, had refused the department’s attempts to get him to reengage
in treatment, had not participated in intimate partner violence treatment,
and had made no effort to seek the permission of the department, his
probation officer, or the court to visit E and build a relationship with him,
and, accordingly, construing the evidence in a manner most favorable
to sustaining the judgment, this court concluded that the trial court
reasonably determined, upon the facts found and the reasonable infer-
ences drawn therefrom, that the cumulative effect of the evidence was
sufficient to justify its conclusion that the respondent failed to rehabili-
tate within the meaning of § 17a-112 (j) (3) (B) (i); moreover, the father’s
reliance on his progress in sex offender treatment to the exclusion of
all other evidence of his rehabilitative efforts was misplaced because
he provided no authority to support his argument that his compliance
with the conditions of his probation obviated the need for him to engage
in the services ordered and required for reunification with E, and, given
the limited evidence in the record regarding the father’s progress in his
sex offender treatment and his probation officer’s testimony about the
father’s heightened risk assessment, this court was not persuaded that
the trial court’s finding that he was doing well in that treatment under-
mined its conclusion that he had failed to rehabilitate; furthermore,
contrary to the father’s claim, the court correctly stated the law regarding
the legal standard with regard to failure to rehabilitate and applied it
to the facts found, and there was no indication that the court applied
an incorrect legal standard or improperly focused on the reunification
aspect of § 17a-112 (j) (3) (B) (i).

Argued January 10—officially released February 27, 2023**

Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with

** February 27, 2023, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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respect to their minor child, brought to the Superior
Court in the judicial district of Middlesex, Juvenile Mat-
ters at Middletown, where the respondent mother con-
sented to the termination of her parental rights; there-
after, the matter was tried to the court, Bhatt, J.;
judgment terminating the respondents’ parental rights,
from which the respondent father appealed to this
court. Affirmed.

Matthew C. Eagan, assigned counsel, for the appel-
lant (respondent father).

Sara Nadim, assistant attorney general, with whom,
on the brief, were William Tong, attorney general, and
Evan O’Roark, assistant attorney general, for the appel-
lee (petitioner).

Opinion

BRIGHT, C. J. The respondent father, Eric S., appeals
from the judgment of the trial court rendered for the
petitioner, the Commissioner of Children and Families,
terminating his parental rights to his minor son, Eric
M. (Eric),1 on the grounds that he failed to achieve a
sufficient degree of personal rehabilitation pursuant to
General Statutes § 17a-112 (j) (3) (B) (i) and that there
is no ongoing parent-child relationship pursuant to
§ 17a-112 (j) (3) (D).2 On appeal, the respondent claims

1 The court also terminated the parental rights of the respondent mother,
Melanie M. (mother), who consented to termination and is not participating
in this appeal. Because the mother is not participating in this appeal, all
references in this opinion to the respondent are to the respondent father.

2 General Statutes § 17a-112 (j) provides in relevant part: ‘‘The Superior
Court, upon notice and hearing as provided in sections 45a-716 and 45a-
717, may grant a petition filed pursuant to this section if it finds by clear
and convincing evidence that (1) the Department of Children and Families
has made reasonable efforts to locate the parent and to reunify the child
with the parent in accordance with subsection (a) of section 17a-111b, unless
the court finds in this proceeding that the parent is unable or unwilling to
benefit from reunification efforts, except that such finding is not required
if the court has determined at a hearing pursuant to section 17a-111b, or
determines at trial on the petition, that such efforts are not required, (2)
termination is in the best interest of the child, and (3) . . . (B) the child
(i) has been found by the Superior Court or the Probate Court to have been
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that the court improperly (1) determined that the inter-
ference exception did not apply to preclude the peti-
tioner from relying on the no ongoing parent-child rela-
tionship ground for termination and (2) found that the
respondent had not rehabilitated such that he could
assume a responsible position in the life of the child.
We affirm the judgment of the trial court.

The following facts, as found by the trial court by
clear and convincing evidence, and procedural history
are relevant to this appeal. ‘‘Eric is four and one-half
years old. He was removed from his mother’s care
because of her significant mental health struggles and
her continued inability to care for him and keep him
safe. Since being removed from [his] mother’s care, he
has resided with [his] mother’s uncle’s ex-wife, where
he is well taken care of. He receives services for a
speech delay but is making good progress. He is cur-
rently in preschool and attends full-time. He is happy
in his foster home with his foster mother, who meets
all of his physical and emotional needs. The foster
mother also maintains contact with Eric’s maternal and
paternal grandparents as well as [his] mother. Eric does
not have any memories of [the respondent], nor any
pictures of him. He does not ask about [the respon-
dent]. . . .

‘‘[The respondent] is thirty-four years old. He is
employed at Subway and resides with his parents. [He]

neglected, abused or uncared for in a prior proceeding . . . and the parent
of such child has been provided specific steps to take to facilitate the return
of the child to the parent pursuant to section 46b-129 and has failed to
achieve such degree of personal rehabilitation as would encourage the belief
that within a reasonable time, considering the age and needs of the child,
such parent could assume a responsible position in the life of the child . . .
(D) there is no ongoing parent-child relationship, which means the relation-
ship that ordinarily develops as a result of a parent having met on a day-
to-day basis the physical, emotional, moral and educational needs of the
child and to allow further time for the establishment or reestablishment of
such parent-child relationship would be detrimental to the best interest of
the child . . . .’’
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was convicted in August, 2011, of various charges
including risk of injury to a minor in violation of General
Statutes § 53-21 (a) (2) and sexual assault in the third
degree in violation of General Statutes § 53a-72a. He
was sentenced to ten years of incarceration, execution
suspended after three years, followed by ten years of
probation. One of the conditions of his probation was
[that he] have no contact with minors under the age of
seventeen. He subsequently violated his probation in
2014 and again in 2018. The 2018 violation stemmed
from his having a child—Eric—which violated the con-
dition [that he have] no contact with a minor under
[the age of] seventeen.

‘‘As a result of that 2018 violation of probation, he
was sentenced to eighty-one months in jail, suspended
after fifteen months, followed by sixty-four months of
probation. The original conditions of probation were
reimposed with the exception that unsupervised con-
tact with his newborn child—Eric—would be at the
discretion of [his] probation officer. This probation is
scheduled to expire in February, 2025.’’

On September 9, 2019, while the respondent was
incarcerated, the petitioner filed a neglect petition and
obtained an order of temporary custody for Eric. The
court sustained the order of temporary custody on Sep-
tember 12, 2019, and ordered preliminary specific steps
for the respondent. On October 10, 2019, Eric was adju-
dicated neglected and committed to the petitioner’s
care. On the same date, the court ordered final specific
steps for the respondent, which included, among other
things, that the respondent take part in counseling and
make progress toward parenting and individual goals.

On October 11, 2019, the respondent was released
from incarceration and began serving his period of pro-
bation with the additional condition that he have no
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unsupervised contact with Eric unless approved by his
probation officer.

‘‘When Eric came into [the petitioner’s] care, the pre-
senting issues for [the respondent] were coping skills,
emotional regulation, and intimate partner violence
[IPV] based on reports by [Eric’s] mother. For purposes
of reunification, through the court-ordered specific
steps, [the Department of Children and Families (depart-
ment)] required [the respondent] to focus on these areas
through individual therapy and IPV treatment.

‘‘[The respondent] participated in individual therapy
at Turning Leaves from June, 2019, through December,
2019. While in therapy, he worked on anger management,
coping skills, and emotional regulation. [The depart-
ment] had concerns about [the respondent] undergoing
therapy at Turning Leaves [because Eric’s] mother was
also receiving therapy at Turning Leaves. [The depart-
ment] requested that [the respondent] seek therapy else-
where but he did not do so. [The respondent] stopped
attending therapy at Turning Leaves in December, 2019,
against clinical advice. His attendance there was incon-
sistent, but his therapist rated his progress as satisfac-
tory. However, since December, 2019, [the respondent]
has not engaged in any individual therapy, despite being
referred by [the department]. [The respondent] instead
states that he will find himself a program if he needs it.

‘‘[The respondent] was referred to Radiance Innova-
tive Program for IPV treatment. [The respondent]
declined to engage in IPV treatment, stating that he was
a ‘grown man’ and would not let [the department] ‘treat
him like a kid.’ Thus, [the respondent] has not engaged
in IPV treatment.’’

On January 31, 2021, the petitioner filed a petition
to terminate the respondent’s parental rights on the
grounds that he failed to achieve a sufficient degree of
personal rehabilitation pursuant to § 17a-112 (j) (3) (B)
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(i) and that there was no ongoing parent-child relation-
ship between the respondent and Eric pursuant to § 17a-
112 (j) (3) (D). The respondent contested the petition,
and the court held a trial on May 17, 2022. At trial, the
petitioner presented several documentary exhibits, as
well as testimony from Craig Jones, the respondent’s
supervising probation officer, and Vivian Dike, a social
worker with the department. The respondent chose not
to testify and presented no other evidence.

‘‘[Jones] testified at the [termination of parental
rights] trial that [the respondent’s] probation—and the
condition allowing [Jones] to permit visits with Eric—
expired in February, 2022. Thus, according to [Jones],
he currently does not have the discretion to permit
visits because [the respondent] would be governed by
the original condition of probation that he have no
contact with minors under [the age of] seventeen.

‘‘The parties expressed significant confusion as to
the duration of [the respondent’s] probation, when it
ends and what his current conditions are. However, the
exhibits establish that the probation condition—and
the probation it is a condition of—will remain in effect
for five years and four months from the date of imposi-
tion on or about October, 2018. Thus, it appears that,
presently, [Jones] has the discretion to permit [the
respondent] to visit Eric. [Jones] has not done so, citing
[the respondent’s] criminal history. [Jones] testified
that it was his understanding that he did not have the
discretion to approve any visits but also that [the
respondent] has not asked [him] for permission to see
Eric since his 2018 [violation of probation]. [The respon-
dent] has made no attempt to seek to clarify or modify
the conditions of his probation so that he may have
contact—supervised or otherwise—with Eric. Thus,
even construing the confusion in the light most favor-
able to [the respondent]—i.e., [the respondent] is not
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categorically prohibited from visiting Eric, [Jones] mis-
takenly believes that [the respondent] is categorically
prohibited from visiting Eric, and [the respondent]
shares that mistaken belief—[the respondent] has not
attempted to seek clarification or modification of the
probation condition that he believes categorically bars
him from visiting his biological child. [The respondent]
has not asked probation, [the department], or the crimi-
nal court for permission to see Eric.

‘‘[Jones] could not recall whether he discussed his
decision not to permit contact between [the respon-
dent] and Eric with [Dike]. [Dike] testified that [the
department] would also not be in support of [the respon-
dent] visiting Eric, due to [the respondent’s] criminal
history and his noncompliance with individual therapy
and anger management. [The respondent] is undergoing
sexual offender treatment pursuant to the conditions
of his probation and is doing well in that treatment.
Despite [the respondent] signing a release for [the
department] to obtain information about his progress
in that sex offender treatment, [the department] has
been unable to obtain any information. . . .

‘‘[The respondent] has not visited Eric since he was
released from incarceration in 2019. He has not asked
his probation officer, [the department] or the court for
permission to visit Eric. [He] has sent gifts to Eric
through the foster mother, but the foster mother has
not told Eric that the gifts are from [the respondent]. It
is unclear why this decision was made or who made it.’’

During closing arguments, the court asked counsel
for the respondent if he was relying on the interference
exception, which precludes a petitioner from relying
on the ‘‘no ongoing parent-child relationship’’ ground
for termination ‘‘when the petitioner has engaged in
conduct that inevitably has led to the lack of an ongoing
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parent-child relationship between the respondent par-
ent and the child.’’ (Internal quotation marks omitted.)
In re Tresin J., 334 Conn. 314, 327–28, 222 A.3d 83
(2019). Counsel for the respondent answered in the
affirmative and argued: ‘‘My client’s been prevented
from having a relationship with his child due to the
conditions imposed on him through probation. And
even if the court were to find that he were to be allowed
access with agreement through probation, the depart-
ment has indicated that it would not have allowed
access. So, he has been prevented from—from main-
taining or developing a relationship with his child by
action of others. And I would rely on [the interference]
exception.’’

On June 7, 2022, the court issued a memorandum of
decision terminating the respondent’s parental rights
and appointing the petitioner as statutory parent for
Eric. In the adjudicatory phase,3 the court found, ‘‘by
clear and convincing evidence, that [the department]
has made reasonable efforts to locate [the respondent]
and to reunify him with Eric. . . . [The department]
has had contact with him throughout the pendency of
this case and has made efforts to provide him with
individual counseling and IPV treatment. The court fur-
ther [found], also by clear and convincing evidence,
that [the respondent] is unable or unwilling to reunify
with Eric and, further, that reasonable efforts are not

3 ‘‘Proceedings to terminate parental rights are governed by § 17a-112.
. . . Under § 17a-112, a hearing on a petition to terminate parental rights
consists of two phases: the adjudicatory phase and the dispositional phase.
During the adjudicatory phase, the trial court must determine whether one
or more of the . . . grounds for termination of parental rights set forth in
§ 17a-112 [(j) (3)] exists by clear and convincing evidence. . . . If the trial
court determines that a statutory ground for termination exists, then it
proceeds to the dispositional phase. During the dispositional phase, the trial
court must determine whether termination is in the best interests of the
child. . . . The best interest determination also must be supported by clear
and convincing evidence.’’ (Citation omitted; internal quotation marks omit-
ted.) In re Shane M., 318 Conn. 569, 582 n.12, 122 A.3d 1247 (2015).
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required because the court approved a permanency plan
other than reunification.’’

As to the grounds for termination, the court found
that the petitioner had proven, by clear and convincing
evidence, that the respondent failed to achieve a suffi-
cient degree of personal rehabilitation pursuant to
§ 17a-112 (j) (3) (B) (i) and that there was no ongoing
parent-child relationship between the respondent and
Eric pursuant to § 17a-112 (j) (3) (D). In so finding,
the court rejected the respondent’s invocation of the
interference exception. Finally, in the dispositional
phase, the court considered the seven factors set forth
in § 17a-112 (k)4 before finding that it was in Eric’s best

4 General Statutes § 17a-112 (k) provides: ‘‘Except in the case where termi-
nation of parental rights is based on consent, in determining whether to
terminate parental rights under this section, the court shall consider and
shall make written findings regarding: (1) The timeliness, nature and extent
of services offered, provided and made available to the parent and the child
by an agency to facilitate the reunion of the child with the parent; (2)
whether the Department of Children and Families has made reasonable
efforts to reunite the family pursuant to the federal Adoption and Safe
Families Act of 1997, as amended from time to time; (3) the terms of any
applicable court order entered into and agreed upon by any individual or
agency and the parent, and the extent to which all parties have fulfilled
their obligations under such order; (4) the feelings and emotional ties of
the child with respect to the child’s parents, any guardian of such child’s
person and any person who has exercised physical care, custody or control
of the child for at least one year and with whom the child has developed
significant emotional ties; (5) the age of the child; (6) the efforts the parent
has made to adjust such parent’s circumstances, conduct, or conditions to
make it in the best interest of the child to return such child home in the
foreseeable future, including, but not limited to, (A) the extent to which
the parent has maintained contact with the child as part of an effort to
reunite the child with the parent, provided the court may give weight to
incidental visitations, communications or contributions, and (B) the mainte-
nance of regular contact or communication with the guardian or other
custodian of the child; and (7) the extent to which a parent has been
prevented from maintaining a meaningful relationship with the child by
the unreasonable act or conduct of the other parent of the child, or the
unreasonable act of any other person or by the economic circumstances of
the parent.’’

In the present case, the respondent does not challenge the court’s best
interest findings in the dispositional phase.
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interest to terminate the respondent’s parental rights.
This appeal followed. Additional facts will be set forth
as necessary.

I

The respondent first claims that the court improperly
determined that the interference exception did not
apply in the present case to preclude the petitioner
from relying on the no ongoing parent-child relationship
ground for termination pursuant to § 17a-112 (j) (3) (D).
We are not persuaded.

We begin by setting forth the applicable standard of
review. ‘‘The applicability of the interference exception
under the facts of this case presents a question of law
over which we exercise plenary review.’’ In re Novem-
ber H., 202 Conn. App. 106, 132, 243 A.3d 839 (2020).
‘‘[T]o the extent that we are required to review the
court’s subordinate factual findings, we apply the
clearly erroneous standard of review. . . . A [subordi-
nate factual] finding is clearly erroneous when either
there is no evidence in the record to support it, or
the reviewing court is left with the definite and firm
conviction that a mistake has been made. . . . [G]reat
weight is given to the judgment of the trial court because
of [the trial court’s] opportunity to observe the parties
and the evidence. . . . [An appellate court does] not
examine the record to determine whether the trier of
fact could have reached a conclusion other than the
one reached. . . . [Rather] every reasonable presump-
tion is made in favor of the trial court’s ruling.’’ (Citation
omitted; internal quotation marks omitted.) In re Deli-
lah G., 214 Conn. App. 604, 616, 280 A.3d 1168, cert.
denied, 345 Conn. 911, 282 A.3d 1277 (2022).

We now turn to the relevant case law regarding the
interference exception to the no ongoing parent-child
relationship ground for termination. In In re Jacob W.,
330 Conn. 744, 758–63, 200 A.3d 1091 (2019), our
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Supreme Court discussed the evolution of the interfer-
ence exception and set forth the following analytical
framework to apply when a petitioner seeks to termi-
nate parental rights based on no ongoing parent-child
relationship: ‘‘[T]he inquiry is a two step process. In
the first step, a petitioner must prove the lack of an
ongoing parent-child relationship by clear and convinc-
ing evidence. In other words, the petitioner must prove
by clear and convincing evidence that the child has no
present memories or feelings for the natural parent that
are positive in nature. If the petitioner is unable to prove
a lack of an ongoing parent-child relationship by clear
and convincing evidence, the petition must be denied,
and there is no need to proceed to the second step of
the inquiry. If, and only if, the petitioner has proven a
lack of an ongoing parent-child relationship does the
inquiry proceed to the second step, whereby the peti-
tioner must prove by clear and convincing evidence
that to allow further time for the establishment or rees-
tablishment of the relationship would be contrary to
the best interests of the child. Only then may the court
proceed to the disposition phase.

‘‘There are two exceptions to the general rule that
the existence of an ongoing parent-child relationship
is determined by looking to the present feelings and
memories of the child toward the respondent parent.
The first exception . . . applies when the child is an
infant, and that exception changes the focus of the first
step of the inquiry. . . . [W]hen a child is virtually a
newborn infant whose present feelings can hardly be
discerned with any reasonable degree of confidence, it
makes no sense to inquire as to the infant’s feelings,
and the proper inquiry focuses on whether the parent
has positive feelings toward the child. . . . Under
those circumstances, it is appropriate to consider the
conduct of a respondent parent.
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‘‘The second exception . . . applies when the peti-
tioner has engaged in conduct that inevitably has led
to the lack of an ongoing parent-child relationship
between the respondent parent and the child. This
exception precludes the petitioner from relying on the
lack of an ongoing parent-child relationship as a basis
for termination. Under these circumstances, even if nei-
ther the respondent parent nor the child has present
positive feelings for the other, and, even if the child
lacks any present memories of the respondent parent,
the petitioner is precluded from relying on [the lack
of an ongoing parent-child relationship] as a basis for
termination.’’ (Citation omitted; internal quotation
marks omitted.) Id., 762–64.

‘‘Further clarification of the interference exception
was provided in In re Tresin J., supra, 334 Conn. 331–33.
The court in that case opined that the interference
exception is akin to the equitable doctrine of clean
hands . . . . It also made clear that the interference
exception is triggered only by the conduct of the peti-
tioner rather than that of a third party or some other
external factor that occasioned the separation. . . .
Then, the court explained that [t]he interference excep-
tion . . . applies when the actions of the petitioner
rendered inevitable the initial lack of a relationship
. . . .

‘‘Our cases involving the interference exception dem-
onstrate that the exception does not apply if the actions
of the petitioner do not inevitably lead to the lack of
a relationship between the respondent and the child.
Compare [id., 332 n.12] (interference exception was
inapplicable where actions of petitioner did not render
inevitable lack of relationship between incarcerated
respondent father and child because lack of relationship
occurred several years before alleged interference by
petitioner), and In re November H., supra, 202 Conn.
App. 134 (same), and In re Alexander C., 67 Conn. App.
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417, 424–25, 787 A.2d 608 (2001) (interference exception
was inapplicable because, although child was placed
in foster care within days of birth, incarcerated respon-
dent father, rather than petitioner, created circum-
stances that caused and perpetuated lack of ongoing
parent-child relationship and because respondent made
no attempt to modify protective order barring contact
with child, which did not require extraordinary and
heroic efforts by respondent), aff’d, 262 Conn. 308, 813
A.2d 87 (2003), with In re Valerie D., 223 Conn. 492,
531–35, 613 A.2d 748 (1992) (interference exception
was applicable where department took temporary cus-
tody of child essentially upon birth and termination
hearing took place only few months later because find-
ing of lack of ongoing parent-child relationship was
inevitable in absence of extraordinary and heroic efforts
by incarcerated respondent mother), and In re Carla
C., [167 Conn. App. 248, 276, 143 A.3d 677 (2016)] (inter-
ference exception was applicable because, short of
extraordinary and heroic efforts by incarcerated
respondent father, who had filed numerous contempt
motions in attempt to enforce visits with child, peti-
tioner mother was able to completely deny father access
to child by obtaining order from prison precluding him
from initiating communication with her and child, dis-
carding letters he sent to child and filing motion to
suspend child’s visitation with father). Consequently,
the respondent has the burden of proving that the peti-
tioner’s interference and conduct caused her initial lack
of relationship with her child.’’ (Citations omitted;
emphasis in original; internal quotation marks omitted.)
In re Delilah G., supra, 214 Conn. App. 634–36; see also
In re Tresin J., supra, 334 Conn. 332 n.12 (emphasizing
that interference exception ‘‘applies when the actions
of the petitioner rendered inevitable the initial lack of
a relationship’’ (emphasis in original)).

In the present case, the court determined that the
petitioner had proven by clear and convincing evidence
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both prongs of the lack of an ongoing parent-child rela-
tionship ground for termination and that neither recog-
nized exception to that ground applied to the facts
involved here. The court explained that ‘‘Eric, nearly
five years old, is not virtually an infant. Additionally,
the petitioner has not interfered with [the respondent’s]
ability to develop a relationship with Eric. Rather, it is
[the respondent’s] conduct that has created that inter-
ference. His criminal conviction and the resultant condi-
tions of his probation have interfered with his ability
to develop a relationship with Eric. It is important to
note that the evidence before this court establishes that
[the respondent] has not asked [the department], his
probation officer or the criminal court for their permis-
sion to visit Eric. Thus, the court finds by clear and
convincing evidence that [the petitioner] has proven
this ground for termination . . . . Eric has no memo-
ries of [the respondent] . . . . There is no ongoing par-
ent-child relationship. . . .

‘‘The court also finds by clear and convincing evi-
dence that to allow further time for [the respondent]
to establish a parent-child relationship would be detri-
mental to Eric’s best interest, in light of the fact[s] that
[the respondent] has no relationship with Eric, that Eric
is well taken care of in his foster home, that Eric has
a strong bond with his foster mother with whom he
has resided for almost three years and [to] who[m] he
looks . . . for all his needs and comfort. Even constru-
ing the ambiguity in his probation conditions in favor
of [the respondent]—that is, whether he is permitted to
have contact with Eric at the discretion of his probation
officer or, as the probation officer believes, not at all—
the evidence is clear that [the respondent] has made
no effort to visit Eric and has not asked [the depart-
ment], his probation officer or the criminal court for
permission to visit Eric. It appears that [the respondent]
will be on probation for at least another year, thus
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further hindering his ability to develop a relationship
with Eric.’’

On appeal, the respondent does not challenge the
court’s findings that no ongoing parent-child relation-
ship exists and that allowance of further time for the
establishment of the relationship would be contrary to
the child’s best interests. Instead, he claims that the
court incorrectly determined that the interference excep-
tion did not apply to the facts of this case.5 More specifi-
cally, the respondent claims that the court improperly
concluded that his ‘‘criminal conviction and [the] terms
of [his] probation were grounds for determining [that]
the interference exception did not apply to this case’’
and that he ‘‘perpetuated the lack of an ongoing parent-
child relationship.’’ He argues that ‘‘the state, through
conditions of probation and the department’s determi-
nation that it would not support modification of those
terms, excluded the respondent from [Eric’s] life. . . .
The respondent’s options were to visit his son despite
the terms of probation that prohibited him from doing
so, thereby risking additional incarceration and proba-
tion, or not visiting his son at all, thereby demonstrating
that he had no ongoing parent-child relationship. Plac-
ing the respondent in such a position is interference.’’

The petitioner responds that the ‘‘court properly found
no interference by any party, including . . . the peti-
tioner in this case. . . . The interference exception
focuses solely on the actions of the party petitioning
to terminate parental rights, which in this case was the
[petitioner]. . . . The actions of the probation officer
are irrelevant to the trial court’s interference analysis.
The existence of probation in [the respondent’s] life
was a result of his own criminal actions and not that
of any third party.’’ (Citation omitted.) We agree with

5 The respondent does not challenge the court’s determination that the
virtual infancy exception did not apply in the present case.
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the petitioner and conclude that the court properly
determined that the interference exception did not
apply in the present circumstances.

As an initial matter, we disagree with the respon-
dent’s assertion that the conditions of his probation
and any visitation decisions made by his probation offi-
cer are attributable to the petitioner because ‘‘[a]ll of
it is state action.’’ Leaving aside the different purposes
served by the department and the Office of Adult Proba-
tion, we simply reject the premise that a lawfully imposed
condition of probation triggers the interference excep-
tion. In In re Jacob W., supra, 330 Conn. 766–67, our
Supreme Court recognized that, ‘‘[b]ecause protective
orders are commonly issued in cases of sexual assault,
applying [the interference exception in such cases]
would yield the bizarre result that a noncustodial parent
who has been convicted of a sexual assault that results
in a protective order that has the direct or practical
effect of preventing the parent from maintaining a rela-
tionship with his or her child would nonetheless auto-
matically be immune from termination on the basis of
no ongoing parent-child relationship.’’ The respondent
in the present case urges this court to embrace such
a ‘‘bizarre result’’ and conclude that the interference
exception was triggered by enforcement of the lawfully
imposed conditions of the respondent’s probation. We
decline to do so.

Moreover, given that the initial lack of a parent-child
relationship occurred because the respondent violated
his probation by visiting Eric in 2018, which preceded
any involvement by the petitioner, there is no basis on
which to attribute any responsibility for the initial lack
of a parental relationship to the petitioner. See In re
Tresin J., supra, 334 Conn. 332 n.12 (concluding that
interference exception did not apply when department
became involved with respondent and family several
years after initial lack of relationship because ‘‘it was
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not the department’s opposition to visitation on the
recommendation of [the child’s] clinicians, who deemed
it potentially disruptive to the progress that he was
making with his foster mother, which resulted in the
separation that led to the lack of a parent-child relation-
ship’’).

In addition, assuming arguendo that the enforcement
of the respondent’s conditions of probation could be
attributed to the petitioner, which it cannot, we never-
theless conclude that the court properly determined
that the interference exception did not apply because
the respondent was responsible for the lack of a paren-
tal relationship by failing to make any effort to establish
a relationship with Eric either during his period of incar-
ceration or after he was released. See In re Carla C.,
supra, 167 Conn. App. 272–73 (‘‘parent’s perpetuation
of the lack of a relationship by failing to use available
resources to seek visitation or otherwise maintain con-
tact with the child may establish the lack of an ongoing
parent-child relationship’’); see also In re Alexander
C., supra, 67 Conn. App. 424–25 (concluding that ‘‘the
respondent, rather than the [petitioner], created the
circumstances that caused and perpetuated the lack of
an ongoing relationship between the respondent and
[the child]’’ because, although respondent was prohib-
ited from contacting minor child pursuant to protective
order, he made no attempt to modify it). In particular,
the respondent neither asked his probation officer for
permission to visit with Eric nor sought to modify this
condition of probation.

The respondent argues that he should not be faulted
for not undertaking such actions given the circum-
stances confronting him. In his principal brief to this
court, the respondent acknowledges that ‘‘our case law
demands that the respondent show interest in his son
and use what means are available to him to effectuate
visitation’’ but claims that, ‘‘[i]n this case, the record
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demonstrates that any attempt by the respondent to
modify the terms of his probation would have been
futile.’’ He first points to the confusion regarding the
conditions of his probation and claims that ‘‘[Jones]
was asserting that he no longer had discretion to permit
the visits. This assertion was incorrect but the respon-
dent should not be faulted for reasonably relying on
the statements of the man charged with overseeing his
probation.’’ We are not persuaded.

Jones testified that he thought that he, in his role as
the respondent’s probation officer, lost the ability to
consent to visitations in February, 2022. Even assuming
that this belief was communicated to the respondent,
that does not explain why the respondent did not
request visitations between his release from incarcera-
tion in 2019 and February, 2022. Thus, the respondent’s
reliance on Jones’ incorrect assertion does not explain
his inaction for more than two years after being released
from incarceration.

The respondent also argues that the court improperly
faulted him for failing to seek to modify the terms of
his probation after he was released from incarceration
in 2019 because his ‘‘probation was reviewed on August
20, 2021, during the pendency of the termination pro-
cess. After the review, the terms of his probation were
continued. Thus, although the respondent could, theo-
retically, have filed a motion to modify the terms of
his probation, such a filing, which requires good cause
shown, would arguably have been frivolous given that
his probation had been continued.’’ We are not per-
suaded for a number of reasons.

First, the fact that the respondent’s probation was
reviewed and continued in August, 2021, does not mean
that the conditions of his probation could not have been
modified at that time or any other time. In fact, the
August, 2021 review presented the respondent with an
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opportunity to request a modification of the visitation
condition. Yet, he failed to take advantage of that oppor-
tunity. Second, the court faulted the respondent for
failing to seek to modify the conditions of his probation
after February, 2022, when Jones believed he lost the
discretion to allow visitation. That purported change
in the conditions of his probation in February, 2022,
would not have been reviewed in August, 2021, and,
thus, could have supported a motion to modify. Finally,
the respondent’s reliance on the August, 2021 review
does not explain why the respondent did not seek a
modification of his conditions of probation before then
if he thought that those conditions were interfering with
his ability to visit with Eric. Accordingly, the respon-
dent’s explanation for his inaction does not undermine
the court’s reasoning. See In re Carla C., supra, 167
Conn. App. 279 (‘‘where there is a protective order in
place, the burden is on the respondent to seek modifica-
tion of the protective order or face a finding of no
ongoing parent-child relationship’’).

In further support of his claim that any efforts he
could have undertaken to see Eric would have been
futile, the respondent highlights the fact that both Jones
and Dike testified that they would not have approved
his requests for visits with Eric. Importantly, however,
neither Jones nor Dike testified that they had communi-
cated to the respondent their position regarding visita-
tion with Eric, and, because the respondent did not
testify, there is no evidence in the record indicating
that the respondent knew his requests would be denied.
Therefore, we are not persuaded by the respondent’s
post hoc justification for his inaction.

Consequently, we conclude that the court properly
determined that the interference exception did not
apply in the present case. The petitioner did not engage
in conduct that inevitably led to the respondent’s lack
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of a parent-child relationship with Eric, and the respon-
dent perpetuated the lack of such a relationship by
failing to make any effort to develop or maintain a
relationship with Eric.

II

The respondent also claims that the court improperly
found that he had failed to rehabilitate sufficiently to
assume a responsible position in Eric’s life within a
reasonable time pursuant to § 17a-112 (j) (3) (B) (i).
We disagree.

We begin by setting forth the relevant legal principles
and the applicable standard of review. ‘‘The trial court is
required, pursuant to § 17a-112, to analyze the [parent’s]
rehabilitative status as it relates to the needs of the
particular child, and further . . . such rehabilitation
must be foreseeable within a reasonable time. . . . The
statute does not require [a parent] to prove precisely
when [he] will be able to assume a responsible position
in [his] child’s life. Nor does it require [him] to prove
that [he] will be able to assume full responsibility for
[his] child, unaided by available support systems. It
requires the court to find, by clear and convincing evi-
dence, that the level of rehabilitation [he] has achieved,
if any, falls short of that which would reasonably
encourage a belief that at some future date [he] can
assume a responsible position in [his] child’s life. . . .
Personal rehabilitation as used in [§ 17a-112 (j) (3) (B)
(i)] refers to the restoration of a parent to [his] former
constructive and useful role as a parent. . . . [I]n
assessing rehabilitation, the critical issue is not whether
the parent has improved [his] ability to manage [his]
own life, but rather whether [he] has gained the ability
to care for the particular needs of the child at issue. . . .

‘‘[The] completion or noncompletion [of the specific
steps], however, does not guarantee any outcome. . . .
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Accordingly, successful completion of expressly articu-
lated expectations is not sufficient to defeat a depart-
ment claim that the parent has not achieved sufficient
rehabilitation. . . . Whereas, during the adjudicatory
phase of a termination proceeding, the court is generally
limited to considering events that precede the date of
the filing of the petition or the latest amendment to the
petition, also known as the adjudicatory date, it may
rely on events occurring after the [adjudicatory] date
. . . when considering the issue of whether the degree
of rehabilitation is sufficient to foresee that the parent
may resume a useful role in the child’s life within a
reasonable time. . . .

‘‘A conclusion of failure to rehabilitate is drawn from
both the trial court’s factual findings and from its
weighing of the facts in assessing whether those find-
ings satisfy the failure to rehabilitate ground set forth in
§ 17a-112 (j) (3) (B). Accordingly . . . the appropriate
standard of review is one of evidentiary sufficiency,
that is, whether the trial court could have reasonably
concluded, upon the facts established and the reason-
able inferences drawn therefrom, that the cumulative
effect of the evidence was sufficient to justify its [ulti-
mate conclusion]. . . . When applying this standard,
we construe the evidence in a manner most favorable
to sustaining the judgment of the trial court. . . . We
will not disturb the court’s subordinate factual findings
unless they are clearly erroneous.’’ (Citations omitted;
emphasis in original; internal quotation marks omitted.)
In re Brian P., 195 Conn. App. 558, 568–69, 226 A.3d
159, cert. denied, 335 Conn. 907, 226 A.3d 151 (2020);
see also In re Ryder M., 211 Conn. App. 793, 814, 274
A.3d 218 (‘‘court’s determination that the respondent
failed to rehabilitate sufficiently is subject to the eviden-
tiary sufficiency standard of review, and we will not
disturb the court’s subordinate findings vis-à-vis that
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determination unless they are clearly erroneous’’), cert.
denied, 343 Conn. 931, 276 A.3d 433 (2022).6

In the present case, the court found, by clear and
convincing evidence, that the respondent had failed to
achieve a sufficient degree of personal rehabilitation.
The court explained: ‘‘Eric was adjudicated neglected
on October 10, 2019. . . . [The respondent] has failed
to achieve sufficient personal rehabilitation. [He] has
not engaged in individual therapy since December, 2019,
and has refused [the department’s] attempts to get him
to reengage in treatment. [The respondent] has also not
participated in IPV treatment. [He] is also prohibited
from seeing Eric by virtue of the conditions of his proba-
tion and has made no effort to seek the permission of
[the department], his probation officer, or the criminal
court to visit Eric and build a relationship with him.’’
For those reasons, the court had ‘‘no confidence that
within a reasonable time, considering the age and needs
of Eric, who has been in [the petitioner’s] care for
almost three years, [the respondent] could assume a
responsible position in his life. [The respondent] may
not be able to see or visit Eric for another year or more,
depending on when his probation expires.’’

On appeal, the respondent attempts to minimize the
court’s findings that he refused to engage in individual
therapy and IPV treatment and failed to make any effort
to build a relationship with Eric since the adjudication
date, but he does not claim that those findings are
clearly erroneous. Instead, despite arguing that suffi-
ciency of the evidence is not the proper standard of
review, the respondent argues that not participating in

6 Although the respondent claims that evidentiary sufficiency is an
improper standard of review in child protection cases, he also concedes
that, as an intermediary court of appeals, this court is bound by our Supreme
Court’s decision in In re Shane M., 318 Conn. 569, 588, 122 A.3d 1247 (2015),
in which the court held that ‘‘the appropriate standard of review is one of
evidentiary sufficiency . . . .’’
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such therapy and treatment was not a sufficient reason
for the court to find that the respondent had failed to
rehabilitate. He explains that he ceased engaging in
individual therapy at Turning Leaves at the behest of
the department and that ‘‘there is scant evidence in
the record regarding the reasons IPV counseling was
necessary for the respondent to successfully rehabili-
tate in terms of his ability to care for [Eric].’’7 The
evidence in the record belies both assertions.

The court found that since the respondent stopped
attending therapy at Turning Leaves in December, 2019,
he ‘‘ha[d] not engaged in any individual therapy, despite
being referred by [the department]. [The respondent]
instead state[d] that he will find himself a program if
he needs it.’’ At trial, Dike testified that the department
‘‘advised [the respondent] to engage in a different treat-
ment, as at the time, [Eric’s mother] was also involved
in the same treatment and she was already, you know,
reporting some controlling behaviors with their rela-
tionship. [The respondent] declined and he also
declined the IPV [counseling] and he said that [the
department] cannot control him, that he’s not a kid.’’
Dike further testified that she continued to offer the
respondent individual therapy during the years follow-
ing his discharge from Turning Leaves, but the respon-
dent refused to attend and ‘‘said that he was gonna
find something on his own, that he didn’t need [the
department’s] help.’’ The respondent, however, never
provided the department with any documentation
showing that he had complied with individual therapy.
Accordingly, the evidence established that, although
the department requested that the respondent cease
treatment at Turning Leaves, it also referred him for

7 The respondent also renews his argument that any actions he could have
taken to visit Eric would have been futile. For the reasons stated in part I
of this opinion, we reject the respondent’s futility argument.
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individual therapy at a different facility, which he failed
to attend.

As to the court’s finding that the respondent failed
to engage in IPV treatment, although he asserts that
there is ‘‘scant evidence in the record’’ regarding his
need to engage in IPV treatment, he does not dispute
that the department referred him for IPV treatment and
that he failed to engage in that service. In addition,
the evidence in the record regarding his need for IPV
treatment was more than ‘‘scant.’’ At trial, Dike testified
that her referral for IPV treatment was based on reports
from Eric’s mother about the respondent’s troubling
behavior. In the social study in support of the petition
for termination, which was admitted into evidence at
trial, Dike wrote that ‘‘[t]he behaviors include: yelling
and screaming at [the] mother, checking her phone
often and asking who mother calls, calling her when
she is not in the house and asking her where she was
and who she was with, and breaking mirrors with his
hands when he was angry. Due to these concerns, [the
respondent] was recommended . . . to engage in the
IPV/anger management program with Radiance Ser-
vices, but he declined attending.’’

Accordingly, construing the evidence in a manner
most favorable to sustaining the judgment, we conclude
that the court reasonably determined, upon the facts
found and the reasonable inferences drawn therefrom,
that the cumulative effect of the evidence was sufficient
to justify its conclusion that the respondent failed to
rehabilitate within the meaning of § 17a-112 (j) (3) (B)
(i). See, e.g., In re Shane M., 318 Conn. 569, 589, 122
A.3d 1247 (2015) (‘‘the respondent’s failure to acknowl-
edge the underlying personal issues that form the basis
for the department’s concerns indicates a failure to
achieve a sufficient degree of personal rehabilitation’’
(internal quotation marks omitted)).
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The respondent nevertheless argues that the court’s
findings are insufficient to support its conclusion
because he ‘‘has complied with [the] terms of [his] pro-
bation, including sex offender therapy and any other
requests from the Office of Adult Probation, which
would have included additional mental health treatment
if it were deemed necessary.’’ Therefore, according to
the respondent, he ‘‘engaged in the process of rehabilita-
tion through probation, and, thus, the evidence was
insufficient to show by a clear and convincing standard
that he had failed to rehabilitate such that he could, as
soon as the restrictions of probation were removed,
assume care and custody of his son.’’ We are not per-
suaded.

Essentially, the respondent argues that his compli-
ance with the conditions of his probation obviated the
need for him to engage in the services ordered and
required for reunification with Eric. He provides, and
our research has revealed, no authority to support his
argument. Reason alone, however, suggests that the
respondent’s successful completion of sex offender
treatment would not address the IPV and anger manage-
ment issues that the respondent refused to address
through the department’s recommended treatment and
services.

Moreover, the respondent’s reliance on his progress
in sex offender treatment to the exclusion of all other
evidence of his rehabilitative efforts is misplaced. The
respondent concedes that, in connection with his sex
offender treatment and the assessment of his risk of
reoffending, he ‘‘was moved from moderate risk to high
risk at one point during his probationary period’’ but
points to the court’s finding that ‘‘[he] is undergoing
sexual offender treatment pursuant to the conditions
of his probation and is doing well in that treatment.’’
Immediately following that statement, however, the
court stated: ‘‘Despite [the respondent] signing a release
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for [the department] to obtain information about his
progress in that sex offender treatment, [the depart-
ment] has been unable to obtain any information.’’ In
addition, Jones testified at trial regarding the reasons
for his determination that visitation with Eric would be
inappropriate. He explained that he ‘‘used [the respon-
dent’s] compliance with [sex offender] treatment, [com-
pliance] with other conditions, to make a—a general
picture of whether or not we’re gonna allow the—the
contact.’’ When asked to be more specific, Jones
explained: ‘‘Well, he was placed in a higher risk group.
He was in a Meriden group, which is a moderate risk
level, and moved down to a New Haven group, which
was a high-risk group. Therefore, I didn’t feel at the
time minor contact was warranted [given] his—you
know, his risk level was heightened, and he needed to
go to a higher level group.’’ In response to the court’s
further questioning on this point, Jones testified that
‘‘it was based on the risk level increasing, it was based
on the history of noncompliance with conditions
. . . .’’8 Given the limited evidence in the record regard-
ing the respondent’s progress in his sex offender treat-
ment and Jones’ testimony about the respondent’s
heightened risk assessment, we are not persuaded that
the court’s finding that he was ‘‘doing well in that treat-
ment’’ undermines its conclusion that he had failed
to rehabilitate within the meaning of § 17a-112 (j) (3)
(B) (i).

Finally, the respondent claims that the court applied
an incorrect legal standard in finding that he failed
to rehabilitate sufficiently. Specifically, the respondent

8 We note that Jones also stated that, ‘‘I’m not sure if I’m supposed to
bring this in, but, you know, [the respondent] did fail a polygraph.’’ Counsel
for the respondent objected to this testimony, and the court stated that it
would ‘‘disregard that portion of [his] response.’’ Accordingly, we do not
consider the respondent’s polygraph tests in reviewing the court’s conclusion
that the respondent failed to rehabilitate.
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claims that, ‘‘[b]ecause the trial court interpreted [§ 17a-
112 (j) (3) (B) (i)] to mean the respondent had to be
in a position to assume full parental care and custody
of the child, rather than simply assume a responsible
position in the child’s life . . . its conclusion that the
respondent had failed to rehabilitate is incorrect.’’
Again, we are not persuaded.

‘‘Whether the trial court applied the proper legal stan-
dard is subject to plenary review on appeal.’’ Hartford
v. CBV Parking Hartford, LLC, 330 Conn. 200, 214, 192
A.3d 406 (2018).

In its memorandum of decision, the court quoted
from our Supreme Court’s decision in In re Shane M.,
supra, 318 Conn. 585–86, explaining that § 17a-112 (j)
(3) (B) (i) ‘‘does not require [a parent] to prove precisely
when [he] will be able to assume a responsible position
in [his] child’s life. Nor does it require [him] to prove
that [he] will be able to assume full responsibility for
[his] child, unaided by available support systems. It
requires the court to find, by clear and convincing
evidence, that the level of rehabilitation [he] has
achieved, if any, falls short of that which would reason-
ably encourage a belief that at some future date [he]
can assume a responsible position in [his] child’s life.’’
(Emphasis added; internal quotation marks omitted.)

Despite this correct statement of the law, the respon-
dent argues that the court ‘‘did not properly consider
the meaning of the ‘responsible position in the life of
the child’ language, which suggests that the respondent
need prove only that he would be able to assume some
position in the child’s life—not necessarily that of full-
time parent. Because the trial court’s focus was on the
reunification aspect of the statute—the portion that
insists the parent must be able to resume parenting—
its decision should be reversed . . . .’’
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Simply put, there is no indication in the court’s memo-
randum of decision that it applied an incorrect legal
standard or improperly focused on the reunification
aspect of the statute. The court correctly set forth the
legal standard identified by the respondent and applied
it to the facts found. The court specifically stated that
it ‘‘has no confidence that within a reasonable time,
considering the age and needs of Eric, who has been
in [the petitioner’s] care for almost three years, [the
respondent] could assume a responsible position in
his life.’’ (Emphasis added.) Thus, ‘‘in the absence of
a contrary indication, we must presume that the court
applied the correct legal standard.’’ State v. Petersen,
196 Conn. App. 646, 668, 230 A.3d 696, cert. denied, 335
Conn. 921, 232 A.3d 1104 (2020).

The judgment is affirmed.

In this opinion the other judges concurred.

IN RE ISABELLA Q.*
(AC 45551)

Prescott, Moll and Cradle, Js.

Syllabus

The respondent father appealed to this court from the judgment of the trial
court terminating his parental rights with respect to his minor child. He
claimed that the trial court improperly concluded that, pursuant to
statute (§ 17a-112 (j) (1)), he was unable or unwilling to benefit from

* In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the court.

Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2018), as amended by the Violence Against Women Act Reauthorization
Act of 2022, Pub. L. No. 117-103, § 106, 136 Stat. 49, 851; we decline to
identify any person protected or sought to be protected under a protection
order, protective order, or a restraining order that was issued or applied
for, or others through whom that person’s identity may be ascertained.
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reunification services, he failed to rehabilitate in accordance with § 17a-
112 (j) (3) (B), and that termination of his parental rights was in the
child’s best interest. Held:

1. Because the respondent father challenged only one of the two separate
and independent bases for upholding the trial court’s determination that
the requirements of § 17a-112 (j) (1) had been satisfied, as he failed to
challenge on appeal the court’s finding that the Department of Children
and Families had made reasonable efforts to reunify him with the minor
child, this court did not need to determine whether the trial court
implicitly determined that the father was unwilling or unable to benefit
from the department’s reunification efforts because there was no practi-
cal relief that this court could provide and, accordingly, the father’s
claim was moot.

2. Contrary to the respondent father’s claim, the trial court correctly con-
cluded that the father failed to achieve the requisite degree of personal
rehabilitation required by § 17a-112 (j) (3) (B) (i) that would encourage
the belief that, within a reasonable time, considering the minor child’s
age and needs, he could assume a responsible position in her life: the
court found that the father failed to comply with specific steps to address
his mental health and behavioral concerns, including his history of
depression and bipolar disorder, his criminal record related to substance
abuse, and the multiple past protective orders issued against him to
protect the child and her biological mother due to instances of intimate
partner violence; moreover, the court concluded that the father’s engage-
ment with some services and occasional visitation with the child was
inconsistent and insufficient, as he had not visited with her in more
than two years, and the father’s relationship with his sons, the child’s
half brothers, did not establish that, considering the age and needs of the
child, he could within a reasonable time assume a responsible position
in her life; accordingly, the evidence sufficiently supported the court’s
conclusion that there was clear and convincing evidence that the father
failed to achieve a sufficient degree of rehabilitation.

3. The respondent father’s claim that the trial court improperly concluded
that the termination of his parental rights was in the minor child’s best
interest was unavailing: the court’s judgment was well supported by its
written findings on each of the seven factors set forth in § 17a-112
(k), as well as the child’s needs, including her need for stability and
permanency, that court having found that the child had been in the
department’s care for approximately three and one-half years in a relative
foster home, she had a strong attachment to her foster parents, with
whom she wanted to remain and who expressed a willingness to adopt
her, and the father had not demonstrated the ability to stabilize his
mental health needs and to provide the child with a safe, stable home
environment.

Argued January 9—officially released February 27, 2023**

** February 27, 2023, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.



Page 33ACONNECTICUT LAW JOURNALMarch 7, 2023

217 Conn. App. 837 MARCH, 2023 839

In re Isabella Q.

Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor child, brought to the Superior
Court in the judicial district of Waterbury, Juvenile Mat-
ters, and tried to the court, Hon. John Turner, judge
trial referee; judgment terminating the respondents’
parental rights, from which the respondent father
appealed to this court. Affirmed.

David B. Rozwaski, assigned counsel, for the appel-
lant (respondent father).

Evan O’Roark, assistant attorney general, with whom
were Tess Shaw, assistant attorney general, and, on the
brief, William Tong, attorney general, for the appellee
(petitioner).

Hilliary Lukos, assigned counsel, for the minor child.

Opinion

PRESCOTT, J. The respondent father, Michael Q.,
appeals from the judgment of the trial court, rendered
in favor of the petitioner, the Commissioner of Children
and Families, terminating his parental rights with
respect to his daughter, Isabella Q.1 On appeal, the
respondent claims that the court improperly concluded
that the petitioner established by clear and convincing
evidence that (1) pursuant to General Statutes § 17a-
112 (j) (1), the respondent was unable or unwilling to
benefit from reunification services, (2) the respondent
failed to rehabilitate in accordance with § 17a-112 (j) (3)
(B) (i), and (3) termination of the respondent’s parental
rights was in Isabella’s best interests pursuant to § 17a-
112 (j) (2). We affirm the judgment of the trial court.

1 In the same proceeding, the court also terminated the parental rights
of Isabella’s mother, Theresa B. Because she has not appealed from that
judgment, we refer to Michael Q. as the respondent and to Theresa B. by
name throughout this opinion.
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The trial court found the following facts. Isabella was
born in December, 2010, to her mother, Theresa B.,
and the respondent. The respondent also has two sons,
Isabella’s half brothers, who reside in Massachusetts
with their mother. In September, 2019, the respondent
moved from Connecticut to Massachusetts and cur-
rently resides there.

The Department of Children and Families (depart-
ment) has been involved with Isabella since 2014, when
she was first adjudicated neglected. On May 9, 2018,
Isabella was again adjudicated neglected and placed
under an order of protective supervision until Novem-
ber 9, 2018. Before that order of protective supervision
expired, Theresa requested that Isabella be removed
from her care. An ex parte motion for an order of tempo-
rary custody was granted on August 29, 2018. On Sep-
tember 7, 2018, the court modified the May 9, 2018
disposition from protective supervision to commitment
of Isabella to the custody of the petitioner. The depart-
ment placed Isabella in relative foster care with her
maternal great aunt and uncle, and she has lived with
them for approximately three and one-half years.

Specific steps were issued to the respondent on May
9, 2018, and final specific steps were issued on Septem-
ber 7, 2018. The final specific steps outlined the actions
the respondent should take to facilitate his reunification
with Isabella and aimed to address the department’s
concerns regarding his substance abuse, mental illness,
and history of intimate partner violence. In particular,
the respondent had unaddressed issues related to mari-
juana and cocaine abuse, as evidenced by his criminal
record, a history of depression and bipolar disorder,
and a history of protective orders, some of which
required him to have no contact with Theresa and Isa-
bella.

On July 30, 2019, the petitioner filed a petition to
terminate the parental rights of the respondent and
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Theresa, predicated on their failure to achieve a suffi-
cient degree of personal rehabilitation in accordance
with § 17a-112 (j) (3) (B) (i). The respondent was duly
served a copy of the petition and ordered to appear on
August 21, 2019, for a hearing on the matter. At the
hearing, he entered a pro forma denial of the allegations
in the petition.

The case was continued several times, and the trial
on the petition did not commence until August 9, 2021.2

The trial continued over six nonconsecutive dates and
ultimately concluded on January 26, 2022.3 The peti-
tioner presented testimony from the department social
workers who had worked on Isabella’s case, her
licensed professional counselor, and her foster mother.
The respondent testified on his own behalf and called
no other witnesses.

The court issued its memorandum of decision on
April 6, 2022, granting the petition to terminate parental
rights.4 First, the court found, pursuant to § 17a-112 (j)
(1), that the department had made reasonable reunifica-
tion efforts. The court then concluded, pursuant to
§ 17a-112 (j) (3) (B) (i), that Isabella had been adjudi-
cated neglected in a prior proceeding and, despite being
provided specific steps and extensive services, the
respondent had failed to achieve a sufficient degree of
personal rehabilitation that would encourage the belief
that within a reasonable time, considering the age and

2 Prior to the commencement of trial, the respondent filed a motion to
revoke the commitment of Isabella pursuant to General Statutes § 46b-129.
The motion to revoke was consolidated with the trial on the termination
of parental rights. On the third day of trial, however, the respondent withdrew
his motion to revoke.

3 The trial took place on August 9, August 11, September 21, September
29 and November 18, 2021, and on January 26, 2022.

4 Isabella’s attorney supported the termination of parental rights. Addition-
ally, on appeal, her attorney adopted the petitioner’s brief and supports the
affirmance of the trial court’s decision.
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needs of the child, he could assume a responsible posi-
tion in Isabella’s life.

The court found that the respondent had complied
with certain specific steps but had failed to comply
with others. The court found him to be noncompliant
with the specific steps in the following ways: ‘‘He has
failed to make progress toward identified goals. . . .
He failed to engage in individual counseling to work
on his coping, anger management, and parenting skills.
He failed to comply with [the department’s] requests
to submit to a substance abuse screen, and to keep [the
department] updated regarding his household makeup.
He has not inquired about, requested to participate [in],
or attend[ed] [Isabella’s] appointments with her medi-
cal, dental, or educational providers. He did not visit
[Isabella] as often as [the department] permitted. . . .
He received therapy and medication management for
a brief time in 2018 . . . [but] was unsuccessfully dis-
charged on March 1, 2019. . . . In January, 2021, he
reported to [the department] that he had not re-engaged
in therapy, and moreover he didn’t need it. He has not
reengaged in counseling or medication management.
. . .

‘‘[He] has a history of [intimate partner violence]. He
is not engaged in any mental health treatment, medica-
tion management, or domestic violence service[s]. . . .
He has presented with loud, ‘in your face,’ aggressive,
erratic, and hostile behaviors in public places. He has
directed it toward [department] staff and foster parents,
while invading their personal space, and overtalking
them. On more than five occasions he has been verbally
aggressive, while raging in and out of rooms yelling
at [department] social workers. These behaviors were
exhibited during visits with [Isabella] and in her pres-
ence. . . .

‘‘In September, 2018, [the department] offered [him]
weekly visits with [Isabella] supervised by [a visitation
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provider]. In January, 2019, [the visitation provider]
refused to supervise any more visits due to his reported
hostile and threatening behavior towards its staff work-
ers. He was discharged unsuccessfully from [that pro-
vider] on January 19, 2019. . . . In March, 2020, due
to [COVID-19 pandemic] regulations, [the department]
offered [him] in person visits with [Isabella] for one
hour at its office. He declined to participate. From April,
2020, through July, 2020, he travelled to Connecticut
[from Massachusetts] seven times to purchase mari-
juana at the dispensary in [Milford].5 The [department]
office where he was offered visitation with [Isabella]
was about a five minute drive from the dispensary. He
never accepted, scheduled, or requested a visit with
[Isabella] during the time he came to Connecticut to
buy marijuana.

‘‘[The respondent] was offered weekly telephone
calls with [Isabella] throughout the pandemic. The
phone calls were placed at the scheduled times
requested by him. He often did not answer the phone.
Following some calls between [Isabella] and [the
respondent], she was so emotionally distressed a clini-
cal intervention was needed. [Her] therapist described
her as being scared and upset after talking with him.
Her therapist recommended that [Isabella] be the one
to choose if she wants to talk with [him]. Some weeks,
after reporting his behavior with her on the phone, she
chose not to call him.

‘‘During a call on December 6, 2020, [Isabella] felt
that [the respondent] talked and interacted with her in
an aggressive manner and was very upset. After that,
weekly phone calls have been made only when [she]
wants to talk with him. Since then, he has never
answered. [The respondent] has not spoken with [Isa-
bella] since December 6, 2020. His last in person visit
with her was in March, 2020.

5 The respondent has a medical marijuana certificate.
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‘‘When travel restrictions were lifted, [the respon-
dent] was offered in person visits with [Isabella] at the
[department] office. He declined. [She] has said she is
scared, ‘afraid of daddy,’ and [does not] want to visit
him. She got scared whenever he mentioned [she
would] come to live with him. [His] relationship with
[her] is strained.’’ (Footnote added.)

The court concluded that, on the basis of its findings,
the petitioner had met her burden to prove by clear
and convincing evidence the asserted statutory ground
for termination, namely, that the respondent failed to
achieve a sufficient degree of personal rehabilitation
as set forth in § 17a-112 (j) (3) (B) (i). The court then
proceeded to the dispositional phase of the proceeding
to determine whether termination of parental rights
was in Isabella’s best interests.

The court first made written findings regarding each
of the seven factors set forth in § 17a-112 (k) and consid-
ered Isabella’s best interests, including her sustained
growth, development, well-being, and continuity and
stability in her environment.6 The court made the fol-
lowing findings pertaining to whether termination of

6 General Statutes § 17a-112 (k) provides: ‘‘Except in the case where termi-
nation of parental rights is based on consent, in determining whether to
terminate parental rights under this section, the court shall consider and
shall make written findings regarding: (1) The timeliness, nature and extent
of services offered, provided and made available to the parent and the child
by an agency to facilitate the reunion of the child with the parent; (2)
whether the Department of Children and Families has made reasonable
efforts to reunite the family pursuant to the federal Adoption and Safe
Families Act of 1997, as amended from time to time; (3) the terms of any
applicable court order entered into and agreed upon by any individual or
agency and the parent, and the extent to which all parties have fulfilled
their obligations under such order; (4) the feelings and emotional ties of
the child with respect to the child’s parents, any guardian of such child’s
person and any person who has exercised physical care, custody or control
of the child for at least one year and with whom the child has developed
significant emotional ties; (5) the age of the child; (6) the efforts the parent
has made to adjust such parent’s circumstances, conduct, or conditions to
make it in the best interest of the child to return such child home in the
foreseeable future, including, but not limited to, (A) the extent to which
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the respondent’s parental rights was in Isabella’s best
interests: ‘‘[Isabella] has been in the [department’s] care
since August 29, 2018. . . . [The respondent] has been
allotted ample time to rehabilitate but has not made
minimum effort[s] to change his circumstances for
reunification to occur. . . . The [d]epartment set rea-
sonable and realistic expectations [and] provided . . .
final specific steps on September 7, 2018 . . . .
Despite these steps [he was] unwilling or unable to
avail [himself] of the services offered . . . .

‘‘[Isabella] is placed with her great aunt and uncle
. . . . She receives individual attention and a signifi-
cant amount of support from her foster parents. . . .
She loves her foster parents, feels safe living with them,
[and] has a strong and healthy attachment and bond
with them. She wants to remain with them. . . . [Isa-
bella] needs permanency in the sense that she needs
to know who the responsible adults in [her] life are and
who is consistently caring for her, available for her,
and meets her basic social, emotional, and physical
needs. . . . The foster parents have expressed their
desire to adopt her should she become legally free for
adoption.’’ On the basis of the foregoing, the court con-
cluded that termination of the respondent’s parental
rights was in Isabella’s best interests. This appeal fol-
lowed.

I

The respondent first claims that the court improperly
determined that he was unable or unwilling to benefit

the parent has maintained contact with the child as part of an effort to
reunite the child with the parent, provided the court may give weight to
incidental visitations, communications or contributions, and (B) the mainte-
nance of regular contact or communication with the guardian or other
custodian of the child; and (7) the extent to which a parent has been
prevented from maintaining a meaningful relationship with the child by
the unreasonable act or conduct of the other parent of the child, or the
unreasonable act of any other person or by the economic circumstances of
the parent.’’
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from reunification services. In response, the petitioner
argues that the respondent’s claim is moot because he
challenges only one of the two separate and indepen-
dent bases on which the court may conclude that the
petitioner satisfied the reasonable efforts prong as set
forth in § 17a-112 (j) (1). We agree that his claim is
moot because there is no practical relief that this court
can afford him with respect to this claim.

The legal principles that govern our review are well
established. ‘‘Mootness is a question of justiciability
that must be determined as a threshold matter because
it implicates [a] court’s subject matter jurisdiction
. . . . Because courts are established to resolve actual
controversies, before a claimed controversy is entitled
to a resolution on the merits it must be justiciable.
Justiciability requires (1) that there be an actual contro-
versy between or among the parties to the dispute . . .
(2) that the interests of the parties be adverse . . .
(3) that the matter in controversy be capable of being
adjudicated by judicial power . . . and (4) that the
determination of the controversy will result in practical
relief to the complainant. . . . [I]t is not the province
of appellate courts to decide moot questions, discon-
nected from the granting of actual relief or from the
determination of which no practical relief can follow.
. . . In determining mootness, the dispositive question
is whether a successful appeal would benefit the
[appealing party] in any way.’’ (Emphasis omitted; inter-
nal quotation marks omitted.) In re Phoenix A., 202
Conn. App. 827, 838–39, 246 A.3d 1096, cert. denied,
336 Conn. 932, 248 A.3d 1 (2021).

‘‘[Section] 17a-112 (j) (1) requires the department to
prove by clear and convincing evidence that it has made
reasonable efforts to locate the parent and to reunify
the child with the parent, unless the court finds in this
proceeding that the parent is unable or unwilling to
benefit from reunification efforts . . . .
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‘‘Because the two clauses are separated by the word
unless, this statute plainly is written in the conjunctive.
Accordingly, the department must prove either that it
has made reasonable efforts to reunify or, alternatively,
that the parent is unwilling or unable to benefit from
reunification efforts. Section 17a-112 (j) clearly pro-
vides that the department is not required to prove both
circumstances. Rather, either showing is sufficient to
satisfy this statutory element.’’ (Emphasis omitted;
internal quotation marks omitted.) In re Jorden R., 293
Conn. 539, 552–53, 979 A.2d 469 (2009).

In the present case, the court found that the depart-
ment had made reasonable efforts to reunify the respon-
dent with Isabella. It, however, did not explicitly find
that the respondent was unwilling or unable to benefit
from the reunification efforts. The respondent has not
challenged the court’s explicit determination that the
department made reasonable efforts to reunify him with
Isabella. Rather, he solely challenges the court’s pur-
ported implicit finding that he was unwilling or unable
to benefit from reunification efforts. We need not deter-
mine whether an ‘‘unwilling or unable’’ determination
was implicit in the court’s decision because we con-
clude that his claim regarding this implicit finding is
moot. The court’s determination that the department
made reasonable efforts was enough for the court to
conclude that the petitioner satisfied § 17a-112 (j) (1).
Because the respondent challenges only one of the two
separate and independent bases set forth in § 17a-112
(j) (1), there is no practical relief that this court can
provide. See, e.g., In re Jorden R., supra, 293 Conn.
555; In re Miracle C., 201 Conn. App. 598, 605, 243 A.3d
347 (2020).

II

The respondent next claims that the court improperly
concluded, in the adjudicatory phase, that he failed to
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achieve the requisite degree of personal rehabilitation
required by § 17a-112 (j) (3) (B) (i). We disagree.

The following legal principles are relevant to the
respondent’s claim. ‘‘A hearing on a termination of
parental rights petition consists of two phases, adjudi-
cation and disposition. . . . In the adjudicatory phase,
the court must determine whether the [petitioner] has
proven, by clear and convincing evidence, a proper
ground for termination of parental rights. . . .

‘‘Failure of a parent to achieve sufficient personal
rehabilitation is one of six statutory grounds on which
a court may terminate parental rights pursuant to § 17a-
112. . . . That ground exists when a parent of a child
whom the court has found to be neglected fails to
achieve such a degree of rehabilitation as would encour-
age the belief that within a reasonable time, considering
the age and needs of the child, the parent could assume
a responsible position in the life of that child. . . .

‘‘Personal rehabilitation as used in [§ 17a-112 (j) (3)
(B)] refers to the restoration of a parent to his or her
former constructive and useful role as a parent. . . .
The statute does not require [a parent] to prove pre-
cisely when [he] will be able to assume a responsible
position in [his] child’s life. Nor does it require [him]
to prove that [he] will be able to assume full responsibil-
ity for [his] child, unaided by available support systems.
. . . Rather, [§ 17a-112] requires the trial court to ana-
lyze the [parent’s] rehabilitative status as it relates to
the needs of the particular child, and further, that such
rehabilitation must be foreseeable within a reasonable
time. . . . [The statute] requires the court to find, by
clear and convincing evidence, that the level of rehabili-
tation [he] has achieved, if any, falls short of that which
would reasonably encourage a belief that at some future
date [he] can assume a responsible position in [his]
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child’s life. . . . [I]n assessing rehabilitation, the criti-
cal issue is not whether the parent has improved [his]
ability to manage [his] own life, but rather whether [he]
has gained the ability to care for the particular needs
of the child at issue. . . .

‘‘A conclusion of failure to rehabilitate is drawn from
both the trial court’s factual findings and from its
weighing of the facts in assessing whether those find-
ings satisfy the failure to rehabilitate ground set forth in
§ 17a-112 (j) (3) (B). Accordingly . . . the appropriate
standard of review is one of evidentiary sufficiency,
that is, whether the trial court could have reasonably
concluded, upon the facts established and the reason-
able inferences drawn therefrom, that the cumulative
effect of the evidence was sufficient to justify its [ulti-
mate conclusion]. . . . When applying this standard,
we construe the evidence in a manner most favorable
to sustaining the judgment of the trial court.’’ (Citations
omitted; internal quotation marks omitted.) In re Leilah
W., 166 Conn. App. 48, 66–68, 141 A.3d 1000 (2016).

The respondent challenges neither the court’s deter-
mination that Isabella was found to be neglected in a
prior proceeding nor the other factual findings of the
court. Rather, the respondent claims that the cumula-
tive effect of the evidence was insufficient to satisfy
the failure to rehabilitate ground set forth in § 17a-112
(j) (3) (B). We disagree.

The court found that the respondent had a history
of depression and bipolar disorder, a criminal record
related to marijuana and cocaine abuse, and multiple
past protective orders against him protecting Theresa
and Isabella due to instances of intimate partner vio-
lence. The court also determined that the respondent
had failed to comply with important specific steps to
address these mental and behavioral concerns. See In
re Amias I., 343 Conn. 816, 822 n.6, 276 A.3d 955 (2022)
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(‘‘[s]pecific steps provide notice and guidance to a par-
ent as to what should be done to facilitate reunification
and prevent termination of rights’’ (internal quotation
marks omitted)).

Specifically, the court found that the respondent
failed to submit to a substance abuse screen, update
the department regarding his household makeup, and
engage in the parenting of Isabella. He further failed to
follow up with counseling appointments and expressed
an unwillingness to engage in such services. Instead,
he continued to exhibit aggressive and hostile behaviors
toward department social workers. This inappropriate
behavior occurred during visits with Isabella and she
reported that she was afraid of him. The court also
found that, although the respondent attended some vis-
its with Isabella, he has refused to participate in in
person visits with her since March, 2020. In addition,
he was offered weekly telephone calls but often would
not answer when Isabella called and he has not spoken
with her at all since December 6, 2020.

On appeal, the respondent argues that, because he
visited Isabella on certain occasions, either completed
services or is willing to engage in services, and main-
tains a healthy relationship with his sons, Isabella’s half
brothers, the court improperly concluded that he failed
to rehabilitate. We are not persuaded.

Despite noting the respondent’s engagement with
some services and occasional visitation prior to March,
2020, the court nonetheless concluded that this engage-
ment was inconsistent and insufficient. See, e.g., In re
Ryder M., 211 Conn. App. 793, 816–17, 274 A.3d 218
(court’s determination that respondent failed to rehabil-
itate was proper notwithstanding some evidence of
respondent’s progress), cert. denied, 343 Conn. 931, 276
A.3d 433 (2022). Furthermore, the respondent’s rela-
tionship with his sons does not establish that, consider-
ing the age and needs of Isabella, he could, within a
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reasonable time, assume a responsible position in her
life. Accordingly, viewing the evidence in the manner
most favorable to sustaining the judgment, the evidence
sufficiently supported the court’s conclusion that there
was clear and convincing evidence that the respondent
failed to achieve a sufficient degree of rehabilitation,
as set forth in § 17a-112 (j) (3) (B) (i).

III

The respondent’s final claim is that the court improp-
erly concluded, in the dispositional phase of the pro-
ceeding, that the termination of his parental rights was
in Isabella’s best interest pursuant to § 17a-112 (j) (2).
We disagree.

‘‘During the dispositional phase, the trial court must
determine whether termination is in the best interests
of the child. . . . The best interest determination also
must be supported by clear and convincing evidence.
. . .

‘‘It is axiomatic that a trial court’s factual findings
are accorded great deference. Accordingly, an appellate
tribunal will not disturb a trial court’s finding that termi-
nation of parental rights is in a child’s best interest
unless that finding is clearly erroneous. . . . A finding
is clearly erroneous when either there is no evidence
in the record to support it, or the reviewing court is
left with the definite and firm conviction that a mistake
has been made. . . . [E]very reasonable presumption
is made in favor of the trial court’s ruling. Additionally,
in reviewing the court’s findings under the dispositional
phase of the proceedings, it is appropriate to read the
trial court’s opinion as a whole, including its findings
in the adjudicatory phase.

‘‘In deciding whether termination of parental rights
is in the best interest of the child, the [trial] court shall
consider and make written findings concerning the
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seven factors listed in § 17a-112 (k), although these
factors serve simply as guidelines to the court and are
not statutory prerequisites that need to be proven
before termination can be ordered . . . . We have held
. . . that the petitioner is not required to prove each
of the seven factors by clear and convincing evi-
dence. . . .

‘‘In addition to considering the seven factors listed
in § 17a-112 (k), [t]he best interests of the child include
the child’s interests in sustained growth, development,
well-being, and continuity and stability of [his or her]
environment. . . . Furthermore, in the dispositional
stage, it is appropriate to consider the importance of
permanency in children’s lives.’’ (Citations omitted;
footnote omitted; internal quotation marks omitted.) In
re Elijah G.-R., 167 Conn. App. 1, 29–31, 142 A.3d 482
(2016). ‘‘It is well settled that we will overturn the trial
court’s decision that the termination of parental rights
is in the best interest of the [child] only if the court’s
findings are clearly erroneous.’’7 (Internal quotation
marks omitted.) In re Ryder M., supra, 211 Conn.
App. 817.

The court’s judgment terminating the respondent’s
parental rights is well supported by its written findings
on each of the factors set forth in § 17a-112 (k) in addi-
tion to Isabella’s needs, including her need for stability
and permanency. The court found that Isabella has been
in the department’s care since August, 2018, and has
been living with her great aunt and uncle for three and
one-half years. She has a need for permanency and has
developed a strong attachment to her foster parents.

7 We note that this court has previously declined to extend the evidentiary
sufficiency standard of review to the court’s consideration of the best inter-
ests of the child and our Supreme Court has yet to address this issue. See
In re Ja’La L., 201 Conn. App. 586, 595 n.12, 243 A.3d 358 (2020), cert.
denied, 336 Conn. 909, 244 A.3d 148 (2021); see also, e.g., In re Phoenix A.,
supra, 202 Conn. App. 851.
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She wants to remain with them, and they have expressed
a willingness to adopt her should that become an
option.

Despite the department providing the respondent
with final specific steps to take toward reunification,
he failed to make significant progress. Specifically, the
respondent did not achieve mental health stability,
address his history with domestic violence, and visit
Isabella as often as permitted or at all since March,
2020. On the basis of these findings, the court concluded
that ‘‘he has not demonstrated the ability to stabilize
his mental health needs and to provide [Isabella] with
a safe, stable, and nurturing home environment.’’ Prem-
ised on its findings, the court subsequently concluded
that the petitioner demonstrated by clear and convinc-
ing evidence that the termination of the respondent’s
parental rights was in Isabella’s best interests.

On appeal, the respondent first argues that termina-
tion was not in Isabella’s best interests because Isa-
bella’s therapist testified that, although Isabella does
not currently wish to have contact with the respondent,
her therapist believes that Isabella will eventually want
to have a relationship with him.8 Isabella’s potential and
future desire for a relationship with the respondent,
however, does not detract from Isabella’s need for per-
manency and stability, which the court concluded was
best served by termination of parental rights. See, e.g.,
In re Davonta V., 285 Conn. 483, 494–97, 940 A.2d 733
(2008). Finally, the respondent further argues that he
provided Isabella with visitation with her half brothers.
This argument fails to demonstrate that, given all of

8 The respondent also argues that the court should have considered a
permanent transfer of guardianship. The respondent acknowledges that a
motion for a permanent transfer of guardianship or an argument for such
a disposition was not raised in the trial court. Because this claim was not
brought before the trial court, we do not consider it on appeal. See In re
Leilah W., supra, 166 Conn. App. 59; see also Practice Book § 60-5.
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Isabella’s needs, including her growth, development,
and well-being, the court’s finding was clearly errone-
ous.

The judgment is affirmed.

In this opinion the other judges concurred.

IN RE NEVAEH G.-M. ET AL.*
(AC 45686)

Prescott, Suarez and Seeley, Js.

Syllabus

The respondent mother appealed to this court from the judgments of the
trial court terminating her parental rights with respect to her minor
children, N, M, and J. S, the father of N and M, and R, the father of J,
both consented to the termination of their respective parental rights.
The mother’s long history of involvement with the Department of Chil-
dren and Families began in 2012, following an incident of domestic
violence between the mother and S that threatened N’s well-being. A
safety plan requiring the mother to prioritize N’s safety was put into
place. In 2016, following a physical altercation between the mother, S
and certain other individuals that occurred in the presence of N and M,
the mother ended her relationship with S and, shortly thereafter, began
a relationship with R. That same year, the mother and R had a violent
altercation in her home while N and M were present. In response, a
safety plan was put into place and a restraining order was issued against
R, which prohibited R from being in the children’s presence and from
entering the mother’s home. In 2017, N and M were adjudicated neglected
as a result of violations of the safety plan and restraining order but
were permitted to remain in the mother’s custody with protective super-
vision. The department closed their case file after the mother completed

* In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the court.

Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2018), as amended by the Violence Against Women Act Reauthorization
Act of 2022, Pub. L. No. 117-103, § 106, 136 Stat. 49, 851; we decline to
identify any person protected or sought to be protected under a protection
order, protective order, or a restraining order that was issued or applied
for, or others through whom that person’s identity may be ascertained.
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the domestic violence programs and mental health counseling that were
required of her and convinced the department that she had ended her
relationship with R. After J was born, it became clear that the mother
was violating the safety plan then in effect by allowing R to be in the
presence of the children, and, in 2019, all three children were adjudicated
neglected. They were removed from the mother’s home and were com-
mitted to the care and custody of the petitioner, the Commissioner of
Children and Families. After the mother completed additional domestic
violence counseling and programs, the children were returned to her
under an order of six months of protective supervision, and the depart-
ment closed its case file following the termination of this period. In 2020,
hostilities between S and R increased, resulting in multiple incidents
that required police intervention. These culminated with R’s stepfather
firing shots at S while the mother was dropping off J at R’s for visitation.
N and M were in a nearby vehicle at the time. Thereafter, the department
removed the children from the mother’s care. The trial court granted
an order of temporary custody, and the petitioner filed neglect petitions
on behalf of the three children. Approximately one year later, the peti-
tioner filed petitions to terminate the parental rights of the mother, S
and R. The trial court conducted a consolidated trial on the outstanding
neglect petitions and the petitions for termination of parental rights. At
its conclusion, the trial court adjudicated the children neglected, ren-
dered judgments terminating the respondents’ parental rights, and
denied a motion filed by the mother seeking posttermination visitation
rights. On the mother’s appeal to this court, held:

1. The respondent mother could not prevail on her claim that the evidence
was insufficient to support the trial court’s judgments terminating her
parental rights on the statutory ground of failure to rehabilitate (§ 17a-
112 (j) (3) (B) (i)):

a. The mother’s claims that the trial court improperly determined that
the termination of her parental rights was in the best interests of the
children, improperly approved the permanency plan, and improperly
denied her request for posttermination visitation were inadequately
briefed and deemed abandoned, as she failed to provide any analysis in
support of such claims.
b. The cumulative evidence was sufficient to justify the trial court’s
conclusions that the mother had failed to benefit from the extensive
services provided to her by the department and that she had not ade-
quately rehabilitated to the point that she could assume a responsible
parenting role for her children, either presently or at some reasonable
future date: the overwhelming evidence before the court established that
the mother was either incapable of complying with the safety plans and
the protective orders related thereto or chose to ignore them; moreover,
the mother repeatedly misled the department regarding her continued
relationship with R and failed to take reasonable steps to minimize the
risk of her children being exposed to additional acts of domestic violence;
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furthermore, although the mother had the ability and the motivation to
complete the domestic violence programs required by the department,
once the services ended she reverted back to the same behaviors that
led to the department’s involvement, and she chose to ignore the depart-
ment’s repeated warnings and recommendations; additionally, although
the trial court was not legally required to consider any postadjudicatory
date evidence, the mother’s assertion that the court failed to do so was
belied by the record.
c. The mother’s assertion that the trial court relied on multiple clearly
erroneous factual findings in determining that she had failed to rehabili-
tate was unavailing because the trial court’s conclusions and the relevant
underlying findings of fact rested on specific evidence, the mother’s
arguments to the contrary were unpersuasive, and this court was not
otherwise left with a definite and firm conviction that a mistake had
been made: when examining the mother’s testimony as a whole, this
court could not conclude that the trial court’s finding that the mother
testified that she had done ‘‘nothing wrong’’ with respect to the shooting
incident was clearly erroneous, because, although those exact words
were not in the transcript of her testimony, it could reasonably be inferred
from her testimony that she failed to grasp that, although she was aware
of S’s and R’s animosity toward one another, she chose to place her
children in a situation that she should have anticipated could result in
exposing them to additional violence; moreover, contrary to the mother’s
claims, there was an abundance of evidence in the record relating to
her mental health issues in addition to the opinion of the court-appointed
psychological evaluator, and the trial court’s decision to terminate the
mother’s parental rights was not made on the basis of her mental health;
furthermore, the existence of evidence that would support findings con-
trary to the trial court’s determinations did not render the court’s findings
erroneous.

2. The mother’s claims regarding the trial court’s orders with respect to
pretrial discovery and the admission of certain evidence at trial failed
because, even if established, such errors were harmless: the claimed
evidentiary errors had little bearing on the crux of the trial court’s
analysis, as there was nothing in that court’s decision regarding the
mother’s failure to rehabilitate that would lead this court to conclude that
its decision would have been different in the absence of the admission
of the testimony of and the report prepared by the court-appointed
psychological evaluator, and the mother failed to demonstrate that the
results of her mental health evaluation or any particular mental health
diagnosis played a material role in the trial court’s decision to terminate
her parental rights.

Argued January 3—officially released March 2, 2023**

** March 2, 2023, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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Procedural History

Petitions by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights as to
their respective minor children, brought to the Superior
Court in the judicial district of Middlesex, Child Protec-
tion Session at Middletown, where the respondent
fathers consented to the termination of their respective
parental rights; thereafter, the matter was tried to the
court, Hon. Barbara M. Quinn, judge trial referee; judg-
ments terminating the respondents’ parental rights,
from which the respondent mother appealed to this
court. Affirmed.

Robert M. Fitzgerald, for the appellant (respondent
mother).

Carolyn Signorelli, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, and Michael Skold, deputy solicitor general, for
the appellee (petitioner).

Joshua Michtom, assistant public defender, with
whom, on the brief, was Heather Kaufmann, for the
minor children.

Opinion

PRESCOTT, J. The respondent Kimberly G. appeals
from the judgments of the trial court, rendered in favor
of the petitioner, the Commissioner of Children and
Families, adjudicating the respondent’s three chil-
dren—Nevaeh G.-M., Melinda G.-M., and Jackson A.-
R.—neglected and uncared for and terminating her
parental rights as to all three children.1 On appeal, the
respondent claims that (1) there was insufficient evi-
dence to support the court’s determination that the

1 Shawn M. is the father of Nevaeh and Melinda and Jose R. is the father
of Jackson. Both fathers consented to the termination of their parental rights
and have not participated in the present appeal. Accordingly, all references
to the respondent in this opinion are to Kimberly G.
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petitioner had proven by clear and convincing evidence
that the respondent had failed to rehabilitate in accor-
dance with General Statutes § 17a-112 (j) (3) (B) (i),2

and (2) the court improperly (a) failed to order a court-
appointed psychological evaluator to disclose to the
respondent certain testing materials on which the evalu-
ator had based her opinion, (b) refused the respondent’s
request for a Porter hearing3 regarding the evaluator’s
testing methods, and (c) admitted the evaluator’s writ-
ten report over a hearsay objection.4 We conclude that
the evidence was sufficient to support the court’s judg-
ments terminating the parental rights of the respondent
on the statutory ground of failure to rehabilitate and
that the claimed evidentiary errors, even if established,
were harmless. Accordingly, we affirm the judgments
of the court.5

2 The respondent also claims on appeal that there was insufficient evidence
to support the court’s adjudication of neglect. The petitioner does not directly
respond to this claim in her appellate brief. Because the court’s judgments
on the petitions for termination of parental rights, however, were founded on
prior neglect adjudications of the children, not the court’s contemporaneous
neglect adjudications, it is unnecessary to address this additional claim. The
court’s dispositions terminating the respondent’s parental rights are the
dispositive judgments on appeal. See also footnote 10 of this opinion.

3 See State v. Porter, 241 Conn. 57, 698 A.2d 739 (1997), cert. denied, 523
U.S. 1058, 118 S. Ct. 1384, 140 L. Ed. 2d 645 (1998).

4 For the sake of clarity, we have combined for discussion a number of
the respondent’s claims of error and address them in a different order than
how they were briefed by her. Further, as set forth in more detail later in
this opinion, we also decline to address a number of the respondent’s claims
due to inadequate briefing. See part I of this opinion.

5 The petitioner filed a motion to strike portions of the respondent’s appen-
dix filed with her appellate reply brief and any references to those materials
contained in the reply brief. According to the petitioner’s motion, the appen-
dix ‘‘improperly incorporates new evidence and documents from outside
the trial record to support arguments that [the respondent] failed to raise
before the trial court.’’ The respondent filed an opposition that, in essence,
admits the materials at issue were not part of the underlying record, but
asks this court to suspend our rules of practice or to take judicial notice
of the materials. We conclude that no action is necessary on the petitioner’s
motion because we have not relied on the disputed materials in resolving
the issues on appeal, and, to the extent that the reply brief or appendix
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The following facts, which either were found by the
trial court or are undisputed in the record, and proce-
dural history are relevant to our review. The respondent
is in her mid-thirties. She has three children, Nevaeh,
Melinda and Jackson. At the time of trial, they were,
respectively, nine, six, and three years old. The respon-
dent is a high school graduate who performed well
academically and has been consistently employed as
an adult. She currently works at a fast-food restaurant
where she has managerial responsibilities. The respon-
dent and Shawn M., who is the father of Nevaeh and
Melinda, met during high school. They have had an on-
and-off relationship and lived together from 2011 to
2016, after which time their intimate relationship ended.
The respondent thereafter began a relationship with
Jose R., who is the father of Jackson.

The respondent has had ongoing problems with inti-
mate partner violence since her teenage years. She had
an abusive relationship at nineteen during which her
boyfriend ran over her with a car, causing her to develop
post-traumatic stress disorder. She suffers from anxi-
ety, panic attacks, rheumatoid arthritis and pain in her
back. She receives treatment for high blood pressure
and has been diagnosed with a major depressive disor-
der for which she receives counseling and medication.

As found by the court, the respondent’s history of
incidents of intimate partner violence is well-docu-
mented, ‘‘extensive and appalling,’’ and contributive to
‘‘the ongoing trauma [that her] children suffered from
their parents’ behavior.’’ The incident that first resulted
in contact between the respondent, her family, and the
Department of Children and Families (department)
occurred on December 19, 2012. At that time, Nevaeh
was only four months old. The police were called to the

contains ‘‘improper matter’’; see Practice Book § 60-2 (3); the panel has not
considered it.
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respondent’s home and, on arrival, observed a shattered
plexiglass window on the screen door as well as rem-
nants of a drinking glass that had been smashed on the
floor. Nevaeh’s crib was nearby and contained pieces
of glass inside. The respondent told the police that she
and her boyfriend, Shawn, had an argument. He went
outside with a bag of his clothes as though he were
leaving. He also took the respondent’s cell phone. He
refused to return her phone when she asked for it, and,
in response, the respondent grabbed his bag of clothes
and told him she was keeping them until he returned
her phone. This angered Shawn, who walked to the
edge of the street and threw the respondent’s phone
to the ground, smashing it into multiple pieces. The
respondent threw his clothes onto the front lawn.
Shawn then tried to go back inside the home, which
the respondent attempted to prevent him from doing
because she believed that he would ‘‘smash things.’’ At
this point, he pushed her down onto the concrete steps
outside, causing an abrasion on her knee. The argument
escalated further, and Shawn smashed a drinking glass
onto the floor, shards from which flew into the crib.
Fortunately, although the possibility of significant
injury existed, Nevaeh was not hurt. Shawn fled the
scene but later was found by the police and arrested.

He was charged and later convicted of risk of injury
to a child. The department did not remove Nevaeh from
the home at that time but put a safety plan in place
that required the respondent to put Nevaeh’s safety
needs first.

The department became involved with the family a
second time in January, 2016, because of a physical
altercation between the respondent, Shawn, and two
other men who were at the respondent’s home. Nevaeh
was four years old at the time and observed the incident.
Melinda, who was an infant, was also nearby. Shawn
was convicted and incarcerated as a result of the fight,
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which also precipitated the end of the respondent’s
relationship with him.

The respondent soon began an intimate relationship
with Jose, who was only seventeen when the relation-
ship began. Jose had an explosive temper and often
lashed out at the respondent physically. In December,
2016, the respondent and Jose got into an argument
regarding old love letters written to the respondent by
Shawn. During the argument, Jose pushed the respon-
dent, and she slammed the basement door in his face.
He then pushed her against a wall and began choking
her. The respondent put Jose into a headlock, threw
him to the ground, and tried to get away up the stairs.
Jose grabbed her and dragged her down the stairs. She
escaped and ran upstairs to protect her two daughters,
who were in their rooms. When she threatened to call
the police, Jose grabbed her two phones and smashed
them. She grabbed the children and ran outside, where
she encountered her mother. She told her mother that
she needed help. Jose then appeared with a bat and
used it to break all the windows of her car. When the
police arrived, they took photographs documenting the
fight and the respondent’s injuries, which included a
laceration to her neck. As found by the court, ‘‘[t]he
level of violence . . . demonstrated by [Jose and the
respondent] was considerable and shocking.’’

As a result of the December, 2016 incident, the
respondent obtained a restraining order against Jose
and entered into another safety plan with the depart-
ment, together which required her to comply with the
protective order, prohibited Jose from having contact
with the children, and required her to call the police if
Jose showed up at the respondent’s home. She eventu-
ally convinced the department that she had ended her
relationship with Jose, and the department closed its
case. Despite her assertions to the department, how-
ever, the respondent, as the court explained, ‘‘did not
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end her relationship with Jose but continued it, in viola-
tion of the restraining order which was then . . . in
effect. She continued her relationship with him, even
when she denied her connection to him to [the depart-
ment].’’

The department received another referral regarding
the respondent and her children in April, 2017. A com-
munity provider reported that Jose was alone with
Nevaeh and Melinda and that an odor of marijuana was
emanating from the house.

Later, in June, 2017, the police were again called to
the respondent’s home because Jose and another male
were observed fighting outside. As described by the
court, ‘‘[d]uring the course of the dispute, apparently
Jose took out a knife and slashed the car tires of his
assailant and cut his own hand in the process. [The
respondent] decided to take her two children to a
domestic violence center. . . . [S]he was shortly asked
to leave because she had another man pick her and the
children up from the shelter, a violation of their rules.
About six weeks later, [the respondent] secured a . . .
[new] restraining order [that] prohibited Jose from
going into her home and also [protected] the children.
Despite seeking court assistance, she was seen by
[department] workers shortly after the hearing sitting
in a car with Jose.’’

In October, 2017, the petitioner filed the first neglect
petitions on behalf of Nevaeh and Melinda because the
respondent continued to allow Jose to come to her
home while the children were present, which was in
violation of the safety plan and the restraining order
and subjected the children to the significant possibility
of witnessing further incidents of intimate partner vio-
lence. In January, 2018, following a hearing, both girls
were adjudicated neglected, but they were permitted
to stay in the respondent’s home with six months of
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protective supervision. The respondent was ordered to
attend programs for domestic violence as well as mental
health counseling. Because the respondent seemed, at
the time, to comply with the department’s requirements,
the protective supervision and the department’s
involvement with the family ended in May, 2018.

The respondent nevertheless had not ended her rela-
tionship with Jose, and, on August 23, 2018, the depart-
ment received information that the respondent had
given birth to Jackson. Upon investigation, the depart-
ment learned that the respondent had hidden her ongo-
ing relationship with Jose from the department. Nevaeh
reported to the department that, in fact, Jose was living
in the respondent’s home. As the court found: ‘‘Jose’s
explosive anger and physical aggression continued
unabated [and] again became apparent in the hospital
after Jackson’s birth. While [the department] was
investigating the situation in the hospital, Jose became
very hostile toward the [department] worker and
blocked the [worker] from leaving the room. Hospital
staff had to be called to defuse the tense situation.’’
Jose refused to comply with the department’s recom-
mendations that he receive mental health treatment and
receive domestic violence counseling. The department
decided to leave the children in the respondent’s care
because she agreed to a new safety plan with the depart-
ment that required her to prevent Jose from having
physical contact with any of the children, including
Jackson.

In September, 2018, the petitioner filed neglect peti-
tions on behalf of all three children. In December, 2018,
the department conducted a home visit during which
Jose was found hiding in the basement under a cot.
Jose had agreed to the safety plan in place and knew
that he was not supposed to be present in the home
with the children. Despite these clear violations of the
then current safety plan, the department continued to
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permit the children to stay in the home with the respon-
dent.

In February, 2019, however, the department received
a referral indicating that Jose had dropped Melinda off
at school and that she had reported that her ‘‘daddy’’
had pushed her mother and that her mother was hurt.
The department discovered the respondent at a local
hospital. The respondent claimed that she fell on ice
when putting her children on the bus. The petitioner
then sought an order of temporary custody. The chil-
dren were removed from the respondent’s care and
placed in a foster home. The children subsequently were
adjudicated neglected following a trial and were com-
mitted to the care and custody of the petitioner. There-
after, the respondent complied with the specific steps
issued to her, including making progress in domestic
violence counseling and other programs, and the chil-
dren eventually were returned home under an order
of six months of protective supervision. That order of
protective supervision expired in March, 2020, at which
time the department again closed its case file, although
it also sent notice to the respondent indicating that it
continued to recommend that Jose not have physical
access to the children because he had not completed
any of the services the department had offered to him.

Despite the respondent’s appearance of compliance,
any behavioral changes were not permanent, and, as
found by the court, she continued to behave in ways
that ‘‘consistently put her children at risk . . . .’’ Both
Jose and Shawn continued to meet with the respondent
in the children’s presence. As the court stated, the two
men exhibited a ‘‘growing combativeness and animosity
toward each other’’ that often ‘‘flared into outright hos-
tility and fights.’’ The police were called on several
occasions. The court stated that the worst of the inci-
dents of escalating violence between the two fathers
‘‘took place . . . in early May, 2020, when Shawn
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reported to the police that five individuals had jumped
out of a Honda and began to fight with him. The hood
of his sweatshirt was pulled over his head and he was
hit and kicked by them. . . . [The respondent] was
aware of this incident and . . . knew how upset Shawn
was and that he wanted to get revenge as a result. Her
own mother also had witnessed the incident and the
violence against him.’’

The escalating and violent behavior between Jose
and Shawn reached a culminating point on May 15, 2020.
As found by the court, on that day, ‘‘Jose’s stepfather
apparently fired [gun]shots in the direction where
Shawn was located and his car was parked during the
time that [the respondent] had brought Jackson to
Jose’s apartment for visitation. Shawn was wearing a
bulletproof vest and apparently seeking revenge for his
treatment by Jose. Two of Shawn’s friends were with
him. Initially, it was thought that it was Shawn who
fired the shots while the two girls, Nevaeh and Melinda,
were sitting with their maternal grandmother in a car
on the other side of the apartment complex from where
the shots were fired. Both their grandmother and [the
respondent] told [the girls] it was Shawn. When they
returned sometime later, they found that their home
had been burglarized. Again, the adults assumed that
the violation of their home had been carried out by
Shawn since he sometimes walked by their home or
was seen outside. It is not clear if the children were
ever told the facts ultimately determined by the police
on this confused scene as it was sometime into their
investigation that they established the actual perpetra-
tor. What is apparent, the court finds, is that neither
[the respondent] nor her mother were able to put the
children’s needs ahead of their own. Their reports to
Nevaeh and Melinda that their own father had engaged
in this threatening behavior could only have upset the
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two girls about what took place during the time they
perceived themselves to be at risk.’’6

As a result of the shooting incident, the department
removed the children from the respondent’s care for the
second time and sought an order of temporary custody,
which was granted. Thereafter, on May 22, 2020, the
petitioner filed neglect petitions on behalf of all three
children—this was the third such petition for Nevaeh
and Melinda and the second for Jackson. The neglect
petitions alleged that the children were being denied
proper care and attention—physically, educationally,
and emotionally—by the respondent and that the chil-
dren were being permitted to live under conditions and
circumstances injurious to their well-being. See General
Statutes § 46b-120 (4) and (6). On June 3, 2020, the
court granted a motion filed by the attorney for the
minor children for a court-ordered psychological evalu-
ation of the children and the respondent, which had
been agreed to by all parties.

6 The court made the following additional findings related to the May
15, 2020 shooting incident: ‘‘[The department] had recommended that [the
respondent’s] mother supervise the visitation exchanges between Jackson
and Jose, so that no further domestic violence would occur between Jose
and [the respondent] while the children were present. While it is correct to
say that, specifically with respect to the shooting, [the respondent] had done
no wrong, the consequences of that shooting and her failure to properly
implement the supervised visitation exchanges through her mother, certainly
again exposed her children to domestic violence and its trauma, especially
because they had already witnessed so much in person. Knowing how upset
and angry Shawn was about the beating he had taken from Jose and his posse,
[the respondent’s] several rounds of lengthy domestic violence services and
counseling should have taught her to consider how volatile the situation
might be. Yes, she did not know Shawn would be there, yes, she had nothing
to do with the shooting, but only a little forethought would have prevented
her children’s presence on the scene that day. [The respondent’s] and her
mother’s general insensitivity to the emotions of the two girls during this
event and the fact that the two girls had for some time more than a year
been calling Jose their father must have made the emotional events of this
day particularly difficult. During the course of the trial, when [the respon-
dent] was asked why she could not have allowed her mother to take Jackson
into the apartment to visit with his father, as [the department] had directed,
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On August 10, 2021, the petitioner filed petitions to
terminate the respondent’s parental rights with respect
to all three children as well as the parental rights of
their respective fathers, Jose and Shawn. As to the
respondent, the termination petitions alleged in rele-
vant part, pursuant to § 17a-112 (j) (3) (B) (i), that the
three children previously had been adjudicated
neglected and that the respondent had failed to achieve
the degree of personal rehabilitation that would encour-
age the belief that, within a reasonable period of time,
given the needs of the children, she could assume a
responsible position in the lives of the children.

The court conducted a consolidated trial on the out-
standing neglect petitions and the petitions for termina-
tion of parental rights.7 With respect to the respondent,
the court found that the allegations in the neglect peti-
tions were proven by a preponderance of the evidence.
The court also found that the allegations of the termina-
tion petitions were proven by clear and convincing evi-
dence in accordance with § 17a-112 (j) in that (1) the
department had made reasonable efforts to reunify the
family, (2) the children had been adjudicated neglected
in a prior proceeding and the respondent had failed to
rehabilitate, meaning she had failed ‘‘to achieve such
degree of personal rehabilitation as would encourage
the belief that within a reasonable time, considering
the age and needs of [her children], [she] could assume

she had no real explanation except to claim that it was more convenient
since they were all going to a big box store after the visitation exchange.’’

7 The court stated in its memorandum of decision that, ‘‘[b]ecause there
are petitions for neglect as well as termination petitions in this case, the
court must first determine if the children have been neglected as of the
date the petitions were filed.’’ Having found the children neglected and
uncared for, the court then indicated that it would defer disposition on the
neglect petitions ‘‘until decisions are made on the termination petitions.’’
Because the court granted the termination petitions, it made no independent
disposition regarding the neglect petitions. See footnote 2 of this opinion.
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a responsible position in [their lives],’’ and (3) termina-
tion of parental rights was in the best interests of all
three children.

Regarding the respondent’s failure to rehabilitate, the
court considered the respondent’s engagement and
progress with the specific steps that had been ordered,
which, as noted by the court, ‘‘are important measures
of rehabilitation and address clearly the issue of
whether a parent has rehabilitated adequately from the
circumstances which existed at the time of removal
. . . .’’ The court made the following findings: ‘‘[S]pe-
cific steps were ordered for [the respondent] on May
22, 2020. . . . There were two main areas of concern:
[the respondent’s] mental health issues and the intimate
partner violence, which had occurred numerous times.
In addition to the ordinary requirements of most spe-
cific steps, including keeping all appointments set by
[the department] and permitting visits by [the depart-
ment] as well as by the children’s court-appointed attor-
ney, [the respondent] was directed to engage in services
for parenting and individual counseling, and there were
certain service providers listed for her. The goals [that]
she was to achieve were also specifically set forth.’’
(Footnote omitted.) Specifically, she was ordered to do
the following: ‘‘Demonstrate a willingness and ability
to protect [your] children from abusive or unsafe envi-
ronment[s]. Demonstrate an understanding of domestic
violence and how it impacts your children and your
ability to provide care for [your] children. Demonstrate
an ability to provide [your] children with [a] safe and
stable environment free of violence. Articulate respon-
sibility for your parenting choices, how they have
impacted your child[ren] and demonstrate [an] ability
to consistently use good decision making and judgment
in regard to parenting your child[ren].’’

The court found on the basis of ‘‘[t]he clear and con-
vincing evidence as set forth in the exhibits and in
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the testimony at trial, including the testimony of [the
respondent] herself,’’ that ‘‘there were established pat-
terns of disregard for the children’s well-being and that
the adults in their lives had been unable to put the
needs and safety of the children first. The children were
aware and present for many of the conflicts between
the parents. Despite the cautions that [the respondent]
had been given and her completion of two rounds of
intensive domestic violence programs as well as two
rounds of intensive family preservation services at the
time of the filing of the petitions, she failed to recognize
how her relationship with Jose had created an unstable
and unsafe environment for her children.’’

Additionally, the court found that ‘‘many services that
[the respondent] has received . . . were carefully tai-
lored to the issues in her life and to assist her to rehabili-
tate so that she could care for her children in the reason-
ably foreseeable future. After each and every service
that she had received, [the respondent] was able to
speak about and demonstrate an understanding of inti-
mate partner violence and how it affected her and the
children. But being able to say the words . . . was
not enough. It is palpably obvious from the clear and
convincing evidence that [the respondent] was unable
to make the personal changes in her life to keep her
children safe.’’ (Footnote omitted.)

In reaching its conclusion that the respondent had
failed to rehabilitate and was not reasonably likely to
do so in the future, the court also discussed in part
the psychological evaluation of the respondent and the
children and the opinion of the court-appointed psycho-
logical evaluator, Jessica Biren Caverly, whose report
was admitted into evidence along with her testimony
at trial. The court indicated that the purpose for order-
ing the evaluation, which took place in November, 2020,
had been ‘‘to assist the court in evaluating what further
steps should be taken to assist [the respondent] in her
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recovery and whether or not the children were in a
position to be returned to their mother and reunified
with her.’’ Biren Caverly’s assessment and recommen-
dation to the court at the time of the evaluation in 2020
was that the respondent should ‘‘receive ongoing and
intensive treatment for her mental health, continue to
engage in psychiatric services, continue to discuss
domestic violence in individual therapy, and that she
should receive parenting education if there was to be
reunification with the children. [Biren Caverly] also
raised the concern of whether [the respondent] was
being authentic in her reports of understanding how
domestic violence could impact her children and
whether or not she was capable of making changes in
her life.’’ Biren Caverly told the court in 2020 that she
could not recommend that the children be reunified
with the respondent because of ‘‘her past history and
her inability to keep her children safe.’’ In particular,
Biren Caverly was concerned about the respondent’s
‘‘lack of candor and reports as to her own situation and
the fact that she had failed to provide for her children.’’
She gave the court recommendations regarding the chil-
dren’s placement in different foster homes and visita-
tion with the respondent.8 At trial, Biren Caverly’s testi-
mony was consistent with her 2020 report and opined
that ‘‘[s]he remained very concerned about [the respon-
dent’s] performances as a parent . . . [and] did not
believe that reunification with [the respondent] was in
the best interests of these three children at the time of
her testimony in 2022.’’

In terminating the respondent’s parental rights, the
court made all of the requisite findings regarding the

8 Biren Caverly opined in her report and during her trial testimony that
the respondent and her children ‘‘did not exhibit a close affectionate relation-
ship, but that it was more transactional in nature. . . . It was also very
apparent to the evaluator that Nevaeh had taken on a parental role with
respect to her two younger siblings and that this was not psychologically
good for her.’’
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seven factors delineated in § 17a-112 (k). The court
found, inter alia, that the department had been able to
locate all the parents and provide services to them; the
department had made reasonable efforts to reunite the
respondent with her children in this case; and the
respondent had received services, including the depart-
ment’s ‘‘case management services, parenting training,
visitation, therapy, intimate partner violence services,
intensive family preservation services and weekly
supervised visitation with all the children.’’ The court
concluded that the services the department provided
were reasonable and well tailored to assist the respon-
dent but that the respondent ‘‘has not been able to
sufficiently adjust her circumstances to have her chil-
dren in her care safely.’’

Finally, the court considered whether it was in the
best interests of the children to terminate the respon-
dent’s parental rights. After considering ‘‘all the differ-
ent and individualized factors that might affect a spe-
cific child’s welfare,’’ the court reached the conclusion
that terminating the parents’ parental rights was in the
best interests of all three children. The court approved
the permanency plan for termination and adoption and
denied a motion filed by the respondent seeking postter-
mination visitation rights. This appeal followed.9 Addi-
tional facts and procedural history will be set forth as
necessary.

I

Before analyzing the respondent’s claims on appeal,
we first note that the respondent has raised a number
of claims in her appellate brief that we do not address
because they either are inadequately briefed, are ger-
mane only to a claim that is otherwise inadequately

9 The attorney for the minor children filed a statement in accordance with
Practice Book § 67-13, adopting the brief filed by the petitioner and asking
the court to affirm the judgments of the court.
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briefed or are not sufficiently articulated to warrant
review. As appellate courts repeatedly have cautioned,
‘‘[m]ultiplying assignments of error will dilute and
weaken a good case and will not save a bad one. . . .
The effect of adding weak arguments will be to dilute
the force of the stronger ones.’’ (Internal quotation
marks omitted.) Kammili v. Kammili, 197 Conn. App.
656, 657–58 n.1, 232 A.3d 102 (quoting State v. Pelletier,
209 Conn. 564, 567, 552 A.2d 805 (1989)), cert. denied,
335 Conn. 947, 238 A.3d 18 (2020); see also LeBlanc v.
New England Raceway, LLC, 116 Conn. App. 267, 280
n.4, 976 A.2d 750 (2009) (‘‘a multiplicity of issues can
foreclose the appellant’s opportunity to provide a fully
reasoned discussion of the pivotal issues on appeal’’).
This case presents a good example of the pitfalls that
can ensue from attempting to raise too many claims.
In the present appeal, we decline to address three of
the respondent’s claims because they are inadequately
briefed. Specifically, the respondent claims that the
court improperly (1) determined that the termination
of her parental rights was in the best interests of the
children, (2) approved the permanency plan, and (3)
denied a request for posttermination visitation. As to
these three claims, the respondent devotes, at best,
no more than a few sentences and provides no legal
analysis. ‘‘[W]e are not required to review issues that
have been improperly presented to this court through
an inadequate brief. . . . Analysis, rather than mere
abstract assertion, is required in order to avoid aban-
doning an issue by failure to brief the issue properly.’’
(Internal quotation marks omitted.) In re James O., 160
Conn. App. 506, 527, 127 A.3d 375 (2015), aff’d, 322
Conn. 636, 142 A.3d 1147 (2016).

The respondent raises an additional claim asserting
that the court improperly refused to allow her to intro-
duce certain therapy records of Nevaeh on the ground
that they were confidential and privileged. We do not
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review this claim other than to note that the respondent
has failed adequately to explain, beyond mere assertion,
how this evidence is germane to anything other than
the court’s best interests determination, which, as we
already have explained, we decline to review because
the respondent has abandoned any claim related to
the court’s best interests determination by virtue of
an inadequate brief. Although we acknowledge that a
respondent’s rehabilitation efforts need to be assessed
in light of the particular needs of a child, the respondent
has failed adequately to explain or analyze how Nevaeh’s
therapy records relate to the court’s determination in
this case that the respondent has not achieved a suffi-
cient degree of rehabilitation. Accordingly, we do not
address the respondent’s claim regarding whether the
court improperly failed to admit Nevaeh’s therapy records.
We turn then to the relevant law and the remainder of
the respondent’s claims.

II

The general legal principles applicable to proceedings
to terminate parental rights, including our standard of
review, are well settled. ‘‘Proceedings to terminate
parental rights are governed by § 17a-112. . . . Under
[that provision], a hearing on a petition to terminate
parental rights consists of two phases: the adjudicatory
phase and the dispositional phase. During the adjudica-
tory phase, the trial court must determine whether one
or more of the . . . grounds for termination of parental
rights set forth in § 17a-112 [(j) (3)] exists by clear and
convincing evidence. The [petitioner] . . . in petition-
ing to terminate those rights, must allege and prove
one or more of the statutory grounds. . . . Subdivision
(3) of § 17a-112 (j) carefully sets out . . . [the] situa-
tions that, in the judgment of the legislature, constitute
countervailing interests sufficiently powerful to justify
the termination of parental rights in the absence of
consent. . . . Because a respondent’s fundamental
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right to parent his or her child is at stake, [t]he statutory
criteria must be strictly complied with before termina-
tion can be accomplished and adoption proceedings
begun.’’ (Internal quotation marks omitted.) In re Ryder
M., 211 Conn. App. 793, 806–807, 274 A.3d 218, cert.
denied, 343 Conn. 931, 276 A.3d 433 (2022).

Section 17a-112 (j) provides in relevant part: ‘‘The
Superior Court, upon notice and hearing as provided
in [General Statutes §§] 45a-716 and 45a-717, may grant
a petition filed pursuant to this section if it finds by
clear and convincing evidence that (1) the [department]
has made reasonable efforts to locate the parent and
to reunify the child with the parent in accordance with
subsection (a) of [General Statutes §] 17a-111b, unless
the court finds in this proceeding that the parent is
unable or unwilling to benefit from reunification efforts,
except that such finding is not required if the court has
determined at a hearing pursuant to [§] 17a-111b, or
determines at trial on the petition, that such efforts are
not required, (2) termination is in the best interest of
the child, and (3) . . . (B) the child (i) has been found
by the Superior Court or the Probate Court to have
been neglected, abused or uncared for in a prior pro-
ceeding . . . and the parent of such child has been
provided specific steps to take to facilitate the return
of the child to the parent pursuant to [General Statutes
§] 46b-129 and has failed to achieve such degree of
personal rehabilitation as would encourage the belief
that within a reasonable time, considering the age and
needs of the child, such parent could assume a responsi-
ble position in the life of the child . . . .’’10

10 Section 17a-112 (l) expressly authorizes the filing of coterminous peti-
tions for neglect pursuant to § 46b-129 and for the termination of parental
rights. General Statutes § 17a-112 (l) provides in relevant part: ‘‘Any petition
brought by the Commissioner of Children and Families to the Superior
Court, pursuant to subsection (a) of section 46b-129, may be accompanied
by . . . a petition for termination of parental rights filed in accordance
with this section with respect to such child. . . . The Superior Court, after
hearing, in accordance with the provisions of subsection (i) or (j) of this
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‘‘Although the trial court’s subordinate factual find-
ings are reviewable only for clear error, the court’s
ultimate conclusion that a ground for termination of
parental rights has been proven presents a question of
evidentiary sufficiency. . . . That conclusion is drawn
from both the court’s factual findings and its weighing
of the facts in considering whether the statutory ground
has been satisfied. . . . On review, we must determine
whether the trial court could have reasonably con-
cluded, upon the facts established and the reasonable
inferences drawn therefrom, that the cumulative effect
of the evidence was sufficient to justify its [ultimate
conclusion]. . . . When applying this standard, we
construe the evidence in a manner most favorable to
sustaining the judgment of the trial court.’’ (Citations
omitted; internal quotation marks omitted.) In re Egypt
E., 327 Conn. 506, 525–26, 175 A.3d 21, cert. denied sub
nom. Morsey E. v. Commissioner, Dept. of Children &
Families, U.S. , 139 S. Ct. 88, 202 L. Ed. 2d 27
(2018). Furthermore, in assessing evidentiary suffi-
ciency, a reviewing court considers all of the evidence

section, may, in lieu of granting the petition filed pursuant to section 46b-
129, grant the petition for termination of parental rights as provided in
section 45a-717.’’ (Emphasis added.) If the ground for termination alleged
in the petition is that set forth in § 17a-112 (j) (3) (B) (i), however, ‘‘the
requirement that the adjudication of neglect occur ‘in a prior proceeding’
indicates that the termination proceeding may not be combined with the
neglect proceeding and that separate judgments on each petition are neces-
sary.’’ In re David W., 52 Conn. App. 576, 584, 727 A.2d 264 (1999), rev’d
on other grounds, 254 Conn. 676, 759 A.2d 89 (2000).

In the present case, the petitions to terminate parental rights did not
accompany the latest neglect petitions but were filed more than one year
after the neglect petitions were filed. Thus, they were not coterminous
petitions under the statute. The petitions, nonetheless, were tried together,
and the court, although adjudicating the children neglected, deferred a
disposition of the neglect petitions and proceeded to adjudication of the
petitions for termination of parental rights, with the apparent understanding
that, if it granted the termination petitions and terminated the respondent’s
parental rights, any further disposition with respect to the contemporane-
ously adjudicated neglect petitions would be unnecessary. See footnote 2
of this opinion.
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that was before the trier, including any evidence the
admissibility of which is challenged on appeal. See In
re Alizabeth L.-T., 213 Conn. App. 541, 604 n.26, 278
A.3d 547 (2022).

III

The respondent claims that there was insufficient
evidence to support the court’s determination that she
had failed to rehabilitate in accordance with § 17a-112
(j) (3) (B) (i), meaning that she had failed to achieve
a level of rehabilitation necessary to encourage a belief
that now or within a reasonable time she could assume
a responsible position in her children’s lives. In making
this claim, the respondent also challenges some of the
court’s subordinate factual findings as clearly errone-
ous. The petitioner contends, to the contrary, that the
evidence presented at trial was more than sufficient to
support the court’s determination under the clear and
convincing standard and that the court’s relevant find-
ings of fact were not clearly erroneous. On the basis
of our review of the evidentiary record and the findings
of the court, we conclude that the cumulative evidence
was sufficient to justify the court’s conclusion that the
respondent had failed to benefit from the extensive
services provided to her by the department over the
years and that she had not adequately rehabilitated to
the point that she could assume a responsible parenting
role for her children, either presently or at some reason-
able future date.

‘‘Personal rehabilitation as used in [§ 17a-112 (j) (3)
(B) (i)] refers to the restoration of a parent to [her]
former constructive and useful role as a parent. . . .
[I]n assessing rehabilitation, the critical issue is not
whether the parent has improved [her] ability to manage
[her] own life, but rather whether [she] has gained the
ability to care for the particular needs of the [children]
at issue.’’ (Internal quotation marks omitted.) In re



Page 71ACONNECTICUT LAW JOURNALMarch 7, 2023

217 Conn. App. 854 MARCH, 2023 877

In re Nevaeh G.-M.

Brian P., 195 Conn. App. 558, 568, 226 A.3d 159, cert.
denied, 335 Conn. 907, 226 A.3d 151 (2020).

Thus, ‘‘[t]he trial court is required . . . to analyze
the [parent’s] rehabilitative status as it relates to the
needs of the particular child, and further . . . such
rehabilitation must be foreseeable within a reasonable
time. . . . The statute does not require [a parent] to
prove precisely when [she] will be able to assume a
responsible position in [her] child’s life. Nor does it
require [her] to prove that [she] will be able to assume
full responsibility for [her] child, unaided by available
support systems. It requires the court to find, by clear
and convincing evidence, that the level of rehabilitation
[she] has achieved, if any, falls short of that which
would reasonably encourage a belief that at some future
date [she] can assume a responsible position in [her]
child’s life. . . . In addition, [i]n determining whether
a parent has achieved sufficient personal rehabilitation,
a court may consider whether the parent has corrected
the factors that led to the initial commitment, regardless
of whether those factors were included in specific
expectations ordered by the court or imposed by the
department.’’ (Citations omitted; internal quotation
marks omitted.) In re Shane M., 318 Conn. 569, 585–86,
122 A.3d 1247 (2015). ‘‘[The] completion or noncomple-
tion [of the specific steps], however, does not guarantee
any outcome. . . . Accordingly, successful completion
of expressly articulated expectations is not sufficient
to defeat a department claim that the parent has not
achieved sufficient rehabilitation.’’ (Citation omitted;
internal quotation marks omitted.) Id., 587.

During the adjudicatory phase of a termination pro-
ceeding, a court generally is limited to considering only
evidence that occurred before the date of the filing of
the petition or the latest amendment to the petition,
often referred to as ‘‘the adjudicatory date.’’ In re Brian
P., supra, 195 Conn. App. 569. Nevertheless, ‘‘it may
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rely on events occurring after the [adjudicatory] date
. . . [in] considering the issue of whether the degree
of rehabilitation is sufficient to foresee that the parent
may resume a useful role in the child’s life within a
reasonable time.’’ (Emphasis added; internal quotation
marks omitted.) Id.

In the present case, as found by the court and as
evidenced in the record, between 2012 and 2020, the
respondent had been the victim of multiple incidents
of serious intimate partner violence involving the
fathers of her children. As a result of these various
incidents, several different safety plans and protective
orders were put in place. A common purpose underlying
these plans and orders was to assist the respondent
in protecting her children from the dangers of being
exposed to incidents of domestic violence and the
potential resulting psychological and physical harm.

The overwhelming evidence before the court, how-
ever, established that the respondent either was incapa-
ble of complying with the safety plans and related pro-
tective orders or, worse, chose to ignore them.
Moreover, the respondent repeatedly misled the depart-
ment and others about her continued relationship with
Jose. Most significantly, despite her awareness of the
potential physical and psychological harm to the chil-
dren that might result from their presence during an
incident of intimate partner violence, she repeatedly
failed to take reasonable steps to minimize the risk of
her children being exposed to additional acts of domes-
tic violence.

The department, on multiple occasions, provided the
respondent with services intended to address the
harms, both personal and to her children, stemming
from repeated exposure to intimate partner violence.
Although the respondent completed the required pro-
grams and convinced the department and the court, on
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more than one occasion, that she had gained some
understanding of the issues involved, the record demon-
strates that, once the services ended, she promptly
reverted to the exact same behaviors that led to her
involvement with the department. Not only did her
behavior result in multiple neglect adjudications of her
children, but she was provided explicit warnings by the
department that further incidents likely would result in
the permanent removal of her children. In other words,
although the record shows that the respondent had the
ability and the apparent motivation to complete the
programs offered to her, she has been unable to demon-
strate that she truly benefitted from them or learned
how to put the safety of her children first with respect
to her intimate relationships. She was involved in
numerous and serious incidents of intimate partner vio-
lence throughout the course of her children’s lives, and
her inability to protect her children from exposure to
such violence, despite repeated opportunities to do so,
supports the court’s finding that she is unlikely to
change her behavior such that she could, within a rea-
sonable time, assume a responsible position in her chil-
dren’s lives.

The respondent, as evidenced by her actions, chose
to disregard the department’s repeated warnings and
recommendations, including the department’s recom-
mendation that someone other than herself should facil-
itate future visitations between Jackson and Jose.
Instead, the respondent chose to be present during the
exchanges with Jose, which put her children into the
situation that resulted in the very dangerous shooting
incident that led to their final removal. Furthermore,
although the respondent made repeated representa-
tions to the department that she no longer had any
relationship with Jose, she acknowledged to the police
following the shooting incident that Jose was her boy-
friend, that she frequently visited his house with the
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children, and that Nevaeh and Melinda referred to Jose
as ‘‘daddy,’’ even though he is not their father.

The foregoing evidence alone was legally sufficient
to support the court’s conclusions that the respondent
actively ‘‘hid her continued intimate connection to Jose
from [the department]’’ and is ‘‘unable to benefit from
the many comprehensive services provided to help her
address her propensity to remain in toxic and violent
relationships’’ or to ‘‘change and gain the knowledge
[needed] to protect’’ her children. As our Supreme Court
has stated, a ‘‘failure to acknowledge the underlying
personal issues that form the basis for the department’s
concerns indicates a failure to achieve a sufficient
degree of personal rehabilitation.’’ (Internal quotation
marks omitted.) In re Shane M., supra, 318 Conn. 589.

The respondent argues on appeal that the court
reached its conclusion regarding the respondent’s fail-
ure to rehabilitate without considering any postadjudi-
catory date evidence. Although there is no legal require-
ment that the court consider such evidence, the
respondent’s assertion that the court failed to do so in
the present case is belied by the record. ‘‘[T]he relevant
date for considering whether [a respondent] failed to
rehabilitate is the date on which the termination of
parental rights petition was filed . . . . Although a
court may rely on events occurring after the date of
the filing of the petition to terminate parental rights
when considering the issue of whether the degree of
rehabilitation is sufficient to foresee that the parent
may resume a useful role in the child’s life within a
reasonable time . . . it is not required to do so.’’ (Cita-
tions omitted; emphasis altered; internal quotation
marks omitted.) In re Karter F., 207 Conn. App. 1, 22,
262 A.3d 195, cert. denied, 339 Conn. 912, 261 A.3d
745 (2021).
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Here, although the court was not obligated to con-
sider postadjudicatory date evidence of the respon-
dent’s ability to rehabilitate—particularly in light of the
preadjudicatory date evidence that tended to show that
she had failed to rehabilitate despite the significant
efforts of the department—the court nonetheless did
so. In particular, as noted by the petitioner, the court
considered the respondent’s trial testimony, including
her argument that, postfiling, she had completed the
court-ordered specific steps and otherwise tried to
improve her life to better look after her children. The
fact that the court did not rely on or discuss in detail
the respondent’s testimony does not mean the court
did not consider it in reaching its decision. Similarly,
there is nothing in the record to suggest that the court
ignored the trial testimony of the social worker, Amy
Gauthier, who also opined on the respondent’s postfil-
ing efforts to rehabilitate. Although the court acknowl-
edged this postadjudicatory date evidence, it was not
bound to credit it or to find it dispositive of the respon-
dent’s rehabilitation, particularly in light of the other
evidence presented. It was the assessment of the court
that the respondent had failed to rehabilitate ‘‘despite
her completion of the services required to be addressed
in her specific steps.’’ (Emphasis added.) It is axiomatic
that it is not the function of this court to reweigh the
evidence presented or to pass upon the credibility of
witnesses, and we decline the respondent’s implicit invi-
tation to do so in this case, particularly in the context
of this claim. See In re Aubrey K., 216 Conn. App. 632,
658, 285 A.3d 1153 (2022), cert. denied, 345 Conn. 972,
286 A.3d 907 (2023); In re Lillyanne D., 215 Conn. App.
61, 98, 281 A.3d 521, cert. denied, 345 Conn. 913, 283
A.3d 981 (2022).

Next, the respondent argues that the court made its
decision to terminate her parental rights on the ground
that she failed to rehabilitate on the basis of a number of
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clearly erroneous factual findings. ‘‘Our law concerning
the application of the clear error doctrine is well estab-
lished. A finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.
. . . Because it is the trial court’s function to weigh
the evidence and determine credibility, we give great
deference to its findings. . . . In reviewing factual find-
ings, [w]e do not examine the record to determine
whether the [court] could have reached a conclusion
other than the one reached. . . . Instead, we make
every reasonable presumption . . . in favor of the trial
court’s ruling.’’ (Internal quotation marks omitted.) In
re Severina D., 137 Conn. App. 283, 292, 48 A.3d 86
(2012).11

Relevant to the court’s determination that the respon-
dent had failed to rehabilitate, the respondent contends
that the court relied on a number of clearly erroneous
factual findings. We are not convinced.

First, the respondent points to the court’s language in
the opening paragraph of its memorandum of decision
stating that the respondent had failed to take full
responsibility for her actions in the eyes of the court
and directs our attention to a specific finding by the
court that the respondent had testified regarding the

11 To the extent that the respondent advocates for adopting the standard
for reviewing factual findings of the court advanced by the concurring justice
in In re Melody L., 290 Conn. 131, 176–77, 962 A.2d 81 (2009) (Schaller, J.,
concurring), overruled in part on other grounds by State v. Elson, 311 Conn.
726, 91 A.3d 862 (2014), suggesting that reviewing courts should undertake
a scrupulous examination of the record to ensure that findings are supported
by substantial evidence, that standard was rejected by the majority; see id.,
162–63; and, ‘‘[a]s an intermediate appellate court, we are bound by Supreme
Court precedent and are unable to modify it . . . .’’ (Internal quotation
marks omitted.) State v. Madera, 160 Conn. App. 851, 861–62, 125 A.3d
1071 (2015).
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May 15, 2020 shooting event, ‘‘ ‘But I did nothing
wrong.’ ’’ We agree with the respondent that the court’s
statement that she testified, ‘‘ ‘But I did nothing
wrong,’ ’’ could be viewed as a misstatement by the
court because we cannot find that quote anywhere in
the respondent’s testimony. The flaw in the respon-
dent’s argument, however, is that it is also reasonable
to interpret the court’s statement as the court having
paraphrased what it viewed to be the respondent’s posi-
tion generally. Certainly, examining the respondent’s
testimony as a whole, we cannot conclude that the
thrust of the court’s finding was clearly erroneous. It
can reasonably be inferred from the respondent’s testi-
mony that she failed to grasp that, although she did not
shoot a gun that day or become involved directly in a
domestic dispute with one of the children’s fathers, she
was aware of the fathers’ animosity toward one another
and yet chose to place her children into a situation that
she should have anticipated, and was warned, could
result in exposing them to additional violence, domestic
or otherwise. There is certainly evidence in the record
from which the court could have drawn the conclusion
that the respondent failed fully to grasp or admit the
significance of her own role in the harm to her children
from repeated exposures to intimate partner violence.
Although the respondent in her testimony did acknowl-
edge mistakes she made in the past and that she has
worked to improve herself, the existence of evidence
that contradicts the finding of the court does not compel
a conclusion that the court’s finding is clearly errone-
ous, provided the record also contains evidence that
supports the court’s finding or from which that finding
reasonably may be inferred. See In re Severina D.,
supra, 137 Conn. App. 292.

The respondent next takes issue with the court’s
statement, again found in the court’s introductory para-
graph of its decision, that the respondent had ‘‘unre-
solved . . . mental health difficulties.’’ The respondent
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argues that the ‘‘only evidence in the record about her
mental health problems were the opinions of . . .
Biren Caverly . . . .’’ (Citations omitted.) This is not
accurate as there was an abundance of other evidence
documenting the respondent’s various mental health
issues, including her own testimony in which she
acknowledged her diagnoses of post-traumatic stress
disorder, anxiety and depression. Moreover, as we dis-
cuss in part IV of this opinion, the court’s decision to
terminate the respondent’s parental rights was not
made on the basis of her mental health, and the court’s
singular reference to whether those issues remained
unresolved certainly was not clearly erroneous.

Finally, the respondent challenges the court’s find-
ings that the respondent had ‘‘been unable to benefit
from the many comprehensive services provided’’ and
had a ‘‘propensity for inappropriate and violent intimate
relationships . . . .’’ In support of her argument, the
respondent does not claim that there was no evidence
in the record to support the court’s finding, which she
credibly could not do given the evidence before the
court. For example, the respondent had been provided
services with respect to both the present proceedings as
well as the prior neglect proceedings. She nevertheless
continued to expose her children to the threat of inti-
mate partner violence. Moreover, she had multiple rela-
tionships involving intimate partner violence. The
respondent directs our attention to other evidence that
she claims would support contrary findings. The exis-
tence of such evidence does not render the court’s
findings clearly erroneous. Having reviewed the eviden-
tiary record before the court, as set forth previously in
this opinion, we conclude that there was evidence in
the record to support the challenged findings and we
are not otherwise left with a definite and firm conviction
that a mistake has been made.
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In sum, we conclude that the court’s conclusions
regarding the respondent’s failure to rehabilitate and
the relevant underlying findings of fact do not rest on
speculation but on sufficient evidence. We find unper-
suasive all of the respondent’s arguments to the con-
trary.

IV

The respondent raises a number of additional claims
regarding the court’s orders with respect to pretrial
discovery and the admission of certain evidence at trial.
Specifically, the respondent claims that the court
improperly (1) failed to order Biren Caverly to disclose
to the respondent the testing materials on which the
court-appointed psychological evaluator based her
opinion, (2) refused the respondent’s request for a Por-
ter hearing regarding Biren Caverly’s testing methods,
and (3) admitted Biren Caverly’s written report over a
hearsay objection. The petitioner argues that, even if
the respondent could prevail on these evidentiary
claims, none of which the petitioner concedes amounted
to error, the evidence at issue was not germane to the
court’s analysis regarding the termination petitions and,
therefore, any errors were harmless. Although we have
significant concerns regarding the propriety of the trial
court’s rulings relating to discovery, we agree with the
petitioner that the claimed errors have little bearing
on the crux of the court’s analysis, and, thus, even
if established, the claimed errors would be harmless.
Accordingly, we conclude that these additional claims
of the respondent also fail.

‘‘To evaluate the respondent’s evidentiary challenges
to the court’s rulings, we begin with the applicable
standard of review common to them. . . . [I]t is well
settled that even if [an evidentiary error is proven], the
[party challenging the ruling] must also establish that
the ruling was harmful and likely to affect the result of
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the trial. . . . In order to prevail on her claims, the
respondent must show that the court abused its discre-
tion . . . and that any improper admission caused her
substantial prejudice or injustice.’’ (Citation omitted;
emphasis added; internal quotation marks omitted.) In
re Tayler F., 111 Conn. App. 28, 35–36, 958 A.2d 170
(2008), aff’d, 296 Conn. 524, 995 A.2d 611 (2010). Stated
differently, in order to demonstrate that she was
harmed and, thus, entitled to a reversal of the court’s
decision, the respondent must establish that, but for
the evidentiary errors, the outcome of the trial likely
would have been different. See, e.g., In re Lillyanne
D., supra, 215 Conn. App. 73; In re Alizabeth L.-T.,
supra, 213 Conn. App. 602.

The respondent’s various evidentiary claims all cen-
ter around the expert report and trial testimony of Biren
Caverly, the court-appointed psychological evaluator.
We note that a respondent in a child protection matter
generally is entitled to discovery pursuant to Practice
Book § 34a-20. Under subsection (b) of § 34a-20, a
respondent is entitled to the disclosure of the basis of
an expert’s opinion. Further, to the extent that an expert
opinion may be based on scientific methods, the respon-
dent is entitled to request and, under certain circum-
stances, may be entitled to a hearing in accordance
with State v. Porter, 241 Conn. 57, 698 A.2d 739 (1997),
cert. denied, 523 U.S. 1058, 118 S. Ct. 1384, 140 L. Ed.
2d 645 (1998). Finally, reports from doctors and social
workers routinely are admitted into evidence in child
protection matters. The rules of evidence, of course,
apply and caution must be taken to avoid admitting
inadmissible hearsay. Nevertheless, even if we agreed
with the respondent that the court committed the evi-
dentiary errors she asserts, the respondent has failed
to meet her additional burden of demonstrating that
these errors were harmful. This is largely due to the
fact that we are unpersuaded that the evidence at issue
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played any significant role in the court’s ultimate deci-
sion to terminate the respondent’s parental rights.

Central to our evaluation of the potential harm of the
claimed evidentiary errors is a careful consideration of
the rationale underlying the court’s ruling. The court’s
analysis of the respondent’s failure to rehabilitate does
not rely on any particular mental health diagnosis or
the respondent’s overall mental health issues. We reject
the respondent’s characterization of the court’s deci-
sion and disagree that the court relied on unresolved
mental health difficulties as a basis for its decision to
terminate the respondent’s parental rights. Although
the court makes a singular, passing reference to the
respondent’s mental health difficulties in the opening
paragraph of its decision, the court is nonetheless also
quite explicit that, ‘‘[a]t the heart of this case is the
[respondent’s] inability to protect her three children
from the intimate partner violence between herself and
the fathers of these children. . . . The pernicious
impact of repeated incidents of domestic violence and
the trauma it has inflicted on her children are events
for which she cannot acknowledge any responsibility,
despite receiving counseling, domestic violence ser-
vices, and intensive family preservation services several
times.’’ (Emphasis added.) There is simply nothing in
the court’s decision regarding the respondent’s failure
to rehabilitate from which we can conclude that the
court’s decision would have been different in the
absence of the admission of Biren Caverly’s report and
her expert testimony about the respondent’s mental
health difficulties.

The court’s consideration of whether the petitioner
had proven the statutory grounds for termination of the
respondent’s parental rights focused on the choices and
actions of the respondent without any references to
facts relating to her mental health diagnosis that were
admitted, only in part, through the testimony and report
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of Biren Caverly.12 We are cognizant that the failure of
the court to order the disclosure of the testing materials
potentially limited the respondent’s opportunity to dis-
credit the results and to effectively cross-examine Biren
Caverly at trial. Nevertheless, reading the court’s deci-
sion and its analysis as a whole, we do not conclude
that this detriment alone amounted to harmful error.

The respondent has the burden of demonstrating
harm, but she has failed to persuade us how the eviden-
tiary errors she asserts had any significant bearing on
the court’s central rationale for concluding that the
respondent had failed to rehabilitate or to demonstrate
how the alleged errors could have impacted, in any
significant way, the trial court’s decision and, thus, the
outcome of the trial. This is particularly true given the
court’s clear analysis regarding the defendant’s failure
to rehabilitate that focused on the respondent’s behav-
ior and her decision to prioritize her adult relationships
over the needs and well-being of her children. Simply
put, the results of her mental health evaluation or any
particular mental health diagnosis did not play a mate-
rial role in the court’s determination to terminate her
parental rights.

Because the respondent has failed to demonstrate
how she was harmed by any of the challenged discovery
and evidentiary rulings, the respondent is not entitled
to a new trial. Accordingly, her evidentiary claims fail.

The judgments are affirmed.

In this opinion the other judges concurred.
12 As we have previously discussed, evidence of the respondent’s mental

health problems was introduced through other sources unrelated to Biren
Caverly’s testimony and reports, including social studies admitted into evi-
dence and the respondent’s own trial testimony. To the extent that the court
discussed Biren Caverly’s mental health opinion and testimony, as Biren
Caverly herself testified, her opinions regarding the respondent and her
children were made on the basis of several different components of her
evaluation, and she explained that she put ‘‘the least onus on the testing
. . . [and] the heaviest onus on the interviews with the parties . . . .’’
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convictions were predicated on speech protected by first amendment; claim that
state committed prosecutorial impropriety by failing to comply with certain
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§ 54-125e (b) embodied in P.A. 18-63 applied retroactively to render defendant’s
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Syllabus

The plaintiff B sought damages from the defendant university, claiming that
the university had breached its contractual obligations under the student
handbook when it suspended B, then a student, after the university was
informed by the police that he was under investigation for an alleged
sexual assault of a fellow student, Y, without having first determined
the veracity of the allegations against him. Although B was cleared of
any wrongdoing and eventually was allowed to resume his academic
studies and graduate, B claimed that he suffered monetary damages as
a result of losing his football scholarship and academic credit while
on suspension. During discovery, the university disclosed information
regarding a prior unsubstantiated rumor of sexual misconduct by B
involving someone other than Y, after the depositions of two university
employees, W and C, had already been conducted. B filed a motion to
compel a second round of depositions of W and C, arguing that the
information was disclosed late, was responsive to his discovery requests,
and highly relevant to the prosecution of his case. The university
responded by filing a motion for a protective order and an objection to
the motion to compel, as well as a motion for summary judgment. B
thereafter filed a motion for an extension of time to respond to the
motion for summary judgment, arguing that the resolution of the discov-
ery dispute regarding the second round of depositions would assist his
opposition to the motion for summary judgment. Subsequently, the trial
court denied B’s motion for an extension of time, sustained the universi-
ty’s objection to his motion to compel the second round of depositions

1
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and granted the university’s motion for a protective order. Thereafter,
the trial court granted the university’s motion for summary judgment,
which was unopposed by B, and rendered judgment in favor of the
university. The trial court thereafter denied the plaintiff’s motion to
reargue. On B’s appeal to this court, held:

1. B could not prevail on his claim that the trial court abused its discretion
in denying his motion to compel a second round of depositions of W
and C and his related motion for an extension of time: B failed to provide
this court with an adequate record from which it could conclude that
the documents regarding a rumor of prior sexual misconduct were
responsive to an outstanding discovery request such that the university
failed to timely disclose them, the discovery requests with which B
asserts the university failed to comply were not contained in either the
trial court record or the appellate record, despite B having had numerous
opportunities to make or supplement those records, and B did not
provide any support for his claim during oral argument before this court
that the rumor documents were responsive to any particular discovery
request; moreover, B could not prevail on his claim that he was harmed
by his inability to further depose W and C, as he failed to establish that
an opportunity to conduct a second round of depositions was reasonably
likely to have affected the court’s decision to render summary judgment
against him, B’s theory of liability rested on the alleged contract between
the university and himself as provided by the student handbook and
the university’s purported obligation to investigate the truthfulness of
Y’s accusation of sexual assault before making a determination as to
whether to suspend B from the university, and B never alleged in his
complaint or amended his complaint to include claims that the universi-
ty’s awareness of facts related to an unsubstantiated rumor of prior
sexual misconduct played any role in the university’s decision to suspend
him immediately and without investigation, and, therefore, facts relating
to the rumor of prior sexual misconduct had little to no bearing on B’s
breach of contract claim as pleaded and would not have raised a genuine
issue of material fact that would have defeated summary judgment in
favor of the university.

2. This court concluded that the trial court’s procedural error in granting
the university’s motion for summary judgment without hearing oral
argument on that motion pursuant to the applicable rule of practice
(§ 11-18) was harmless: although B’s right to oral argument was improp-
erly denied because the court adjudicated the motion for summary
judgment without providing the parties with an opportunity to mark the
motion according to the schedule set forth in the short calendar on
which the motion appeared, B could not demonstrate that such error
likely affected the court’s decision rendering summary judgment as
to his breach of contract claim against the university; moreover, the
university met its initial burden in establishing that there was no genuine
issue of material fact that the university had breached its contract by
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suspending B without investigating the allegations of sexual misconduct
against him, the university’s dean of students, in relying on the clear
contractual language in the student handbook, was authorized to sus-
pend students immediately to preserve the benefit and welfare of the
university community and to suspend students facing allegations of
serious criminal activity without first investigating the allegations against
them, and, accordingly, the burden then shifted to B to show, on the
basis of the timely submission of evidentiary materials, that a genuine
issue of material fact existed in order to defeat the university’s motion,
which B failed to do during the six month period the motion was pending
and, thus, in light of the procedural posture and this court’s independent
review of the record, oral argument on the university’s motion for sum-
mary judgment likely would not have resulted in a decision other than
the one granting the motion in favor of the university.

3. B could not prevail on his claim that the trial court abused its discretion
in denying his motion to reargue his motion to compel and the summary
judgment rendered against him on the ground that the court subsequently
granted the motion to reargue filed by a second plaintiff, H, despite
both motions to reargue having the same legal arguments and the court’s
failure to provide an explanation for this alleged disparate treatment:
because this court determined that the trial court did not err in denying
B’s motion to compel and rendering summary judgment against him,
there was no abuse of its discretion in denying the motion to reargue;
moreover, although the trial court denied B’s motion without articulating
the basis for its decision, B, having the burden to establish that the
trial court abused its discretion, failed to file a motion for articulation
pursuant to the relevant rule of practice (§ 66-5); furthermore, the record
sufficiently demonstrated that B’s and H’s cases were in different proce-
dural positions, specifically, the trial court denied B’s motion for an
extension of time prior to rendering summary judgment against him,
but the court had not denied H’s motion for an extension of time prior
to rendering summary judgment against H, and, accordingly, the trial
court’s dissimilar treatment of B’s and H’s motions for reargument was
insufficient for this court to conclude that the trial court’s denial of B’s
motion was a miscarriage of justice.

Argued November 10, 2022—officially released March 7, 2023

Procedural History

Action to recover damages for, inter alia, an alleged
breach of contract, brought to the Superior Court in
the judicial district of Fairfield, where the trial court,
Jacobs, J., denied the named plaintiff’s motion for
extension of time to respond to the motion for summary
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judgment filed by the defendant Sacred Heart Univer-
sity, Inc.; thereafter, the court granted the motion for
protective order filed by the defendant Sacred Heart
University, Inc., and sustained its objection to the
named plaintiff’s motion to compel a second round of
depositions; subsequently, the court, Jacobs, J., granted
the motion for summary judgment filed by the defen-
dant Sacred Heart University, Inc., as to the named
plaintiff’s revised complaint and rendered judgment
thereon; thereafter, the court, Jacobs, J., denied the
named plaintiff’s motion for reargument, and the named
plaintiff appealed to this court. Affirmed.

Jeffrey M. Cooper, for the appellant (named plaintiff).

James M. Sconzo, with whom was Brendan N.
Gooley, for the appellee (defendant Sacred Heart Uni-
versity, Inc.).

Opinion

PRESCOTT, J. This appeal arises out of an action
brought by the plaintiffs, Dhameer Bradley and Malik
St. Hilaire, two former students of the defendant Sacred
Heart University, Inc. (university), against the univer-
sity and the defendant Nikki Yovino. Yovino, a fellow
student at the university, accused the plaintiffs of sexu-
ally assaulting her but later recanted her allegations
and pleaded guilty to the charges of falsely reporting
an incident in the second degree in violation of General
Statutes § 53a-180c and interfering with an officer in
violation of General Statutes § 53a-167a. In this action,
the plaintiffs allege that Yovino committed various torts
against them by falsely accusing them of sexual assault
and that the university breached its contract with them
in the manner in which it conducted an investigation
into Yovino’s accusations and by suspending them from
the university.1

1 For purposes of clarity, we refer to the parties hereafter by name rather
than their party status.
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Bradley appeals from the summary judgment of the
trial court rendered in favor of the university as to
the count of the complaint brought by him against the
university.2 On appeal, he claims that the court improp-
erly (1) denied his motion to compel a round of second
depositions of certain university employees and his
related motion for an extension of time to respond
to the university’s motion for summary judgment,3 (2)
rendered summary judgment against him without per-
mitting oral argument on the university’s motion in vio-
lation of Practice Book § 11-18, and (3) denied his
motion for reargument of his motion to compel and the
summary judgment rendered against him. We conclude
that the court did not abuse its discretion by denying
Bradley’s motion to compel a second round of deposi-
tions or his motion for an extension of time. We also
conclude that, although the court improperly deprived
the plaintiff of oral argument pursuant to Practice Book

2 Bradley and St. Hilaire each alleged separate breach of contract claims
against the university, which filed separate motions for summary judgment
with respect to those counts. The court granted both motions in separate
decisions. Because the court also granted the university’s separate motion
for summary judgment directed at St. Hilaire’s breach of contract claim, the
two decisions of the court disposed of all counts of the operative complaint
brought against the university. As a result, Bradley has appealed from a
final judgment, pursuant to Practice Book § 61-3, because all causes of
action against the university had been finally adjudicated by the court’s
decisions rendering summary judgment. This appeal involves only the court’s
decision granting the university’s motion for summary judgment as to Brad-
ley’s breach of contract claim.

After the present appeal was filed, the court granted St. Hilaire’s motion
for reargument as it pertained to the summary judgment rendered against
him. The court’s decision to reconsider the summary judgment rendered
against St. Hilaire, however, does not vitiate the finality of the judgment
from which Bradley has appealed. See Paniccia v. Success Village Apart-
ments, Inc., 215 Conn. App. 705, 716 n.11, 284 A.3d 341 (2022) (‘‘a court’s
decision to allow reargument does not affect the finality of the judgment’’).

3 We address Bradley’s claim concerning the court’s denials of his motions
to compel and for an extension of time together because Bradley briefed
these issues together in his principal appellate brief and relies on the same
legal arguments regarding why the court abused its discretion in denying
both motions.
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§ 11-18, that error was harmless because, in light of the
procedural posture of this case, there is not a reason-
able probability that oral argument would have resulted
in the trial court denying the motion for summary judg-
ment. Finally, we conclude that the court did not abuse
its discretion by denying Bradley’s motion for reargu-
ment.4 Accordingly, we affirm the summary judgment
rendered against Bradley and in favor of the university.

The record reveals the following relevant facts and
procedural history. On Saturday, October 15, 2016,

4 After the present appeal was filed, the university filed a motion to dismiss
St. Hilaire’s breach of contract count against the university for lack of
subject matter jurisdiction. The trial court subsequently stayed any further
proceedings in the action underlying this appeal, including reargument on
the university’s motion for summary judgment against St. Hilaire on his
breach of contract count, until our Supreme Court decides Khan v. Yale
University, Docket No. SC 20705.

That case is currently pending before our Supreme Court upon its accep-
tance of certified questions of law from the United States Court of Appeals
for the Second Circuit pertaining to whether Title IX proceedings are quasi-
judicial in nature such that statements made or actions taken within those
proceedings are subject to absolute or qualified immunity. The university’s
motion to dismiss St. Hilaire’s breach of contract count relied on the United
States District Court’s decision in Khan v. Yale University, 511 F. Supp. 3d
213 (D. Conn. 2021), which dismissed the claims of the plaintiff in that case
against one of the defendants because the claims relied on defamatory
statements made during Title IX proceedings conducted by that university.
The District Court concluded that Title IX proceedings are quasi-judicial
proceedings and, therefore, the defendant was entitled to ‘‘absolute immu-
nity as to any allegedly defamatory statements made therein.’’ Id., 226.

In the underlying action, St. Hilaire alleged that the university breached
its contract when it suspended him and alleged that the university also
breached its contract in the manner in which it conducted the Title IX
proceeding. In this appeal, the university has not challenged the trial court’s
subject matter jurisdiction over Bradley’s breach of contract count against
the university, which alleged only that the university breached its contract
when it suspended Bradley.

We recognize that the doctrine of absolute immunity implicates a court’s
subject matter jurisdiction. Carter v. Bowler, 211 Conn. App. 119, 121–22,
271 A.3d 1080 (2022). We also are mindful that subject matter jurisdiction
cannot be waived, and it may be raised by this court sua sponte. See Ajadi
v. Commissioner of Correction, 280 Conn. 514, 532–33, 911 A.2d 712 (2006).
We are not convinced, however, that the doctrine of absolute immunity is
implicated by Bradley’s breach of contract count, which challenged only the
university’s decision to suspend Bradley. Notably, the university’s decision
to suspend Bradley occurred prior to the scheduling of a Title IX hearing
regarding his alleged misconduct. Consequently, we conclude that the trial
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Bradley, St. Hilaire, and Yovino attended an off campus
party in Bridgeport. During the party, Bradley and St.
Hilaire engaged in sexual intercourse with Yovino in a
bathroom.5 After leaving the bathroom, Yovino told her
friends who were with her at the party that Bradley
and St. Hilaire had sexually assaulted her. Early Sunday
morning, Yovino and her friends went to St. Vincent’s
Medical Center in Bridgeport, and Yovino reported the
sexual assault to hospital staff. Hospital staff performed
a sexual assault examination and contacted the police.
At the hospital, Yovino gave a statement to a police
officer alleging that she was sexually assaulted by Brad-
ley and St. Hilaire.

On October 17, 2016, the following Monday, a detec-
tive from the Bridgeport Police Department, Walberto
Cotto, Jr., informed the university’s dean of students,
Larry Wielk, that, over the weekend, Yovino had
reported that she was sexually assaulted by Bradley
and St. Hilaire. Cotto also informed Wielk that an inves-
tigation into the alleged sexual assault was underway.6

The next day, Wielk approached Bradley on campus
and informed him that, on the basis of allegations of

court had subject matter jurisdiction over Bradley’s breach of contract
count.

5 Despite her guilty pleas, Yovino continues to maintain that the sexual
conduct was not consensual. That factual issue, however, is not before us
on appeal. Yovino first reported to the Bridgeport Police Department that
she did not consent to the sexual acts. Yovino later admitted to the Bridgeport
police that her initial statements pertaining to the sexual encounter were
inaccurate. The Bridgeport Police Department subsequently obtained an
arrest warrant for Yovino on two counts of falsely reporting an incident in
the second degree and one count of interfering with an officer. Yovino
pleaded guilty to those charges and was sentenced to a term of incarceration.
Nevertheless, she maintains that she did not consent to the sexual acts that
occurred on October 15, 2016.

6 Prior to Cotto informing Wielk of the sexual assault allegations, Leonora
P. Campbell, the university’s Title IX coordinator, had learned of the incident
from a resident hall director who, in turn, had received a report from a
third party on Sunday, October 16, 2016. No disciplinary action was taken
against Bradley until Wielk had been informed that Yovino had made allega-
tions of sexual assault to the Bridgeport Police Department.
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sexual assault that had been made to the Bridgeport
Police Department, he was suspended from the univer-
sity. The suspension barred Bradley from participating
in any university classes or sponsored events, and from
playing on the football team of which Bradley was a
member. He was permitted, however, to maintain con-
tact with his professors through email.7

On the advice of counsel, Bradley withdrew from the
university on November 4, 2016, which caused him to
lose his football scholarship. The university later rein-
stated Bradley as a student, and he returned to complete
his studies, graduating in December, 2018. His scholar-
ship to play football, however, was not restored.

Bradley and St. Hilaire subsequently commenced the
underlying action. In addition to Bradley’s claims
against Yovino, his operative complaint contains a sin-
gle count by Bradley against the university sounding in
breach of contract.8 Bradley pleaded that the student

7 At that time, Wielk also hand delivered a letter to Bradley informing him
of his suspension. The letter stated in relevant part: ‘‘I am writing to inform
you that based on an allegation of sexual assault that has been filed with
both [the university] and the Bridgeport Police Department stemming from
an off campus incident this past Sunday morning (Oct. 16, 2016) you are
hereby Suspended effective immediately, from [the university]. As such,
pending an investigation, and, if necessary, a disciplinary hearing, you are
not allowed on the [university’s] premises . . . including attendance in any
scheduled classes as well as participating in any [university] sponsored
activities including intercollegiate athletics until further notice. At this time,
you may remain in contact with your professors via electronic means. . . .’’
St. Hilaire was also suspended on October 19, 2016.

8 The pleadings are not a model of clarity. The initial complaint was filed
jointly by Bradley and St. Hilaire. Subsequent amended complaints often
only included counts brought by one of the two plaintiffs or did not include
all of the counts contained in prior versions of the complaint. In a request
for leave to file a second amended complaint, St. Hilaire asserted that he had
removed the counts pertaining to Bradley as per a request of the university.
Accordingly, the operative complaint pertaining to St. Hilaire is a second
amended complaint dated August 19, 2019, while Bradley filed a third
amended complaint, dated January 11, 2021. We treat Bradley’s third
amended complaint as the operative complaint with respect to his breach
of contract count because the university did not object to Bradley’s request
to file the amended pleading; see Practice Book § 10-60; it filed an answer
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handbook obligates the university and its officials to
treat Bradley with ‘‘respect, dignity, and compassion’’
and mandates that ‘‘a presumption of guilt should not
be made as a result of any allegations.’’ Bradley alleged
that the university’s student handbook, which includes
a policy on sexual misconduct, created a contract
between the university and its students. Bradley further
alleged that the university breached that contract by
immediately suspending Bradley on the basis of an
uncorroborated accusation of sexual assault by a fellow
student and without any prior investigation by the uni-
versity into the allegation. By way of relief, Bradley
requested monetary damages to compensate him for
the loss of his football scholarship and academic credits
that Bradley forfeited due to his withdrawal from the
university.

According to the court’s scheduling orders, all disclo-
sures pertaining to written discovery requests were due
on March 30, 2020, and all depositions of fact witnesses
and parties were to be completed by January 31, 2021.
On November 17, 2020, the university disclosed addi-
tional documents that purportedly came to the universi-
ty’s attention in late October, 2020. The email sent to
Bradley disclosing the documents stated: ‘‘We recently
obtained the attached documents, which may be
responsive to the discovery requests and/or may be
relevant evidence.’’ The newly disclosed documents
included notes taken by Leonora P. Campbell, the uni-
versity’s Title IX coordinator, regarding a rumored sex-
ual assault that purportedly was committed by Bradley
prior to the incident involving Yovino (prior rumor doc-
uments). The rumored sexual assault had been brought

to that complaint, along with its motion for summary judgment; and the trial
court referred to the third amended complaint as the operative complaint
in its memorandum of decision rendering summary judgment against Bradley
on his claim against the university. In Bradley’s third amended complaint,
count four is the operative breach of contract count alleged against the
university.
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to the attention of the university’s football coach, Mark
Nofri, by students who had heard of the alleged sexual
assault from a third party. Neither the name of an
alleged victim nor the name of any third party that
informed the students of a possible sexual assault were
ever disclosed to, or identified by, university employ-
ees.

Following the disclosure of the prior rumor docu-
ments, on January 8, 2021, Bradley filed a motion to
compel a second round of depositions of Wielk and
Campbell, who previously had been deposed on March
3, 2020, and March 5, 2020, respectively. Bradley argued
that a second round of depositions was warranted
because of the university’s late disclosure of the prior
rumor documents, which he asserted were responsive
to his discovery requests and highly relevant to the
case. In support of his motion, Bradley attached
excerpts from Campbell’s previous deposition, the
email sent by the university disclosing the prior rumor
documents, and the prior rumor documents. Bradley
did not attach any of his prior discovery requests to
demonstrate that the prior rumor documents were in
fact responsive to any discovery requests he had served
on the university. On January 18, 2021, the court marked
off Bradley’s motion to compel without prejudice to
reclaiming it and instructed Bradley and the university
to confer in good faith to resolve or narrow the disputes.

On January 21, 2021, the university filed a motion for
a protective order and an objection to Bradley’s motion
to compel a second round of depositions. In its motion
for a protective order and objection, the university
argued that the principles of equity and fairness should
preclude a second round of depositions.

On February 1, 2021, the university filed a motion for
summary judgment with respect to Bradley’s breach of
contract claim, accompanied by a memorandum of law
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in support of the motion. On March 4, 2021, Bradley
filed a motion for an extension of time to respond to
the motion, in which he adopted the arguments set forth
in St. Hilaire’s motion for extension of time, namely,
that there remained an unresolved discovery dispute
over Bradley’s motion to compel a second round of
depositions and that this evidence would help him
oppose the university’s motion for summary judgment.9

The university filed an objection to Bradley’s motion
for an extension of time and filed a renewed motion
for a protective order and objection to Bradley’s motion
to compel additional depositions.

Bradley subsequently filed case flow requests asking
the court to clarify a schedule for resolving the universi-
ty’s motion for summary judgment in light of his pending
motion for an extension of time. On May 3, 2021, a
status conference was held, off the record, to address
Bradley’s case flow requests and set deadlines for the
parties to submit all motions and memoranda relating
to the discovery dispute, prior to the court ruling on
the university’s motion for summary judgment. The uni-
versity and Bradley agreed that, on the basis of the
discussions at the status conference, any motions and
memoranda in favor of a second round of depositions
were to be filed by May 11, 2021, and any opposition
to a second round of depositions was to be filed by
May 18, 2021.

According to this agreed upon schedule, Bradley filed
a memorandum of law in support of his motion to com-
pel a second round of depositions of Campbell and

9 The motion stated: ‘‘Pursuant to Practice Book §17-45, [Bradley], in the
above-captioned matter hereby requests the same sixty (60) day extension
of time requested by [St. Hilaire], on March 2, 2021.’’ St. Hilaire’s motion
for an extension of time stated that, ‘‘[w]hile the parties have engaged in
extensive discovery to date, there remains certain issues unresolved includ-
ing, it appears, the need for further depositions . . . . [Bradley has] . . .
moved to compel further depositions in light or a recent disclosure by [the
university] . . . [and the] anticipated evidence . . . would prove useful in
opposing [the university’s] motion for summary judgment.’’



Page 104A CONNECTICUT LAW JOURNAL March 7, 2023

12 MARCH, 2023 218 Conn. App. 1

Bradley v. Yovino

Wielk on May 7, 2021. Bradley primarily incorporated
his arguments from his previous motions to compel and
argued that additional depositions were necessary to
inquire into their knowledge of the prior rumor. On
May 18, 2021, the university filed a motion for a protec-
tive order and objection to Bradley’s motion to compel
a second round of depositions of Wielk and Campbell.
The university’s motion primarily incorporated its argu-
ments from its previous motions for protective orders
and objections on the matter but also argued that the
prior rumor documents were not responsive to Brad-
ley’s discovery requests and, therefore, their disclosure
did not justify additional depositions.

Two days after all motions, objections, and memoran-
dum were due, the court, on May 20, 2021, denied Brad-
ley’s motion for an extension of time.10 On July 15, 2021,
the court sustained the university’s renewed objection
to Bradley’s motion to compel a second round of deposi-
tions of Wielk and Campbell and granted the university’s
motion for a protective order, effectively denying Brad-
ley’s motion to compel.11

Bradley did not file an objection to the motion for
summary judgment by March 15, 2021, the date he was
required to do so by the court’s scheduling order, and
he never received any additional extensions of time.
On July 26, 2021, the court granted the university’s

10 The court did not provide an explanation regarding why it was denying
the motion for a continuance, and Bradley never asked the court to articulate
its reasons.

11 In sustaining the university’s renewed objection to Bradley’s motion to
compel, the court stated: ‘‘This court adopts the reasoning set forth by the
court in Wheelis v. Backus Hospital Corp., Superior Court, judicial district
of New London, [Docket No. CV-14-6022485-S (January 20, 2017)], in denying
a motion for a continued deposition despite the fact that there might have
been new information potentially to be had after the depositions of the
witnesses Campbell and [Wielk] were completed. [The] defendant’s motion
for [a] protective order is granted. [The] defendant’s objection to [the]
plaintiff’s motion to compel is sustained.’’
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unopposed motion for summary judgment directed at
Bradley’s breach of contract count. In granting the
motion for summary judgment, the court concluded that
the student handbook created an enforceable contract
between the university and its students but that the
handbook authorized the university’s immediate sus-
pension of students facing allegations of serious crimi-
nal activity without further investigation. The court also
concluded that the affidavit from Wielk, which the uni-
versity submitted in support of its motion for summary
judgment, evidenced that Wielk had suspended Bradley
only after learning that he was facing an allegation of
serious criminal activity. For these reasons, and in light
of the lack of contrary evidence, the court concluded
that there was no genuine issue of material fact as
to whether the university breached its contract with
Bradley by suspending him. Accordingly, the court ren-
dered summary judgment in favor of the university.

Bradley subsequently filed a motion for reargument,
arguing that the court should reconsider its denial of
his motion to compel because the court abused its dis-
cretion in declining to permit additional depositions in
light of the fact that he did not have the prior rumor
documents at the time the first depositions were con-
ducted. Bradley also argued that the motion for sum-
mary judgment was granted in violation of Practice
Book § 11-18 because Bradley had not been provided
an opportunity for oral argument. The university filed
an objection to Bradley’s motion for reargument and,
on October 12, 2021, the court denied Bradley’s motion
for reargument without further explanation.12 This

12 As previously discussed, the court also granted the university’s separate
motion for summary judgment directed at the breach of contract claim
brought against it by St. Hilaire. St. Hilaire also filed a motion for reargument,
which the court granted on December 21, 2021, as it pertained to the court’s
granting of the university’s motion for summary judgment with respect to
St. Hilaire’s breach of contract claim. In granting reargument, the court
concluded that counsel for St. Hilaire reasonably understood the court’s
consideration of the motion for summary judgment to be deferred until after
the court rendered its decisions on the discovery dispute.
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appeal followed. Additional facts will be set forth as
necessary.

I

We first consider Bradley’s argument that the court
abused its discretion by effectively denying his motion
to compel a second round of depositions of Wielk and
Campbell and his related motion for an extension of
time to respond to the university’s motion for summary
judgment. Bradley argues that the court should have
granted the motions because of the university’s purport-
edly late disclosure of the prior rumor documents. In
response, the university argues that the court did not
abuse its discretion because the prior rumor documents
were not responsive to Bradley’s discovery requests
and, therefore, it did not disclose them ‘‘late.’’ Alterna-
tively, the university argues that, even if the court had
granted Bradley’s motion to compel and motion for an
extension of time, further depositions would not have
helped him establish that the university breached the
student handbook and, in turn, would not have aided
him in opposing the university’s motion for summary
judgment. We agree with the university and conclude
that, because Bradley has failed to identify the discov-
ery request, if any, to which the prior rumor documents
were responsive, Bradley cannot establish that the
court abused its discretion by denying his motions to
compel and for an extension of time. Even if we were
to conclude that the court abused its discretion, which
it did not, Bradley was not harmed by his inability to
conduct a second round of depositions of Wielk and
Campbell regarding the prior rumor documents because
it would not have likely affected the result.

The relevant standard of review is well established.
‘‘We have long recognized that the granting or denial
of a discovery request rests in the sound discretion of
the [trial] court, and is subject to reversal only if such
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an order constitutes an abuse of that discretion. . . .
[I]t is only in rare instances that the trial court’s decision
will be disturbed. . . . Therefore, we must discern
whether the court could [have] reasonably conclude[d]
as it did.’’ (Internal quotation marks omitted.) Barry v.
Quality Steel Products, Inc., 280 Conn. 1, 16–17, 905
A.2d 55 (2006). Similarly, a trial court’s denial of a
motion for an extension of time to respond to a motion
for summary judgment is reviewed for an abuse of dis-
cretion. See Goody v. Bedard, 200 Conn. App. 621, 626–
27, 241 A.3d 163 (2020).

‘‘As with any discretionary action of the trial court,
appellate review requires every reasonable presump-
tion in favor of the action, and the ultimate issue for
us is whether the trial court could have reasonably
concluded as it did. . . . Under an abuse of discretion
standard, a court’s decision must be legally sound and
[the court] must [have] honest[ly] attempt[ed] . . . to
do what is right and equitable under the circumstances
of the law, without the dictates of whim or caprice.’’
(Citations omitted; internal quotation marks omitted.)
Gianetti v. Neigher, 214 Conn. App. 394, 437–38, 280
A.3d 555, cert. denied, 345 Conn. 963, 285 A.3d 390
(2022). The appellant has the burden to provide this
court with a record from which we can review any
alleged abuse of discretion. See Misata v. Con-Way
Transportation Services, Inc., 106 Conn. App. 736, 744–
45, 943 A.2d 537 (2008) (‘‘[i]t is incumbent upon the
appellant to take the necessary steps to sustain its bur-
den of providing an adequate record for appellate
review’’ (internal quotations marks omitted)).

‘‘[I]n order to establish reversible error in nonconsti-
tutional claims, the [appellant] must prove both an
abuse of discretion and harm . . . .’’ (Internal quota-
tion marks omitted.) Cunniffe v. Cunniffe, 141 Conn.
App. 227, 235, 60 A.3d 1051, cert. denied, 308 Conn. 934,
66 A.3d 497 (2013). ‘‘The harmless error standard in a
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civil case is whether [an] improper ruling would likely
affect the result. . . . In the absence of a showing that
the [claimed error] would have affected the final result,
its [error] is harmless.’’ (Internal quotation marks omit-
ted.) Kalams v. Giacchetto, 268 Conn. 244, 249–50, 842
A.2d 1100 (2004).

A

We first address whether Bradley has demonstrated
that the court abused its discretion in denying his
motion to compel and motion for an extension of time.
We conclude that he has failed to provide this court
with an adequate record from which we can conclude
that the prior rumor documents were responsive to an
outstanding discovery request such that the university
failed to timely disclose them. Therefore, Bradley can-
not demonstrate that the court abused its discretion in
denying Bradley’s motions to compel and for an exten-
sion of time on the basis of the university’s alleged
delayed disclosure.

The discovery requests with which Bradley asserts
the university failed to comply on a timely basis are
not contained in the record before the trial court or in
the record on appeal. Bradley had numerous opportuni-
ties to make or supplement the record by providing the
trial court with his discovery requests that purportedly
required the university to disclose the prior rumor docu-
ments. Bradley repeatedly has failed to provide this
information. Bradley first argued, on January 8, 2021,
in his motion to compel a second round of depositions,
that the prior rumor documents were responsive to
discovery requests that he served on the university,
which he claimed improperly delayed in disclosing them
to him. Bradley also asserted the same claim in his May
7, 2021 memorandum of law. In support of his motions
to compel, Bradley attached a copy of the email sent
by the university with the prior rumor documents, but
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he did not provide the court with a copy of the particular
discovery request that purportedly required their disclo-
sure. In its email, the university stated only that the
documents ‘‘may’’ be responsive to discovery.

In its May 18, 2021 motion for a protective order and
objection to Bradley’s motion to compel, the university
argued that ‘‘[t]he documents that Bradley now claims
justify second depositions of [Wielk and Campbell] are
not responsive to any of Bradley’s requests for produc-
tion.’’ Bradley never subsequently indicated to the trial
court which discovery request, if any, required the uni-
versity to disclose the prior rumor documents.

On appeal, Bradley continues to maintain that the
prior rumor documents were responsive to discovery
and disclosed late by the university. Bradley, however,
again failed to include his discovery requests in the
appendix to his brief and has not directed our attention
to where they may be found in the record. In his princi-
pal brief on appeal, Bradley again does not specify
which of his discovery requests required the disclosure
of the prior rumor documents. Moreover, even though
the university’s brief on appeal discussed this lacuna
in the record, Bradley entirely failed to respond to this
argument in his reply brief. Finally, during oral argu-
ment before this court, Bradley’s counsel was asked to
address the university’s argument that the prior rumor
documents were not encompassed by Bradley’s discov-
ery requests. In response, Bradley’s counsel failed to
provide any support for his argument that the prior
rumor documents were responsive to any particular
discovery request. Instead, Bradley’s counsel simply
directed this court to the email sent by the university
with the prior rumor documents, which stated that the
documents ‘‘may’’ be responsive.

Because Bradley cannot establish that his discovery
requests required the university to disclose the prior
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rumor documents, he has failed to demonstrate that
the university did not disclose responsive documents
on a timely basis. Moreover, because Bradley’s argu-
ment that the court abused its discretion by denying
his motions to compel and for an extension of time is
based solely on the university’s purportedly late disclo-
sure, his claim necessarily fails.

B

Even if we conclude, which we do not, that the court
abused its discretion by denying Bradley’s motions, we
are not persuaded that he was harmed because he has
failed to establish that an opportunity to conduct a
second round of depositions of Wielk and Campbell was
reasonably likely to have affected the court’s decision
to render summary judgment against him.

It is well established that ‘‘[t]he pleadings determine
which facts are relevant and frame the issues for sum-
mary judgment proceedings or for trial.’’ White v. Mazda
Motor of America, Inc., 313 Conn. 610, 621, 99 A.3d 1079
(2014). The gravamen of Bradley’s claim, as pleaded in
his complaint, is that the university breached its con-
tract by immediately suspending Bradley as a result of
Yovino’s sexual assault allegations before it investi-
gated those allegations. Specifically, Bradley pleaded
in the operative complaint only that ‘‘[the university]
breached its contract with Bradley as a [university]
student when, on October 18, 2016, without any investi-
gation, and based on the unilateral accusation of a Cau-
casian female student, it immediately suspended [Brad-
ley] . . . and barred him from campus. . . .’’ In other
words, Bradley’s theory of liability in this case is that
the student handbook constituted a contract between
the university and himself and that, in order to avoid
breaching that contract, the university was obligated
to investigate the truthfulness of Yovino’s accusation
of sexual assault before making a determination as to
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whether to suspend Bradley from the university. Brad-
ley never alleged in any of the complaints he filed that
the university’s awareness of facts relating to unsub-
stantiated rumors that he previously sexually assaulted
another student played any role in the university’s deci-
sion to suspend him immediately and without investiga-
tion after it learned of the sexual assault allegations
against Bradley reported by Yovino to the Bridgeport
Police Department. In our view, facts relating to the
prior rumors have little to no bearing on Bradley’s
breach of contract claim as pleaded and would not have
raised a genuine issue of material fact that would have
defeated summary judgment in favor of the university.

Importantly, Bradley had the opportunity to amend
his complaint and plead new theories of liability or
allege additional facts after learning of the university’s
knowledge of the prior rumor, but he failed to do so.
Specifically, the university disclosed to Bradley the doc-
uments relating to the prior rumor on November 17,
2020. On January 11, 2021, Bradley filed an amended
complaint that did not articulate any theory of liability
different from the one he previously had pleaded. Nor
did he allege that the university had acted improperly
or in breach of its contractual obligations because of
its knowledge of the unsubstantiated rumors of a prior
sexual assault. As we discuss at greater length in part
II of this opinion, the student handbook permits the
university to suspend a student facing allegations of
serious criminal conduct without first investigating the
veracity of those allegations. The undisputed facts dem-
onstrate that Yovino made such an allegation and that
the university acted in a manner authorized by the stu-
dent handbook. The existence of a prior rumor and the
university’s knowledge of it does not vitiate that fact.
Accordingly, we are not persuaded that, even if the
court should have permitted the additional discovery,
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Bradley was harmed by his inability to depose further
Wielk and Campbell.

II

Bradley next claims that, because a motion for sum-
mary judgment is arguable as a matter of right pursuant
to Practice Book § 11-18, the court improperly failed
to provide him with an opportunity for oral argument
before rendering summary judgment.13 The university
argues, in part, that any procedural error was harmless
because the court properly granted its motion for sum-
mary judgment and Bradley has failed to demonstrate
that oral argument likely would have affected that
result. We agree with the university that the court’s
procedural error was harmless because Bradley has
failed to demonstrate, under the circumstances of this
case, that oral argument likely would have resulted in
the court denying the motion for summary judgment.

The following procedural history is relevant to Brad-
ley’s claim. On February 1, 2021, the university filed its
motion for summary judgment with respect to Bradley’s

13 Bradley further contends that the court improperly rendered summary
judgment because there was a ‘‘temporary stay’’ on the adjudication of the
motion until the court resolved the discovery dispute regarding a second
round of depositions. Bradley contends that, at the May 3, 2021 status
conference, the court ‘‘unequivocally stayed the motion for summary judg-
ment in order to resolve the ongoing discovery dispute . . . .’’ This claim
fails for two reasons.

First, Bradley has not provided any citations to the record demonstrating
that the court had implemented a ‘‘temporary stay’’ on the motion for sum-
mary judgment. Our independent review of the record has not revealed any
evidence of a temporary stay. Second, even if Bradley was correct in assum-
ing that a temporary stay was in place, that stay would have been in effect
only until the discovery dispute was resolved. Bradley acknowledges that
the court granted the university’s motion for a protective order and sustained
the objection to Bradley’s motion to compel a second round of depositions
on July 15, 2021. Therefore, even if any adjudication of the university’s
motion for summary judgment was stayed until the court resolved the discov-
ery dispute, the temporary stay ended on July 15, 2021, when the court
effectively denied Bradley’s motion to compel.
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breach of contract claim. According to the court’s
scheduling order, any opposition to the motion was due
by March 15, 2021. On March 4, 2021, Bradley filed a
motion for an extension of time, which was denied on
May 20, 2021. The court did not provide an explanation
for its order denying the motion, and Bradley did not
request an articulation.

On July 20, 2021, after the court resolved the discov-
ery dispute by declining to permit a second round of
depositions, the university reclaimed its motion for
summary judgment to the short calendar. The motion
appeared on the short calendar for August 2, 2021.
According to the marking rules found on the short calen-
dar, the dates on which a party was permitted to mark
a motion were from July 27, 2021, to July 29, 2021.

Bradley failed to file any opposition to the university’s
motion for summary judgment between May 20, 2021,
the date Bradley’s continuance request was denied, and
July 20, 2021, when the university reclaimed its motion
to the short calendar. Moreover, Bradley did not oppose
the motion by filing an affidavit that additional discov-
ery was needed pursuant to Practice Book § 17-47.14

On July 26, 2021, prior to the date short calendar
markings were due, the court granted the university’s
unopposed motion for summary judgment on count four
of Bradley’s operative complaint. In rendering summary
judgment, the court first determined that the student
handbook created an enforceable contract between the
university and its students. The court then reviewed
the language of the student handbook and the other

14 Practice Book § 17-47 provides: ‘‘Should it appear from the affidavits
of a party opposing the motion that such party cannot, for reasons stated,
present facts essential to justify opposition, the judicial authority may deny
the motion for judgment or may order a continuance to permit affidavits
to be obtained or discovery to be had or may make such other order as
is just.’’
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evidence and affidavits the university submitted in sup-
port of its motion. ‘‘In his November 1, 2019 affidavit,
[Wielk] stated that [o]n October 17, 2016, I met with
[Cotto] [and Cotto] told me that [Yovino] . . . reported
that two [of the university’s] students had sexually
assaulted her at an off campus party. [Cotto] . . .
informed me that . . . the victim had identified the
men as . . . Bradley and . . . St. Hilaire. . . . In [the
university’s] interim suspension letter, sent by [Wielk]
to [Bradley] . . . Wielk wrote, in relevant part: I am
writing to inform you that based on an allegation of
sexual assault that has been filed with both [the univer-
sity] and the Bridgeport Police Department . . . you
are hereby [s]uspended effective immediately . . . .
As such, pending an investigation and, if necessary, a
disciplinary hearing, you are not allowed on the prem-
ises of [the university] . . . .’’ (Internal quotation
marks omitted.)

On the basis of this evidence, the court concluded
that ‘‘it is undisputed that [Wielk] became aware, upon
meeting [Cotto] on October 17, 2016, that Yovino had
reported to the Bridgeport Police Department that she
was sexually assaulted by Bradley and St. Hilaire. . . .
It is undisputed that [Wielk] subsequently suspended
[Bradley] on October 18, 2016, and that he specifically
cited Yovino’s allegation of sexual assault as the basis
for [Bradley’s] immediate suspension. . . . The [stu-
dent handbook] expressly and unambiguously author-
ized [Wielk], as the dean of students, to suspend stu-
dents who were facing allegations of serious criminal
activity . . . . [I]t was within [Wielk’s] discretion and
right to impose an immediate suspension from resi-
dency and/or partial or full academic suspension from
[the university] until a student conduct hearing can be
scheduled. . . . This court finds that there is no genu-
ine issue of material fact that [Wielk] suspended [Brad-
ley] upon learning that he was facing an allegation of
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serious criminal activity.’’ (Internal quotation marks
omitted.)

We begin by setting forth the standard of review and
legal principles relevant to Bradley’s claim. ‘‘Practice
Book [§ 17-49] provides that summary judgment shall
be rendered forthwith if the pleadings, affidavits and
any other proof submitted show that there is no genuine
issue as to any material fact and that the moving party
is entitled to judgment as a matter of law. . . . In decid-
ing a motion for summary judgment, the trial court must
view the evidence in the light most favorable to the
nonmoving party. . . . The party seeking summary
judgment has the [initial] burden of showing the
absence of any genuine issue [of] material facts which,
under applicable principles of substantive law, entitle
him to a judgment as a matter of law . . . .’’ (Internal
quotation marks omitted.) Deming v. Nationwide
Mutual Ins. Co., 279 Conn. 745, 756–57, 905 A.2d 623
(2006). ‘‘Once the moving party has met its burden,
however, the opposing party must present evidence that
demonstrates the existence of some disputed factual
issue.’’ (Internal quotation marks omitted.) Bayview
Loan Servicing, LLC v. Frimel, 192 Conn. App. 786,
792–93, 218 A.3d 717 (2019). ‘‘[T]he party opposing such
a motion must provide an evidentiary foundation to
demonstrate the existence of a genuine issue of material
fact. . . . A material fact . . . [is] a fact which will
make a difference in the result of the case. . . . [T]he
scope of our review of the trial court’s decision to grant
the . . . motion for summary judgment is plenary.’’
(Internal quotation marks omitted.) Deming v. Nation-
wide Mutual Ins. Co., supra, 757.

‘‘The elements of a breach of contract claim are the
formation of an agreement, performance by one party,
breach of the agreement by the other party, and dam-
ages.’’ (Internal quotation marks omitted.) Meyers v.
Livingston, Adler, Pulda, Meiklejohn & Kelly, P.C., 311
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Conn. 282, 291, 87 A.3d 534 (2014). ‘‘[T]he intent of the
parties is to be ascertained by a fair and reasonable
construction of the written words and . . . the lan-
guage used must be accorded its common, natural, and
ordinary meaning and usage where it can be sensibly
applied to the subject matter of the [writing]. . . .
Where the language of the [writing] is clear and unam-
biguous, the [writing] is to be given effect according to
its terms.’’ (Internal quotation marks omitted.) Connect-
icut National Bank v. Rehab Associates, 300 Conn. 314,
319, 12 A.3d 995 (2011).

Practice Book § 11-18 (a) provides in relevant part:
‘‘Oral argument is at the discretion of the judicial author-
ity except as to . . . motions for summary judgment
. . . and/or hearing on any objections thereto. For
those motions, oral argument shall be a matter of right,
provided: (1) the motion has been marked ready in
accordance with the procedure that appears on the
short calendar on which the motion appears, or (2) a
nonmoving party files and serves on all other parties
. . . a written notice stating the party’s intention to
argue the motion . . . . Such a notice shall be filed on
or before the third day before the date of the short
calendar date . . . .’’ Finally, the legal principles per-
taining to harmless error analysis set forth in part I of
this opinion are also applicable to Bradley’s claim of
procedural error.

The court adjudicated the motion for summary judg-
ment without providing the parties with an opportunity
to mark the motion according to the schedule set forth
in the short calendar on which the motion appeared.
Bradley also had a right to oral argument on the motion
pursuant to Practice Book § 11-18 (a) and this right was
improperly denied.

To prevail on his claim of procedural error, however,
Bradley must also demonstrate that the court’s errone-
ous actions likely affected the result. See Kraus v. New-
ton, 211 Conn. 191, 195, 558 A.2d 240 (1989) (ruling must
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be both erroneous and harmful to constitute reversible
error); Wasilewski v. Commissioner of Transporta-
tion, 152 Conn. App. 560, 570, 99 A.3d 1181 (2014) (court
applied harmless error analysis to Practice Book § 11-
18 motion).15 Bradley has not demonstrated that the
court’s failure to provide oral argument on the motion
likely affected the court’s decision rendering summary
judgment as to his breach of contract claim against the
university. Accordingly, we cannot conclude that the
court committed reversible error.

It is clear from our plenary review of the record that
the university met its initial burden in establishing that
there was no genuine issue of material fact that the
university breached its contract by suspending Bradley
without investigating Yovino’s allegations. Bradley
alleges, and there is no dispute that, the student hand-
book formed an enforceable contract between Bradley
and the university. Therefore, we must first look to the
language of the student handbook to determine the
parties’ respective rights and obligations. The student
handbook states: ‘‘In the event that the Dean of Students
deems it necessary in order to preserve the benefit
and welfare of the [the university] community and the
individual student(s), he/she . . . reserves the right to
impose an immediate suspension from residency and/
or partial or full academic suspension from [the univer-
sity] until a student conduct hearing can be scheduled.
. . . [T]he Dean of Students or designee may impose
restrictions and/or separate a student from the commu-
nity pending the scheduling of a campus hearing on
alleged violation(s) of the Code [of Student Conduct
and Community Standards] when a student represents
a threat of serious harm to others, [or] is facing allega-
tions of serious criminal activity . . . . During an

15 On appeal, Bradley does not argue that the court committed structural
error by denying him oral argument on the motion for summary judgment.
Nor does he argue that the court deprived him of his constitutional rights.
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interim suspension, a student may be denied access
to [the university’s] housing and/or [the university’s]
campus/facilities/events. As determined appropriate by
the Dean of Students or designee, this restriction may
include classes and/or all other University activities or
privileges for which the student might otherwise be
eligible.’’ (Emphasis added.) The policy on sexual mis-
conduct included in the student handbook states: ‘‘The
Title IX Coordinator in coordination with the Dean of
Students will initiate an immediate response to separate
the Complainant and Respondent from engaging each
other in common areas, residence halls, campus build-
ings, and student activities . . . . Nothing herein shall
preclude an immediate suspension in order to preserve
the safety of the campus community . . . .’’

The language of the student handbook, considered
as a whole, clearly authorizes the dean of students to
suspend immediately a student if the dean of students
deems it necessary to preserve the benefit and welfare
of the university’s community. The student handbook
further authorizes the dean of students to suspend a
student ‘‘facing allegations of serious criminal activity.’’
Such a suspension may include denying the student
access to campus, events, and classes when the dean
of students determines that such a restriction is appro-
priate. Read together, the language of the handbook
prioritizes the welfare and safety of the university’s
community and gives the dean of students discretion
to act as necessary to serve this purpose. This broad
discretion explicitly includes imposing an immediate
suspension, when such an action is deemed necessary
by the dean.

The university further established that Wielk, in his
position as the dean of students, suspended Bradley
because he was facing an allegation of serious criminal
activity—the purported sexual assault of Yovino. In
Wielk’s affidavit submitted in support of the university’s
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motion for summary judgment, Wielk stated that, on
October 17, 2016, he met with Cotto who informed him
that, over the previous weekend, Yovino had reported
to Bridgeport police that she had been sexually
assaulted by Bradley and St. Hilaire. Wielk further
attested that, on the basis of the information he received
from Cotto, he imposed an immediate suspension on
Bradley pending an investigation and, if necessary, a
disciplinary proceeding.

Given Wielk’s affidavit and the clear contractual lan-
guage that authorizes Wielk to suspend immediately
a student to preserve the benefit and welfare of the
university community and to suspend students facing
allegations of serious criminal activity, it is apparent
that Wielk was authorized to immediately suspend
Bradley without first investigating Yovino’s allegations.

Wielk suspended Bradley due to an allegation of sex-
ual assault, made by another student, that was filed
with the Bridgeport Police Department. This allegation
of sexual assault established not only that Bradley was
facing allegations of serious criminal activity, but that,
if true, Bradley posed a risk to the welfare of the univer-
sity community due to the possibility that he had
inflicted serious harm on another student. Rather than
requiring Wielk first to substantiate this allegation, dur-
ing which time the university community’s welfare
could potentially be at risk, the student handbook pro-
vided Wielk with discretion to immediately suspend the
alleged perpetrator. Finally, it is important to note that
the student handbook does not contain any language
obligating the university to investigate allegations of
serious criminal activity before suspending the student.

Under these circumstances, Wielk clearly was author-
ized to immediately suspend Bradley because he was
facing an allegation of sexually assaulting another stu-
dent. Therefore, the university met its initial burden in
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establishing that there was no genuine issue of material
fact that the university had not breached its contract
when Wielk immediately suspended Bradley prior to
any investigation.

Because the university met its initial burden, the bur-
den then shifted to Bradley to show, on the basis of a
timely submission of evidentiary materials, that a genu-
ine issue of material fact existed in order to defeat
the university’s motion. During the approximately six
month period after the motion for summary judgment
was filed and before it was granted, Bradley did not
file any opposition to the motion and, therefore, failed
to meet his burden to defeat the motion for summary
judgment. See Bayview Loan Servicing, LLC v. Frimel,
supra, 192 Conn. App. 794–95 (court must first consider
whether summary judgment movant met initial burden
before granting summary judgment on basis that oppos-
ing party failed to file any objection); see also Chase
Home Finance, LLC v. Scroggin, 194 Conn. App. 843,
856 n.7, 222 A.3d 1025 (2019) (‘‘it is only upon the satis-
faction of a summary judgment movant’s initial burden
that the burden shifts to the nonmovant to demonstrate,
on the basis of a timely submission of an evidentiary
showing, that there exists a genuine issue of material
fact to defeat summary judgment’’).16 In light of this
procedural posture and our independent review of the

16 We note that in Bayview Loan Servicing, LLC, and Chase Home
Finance, LLC, this court held that the trial court’s failure to provide oral
argument on a party’s motion for summary judgment constituted reversible
error. See Chase Home Finance, LLC v. Scroggin, supra, 194 Conn. App.
857; Bayview Loan Servicing, LLC v. Frimel, supra, 192 Conn. App. 796–97.
The trial court’s rulings on the moving party’s motions for summary judgment
in Bayview Loan Servicing, LLC, and Chase Home Finance, LLC, are
distinguishable from the present case because, in those cases, the trial court
failed to consider whether the moving party met its burden in establishing
that there was no genuine issue of material fact and, instead, granted the
motions solely on the ground that no timely opposition to the motions had
been filed. Chase Home Finance, LLC v. Scroggin, supra, 850, 859; Bayview
Loan Servicing, LLC v. Frimel, supra, 794–95.;
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record, we are not persuaded that oral argument on
the university’s motion for summary judgment likely
would have resulted in a decision other than the one
granting the motion in favor of the university. Accord-
ingly, the court’s improper denial of oral argument was
harmless and Bradley’s claim fails.

III

Finally, Bradley claims that the court abused its dis-
cretion by denying his motion for reargument of his
motion to compel and the summary judgment rendered
against him because, after denying his motion, the court
subsequently granted St. Hilaire’s motion for reargu-
ment of the summary judgment rendered against St.
Hilaire. Bradley argues that this disparate treatment
was an abuse of discretion because St. Hilaire’s and
Bradley’s reargument motions set forth the same legal
arguments. We disagree.

The relevant legal principles and standard of review
are well established. ‘‘[T]he purpose of a reargument
is . . . to demonstrate to the court that there is some
decision or some principle of law which would have a
controlling effect, and which has been overlooked, or
that there has been a misapprehension of facts. . . .
It also may be used to address [alleged inconsistencies
in the trial court’s memorandum of decision as well
as] claims of law that the [movant] claimed were not
addressed by the court. . . . [A] motion to reargue
[however] is not to be used as an opportunity to have
a second bite of the apple [or to present additional
cases or briefs which could have been presented at the
time of the original argument] . . . .’’ (Internal quota-
tion marks omitted.) Klass v. Liberty Mutual Ins. Co.,
341 Conn. 735, 741, 267 A.3d 847 (2022).

‘‘We review a trial court’s decision to deny a litigant’s
motion for reargument and reconsideration for an abuse
of discretion. . . . [A]s with any discretionary action
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of the trial court, appellate review requires every rea-
sonable presumption in favor of the action, and the
ultimate issue for us is whether the trial court could
have reasonably concluded as it did. . . . In addition,
where a motion is addressed to the discretion of the
court, the burden of proving an abuse of that discretion
rests with the appellant.’’ (Citations omitted; internal
quotation marks omitted.) Carriage House I-Enfield
Assn., Inc. v. Johnston, 160 Conn. App. 226, 236, 124
A.3d 952 (2015). ‘‘We will find that such an abuse of
discretion exists when the court’s decision creates a
miscarriage of justice.’’ Campbell v. Plymouth, 74 Conn.
App. 67, 85, 811 A.2d 243 (2002).

In his motion for reargument, Bradley raised the same
challenges that we have rejected in resolving his prior
claims pertaining to the court’s effective denial of his
motion to compel; see part I of this opinion; and the
court’s rendering of summary judgment. See part II of
this opinion. Because we have concluded that the
court’s denial of Bradley’s motion to compel and its
rendering of summary judgment against him did not
constitute reversible error, we further conclude that
the court’s denial of Bradley’s motion for reargument
was not an abuse of its discretion. See LendingHome
Marketplace, LLC v. Traditions Oil Group, LLC, 209
Conn. App. 862, 873, 269 A.3d 195, cert. denied, 343
Conn. 927, 281 A.3d 1187 (2022) (‘‘[b]ecause there was
no error in the court’s ruling, we also conclude that
the court did not abuse its discretion in denying the
defendant’s motion to reargue/reconsider); see also
Campbell v. Plymouth, supra, 74 Conn. App. 85–86
(court’s denial of motion to reargue summary judgment
motion not abuse of its discretion because court prop-
erly granted party’s motion for summary judgment).

The sole new argument that Bradley raises in support
of his claim that the court abused its discretion in deny-
ing his motion for reargument is that the court granted
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St. Hilaire’s motion for reargument, which relied on the
same arguments that Bradley made in his motion, and
the court has provided no explanation for this disparate
treatment. Bradley, however, has the burden to estab-
lish that the court abused its discretion. The court
denied Bradley’s motion without articulating the basis
for its decision and Bradley did not file a motion for
articulation pursuant to Practice Book § 66-5. See, e.g.,
Hartford v. Pan Pacific Development (Connecticut),
Inc., 61 Conn. App. 481, 488–89, 764 A.2d 1273 (2001);
see also Practice Book § 61-10. Furthermore, as the
university argues, Bradley’s and St. Hilaire’s cases were
in different procedural positions. In particular, the court
had denied Bradley’s motion for an extension of time
prior to rendering summary judgment against him, but
the court had not denied St. Hilaire’s motion for an
extension of time prior to rendering summary judgment
against him. On the basis of this record, the court’s
dissimilar treatment of Bradley’s and St. Hilaire’s
motions for reargument is not enough for us to conclude
that the court’s denial of Bradley’s motion was a miscar-
riage of justice.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. TRAVIS
WAYNE ARMSTRONG

(AC 44561)

Bright, C. J., and Cradle and Suarez, Js.

Syllabus

Pursuant to statute (§ 53a-134 (a) (4)), a person is guilty of robbery in the
first degree when, inter alia, in the course of the commission of the
crime of robbery, he threatens the use of what he represents by his
words or conduct to be a firearm.
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Convicted of the crime of attempt to commit robbery in the first degree,
the defendant appealed to this court, claiming, inter alia, that the evi-
dence was insufficient to prove beyond a reasonable doubt that he was
guilty of attempted robbery. The defendant walked to the front counter
at a fast-food restaurant and demanded $20. While he spoke with the
employee, W, at the counter, his right hand was located near his right
hip, partially under a hoodie he was wearing, and he moved his hand
up and down. The defendant repeated his demand for money, and threw
a plastic bag across the counter, which landed on the floor beside W.
After W did not make any move to open the cash register, the defendant
walked out of the restaurant. During the incident, W observed a cell
phone clip on the defendant’s belt as well as an object with a black
handle near his belt. At trial, the state’s theory of the case was that the
defendant had threatened what he represented to be a handgun during
his encounter with W, which lasted for approximately thirty seconds.
Held that the state did not satisfy its burden of proving beyond a reason-
able doubt that the defendant took a substantial step in the commission
of an attempted robbery because the evidence did not support a finding
that the defendant threatened the use of what he represented by his
words or conduct to be a firearm, one of the necessary elements of
attempted robbery in the first degree: the evidence showed that the
defendant demanded money to which he was not entitled, but he did
not threaten explicitly to physically injure W and did not explicitly
threaten to do so by means of the use of a handgun, nor did the defendant
explicitly direct W’s attention to any object in his possession or indicate
that he possessed a handgun, and, considering the totality of the circum-
stances, the jury could have reasonably interpreted the defendant’s
statements as a threat to cause W physical harm, but, standing alone,
the statements could not have reasonably been interpreted as a threat to
use a specific object, namely, a handgun, to cause such harm; moreover,
although there is no requirement that a threat to use a firearm be
explicitly uttered, consideration of the defendant’s accompanying con-
duct did not lead to a different conclusion, for the evidence of the
defendant’s conduct during his brief encounter with W did not permit
a reasonable inference that his threat to do harm encompassed a threat
to do harm with a handgun, as W did not describe an item in the
defendant’s possession that objectively resembled a handgun, nor did
she testify that the defendant had made use of an object in his possession
in the same way one would make use of a handgun, such as pointing
an object at her in the way in which one would point a handgun at
another person; furthermore, it would have been entirely speculative for
the jury to premise a finding that the defendant specifically threatened
to use a handgun solely on the fact that W observed an object with a
black handle near the defendant’s belt, as the jury reasonably could
have inferred that the defendant engaged in the movements that W
described in order to draw W’s attention to that area of his body while
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he was demanding money from her, but it could not have reasonably
inferred from this evidence, viewed in isolation or in light of the evidence
as a whole, that the defendant intended to convey that he was in posses-
sion of a handgun as opposed to any other object or weapon.

Argued November 2, 2022—officially released March 7, 2023

Procedural History

Two part substitute information charging the defen-
dant, in the first part, with the crime of attempt to
commit robbery in the first degree, and, in the second
part, with being a persistent felony offender and having
displayed, threatened the use of, or represented by his
words or conduct that he possessed a firearm during
the commission of a felony, brought to the Superior
Court in the judicial district of Windham, geographical
area number eleven, and tried to the jury before Spell-
man, J.; verdict and judgment of guilty, from which the
defendant appealed to this court. Reversed; judgment
directed.

Pamela S. Nagy, supervisory assistant public
defender, with whom, on the brief, was Mark Rade-
macher, former assistant public defender, for the appel-
lant (defendant).

Denise B. Smoker, senior assistant state’s attorney,
with whom, on the brief, were Anne F. Mahoney, state’s
attorney, Andrew Slitt, assistant state’s attorney, and
Thadius L. Bochain, deputy assistant state’s attorney,
for the appellee (state).

Opinion

SUAREZ, J. The defendant, Travis Wayne Armstrong,
appeals from the judgment of conviction, rendered fol-
lowing a jury trial, of attempt to commit robbery in the
first degree in violation of General Statutes §§ 53a-49
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(a) (2)1 and 53a-134 (a) (4).2 The trial court, Spellman, J.,
enhanced the defendant’s sentence after the defendant
was adjudicated a persistent felony offender in violation
of General Statutes (Rev. to 2017) § 53a-40 (g),3 and
for his having ‘‘displayed, threatened the use of, or
represented by his words or conduct that he possessed
a firearm’’ during the commission of a class A, B, or C
felony, in violation of General Statutes § 53-202k,4 as he
was charged in two part B informations.5 The defendant
claims that (1) the court violated his right to self-repre-
sentation, (2) the court committed instructional error

1 General Statutes § 53a-49 (a) provides in relevant part: ‘‘A person is
guilty of an attempt to commit a crime if, acting with the kind of mental
state required for commission of the crime, he . . . (2) intentionally does
or omits to do anything which, under the circumstances as he believes them
to be, is an act or omission constituting a substantial step in a course of
conduct planned to culminate in his commission of the crime.’’

2 General Statutes § 53a-134 (a) provides in relevant part: ‘‘A person is
guilty of robbery in the first degree when, in the course of the commission
of the crime of robbery as defined in section 53a-133 or of immediate flight
therefrom, he or another participant in the crime . . . (4) displays or threat-
ens the use of what he represents by his words or conduct to be a pistol,
revolver, rifle, shotgun, machine gun or other firearm, except that in any
prosecution under this subdivision, it is an affirmative defense that such
pistol, revolver, rifle, shotgun, machine gun or other firearm was not a
weapon from which a shot could be discharged. . . .’’

3 General Statutes (Rev. to 2017) § 53a-40 (g) provides: ‘‘A persistent felony
offender is a person who (1) stands convicted of a felony other than a class
D felony, and (2) has been, at separate times prior to the commission of
the present felony, twice convicted of a felony other than a class D felony.’’

All references in this opinion to § 53a-40 are to the 2017 revision of
the statute.

4 General Statutes § 53-202k provides: ‘‘Any person who commits any class
A, B or C felony and in the commission of such felony uses, or is armed
with and threatens the use of, or displays, or represents by his words or
conduct that he possesses any firearm, as defined in section 53a-3, except
an assault weapon, as defined in section 53-202a, shall be imprisoned for a
term of five years, which shall not be suspended or reduced and shall
be in addition and consecutive to any term of imprisonment imposed for
conviction of such felony.’’

5 After returning its verdict with respect to the underlying charge, the jury
found that the state had proven beyond a reasonable doubt the factual bases
for the application of the sentence enhancement statutes. Thereafter, the
court imposed a total effective sentence of seventeen years of imprisonment.
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with respect to the essential elements of attempted
robbery, (3) the court improperly enhanced his sen-
tence pursuant to § 53a-40 (g), and (4) the state failed
to prove beyond a reasonable doubt that he was guilty
of attempted robbery. We agree with the defendant that
the state did not satisfy its burden of proving beyond
a reasonable doubt that he took a substantial step in
the commission of the offense because the evidence
did not support a finding that he displayed or threatened
the use of what he represented by his words or conduct
to be a firearm. Accordingly, we reverse the judgment
of conviction and remand the case to the trial court
with direction to render a judgment of acquittal.6

On the basis of the evidence presented at trial, the
jury reasonably could have found the following facts.
On May 17, 2018, the defendant arrived via automobile
at a McDonald’s fast-food restaurant in Willimantic. At
that time, shift manager Marzetta Williams was working
at the restaurant, as was Janel Burdzy, who was working
as a cashier at the restaurant’s drive-through window.
The defendant walked into the restaurant and went into
a restroom. He then walked to the front counter, where
he encountered Williams. The defendant stated: ‘‘Oh,
give me the money. I don’t want any problems.’’ The
defendant was wearing a gray hoodie. While he spoke
with Williams, his right hand was located near his right
hip, partially under the hoodie, and he moved his hand
up and down. Williams replied that she was unable to
open the cash register. The defendant stated, ‘‘I don’t
want any problems. I just need $20. Give me the money.’’
The defendant threw a plastic bag across the counter,
which landed on the floor beside Williams. After Wil-
liams did not make any move to open the register,
the defendant walked out of the restaurant. Williams

6 In light of our conclusion that the state failed to present sufficient evi-
dence to convict the defendant of attempted robbery, we need not address
the defendant’s other claims on appeal.
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immediately shouted to Burdzy, who was serving a cus-
tomer at the drive-through window, that ‘‘we just almost
got robbed.’’ Burdzy saw the defendant quickly enter
the passenger side of an automobile in the restaurant’s
parking lot, and she recorded the license plate. Williams
then called 911 to report the incident. During the inci-
dent, Williams observed a cell phone clip on the defen-
dant’s belt as well as an object with a black handle near
his belt. Although Williams did not observe a handgun,
and she did not inform the police that the defendant
was armed, she believed that he possessed a handgun
and that he would do ‘‘whatever’’ to get the money that
he demanded.

Although the defendant raises four claims in this
appeal, we first turn to the merits of his sufficiency of
the evidence claim, for he is entitled to a judgment of
acquittal if the evidence was insufficient to support his
conviction.7 See, e.g., State v. Bereis, 117 Conn. App.
360, 364, 978 A.2d 1122 (2009). ‘‘In [a defendant’s] chal-
lenge to the sufficiency of the evidence . . . [w]hether
we review the findings of a trial court or the verdict of
a jury, our underlying task is the same. . . . We first
review the evidence presented at trial, construing it in
the light most favorable to sustaining the facts expressly
found by the trial court or impliedly found by the jury.
We then decide whether, [on] the facts thus established
and the inferences reasonably drawn therefrom, the

7 Sufficiency of the evidence claims are reviewable on appeal, even if they
are unpreserved, because they implicate a defendant’s federal constitutional
right not to be convicted of a crime upon insufficient proof. See State v.
Ward, 76 Conn. App. 779, 795 n.8, 821 A.2d 822, cert. denied, 264 Conn. 918,
826 A.2d 1160 (2003). Nonetheless, we observe that the defendant raised
the present claim before the trial court in a motion for a judgment of acquittal
at the close of the state’s case-in-chief. Following the jury’s verdict, the
defendant filed a motion for a judgment of acquittal and a new trial. During
argument on that motion, defense counsel indicated that the defendant
wanted the court to ‘‘reconsider’’ the arguments made in support of the
prior motion for a judgment of acquittal. The court denied both motions.
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trial court or the jury could reasonably have concluded
that the cumulative effect of the evidence established
the defendant’s guilt beyond a reasonable doubt. . . .
[W]e give great deference to the [verdict] of the [jury]
because of its function to weigh and interpret the evi-
dence before it and to pass [on] the credibility of wit-
nesses. . . .

‘‘In evaluating evidence that could yield contrary
inferences, the trier of fact is not required to accept as
dispositive those inferences that are consistent with
the defendant’s innocence. . . . The trier [of fact] may
draw whatever inferences from the evidence or facts
established by the evidence it deems to be reasonable
and logical. . . . As we have often noted, proof beyond
a reasonable doubt does not mean proof beyond all
possible doubt . . . nor does proof beyond a reason-
able doubt require acceptance of every hypothesis of
innocence posed by the defendant that, had it been
found credible by the trier [of fact], would have resulted
in an acquittal. . . . On appeal, we do not ask whether
there is a reasonable view of the evidence that would
support a reasonable hypothesis of innocence. We ask,
instead, whether there is a reasonable view of the evi-
dence that supports the [jury’s] verdict of guilty.’’ (Cita-
tion omitted; internal quotation marks omitted.) State
v. Lori T., 345 Conn. 44, 72–73, 282 A.3d 1233 (2022).

Having set forth our standard of review, we turn to
the elements of the offense of which the defendant was
convicted. Section 53a-134 (a) provides in relevant part:
‘‘A person is guilty of robbery in the first degree when,
in the course of the commission of the crime of robbery
. . . or of immediate flight therefrom, he or another
participant in the crime . . . (4) displays or threatens
the use of what he represents by his words or conduct
to be a pistol, revolver, rifle, shotgun, machine gun or



Page 130A CONNECTICUT LAW JOURNAL March 7, 2023

38 MARCH, 2023 218 Conn. App. 31

State v. Armstrong

other firearm . . . .’’8 Because the defendant was
charged with attempt to commit robbery pursuant to
§ 53a-49 (a) (2), the state bore the burden of proving,
‘‘first, that the accused acted with the intent to commit
the crime . . . and, second, that the accused intention-
ally took action that constituted a ‘substantial step’
toward completion of the crime.’’ Small v. Commis-
sioner of Correction, 286 Conn. 707, 727, 946 A.2d 1203,
cert. denied sub nom. Small v. Lantz, 555 U.S. 975, 129
S. Ct. 481, 172 L. Ed. 2d 336 (2008).

In its long form information, the state charged the
defendant with attempt to commit robbery in the first
degree in that he ‘‘did, while in the course of . . .
attempting commission of a robbery . . . display or
threaten the use of what he represented to be a handgun
. . . .’’ At trial, however, the state’s theory of the case
was not that the defendant had displayed a handgun
during the attempted commission of the crime, but that
he had threatened the use of what he represented to
be a handgun during his encounter with Williams, which
lasted for approximately thirty seconds. The state also
argued that the defendant’s conduct amounted to an
attempted robbery because the defendant allegedly
took a substantial step toward, but did not actually,
obtain any money. Consistent with the evidence and
its theory of the case at trial, in this appeal, the state
does not argue that the evidence was sufficient to prove

8 General Statutes § 53a-133 defines the crime of robbery as follows: ‘‘A
person commits robbery when, in the course of committing a larceny, he
uses or threatens the immediate use of physical force upon another person
for the purpose of: (1) Preventing or overcoming resistance to the taking
of the property or to the retention thereof immediately after the taking; or
(2) compelling the owner of such property or another person to deliver up
the property or to engage in other conduct which aids in the commission
of the larceny.’’

General Statutes § 53a-119 provides in relevant part: ‘‘A person commits
larceny when, with intent to deprive another of property or to appropriate
the same to himself or a third person, he wrongfully takes, obtains or
withholds such property from an owner. . . .’’



Page 131ACONNECTICUT LAW JOURNALMarch 7, 2023

218 Conn. App. 31 MARCH, 2023 39

State v. Armstrong

beyond a reasonable doubt that the defendant displayed
a handgun during the attempted commission of the
crime or flight therefrom, but that he had threatened
the use of what he represented to be a handgun during
the attempted commission of the crime.

The defendant claims that the evidence was insuffi-
cient to prove that he threatened the use of what he
represented to be a handgun during the attempted com-
mission of the robbery. ‘‘In determining whether [a]
defendant threatened to use what he represented by
words or conduct to be a firearm, [t]he test is not
whether the defendant actually had a firearm . . . but
whether he displayed or threatened the use of what he
represented by his conduct to be a firearm.’’ (Citation
omitted; internal quotation marks omitted.) State v. St.
Pierre, 58 Conn. App. 284, 288, 752 A.2d 86, cert. denied,
254 Conn. 916, 759 A.2d 508 (2000). ‘‘[T]he essential
element of subsection (a) (4) [of § 53a-134] . . . is the
representation by a defendant that he has a firearm.
Under this portion of § 53a-134, a defendant need not
have an operable firearm; in fact, he need not even have
a gun. He need only represent by his words or conduct
that he is so armed.’’ (Emphasis omitted.) State v. Haw-
thorne, 175 Conn. 569, 573, 402 A.2d 759 (1978).

The defendant argues that, ‘‘[i]n cases where there
is sufficient evidence of this element, there is some
action taken by the defendant that suggests he is holding
or concealing a gun, such as pointing an object at the
victim, or holding a concealed object that appears to be
a gun by its shape and size. . . . There is also sufficient
evidence when the defendant says something indicating
that he has a gun. . . .

‘‘In addition to evidence that the defendant repre-
sented that he had a gun, there must be evidence to
prove that he threatened to use the gun. . . . There is
no requirement that the threat be explicitly stated. . . .
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However, evidence proving that the defendant repre-
sented that he had a firearm does not necessarily prove
that he threatened to use it. . . .

‘‘In the present case, the record is devoid of any
evidence that the defendant represented that he had a
gun, and that he threatened to use a gun.’’ (Citations
omitted; internal quotation marks omitted.)

The state focuses on the evidence that the defendant
moved his right hand, which was concealed near his
right hip, up and down during his encounter with Wil-
liams. The state also relies on the fact that Williams
observed a ‘‘black handle’’ near the defendant’s belt
and that Williams believed that the defendant had a
firearm. The state argues that, ‘‘[c]onsidering [the evi-
dence of the defendant’s] words and conduct, the jury
reasonably could have concluded that the defendant
wanted Williams to believe that he had a gun and that
he threatened the use of it during his attempt to rob
her.’’ The state further argues that ‘‘[t]he defendant’s
claim boils down to an improper attempt to have this
court substitute its judgment for that of the jury.’’

Next, we turn our attention to the relevant evidence.
During the state’s direct examination of Williams, the
only eyewitness to the pertinent events at issue, the
following colloquy between the prosecutor and Wil-
liams occurred:

‘‘Q. [A]round 6:50 in the morning or so, just a little
bit before 7 [a.m.], did anything unusual happen?

‘‘A. Yeah.

‘‘Q. What . . . was it?

‘‘A. A car pulled up . . . in the parking lot, a guy
came out, he went into the restroom, and then he came
back out, he came to the front counter. He was jiggin’
something on his right side.
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‘‘Q. You said he was doing what?

‘‘A. Like, jiggin’ around on his right side. He had
somethin’ on his side of his belt. And he was jiggin’
around and he said, Oh, give me the money. I don’t
want any problems.

‘‘Q. And he said that to who?

‘‘A. He said it to me. I was at the register in the front.
I thought he was gonna place an order.

‘‘Q. And you said he was—I just want to make sure
I use the right word that you used, you said he was
jigging . . .

‘‘A. I said jigging, yes.’’

At this point during the state’s direct examination of
Williams, the prosecutor, with the court’s permission,
asked Williams to demonstrate the movement she
described in colloquial terms as ‘‘jiggin’ ’’ or ‘‘jigging.’’
While demonstrating the movement, Williams explained
that the perpetrator, who she subsequently identified
as the defendant, had his hand ‘‘slightly under the hoo-
die’’ he was wearing, but ‘‘you could still kinda see his
hand.’’ Following Williams’ demonstration, the prosecu-
tor asked the court if the record could reflect ‘‘that the
witness took her right hand and put it on the side of
her hip and moved it up and down.’’ The court agreed.

Williams then testified that she told the perpetrator
that she was unable to open the cash register, and that
he replied, ‘‘I don’t want any problems. I just need $20.
Give me the money.’’ Williams testified that after she
reiterated that she could not open the cash register,
the perpetrator threw a plastic bag in her direction,
which landed on the floor. She testified that the perpe-
trator then walked out of the restaurant and got into
an automobile.
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The following colloquy between the prosecutor and
Williams then occurred:

‘‘Q. What . . . were you thinking when he was doing
that with his hand? . . .

‘‘A. I . . . kinda figured it was a gun. That’s what I
thought, like, maybe he had a gun. Like—that’s what it
seemed like to me.

‘‘Q. So . . . what did you think . . . was happen-
ing?

‘‘A. That he was tryin’ to rob me, that he wanted
money, and he was gonna do whatever to get it.

‘‘Q. And . . . you said at first you didn’t open the
register. . . . [W]ere you able to open the register at
any point?

‘‘A. I didn’t open it at all.

‘‘Q. Why not?

‘‘A. I wasn’t gonna make any sudden movements or
anything in case it was a gun.’’

During defense counsel’s cross-examination of Wil-
liams, Williams agreed that, when she called 911, she
did not ‘‘mention anything about . . . a gun in that
phone call . . . .’’ Later, during cross-examination, the
following colloquy between defense counsel and Wil-
liams occurred:

‘‘Q. And you said . . . [that the perpetrator] wiggled
his waist, so at some point in time, you were looking
down at his belt. Is that correct?

‘‘A. Yes.

‘‘Q. And it’s safe to say you were trying to figure out
if he actually had a gun or not?

‘‘A. Yes.
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‘‘Q. And you did not actually see a gun?

‘‘A. No, I did not.

‘‘Q. Did you tell . . . in that 911 call, did you tell the
police that somebody had a gun?

‘‘A. No, I didn’t.’’

During defense counsel’s cross-examination of Wil-
liams, she was asked about the first of two written
statements that she provided to the police in the imme-
diate aftermath of the incident.9 Williams testified that,
in her first statement, she stated that the perpetrator
had a clip on his belt, but she did not state that he had
moved the clip. The following colloquy between defense
counsel and Williams then occurred:

‘‘Q. I’m jumping back to the clip again . . . you had
mentioned that the person had a cell phone clip on his
belt. . . .

‘‘A. Yes. . . .

‘‘Q. Is that what he was putting his hands on?

‘‘A. I—not at the time, no. He was jigging. Like . . .
his hand was, like, slightly under his hoodie when he
was jiggin’ the side.

‘‘Q. And you couldn’t see a gun there. Is that correct?

‘‘A. Correct.

‘‘Q. But you could . . . see a clip on the belt there?

‘‘A. I couldn’t see anything but his hand. . . .

‘‘Q. Did the police ask you if . . . the person had
a gun?

‘‘A. Yes, they did.

‘‘Q. Did they . . . ask you more than once?

9 Neither statement was admitted as evidence.
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‘‘A. Yes, they did.

‘‘Q. Did they ask you when they . . . first arrived at
the McDonald’s? Did they ask you if the person had
a gun?

‘‘A. Yes.

‘‘Q. And when they first arrived at the McDonald’s,
what did you tell them?

‘‘A. I told them I didn’t know if it was a gun or not,
but he was jigging the side of his belt.

‘‘Q. You never told the police this was . . . an armed
robbery. Is that correct?

‘‘A. I did not.’’

During the state’s redirect examination of Williams,
the prosecutor asked her about the second statement
that she had provided to the police concerning the inci-
dent. Williams testified that, in her second statement,
she stated that the perpetrator ‘‘was grabbin’ at his belt
and it . . . could have been a gun, that I seen somethin’
black and it could have been a gun.’’ Williams agreed
with the prosecutor that, in her statement, she used
the term ‘‘black handle.’’ Williams then identified the
defendant, who was present in the courtroom, as the
perpetrator.

Beyond Williams’ testimony, the other evidence con-
cerning the defendant’s conduct inside of the restaurant
was presented by the state in the form of a surveillance
video as well as still photographs that were generated
from the video. The video and photographs depict the
defendant, who was wearing dark colored pants and
a gray hoodie, entering the restaurant, going into a
restroom, and interacting with Williams at the front
counter. Consistent with Williams’ testimony, the video
and the photographs reflect that the defendant had his
right hand positioned near the front, right side of his
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waist. The defendant’s right hand appears to be partially
or completely concealed in either the right pocket of
his pants or under his hoodie. The video also depicts
the defendant throwing a plastic bag across the front
counter with his left hand during his interaction with
Williams.

Having carefully reviewed the evidence, we conclude
that it did not support a finding beyond a reasonable
doubt that the defendant had threatened by his words
or conduct that he would use a handgun. We recognize
that we must interpret the defendant’s words and con-
duct in light of their circumstances, his conduct in the
attempted commission of a larceny, and in the light
most favorable to sustaining the jury’s verdict. With
respect to what the defendant explicitly stated to Wil-
liams, he demanded money to which he was not entitled,
but he did not threaten explicitly to physically injure
Williams, and certainly did not explicitly threaten to do
so by means of the use of a handgun. Nor did the
defendant explicitly direct Williams’ attention to any
object in his possession or indicate that he possessed
a handgun. The jury, however, reasonably could have
inferred that the defendant’s words amounted to an
implicit threat. The defendant twice told Williams that
he did not ‘‘want any problems’’ while demanding that
she give him money to which he was not legally entitled.
Considering the totality of the circumstances, we con-
clude that the jury reasonably may have interpreted
these statements as a threat to cause Williams physical
harm, but, standing alone, they may not reasonably be
interpreted as a threat to use a specific object, namely,
a handgun, to cause such harm.

We recognize that there is no requirement that a
threat to use a firearm ‘‘be explicitly uttered.’’ State v.
Torrence, 37 Conn. App. 482, 486, 657 A.2d 654 (1995).
Our consideration of the defendant’s accompanying
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conduct, however, does not lead to a different conclu-
sion, for the evidence of the defendant’s conduct during
his brief encounter with Williams did not suggest that
his threat to do harm encompassed a threat to do harm
with a handgun. Williams unambiguously testified that
she did not observe a handgun in the defendant’s pos-
session. Williams, describing the defendant’s hand
movements, testified that she ‘‘kinda figured it was a
gun’’ and that ‘‘maybe [the defendant] had a gun.’’ Next,
she testified that she did not make any sudden move-
ments ‘‘in case it was a gun.’’ She agreed with defense
counsel that she was trying to figure out if the defendant
had a handgun, but she did not actually see one. Ulti-
mately, when she was questioned about her second
statement, Williams testified that she saw a black object
and ‘‘it . . . could have been a gun . . . .’’ Williams’
testimony revealed that the basis for her opinion was
the fact that the defendant was moving his right hand
near his right hip, and that she had observed an item
with a black handle near his belt.

What Williams thought or believed though is not the
dispositive question. It was not sufficient for the state
to prove beyond a reasonable doubt that Williams sub-
jectively came to such a conclusion.10 See, e.g., State v.
Torrence, supra, 37 Conn. App. 487 (victim’s opinion
with respect to whether object in defendant’s posses-
sion was handgun ‘‘had no relevance to the issue’’ of

10 The state does not appear to dispute this principle. The state, responding
to the defendant’s claim of instructional error in this appeal, which we need
not and do not consider on its merits, argued that the court did not improperly
instruct the jury that it was sufficient for the jury to return a verdict of guilty
solely upon a finding that Williams believed that the defendant possessed
a handgun. In its brief to this court, the state further argued that ‘‘a robbery
in the first degree conviction must be based on evidence objectively proving
that the defendant, considering his words and conduct, displayed or threat-
ened the use of a firearm. Put simply, the [jury] charge [in the present
case] adequately focused the jury’s attention on whether the defendant
represented through words or conduct that he was armed with a firearm.’’
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whether defendant threatened to use handgun). As this
court observed in State v. Aleksiewicz, 20 Conn. App.
643, 648, 569 A.2d 567 (1990), the state’s burden of proof
under § 53a-134 (a) (4) is not to demonstrate that a
perpetrator used an item in such a manner that a reason-
able person believed that he possessed a handgun.
Instead, ‘‘the Connecticut statute’s objective require-
ment [is] that the perpetrator represented that he had
or would use a gun.’’ (Emphasis in original.) Id. Conse-
quently, to satisfy its burden of proof, the state had to
persuade the jury, beyond a reasonable doubt, that the
defendant threatened, through his words or actions,
the use of a handgun during the attempted robbery.
Important in our analysis is the fact that Williams did
not describe an item in the defendant’s possession that
objectively resembled a handgun, nor did she testify
that the defendant had made use of an object in his
possession in the same way one would make use of a
handgun. For example, Williams did not testify that the
defendant pointed an object at her in the way in which
one would point a handgun at another person. Instead,
at different points in her testimony, Williams testified
that the defendant ‘‘had somethin’ on the side of his
belt,’’ that she observed a ‘‘clip on his belt,’’ and that
she observed a ‘‘black handle.’’ This evidence did not
permit a reasonable inference that the defendant had
represented to Williams, through his actions, that what-
ever object he might have possessed was a handgun.

We assume, as we must, that the jury found that the
defendant possessed, near his belt, an object with a
black handle. Life experience, however, teaches that
an item with a black handle is not necessarily a hand-
gun, for many objects, including other types of weap-
ons, have a black handle. Certainly, in light of the over-
whelming evidence of the defendant’s intent to commit
larceny, it was reasonable for both the jury, and Wil-
liams, to suspect that the defendant might be in posses-
sion of a weapon of some type. Yet, it would have been
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entirely speculative for the jury to premise a finding that
the defendant specifically threatened to use a handgun
solely on the fact that Williams observed an object with
a black handle near the defendant’s belt. ‘‘In finding
guilt beyond a reasonable doubt, a jury may not resort
to speculation and conjecture but it is clearly within
the province of the jury to draw reasonable, logical
inferences from the facts proven.’’ State v. Morrill, 193
Conn. 602, 608, 478 A.2d 994 (1984). Indeed, ‘‘[t]he line
between permissible inference and impermissible spec-
ulation is not always easy to discern. . . . [P]roof of a
material fact by inference from circumstantial evidence
need not be so conclusive as to exclude every other
hypothesis, but it must suffice to produce in the mind
of the trier a reasonable belief in the probability of
the existence of the material fact.’’ (Citation omitted;
internal quotation marks omitted.) State v. Rhodes, 335
Conn. 226, 238, 249 A.3d 683 (2020). Here, the jury
reasonably could have inferred that the defendant
engaged in the movement described as ‘‘jigging’’ in order
to draw Williams’ attention to this area of his body
while he was demanding money from her, perhaps to
suggest that he was in possession of an item with which
he could inflict physical injury, but the jury could not
reasonably infer from this evidence, viewed in isolation
or in light of the evidence as a whole, that the defendant
intended to convey that he was in possession of a hand-
gun as opposed to any other object or weapon.11 As
set forth previously in our discussion of the relevant

11 For the reasons discussed in this opinion, we conclude that the move-
ment described by Williams, when carefully examined in the light of all the
evidence presented in this case, does not suggest the threatened use of a
handgun. We do not, however, suggest that, under different factual circum-
stances, the movement described by Williams could not be consistent with
the threatened use of a handgun. As stated previously in this opinion, we
consider the totality of the circumstances, which necessarily encompasses
all the evidence of a defendant’s words and conduct, in our evaluation of
whether the evidence permitted a finding beyond a reasonable doubt that
a defendant threatened the use of a handgun.
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evidence, Williams testified that she did not observe a
handgun, but that she had observed an object with a
black handle near the defendant’s belt.12

The state urges us to conclude that the present case
is factually similar to the events at issue in State v.
Arena, 33 Conn. App. 468, 636 A.2d 398 (1994), aff’d,
235 Conn. 67, 663 A.2d 972 (1995), and that Arena under-
mines the defendant’s claim. The defendant in Arena
was convicted of robbery in the first degree in violation
of § 53a-134 (a) (4), and, on appeal to this court, he
claimed ‘‘that there was no evidence that he displayed
or represented by his words or conduct that he had a
firearm.’’ Id., 470, 475. In Arena, the jury reasonably
could have found that the defendant walked into a con-
venience store and ordered Dhanwantie Ramdayal, an
employee, who was behind the counter, to ‘‘ ‘[p]ut all
the money in a bag.’ ’’ Id., 471. ‘‘As the defendant said
that, he placed an opaque plastic shopping bag on the
counter. His hand was at the top of the bag and he
gripped an object inside the bag. He pointed the object
in the bag at Ramdayal. Ramdayal testified that she
thought it looked like a gun and that it was round and
about fifteen or sixteen inches long.

12 The state argues that ‘‘the jury reasonably could have concluded that
video surveillance capturing the incident depicted the defendant, throughout
his interaction with Williams, holding his right hand near the front, right
side of his waistband and slightly under his hoodie, near a ‘black’ item with
a ‘black handle’ that was in the same location, and kept his hand in that
position while, from the other side of a counter, he threw a plastic bag at
Williams with his opposite hand for her to fill with money from the register.’’
Having reviewed the video and photographs, we are not persuaded that the
quality of the images is such that they shed light on what, if anything, the
defendant was carrying, let alone if he was in possession of a black object
with a black handle, as the state argues. Moreover, the video does not appear
to capture images continuously and, thus, the playback quality is not smooth
enough to depict the hand movement described by Williams in her testimony.
We note that, at trial, Michael Haggerty, a police officer who was the lead
investigator for the incident, testified that, although he had viewed the video
to determine whether the perpetrator had a gun, he did not observe any
type of weapon in the video.
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‘‘As the defendant was asking for the money, [a sec-
ond employee] [Alexander] Smolkin walked toward the
phone. The defendant then said to Smolkin, ‘Don’t call
the police’ and ‘Don’t play cool.’ Smolkin turned and
saw the object in the bag in the defendant’s hand. Smol-
kin could see the shape of the object and thought it
looked like a long barrelled weapon. Smolkin further
testified that, in trying to make light of the situation
during the robbery, he joked, ‘Is that a real gun?’ and
‘Is it a real robbery?’

‘‘Ramdayal was nervous and had difficulty opening
the cash register. The defendant told her to open the
register fast and ‘hurry up’ and ‘nothing will happen.’
When she opened the register, she withdrew the cash
from the drawer. . . . She extended her hand with the
money in it and the defendant snatched the money out
of her hand. The defendant turned and left the store
quickly, and Ramdayal called the police.’’ Id., 471.

In Arena, this court rejected the defendant’s suffi-
ciency of the evidence claim. Id., 477. The court
explained that the state bore the burden of establishing
beyond a reasonable doubt that the defendant had dis-
played or threatened the use of what he represented
by his words or conduct to be a firearm. Id., 476. It
then explained, ‘‘[a]t trial, the state presented evidence
demonstrating that the defendant’s conduct implied
that he was carrying a firearm. Both witnesses testified
that in his right hand he was holding a bag they thought
concealed a gun. The defendant suggested that the bag’s
only purpose was to hold the money. . . . We acknowl-
edge that this is not a situation where the defendant
said he had a gun or represented that he would shoot
if his demands were not met. The evidence presented
at trial, however, did include the defendant’s statement
to one of the witnesses ‘hurry up’ and ‘nothing will
happen.’ Implicit in that statement is a threat of
harm. . . .
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‘‘Considering that statement by the defendant and
the way the defendant held the object in the bag, the
jury could have reasonably inferred that the defendant
either carried a firearm or wanted the store clerks to
think he had a firearm. . . . We conclude that the facts
in this case do not require the jury to resort to specula-
tion or conjecture to infer that the defendant acted
as though he carried a firearm.’’ (Citation omitted.)
Id., 476–77.

Arena is consistent with our conclusion in the present
case. Unlike in Arena, in the present case the record
is devoid of evidence that the defendant possessed an
object that was similar in appearance to a handgun or
that he brandished a concealed object in the same way
that one would use a handgun. Williams did not testify
that she observed an object in the defendant’s posses-
sion that shared distinctive physical characteristics
with a handgun. Her reference to an object with a ‘‘black
handle’’ is not an adequate evidentiary basis on which
to find that the defendant, by his words and conduct,
threatened the use of a handgun. Nor did Williams
describe the defendant as having used a concealed
object in the manner in which one would use a handgun,
such as by grasping it or pointing it in the direction of
a victim. Such testimony would have provided the basis
for a reasonable inference that the defendant threat-
ened the use of a handgun. In Arena, Ramdayal
described an object that looked like a gun, which the
defendant then gripped and pointed in Ramdayal’s
direction. Here, Williams, without linking her subjective
belief to an object’s appearance or the way in which the
defendant made use of an object, expressed a subjective
belief, namely, that she suspected that the defendant
had a gun.

In another relevant decision of this court on which
the defendant relies; State v. St. Pierre, supra, 58 Conn.
App. 284; a defendant was convicted of robbery in the
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first degree in violation of § 53a-134 (a) (4). Id., 285. In
his direct appeal to this court, the defendant claimed
that the trial court improperly had concluded that the
evidence was sufficient to prove beyond a reasonable
doubt that he had threatened the use of what he repre-
sented by words or conduct to be a firearm. Id. This
court set forth the facts the jury reasonably could have
found: ‘‘At approximately 1:30 a.m. on April 12, 1996,
the defendant, wearing a hooded gray sweatshirt with
the hood tied tightly around his face, dark pants, a dark
jacket and black footwear, entered a convenience store
in Watertown. The defendant approached the clerk
behind the counter, Christopher Brown, and stated,
‘This is a holdup.’ Brown replied, ‘Are you serious?’ The
defendant answered, ‘Yes, I am,’ and then gestured by
raising his hand inside his jacket from beneath the
counter to counter level while at all times keeping his
hand and wrist covered by his jacket. On the basis of
the comments and gestures of the defendant, Brown
presumed that the defendant had a weapon. Brown
opened the cash register and gave the defendant the
money that was inside. The defendant took the money
while keeping the one hand in his jacket and then left.’’
Id., 286.

In analyzing the sufficiency of the evidence claim,
this court in St. Pierre stated: ‘‘In the present case,
Brown testified that after the defendant made the
demand for money, the defendant raised his right arm,
which was covered by a jacket, onto the counter while
stating that he was serious. Brown then performed a
demonstration for the jury as to what movements the
defendant had made. When Brown was asked whether
he knew what kind of weapon the defendant had, Brown
replied, ‘No, I have no idea what the weapon could have
been,’ but asserted that he thought that the defendant
was armed. Officer Tim Gavallas of the Watertown
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[P]olice [D]epartment, who had gone to the conve-
nience store after Brown reported the robbery, testified
that Brown told him that the defendant made move-
ments suggesting he had a gun. Gavallas also discussed
what he saw when he viewed the store surveillance
videotape and testified that he saw the defendant put
his hand under his shirt and ‘motion like he had a gun.’ ’’
Id., 287–88.

This court concluded ‘‘that the defendant’s words
and upward motion of his arm in his jacket, under the
circumstances as they existed, may properly have been
considered factors consistent with the representation
and threatened use of a firearm. . . . Accordingly, we
conclude that the court properly denied the defendant’s
motion for judgment of acquittal as to the offense of
robbery in the first degree because the jury reasonably
could have concluded that the cumulative effect of the
evidence established the defendant’s guilt beyond a rea-
sonable doubt.’’ (Citation omitted; internal quotation
marks omitted.) Id., 289.

As in Arena, in St. Pierre, this court had before it
evidence of words and conduct that were objectively
consistent with the defendant’s having threatened the
use of a handgun. Specifically, there was evidence that
the defendant raised his concealed right hand to counter
level while stating that he was serious about holding
up the convenience store. Id., 288–89. Both the eyewit-
ness to the crime and an investigating police officer
testified that the defendant’s movements were consis-
tent with his possession of a handgun. Id., 287–88. As we
have stated previously, evidence of similar movements
that are objectively distinctive to the possession of a
handgun was lacking in the present case. Here, Williams
described the fact that the defendant had his right hand
near his right hip, and that he was moving his hand up
and down. Assuming, as the state reasonably argues,
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that handguns are commonly carried in one’s waist-
band, we nevertheless observe that the type of motion
described by Williams, viewed in light of the unique
circumstances of the present case, lacks the distinctive
characteristics that reflect a representation that the
defendant possessed a handgun—such as pointing an
object at a victim—and, thus, distinguishes the present
case from St. Pierre.

The facts of State v. Bell, 93 Conn. App. 650, 891 A.2d
9, cert. denied, 277 Conn. 933, 896 A.2d 101 (2006), a
case that is cited by both parties, are somewhat similar
to the facts in St. Pierre. In Bell, a defendant was con-
victed of robbery in the first degree in violation of § 53a-
134 (a) (4). Id., 652. On direct appeal to this court, the
defendant argued that the evidence was not sufficient
to support the conviction because it did not support a
finding beyond a reasonable doubt that he displayed or
represented by his words or conduct that he had a
firearm. Id., 668.

In Bell, with respect to the incident giving rise to the
conviction at issue, this court set forth the following
facts that the jury reasonably could have found: ‘‘On
April 14, 2001, Tricia Smith, the assistant manager of a
Friendly’s restaurant in Glastonbury, arrived at the
store alone at about 6 a.m. to open the restaurant. As
she unlocked the front door, the defendant, unmasked,
came up behind her and forced his way into the restau-
rant. He told her that he would not hurt her if she did
what he told her to do. Smith was fixated on something
the defendant was holding in his hand under his jacket
that ‘looked like a gun.’ The defendant ordered her to
take him to the safe. By the time Smith had reached
the safe, the defendant had put a bandana over the
lower portion of his face. After Smith opened the safe,
the defendant told her to get into the walk-in refrigera-
tor. Smith waited a few minutes in the refrigerator until
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she thought the defendant had left the restaurant. She
then ran to a nearby gasoline station for help.’’ Id., 653.

In Bell, this court rejected the claim of evidentiary
insufficiency, reasoning as follows: ‘‘At trial, the state
presented evidence demonstrating that the defendant
acted in such a way as to imply that he was carrying
a firearm. Smith . . . testified that when the defendant
approached her inside the restaurant, he told her that
she ‘wouldn’t get hurt’ if she did what he told her to do.
Smith testified further that the defendant was holding
something under his jacket and was pointing it in her
direction. She testified that the object ‘looked like a
gun.’ Considering the defendant’s statement implying
that Smith could get hurt, along with the way the defen-
dant held the object under his jacket, in the light most
favorable to sustaining the verdict, the jury reasonably
could have inferred that the defendant had wanted
Smith to think that he had a firearm.’’ Id., 670–71.

For the reasons previously discussed in this opinion,
the evidence in the present case is distinguishable from
the evidence in Bell. Absent in the present case was
evidence that the defendant acted in such a way so as
to imply that he was carrying a firearm, as opposed to
any other type of object or weapon. Notably, unlike in
Bell, in the present case, there was no evidence that
the defendant pointed an object while making either an
explicit or an implicit threat to physically harm another
person. The defendant in the present case twice stated
that he did not want ‘‘any problems,’’ which, under
the circumstances could be interpreted as a threat to
physically harm Williams, but not necessarily with a
handgun. Moreover, unlike the conduct at issue in Bell,
when examined in light of the unique factual circum-
stances of the present case, the position of the defen-
dant’s right hand and the movement described by Wil-
liams were not necessarily consistent with the threatened
use of a handgun. Furthermore, Williams did not testify
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that she had observed an object in the defendant’s pos-
session that a reasonable person would infer to be a
handgun as opposed to another type of weapon capable
of causing physical harm. Thus, the analysis and out-
come of Bell is consistent with our resolution of the
present claim.

Finally, we turn to State v. Aleksiewicz, supra, 20
Conn. App. 643, a decision on which the defendant
relies but which the state argues is too factually distinct
from the present case to be instructive. In Aleksiewicz,
a defendant was convicted of robbery in the first degree
in violation of § 53a-134 (a) (4). Id., 645. On appeal to
this court, the defendant claimed that the evidence was
insufficient to support a conviction because, during the
commission of the crime, he had not threatened the
use of what he represented by his words or conduct to
be a firearm. Id.

The court set forth the facts that the jury reasonably
could have found, as follows: ‘‘On July 16, 1986, at
approximately 9 p.m., Thomas Norton and his brother
Donald Norton drove to the Connecticut National Bank
on Main Street in New Britain. Thomas withdrew $400
from the bank’s automatic teller machine. The defen-
dant approached the window on the driver’s side of the
car and said, ‘Give me that money or you’re dead.’ The
defendant then grabbed some of the cash from Thomas’
hands, and Thomas, frightened, handed the remaining
cash in his lap to the defendant. The defendant then ran
toward the front of the bank building. Donald initially
pursued him on foot, but when the defendant jumped
into a car and fled, the brothers pursued him in their
car for twenty to thirty minutes, until they lost him
in traffic.

‘‘In reporting the details of the robbery at the police
station shortly thereafter, Thomas stated that the defen-
dant was holding his hand inside a ‘t-shirt’ when he



Page 149ACONNECTICUT LAW JOURNALMarch 7, 2023

218 Conn. App. 31 MARCH, 2023 57

State v. Armstrong

demanded the money. At trial, Thomas testified that the
defendant had held his hand flat against his abdomen
in a ‘coat like or jacket.’ ’’ Id., 645–46.

In Aleksiewicz, the defendant argued on appeal ‘‘that
the state failed to prove that the defendant, during the
commission of the crime, threatened the use of what
he represented to be a firearm to the exclusion of any
other type of weapon or no weapon at all.’’ Id., 648. In
accepting that claim, this court reasoned that ‘‘[t]he
only evidence in the present case that the defendant
threatened the use of what he represented by word or
conduct to be a firearm was the testimony of one of
the victims that the assailant held one hand flat against
his body, inside his shirt, vest or jacket, and that he
said, ‘Give me that money or you’re dead.’ This testi-
mony does not definitely establish the firearm element
of this crime because no gun was shown and no specific
indication was given, by either the defendant’s words
or actions, that he had in his possession or would use
specifically a gun to accomplish his threat. The question
is whether the jury could have found, logically and
beyond a reasonable doubt, from the facts presented
and inferences drawn from those facts, that the defen-
dant represented by his conduct and words that he had
or would use a gun.’’ (Emphasis omitted.) Id., 647.

In Aleksiewicz, this court noted that the trial court
had precluded Thomas Norton from testifying as to a
belief that the defendant had a firearm during the rob-
bery. Id., 649. The court based its evidentiary ruling on
a lack of foundation in the evidence for such an opinion.
Id., 650. This court then stated: ‘‘The [trial] court’s
assessment of the evidence was that even the victim
could not have concluded reasonably that the assailant
had a gun in his possession. It is difficult to see how
the jury, on the same evidence, could have concluded
beyond a reasonable doubt that the assailant either
displayed or threatened the use of a gun. We conclude,
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on the basis of our review of the evidence, in the light
most favorable to upholding the conviction, that insuffi-
cient evidence was presented on a necessary element
of the crime of robbery in the first degree.’’ (Emphasis
omitted.) Id.

The state argues that the defendant’s reliance on Alek-
siewicz is misplaced, for, in the present case, Williams
testified that she believed that the defendant was in
possession of a handgun during the attempted robbery.
The state also argues that, in the present case, there
was evidence to support that belief, in that Williams
testified that the defendant was moving his right hand
near his waistband, which is ‘‘a common place to con-
ceal a gun,’’ and that he was in possession of an object
with a black handle. These factual differences are not
significant in light of our conclusion, set forth pre-
viously in this opinion, that the defendant’s words or
conduct did not logically support Williams’ belief that
the defendant had a handgun as opposed to another
object capable of causing physical harm. The rationale
in Aleksiewicz applies with equal force to the present
case. As in Aleksiewicz, the state did not present evi-
dence to support a finding beyond a reasonable doubt
that the defendant gave the impression, by his words
or conduct, that he had in his possession or would
use a specific weapon, namely, a handgun, during his
commission of the offense.

Having concluded that the defendant is entitled to a
judgment of acquittal with respect to the charge of
attempted robbery in the first degree, we observe that,
at trial, the state did not request that the court instruct
the jury with respect to lesser included offenses, and
such an instruction was not delivered to the jury. The
defendant argues that, under the rationale in State v.
LaFleur, 307 Conn. 115, 151–54, 51 A.3d 1048 (2012),
it would be unfair to him to remand the case to the
trial court with instruction to modify his conviction and
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impose a conviction for attempted robbery in the third
degree. The state has made it clear to this court that
it does not advocate for such a course of action on
remand if this court overturns the conviction for
attempted robbery in the first degree. We agree that,
under these circumstances, a remand to modify the
judgment to reflect a conviction for a lesser included
offense would not be appropriate.

The judgment is reversed and the case is remanded
with direction to render a judgment of acquittal.

In this opinion the other judges concurred.

VERNAL MITCHELL, JR. v. IANINA BOGONOS
(AC 44980)

Elgo, Moll and Suarez, Js.

Syllabus

The defendant, an immigrant from Ukraine, appealed to this court from the
judgment of the trial court dissolving her marriage to the plaintiff and
entering certain financial orders. Prior to trial, the plaintiff failed to
timely provide the defendant with a financial affidavit pursuant to the
automatic orders and court-ordered tax documents, and the defendant
filed a motion for contempt and requested attorney’s fees. The court
did not directly address the defendant’s motion for contempt in its
memorandum of decision on its judgment dissolving the marriage but
did not award attorney’s fees to either party. Held:

1. The defendant could not prevail on her claim that the trial court abused
its discretion in refusing to address her motion for contempt; although
the court did not issue a ruling directly addressing the motion, it heard
evidence as to the plaintiff’s alleged violation of court orders and indi-
cated that it would consider the merits of the motion and issue any
appropriate orders in rendering its final decision, and this court con-
strued the trial court’s memorandum of decision as an adjudication on
the merits of the defendant’s motion.

2. The defendant could not prevail on her claim that the trial court erred
in not finding the plaintiff in contempt and awarding her attorney’s fees:
this court declined to make factual findings as to whether the plaintiff
was subject to clear and unambiguous directives from the trial court
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and wilfully failed to comply with such directives, as fact bound issues
are entrusted to the sound discretion of the trial court; moreover, it
was not the role of this court to exercise discretion to determine what
attorney’s fees, if any, were just if contempt had been established but
only to review the trial court’s exercise of its discretion on that issue.

3. The trial court did not abuse its discretion in awarding the plaintiff his
comic book collection without hearing evidence from an appraiser as
to its value; the court found that the defendant introduced no evidence
as to any contribution she made to the acquisition, preservation or
appreciation in value of any of the plaintiff’s assets, including the collec-
tion, which the plaintiff started as a child, and the decision to award
the plaintiff the collection was not related to an assessment of its value.

4. Contrary to the defendant’s claim, the trial court did not err in failing to
impute an income of $150,000 to the plaintiff; the evidence showed that
the plaintiff’s reported annual income during the years of the marriage
was between $30,000 and $56,000, and the court was not required to
make a finding of the plaintiff’s earning capacity but was entitled to
rely on the plaintiff’s actual income.

5. The defendant could not prevail on her claim that the trial court abused
its discretion and exceeded its statutory authority in finding she had
committed fraud in submitting an application for asylum on the basis
of domestic abuse, as this court could not review a ruling that the trial
court did not make.

Submitted on briefs September 21, 2022—officially released March 7, 2023

Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Danbury, where the defendant filed a cross
complaint; thereafter, the defendant filed a prejudgment
motion for contempt and for attorney’s fees; subse-
quently, the matter was tried to the court, Truglia, J.;
judgment dissolving the marriage and granting certain
other relief, from which the defendant appealed to this
court. Affirmed.

Luis A. Medina filed a brief for the appellant (defen-
dant).
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Opinion

SUAREZ, J. The defendant, Ianina Bogonos, appeals
from the judgment of the trial court dissolving her mar-
riage to the plaintiff, Vernal Mitchell, Jr. The defendant
claims that the court (1) improperly refused to decide
her motion for contempt and other pretrial motions,
(2) erred in not finding the plaintiff in contempt and
not awarding her attorney’s fees,1 (3) improperly per-
mitted the plaintiff to decide that his comic book collec-
tion was not subject to distribution, (4) failed to impute
income of $150,000 to the plaintiff, and (5) abused its
discretion and exceeded its statutory authority in find-
ing that the defendant committed fraud.2 We affirm the
judgment of the trial court.

The following facts, which were either found by the
court or are otherwise undisputed, and procedural his-
tory are relevant to the resolution of this appeal. The
parties were married on March 12, 2015, in Danbury.
On August 3, 2020, the plaintiff, through counsel, filed
a complaint,3 together with a notice of automatic court
orders,4 seeking a dissolution of marriage and an equita-

1 We note that, in her brief, the defendant raised first her claim that the
court erred in not finding the plaintiff in contempt and in denying her
attorney’s fees. In part II of this opinion, we elect to address this claim
second and present it in this order accordingly.

2 The plaintiff failed to file a brief in this court, and we have considered
the appeal on the basis of the defendant’s brief and the record. The defendant
waived her right to oral argument on appeal.

3 On July 28, 2020, the defendant executed a waiver of service pursuant
to General Statutes § 46b-45 (b).

4 Practice Book § 25-5 governs automatic orders in dissolution actions
and requires that service of automatic orders ‘‘be made with service of
process of a complaint for dissolution of marriage . . . .’’ The automatic
orders provide in relevant part that ‘‘[t]he parties shall each complete and
exchange sworn financial statements substantially in accordance with a
form prescribed by the chief court administrator within thirty days of the
return day. . . .’’ Practice Book § 25-5 (c) (1). Practice Book § 25-5 further
provides: ‘‘Failure to obey these orders may be punishable by contempt
of court.’’
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ble distribution of assets. On August 31, 2020, the defen-
dant filed a motion for alimony pendente lite in which
she requested alimony and the return of an automobile.

On December 1, 2020, the court, D’Andrea, J., held
a remote hearing on the defendant’s pendente lite motion.
At the time of the hearing, the plaintiff appeared in a
self-represented capacity and had not filed a financial
affidavit. The plaintiff informed the court that he was
looking for an attorney and that he was not prepared
to proceed on the motion. The court informed the plain-
tiff that he was in violation of the automatic orders due
to his failure to provide the defendant with a financial
affidavit. The court continued the matter to December
15, 2020, to permit the plaintiff either to hire an attorney
or to proceed as a self-represented party. On December
1, 2020, the court ordered the plaintiff to provide the
defendant with his tax returns for the previous five
years on or before December 3, 2020, and a sworn
written statement of his income, expenses, assets, and
liabilities on or before December 8, 2020. On December
11, 2020, the defendant filed a motion seeking to find
the plaintiff in contempt for failure to comply with the
automatic orders and for failure to comply with the
December 1, 2020 court orders.

On December 15, 2020, the plaintiff appeared with
counsel for the continued pendente lite hearing. At the
hearing, the plaintiff’s counsel represented to the court
that she had recently been retained by the plaintiff and
that she was not prepared to proceed on the defendant’s
motion as there was outstanding discovery. Counsel
also informed the court that the plaintiff had not filed
tax returns for the past five years but was able to pro-
duce two years of unfiled tax return drafts. At the
December 15, 2020 hearing, the parties agreed, and the
court ordered, that the plaintiff was to ‘‘provide’’ the
defendant with one automobile and to pay the defen-
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dant pendente lite alimony in the amount of $290
monthly. The matter was continued to January 15, 2021.

On January 15, 2021, both parties appeared with coun-
sel, and the court held a hearing at which the parties
presented evidence on the defendant’s motion for con-
tempt. At the conclusion of evidence, the court reserved
decision ‘‘until the next time we come here with the
understanding . . . counsel can work together and
resolve some of these issues. This is not the most com-
plicated dissolution. It should be able to be resolved
on [an] amicable basis, and a little more cooperation
would probably go a long way toward getting this
resolved.’’

On July 13, 2021, the court, Truglia, J., commenced
a hearing on the underlying dissolution action, which
continued for three nonconsecutive days. On August
23, 2021, the last day of evidence, the defendant filed
a motion in limine seeking a ruling from the court to
have the plaintiff’s comic book collection, which had
not been previously disclosed to the defendant,
appraised. The motion in limine further sought an order
from the court to take into account an increase in the
net worth of the plaintiff in accordance with the value
of the comic book collection and to grant the defendant
a share of its value. The court reserved decision on the
motion in limine. In addition, on August 23, 2021, as a
preliminary matter, the defendant informed the court
that her motion for contempt was still pending. At the
hearing on August 23, 2021, the court allowed the defen-
dant an opportunity to introduce evidence if she
believed that the plaintiff was wilfully violating an out-
standing court order and indicated that it would ‘‘issue
appropriate orders in [its] final decision.’’ The defen-
dant then proceeded to put on evidence in support of
her position that the plaintiff should be held in con-
tempt.
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On September 7, 2021, the court issued a memoran-
dum of decision5 in which it found that the parties
married on March 12, 2015, and that their marriage had
broken down irretrievably. The court further found that
the plaintiff was fifty years old and was in good health,
was self-employed as an information technology consul-
tant and, in 2019, had an annual income of $30,000.6

The court found that the defendant was born in Ukraine,
first came to the United States in 2008 on a two year
work visa, and worked as a babysitter. At the time of
dissolution, the defendant was thirty-six years old and
was in good health, had a bachelor’s degree in hospital-
ity, travel, and restaurant management, and was work-
ing as a housekeeper and a hostess at a restaurant,
earning $17,400 in 2019. The court stated that ‘‘the
defendant’s claims . . . [were] based on three theories
of recovery.’’ First, that the plaintiff promised to assist
her in obtaining legal residency in the United States or
citizenship and that he failed to do so. Second, that he
was abusive to her throughout their relationship, and
third, that he earned more than $150,000 annually. The
court did not find that the plaintiff ‘‘reneged on a ‘prom-
ise’ to assist her with her immigration application’’ but
found ‘‘the plaintiff’s explanation for the delay in filing
the [application] credible.’’ The court did not find the
defendant’s claims of abuse credible. Finally, the court
found that the defendant did not present any compelling
evidence from which it could conclude that the plaintiff
had consistently earned more than $150,000 in each
year of the marriage. The court ultimately found that
the defendant was more responsible for the breakdown
of the marriage.

5 On February 7, 2022, the court issued a corrected memorandum of
decision to address scrivener’s errors.

6 The court found that the plaintiff reported annual earnings of approxi-
mately $56,000 in 2015, $36,000 in 2016, $55,000 in 2017, and $56,000 in 2018.
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After carefully considering every factor listed under
General Statutes §§ 46b-817 and 46b-82,8 the court
ordered the marriage dissolved and issued its financial
orders. The court ordered the plaintiff to pay alimony
to the defendant in the amount of $500 monthly until
March 1, 2023, either party’s death, or the defendant’s
remarriage or cohabitation; ordered that each party
retain his or her own personal property; awarded the
plaintiff his comic book collection free and clear from
any claim by the defendant; and ordered that each party
was responsible for the debts listed in the respective
financial affidavits. The court did not award attorney’s
fees to either party. In its decision, the court did not
explicitly address the defendant’s motion for contempt.
This appeal followed. Additional facts and procedural
history will be set forth as necessary.

I

First, the defendant claims that the court improperly
refused to decide her motion for contempt and other
pretrial motions.9 We are not persuaded.

7 General Statutes § 46b-81 governs the assignment of property in a dissolu-
tion action. It provides in relevant part: ‘‘[T]he court, after considering all
the evidence presented by each party, shall consider the length of the mar-
riage, the causes for the . . . dissolution of the marriage . . . the age,
health, station, occupation, amount and sources of income, earning capacity,
vocational skills, education, employability, estate, liabilities and needs of
each of the parties and the opportunity of each for future acquisition of
capital assets and income. The court shall also consider the contribution
of each of the parties in the acquisition, preservation or appreciation in
value of their respective estates.’’ General Statutes § 46b-81 (c).

8 General Statutes § 46b-82 governs the award of alimony in a dissolution
action and provides in relevant part: ‘‘(a) . . . In determining whether ali-
mony shall be awarded, and the duration and amount of the award, the
court shall consider the evidence presented by each party and shall consider
the length of the marriage, the causes for the . . . dissolution of the mar-
riage . . . the age, health, station, occupation, amount and sources of
income, earning capacity, vocational skills, education, employability, estate
and needs of each of the parties and the award, if any, which the court may
make pursuant to section 46b-81 . . . .’’

9 The defendant does not indicate in her brief to this court which other
pretrial motions are the subject of this claim. Accordingly, we confine our
analysis to the motion for contempt.
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As stated previously in this opinion, on December
11, 2020, the defendant, pursuant to General Statutes
§ 46b-87, filed a motion asking the court to find the
plaintiff in contempt for his failure to comply with cer-
tain aspects of the court’s automatic orders (requiring
the exchange of financial affidavits and requiring that
neither party conceal any property) and for his failure
to comply with the court’s December 1, 2020 orders
and to award attorney’s fees to her. At a hearing on
January 15, 2021, and at the August 23, 2021 hearing
on the underlying dissolution action, the court permit-
ted the defendant to present relevant evidence in sup-
port of her motion. At the January 15, 2021 hearing, the
court stated that it would defer ruling on the motion.
At the August 23, 2021 hearing, the court stated that,
with respect to the contempt motion, it would issue
any orders that it deemed to be appropriate in its final
decision. In its final decision, the court neither
expressly referred to the motion nor awarded the defen-
dant attorney’s fees.

The defendant argues that the court abused its discre-
tion by refusing to address her motion for contempt.
In support thereof, the defendant cites to our Supreme
Court’s decision in Ramin v. Ramin, 281 Conn. 324,
915 A.2d 790 (2007). In Ramin, the trial court explicitly
refused to address a pendente lite motion for contempt.
Id., 330. Our Supreme Court stated, ‘‘[i]n summary, the
court’s comments reveal the following reasons for not
ruling on the plaintiff’s motion: (1) because the motion
was lengthy and detailed, it would consume too much
of the court’s time to consider it, particularly in light
of the court’s backlogged docket; (2) the discovery
stage of the case already had been pending too long,
three years, and, therefore, the case should go to trial
without further delay; (3) the plaintiff had enough infor-
mation to go forward and should take her ‘best shot,’
because ‘there’s no such thing as a [100] percent job’;
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and (4) the imposition of further sanctions on the defen-
dant would not ‘help,’ that is, they probably would not
result in the defendant’s cooperation.’’ Id., 341. Our
Supreme Court concluded that ‘‘[n]one of these reasons
proffered by the court in support of its refusal to con-
sider the plaintiff’s motion presents an extreme and
compelling circumstance that would have justified the
court’s refusal to consider the plaintiff’s motion, which
was properly before it.’’ Id. It further reasoned that, ‘‘in
the absence of an extreme, compelling situation, a trial
court that has jurisdiction over an action lacks authority
to refuse to consider a litigant’s motions.’’ (Internal
quotation marks omitted.) Id., 336.

Ramin is distinguishable from the present case. In
the present case, the court did not explicitly refuse to
consider the motion for contempt. To the contrary, the
court stated that it was willing to hear evidence on
the motion for contempt, and, in fact, the defendant
introduced evidence as to the plaintiff’s alleged viola-
tion of court orders. The court also indicated that it
would consider the merits of the motion and issue any
appropriate orders in rendering its final decision. ‘‘Until
the contrary is shown, the law presumes that judges
have acted in accordance with the law. We do not pre-
sume error.’’ A. Secondino & Son, Inc. v. LoRicco, 19
Conn. App. 8, 14, 561 A.2d 142 (1989). Simply put, our
review of the record reveals no instance in which the
court refused or otherwise expressly declined to
address the merits of the defendant’s motion for con-
tempt.

In light of the court’s statements concerning the plain-
tiff’s motion for contempt, and the fact that there is
nothing in the record to suggest otherwise, we construe
the trial court’s memorandum of decision as implicitly
denying the defendant’s motion for contempt. The trial
court, reminded on various occasions of the pendency
of the motion for contempt, denied the defendant’s
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request for attorney’s fees, which was the only relief
sought in her motion for contempt. Accordingly, we
construe the trial court’s decision as an adjudication
on the merits of the defendant’s motion for contempt.

II

Next, the defendant claims that the court erred in
not finding the plaintiff in contempt and awarding her
attorney’s fees. We are not persuaded.

The defendant’s motion for contempt, brought pursu-
ant to § 46b-87, was discussed generally in part I of this
opinion. Before this court, the defendant, relying on
the evidence that she presented in connection with her
motion for contempt, argues that she proved that the
plaintiff was in contempt of court and, therefore, that
she was entitled to an award of damages and attorney’s
fees. The defendant argues that such a finding and
award were warranted ‘‘in light of the plaintiff’s year-
long contemptuous behavior.’’

We begin by setting forth the following relevant legal
principles. ‘‘Contempt is a disobedience to the rules
and orders of a court which has power to punish for
such an offense. . . . [C]ivil contempt is committed
when a person violates an order of court which requires
that person in specific and definite language to do or
refrain from doing an act or series of acts. . . . In part
because the contempt remedy is particularly harsh . . .
such punishment should not rest upon implication or
conjecture, [and] the language [of the court order]
declaring . . . rights should be clear, or imposing bur-
dens [should be] specific and unequivocal, so that the
parties may not be misled thereby. . . . To constitute
contempt, it is not enough that a party has merely vio-
lated a court order; the violation must be wilful. . . .
It is the burden of the party seeking an order of con-
tempt to prove, by clear and convincing evidence, both
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a clear and unambiguous directive to the alleged con-
temnor and the alleged contemnor’s wilful noncompli-
ance with that directive. . . . The question of whether
the underlying order is clear and unambiguous is a legal
inquiry subject to de novo review. . . . If we answer
that question affirmatively, we then review the trial
court’s determination that the violation was wilful
under the abuse of discretion standard.’’ (Internal quo-
tation marks omitted.) Scott v. Scott, 215 Conn. App.
24, 38–39, 282 A.3d 470 (2022).

‘‘Whether a party’s violation was wilful depends on
the circumstances of the particular case and, ultimately,
is a factual question committed to the sound discretion
of the trial court. . . . Without a finding of wilfulness,
a trial court cannot find contempt and, it follows, cannot
impose contempt penalties.’’ (Citation omitted.)
O’Brien v. O’Brien, 326 Conn. 81, 98–99, 161 A.3d 1236
(2017). Moreover, ‘‘[t]he award of attorney’s fees in
contempt proceedings is within the discretion of the
court. . . . An abuse of discretion in granting the coun-
sel fees will be found only if this court determines that
the trial court could not reasonably have concluded as
it did. . . . Importantly, where contempt is estab-
lished, the concomitant award of attorney’s fees prop-
erly is awarded pursuant to § 46b-87 and is restricted
to efforts related to the contempt action.’’ (Citation
omitted; internal quotation marks omitted.) Malpeso v.
Malpeso, 165 Conn. App. 151, 184, 138 A.3d 1069 (2016).

In the present claim, the defendant essentially invites
this court to conclude, as a matter of law and on the
basis of the evidence presented during the trial proceed-
ings, that she proved by clear and convincing evidence
both that the plaintiff was subject to clear and unambig-
uous directives from the court and that he wilfully failed
to comply with those directives. As the foregoing prece-
dent makes clear, however, these are inherently fact
bound issues that are entrusted to the sound discretion
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of the trial court. This court’s function is to review the
trial court’s findings with respect to whether contempt
has been proven, not to make such findings in the first
instance. Similarly, it is not the role of this court to
exercise discretion to determine what attorney’s fees,
if any, are just if contumacious conduct has been
proven, but to review the trial court’s exercise of discre-
tion in this regard.10 Accordingly, on the basis of the
record before us, we are not persuaded that the defen-
dant has proven error.

III

Next, the defendant claims that the court improperly
permitted the plaintiff to ‘‘decide for himself that his
comic book collection was not subject to distribution.’’
On the basis of the substance of the argument presented
in the defendant’s brief to this court, we interpret her
claim to be that the court erred in awarding the plaintiff
the comic book collection without having heard evi-
dence from an appraiser with respect to its value. We
are not persuaded.

As stated previously in this opinion, on August 23,
2021, the defendant filed a motion in limine in which
she sought an opportunity to obtain an appraisal of the
plaintiff’s comic book collection. The court did not rule
on the motion. The defendant argues that the court’s
indecision ‘‘directly affected its financial orders and
prejudiced the outcome for the defendant.’’ She argues
that, even if the court was to determine that the comic
book collection was not subject to equitable distribu-
tion, it nevertheless should have considered its
appraised value in deciding the defendant’s alimony
award. She asserts that, because the court failed to rule
on the August 23, 2021 motion, she did not have the

10 We note that the record does not reflect that, before the trial court, the
defendant presented evidence of attorney’s fees incurred by her generally
or attorney’s fees restricted to her efforts related to the contempt motion.
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information she needed regarding the plaintiff’s income
and assets to prepare and present her case, and, there-
fore, the court lacked the information it needed to
‘‘enter orders that were not based on speculation and
conjecture.’’11 (Internal quotation marks omitted.)

The following legal principles guide our analysis of
this claim. Section 46b-81, which governs the distribu-
tion of the assets in a dissolution action, ‘‘authorizes
the court to assign to either spouse all or any part of
the estate of the other spouse’’ and ‘‘provides for the
court’s consideration of the length of the marriage, the
causes for the . . . dissolution of the marriage . . .
the age, health, station, occupation, amount and sources
of income, earning capacity, vocational skills, educa-
tion, employability, estate, liabilities and needs of each
of the parties and the opportunity of each for future
acquisition of capital assets and income. The court shall
also consider the contribution of each of the parties in
the acquisition, preservation or appreciation in value
of their respective estates.’’ (Internal quotation marks
omitted.) Anketell v. Kulldorff, 207 Conn. App. 807,
834–35, 263 A.3d 972, cert. denied, 340 Conn. 905, 263
A.3d 821 (2021).

‘‘[A] fundamental principle in dissolution actions is
that a trial court may exercise broad discretion in . . .
dividing property as long as it considers all relevant
statutory criteria. . . . While the trial court must con-
sider the delineated statutory criteria [when allocating
property], no single criterion is preferred over others,

11 The defendant does not separately brief her argument that the court
should have considered the comic book collection in determining the finan-
cial positions of the parties and its award of alimony. To the extent this
argument could be recognized as a separate claim, we conclude that it is
inadequately briefed and do not address it further. See C. B. v. S. B., 211
Conn. App. 628, 630, 273 A.3d 271 (2022) (‘‘[a]nalysis, rather than mere
abstract assertion, is required in order to avoid abandoning an issue by
failure to brief the issue properly’’ (internal quotation marks omitted)).



Page 164A CONNECTICUT LAW JOURNAL March 7, 2023

72 MARCH, 2023 218 Conn. App. 59

Mitchell v. Bogonos

and the court is accorded wide latitude in varying the
weight placed upon each item under the peculiar cir-
cumstances of each case. . . . In dividing up property,
the court must take many factors into account. . . . A
trial court, however, need not give each factor equal
weight . . . or recite the statutory criteria that it con-
sidered in making its decision or make express findings
as to each statutory factor.’’ (Internal quotation marks
omitted.) Kent v. DiPaola, 178 Conn. App. 424, 431–32,
175 A.3d 601 (2017).

‘‘[W]e do not review the evidence to determine
whether a conclusion different from the one reached
could have been reached. . . . Thus, [a] mere differ-
ence of opinion or judgment cannot justify our interven-
tion. Nothing short of a conviction that the action of
the trial court is one which discloses a clear abuse
of discretion can warrant our interference.’’ (Internal
quotation marks omitted.) Langley v. Langley, 137
Conn. App. 588, 591, 49 A.3d 272 (2012).

Bearing these principles in mind, we review the
court’s decision to award the plaintiff the comic book
collection without granting the defendant’s motion to
have it appraised. At trial, the court stated that having
the comic book collection appraised was ‘‘probably not
. . . necessary,’’ but it would hear evidence regarding
its value. The court noted in its memorandum of deci-
sion that the only real asset of any value that either
party had was the comic book collection that the plain-
tiff started as a child, and it further concluded that
the defendant did not make any contributions to the
collection. The court noted that there was evidence that
the comic book collection may be worth $150,000. The
court also stated that ‘‘[t]he record is clear that the
defendant brought no significant assets into the mar-
riage.’’ The court also found that the ‘‘defendant intro-
duced no evidence as to any contribution she may have
made to the acquisition, preservation or appreciation
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in value of any of the plaintiff’s assets.’’ Applying the
factors set forth in § 46b-81, the court concluded that
the parties’ marriage was of a short duration and the
defendant did not contribute to the acquisition, preser-
vation, or appreciation in value of any of the plaintiff’s
assets. The court’s decision to permit the plaintiff to
retain the comic book collection was not related to the
court’s assessment of its value and, thus, the defendant
is unable to establish that the absence of an appraisal
somehow affected the court’s ultimate disposition con-
cerning the parties’ assets. Considering the totality of
the court’s findings and orders, we cannot conclude
that the court abused its discretion in awarding the
plaintiff his comic book collection without hearing evi-
dence from an appraiser as to its value.

IV

The defendant next claims that the court erred in
failing to impute an income of $150,000 to the plaintiff.
Specifically, the defendant argues that, on the basis of
the evidence before it, it was clearly erroneous for the
court not to impute an income of $150,000 to the plain-
tiff. We are not persuaded.

We begin by setting forth the relevant legal principles
that govern the resolution of this claim. It is well settled
that ‘‘[a]n appellate court will not disturb a trial court’s
orders in domestic relations cases unless the court has
abused its discretion or it is found that it could not
reasonably conclude as it did, based on the facts pre-
sented. . . . It is within the province of the trial court
to find facts and draw proper inferences from the evi-
dence presented. . . . In determining whether a trial
court has abused its broad discretion in domestic rela-
tions matters, we allow every reasonable presumption
in favor of the correctness of its action. . . . [T]o con-
clude that the trial court abused its discretion, we must
find that the court either incorrectly applied the law or
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could not reasonably conclude as it did. . . . Appellate
review of a trial court’s findings of fact is governed by
the clearly erroneous standard of review. . . . A find-
ing of fact is clearly erroneous when there is no evi-
dence in the record to support it . . . or when although
there is evidence to support it, the reviewing court on
the entire evidence is left with the definite and firm
conviction that a mistake has been committed.’’ (Inter-
nal quotation marks omitted.) Milazzo-Panico v. Pan-
ico, 103 Conn. App. 464, 467–68, 929 A.2d 351 (2007).

‘‘[O]ur case law is clear that a party’s earning capacity
is the amount that he or she realistically can be expected
to earn. . . . It is not the amount the party previously
has earned or currently may be earning.’’ (Citation omit-
ted; emphasis omitted.) Steller v. Steller, 181 Conn. App.
581, 592, 187 A.3d 1184 (2018). ‘‘In marital dissolution
proceedings, under appropriate circumstances the
trial court may base financial awards on the earning
capacity rather than the actual earned income of the
parties . . . when . . . there is specific evidence of
the [party’s] previous earnings. . . . It is particularly
appropriate to base a financial award on earning capac-
ity where there is evidence that the [party] has volunta-
rily quit or avoided obtaining employment in [the par-
ty’s] field.’’ (Emphasis in original; internal quotation
marks omitted.) Brown v. Brown, 148 Conn. App. 13,
21–22, 84 A.3d 905, cert. denied, 311 Conn. 933, 88 A.3d
549 (2014). ‘‘Earning capacity, in this context, is not an
amount which a person can theoretically earn, nor is
it confined to actual income, but rather it is an amount
which a person can realistically be expected to earn
considering such things as his vocational skills, employ-
ability, age and health.’’ (Internal quotation marks omit-
ted.) Elia v. Elia, 99 Conn. App. 829, 833, 916 A.2d
845 (2007).

With respect to this claim, the court found that ‘‘the
defendant presented no compelling evidence from
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which [the] court could conclude that the plaintiff ha[d]
consistently earned more than $150,000 in each year
of the marriage.’’ The court noted that, although the
plaintiff ‘‘filed a loan application which listed his income
as $150,000 . . . this is an insufficient ground for the
court to find an earning capacity higher than his
reported annual earnings, none of which have exceeded
$60,000 since the date of the marriage. A careful review
of the plaintiff’s business checking account records sub-
mitted into evidence by the defendant shows no unusual
activity that would support the defendant’s claims of
consistent annual income in excess of $150,000.’’ The
court concluded, based on the evidence before it, that
the plaintiff’s reported annual earning as a self-
employed information technology consultant was
‘‘approximately $56,000 in 2015, $36,000 in 2016, $55,000
in 2017, $56,000 in 2018, and $30,000 in 2019.’’ The court
did not, nor was it required to, make a finding of the
plaintiff’s earning capacity. As it was entitled to do,
the court relied on the plaintiff’s actual income. See
Leonova v. Leonov, 201 Conn. App. 285, 322–26, 242
A.3d 713 (2020) (court was entitled to rely on plaintiff’s
actual income instead of plaintiff’s earning capacity
when determining alimony and child support), cert.
denied, 336 Conn. 906, 244 A.3d 146 (2021).

After a careful review of the record, we conclude
that the court’s finding with respect to the plaintiff’s
income is consistent with the evidence before it, and
we are not left with a definite and firm conviction that
a mistake has occurred. Accordingly, we conclude that
the court’s findings in this regard are not clearly errone-
ous.

V

Finally, the defendant claims that the court abused
its discretion and exceeded its statutory authority when
it found that she committed fraud when she submitted



Page 168A CONNECTICUT LAW JOURNAL March 7, 2023

76 MARCH, 2023 218 Conn. App. 59

Mitchell v. Bogonos

an application seeking asylum on the basis of domestic
abuse. Specifically, she argues that the application she
filed regarding her immigration status was not in evi-
dence before the court, and, therefore, the court could
not have properly found that it was fraudulently submit-
ted. The defendant’s claim depends on the court having
made the factual finding at issue. Thus, we carefully
examine the court’s decision to determine, first, if the
challenged finding is set forth therein. For the reasons
that follow, we do not interpret the court’s decision to
include such a finding.

In the present case, the defendant filed an amended
cross complaint in which she alleged intolerable cruelty
as a ground for dissolution. With respect to this allega-
tion, the court found ‘‘a complete failure of proof as to
the . . . claim of intolerable cruelty.’’ The court, citing
Bosworth v. Bosworth, 131 Conn. 389, 40 A.2d 186
(1944), noted that ‘‘[i]ntolerable cruelty has a subjective
as well as an objective significance. There must not
only be proof of acts of cruelty on the part of the
offending party but proof that in their cumulative effect
upon the other party they are intolerable.’’ (Internal
quotation marks omitted.) Id., 390–91. The court then
found that, ‘‘[e]ven allowing for the possibility of a sub-
jective interpretation, the court finds no acts of extreme
or intolerable cruelty visited upon the defendant in
this case.’’

Moreover, the court noted that the defendant had
recently submitted a petition with the Department of
Homeland Security seeking immigrant status on the
basis of her allegations of abuse. The court further
noted that neither party had submitted as evidence a
copy of the defendant’s petition seeking asylum or a
change in her immigration status based on her claims
of abuse. In a footnote of its decision, the court noted
that it suspected that the defendant had filed a petition
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pursuant to 8 U.S.C. § 1154 (2018).12 The court further
noted that, ‘‘[i]f so, the defendant filed a materially false
statement intending that the [United States] govern-
ment would rely on it.’’ (Emphasis added.) The court
found the defendant’s allegations of abuse not credible.
We do not interpret the court’s comments, which refer
to the mere possibility that the defendant had filed an
immigration petition, to be a finding that fraud was
committed. Rather, we interpret the court’s comments
as an assessment of the defendant’s credibility in gen-
eral and, specifically, as it relates to her allegations of
abuse and intolerable cruelty. See State v. Montana,
179 Conn. App. 261, 265–66, 178 A.3d 1119 (‘‘[c]redibility
determinations are the exclusive province of the . . .
fact finder’’ (internal quotation marks omitted)), cert.
denied, 328 Conn. 911, 178 A.3d 1042 (2018). The claim
fails because we are unable to review a ruling that was
not made. See Lane v. Cashman, 179 Conn. App. 394,
416, 180 A.3d 13 (2018).

The judgment is affirmed.

In this opinion the other judges concurred.

WELLS FARGO BANK, NATIONAL ASSOCIATION,
TRUSTEE v. ELITA DOREUS

(AC 45502)
Alvord, Prescott and Suarez, Js.

Syllabus

The plaintiff bank sought to foreclose a mortgage on certain real property
owned by the defendant. The plaintiff previously had commenced a

12 In relevant part, 8 U.S.C. § 1154 (a) (1) (A) (iii) (I) provides that ‘‘[a]n
alien . . . may file a petition with the Attorney General under this clause
for classification of the alien . . . if the alien demonstrates to the Attorney
General that—(aa) the marriage or the intent to marry the United States
citizen was entered into in good faith by the alien; and (bb) during the
marriage or relationship intended by the alien to be legally a marriage, the
alien or a child of the alien has been battered or has been the subject of
extreme cruelty perpetrated by the alien’s spouse or intended spouse.’’
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foreclosure action against the defendant with respect to the same prop-
erty. Although the trial court rendered judgment of strict foreclosure
in that prior action, that judgment was opened and vacated, and the
action subsequently was dismissed for failure to prosecute pursuant to
the applicable rule of practice (§ 14-3 (a)). The trial court in the present
action denied the defendant’s motion to dismiss, in which she claimed
that the plaintiff’s action was barred by the doctrines of res judicata
and collateral estoppel as a result of the dismissal of the prior action.
The court thereafter granted the plaintiff’s motion for summary judgment
as to liability and, subsequently, rendered judgment of strict foreclosure,
from which the defendant appealed to this court. Held that the defendant
could not prevail on her claim that the trial court improperly rendered
judgment of strict foreclosure because the doctrines of res judicata
and collateral estoppel barred the plaintiff’s action: the doctrine of
res judicata was inapplicable because the dismissal of the prior action
pursuant to Practice Book § 14-3 (a) was not a judgment on the merits,
and the doctrine of collateral estoppel was inapplicable because no
issues were ultimately determined in the prior action, the judgment in
that action having been opened and vacated and the case dismissed for
failure to prosecute.

Argued February 2—officially released March 7, 2023

Procedural History

Action to foreclose a mortgage on certain of the
defendant’s real property, and for other relief, brought
to the Superior Court in the judicial district of Fairfield,
where the court, Hon. Alfred J. Jennings, Jr., judge
trial referee, denied the defendant’s motion to dismiss;
thereafter, the court, Bruno, J., granted the plaintiff’s
motion for summary judgment as to liability and ren-
dered judgment of strict foreclosure; subsequently, the
court, Spader, J., denied the defendant’s motion to dis-
miss and granted the plaintiff’s motion to open the
judgment; thereafter, the court, Spader, J., rendered
judgment of strict foreclosure, from which the defen-
dant appealed to this court. Affirmed.

Elita Doreus, self-represented, the appellant (defen-
dant).

Geraldine A. Cheverko, for the appellee (plaintiff).
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Opinion

ALVORD, J. The self-represented defendant, Elita
Doreus, appeals from the judgment of strict foreclosure
rendered by the trial court in favor of the plaintiff, Wells
Fargo Bank, National Association, as Trustee for the
Holders of the First Franklin Mortgage Loan Trust 2006-
FF17 Mortgage Pass-Through Certificates, Series 2006-
FF17. On appeal, the defendant claims that the court
improperly rendered a judgment of strict foreclosure
because the action is barred by the doctrines of res
judicata and collateral estoppel.1 We affirm the judg-
ment of the trial court.

The following facts and procedural history are neces-
sary for our resolution of this appeal. The defendant is
the owner of real property in Stratford. In March, 2014,
the plaintiff commenced a prior foreclosure action
against the defendant with respect to the property (prior
foreclosure action). See Wells Fargo Bank, National
Assn. v. Doreus, Superior Court, judicial district of Fair-
field, Docket No. CV-14-6041980-S. The defendant was

1 The defendant asserts other claims in her statement of issues but does
not brief them adequately. Thus, we decline to address them. ‘‘We repeatedly
have stated that [w]e are not required to review issues that have been
improperly presented to this court through an inadequate brief. . . . Analy-
sis, rather than mere abstract assertion, is required in order to avoid abandon-
ing an issue by failure to brief the issue properly. . . . [When] a claim is
asserted in the statement of issues but thereafter receives only cursory
attention in the brief without substantive discussion or citation of authorities,
it is deemed to be abandoned. . . . For a reviewing court to judiciously
and efficiently . . . consider claims of error raised on appeal . . . the par-
ties must clearly and fully set forth their arguments in their briefs. . . .

‘‘In addition, briefing is inadequate when it is not only short, but confusing,
repetitive, and disorganized. . . . We are mindful that [i]t is the established
policy of the Connecticut courts to be solicitous of [self-represented] litigants
and when it does not interfere with the rights of other parties to construe
the rules of practice liberally in favor of the [self-represented] party. . . .
Nonetheless, [a]lthough we allow [self-represented] litigants some latitude,
the right of self-representation provides no attendant license not to comply
with relevant rules of procedural and substantive law.’’ (Internal quotation
marks omitted.) C. B. v. S. B., 211 Conn. App. 628, 630, 273 A.3d 271 (2022).
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defaulted for failure to plead and failure to disclose a
defense. A judgment of strict foreclosure was rendered
in June, 2015, and the court set a law day for December
1, 2015. The plaintiff filed a motion to open the judgment
on the basis that ‘‘the parties [we]re negotiating a loan
modification as a potential alternative resolution to
[the] foreclosure action,’’ and the court granted the
motion. In May, 2016, the plaintiff filed a ‘‘request for
exemption from docket management program . . .
dismissal’’ under Practice Book § 14-3.2 The court
granted the request for ‘‘a period of one month to and
including June 20, 2016.’’ When that date passed, on
June 21, 2016, the court dismissed the action. The plain-
tiff filed a motion to open the judgment of dismissal,
which the court denied. The plaintiff did not file an
appeal.

In October, 2017, the plaintiff commenced the present
foreclosure action. The defendant filed a motion to dis-
miss the action for lack of subject matter jurisdiction,
based on the dismissal entered in the prior foreclosure
action, and a memorandum of law in support of her
motion. Specifically, she argued that the present action
was barred by the doctrines of res judicata and collat-
eral estoppel.3 The plaintiff objected to the motion to

2 Practice Book § 14-3 (a) provides: ‘‘If a party shall fail to prosecute an
action with reasonable diligence, the judicial authority may, after hearing,
on motion by any party to the action pursuant to Section 11-1, or on its
own motion, render a judgment dismissing the action with costs. At least
two weeks’ notice shall be required except in cases appearing on an assign-
ment list for final adjudication. Judgment files shall not be drawn except
where an appeal is taken or where any party so requests.’’

3 We note that a motion to dismiss for lack of subject matter jurisdiction
is not a proper vehicle for presentation of a claim that the doctrines of res
judicata and collateral estoppel operate to bar an action, as those doctrines
do not provide the basis for a judgment of dismissal. See Wilcox v. Webster
Ins., Inc., 294 Conn. 206, 223, 982 A.2d 1053 (2009) (‘‘[T]he doctrine of
collateral estoppel does not implicate a court’s subject matter jurisdiction.
. . . Even when applicable, therefore, collateral estoppel does not mandate
dismissal of a case.’’ (Internal quotation marks omitted.)); Geremia v. Gere-
mia, 159 Conn. App. 751, 772 n.15, 125 A.3d 549 (2015) (‘‘[r]es judicata does
not provide the basis for a judgment of dismissal; it is a special defense
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dismiss, arguing that the court’s dismissal of the prior
foreclosure action, pursuant to Practice Book § 14-3,
did not constitute an adjudication of the merits of the
case. Thus, according to the plaintiff, res judicata and
collateral estoppel were not applicable. On March 26,
2018, the court, Hon. Alfred J. Jennings, Jr., judge trial
referee, denied the motion to dismiss on the ground
that the dormancy dismissal of the prior foreclosure
action did not constitute an adjudication on the merits
that could be treated as res judicata.

The complaint was amended in September, 2018, and
the defendant filed an answer in October, 2018. In
November, 2018, the plaintiff filed a motion for sum-
mary judgment as to liability, and the defendant filed
an objection. The court, Bruno, J., granted the motion
in January, 2019. On March 28, 2019, the plaintiff filed
a motion for a judgment of strict foreclosure. The defen-
dant did not file an objection. On April 15, 2019, the
court rendered a judgment of strict foreclosure, finding
that the property had a fair market value of $192,000
and that the debt owed as of the judgment date was
$307,571.63. The court set a law day for September
17, 2019.

On September 16, 2019, the plaintiff filed an affidavit
with the court in which the plaintiff’s counsel averred
that the defendant had filed a bankruptcy petition. No
filings were made with the court until April 6, 2021,
when the plaintiff filed a notice indicating that the bank-
ruptcy action was closed and that the plaintiff intended
to proceed with the foreclosure action. Also on that
date, the plaintiff filed a motion to open the judgment
for the purpose of setting a new law day. On November
22, 2021, the plaintiff filed a ‘‘request for exemption
from dormancy docket dismissal,’’ in which the plaintiff

that is considered after any jurisdictional thresholds are passed’’ (internal
quotation marks omitted)).
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represented that its ‘‘servicer has placed [the] file on a
FEMA hold.’’ In March, 2022, the plaintiff filed a motion
to open the judgment for the purpose of setting a new
law day, in which it represented that its servicer had
lifted all holds with respect to the loan.

On March 8, 2022, the defendant filed a motion to
dismiss, which she captioned ‘‘motion to dismiss
request for exemption from dormancy docket dis-
missal.’’ She also filed a memorandum of law in support
of that motion, again relying on the dormancy dismissal
of the prior foreclosure action. The plaintiff filed a mem-
orandum in opposition to the defendant’s motion, in
which it argued, inter alia, that the court’s March 26,
2018 denial of the defendant’s first motion to dismiss
constituted the law of the case. The defendant filed a
reply memorandum. On May 2, 2022, the court, Spader,
J., denied the defendant’s motion to dismiss.

On April 5, 2022, the plaintiff filed a motion to make
new findings and to reenter judgment. On May 2, 2022,
the court, Spader, J., opened the judgment of strict
foreclosure and reentered it as follows. The court found
that the property had a fair market value of $310,000
and that the debt owed as of the judgment date was
$348,908.93. The court set a law day for September 20,
2022.4 This appeal followed.

On appeal, the defendant claims that the trial court
improperly concluded that the present action is not
barred by the doctrines of res judicata and collateral
estoppel.5 We disagree.

4 On September 12, 2022, the defendant filed a motion to open the judg-
ment, which was denied. On September 19, 2022, the defendant filed a notice
of bankruptcy. On October 28, 2022, the plaintiff filed a notice of termination
of the bankruptcy stay.

5 We note that the defendant did not assert a special defense of res judicata
or collateral estoppel in her answer. Res judicata and collateral estoppel
are affirmative defenses that may be waived if not properly pleaded. See
Wilcox v. Webster Ins., Inc., 294 Conn. 206, 222, 982 A.2d 1053 (2009). The
plaintiff, however, did not object, either before the trial court or in its
appellate brief, to consideration of the defendant’s res judicata or collateral
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We first set forth our standard of review and general
principles of law. ‘‘The issue of whether the doctrines
of res judicata and collateral estoppel apply to the facts
of this case presents a question of law. Our review,
therefore, is plenary. . . .

‘‘Claim preclusion (res judicata) and issue preclusion
(collateral estoppel) have been described as related
ideas on a continuum. [C]laim preclusion prevents a
litigant from reasserting a claim that has already been
decided on the merits. . . . [I]ssue preclusion . . .
prevents a party from relitigating an issue that has been
determined in a prior suit. . . . The doctrines of res
judicata and collateral estoppel protect the finality of
judicial determinations, conserve the time of the court,
and prevent wasteful relitigation.’’ (Citation omitted;
internal quotation marks omitted.) U.S. Bank, N.A. v.
Foote, 151 Conn. App. 620, 625, 94 A.3d 1267, cert.
denied, 314 Conn. 930, 101 A.3d 952 (2014).

We first address the defendant’s argument that the
doctrine of res judicata precluded the court from ren-
dering a judgment of strict foreclosure in the present
action. ‘‘[T]he doctrine of res judicata, or claim preclu-
sion, [provides that] a former judgment on a claim, if
rendered on the merits, is an absolute bar to a subse-
quent action on the same claim. . . . The doctrine of
res judicata applies if the following elements are satis-
fied: the identity of the parties to the actions are the
same; the same claim, demand or cause of action is at
issue; the judgment in the first action was rendered on

estoppel arguments on the basis that the defendant failed to plead the
applicability of those doctrines as a special defense. See Carnese v. Middle-
ton, 27 Conn. App. 530, 537, 608 A.2d 700 (1992) (plaintiff may waive any
objection to defendant’s failure to plead special defense if plaintiff fails to
challenge evidence and argument offered in support of affirmative defense
that should have been pleaded). The trial court expressly considered and
rejected the defendant’s claim that res judicata and collateral estoppel were
applicable. Accordingly, we consider the defendant’s claim on appeal.
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the merits; and the parties had an opportunity to litigate
the issues fully. . . . Judgments based on the following
reasons are not rendered on the merits: want of jurisdic-
tion; pre-maturity; failure to prosecute; unavailable or
inappropriate relief or remedy; lack of standing.’’ (Cita-
tion omitted; emphasis altered; internal quotation
marks omitted.) Id., 626.

In the present case, there is no dispute that the prior
foreclosure action was dismissed pursuant to Practice
Book § 14-3 for failure to prosecute. That disposition
plainly is not a judgment on the merits, and the doctrine
of res judicata, therefore, does not apply. See, e.g., Wil-
mington Trust, National Assn. v. N’Guessan, 214 Conn.
App. 229, 238, 279 A.3d 310 (2022) (res judicata not
applicable where prior action was dismissed for failure
to prosecute).

We now turn to the defendant’s argument that the
doctrine of collateral estoppel precluded the court from
rendering a judgment of strict foreclosure in the present
action. ‘‘Collateral estoppel . . . is that aspect of res
judicata which prohibits the relitigation of an issue
when that issue was actually litigated and necessarily
determined in a prior action between the same parties
upon a different claim. . . . Collateral estoppel means
simply that when an issue of ultimate fact has once
been determined by a valid and final judgment, that
issue cannot again be relitigated between the same par-
ties in any future lawsuit. . . . Issue preclusion arises
when an issue is actually litigated and determined by
a valid and final judgment, and that determination is
essential to the judgment. . . . Collateral estoppel may
be invoked against a party to a prior adverse proceeding
or against those in privity with that party.’’ (Citation
omitted; internal quotation marks omitted.) U.S. Bank,
N.A. v. Foote, supra, 151 Conn. App. 628–29.

The defendant has not directed this court to any issue
raised in the present action that was determined by a



Page 177ACONNECTICUT LAW JOURNALMarch 7, 2023

218 Conn. App. 77 MARCH, 2023 85

Wells Fargo Bank, National Assn. v. Doreus

valid and final judgment in the prior foreclosure action.
Although the court rendered a judgment of strict fore-
closure in the prior action, that judgment was opened
and vacated, and the action subsequently was dismissed
for failure to prosecute pursuant to Practice Book § 14-
3. Thus, no issues were ultimately determined in the
previous action. ‘‘Collateral estoppel can be applied
only to bar relitigation of facts that were formally put
in issue and ultimately determined by a valid, final
judgment. . . . To conclude otherwise would improp-
erly infringe on a party’s right to seek a judicial determi-
nation of disputed issues of fact.’’ (Emphasis in original;
internal quotation marks omitted.) Pollansky v. Pollan-
sky, 162 Conn. App. 635, 660, 133 A.3d 167 (2016).

On the basis of our plenary review of the defendant’s
claim, we conclude that neither the doctrine of res
judicata nor the doctrine of collateral estoppel pre-
cluded the court from rendering a judgment of strict
foreclosure.

The judgment is affirmed.

In this opinion the other judges concurred.
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