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SUPREME COURT PENDING CASES

The following appeals are fully briefed and eligible for assignment
by the Supreme Court in the near future.

STATE v. ERICK MALONE, SC 20654
Judicial District of Waterbury

Criminal; Whether Supreme Court Has Jurisdiction over

Appeal of Denial of Motion to Dismiss Based on Right to Speedy

Trial; Whether Supreme Court Should Grant Permission to File

Late Appeal; Whether Trial Court Properly Accepted Nolle;

Whether Entry of Nolle and Denial of Motion to Dismiss Violated

Defendant’s Right to Speedy Trial. In 2017, the defendant was
arrested and charged with, inter alia, murder stemming from a Novem-
ber 5, 2016 shooting. The defendant filed a motion for a speedy trial,
which was granted by the trial court. One day before evidence was
to begin, the state requested that a nolle prosequi (nolle) be entered
pursuant to General Statutes § 54-56b because two material witnesses
could not be located. The defendant objected and asked that either
the trial proceed as scheduled or that the charges be dismissed. On
May 7, 2018, the court accepted the nolle and denied the motion to
dismiss without prejudice. The defendant did not appeal this decision.
In 2019, the defendant was rearrested and charged with murder stem-
ming from the same shooting. The defendant moved to dismiss the
second prosecution, contending that the court had erred in accepting
the nolle of the first prosecution based ‘‘solely’’ on the state’s represen-
tations that the two missing witnesses were material. The defendant
argued that the court had failed to review the prosecutor’s nolle deci-
sion for abuse of discretion pursuant to State v. Owen, 331 Conn. 658
(2019), and, as a result, his right to a speedy trial was violated, and,
therefore, the second prosecution should be dismissed. The trial court
denied the motion to dismiss the second prosecution, and that case
remains pending and is awaiting trial. The defendant thereafter filed
this appeal in the Appellate Court challenging the denial of the motion
to dismiss the second prosecution. He subsequently filed a motion for
permission to file a late appeal to challenge the trial court’s May 7,
2018 decision. The Supreme Court thereafter transferred the appeal
to itself and ruled that it ‘‘will decide the defendant’s motion for
permission to file a late appeal after the case is briefed and argued.’’
On appeal, the defendant claims that good cause exists for granting
his motion for permission to file a late appeal because the trial court’s
acceptance of the nolle on the eve of trial in the first prosecution
violated his right to a speedy trial and his counsel was ‘‘remiss’’ in not
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pursuing an appeal when the nolle was entered. The defendant also
contends that the Supreme Court has jurisdiction over this appeal
because the acceptance of the nolle in the first prosecution, in combina-
tion with the denial of his motion to dismiss the second prosecution,
created an interlocutory decision which terminated ‘‘a separate and
distinct proceeding,’’ satisfying the first prong of the finality test set
forth in State v. Curcio, 191 Conn. 27, 31 (1983). Specifically, the
defendant argues that the denial of his first motion to dismiss without
prejudice did not finally conclude the matter. Rather, it was the denial
of his motion to dismiss the second prosecution in conjunction with
the nolle entered in the first prosecution that created an interlocutory
decision that satisfies the first prong of the Curcio test. The defendant
further claims that the trial court’s acceptance of the nolle was
improper because it did not properly review the prosecutor’s nolle
decision for abuse of discretion and wrongly denied his second motion
to dismiss. Lastly, the defendant claims that the acceptance of the
nolle and denial of his first motion to dismiss violated his right to a
speedy trial.

JPMORGAN CHASE BANK NATIONAL ASSOCIATION v. ABU
HASHEM MALIK, SC 20662

Judicial District of Fairfield

Foreclosure; Whether Objection to Affidavit of Debt Was

Sufficient to Challenge Submission of Affidavit Under Practice

Book § 23-18 (a), When Defendant Failed to Advance Any Evi-

dence As to Amount of Debt. The plaintiff, JPMorgan Chase Bank
National Association, sought to foreclose a mortgage on real property
owned by the defendant, Abu Hashem Malik. The plaintiff filed an
affidavit of debt attesting to the amount of the mortgage debt. The
defendant filed an objection to the affidavit of debt, claiming that it
contained inaccurate calculations as to his municipal tax liability and
the interest owed on his loan. Following a hearing on the matter, the
trial court granted the defendant additional time to obtain and submit
verified documentation to support his contentions. The defendant
thereafter filed another objection to the affidavit of debt in which he
claimed that, according to town records, the affidavit overstated his
municipal taxes by $4,208.83 and miscalculated his interest by ‘‘tens
of thousands of dollars.’’ The defendant also claimed that he was
entitled to an offset for damages in the amount of $5,810. The trial
court held another hearing to consider the defendant’s offer of proof
as to his objection to the amount of the mortgage debt set forth in
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the affidavit of debt, but the defendant failed to attend. The trial
court, relying on the plaintiff’s affidavit of debt and other submissions,
rendered a judgment of strict foreclosure. The defendant appealed,
and the Appellate Court (208 Conn. App. 38) reversed the judgment.
The Appellate Court held that the trial court erred as a matter of law
when it accepted the plaintiff’s affidavit of debt under Practice Book
§ 23-18 (a) and relied on it to establish the amount of the defendant’s
indebtedness. The Appellate Court noted that § 23-18 (a) provides an
exception to the general prohibition of hearsay evidence ‘‘where no
defense to the amount of the mortgage debt is interposed’’ by allowing
the debt to be proved by the submission of an affidavit by an affiant
familiar with the details of the debt. The Appellate Court found, how-
ever, that, under our Supreme Court’s decision in Burritt Mutual
Savings Bank of New Britain v. Tucker, 183 Conn. 369 (1981), once
the defendant in the present case raised objections concerning the
amount of the mortgage debt set forth in the plaintiff’s affidavit of
debt, the hearsay exception provided in § 23-18 (a) no longer applied,
and the plaintiff was required to provide evidence of the amount of
the debt. The plaintiff filed a petition for certification to appeal, which
the Supreme Court granted as to the issue of whether the Appellate
Court incorrectly determined that an objection to an affidavit of debt
is sufficient to challenge the submission of the affidavit under § 23-
18 (a), when the defendant failed to advance any evidence as to the
amount of the debt.

SCOTT MENARD v. STATE OF CONNECTICUT
DARREN CONNOLLY v. STATE OF CONNECTICUT, SC 20663

Judicial District of Hartford

Underinsured Motorist Coverage; Whether Appellate Court

Properly Concluded that Plaintiffs’ Post-Traumatic Stress Disor-

der Was Not ‘‘Bodily Injury’’ Compensable Under General Stat-

utes § 38a-336; Whether Appellate Court Erred in Concluding

that, To Prevent Double Recovery, Award Should Be Reduced

by Amount Recovered Under Dram Shop Act. The plaintiffs, Scott
Menard and Darren Connolly, are state troopers who had effectuated
a traffic stop when a drunk driver crashed his vehicle into the scene and
injured them. The plaintiffs commenced separate actions to recover
underinsured motorist benefits from the state, as a self-insurer, pursu-
ant to General Statutes § 38a-336. Following a bench trial, the court
found in favor of the plaintiffs but concluded that they could not
recover for emotional distress damages stemming from their post-
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traumatic stress disorder (PTSD). The court reasoned that those dam-
ages were ‘‘premised on having gone through a life threatening accident
and having to reexperience similar work-related scenarios on a regular
basis’’ such that, without accompanying physical harm, the emotional
distress damages from PTSD did not qualify as ‘‘bodily injury’’ under
§ 38a-336. The trial court denied the state’s request to reduce the
award by what the plaintiffs received under the Dram Shop Act, which
imposes liability on persons who sell alcohol to an intoxicated person.
The plaintiffs appealed and the state cross appealed to the Appellate
Court (208 Conn. App. 303), which rejected the plaintiffs’ claim that
the trial court improperly declined to award PTSD-related damages.
That court looked to the ordinary meaning of ‘‘bodily’’ from Moore v.
Continental Casualty Co. (252 Conn. 405) and concluded that ‘‘bodily’’
in § 38a-336 means ‘‘something physical and corporeal, as opposed to
something purely emotional.’’ The court also found that the plaintiffs’
nightmares, hypervigilance, and difficulty sleeping were not physical
manifestations of PTSD that satisfied the definition of bodily injury
under Moore. On the state’s cross appeal, the Appellate Court agreed
that Connolly’s award should be reduced by the amount received under
the Dram Shop Act to prevent a double recovery for the same injury.
The court distinguished American Universal Ins. Co. v. DelGreco (205
Conn. 178) because, in that case, the Supreme Court held that an
insurer could not offset an underinsured motorist coverage limit with
the amount recovered under the Dram Shop Act, and, in this case, the
issue is whether Connolly’s damages—not his coverage limit—should
be reduced to prevent a double recovery. The Supreme Court granted
the plaintiffs’ petition for certification to appeal under General Statutes
§ 51-197f, limited to whether the Appellate Court properly concluded
that PTSD with physical manifestations is not a compensable bodily
injury under § 38a-336 and whether the Appellate Court properly held
that Connolly’s damages should be reduced by the Dram Shop Act
payment.

SUSAN S. BARASH, CO-TRUSTEE OF THE RICHARD RIPPS TRUST,
et al. v. BARBARA LEMBO, SC 20676

Judicial District of Hartford, Complex Litigation Docket

Trusts; Breach of Fiduciary Duty; Whether Trial Court Prop-

erly Concluded That Trustee Has No Fiduciary Duty to Protect

Estate Property Before It is Conveyed to the Trust. When Richard
Ripps (‘‘Ripps’’) died in 2006, his 49 percent ownership interest in
three real estate companies (‘‘real estate assets’’) became assets of
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his estate (‘‘Ripps Estate’’). Attorney Laurence Rubinow (‘‘Rubinow’’)
was named as the executor of the Ripps Estate. Prior to his death,
Ripps executed a trust (‘‘Ripps Trust’’), designating Barbara Lembo
(‘‘Lembo’’), who was Ripps’ spouse when he died, and Rubinow as
trustees and naming his three children as beneficiaries (‘‘Trust Benefi-
ciaries’’). In 2016, Susan S. Barash (‘‘Barash’’), Ripps’ ex-wife and the
Trust Beneficiaries’ mother, was appointed as a cotrustee of the Ripps
Trust. The Ripps Estate remains open, and the estate still owns the
real estate assets. The plaintiffs, Barash and the Trust Beneficiaries,
brought this action against Lembo, alleging that she breached her
fiduciary duties as trustee of the Ripps Trust by failing to protect the
interest of the Trust Beneficiaries against certain alleged wrongdoings
committed by Rubinow as executor of the Ripps Estate. The plaintiffs
alleged that Rubinow, among other things, ‘‘did not object to,’’ and in
fact sanctioned, certain loans by and between the real estate assets
that deprived the Ripps Estate of ‘‘the immediate benefit of more’’
than $3 million. They claimed that Lembo, as cotrustee, should have
investigated, objected to, or attempted to prevent the alleged wrongdo-
ings committed by Rubinow. The parties filed cross motions for sum-
mary judgment. The trial court granted Lembo’s motion for summary
judgment, ruling that Lembo’s ‘‘residuary trust duty does not include
a duty to protect property that might become trust property.’’ In sup-
port of its ruling, the court noted that, in a residuary trust, the duties
of a trustee are placed upon him or her after the settlement of the
estate is completed pursuant to Warner v. Merchants Bank & Trust
Co., 2 Conn. App. 729, 732 (1984), and, consequently, the trustee’s
duties ‘‘begin when the money flows in and not before.’’ The plaintiffs
appealed to the Appellate Court, and the Supreme Court transferred
the appeal to itself. On appeal, the plaintiffs claim that, in granting
summary judgment in favor of Lembo, the trial court improperly relied
on Warner to hold that Lembo’s fiduciary duties had not yet arisen
because the Ripps Estate was not closed. They assert that Warner is not
applicable here because, among other things, it dealt with a ‘‘residuary
trust,’’ which does not come into existence until a decedent’s estate
is settled, whereas, in this case, the Ripps Trust is an inter vivos trust
that existed before Ripps’ death and could have been funded during
his lifetime. In addition, the plaintiffs contend that Warner is also
distinguishable because it did not involve a situation, such as the one
in the present case, (1) where property belonging to the trust was not
conveyed to the trust because it was wrongfully withheld or (2) where
such property was improperly diverted so that it ended up in the hands
of a third party instead. Thus, the plaintiffs claim (1) that the trial
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court should have denied Lembo’s motion for summary judgment and
(2) that the trial court should have granted their motion for summary
judgment as to liability because the evidence demonstrated that Lembo
had some knowledge – or should have had some knowledge – of
suspicious circumstances but still failed to take any action to collect
and protect trust property.

STATE v. CARLTON BUTLER, SC 20702
Judicial District of Ansonia/Milford

Criminal; Whether Trial Court Had Common Law Authority

to Open Dismissal Within Four Months of Judgment; Whether

Trial Court’s Opening of Dismissal Properly Reversed Where

Dismissal Was Predicated on Material Misrepresentation Made

to Court. The defendant, who was charged with risk of injury to a
child and breach of the peace, applied to the supervised diversionary
program for persons with psychiatric disabilities. The trial court
granted his application with a condition that he agree not to have any
contact with minors. Two years later, at a hearing on whether the
charges should be dismissed, the state presented a final progress report
by the Court Support Services Division stating that the defendant had
not completed the program satisfactorily. Attached was a letter from
the defendant’s probation officer stating that he had received informa-
tion, which he was unable to verify, from an anonymous source that
the defendant had recently volunteered for a YMCA trip that involved
minors and that he also had been informed by the director of a local
YMCA that the defendant had unsuccessfully applied for three camp
counselor positions. Defense counsel argued in response that the
defendant’s father had represented that the defendant relied wholly
on him for transportation and that he had never driven the defendant
to the YMCA locations at issue. The trial court dismissed the charges.
The following day, the state filed a motion to open the judgment on
the ground that it had obtained information, including video footage
of the defendant working at a summer camp for children, demonstra-
ting that he had not successfully completed the program and that
representations by defense counsel at the hearing were false. The trial
court found that the dismissal was based on false information and
granted the motion to open. The defendant appealed, and the Appellate
Court (209 Conn. App. 63) reversed. The Appellate Court held that the
trial improperly opened the dismissal because, in the absence of any
codified authority, a criminal court’s common-law jurisdiction ends
after that court renders a final disposition of all charges. The Appellate
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Court further held that State v. McCoy, 331 Conn. 561 (2019), had fully
abrogated any suggestion in State v Wilson, 199 Conn. 417 (1986), that
the statutory rule that civil judgments may be opened within four
months of the date on which they are rendered also applies in the
context of criminal judgments. The Appellate Court found it unneces-
sary to decide if the civil rule that a court has intrinsic powers to open
a judgment obtained by fraud applies also in the criminal context
because, even if it did, the record did not support a finding of fraud
because the trial court did not find that defense counsel made the
representations with an intent to deceive and did not indicate that it
granted the motion to open on the basis that the dismissal was obtained
by fraud. The state filed a petition for certification to appeal, which
the Supreme Court granted as to whether the Appellate Court (1)
correctly concluded that the trial court lacked inherent common law
authority to modify its judgment of dismissal within four months of
the date on which it was rendered and (2) properly reversed the trial
court’s decision to open its judgment despite the fact that the judgment
of dismissal was predicated on a material misrepresentation made to
the court.

The Practice Book Section 70-9 (a) presumption in favor of

coverage by cameras and electronic media does not apply to the

case above.

The summaries appearing here are not intended to represent a comprehen-
sive statement of the facts of the case, nor an exhaustive inventory of issues
raised on appeal. These summaries are prepared by the Staff Attorneys’
Office for the convenience of the bar. They in no way indicate the Supreme
Court’s view of the factual or legal aspects of the appeal.

Jessie Opinion
Chief Staff Attorney


