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STATE OF CONNECTICUT v. JAMES GRAHAM
(SC 20447)

Robinson, C. J., and McDonald, D’Auria, Mullins,
Kahn, Ecker and Keller, Js.

Syllabus

Convicted of felony murder, conspiracy to commit robbery in the first degree,
and carrying a pistol without a permit, the defendant appealed. The
defendant and two friends, M and C, encountered the victim on a walking
path and decided to rob him. C attempted to shoot the victim, but his
gun jammed, and the defendant used his own gun to fatally shoot the
victim. The three men took money and other belongings from the victim,
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and fled the scene. Approximately one week later, the defendant
recounted the details of the incident to his friend, B. Around the same
time, M described the incident to S, a friend, while they were together
in M’s backyard. At trial, B and S both testified, pursuant to cooperation
agreements they each had with the state, regarding the conversations
that they had with the defendant and M, respectively. Defense counsel
objected when the state attempted to question S regarding the statement
M had made to him, but the trial court determined that M’s statement
to S was admissible under the relevant provision (§ 8-6 (4)) of the
Connecticut Code of Evidence embracing the hearsay exception for
statements against penal interest. In making that determination, the
court found that M was unavailable to testify, M’s statement to S was
sufficiently trustworthy, and the statement was against M’s penal interest
insofar as it implicated M in a plan to rob the victim, even if the statement
also was, to some extent, self-serving. The defendant testified in his
own defense, claiming that an unknown individual had shot the victim.
During closing argument, the prosecutor suggested that the jury should
discredit the defendant’s testimony because he had tailored it to reflect
the evidence presented by the other witnesses who had testified before
the defendant took the stand. On the defendant’s appeal, held:

1. The trial court properly admitted M’s statement to S, in which M inculpated
the defendant in the shooting:

a. The trial court did not abuse its discretion in admitting M’s statement
as a statement against penal interest under § 8-6 (4) of the Connecticut
Code of Evidence: M’s statement to S, which the state offered as a dual
inculpatory statement insofar as it inculpated both M and the defendant,
was against M’s penal interest because M implicated himself in a plan
to rob the victim and admitted his participation in the robbery, which
gave rise to a homicide, exposing himself to a risk of punishment for
conspiracy to commit robbery, robbery, and felony murder; moreover,
regardless of the extent to which M’s statement was intended to minimize
his participation in the homicide by identifying the defendant as the
shooter, the entire statement was self-inculpatory, including the specific
portions in which M specifically identified the defendant as the shooter,
because it exposed M to potential criminal liability for the same types
of crimes with which the defendant was charged, and, inasmuch as this
court concluded that M’s entire statement was inculpatory, it declined
the defendant’s invitation to consider adopting a rule that prohibits the
admission non-self-inculpatory statements, even if they are made within
a broader narrative that is generally self-inculpatory; furthermore, the
circumstances under which M made the statement were strongly indica-
tive of its reliability, as M made the statement of his own volition, only
one week after the crime took place, to an individual with whom he had
a close relationship, during a casual encounter in his own backyard, and
other evidence presented at trial, including video surveillance footage,
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the testimony of other witnesses, and physical evidence corroborated
the trustworthiness of M’s statement.
b. The admission of M’s statement to S did not violate the defendant’s
federal constitutional right to confront the witnesses against him: M’s
statement was nontestimonial, as it was made in an informal setting, on
M’s own initiative, and to a friend before any criminal charges had been
filed, and, therefore, it was not made under circumstances that would
lead to a reasonable belief that it would be available for use at a later
trial; accordingly, the defendant’s unpreserved confrontation clause
claim failed under the third prong of State v. Golding (213 Conn. 233),
insofar as this court was unable to conclude that an alleged constitutional
violation existed.

2. The defendant could not prevail on his unpreserved claim that his right
of confrontation under article first, § 8, of the Connecticut constitution
was violated when the prosecutor, during closing argument, presented
a generic tailoring argument: a generic tailoring argument is a comment,
often made during closing argument, asking the jury to infer that the
defendant had fabricated his testimony to conform to the testimony of
previous witnesses, solely on the basis of the defendant’s presence at
trial and without reference to evidence from which the fact finder might
reasonably infer that the substance of the defendant’s testimony was
fabricated in light of the evidence admitted at trial; in the present case,
the prosecutor indicated that the defendant had listened to all of the
testimony during the trial before deciding which pieces of evidence he
would agree with, but in the context of noting that the defendant’s
account of the incident was inconsistent with his behavior on surveil-
lance video and sharply diverged from the testimony of S and B, which
supported the inference that the defendant’s version of events was
fabricated to conform to the evidence presented; accordingly, the chal-
lenged tailoring comments were specific rather than generic, as the
prosecutor’s suggestion of tailoring was tied to evidence admitted at
trial that, if credited by the jury, could have supported the prosecutor’s
claims, and, therefore, the challenged comments did not violated the
defendant’s state constitutional right of confrontation.

3. This court declined to review the defendant’s claim that the prosecutor
improperly had elicited certain information contained in the cooperation
agreements between the state and S and B, and improperly presented
closing argument relating to that information: the defendant’s claim was
an unpreserved evidentiary claim masquerading as a claim of prosecu-
torial impropriety, because, during closing argument, the prosecutor
merely commented on evidence that the trial court explicitly had allowed
during S’s and B’s testimony, which was not improper, and the defendant
failed to claim in his main brief filed with this court that the trial court
had abused its discretion in admitting such testimony.

(Two justices concurring separately)

Argued February 23—officially released October 4, 2022
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Procedural History

Substitute information charging the defendant with
the crimes of felony murder, conspiracy to commit rob-
bery in the first degree and carrying a pistol without a
permit, brought to the Superior Court in the judicial
district of New Haven and tried to the jury before Vitale,
J.; thereafter, the court denied the defendant’s motions
to preclude certain evidence; subsequently, verdict and
judgment of guilty, from which the defendant appealed
to this court. Affirmed.

Alice Osedach, assistant public defender, for the
appellant (defendant).

Timothy F. Costello, senior assistant state’s attorney,
with whom, on the brief, were Patrick J. Griffin, former
state’s attorney, Seth R. Garbarsky, senior assistant
state’s attorney, and Andrew Reed Durham, former
assistant state’s attorney, for the appellee (state).

Opinion

McDONALD, J. The defendant, James Graham,
appeals from the judgment of conviction, rendered after
a jury trial, of one count each of felony murder, conspir-
acy to commit robbery in the first degree, and carrying
a pistol without a permit. On appeal, the defendant
claims that (1) the trial court erred in admitting the
statement of an accomplice that inculpated the defen-
dant, in violation of § 8-6 (4) of the Connecticut Code
of Evidence and the defendant’s sixth amendment right
to confrontation, (2) the prosecutor committed impro-
priety by presenting a generic tailoring argument during
closing argument, which violated the defendant’s con-
frontation rights under our state constitution, and (3)
the prosecutor committed impropriety by eliciting cer-
tain information contained in two witnesses’ coopera-
tion agreements and by presenting closing argument
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related to those materials. We affirm the judgment of
conviction.

The jury reasonably could have found the following
relevant facts. In 2017, the defendant and two of his
friends, Robert Moye and Brennan Coleman, walked
from the defendant’s home in New Haven to the area
where the Farmington Canal Heritage Trail (Canal Line
Trail), a walking and bike path, intersects with Dudley
Street in Hamden. Along the way, they observed Dona-
van Lowndes—a friend of Coleman’s—driving along
Dudley Street. Coleman flagged Lowndes down, and the
three men approached Lowndes’ vehicle, where they
talked briefly. During their conversation, Coleman
pulled out a semiautomatic pistol and showed it to
Lowndes.

Moments later, the defendant, Moye, and Coleman
observed the victim, Leandre Benton, walking along the
Canal Line Trail. The defendant and his friends were
members of ‘‘Read Street’’ and ‘‘Starr Block,’’ allied
groups in New Haven. The victim, however, was a mem-
ber of ‘‘SLB,’’ a rival group in Hamden. When they saw
the victim, Coleman suggested, ‘‘let’s go stain him,’’
meaning they should rob him. They approached the
victim and asked him whether he was ‘‘SLB.’’ In
response, the victim punched Coleman in the face. Cole-
man took out his gun to shoot the victim, but the gun
jammed. The defendant then pulled out his .380 caliber
pistol and fatally shot the victim. Following the shoot-
ing, the three men took money and a cell phone from
the victim. They also took some of the victim’s clothing
and then fled the scene on foot.

Thereafter, Moye messaged his friend, Steven Capers,
and asked him to pick him up in Hamden. Capers
agreed. Shortly after Capers arrived, the defendant,
Moye, and Coleman emerged from a backyard, running
away from the direction of Dudley Street. They rushed
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into the back seat of Capers’ car, leaving the doors
open, and told Capers to ‘‘go.’’ They appeared ‘‘out of
breath,’’ ‘‘nervous,’’ and smelled like gunpowder. Capers
sensed that ‘‘something was going on,’’ and, having
noticed that there was increased police activity in the
area, he told the three men to get out of his car. The
three exited the car and ran southbound. Moye then
messaged Shyquan Bellamy, who picked up the defen-
dant, Moye, and Coleman in New Haven and drove them
to a location in Waterbury.

Later that same evening, Moye initiated a FaceTime
call with Donald Harris, who was in the car with Capers.
The defendant, Moye, and Coleman were all visible on
the screen. They informed Harris and Capers that they
were staying in Waterbury. During the call, the defen-
dant, Moye, and Coleman were ‘‘flashing guns.’’ Moye
displayed a .38 caliber revolver, Coleman displayed a
nine millimeter semiautomatic pistol, and the defendant
displayed a .380 caliber pistol.

Approximately one week later, while the defendant
was at the home of his friend, Jalen Bacote, Bacote
mentioned that he had seen a post on Facebook about
the victim’s death. The defendant went on to recount
the details of the incident, including that he shot the
victim and that he, Moye, and Coleman then took
money, a cell phone, and some clothes from the victim.
Around the same time, Capers visited Moye. While they
were smoking marijuana, in Moye’s backyard, with Har-
ris, Moye asked Capers to swear that he would not tell
anyone what he was about to say. Capers agreed, and
Moye proceeded to divulge certain details about the
murder.

The state charged the defendant with one count each
of felony murder, conspiracy to commit robbery in the
first degree, and carrying a pistol without a permit. At
trial, the state called, among other witnesses, Capers
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and Bacote, who, pursuant to their cooperation agree-
ments with the state, testified regarding the aforemen-
tioned conversations they had with Moye and the
defendant, respectively. The defendant also testified in
his own defense. Although the defendant admitted that
he was at the scene of the murder, along with Moye
and Coleman, he denied any involvement. According
to the defendant, he, Moye, and Coleman walked to
Dudley Street because Coleman was planning to meet
someone there. Because that person never arrived, they
began walking back toward the defendant’s house and
encountered the victim. The defendant explained that
the victim called them over and asked for marijuana
bags, which Coleman happened to be carrying. The
defendant testified that, while Coleman and the victim
began to engage in a drug transaction, someone wearing
a black hooded sweat suit and a face covering came
up from behind and aimed a gun at them. The defendant
claimed that he yelled out and began running back
toward Dudley Street. Moye and Coleman followed. He
also said that he heard gun shots. The defendant
claimed that, after the shooting, he, Moye, and Coleman
went back to the defendant’s house and then went to
Waterbury to get guns. He confirmed that Bellamy gave
them a ride to Waterbury but denied ever having
encountered Capers that day or having entered his car.
The defendant also denied that any of them were car-
rying guns at the time of the shooting and contended
that the first time he saw anyone with a gun was when
they obtained the guns in Waterbury. He also acknowl-
edged that he, Moye, and Coleman approached
Lowndes’ car before they encountered the victim but
claimed that Coleman had showed Lowndes a cell
phone, not a gun.

Ultimately, at the conclusion of the trial, the jury
found the defendant guilty as charged. The court sen-
tenced the defendant to a total effective sentence of
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fifty-two years of incarceration. This appeal followed.
Additional facts will be set forth as necessary.

I

A

We begin with the defendant’s challenge to the trial
court’s admission of Capers’ testimony regarding
Moye’s statement to him about the murder. The follow-
ing additional facts are relevant to our analysis. At trial,
the prosecutor called Capers to testify. During Capers’
direct examination, the prosecutor alerted the court
that he anticipated that defense counsel would object
to questions he intended to ask regarding a ‘‘dual incul-
patory statement’’ that Moye had made to Capers after
the murder. The prosecutor conducted a proffer exami-
nation of Capers outside the presence of the jury. In
response to the prosecutor’s questions, Capers explained
that, approximately one week after the murder, Moye,
Capers, and Harris were smoking marijuana in Moye’s
backyard. During that gathering, Moye made Capers
‘‘do a solemn . . . oath, like say on word of [his] son
[that he] wasn’t going to tell something’’ or, in other
words, ‘‘swear to God [he would not] say nothing.’’
Capers ‘‘told [Moye] to say the same thing,’’ and they
went on to exchange secrets. Moye divulged details
about the murder to Capers. Specifically, Moye told
Capers that, when he was walking with Coleman and
the defendant on the Canal Line Trail, they saw the
victim and decided to ‘‘stain’’ him. Moye explained that
he, Coleman, and the defendant approached the victim
and asked if he was ‘‘SLB.’’ Moye stated that the victim
then punched Coleman in the face, and Coleman, in
turn, pulled out his gun, a ‘‘baby nine,’’ and attempted
to shoot the victim, but the gun jammed, so the defen-
dant shot him with his .380 caliber pistol. Moye did not
tell Capers whether he was carrying a gun, himself, or
whether they actually stole anything from the victim.
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Defense counsel objected to the state’s proffer,
arguing that Moye’s statement to Capers constituted
inadmissible hearsay. Further, defense counsel argued
that the statement could not be admitted as a statement
against penal interest, an exception to the rule against
hearsay, because it was ‘‘a very self-serving statement
from Moye,’’ insofar as ‘‘[h]e distanced himself from
the whole process . . . .’’ The prosecutor, in turn,
argued that Moye’s statement to Capers did constitute a
statement against penal interest. The prosecutor noted
that Moye made the statement to Capers within one
week of the murder, the person to whom Moye made
the statement was a longtime friend, there was corrobo-
rating evidence in the case that supported Moye’s state-
ment, and the statement was against Moye’s penal
interest because he implicated himself in two felonies—
robbery and felony murder—insofar as he was aware
that Coleman and the defendant were armed with fire-
arms and ‘‘that there was a likelihood that a death could
result as a result of [the] robbery.’’

Ultimately, the trial court overruled defense counsel’s
objection to Capers’ testimony and concluded that the
statement was admissible as a statement against penal
interest. Specifically, after finding that Moye was
unavailable,1 the court applied the test set forth in § 8-
6 (4) of the Connecticut Code of Evidence to determine
whether Moye’s statement to Capers was sufficiently
trustworthy to constitute a statement against penal
interest. The court made the following findings: ‘‘A fair
reading of [Moye’s] statement, viewed through the lens
of common sense, makes it abundantly clear that [his]
statements . . . subject[ed] both [him] and the defen-

1 The prosecutor told the court that Moye’s attorney had informed the
state that she would advise Moye to invoke his fifth amendment privilege
against self-incrimination if called to testify, and that he had invoked the
privilege in a prior probable cause hearing. Defense counsel agreed that
Moye was unavailable to testify, and neither party, on appeal, disputes the
trial court’s finding that Moye was unavailable.
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dant to criminal liability; to wit, a conspiracy or plan
to rob the victim. . . . With regard to the factors, the
time that the statement was made, it was made only
one week following the commission of the crime. The
person to whom it was made, this witness, who, there’s
evidence before the jury, is a longtime friend. They hung
out together almost on a daily basis, and the evidence
demonstrates that . . . Capers is a person in whom,
based on their relationship, [Moye] would be likely to
confide . . . . In fact, the testimony is that . . . Moye
made . . . Capers swear an oath not to repeat the
statement, and . . . Capers testified [that] he told
[Moye], in fact, a confidence in return. In terms of cor-
roboration of the evidence, there is the evidence before
the jury with regard to the state’s exhibit, the video [of
the defendant, Moye, and Coleman walking to and from
the Canal Line Trail], which shows all these individuals
together. And the jury now knows, through the testi-
mony, if [the jury chooses] to accept it, from . . .
Lowndes, that at least one of them, as far as the jury
knows at this point, was armed. In terms of penal inter-
est, [State v.] Azevedo, [178 Conn. App. 671, 686, 176
A.3d 1196 (2017), cert. denied, 328 Conn. 908, 178 A.3d
390 (2018)], indicates that whether a statement is
against a declarant’s penal interest is an objective
inquiry of law, rather than a subjective analysis of the
declarant’s personal legal knowledge. Statements are
evaluated according to a reasonable [person] standard.
To the extent, if any, based on [defense counsel’s] argu-
ment that it’s self-serving, I don’t think it’s self-serving.
He . . . implicates himself in a plan to rob the victim.
. . . Moye’s statements about himself, even if they were
neutral or even to some extent self-serv[ing], they are
still admissible. . . . And the statement certainly
[tends] to incriminate . . . Moye.’’ (Citation omitted.)
Accordingly, Capers proceeded to testify before the jury
regarding Moye’s admissions, consistent with the state’s
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proffer. He also added that Moye ‘‘kept saying that they
probably [were] going to get caught.’’

On appeal, the defendant contends that the trial court
incorrectly concluded that the statement satisfied the
dual inculpatory hearsay exception because the state-
ment (1) was not truly against Moye’s penal interest,
in that it minimized Moye’s role in the criminal conduct,
while inculpating the defendant and Coleman, and (2)
was not trustworthy. The state disagrees and argues
that the trial court properly found that the statement
at issue (1) was against Moye’s penal interest, even
though he did not portray himself as the actual shooter,
and (2) was sufficiently trustworthy, under the factors
set forth in § 8-6 (4) of the Connecticut Code of Evi-
dence, to be admitted into evidence.

We begin with the standard of review and relevant
legal principles. ‘‘The law regarding out-of-court state-
ments admitted for the truth therein is well settled. An
out-of-court statement offered to establish the truth of
the matter asserted is hearsay. . . . As a general rule,
such hearsay statements are inadmissible unless they
fall within a recognized exception to the hearsay rule.’’
(Internal quotation marks omitted.) State v. Rivera, 268
Conn. 351, 360, 844 A.2d 191 (2004). ‘‘Section 8-6 (4)
of the Connecticut Code of Evidence carves out an
exception to the hearsay rule for an out-of-court state-
ment made by an unavailable declarant if the statement
was ‘trustworthy’ and, ‘at the time of its making, so far
tended to subject the declarant to criminal liability that
a reasonable person in the declarant’s position would
not have made the statement unless the person believed
it to be true.’ ’’ Id., 361; see also, e.g., State v. Patel, 342
Conn. 445, 477, 270 A.3d 627 (2022), petition for cert.
filed (U.S. August 18, 2022) (No. 22-155). Section 8-6
(4) further instructs that, ‘‘[i]n determining the trustwor-
thiness of a statement against penal interest, the court
shall consider (A) the time the statement was made
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and the person to whom the statement was made, (B)
the existence of corroborating evidence in the case,
and (C) the extent to which the statement was against
the declarant’s penal interest.’’ Conn. Code Evid. § 8-6
(4). ‘‘[N]o single factor . . . is necessarily conclusive
. . . . Thus, it is not necessary that the trial court find
that all of the factors support the trustworthiness of
the statement. The trial court should consider all of the
factors and determine whether the totality of the circum-
stances supports the trustworthiness of the statement.’’
(Citations omitted; internal quotation marks omitted.)
State v. Lopez, 254 Conn. 309, 316, 757 A.2d 542 (2000).

In this case, the state offered Moye’s statement to
Capers as a dual inculpatory statement, which is ‘‘a
statement that inculpates both the declarant and a third
party, in this case the defendant.’’ State v. Schiappa,
248 Conn. 132, 145 n.15, 728 A.2d 466, cert. denied, 528
U.S. 862, 120 S. Ct. 152, 145 L. Ed. 2d 129 (1999). We
evaluate a dual inculpatory statement using the same
criteria that govern the admission of a statement against
penal interest. See, e.g., id., 153–54. ‘‘Whether a state-
ment is against a declarant’s penal interests is an objec-
tive inquiry of law, rather than a subjective analysis of
the declarant’s personal legal knowledge. Under § 8-6
(4) [of the Connecticut Code of Evidence], we must
evaluate the statements according to a reasonable per-
son standard, not according to an inquiry into the
declarant’s personal knowledge or state of mind.’’ State
v. Camacho, 282 Conn. 328, 359, 924 A.2d 99, cert.
denied, 552 U.S. 956, 128 S. Ct. 388, 169 L. Ed. 2d 273
(2007). Moreover, ‘‘it is not the fact that the declaration
is against interest but the awareness of that fact by
the declarant which gives the statement significance.’’
(Internal quotation marks omitted.) State v. Bryant, 202
Conn. 676, 696, 523 A.2d 451 (1987). ‘‘[W]hen viewing
this issue through an evidentiary lens, we examine
whether the trial court properly exercised its discre-
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tion.’’ (Internal quotation marks omitted.) State v.
Camacho, supra, 363.

We first consider whether Moye’s statement was
against his penal interest. The essential characteristic
as to what is against penal interest is ‘‘the exposure to
risk of punishment for a crime.’’ (Internal quotation
marks omitted.) State v. Bryant, supra, 202 Conn. 695–
96. Here, Moye’s statement exposed him to a risk of
punishment for conspiracy to commit robbery, robbery,
and felony murder. As the trial court noted, Moye impli-
cated himself in a plan to rob the victim. Moye also
told Capers that he was aware that Coleman and the
defendant were armed with firearms and, therefore,
was aware that there was a likelihood that death could
result during the commission of the robbery. He also
admitted that he was present when the defendant shot
and killed the victim. Moye, therefore, admitted his
participation in a robbery that gave rise to a homicide
and exposed himself to the possibility of a charge of
felony murder. See General Statutes § 53a-54c. Accord-
ingly, we conclude that Moye’s statement was against
his penal interest.

To the extent that Moye attempted to minimize his
participation in the homicide by stating that the defen-
dant was the one who shot the victim, we find this
court’s decision in State v. Rivera, supra, 268 Conn.
351, instructive. In Rivera, we held that the declarant
in that case ‘‘admitted his participation in a burglary
that had given rise to a homicide, and thus exposed
himself to the possibility of a charge of felony murder.
As the trial court correctly noted, even if [the declar-
ant’s] statement had attempted to minimize his partici-
pation in the homicide, the minimization would have
been limited to ‘one type of murder versus another
type of murder.’ The statement further implicated [the
declarant] as a principal in the crime of burglary, and
an accomplice in the crimes of arson and tampering
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with evidence. Therefore, [the declarant’s] statement
exposed him to potential liability for the same types of
crimes with which the defendant has been charged and,
accordingly, the statement fully and equally implicated
both [the declarant] and the defendant.’’ (Footnote
omitted.) Id., 368. Similarly, here, to the extent that the
defendant argues that Moye’s statement was intended
to distance Moye from the murder or to minimize his
participation in the crime, we conclude—as was the
case in Rivera—that Moye’s statement was indeed
inculpatory, as it exposed him to potential criminal
liability for the same types of crimes with which the
defendant was charged. A difference in degree of incul-
pation, rather than in kind, does not affect the conclu-
sion that it is still an inculpatory statement.

We also find it significant that Moye requested that
Capers undertake ‘‘a solemn . . . oath’’ before divulg-
ing the details of the murder. This ‘‘oath,’’ coupled with
the fact that Moye repeatedly told Capers ‘‘that they
probably [were] going to get caught,’’ bolsters the con-
clusion that Moye was aware that the statement was
against his penal interest. See, e.g., State v. Camacho,
supra, 282 Conn. 360–61; see also, e.g., State v. Rivera,
supra, 268 Conn. 368–69 (fact that declarant drove to
remote location before making inculpatory statement,
told nephew that he and defendant had done something
wrong, and admonished nephew not to repeat state-
ment indicated that declarant ‘‘reasonably could have
foreseen that the statement was against his penal
interest’’).

The defendant nevertheless contends that, short of
excluding the entire statement, the trial court should
have admitted only those portions of the statement in
which Moye explicitly inculpated himself in the crime.
Specifically, he contends that Moye’s statement ‘‘that
the defendant took out his gun and shot the victim is
a non-self-inculpatory statement contained in an overall
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broader narrative.’’ To that end, he argues that we
should reject the approach to statements against penal
interest that we adopted in State v. Bryant, supra, 202
Conn. 696–97, namely, that, ‘‘[when] the disserving parts
of a statement are intertwined with self-serving parts,
it is more prudential to admit the entire statement and
let the trier of fact assess its evidentiary quality in the comp-
lete context,’’ and, instead, follow the United States
Supreme Court’s decision in Williamson v. United
States, 512 U.S. 594, 114 S. Ct. 2431, 129 L. Ed. 2d 476
(1994). In Williamson, the United States Supreme Court
interpreted the analogous federal rule to § 8-6 (4) of
the Connecticut Code of Evidence, rule 804 (b) (3) of
the Federal Rules of Evidence, and concluded that ‘‘the
most faithful reading of [that rule] is that it does not
allow [the] admission of non-self-inculpatory state-
ments, even if they are made within a broader narrative
that is generally self-inculpatory.’’ Id., 600–601.

Because we conclude that Moye’s entire statement,
including those specific portions naming the defendant
as the shooter, was self-inculpatory, we need not decide
whether to adopt the approach taken by Williamson.
See, e.g., State v. Rivera, supra, 268 Conn. 371 n.18
(concluding that codefendant’s entire statement was
self-inculpatory, including any portions that were designed
to minimize codefendant’s participation in crime).
Indeed, although Moye identified the defendant as the
actual shooter, Moye also directly and explicitly incrimi-
nated himself by admitting his own participation in the
plan to commit a robbery that gave rise to the murder.
Moreover, even if Moye’s statement served as an
attempt to minimize his participation in the actual homi-
cide, the statement still implicated him in the murder
and exposed him to potential liability for the same types
of crimes with which the defendant was charged. See,
e.g., State v. Camacho, supra, 282 Conn. 360 (codefen-
dant’s statements were not blame shifting because they
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exposed him to potential liability for same crimes with
which defendant was charged, thereby implicating
codefendant and defendant equally); State v. Azevedo,
supra, 178 Conn. App. 685–88 (statements were against
penal interest when declarant, who was accessory to
defendant’s crimes, stated that defendant was responsi-
ble for setting house on fire and detailed how defendant
set fire that destroyed home).

We also note an important factual distinction that
differentiates this case from Williamson. In William-
son, the United States Supreme Court was required to
determine whether an accomplice’s confession to the
United States Drug Enforcement Administration, which
inculpated the defendant, was admissible pursuant to
rule 804 (b) (3) of the Federal Rules of Evidence. See
Williamson v. United States, supra, 512 U.S. 596–98.
The court was largely concerned with the reliability of
a codefendant’s postarrest statements made to authori-
ties, particularly those that inculpated or shifted blame
to the defendant. See id., 603; see also, e.g., United
States v. Ebron, 683 F.3d 105, 134 n.9 (5th Cir. 2012)
(determining that, although court in Williamson pro-
nounced broad rule, ‘‘its analysis is predicated on the
assumption that the challenged statement was a [postar-
rest] confession’’), cert. denied, 571 U.S. 989, 134 S. Ct.
512, 187 L. Ed. 2d 365 (2013).2 Although the court in

2 The defendant relies on State v. Britt, 293 Neb. 381, 881 N.W.2d 818
(2016), a case decided by the Nebraska Supreme Court, in support of his
argument that Moye’s statement should not have been admitted in its
entirety. In Britt, the court determined that certain statements made by the
declarant, a codefendant, were inadmissible as statements against penal
interest. Id., 422. The court concluded that, although the statements were
partially inculpatory because they implicated the declarant in the plan to rob
the victim, they were not sufficiently against the declarant’s penal interests
because the declarant shifted blame to the defendant ‘‘for the fact that a
robbery turned into a triple homicide.’’ Id. Although the facts of Britt bear
some similarity to this case, we find the Nebraska Supreme Court’s analysis
unpersuasive, primarily because it is predicated on what we consider to
be a broad interpretation of Williamson, an interpretation that has been
questioned by other courts; see, e.g., United States v. Lovato, 950 F.3d 1337,
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Williamson broadly pronounced that rule 804 (b) (3)
of the Federal Rules of Evidence ‘‘does not allow [the]
admission of non-self-inculpatory statements, even if
they are made within a broader narrative that is gener-
ally self-inculpatory’’; Williamson v. United States,
supra, 600–601; it nevertheless expressly recognized
that an inculpatory statement may be admitted under
the rule if ‘‘the statement was sufficiently against the
declarant’s penal interest that a reasonable person in
the declarant’s position would not have made the state-
ment unless believing it to be true . . . [which is a]
question [that] can only be answered in light of all the
surrounding circumstances.’’ (Emphasis added; inter-
nal quotation marks omitted.) Id., 603–604. In our view,
which is reflected in our own Code of Evidence; see
Conn. Code Evid. § 8-6 (4); one important, and informa-
tive, ‘‘surrounding circumstance’’ is the party to whom
the declaration was made. Indeed, the advisory commit-
tee note to rule 804 (b) (3) of the Federal Rules of
Evidence, relied on by United States Supreme Court
Justice Anthony M. Kennedy in his concurrence in Wil-
liamson; see Williamson v. United States, supra,
614–15 (Kennedy, J., concurring in the judgment); pro-
vides in relevant part: ‘‘[A] statement admitting guilt
and implicating another person, made while in custody,
may well be motivated by a desire to curry favor with
the authorities and hence fail to qualify as against inter-
est. . . . On the other hand, the same words spoken
under different circumstances, e.g., to an acquain-
tance, would have no difficulty in qualifying [as a
statement against interest].’’ (Citation omitted; empha-
sis added.) Fed. R. Evid. 804 (b) (3), advisory committee
note. In this case, Moye’s statement was not made to
law enforcement agents, and, thus, the fear that his
statement was made to shift blame to the defendant

1342 (10th Cir. 2020), cert. denied, U.S. , 141 S. Ct. 2814, 210 L. Ed.
2d 939 (2021); United States v. Ebron, supra, 683 F.3d 134 n.9.
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and curry favor with law enforcement is not present.
Indeed, as we explain in detail subsequently in this
opinion, the circumstances under which Moye made
the statement—in a casual setting to a longtime friend—
strongly support the statement’s reliability and, thus,
its admissibility.

The application of the foregoing principles leads us
to conclude that the trial court did not abuse its discre-
tion in determining that Moye’s statement was against
his penal interest. Having so concluded, we turn next
to the remaining factors under the trustworthiness com-
ponent of our inquiry, namely, ‘‘(A) the time the state-
ment was made and the person to whom the statement
was made, [and] (B) the existence of corroborating
evidence in the case . . . .’’ Conn. Code Evid. § 8-6 (4).

With regard to the first factor, we conclude that the
circumstances under which Moye made his statement
to Capers were strongly indicative of its reliability. ‘‘In
general, declarations made soon after the crime suggest
more reliability than those made after a lapse of time
[when] a declarant has a more ample opportunity for
reflection and contrivance.’’ (Internal quotation marks
omitted.) State v. Pierre, 277 Conn. 42, 70, 890 A.2d
474, cert. denied, 547 U.S. 1197, 126 S. Ct. 2873, 165 L.
Ed. 2d 904 (2006). Here, the trial court found that Moye’s
statement to Capers was made only one week after the
crimes took place. This narrow time frame supported
the trial court’s finding that the statement was reliable.
See, e.g., State v. Camacho, supra, 282 Conn. 361 (state-
ments made approximately one week after crime were
trustworthy); State v. Pierre, supra, 70–72 (statements
made within ‘‘couple of weeks’’ of crime were trustwor-
thy); State v. Rivera, supra, 268 Conn. 370–71 (state-
ments made within five months of crime were trust-
worthy).

Additionally, Moye made the contested statement of
his own volition, to people with whom he had a close
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relationship, during a casual encounter in his backyard.
Capers testified that he had known Moye for six or
seven years and that he, Harris, and Moye were all part
of a group who regularly hung out together. It is well
settled that statements made to friends and close associ-
ates ‘‘are significantly more trustworthy than state-
ments obtained by government agents for the purpose
of creating evidence that would be useful at a future
trial. . . . In short, neither facing arrest nor being
under arrest when making his statements to [the wit-
ness], [the declarant] lacked the obvious incentive to
shift blame or curry favor with the police. . . . Addi-
tionally, although [the witness] was not a relative of
[the declarant] . . . a factor that we have previously
noted when evaluating whether a statement is trustwor-
thy, the trial court specifically found that [the witness]
was far from a stranger . . . . [T]he fact remains that
they shared a friendship and a relationship of trust.’’
(Citations omitted.) State v. Pierre, supra, 277 Conn.
70; see also, e.g., State v. Camacho, supra, 282 Conn.
362; State v. Rivera, supra, 268 Conn. 369; State v.
Bryan, 193 Conn. App. 285, 305 n.15, 219 A.3d 477, cert.
denied, 334 Conn. 906, 220 A.3d 37 (2019). We therefore
conclude that the fact that Moye made the contested
statement in a noncoercive atmosphere to a person
with whom he had a close relationship further supports
the statement’s reliability and weighs in favor of admis-
sibility.3

3 The defendant argues that Moye, by naming the defendant as the shooter,
‘‘could have been more concerned about [retaliation] from rival gang mem-
bers . . . . By placing the blame of the shooting on the [defendant and
Coleman], Moye may have been attempting to get word on the street that
the others shot the victim, not him.’’ Aside from the lack of evidence in the
record to support this theory, the defendant has not cited any cases, and
we have found none, in which we have concluded that a statement made
in such a circumstance is unreliable. Indeed, our case law supports the
proposition that statements made to acquaintances in casual settings, rather
than to law enforcement while inside ‘‘the coercive atmosphere of official
interrogation,’’ tend to be more reliable, as the declarant ‘‘lack[s] the obvious
incentive to shift blame or curry favor with the police.’’ (Internal quotation
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The defendant nevertheless contends that the circum-
stances in which Moye made his statement are ‘‘no
different’’ from the circumstances in which the declar-
ant made a statement in State v. Boyd, 214 Conn. 132,
570 A.2d 1125 (1990), which we held were not trustwor-
thy. See id., 140. We disagree. In Boyd, the defendant
was charged with felony murder and first degree bur-
glary, among other crimes. Id., 133. The only evidence
offered by the state to implicate the defendant in the
victim’s murder was a written statement made by the
codefendant, Tyrone Wilson. Id., 134. This court held
that the statement was inadmissible on evidentiary
grounds because it ‘‘was made to the police while Wil-
son was in custody.’’ Id., 140. We cautioned that such
statements, made against a codefendant by a third party
in police custody, often lack sufficient indicia of reliabil-
ity, considering ‘‘there [exist] obvious motives for falsi-
fication—the very natural desire to curry favor from
the arresting officers, the desire to alleviate culpability
by implicating others, the enmity often generated in a
conspiracy gone awry, the desire for revenge, all [of
which] might lead an arrestee-declarant to misrepresent
or to exaggerate the role of others in the criminal enter-
prise.’’ (Internal quotation marks omitted.) Id., 139–40.
Furthermore, ‘‘no evidence was offered [at the probable
cause hearing] that corroborated Wilson’s statement
to the extent that it implicated the defendant in [the
victim’s] murder.’’ Id., 140.

This case is clearly distinguishable from Boyd. Here,
Moye’s statement was not made during police interroga-
tion, and, thus, there was no such ‘‘obvious [motive]
for falsification,’’ namely, ‘‘the very natural desire to
curry favor from the arresting officers . . . .’’ (Internal
quotation marks omitted.) Id. Furthermore, as we

marks omitted.) State v. Pierre, supra, 277 Conn. 70; see, e.g., State v. Bonds,
172 Conn. App. 108, 125, 158 A.3d 826, cert. denied, 326 Conn. 907, 163 A.3d
1206 (2017).
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explain hereinafter, there was evidence adduced at trial
that corroborated Moye’s account insofar as it impli-
cated the defendant in the murder. As our Appellate
Court aptly stated, ‘‘Boyd does not create a blanket
rule of inadmissibility of all declarations against penal
interest when they are inculpatory as to both the declar-
ant and the defendant. Instead, based [on] the tradi-
tional analysis of trustworthiness, such statements are
inadmissible when made after the crime is complete and
when made in a custodial environment to a custodian
such as a law enforcement officer.’’ (Emphasis added.)
State v. Lynch, 21 Conn. App. 386, 396, 574 A.2d 230,
cert. denied, 216 Conn. 806, 580 A.2d 63 (1990). Far
from giving a statement in a custodial environment to
law enforcement, Moye made his statement during a
casual backyard gathering to a longtime friend. Thus,
we conclude that the first factor strongly weighs in
favor of the statement’s trustworthiness.

With regard to the second factor, there was other
evidence presented at trial that corroborated the trust-
worthiness of Moye’s statement. The trial court expressly
relied on the fact that video surveillance captured Moye,
Coleman, and the defendant in the vicinity immediately
before and after the shooting. Further, the jury heard
testimony from Lowndes that, prior to their encounter
with the victim, either the defendant, Moye, or Coleman
was armed, as Coleman showed Lowndes a gun after
approaching his car. In addition to the evidence on
which the trial court explicitly relied, additional, inde-
pendent evidence adduced at trial further corroborated
Moye’s statement. Moye’s account was consistent with
the physical evidence; Moye told Capers that the defen-
dant used a .380 caliber pistol, which was corroborated
by the .380 caliber bullet recovered from the victim’s
body during his autopsy. Additionally, Moye accurately
recounted the nature of the victim’s head wound, as
Capers testified that Moye told him that the bullet had
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passed through the victim’s head, and the autopsy
showed that the bullet had entered the mid-front of the
victim’s head, passed through his cranium, and exited
near his left ear. Moye’s testimony was also consistent
with the defendant’s account of the events surrounding
the murder, as relayed to the jury through Bacote’s trial
testimony. The existence of this corroborating evidence
also supports the statement’s reliability and weighs in
favor of its admissibility.

In sum, in light of the inculpatory nature of the state-
ment, the fact that the statement was made only one
week after the crime during a casual encounter in
Moye’s backyard, and the existence of corroborating
evidence presented at trial that supported the state-
ment’s trustworthiness, we conclude that the trial court
did not abuse its discretion when it admitted Moye’s
dual inculpatory statement to Capers under § 8-6 (4) of
the Connecticut Code of Evidence.

B

We next address whether the admission of Moye’s
statement violated the defendant’s sixth amendment
right to confrontation.4 At the outset, we note that the
defendant makes only cursory reference to his sixth
amendment right in his brief and does not separately
analyze this constitutional claim from his evidentiary
claim. Indeed, he does not cite or apply the controlling
standard set forth by the United States Supreme Court
in Crawford v. Washington, 541 U.S. 36, 68, 124 S. Ct.
1354, 158 L. Ed. 2d 177 (2004), or its progeny, Davis v.
Washington, 547 U.S. 813, 822, 126 S. Ct. 2266, 165 L.

4 The sixth amendment right to confrontation is made applicable to the
states by incorporation through the due process clause of the fourteenth
amendment to the United States constitution. E.g., Pointer v. Texas, 380
U.S. 400, 403, 85 S. Ct. 1065, 13 L. Ed. 2d 923 (1965).

The defendant does not raise a state constitutional claim in this regard.
Accordingly, we have no occasion to consider whether our state constitution
affords greater protection than the federal constitution.
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Ed. 2d 224 (2006). Nevertheless, to the extent that this
unpreserved claim was adequately briefed, we conclude
that Moye’s statement was nontestimonial, and its
admission, therefore, did not violate the defendant’s
confrontation rights.

The defendant did not raise his sixth amendment
claim at trial and seeks review pursuant to State v.
Golding, 213 Conn. 233, 239–40, 567 A.2d 823 (1989),
as modified by In re Yasiel R., 317 Conn. 773, 781,
120 A.3d 1188 (2015). Under Golding, ‘‘a defendant can
prevail on a claim of constitutional error not preserved
at trial only if all of the following conditions are met:
(1) the record is adequate to review the alleged claim
of error; (2) the claim is of constitutional magnitude
alleging the violation of a fundamental right; (3) the
alleged constitutional violation . . . exists and . . .
deprived the defendant of a fair trial; and (4) if subject
to harmless error analysis, the state has failed to demon-
strate harmlessness of the alleged constitutional viola-
tion beyond a reasonable doubt.’’ (Emphasis in original;
footnote omitted.) State v. Golding, supra, 239–40; see
In re Yasiel R., supra, 781 (modifying third prong of
Golding). Because the record is adequate for review,
and the defendant’s claim, which alleges a violation
of his sixth amendment right to confrontation, is of
constitutional magnitude, our inquiry focuses on whether
the violation alleged by the defendant exists.

As we have explained: ‘‘Beyond [the previously men-
tioned] evidentiary principles, the state’s use of hearsay
evidence against an accused in a criminal trial is limited
by the confrontation clause of the sixth amendment.
. . . The [c]onfrontation [c]lause . . . bars the admis-
sion of some evidence that would otherwise be admissi-
ble under an exception to the hearsay rule.’’ (Internal
quotation marks omitted.) State v. Pierre, supra, 277
Conn. 75.
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In Crawford, the United States Supreme Court ‘‘drew
a distinction between testimonial hearsay statements
and those deemed nontestimonial.’’ (Internal quotation
marks omitted.) State v. Pierre, supra, 277 Conn. 76.
‘‘Under Crawford . . . the hearsay statements of an
unavailable witness that are testimonial in nature may
be admitted under the sixth amendment’s confrontation
clause only if the defendant has had a prior opportunity
to cross-examine the declarant. Hearsay statements
that are nontestimonial in nature are not governed by
the confrontation clause, and their admissibility is gov-
erned solely by the rules of evidence.’’ (Citation omitted;
internal quotation marks omitted.) State v. Holley, 327
Conn. 576, 585 n.5, 175 A.3d 514 (2018).

Since the United States Supreme Court’s decision in
Crawford, the court has formulated a ‘‘primary pur-
pose’’ test for determining whether a statement is testi-
monial in nature. Davis v. Washington, supra, 547 U.S.
822. The primary purpose test directs courts to consider
‘‘whether, in light of all the circumstances, viewed
objectively, the ‘primary purpose’ of [a given] conversa-
tion was to ‘creat[e] an out-of-court substitute for trial
testimony.’ ’’ Ohio v. Clark, 576 U.S. 237, 245, 135 S. Ct.
2173, 192 L. Ed. 2d 306 (2015), quoting Michigan v.
Bryant, 562 U.S. 344, 358, 131 S. Ct. 1143, 179 L. Ed.
2d 93 (2011). Accordingly, this court applies a primary
purpose test for evaluating whether a statement is testi-
monial. See, e.g., State v. Sinclair, 332 Conn. 204, 225,
210 A.3d 509 (2019). Additionally, we have consistently
applied the rule that, in determining a declarant’s pri-
mary purpose in making a statement, courts must con-
sider ‘‘the formality attendant to the making of the
statement . . . .’’ Id.; see also Ohio v. Clark, supra, 245,
247; Michigan v. Bryant, supra, 366, 377; State v. Patel,
supra, 342 Conn. 462, 464–65.

A review of our case law in this area persuades us
that Moye’s statement was nontestimonial, and, there-



Page 27CONNECTICUT LAW JOURNALOctober 4, 2022

OCTOBER, 2022 849344 Conn. 825

State v. Graham

fore, its admission did not violate the defendant’s con-
frontation rights. See, e.g., Ohio v. Clark, supra, 576
U.S. 245 (‘‘[A] statement cannot fall within the [c]on-
frontation [c]lause unless its primary purpose was testi-
monial. [When] no such primary purpose exists, the
admissibility of a statement is the concern of state and
federal rules of evidence, not the [c]onfrontation [c]lause.’’
(Internal quotation marks omitted.)). Moye’s statement
to Capers inculpating himself and the defendant was
not made under circumstances that would ‘‘lead an
objective witness reasonably to believe that the state-
ment would be available for use at a later trial.’’ State
v. Rivera, supra, 268 Conn. 365. In particular, Moye’s
statement was made in an informal setting, in his own
backyard, and on his own initiative to his friend, before
anyone had been charged. See, e.g., State v. Pierre,
supra, 277 Conn. 77–78 (determining that declarant’s
statements were nontestimonial because statements
were made on declarant’s ‘‘own initiative, to a friend
whom he had known for several years, nearly six
months before either he or the defendant [was] arrested
for the crime’’); State v. Rivera, supra, 365 (concluding
that statement was nontestimonial because declarant
‘‘made the statement in confidence and on his own
initiative to a close family member, almost eighteen
months before the defendant was arrested and more
than four years before his own arrest’’). Accordingly,
we conclude that Moye’s statement to Capers was non-
testimonial, and its admission at trial did not violate
the defendant’s sixth amendment right to confrontation.
The defendant’s unpreserved constitutional claim there-
fore fails under Golding’s third prong.

II

We next address the defendant’s claim that the prose-
cutor committed impropriety by presenting a generic
tailoring argument during closing argument when he
suggested that the jury should discredit the defendant’s
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testimony because the defendant testified after ‘‘hear-
[ing] all the testimony.’’ The defendant contends that
this argument violated his confrontation rights under
article first, § 8, of the state constitution.

The following additional facts are relevant to our
analysis. During his closing argument, the prosecutor
summarized the defendant’s testimony as follows: ‘‘[The
defendant] indicate[d] that [the person who shot the
victim] wasn’t him. It was a masked man in a track suit
who came in from somewhere, not anywhere on camera
. . . but from somewhere in the trees, and aimed this
gun at them and fired.’’ The prosecutor proceeded to
replay a video, which was shown during the course of
trial, of the defendant, Moye, and Coleman running
away from the scene after the victim was shot. The
prosecutor then asked: ‘‘Do you see any of those men
duck? Do you see any of them scatter, dive behind a
car, get behind a tree, try to get anywhere away from
the shooter? Do you see them running with arms pump-
ing like an Olympic sprinter, or do they have their hands
in their pockets, jogging, like they are trying to get away
from a crime scene?’’

The prosecutor then returned to the defendant’s ver-
sion of events. He argued: ‘‘The defendant sat here
throughout the course of the trial. He heard all the
testimony. And, I’d submit to you, he had an opportunity
to decide which pieces of evidence he wanted to dis-
agree with and which pieces of evidence he was going
to concede. He heard his own mother come in here and
testify that it was him on the camera on Goodrich Street
[in Hamden]. His own mother identifies him from a
[photograph] at the very head of the Canal Line [Trail].
So, he admits it’s him. We have [global positioning sys-
tem (GPS)] records . . . showing him leaving his
house at 3:24 [p.m.] and getting back there twenty-two
minutes later. He can’t dispute those electronic records,
so he concedes it. . . . Bellamy, he didn’t have a dog
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in this fight. He comes in and says, ‘yeah, I gave some
guys a ride.’ The defendant can’t dispute that, so he
concedes it. It says ‘Waterbury’ on the video in . . .
Moye’s phone. There’s a [photograph] of him, two days
prior, pulling a weapon. He can’t dispute that, so he
says, ‘I don’t know the caliber of that gun.’ But . . .
Capers and . . . Bacote know the caliber of that gun,
and [it] was a .380. So, the one portion of the evidence
[for which] the defendant has an opportunity to give
a piece of information—it can’t easily be challenged
because it’s not on camera—is the [moment] of the
shooting. So, the [moment] of the shooting, he tells you
the story that we’ve been talking about. That, just by
happenstance, the exact [moment when] he . . . Cole-
man, and . . . Moye are walking up to [the victim],
there is a masked man in a track suit who aims at them,
fires at them without provocation, just by coincidence.’’

The defendant’s claim on appeal rests on two predi-
cates, both of which must be satisfied in order for him to
prevail. First, the defendant argues that the prosecutor
made a generic tailoring argument in two particular
portions of the closing argument. In the first instance,
the prosecutor said: ‘‘The defendant sat here throughout
the course of the trial. He heard all the testimony. And,
I’d submit to you, he had an opportunity to decide which
pieces of evidence he wanted to disagree with and
which pieces of evidence he was going to concede.’’ In
the second instance, the prosecutor argued: ‘‘So, the
one portion of the evidence [for which] the defendant
has an opportunity to give a piece of information—it
can’t easily be challenged because it’s not on camera—
is the [moment] of the shooting. So, the [moment] of
the shooting, he tells you the story that we’ve been
talking about.’’ Second, the defendant argues that,
although permissible under the federal constitution,
generic tailoring arguments violate the right to confron-
tation guaranteed by article first, § 8, of the state consti-
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tution, which, according to the defendant, provides
broader protections than the federal constitution. The
state argues, however, that the contested portions of the
prosecutor’s closing argument constituted a specific,
rather than generic, tailoring argument, which this court
has held is permissible. Therefore, the state argues,
this court has no occasion to consider whether generic
tailoring arguments are impermissible under the state
constitution. We agree with the state.

Defense counsel did not object to the prosecutor’s
closing argument at trial, and the defendant therefore
seeks review of his unpreserved claim under State v.
Golding, supra, 213 Conn. 239–40, as modified by In re
Yasiel R., supra, 317 Conn. 781. See part I B of this
opinion. Because the record is adequate for review and
the defendant alleges a violation of a state constitutional
right, we must determine whether the alleged viola-
tion exists.

‘‘A prosecutor makes a tailoring argument when he
or she attacks the credibility of a testifying defendant
by asking the jury to infer that the defendant has fabri-
cated his testimony to conform to the testimony of
previous witnesses. . . . The term most frequently is
used to refer to a prosecutor’s direct comment during
closing argument on the defendant’s opportunity to tai-
lor his testimony, although a prosecutor sometimes also
will use cross-examination to convey a discrediting tai-
loring message to the jury. There are two types of tai-
loring arguments: generic and specific. The former
occurs when the prosecutor argues the inference solely
on the basis of the defendant’s presence at trial and
his accompanying opportunity to fabricate or tailor his
testimony. . . . A specific tailoring argument, by con-
trast, occurs when a prosecutor makes express refer-
ence to the evidence, from which the jury might
reasonably infer that the substance of the defendant’s
tes-timony was fabricated to conform to the state’s case
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as presented at trial.’’ (Citations omitted; footnote omit-
ted; internal quotation marks omitted.) State v. Weath-
erspoon, 332 Conn. 531, 543–44, 212 A.3d 208 (2019).

In State v. Cassidy, 236 Conn. 112, 120, 125–29, 672
A.2d 899, cert. denied, 519 U.S. 910, 117 S. Ct. 273,
136 L. Ed. 2d 196 (1996), this court first addressed the
constitutionality of tailoring arguments. We concluded
that generic tailoring arguments violate a criminal
defendant’s sixth amendment right to confrontation;
id., 125, 128–29; but specific tailoring arguments are
constitutionally permissible because such arguments
are ‘‘linked solely to the evidence and not, either directly
or indirectly, to the defendant’s presence at trial.’’ Id.,
128 n.17. Four years later, however, the United States
Supreme Court released its decision in Portuondo v.
Agard, 529 U.S. 61, 120 S. Ct. 1119, 146 L. Ed. 2d 47
(2000), in which it held that generic tailoring arguments
do not violate any federal constitutional rights. Id., 70–
71, 73.

The United States Supreme Court’s decision in Por-
tuondo required us to overrule Cassidy, which we did
in State v. Alexander, 254 Conn. 290, 296, 755 A.2d 868
(2000). In Alexander, this court noted that, to the extent
that the defendant, through supplemental briefing,
raised a claim that generic tailoring arguments violate
our state constitution, this court was ‘‘not persuaded
by his argument.’’ Id., 296 n.9. Recently, in State v.
Weatherspoon, supra, 332 Conn. 531, a defendant
claimed on appeal to this court that the prosecutor’s
generic tailoring arguments violated his right to con-
frontation guaranteed by article first, § 8, of the Con-
necticut constitution. See id., 547. After closely
examining the evidentiary record in that case, however,
we concluded that the contested statements constituted
specific, rather than generic, tailoring. See id., 548–49.
In light of that conclusion, we did not decide whether
our state constitution provides broader protection
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against generic tailoring arguments than does the fed-
eral counterpart. Id., 550.

In determining whether a tailoring comment is spe-
cific or generic, ‘‘we must view [the] statement in con-
text to determine the true nature of the prosecutor’s
argument.’’ Id., 549. In this case, immediately preceding
the first contested statement—that ‘‘[t]he defendant sat
here throughout the course of the trial. He heard all
the testimony. And, I’d submit to you, he had an oppor-
tunity to decide which pieces of evidence he wanted
to disagree with and which pieces of evidence he was
going to concede’’—the prosecutor summarized the
defendant’s version of events, then played a surveil-
lance video that showed the defendant, Moye, and Cole-
man leaving the scene of the crime. The prosecutor
suggested that the defendant’s version of events was
tailored to fit the evidence showing that he and his
compatriots were captured on video leaving the scene
of the crime, a fact that required him to fabricate a
story about a masked gunman. The prosecutor then
argued that the defendant’s story was demonstrably
false because his version—that an unnamed, masked
assailant shot at the victim—was inconsistent with the
video surveillance, which did not show the men duck-
ing, hiding, or taking cover, as one would expect a
person to do when faced with an armed assailant.

In the portion of argument between the two contested
statements, the prosecutor noted that the defendant
agreed with the state only with respect to those ele-
ments of his story that were established by indisputable
evidence, namely, the GPS data, surveillance imaging,
and electronic records. The prosecutor urged the jury
to evaluate the defendant’s credibility by reference to
his behavior in the surveillance video, GPS records,
which recorded the time at which the defendant left
and returned to his home, and the testimony of the
defendant’s mother, Bellamy, Capers, and Bacote. He
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went on, in the second contested statement, to suggest
that the defendant fabricated the only thing with which
there was no irrefutable evidence to support—the true
identity of the person who shot the victim.

Although the state’s tailoring theory could have been
conveyed with more precise reference to the evidence,
the prosecutor’s argument contained several evidence-
based assertions. First, the defendant’s account that a
masked assailant began shooting at him was inconsis-
tent with his behavior in the surveillance video, which
supports the inference that his in-court testimony was
fabricated to conform to the evidence. Second, the
nearly identical accounts from Capers and Bacote,
describing the plan of the defendant, Moye, and Cole-
man, sharply diverged from the defendant’s in-court
testimony, which supports the inference that the defen-
dant’s version of events was likewise fabricated. Finally,
the evidence, including video surveillance, GPS imaging,
and electronic records confirming the fact that Bellamy
drove the defendant, Moye, and Coleman to Waterbury,
supports the inference that the defendant conformed
his version of events to the indisputable evidence and
fabricated the testimony regarding the presence of an
unknown masked assailant. These evidence-based
assertions distinguish this specific tailoring argument
from a generic tailoring argument. Cf. Portuondo v.
Agard, supra, 529 U.S. 64, 70–71 (The prosecutor made
generic tailoring argument when she remarked: ‘‘You
know, ladies and gentlemen, unlike all the other wit-
nesses in this case the defendant has . . . the benefit
. . . to sit here and listen to the testimony of all the
other witnesses before he testifies. . . . That gives you
a big advantage, doesn’t it? You get to sit here and think
what am I going to say and how am I going to say it?
How am I going to fit it into the evidence? . . . He’s
a smart man. I never said he was stupid. . . . He used
everything to his advantage.’’ (Internal quotation marks
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omitted.)); Martinez v. People, 244 P.3d 135, 142 (Colo.
2010) (prosecutor made generic tailoring arguments
when she suggested that defendant was ‘‘able to sit in
here the whole time and listen to what everybody had
to say’’ and ‘‘was able to tailor his statement with what
everybody else had to say because he’s been [in court]’’
but failed to tie tailoring arguments to evidence in
record (internal quotation marks omitted)).

We therefore conclude that the challenged tailoring
comments were specific, rather than generic, because
the suggestion of tailoring was tied to evidence that, if
credited by the jury, could have supported the prosecu-
tor’s claims. See, e.g., State v. Weatherspoon, supra,
332 Conn. 549–50 (because prosecutor’s statement that
defendant’s testimony ‘‘was entirely self-serving with
the benefit of hearing all the testimony that came
before’’ was supported by explicit evidence that could
lead to reasonable inference of tailoring, it was specific
tailoring argument (emphasis omitted; internal quota-
tion marks omitted)); see also State v. Mattson, 122
Haw. 312, 327, 226 P.3d 482 (2010) (because prosecutor
referred to specific evidence presented at trial, in addi-
tion to referring to defendant’s presence at trial, court
concluded that it could not ‘‘be said that the prosecu-
tor’s remarks during closing argument constituted a
‘generic accusation’ that [the defendant] tailored his
testimony based solely on his presence at trial’’ (empha-
sis in original)).5 Accordingly, we also conclude that the

5 In support of his generic tailoring claim, the defendant relies on State
v. Daniels, 182 N.J. 80, 861 A.2d 808 (2004). In Daniels, the Supreme Court
of New Jersey exercised its supervisory authority to prohibit generic tailoring
arguments and to constrain a prosecutor’s ability to make specific tailoring
arguments. With regard to specific tailoring, the court explained that the
prosecutor’s comments were ‘‘precisely the type that a prosecutor is prohib-
ited from making, even when the record indicates that [the] defendant
tailored his testimony.’’ (Emphasis added.) Id., 101. We are not persuaded.

First, the defendant does not ask us to exercise our supervisory authority
to place similar constraints on specific tailoring arguments. Recently, in
Weatherspoon, we declined the defendant’s request to exercise our supervi-
sory authority and to reverse the judgment of conviction and create a rule
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prosecutor’s comments did not violate the defendant’s
right to confrontation under the state constitution. In
light of this conclusion, we need not resolve the defen-
dant’s contention that our state constitution affords
greater protection against generic tailoring arguments
than does the federal constitution.

III

Finally, we turn to the defendant’s second claim of
prosecutorial impropriety. Specifically, the defendant
claims that the prosecutor improperly elicited certain
information contained in the cooperation agreements
of two of the state’s witnesses, Capers and Bacote, and
improperly presented closing argument related to those
materials. The state contends that the defendant errone-
ously attempts to recast routine claims of alleged evi-
dentiary error as claims of prosecutorial impropriety.
Because the defendant did not challenge the trial court’s
evidentiary rulings admitting the testimony regarding
Capers’ and Bacote’s cooperation agreements on appeal,
the state argues that the defendant’s evidentiary claim
is unreviewable. We agree with the state.

Our courts have recognized that it is usually not
impropriety for a prosecutor to ask a question that may
elicit objectionable testimony, let alone one—as in this
case—that garners an objection that the trial court over-
rules, in favor of the prosecution. See, e.g., State v.
Holmes, 169 Conn. App. 1, 15, 148 A.3d 581 (‘‘simply
posing an objectionable question does not amount to
an actionable impropriety’’), cert. denied, 323 Conn.
951, 151 A.3d 847 (2016); see also State v. Garcia, 7
Conn. App. 367, 374, 509 A.2d 31 (1986); cf. State v.

prohibiting generic tailoring arguments. See State v. Weatherspoon, supra,
332 Conn. 553 (‘‘we do not disapprove of specific tailoring arguments when
they are warranted by the evidentiary record’’). Second, in Weatherspoon,
we did nothing to suggest such a narrow view of specific tailoring; nor did
we purport to adopt the rule announced by the New Jersey Supreme Court
in Daniels.
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Rowe, 279 Conn. 139, 151–52, 900 A.2d 1276 (2006)
(defendant’s claim was premised on propriety of prose-
cutor’s questioning on subject of consciousness of guilt,
rather than on alleged prosecutorial impropriety, and
claim, therefore, must be considered evidentiary rather
than constitutional). Moreover, ‘‘[a]rguing on the basis
of evidence explicitly admitted [by the trial court] for
that purpose cannot constitute prosecutorial [impropri-
ety].’’ State v. Rowe, supra, 152. In this case, during
closing argument, the prosecutor merely commented
on evidence that the court explicitly allowed during the
course of Capers’ and Bacote’s respective testimonies.
This certainly was not improper.

As a result, we conclude that the defendant’s claim
regarding Capers’ and Bacote’s cooperation agreements
is an unpreserved evidentiary claim masquerading as a
claim of prosecutorial impropriety. It is well settled that
we will not review such a claim. See, e.g., State v.
Golding, supra, 213 Conn. 241; see also, e.g., State v.
Rowe, supra, 279 Conn. 151–52. Furthermore, to the
extent that the defendant contends in his reply brief
that the trial court abused its discretion in admitting
Capers’ and Bacote’s testimony regarding the coopera-
tion agreements, we decline to address this claim
because the defendant failed to raise it in his main brief.
See, e.g., State v. Devalda, 306 Conn. 494, 519 n.26, 50
A.3d 882 (2012) (declining to review claim ‘‘because it
is well settled that claims that are not raised in parties’
main briefs, but instead are raised for the first time in
reply briefs, ordinarily are considered abandoned’’).

The judgment is affirmed.

In this opinion ROBINSON, C. J., and MULLINS,
KAHN and KELLER, Js., concurred.

ECKER, J., with whom D’AURIA, J., joins, concurring.
I agree without reservation in all respects with the well
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reasoned majority opinion, except for part I A, as to
which I concur in the judgment only. With respect to
part I A, I am constrained to agree with the majority that
the hearsay statement of the defendant’s accomplice
properly was admitted into evidence as a statement
against penal interest under § 8-6 (4) of the Connecticut
Code of Evidence,1 pursuant to State v. Rivera, 268
Conn. 351, 844 A.2d 191 (2004). We held in Rivera that,
as a result of the felony murder rule, an accomplice’s
dual inculpatory hearsay statements2 that minimize the
declarant’s participation in the death of a victim none-
theless are ‘‘fully and equally’’ inculpatory and, thus, are
admissible as statements against penal interest because
the minimization is ‘‘limited to one type of murder ver-
sus another type of murder.’’ (Internal quotation marks
omitted.) Id., 368. The defendant, James Graham, has
not asked us to overrule Rivera, and, therefore, we are
bound to apply its holding to the facts of the present
case. I write separately to explain why, in my view, we
may wish to reconsider this portion of our holding in
Rivera in a future case.

The majority opinion accurately sets forth the rele-
vant facts pertaining to the out-of-court statement of the
defendant’s accomplice, Robert Moye. Approximately
one week after the murder of the victim, Leandre Ben-

1 Section 8-6 of the Connecticut Code of Evidence provides in relevant
part: ‘‘The following are not excluded by the hearsay rule if the declarant
is unavailable as a witness . . . (4) A trustworthy statement against penal
interest that, at the time of its making, so far tended to subject the declarant
to criminal liability that a reasonable person in the declarant’s position
would not have made the statement unless the person believed it to be true.
In determining the trustworthiness of a statement against penal interest,
the court shall consider (A) the time the statement was made and the
person to whom the statement was made, (B) the existence of corroborating
evidence in the case, and (C) the extent to which the statement was against
the declarant’s penal interest. . . .’’

2 ‘‘A dual inculpatory statement is a statement that inculpates both the
declarant and a third party, in this case the defendant.’’ (Internal quotation
marks omitted.) State v. Rivera, supra, 268 Conn. 361 n.12.
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ton, Moye allegedly confessed his involvement in the
underlying criminal activity to his friend, Steven Capers.
Moye explained to Capers that he was walking along
a biking and walking trail in Hamden with the defendant
and Brennan Coleman when the three men decided to
rob the victim. According to Moye, the victim punched
Coleman in the face, and the defendant shot the victim
with a .38 caliber pistol. Moye was unavailable to testify
at trial, and the trial court admitted Capers’ testimony
regarding Moye’s out-of-court statement under the
statement against penal interest exception to the hear-
say rule. See Conn. Code Evid. § 8-6 (4).

The issue on appeal is whether Moye’s out-of-court
statement properly was admitted under § 8-6 (4) of the
Connecticut Code of Evidence, even though a portion
of Moye’s statement blamed the defendant for the mur-
der of the victim. It is clear that Moye’s statement is
hearsay because it is an out-of-court statement admitted
for the truth of the matter asserted. It is also clear that
a portion of Moye’s statement was against his penal
interest because it implicated him in the commission or
attempted commission of a robbery. The more difficult
question is whether Moye’s statement identifying the
defendant as the individual who shot and killed the
victim also was a statement against Moye’s own penal
interest. The majority concludes that it was because
Moye ‘‘admitted his participation in a robbery that gave
rise to a homicide and exposed himself to the possibility
of a charge of felony murder. See General Statutes § 53a-
54c.’’ Part I A of the majority opinion. To arrive at
this conclusion, the majority relies principally on this
court’s decision in Rivera.

The majority accurately describes the holding in
Rivera and its significance in relation to the present
case. In Rivera, the out-of-court declarant, Michael
Glanville, allegedly confessed to his nephew that he
was involved in the crimes with which the defendant,
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Anthony Rivera, had been charged—felony murder, bur-
glary, arson, and tampering with evidence. See State
v. Rivera, supra, 268 Conn. 352–54, 357. According to
Glanville, he and Rivera broke into the victim’s home
in search of jewelry, and ‘‘Glanville . . . remained in
the kitchen as a lookout as [Rivera] went through the
house.’’ Id., 359. When the victim found Glanville in the
kitchen, Glanville ‘‘covered his face’’ and ‘‘ran out of
the house,’’ while Rivera ‘‘chok[ed] the victim’’ and
‘‘picked up [an oil] lamp . . . .’’ Id. On appeal, Rivera
claimed that Glanville’s out-of-court statement improp-
erly was admitted into evidence as a statement against
penal interest because ‘‘Glanville’s statement . . .
attempts to shift the blame from Glanville to [Rivera]
and to minimize Glanville’s own criminal involvement
in the events.’’ State v. Rivera, Conn. Supreme Court
Briefs & Appendices, November Term, 2003, Defen-
dant’s Brief p. 23. To support his claim, Rivera relied
in part on Williamson v. United States, 512 U.S. 594,
114 S. Ct. 2431, 129 L. Ed. 2d 476 (1994), in which
the United States Supreme Court held that the federal
analogue to § 8-6 (4) of the Connecticut Code of Evi-
dence, namely, rule 804 (b) (3) of the Federal Rules
of Evidence,3 ‘‘does not allow admission of non-self-

3 Rule 804 (b) of the Federal Rules of Evidence provides in relevant part:
‘‘The following are not excluded by the rule against hearsay if the declarant
is unavailable as a witness:

* * *
(3) A statement that:
(A) a reasonable person in the declarant’s position would have made only

if the person believed it to be true because, when made, it was so contrary
to the declarant’s proprietary or pecuniary interest or had so great a tendency
to invalidate the declarant’s claim against someone else or to expose the
declarant to civil or criminal liability; and

(B) is supported by corroborating circumstances that clearly indicate its
trustworthiness, if it is offered in a criminal case as one that tends to expose
the declarant to criminal liability.’’

As we observed in State v. Schiappa, 248 Conn. 132, 147, 728 A.2d 466,
cert. denied, 528 U.S. 862, 120 S. Ct. 152, 145 L. Ed. 2d 129 (1999), ‘‘we
[have] expressly adopted the definition of statement against penal interest
contained in [rule] 804 (b) (3).’’
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inculpatory statements, even if they are made within a
broader narrative that is generally self-inculpatory. . . .
[Courts] may not just assume for purposes of [r]ule 804
(b) (3) that a statement is self-inculpatory because it
is part of a fuller confession, and this is especially true
when the statement implicates someone else.’’ Id., 600–
601.

We rejected Rivera’s claim, holding that Glanville’s
‘‘statement was squarely against [his] penal interest.
Glanville admitted his participation in a burglary that
had given rise to a homicide . . . and thus exposed
himself to the possibility of a charge of felony murder.
. . . [E]ven if Glanville’s statement had attempted to
minimize his participation in the homicide, the minimi-
zation would have been limited to one type of murder
versus another type of murder. The statement further
implicated Glanville as a principal in the crime of bur-
glary, and an accomplice in the crimes of arson and
tampering with evidence. Therefore, Glanville’s state-
ment exposed him to potential liability for the same
types of crimes with which [Rivera had] been charged
and, accordingly, the statement fully and equally impli-
cated both Glanville and [Rivera].’’ (Footnote omitted;
internal quotation marks omitted.) State v. Rivera,
supra, 268 Conn. 368. We also rejected Rivera’s claim
‘‘that the trial court improperly admitted Glanville’s
entire statement, instead of only the portions [in which]
Glanville implicated himself,’’ because, ‘‘under our evi-
dentiary law, ‘[when] the disserving parts of a statement
are intertwined with self-serving parts, it is more pru-
dential to admit the entire statement and [to] let the
trier of fact assess its evidentiary quality in the complete
context.’ State v. Bryant, 202 Conn. 676, 696–97, 523
A.2d 451 (1987). But see Williamson v. United States,
[supra, 512 U.S. 600–601] . . . .’’ State v. Rivera, supra,
371 n.18.4

4 Rivera contains no explicit reference to Williamson other than this ‘‘But
see’’ citation and provides no analysis whatsoever of the United States
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The defendant’s main brief does not acknowledge
our holding in Rivera or its precedential effect. In his
reply brief, the defendant makes a perfunctory effort to
distinguish Rivera on the ground that, unlike Glanville’s
statement in Rivera, Moye’s statement ‘‘did not fully
and equally implicate [Moye] in all of the crimes and,
thus, [was] not permissible.’’ I agree with the majority
that the present case is indistinguishable from Rivera
because ‘‘Moye’s statement was indeed inculpatory, as
it exposed him to potential criminal liability for the
same types of crimes with which the defendant was
charged.’’ Part I A of the majority opinion. Again, the
defendant has not asked us to overrule Rivera or its
conclusion that the felony murder rule renders an
accomplice’s out-of-court admission to a predicate fel-
ony enumerated in § 53a-54c ‘‘wholly inculpatory’’ for
purposes of § 8-6 (4) of the Connecticut Code of Evi-
dence, even if the accomplice’s out-of-court statement
accuses the defendant of being entirely responsible for
the death of the victim.

Whatever one thinks of the ultimate conclusion in
Rivera, our analysis in that case did not involve a robust
or satisfactory evaluation of the admissibility of dual
inculpatory statements that shift the blame to a defen-
dant for the death of a victim in the context of the
felony murder rule. The felony murder rule ‘‘is one of
the most persistently and widely criticized features of
American criminal law’’; G. Binder, ‘‘The Origins of
American Felony Murder Rules,’’ 57 Stan. L. Rev. 59,
60 (2004); and its purpose is ‘‘to punish those whose
conduct brought about an unintended death in the com-
mission or attempted commission of a felony.’’ (Internal
quotation marks omitted.) State v. Kyles, 221 Conn.

Supreme Court’s reasoning in Williamson. See State v. Rivera, supra, 268
Conn. 371 n.18.
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643, 667, 607 A.2d 355 (1992).5 ‘‘The felony murder rule
includes accidental, unintended deaths’’; id.; and it
makes an accomplice to a felony equally as culpable
in the commission of a murder as the person who killed
the victim, so long as the victim was killed ‘‘in the
course of and in furtherance of’’ the underlying felony.
General Statutes § 53a-54c; see State v. Montgomery,
254 Conn. 694, 733, 759 A.2d 995 (2000) (‘‘[f]elony mur-
der occurs when, in the course of and in furtherance
of another crime, one of the participants in that crime
causes the death of a person who is not a participant
in the crime’’ (internal quotation marks omitted)). Thus,
the felony murder rule invokes the counterintuitive
principle that the participants to the underlying felony
are legally guilty—and equally so—for a murder that
any one of the participants may commit, even though
the actual killer has substantially greater moral culpabil-
ity. See People v. Patterson, 49 Cal. 3d 615, 621, 778

5 Critics of the rule include the drafters of the Model Penal Code. See 2
A.L.I., Model Penal Code and Commentaries (1980) § 210.2, commentary,
p. 37 (noting that it is difficult to find ‘‘[p]rincipled argument in favor of the
[felony murder] doctrine’’). The criticism is often expressed in extreme and
colorful terms. ‘‘[I]t is said that the rule is, among other things, ‘[abhorrent],’
‘anachronistic,’ ‘barbaric,’ ‘injudicious and unprincipled,’ ‘parasitic,’ and a
‘modern monstrosity’ that ‘erodes the relationship between criminal liability
and moral culpability.’’ (Footnotes omitted.) J. Tomkovicz, ‘‘The Endurance
of the Felony-Murder Rule: A Study of the Forces That Shape Our Criminal
Law,’’ 51 Wash. & Lee L. Rev. 1429, 1441 (1994); see N. Roth & S. Sundby,
‘‘The Felony-Murder Rule: A Doctrine at Constitutional Crossroads,’’ 70
Cornell L. Rev. 446, 446 (1985) (‘‘[c]riticism of the rule constitutes a lexicon
of everything that scholars and jurists can find wrong with a legal doctrine:
it has been described as ‘astonishing’ and ‘monstrous,’ an unsupportable
‘legal fiction,’ ‘an unsightly wart on the skin of the criminal law,’ and as an
‘anachronistic remnant’ that has ‘no logical or practical basis for existence
in modern law’ ’’ (footnotes omitted)).

To be clear, my point here has nothing to do with whether the felony
murder rule is worthy of criticism, and I express no view on the subject.
The issue is whether a rule that many commentators consider illogical
and unprincipled would nonetheless be known to a reasonable nonlawyer
declarant in Moye’s circumstances, whose statement identifies an accom-
plice as the murderer and, therefore, would qualify as a statement against
penal interest under § 8-6 (4) of the Connecticut Code of Evidence.
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P.2d 549, 262 Cal. Rptr. 195 (1989) (felony murder rule
‘‘incorporates an artificial concept of strict criminal
liability that erodes the relationship between criminal
liability and moral culpability’’ (internal quotation
marks omitted)).

In my view, the commonsense belief that the person
who killed the victim is more culpable than the person
who did not necessitates reconsideration of the legal
issue decided without any in-depth analysis in Rivera,
i.e., whether an accomplice’s out-of-court statement
identifying a codefendant as the perpetrator of a murder
committed during the course of a felony should be
treated as an inculpatory statement under § 8-6 (4) of
the Connecticut Code of Evidence.

In order to explain my concern, it is necessary to
briefly review the statement against penal interest
exception to the hearsay rule in § 8-6 (4) of the Connect-
icut Code of Evidence and its underlying justification.
The hearsay rule generally bars the use of out-of-court
statements to prove the truth of the matter asserted—
in this case, Moye’s statement that the defendant shot
and killed the victim. See, e.g., State v. Saucier, 283
Conn. 207, 223, 926 A.2d 633 (2007); Conn. Code Evid.
§ 8-1 (3). In concise terms, hearsay is inadmissible
because the declarant cannot be cross-examined, thus
depriving the adverse party of any ability to test the
truth of the matter asserted using the greatest engine
for the discovery of truth ever invented.6 Without Moye
on the witness stand, the defendant cannot directly
challenge the veracity of his accusation.

6 ‘‘In Bishop v. Copp, 96 Conn. 571, 575, 114 A. 682 (1921), Chief Justice
[George W.] Wheeler said: ‘The test of cross-examination is the highest and
most indispensable test known to the law for the discovery of truth.’ Wigm-
ore, speaking even more strongly, said that cross-examination ‘is beyond
any doubt the greatest legal engine ever invented for the discovery of truth.’
5 [J.] Wigmore, Evidence (Chadbourn Rev. 1974) § 1367, p. 32.’’ State v.
Dabkowski, 199 Conn. 193, 202, 506 A.2d 118 (1986).
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The hearsay exception for statements against penal
interest rests on the premise that such statements gen-
erally are trustworthy because people typically do not
make statements confessing to criminal conduct unless
those statements are true. See, e.g., State v. Bryant,
202 Conn. 676, 701, 523 A.2d 451 (1987) (‘‘the ultimate
question [under the statement against penal interest
exception is] whether a reasonable man in [the declar-
ant’s] position would not have made the statement[s]
unless he believed [them] to be true’’ (internal quotation
mark omitted)). As the United States Supreme Court
has explained, the exception ‘‘is founded on the com-
monsense notion that reasonable people, even reason-
able people who are not especially honest, tend not to
make self-inculpatory statements unless they believe
them to be true.’’ Williamson v. United States, supra,
512 U.S. 599; see Lilly v. Virginia, 527 U.S. 116, 126–27,
119 S. Ct. 1887, 144 L. Ed. 2d 117 (1999) (‘‘[t]he exception
. . . is founded on the broad assumption that a person
is unlikely to fabricate a statement against his own
interest at the time it is made’’ (internal quotation marks
omitted)).

It necessarily follows from this premise that the pre-
sumption of trustworthiness is warranted only if the
declarant makes the statement knowing that it is
against his penal interest. Although an accidental or
unknowing admission of wrongful conduct may or may
not be true, it will not contain the assurance of trustwor-
thiness that justifies the hearsay exception against
penal interest because the speaker is, by definition,
unaware of its self-injurious potential. This point is not
debatable as a matter of logic, but it creates a serious
difficulty in application because its enforcement would
require a showing of the declarant’s subjective state
of mind—actual knowledge that the admitted conduct
exposes the declarant to penal consequences—before
the statement could be deemed against the declarant’s
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penal interest. See United States v. Lozado, 776 F.3d
1119, 1125 (10th Cir. 2015) (recognizing that, ‘‘[w]ithout
awareness that the statement could have adverse conse-
quences, the statement lacks circumstantial guarantees
of trustworthiness’’).

As legal scholars have observed, an inquiry into the
declarant’s subjective state of mind is problematic in
this context due to the ‘‘[d]ifficulties of proof, probabili-
ties, and the unavailability of the declarant . . . .’’ 2 R.
Mosteller, McCormick on Evidence (8th Ed. 2020) § 319,
p. 577; see J. Cronan, ‘‘Do Statements Against Interest
Exist? A Critique of the Reliability of Federal Rule of
Evidence 804 (b) (3) and a Proposed Reformulation,’’
33 Seton Hall L. Rev. 1, 13 (2002) (recognizing that,
‘‘[b]ecause of the declarant’s unavailability, conclusive
proof of actual awareness is often impossible’’). Section
8-6 (4) of the Connecticut Code of Evidence, like its
federal counterpart, avoids this problem, at least in
part, by establishing an objective standard to determine
whether a statement is against a declarant’s penal inter-
est. Thus, under our rule (and the cognate federal rule),
the question is whether ‘‘a reasonable person in the
declarant’s position’’ would understand the statement
‘‘to subject the declarant to criminal liability . . . .’’
(Emphasis added.) Conn. Code Evid. § 8-6 (4); accord
Fed. R. Evid. 804 (b) (3) (A).

And so we arrive at the difficult question that this
court answered, without examination or explanation,
in Rivera: would a reasonable person who confesses
to his participation in a robbery, but who states that
an accomplice shot and killed the target of the robbery,
have understood that he was exposing himself to crimi-
nal liability for the crime of felony murder? As applied
to the present case, the precise question is whether
Moye’s statement about the defendant’s shooting the
victim during the course of a robbery or attempted
robbery objectively would have been perceived by Moye
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at the time the statement was made as a statement
against Moye’s own penal interest. If the answer is yes,
then the statement is inculpatory and admissible under
§ 8-6 (4) of the Connecticut Code of Evidence, provided
it otherwise was sufficiently trustworthy. See, e.g., State
v. Patel, 342 Conn. 445, 477, 270 A.3d 627 (2022) (‘‘[a]d-
mission of a hearsay statement pursuant to § 8-6 (4) of
the Connecticut Code of Evidence is subject to a binary
inquiry: (1) whether [the] statement . . . was against
[the declarant’s] penal interest and, if so, (2) whether
the statement was sufficiently trustworthy’’ (internal
quotation marks omitted)), petition for cert. filed (U.S.
August 18, 2022) (No. 22-155). If the answer is no, how-
ever, the statement is exculpatory and ‘‘presumptively
unreliable’’ because it was ‘‘offered to prove the guilt
of an accomplice of the declarant.’’ Id., 481; see id.
(recognizing that statements in which accomplice
attempts to ‘‘[shift] blame from himself to the defen-
dant’’ or ‘‘curry favor with the government’’ historically
have been viewed as ‘‘presumptively unreliable’’ and
inadmissible under statement against penal interest
exception to hearsay rule).

In Rivera, we assumed that the answer to the afore-
mentioned question was ‘‘yes’’ and that the statement
was wholly inculpatory because, by operation of the
felony murder rule, a dual inculpatory statement regard-
ing the commission of a predicate felony during the
course of which an individual is killed necessarily impli-
cates both the accomplice/declarant and the perpetra-
tor/defendant ‘‘fully and equally’’ in the crime of felony
murder. State v. Rivera, supra, 268 Conn. 368. Our con-
clusion in Rivera may be correct, but I have serious
doubts, and, in my view, the holding warrants careful
reconsideration because Rivera itself contains no anal-
ysis. It is hardly obvious that a reasonable nonlawyer
who points the finger for a murder at an accomplice
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to a robbery is aware of the ‘‘illogical’’7 workings of the
felony murder rule such that the statement qualifies as
one against the declarant’s own penal interest. As one
court has observed, whether a declarant in such circum-
stances would have ‘‘understood that his statement was
a confession to murder is not clear.’’ Smith v. State,
746 So. 2d 1162, 1168 (Fla. App. 1999), review denied,
767 So. 2d 461 (Fla. 2000). When a declarant admits
that he was guilty of a predicate felony but appears to
try ‘‘to absolve himself of criminal responsibility for [a]
murder,’’ the confession to the predicate felony oper-
ates as ‘‘a confession to the murder’’ as a matter of law,
but it is not apparent that the declarant ‘‘would . . .
have known that unless he understood the operation
of the felony murder rule at the time [the confession
was made].’’ Id. The declarant ‘‘may have been unaware
of the felony murder rule. If so, he would not be the
first defendant who unwittingly confessed to murder
thinking that he was admitting [to] only a less serious
offense.’’ Id. If ‘‘[t]he record does not disclose any fact or
circumstance to suggest that [the declarant] understood
the potential harm he caused to himself by making the
statement,’’ a court ‘‘cannot say with any confidence
that a reasonable person in his position would have
thought that the statement was true.’’ Id. Under such
circumstances, the out-of-court statement is inadmissi-
ble as a declaration against penal interest because it
does not ‘‘[tend] to subject the declarant to criminal
liability [such] that a reasonable person in the same
position would not have made the statement unless he
or she believed it to be true . . . .’’8 Id., 1167; see Conn.
Code Evid. § 8-6 (4).

7 See footnote 5 of this opinion.
8 It should be obvious that the familiar maxim that ignorance of the law

is no excuse has no application in the present context. The issue is not
whether ignorance of the law excuses the declarant’s criminal conduct but,
rather, whether the declarant’s statement should be considered trustworthy
because people usually do not knowingly confess to crimes unless they are
being truthful. If knowledge of illegality is presumed, then the entire premise
of the hearsay exception loses all force.
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If some of a declarant’s out-of-court statements are
inculpatory and admissible as declarations against
penal interest, but other out-of-court statements are
exculpatory and inadmissible, this court would need to
address the issue that the majority leaves unresolved,
namely, whether to adopt the approach to dual inculpatory
statements of accomplices articulated by the United
States Supreme Court in Williamson v. United States,
supra, 512 U.S. 599–601. In that case, the court con-
strued the federal counterpart to § 8-6 (4) of the Con-
necticut Code of Evidence to prohibit the admission of
‘‘collateral statements’’ that are not ‘‘self-inculpatory
. . . .’’ Id., 600. The court explained that the animating
principle of the exception to the hearsay rule—that
people do not confess to crimes that they did not com-
mit—does not extend to collateral, exculpatory state-
ments: ‘‘The fact that a person is making a broadly self-
inculpatory confession does not make more credible
the confession’s non-self-inculpatory parts. One of the
most effective ways to lie is to mix falsehood with truth,
especially truth that seems particularly persuasive be-
cause of its self-inculpatory nature.’’ Id., 599–600. The
court observed that ‘‘[s]elf-exculpatory statements are
exactly the ones [that] people are most likely to make
even when they are false; and mere proximity to other,
self-inculpatory statements does not increase the plau-
sibility of the self-exculpatory statements.’’ Id., 600.
Accordingly, the federal rule ‘‘does not allow admission
of non-self-inculpatory statements, even if they are made
within a broader narrative that is generally self-inculpa-
tory.’’ Id., 600–601. My research reveals that many states
interpret their own analogous statement against penal
interest hearsay exceptions in a similar manner. See,
Smith v. State, 647 A.2d 1083, 1088 (Del. 1994) (‘‘As
the [United States Supreme] Court in Williamson held,
there is no theoretical basis for the admission of neutral,
collateral statements. . . . Non-self-incriminatory
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components of a declaration purportedly falling within
[rule] 804 (b) (3) [of the Delaware Rules of Evidence]
are presumptively inadmissible hearsay because they
cannot claim any special guarantees of reliability and
trustworthiness.’’ (Citations omitted; footnote omitted.));
Commonwealth v. Brown, 617 Pa. 107, 176–77, 52 A.3d
1139 (2012) (adopting Williamson approach and hold-
ing that ‘‘only the introduction of the portion or portions
of an out-of-court statement [that] are self-inculpatory
to the declarant’’ are admissible as statements against
penal interest); State v. Holmes, 342 S.C. 113, 118, 536
S.E. 2d 671 (2000) (‘‘non-self-inculpatory statements
made collateral to a self-inculpatory statement are inad-
missible’’ as statements against penal interest), cert.
denied, 532 U.S. 906, 121 S. Ct. 1230, 149 L. Ed. 2d 139
(2001); State v. Roberts, 142 Wn. 2d 471, 494–95, 14 P.3d
713 (2000) (adopting Williamson approach to admissi-
bility of declarations against penal interest and holding
that ‘‘[t]he ‘whole statement’ approach is . . . both
overbroad and underbroad’’).

The defendant in the present case has not raised or
briefed these issues. Nor has he asked us to revisit our
conclusion in Rivera that the dual inculpatory state-
ment of an accomplice that shifts blame to a codefen-
dant is wholly inculpatory under the felony murder rule.
In the absence of full briefing and explication of these
complex legal questions, I leave their resolution for
another day. Accordingly, I concur in the judgment with
respect to part I A of the majority opinion.
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determined that there was sufficient evidence to establish that state had made
reasonable efforts to serve arrest warrant before statute of limitations expired
and that delay in service of warrant was reasonable; whether prosecutor’s repre-
sentations of fact to trial court constituted evidence that could serve to satisfy
state’s obligation to prove reasonableness of efforts to execute warrant.

State v. Graham . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 825
Felony murder; conspiracy to commit robbery first degree; carrying pistol without

permit; claim that trial court improperly admitted statement of accomplice that
inculpated defendant, in violation of provision (§ 8-6 (4)) of Connecticut Code
of Evidence embracing hearsay exception for statements against penal interest;
whether admission of accomplice’s statement violated defendant’s federal consti-
tutional right of confrontation; whether challenged statement was testimonial in
nature; claim that prosecutor improperly presented generic tailoring argument
during closing argument, in violation of defendant’s state constitutional right
of confrontation; claim that prosecutor improperly elicited certain information
contained in cooperation agreements between state and two witnesses and pre-
sented closing argument relating to that information.
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State v. Herman K. (Order). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 902
State v. Hinds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 541

Murder; carrying dangerous weapon; prosecutorial impropriety; claim that defend-
ant was deprived of his due process right to fair trial as result of prosecutorial
impropriety during prosecutor’s closing and rebuttal arguments; whether prose-
cutor improperly referred to facts not in evidence and vouched for witness’ credi-
bility during closing argument in stating that jury could infer that witness’ prior
statements to police, which were not before jury, were consistent with his trial
testimony; whether prosecutor improperly diluted state’s burden of proof by refer-
ring to principle of Occam’s razor during rebuttal argument; whether alleged
improprieties deprived defendant of fair trial.

State v. Juan F. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
Sexual assault first degree; risk of injury to child; whether trial court improperly

denied defendant’s pretrial motion to dismiss for failure to prosecute within five
year limitation period set forth in applicable statute of limitations ((Rev. to
2001) § 54-193a); whether trial court’s finding that defendant was not available
for arrest between issuance and execution of arrest warrant was not clearly
erroneous.

State v. Juan J. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Sexual assault first degree; attempt to commit sexual assault first degree; risk of

injury to child; claim that trial court had abused its discretion in admitting
evidence of defendant’s uncharged misconduct in connection with allegations of
sexual abuse; unpreserved claim by state that judgment of conviction could be
affirmed on alternative ground that uncharged misconduct evidence was admissi-
ble to show propensity under applicable provision (§ 4-5 (b)) of Connecticut Code
of Evidence; whether trial court abused its discretion in admitting uncharged
misconduct evidence under applicable provision (§ 4-5 (c)) of Connecticut Code
of Evidence to show intent and absence of mistake or accident on part of defendant;
whether admission of uncharged misconduct evidence was harmful.

State v. Mekoshvili . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 673
Murder; certification from Appellate Court; whether Appellate Court correctly con-

cluded that trial court properly declined request for specific unanimity instruc-
tion on self-defense; whether, in ordinary case, constitutional requirement that
jury agree unanimously that state has proven each element of charged crime
beyond reasonable doubt applied to defendant’s claim of self-defense; whether
jury was required to be unanimous as to each component of defendant’s claim
of self-defense; claim that uncomplicated criminal case, such as defendant’s case,
warranted specific unanimity instruction on ground that Connecticut’s model
criminal jury instruction on self-defense was so convoluted that jurors could not
readily grasp and apply law of self-defense.

State v. Patrick M. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 565
Murder; criminal possession of firearm; claim that evidence was insufficient to

support defendant’s conviction; claim that prosecutor improperly commented on
defendant’s invocation of his right to remain silent following advisement of his
rights pursuant to Miranda v. Arizona (384 U.S. 436), in violation of his due
process right to fair trial; standard applicable to ambiguous prosecutorial
remarks that reasonably could be interpreted to refer either to defendant’s pre-
Miranda or post-Miranda silence, discussed; whether trial court abused its discre-
tion in admitting certain evidence of defendant’s uncharged misconduct.

State v. Patterson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 281
Murder; whether trial court abused its discretion in admitting uncharged misconduct

evidence; claim that testimony by state’s firearms expert was irrelevant to issue
of shooter’s identity insofar as witness’ methodology lacked scientific reliability;
claim that prejudicial effect of uncharged misconduct evidence outweighed its
probative value; claim that uncharged misconduct evidence was cumulative.

State v. Peluso . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 404
Sexual assault first degree; sexual assault fourth degree; risk of injury to child;

certification from Appellate Court; whether Appellate Court correctly concluded
that trial court did not abuse its discretion in granting state permission to file
amended information after start of trial; claim that trial court improperly found
that good cause existed for state’s late amendment to information after start of
trial; whether good cause existed for late amendment of information after start
of trial when state became aware between two and four weeks before trial began
that information inaccurately listed years of alleged incidents of sexual abuse;
whether defendant was prejudiced by state’s late amendment to information.



October 4, 2022 Page 55CONNECTICUT LAW JOURNAL

State v. Qayyum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 302
Conspiracy to sell narcotics; possession of narcotics with intent to sell; certification

from Appellate Court; reviewability of defendant’s claim that Appellate Court
incorrectly concluded that trial court had not abused its discretion in permitting
expert testimony from police detective on issue of whether defendant intended
to sell narcotics; whether trial court’s admission of testimony regarding defend-
ant’s lack of reportable wages, even if improper, was harmful.

State v. Rogers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 343
Murder; conspiracy to commit murder; assault first degree; certification from Appel-

late Court; whether this court should exercise its supervisory authority over
administration of justice to reverse defendant’s conviction despite defendant’s
failure to preserve objection to state’s untimely disclosure of expert witness when
defendant’s codefendant successfully had his conviction reversed in light of that
untimely disclosure; whether defendant and codefendant were similarly situated
or similarly harmed by state’s untimely disclosure of expert witness; claim that
this court should review merits of defendant’s unpreserved claim that trial court
improperly had failed to conduct hearing pursuant to State v. Porter (241 Conn.
57) prior to allowing witness to testify regarding certain cell site location infor-
mation; whether defendant was relieved of obligation to preserve his claim regard-
ing Porter hearing in light of this court’s decision in State v. Edwards (325 Conn.
97), which was released after defendant’s trial but during pendency of his appeal,
that Porter hearing is required prior to admission of evidence concerning cell
site location information and in light of this court’s subsequent determination
that rule announced in Edwards applied retroactively.

State v. Samuolis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200
Murder; assault first degree; attempt to commit assault first degree; claim that trial

court improperly denied defendant’s motion to suppress certain evidence seized
by police officers as result of their warrantless entry into his home; whether
officers’ warrantless entry into defendant’s home was justified under emergency
exception to warrant requirement of fourth amendment to United States constitu-
tion; whether, under totality of circumstances, it was reasonably objective for
officers to conclude that there was emergency justifying their initial entry into
defendant’s home; applicability of emergency exception in light of United States
Supreme Court’s decision in Caniglia v. Strom (141 S. Ct. 1596), discussed.

State v. Schimanski . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 435
Operating motor vehicle with suspended license; conditional plea of nolo contendere;

certification from Appellate Court; whether Appellate Court improperly upheld
trial court’s denial of defendant’s motion to dismiss charge of operating motor
vehicle with suspended license; claim that Appellate Court incorrectly interpreted
relevant statute (§ 14-227b (i) (1)) as extending suspension of person’s license
under statute beyond specified forty-five day period until motor vehicle operator
subject to suspension has installed ignition interlock device; whether Appellate
Court incorrectly determined that analysis and rationale of State v. Jacobson
(31 Conn. App. 797), and State v. Cook (36 Conn. App. 710), were inapplicable
to present case; whether defendant’s interpretation of § 14-227b (i) (1) would
yield absurd result.

State v. Smith . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 229
Robbery first degree; conspiracy to commit robbery first degree; assault first degree;

arson second degree; conspiracy to commit arson second degree; attempt to com-
mit murder; conspiracy to commit murder; larceny third degree; interfering with
officer; claim that trial court improperly denied defendant’s motion to suppress
evidence discovered during search of his cell phone and evidence obtained from
his cell phone provider; whether warrants authorizing searches were supported
by probable cause; whether warrants were sufficiently particular to comport with
fourth amendment to United States constitution; whether any error in denial of
defendant’s motion to suppress was harmless beyond reasonable doubt.

Willis W. v. Office of Adult Probation (Order). . . . . . . . . . . . . . . . . . . . . . . . . . 902
Wind Colebrook South, LLC v. Colebrook . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150

Tax appeal; appeal from assessment of real property taxes on basis that property was
overvalued and overassessed; claim that assessor of defendant town improperly
classified plaintiff’s wind turbines and associated equipment as real property
pursuant to statute (§ 12-64 (a)) rather than as personal property pursuant to
statute (§ 12-41 (c)); whether trial court correctly concluded that wind turbines
constitute ‘‘buildings’’ or ‘‘structures’’ pursuant to § 12-64 (a); whether wind
turbines and their associated equipment were taxable under ‘‘fixtures of . . .
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electric . . . companies’’ provision of § 12-41 (c); whether trial court correctly
concluded that plaintiff did not establish its allegations of overvaluation and over-
assessment.

Vogue v. Administrator, Unemployment Compensation Act . . . . . . . . . . . . . . . . . . 321
Unemployment compensation; certification from Appellate Court; appeal from trial

court’s judgment dismissing appeal from decision of Employment Security Board
of Review; whether Appellate Court correctly concluded that plaintiff was liable
for unpaid unemployment compensation contributions under Unemployment
Compensation Act (§ 31-222 et seq.) on ground that tattoo artist who worked on
plaintiff’s premises was employee rather than independent contractor; whether
tattoo artist was plaintiff’s employee under part B of ABC test under § 31-222 (a)
(1) (B) (ii) (II) insofar as record contained substantial evidence that provision
of tattoo services was within plaintiff’s usual course of business.
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JUDSON BROWN v. COMMISSIONER
OF CORRECTION

(SC 20474)

Robinson, C. J., and McDonald, D’Auria, Mullins,
Kahn, Ecker and Keller, Js.

Syllabus

Pursuant to the rules of practice (§ 23-24), once a petition for a writ of
habeas corpus is filed in the Superior Court, ‘‘[t]he judicial authority
shall promptly review [the] petition . . . to determine whether the writ
should issue. The judicial authority shall issue the writ unless it appears
that . . . the court lacks jurisdiction . . . the petition is wholly frivo-
lous on its face . . . or . . . the relief sought is not available,’’ and
‘‘[t]he judicial authority shall notify the petitioner if it declines to issue
the writ pursuant to this rule.’’

Pursuant further to the rules of practice (§ 23-29 (3)), ‘‘[t]he judicial authority
may, at any time, upon its own motion . . . dismiss the petition, or any
count thereof, if it determines that . . . the petition presents the same
ground as a prior petition previously denied and fails to state new facts
or to proffer new evidence not reasonably available at the time of the
prior petition . . . .’’

The petitioner, who had been convicted of arson in the first degree and
conspiracy to commit arson in the first degree, filed a successive habeas
petition, claiming that he was not canvassed properly about his right
to appeal when the public defender assigned to represent him withdrew
from representation before the start of the defendant’s criminal trial.
The habeas court, acting on its own motion and without notifying the
parties, dismissed the petition as repetitious pursuant to Practice Book
§ 23-29 (3). Thereafter, the petitioner filed a petition for certification to

1
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appeal, which the habeas court denied, and the petitioner appealed to
the Appellate Court, which summarily dismissed the petitioner’s appeal.
On the granting of certification, the petitioner appealed to this court,
claiming that the habeas court improperly had dismissed his petition
pursuant to § 23-29 without providing him with prior notice and an
opportunity to be heard.

Held that, prior to dismissing a habeas petition on its own motion under
Practice Book § 23-29, a habeas court is required to provide the petitioner
with notice of the court’s intention to dismiss the petition, and the
petitioner has the right to be heard on the papers, either by way of a
brief or a written response, the habeas court thus improperly dismissed
the petitioner’s habeas petition pursuant to § 23-29 (3) without providing
the petitioner with prior notice and an opportunity to submit a brief or
a written response, and, accordingly, this court reversed the Appellate
Court’s judgment dismissing the petitioner’s appeal and remanded the
case for further proceedings:

Because Practice Book § 23-29 was ambiguous with respect to whether
a habeas court is required, once it issues the writ after applying the
criteria set forth in Practice Book § 23-24, to provide notice and an
opportunity to be heard before dismissing a petition pursuant to § 23-
29 on its own motion, this court reviewed the historical development of
those rules, including the wholesale revision of the provisions governing
habeas proceedings (§ 23-21 et seq.) by the Rules Committee of the
Superior Court and a predecessor rule that previously had expressly
authorized habeas courts to dismiss repetitive petitions without a hear-
ing, as well as the differences and interplay between §§ 23-29 and 23-
24, the latter of which acts as a gatekeeping mechanism and requires
the court only to provide notice after it has declined to issue the writ, and
these considerations led this court to conclude that the Rules Committee
intended that dismissal under § 23-29 requires additional procedural safe-
guards beyond those that are required for a decision not to issue the
writ under § 23-24.

Although those additional safeguards required, at the least, prior notice
to the petitioner or the petitioner’s counsel and the opportunity to file
a written response, it would be overly burdensome and inefficient to
require the habeas court to conduct a full hearing on every petition that
survives the court’s initial review under Practice Book § 23-24, especially
in light of the public policy underlying the legislature’s comprehensive
habeas reform in 2012, which was intended to improve and expedite the
habeas process by efficiently disposing of frivolous petitions.

This interpretation was consistent with the intent of the Rules Committee
in revising the rules, drew a proper balance between the competing
interests of affording petitioners due process and the need for expedi-
tious resolution of habeas petitions in an effort to reach the meritorious
cases, and permitted habeas courts to conduct full hearings when they
deem them appropriate.
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Insofar as the habeas court in the present case did not have the opportu-
nity to first determine whether any grounds existed for it to decline to
issue the writ pursuant to Practice Book § 23-24, the case was remanded
to the habeas court to first make that determination; if it opts to issue
the writ and again elects to exercise its discretion to dismiss the petition
on its own motion pursuant to Practice Book § 23-29, it must provide
the petitioner with prior notice and an opportunity to file a brief or a
written response addressing the proposed basis for dismissal pursuant
to § 23-29.

(One justice concurring separately)

Argued September 15, 2021—officially released October 4, 2022

Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland, where
the court, Newson, J., rendered judgment dismissing
the petition; thereafter, the court denied the petition
for certification to appeal, and the petitioner appealed
to the Appellate Court, Elgo, Moll and Bishop, Js., which
dismissed the appeal, and the petitioner, on the granting
of certification, appealed to this court. Reversed; fur-
ther proceedings.

Michael W. Brown, for the appellant (petitioner).

Laurie N. Feldman, deputy assistant state’s attorney,
with whom, on the brief, was Patrick J. Griffin, chief
state’s attorney, for the appellee (respondent).

Opinion

KAHN, J. This appeal requires us to consider the
proper procedure that a habeas court is required to
follow before dismissing a petition for a writ of habeas
corpus, on its own motion, under Practice Book § 23-
29. This court previously reviewed the interplay between
§ 23-29 and Practice Book § 23-24, and established that
§ 23-24 allows a habeas court to review and dismiss
clearly defective petitions by sending notice to the par-
ties after it declines to issue the writ. See Gilchrist v.
Commissioner of Correction, 334 Conn. 548, 561, 223
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A.3d 368 (2020). In Gilchrist, we did not address the
issue we confront today: whether § 23-29 allows a
habeas court to dismiss a petition, on its own motion,
without prior notice and an opportunity to be heard.
The petitioner, Judson Brown, argues that a dismissal
under that section entitles him to prior notice and a
hearing. The respondent, the Commissioner of Correc-
tion, argues that, as with § 23-24, no prior notice or an
opportunity to be heard is required. This issue, to our
knowledge, has not been taken up by the Rules Commit-
tee of the Superior Court, even after this court’s deci-
sion in Gilchrist. As in Gilchrist, our task in the present
case is merely to ascertain the meaning of our rules of
practice.1 After reviewing the language of §§ 23-24 and
23-29, and their relationship to the provisions generally
governing habeas corpus proceedings; see Practice
Book § 23-21 et seq.; the historical development of the
writ of habeas corpus and the public policy underlying
the legislature’s comprehensive habeas reform; see
Public Acts 2012, No. 12-115, § 1 (P.A. 12-115); we con-
clude that § 23-29 requires the habeas court to provide
prior notice of the court’s intention to dismiss, on its
own motion, a petition that it deems legally deficient
and an opportunity to be heard on the papers by filing
a written response. The habeas court may, in its discre-
tion, grant oral argument or a hearing, but one is not
mandated. We believe this interpretation draws a proper
balance between the competing interests of affording
petitioners due process while addressing the need for
the expeditious resolution of habeas petitions in an
effort to reach the meritorious cases. We observe that
the Rules Committee remains free to amend the text
of the relevant rules as it deems appropriate.

1 We take judicial notice of the fact that there are several other pending
appeals that raise this same issue. See Pierce v. Commissioner of Correction
(AC 44188); Howard v. Commissioner of Correction (AC 42824); Leffingwell
v. Commissioner of Correction (AC 41663); Horak v. Commissioner of
Correction (AC 41662); Brewer v. Commissioner of Correction (AC 41635).
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The present case arises out of a petition for a writ of
habeas corpus filed by the self-represented petitioner,
relating to the withdrawal of his public defender’s
appearance during the course of his underlying criminal
trial. The habeas court, acting on its own motion and
without prior notice, dismissed the petition as repeti-
tious pursuant to Practice Book § 23-29 (3) and subse-
quently denied the petition for certification to appeal.
The Appellate Court summarily dismissed the petition-
er’s appeal; Brown v. Commissioner of Correction, 196
Conn. App. 902, 225 A.3d 980 (2020); and this court
subsequently granted the petitioner’s petition for certifi-
cation to appeal from the judgment of the Appellate
Court. Brown v. Commissioner of Correction, 335
Conn. 920, 231 A.3d 1169 (2020). On appeal, the peti-
tioner claims that he was entitled to both prior notice
and an opportunity to be heard, and that, as a result,
the Appellate Court improperly dismissed his appeal
from the habeas court’s judgment of dismissal and the
denial of his petition for certification to appeal. We
agree, in part, with the petitioner that a dismissal under
§ 23-29, which occurs after the writ has issued and the
action has commenced, requires some procedural safe-
guards, specifically, prior notice and an opportunity to
submit a brief or a written response, but not a full
hearing. We therefore reverse the judgment of the
Appellate Court and remand the case for further pro-
ceedings before the habeas court consistent with this
opinion.

The following undisputed facts and procedural his-
tory are relevant to the present appeal. The petitioner
was convicted in 1999, following a jury trial, of arson
in the first degree and conspiracy to commit arson in
the first degree, and sentenced to twenty-five years of
imprisonment. State v. Brown, 256 Conn. 291, 293, 772
A.2d 1107, cert. denied, 534 U.S. 1068, 122 S. Ct. 670,
151 L. Ed. 2d 584 (2001). Although the petitioner was
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originally provided counsel by the public defender’s
office, counsel later withdrew because the petitioner
was found to possess significant assets. Id., 297 n.6.2

The petitioner waived his right to appeal the withdrawal
of the public defender and proceeded to represent him-
self at his criminal trial. Id., 297. The petitioner appealed
his conviction to the Appellate Court on the sole ground
of prosecutorial impropriety. See id., 293. After transfer-
ring the appeal to this court, we rejected that claim and
affirmed the judgment of conviction. Id., 293, 313.

The petitioner, represented by assigned counsel, filed
his first amended habeas petition in 2002, challenging
his conviction on the following four grounds: improper
withdrawal by trial counsel, ineffective assistance of
trial counsel, judicial misconduct by the trial judge,
and ineffective assistance by his appellate counsel. The
habeas court denied his habeas petition, and the Appel-
late Court affirmed the habeas court’s judgment. Brown
v. Commissioner of Correction, 92 Conn. App. 382, 383,
389, 885 A.2d 761 (2005), appeal dismissed, 281 Conn.
466, 915 A.2d 870 (2007).

The petitioner filed a second amended habeas peti-
tion in 2009, claiming that his first habeas counsel had
rendered ineffective assistance by failing to allege that
(1) he was deprived of his constitutional right to counsel
at his criminal trial, and (2) defense counsel in his direct
appeal had improperly failed to raise this issue before
the Appellate Court. The habeas court denied this sec-
ond petition as well, finding that it was ‘‘clear that the
petitioner was provided all of his due process rights
when the court made its initial determination to allow
the public defenders to withdraw.’’ Once again, the

2 The state asserted that, since 1996, the petitioner ‘‘had been the owner
of several properties, namely, a nightclub, other businesses and an airplane,
among other assets.’’ State v. Brown, supra, 256 Conn. 297 n.6. The petitioner
did not contest these assertions at trial and, indeed, still does not contest
them in the present appeal.
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Appellate Court affirmed the habeas court’s judgment.
See Brown v. Commissioner of Correction, 141 Conn.
App. 251, 253, 263, 61 A.3d 554, cert. denied, 308 Conn.
941, 66 A.3d 883 (2013).3

The petitioner, representing himself, then filed a third
habeas petition in 2014, which he amended in 2015 with
the assistance of counsel, claiming ‘‘ineffective waiver
of counsel in violation of [his] sixth amendment right
to counsel.’’ The habeas court, Fuger, J., issued an oral
decision in which he denied that petition, concluding
that any claim challenging the trial court’s ruling permit-
ting the withdrawal of the public defender during the
criminal trial was barred by res judicata. Judge Fuger
advised the petitioner: ‘‘I’m sorry to say to you that the
issue is over and done with. I understand how you feel,
but the matter has been litigated. And, at this point, I
see no further relief . . . . [I]t would be, I think, very
difficult for [the petitioner] to be able to find something
unique to be able to proceed on [another] habeas peti-
tion. I think [the petitioner has] sort of had all the bites
at the apple that [he] can [have].’’ The Appellate Court
summarily dismissed the appeal that followed. See
Brown v. Commissioner of Correction, 181 Conn. App.
901, 182 A.3d 112, cert. denied, 329 Conn. 901, 184 A.3d
1215 (2018).

3 In 2013, the petitioner filed a habeas petition in federal court, challenging
his conviction on the ground that he was denied his constitutional right to
be represented by counsel at his criminal trial. Brown v. Commissioner of
Correction, Docket No. 3:13-CV-1133 JCH, 2014 WL 1820642, *3 (D. Conn.
April 4, 2014). The United States District Court for the District of Connecticut
ultimately denied the petition. See Brown v. Commissioner of Correction,
Docket No. 3:18-cv-1125 (MPS), 2018 WL 3715279, *2 (D. Conn. August 3, 2018).

The petitioner later filed a second federal habeas petition in 2018, claiming,
inter alia, that he was not canvassed before he waived his right to contest
the withdrawal of the public defender and that all of his prior counsel were
ineffective for not raising that issue. Id. The District Court transferred the
petition to the United States Court of Appeals for the Second Circuit to
determine whether it would authorize the successive petition; id., *3; and
the Second Circuit denied such authorization.
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The petitioner, representing himself, then filed the
fourth and present habeas petition on October 29, 2018.
In this petition, the petitioner claims that he was not
canvassed properly about his right to appeal from the
withdrawal of his public defender before the start of
his criminal trial. That petition contains the following
assertion: ‘‘[The] petitioner is claim[ing] only being ‘not
constitutionally canvassed’ at the time [he] waived [his]
rights . . . to appeal [his] public defender’s with-
drawal . . . [and] [n]othing [else], so ther[e] [are] no
res judicata issues.’’ (Emphasis omitted.) On November
15, 2018, the habeas court granted the petitioner’s
request for appointment of counsel and his application
for a waiver of fees. On November 19, 2018, the habeas
court, Newson, J., acting on its own motion and without
prior notice to the parties, issued an order dismissing
this fourth petition as repetitious pursuant to Practice
Book § 23-29 (3). The petitioner requested certification
to appeal from that dismissal, which the habeas court
denied. The petitioner then appealed to the Appellate
Court from the dismissal of the fourth petition and the
denial of the petition for certification to appeal.

Following oral argument, the Appellate Court sum-
marily dismissed the petitioner’s appeal. Brown v. Com-
missioner of Correction, supra, 196 Conn. App. 902.
We subsequently granted the petitioner’s petition for
certification to appeal to this court in order to determine
whether the Appellate Court properly dismissed the
petitioner’s appeal challenging the propriety of the
habeas court’s dismissal of the fourth habeas petition
under Practice Book § 23-29. See Brown v. Commis-
sioner of Correction, supra, 335 Conn. 920. In the pres-
ent appeal, the petitioner renews his claim that the
habeas court should not have dismissed his petition
under § 23-29 without first providing him with prior
notice and an opportunity to be heard. In response, the
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respondent claims that the habeas court’s dismissal
was proper.

The appropriate standard of review is undisputed.
‘‘Plenary review . . . is appropriate because this
appeal requires us to interpret the rules of practice.’’
Gilchrist v. Commissioner of Correction, supra, 334
Conn. 553. ‘‘The interpretive construction of the rules
of practice is to be governed by the same principles as
those regulating statutory interpretation. . . . [P]rinci-
ples of statutory construction apply with equal force
to . . . [the] rules [of practice] . . . . The interpreta-
tion and application of a statute, and thus a rule of
practice, presents questions of law over which our
review is plenary.’’ (Citations omitted; internal quota-
tion marks omitted.) State v. Heredia, 310 Conn. 742,
755, 81 A.3d 1163 (2013). ‘‘[When] the meaning of a
statute [or rule] is plain and unambiguous, the enact-
ment speaks for itself and there is no occasion to con-
strue it. Its unequivocal meaning is not subject to
modification by way of construction. . . . If a statute
or rule is ambiguous, however, we construe it with due
regard for the authors’ purpose and the circumstances
surrounding its enactment or adoption.’’ (Citations
omitted; internal quotation marks omitted.) Grievance
Committee for the Hartford-New Britain Judicial Dis-
trict v. Trantolo, 192 Conn. 15, 22, 470 A.2d 228 (1984).

We therefore begin with the text of the applicable
provisions. Practice Book § 23-24 (a) provides: ‘‘The
judicial authority shall promptly review any petition for
a writ of habeas corpus to determine whether the writ
should issue. The judicial authority shall issue the writ
unless it appears that (1) the court lacks jurisdiction;
(2) the petition is wholly frivolous on its face; or (3) the
relief sought is not available.’’ If the judicial authority
declines to issue the writ under this rule, it ‘‘shall notify
the petitioner’’ of its decision. Practice Book § 23-24 (b).
Practice Book § 23-29 provides: ‘‘The judicial authority
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may, at any time, upon its own motion or upon motion
of the respondent, dismiss the petition, or any count
thereof, if it determines that: (1) the court lacks jurisdic-
tion; (2) the petition, or a count thereof, fails to state
a claim upon which habeas corpus relief can be granted;
(3) the petition presents the same ground as a prior
petition previously denied and fails to state new facts
or to proffer new evidence not reasonably available at
the time of the prior petition; (4) the claims asserted
in the petition are moot or premature; [or] (5) any other
legally sufficient ground for dismissal of the petition
exists.’’

This court recently analyzed the interplay between
these two provisions in Gilchrist v. Commissioner of
Correction, supra, 334 Conn. 548. In that case, we con-
cluded that Practice Book § 23-24 requires the habeas
court to review petitions before issuing a writ. See id.,
561, 562. If the habeas court declines to issue the writ
on the basis of any of the three grounds enumerated
in § 23-24, the filing is rejected and ‘‘there is no service
of process, no civil action and, accordingly, no need
for the appointment of counsel.’’ Id., 561. If the petition
is rejected under § 23-24, the judicial authority acts
without giving the petitioner prior notice or an opportu-
nity to be heard. See id., 563. Because the petitioner in
Gilchrist was not actually in custody for the conviction
being challenged when the petition was filed; id., 550;
the matter was remanded to the habeas court with
direction to decline to issue the writ pursuant to § 23-
24 (1) for lack of jurisdiction. See id., 563. In Gilchrist,
we observed that, once the habeas court issues the writ
and the action commences, Practice Book § 23-29 is
the applicable provision that allows a habeas court to
dismiss a petition. See id., 561, 563.

Gilchrist firmly established that Practice Book § 23-
24 acts as a gatekeeping mechanism that allows a
habeas court to review and dispose of a clearly defective
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petition by simply providing the petitioner with notice
of its decision to decline to issue the writ. As a result
of that conclusion in Gilchrist, however, we did not
address the separate question of whether, once a writ
has issued, a petition may be dismissed by a habeas
court, on its own motion,4 under Practice Book § 23-29
without prior notice or an opportunity to be heard. This
court is now asked to determine what, if any, procedure
is required prior to a habeas court’s dismissal of a peti-
tion under § 23-29. See footnote 1 of this opinion. We
conclude that prior notice and an opportunity to submit
a brief or written response are required before a habeas
court may dismiss a petition pursuant to § 23-29.

Practice Book 23-29 has at least two plausible inter-
pretations—one that requires notice and an opportunity
to be heard before dismissal, and one that does not.
Compare Boria v. Commissioner of Correction, 186
Conn. App. 332, 341, 199 A.3d 1127 (2018) (concluding
that hearing is not required before habeas petition is
dismissed under § 23-29), rev’d, 345 Conn. 39, A.3d

(2022), with id., 353 (Bishop, J., concurring) (con-
cluding that § 23-29 should require notice and opportu-
nity to be heard prior to dismissal). ‘‘The test to
determine ambiguity is whether the statute [or rule],
when read in context, is susceptible to more than one

4 Practice Book § 23-29 does permit the judicial authority to dismiss a
petition ‘‘at any time, upon its own motion or upon the motion of the
respondent . . . .’’ Thus, this section allows the court to act on its own
motion, even after the writ has issued. The question remains what, if any,
process is due the petitioner before the court issues such a dismissal. As
Judge Bishop noted in his concurrence in Boria, if the respondent files a
motion to dismiss, then the petitioner would receive notice. See Boria v.
Commissioner of Correction, 186 Conn. App. 332, 363, 199 A.3d 1127 (2018)
(Bishop, J., concurring) (‘‘[when] the respondent properly serves the peti-
tioner with notice of [a] motion and the grounds therefor, and the petitioner
simply fails to exercise his right to file a brief or [to] make oral argument,
it is clear that the habeas court may properly decide the motion without
having heard from the petitioner’’), rev’d on other grounds, 345 Conn. 39,

A.3d (2022).
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reasonable interpretation.’’ (Internal quotation marks
omitted.) Not Another Power Plant v. Connecticut Sit-
ing Council, 340 Conn. 762, 779, 265 A.3d 900 (2021);
see also Thomas v. Dept. of Developmental Services,
297 Conn. 391, 400, 999 A.2d 682 (2010) (‘‘Although
[statutory] silence does not . . . necessarily equate to
ambiguity . . . [the] silence [in the lien provision at
issue] renders [that] provision ambiguous with respect
to its scope because there is more than one plausible
interpretation of its meaning. . . . Accordingly, we
may consider the full panoply of available materials
with which to interpret the statute.’’ (Citations omitted;
internal quotation marks omitted.)). Because both of
these interpretations of § 23-29 are plausible, the text
is ambiguous.

Although ‘‘statute and case law evince a strong pre-
sumption that a [habeas] petitioner . . . is entitled to
present evidence in support of his claims’’; Mercer v.
Commissioner of Correction, 230 Conn. 88, 93, 644 A.2d
340 (1994); our rules of practice once allowed for the
dismissal of habeas petitions without a hearing under
specified circumstances. Specifically, Practice Book
(1995) § 531 provided: ‘‘If the petitioner has filed a previ-
ous application, it and the action taken thereon shall
be summarily described in the pending application. If
a previous application brought on the same grounds
was denied, the pending application may be dismissed
without hearing, unless it states new facts or proffers
new evidence not reasonably available at the previous
hearing.’’ This provision expressly authorized habeas
courts to dismiss repetitive petitions ‘‘without [a] hear-
ing . . . .’’ See Boria v. Commissioner of Correction,
supra, 186 Conn. App. 355 (Bishop, J., concurring).
This text was subsequently eliminated from the rules
of practice as part of a wholesale revision of the Practice
Book provisions regarding habeas proceedings. See id.,
358–59 (Bishop, J., concurring).
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In crafting the new language governing dismissals,
the Rules Committee expanded the bases on which a
habeas court may dismiss a habeas proceeding, after
the issuance of the writ, beyond mere repetition. See
Practice Book § 23-29. The Rules Committee, however,
chose to omit language previously contained in Practice
Book (1995) § 531 that authorized the judicial authority
to dismiss a petition without a hearing. These newly
created provisions also included, among other provi-
sions, Practice Book § 23-24, which allows the habeas
court to decline to issue the writ in the first instance
without either prior notice or an opportunity to be
heard.

The progression of these rules, read in light of our
decision in Gilchrist and their relationship to the gen-
eral rules governing habeas procedures; see Practice
Book § 23-21 et. seq.; guides us to the conclusion that
the Rules Committee intended for a habeas court to
have the authority under Practice Book § 23-24 to
decline to issue the writ without providing prior notice
or an opportunity to be heard if the court lacks jurisdic-
tion over the claim, the petition is wholly frivolous on
its face, or the relief requested in the petition is not
available. The same considerations, however, lead us
naturally to infer that the Rules Committee intended to
require something more under Practice Book § 23-29
when it chose to abandon the language previously per-
mitting a habeas court to dismiss a petition ‘‘without [a]
hearing . . . .’’5 Practice Book (1995) § 531; cf. Boria

5 The respondent argues that the language in Practice Book § 23-29
allowing the court to dismiss a petition ‘‘at any time’’ necessarily means
that the court may dismiss a petition before giving prior notice or an opportu-
nity to respond. We disagree. As this court’s decision in Gilchrist makes
clear, that particular phrase is, itself, necessarily limited to the period of
time following issuance of the writ pursuant to Practice Book § 23-24. See
Gilchrist v. Commissioner of Correction, supra, 334 Conn. 561 (‘‘[i]t is true
that § 23-29 states that the judicial authority may take action under its
authority ‘at any time,’ but the ‘time’ it references necessarily is defined by
the time at which the rule itself becomes operative, which is after the habeas
court issues the writ and the action has commenced’’). Although the plain
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v. Commissioner of Correction, supra, 186 Conn. App.
359 n.7 (Bishop, J., concurring) (‘‘the provisions of . . .
§§ 23-24 and 23-29, authorizing [a] habeas court to sum-
marily dispose of a writ or petition for certain enumer-
ated grounds, are complementary and not mere
duplications of the same judicial authority’’).

We likewise observe that, under Practice Book § 23-
24, a habeas court is required to provide notice to the
petitioner only after it has already declined to issue
the writ. The Rules Committee, however, chose not to
include a similar provision in Practice Book § 23-29.
This textual difference between these two provisions
provides us with yet another reason to conclude that
dismissal under § 23-29 requires additional procedural
safeguards beyond those required for a decision not to
issue the writ under § 23-24. Those procedural safe-
guards, we conclude, must include at least prior notice
to the petitioner or the petitioner’s counsel and an
opportunity to file a written response.6

It does not, however, necessarily follow from this
premise that a habeas court’s dismissal on its own
motion pursuant to Practice Book § 23-29 requires a
full hearing, particularly when both provisions contain
similar bases for dismissal. See, e.g., Practice Book § 23-
24 (a) (1); Practice Book § 23-29 (1). In reaching this
conclusion, we are guided by the public policy underly-
ing the legislature’s comprehensive habeas reform in

text of the rule indicates that the habeas court, on its own motion or that
of the respondent, may dismiss a petition once the writ has issued, it does
not purport to eliminate procedural requirements. Simply put, the use of
the phrase ‘‘at any time’’ in § 23-29 appears to govern when, and not how,
a dismissal can occur.

6 We can discern no principled reason for concluding that the Rules Com-
mittee would implicitly require notice to a petitioner before a dismissal
under Practice Book § 23-29 without also providing the petitioner with some
means of response. Further, in cases in which counsel has already been
appointed and there is an appearance on file, counsel should receive the
notice and the date by which counsel should file a brief or a response.
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2012. See P.A. 12-115, § 1. As this court has previously
recognized, those amendments were ‘‘intended to sup-
plement [the] efficacy [of General Statutes § 52-470] in
averting frivolous habeas petitions and appeals.’’ Kad-
dah v. Commissioner of Correction, 324 Conn. 548,
567, 153 A.3d 1233 (2017). Although ‘‘the 2012 habeas
reform did not limit the right to counsel under [General
Statutes] § 51-296 (a) or otherwise render habeas relief
unavailable in broad categories of cases’’; id.; the pri-
mary goal underlying the legislature’s amendments was,
clearly, to address the increase in habeas petitions and
to efficiently dispose of frivolous petitions. See 55 H.R.
Proc., Pt. 5, 2012 Sess., p. 1601, remarks of Representa-
tive Arthur O’Neill (‘‘[The 2012 amendments were] the
first real progress we have made in trying to improve the
habeas corpus process in Connecticut and [to] expedite
things so that the legitimate habeas . . . petitions get
heard as quickly as possible. And what’s blocking the
system up are a lot of cases where there’s not much
merit, it seems, to the claims, but there they keep on
coming.’’). Indeed, in crafting the rules governing
habeas proceedings, the Rules Committee itself
expressly provided that ‘‘[t]he judicial authority may
establish such additional procedures as it determines
will aid in the fair and summary disposition of habeas
. . . petitions, including, but not limited to, scheduling
orders.’’ (Emphasis added.) Practice Book § 23-34.7

7 Because this provision contemplates the creation of additional rules
specifically applicable to habeas proceedings, we respectfully disagree with
the concurrence that we must consider the relationship of Practice Book
§ 23-29 to the broader scheme of the rules for civil actions ‘‘to ensure the
coherency of our construction.’’ (Internal quotation marks omitted.) Indeed,
Practice Book § 23-21 provides in relevant part that, ‘‘[e]xcept as otherwise
provided herein, the procedures set forth in Sections 23-22 through 23-42
shall apply to any petition for a writ of habeas corpus which sets forth a
claim of illegal confinement. . . .’’

We also disagree that Practice Book § 23-34 is mirrored by Practice Book
§ 23-14, as the latter specifically limits complex litigation judges to orders
facilitating ‘‘the management of . . . complex litigation cases.’’ (Emphasis
added.) The authority vested by § 23-34 is broader. It contains no such
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In ascertaining the meaning of Practice Book § 23-
29 or its interplay with Practice Book § 23-24, we need
not look to the general rules of civil procedure or the
specific provisions dealing with motions to dismiss,
such as Practice Book §§ 11-10 and 11-18. Although we
acknowledge that habeas actions are civil proceedings
in nature, the introductory provision to the general rules
governing habeas proceedings makes it clear that,
‘‘[e]xcept as otherwise provided herein, the procedures
set forth in Sections 23-22 through 23-42 shall apply
to any petition for a writ of habeas corpus which sets
forth a claim of illegal confinement.’’ (Emphasis added.)
Practice Book § 23-21. The same provision goes on to
exclude habeas petitions brought to determine the cus-
tody and visitation of children or those filed on behalf
of a person confined to a hospital on the basis of a
mental illness. Practice Book § 23-21. It is clear from
this language that the Rules Committee did not intend
for the general provisions governing civil cases to
resolve the question before us.

It would be both overly burdensome and inefficient
to require habeas courts to give full hearings on every
petition that survives the habeas court’s initial gate-
keeping review8 under Practice Book § 23-24 but that
thereafter appears to warrant dismissal under Practice
Book § 23-29. Instead, on the basis of our interpretation
of the rules as established by the Rules Committee, we
conclude that petitioners, after receiving notice of the
court’s intention to consider dismissal of the petition,

limitation and, in fact, expressly emphasizes that the habeas court’s discre-
tion is not limited to mere scheduling orders.

8 Although we agree with Judge Bishop that, ‘‘in the long run, a more
fulsome use of the court’s authority pursuant to [Practice Book] § 23-24
would maximize judicial efficiency’’ by ‘‘weed[ing] out inappropriate [habeas
petitions] as a preliminary matter pursuant to its gatekeeping function’’;
Boria v. Commissioner of Correction, supra, 186 Conn. App. 359 n.7 (Bishop,
J., concurring); we recognize that, in some cases, the habeas court may not
have all of the necessary information required at the time of the initial
review to make that determination.
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have a right to be heard on the papers by filing a brief
or a written response.9 This interpretation, we believe,
satisfies the intent of the Rules Committee’s omission
of the phrase ‘‘without [a] hearing’’ from § 23-29 and
its express allowance of postdecisional notice in § 23-
24. This reading not only maintains a meaningful distinc-
tion between §§ 23-24 and 23-29, but also prevents over-
burdening an already strained habeas docket by
requiring a full hearing for legally deficient petitions
under § 23-29. We note that a habeas court may, of
course, still hold a full hearing when it deems it appro-
priate.10

Because the habeas court in the present case did not
have the benefit of this court’s decision in Gilchrist,
the case must be remanded to the habeas court for it
to first determine whether any grounds exist for it to
decline to issue the writ pursuant to Practice Book § 23-
24.11 If the writ is issued, and the habeas court again
elects to exercise its discretion to dismiss the petition-

9 As we noted at the outset, and particularly in light of Gilchrist and the
majority and concurring opinions in the present case, we expressly welcome
the Rules Committee to address the interplay between these rules and to
amend the text of the relevant rules to the extent it deems necessary.

10 Although Practice Book § 23-40 (a) affords a habeas petitioner the right
to be present at ‘‘any evidentiary hearing and at any hearing or oral argument
on a question of law which may be dispositive of the case,’’ this rule speaks
to when a petitioner’s presence is necessary and not when a hearing is
required. This rule does not require the habeas court to conduct a hearing
prior to the dismissal of the petition pursuant to Practice Book § 23-29. This
interpretation does not render the petitioner’s right to be present illusory.

Section 23-29 still serves to ensure that a petitioner has a right to be at
any hearing or oral argument that the habeas court, in its discretion, grants
on its own motion to dismiss pursuant to that section. As we noted pre-
viously, the habeas court is well within its right to hold oral argument or
to conduct a hearing when it deems it necessary.

11 We are aware that there are other cases pending before this court and
the Appellate Court that were decided without the benefit of this court’s
decision in Gilchrist. See footnote 1 of this opinion. In cases decided prior
to Gilchrist, the most efficient process to resolve those cases is to remand
them to the habeas court to determine first whether grounds exist to decline
the issuance of the writ.
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er’s habeas petition on its own motion pursuant to Prac-
tice Book § 23-29, it must, in accordance with the
foregoing, provide the petitioner with prior notice and
an opportunity to submit a brief or a written response
to the proposed basis for dismissal.

The judgment of the Appellate Court is reversed and
the case is remanded to that court with direction to
reverse the habeas court’s judgment and to remand the
case to that court for further proceedings consistent
with this opinion.

In this opinion ROBINSON, C. J., and D’AURIA, MUL-
LINS, ECKER and KELLER, Js., concurred.

McDONALD, J., concurring in the judgment. We have
often explained that ‘‘[t]he rules of practice were prom-
ulgated to create a harmonious body of law, and we
are required to read statutes [or rules] together when
they relate to the same subject matter . . . . Accord-
ingly, [i]n determining the meaning of a statute [or rule]
. . . we look not only at the provision at issue, but also
to the broader statutory [or Practice Book] scheme to
ensure the coherency of our construction.’’ (Internal
quotation marks omitted.) Gilchrist v. Commissioner
of Correction, 334 Conn. 548, 561–62, 223 A.3d 368
(2020). With these principles in mind, I write separately
to honor the context in which this court has consistently
analyzed habeas actions and conclude that the Practice
Book provisions governing motions to dismiss in civil
actions dictate which procedures are required when a
habeas court dismisses a petition for a writ of habeas
corpus pursuant to Practice Book § 23-29.

I can discern no statutory interpretative analysis that
would permit the result reached by the majority, whose
opinion is devoid of any citation to chapter 11 of our
rules of practice, the chapter that governs the relevant
procedures applicable to civil actions, including habeas
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corpus actions. Rather than analyze the controlling
Practice Book sections in chapter 11, the majority opin-
ion relies on perceived textual differences between
Practice Book §§ 23-24 and 23-29, a sweeping citation
to § 23-34, and certain extratextual sources in an effort
to support its conclusion. Relying on these sources, the
majority concludes that, when a habeas court, on its
own motion, seeks to dismiss a petition for a writ of
habeas corpus pursuant to § 23-29, it is required to
provide the petitioner only with notice of the motion
and an opportunity to submit a written brief in opposi-
tion to the motion but not a hearing as of right. None of
the sources relied on by the majority, however, requires
notice and an opportunity to submit a written brief.
Notably, the majority omits the true source of those
requirements—chapter 11 of the rules of practice—in
an effort to avoid acknowledging that a hearing is also
required as of right. See, e.g., Practice Book § 11-1 (peti-
tioner is entitled to notice of motion to dismiss); Prac-
tice Book § 11-10 (a) (petitioner is entitled to submit
written brief in opposition to motion to dismiss); Prac-
tice Book § 11-18 (a) (petitioner is entitled to hearing
on motion to dismiss). By carefully avoiding any citation
to chapter 11, the majority endeavors to create its own
set of rules, whereby a petitioner is not entitled to a
hearing to argue the merits of a habeas court’s motion
to dismiss.

Tellingly, the majority does not offer a substantiated
rationale for denying a petitioner his ‘‘as of right’’ oppor-
tunity to argue his grounds for not dismissing the peti-
tion when that effort is initiated by the habeas court.
The most the majority can muster is its claim, unsup-
ported by any evidence, that requiring oral argument
before dismissing a habeas petition, in that limited sub-
set of court initiated dismissal motions, would be ‘‘overly
burdensome’’ on the habeas court and, therefore, ‘‘inef-
ficient . . . .’’ That argument, however, could apply
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with equal, if not greater, force to every other habeas
case, in which a motion to dismiss is filed by a respon-
dent, rather than initiated by the habeas court. Indeed,
it could also apply to every summary process action or
foreclosure case in this state. Would the majority sug-
gest that this court could bypass the exact same rule
at issue in this case, which provides an ‘‘as of right’’
opportunity to argue a motion to dismiss, in those
instances too, because it might make the job of the
judge easier or more convenient? My reading of the
majority’s opinion suggests that this court could do
exactly that, if it wanted, regardless of the rules that
all of the judges of the Superior Court have adopted as
a cohesive, legislative body.

Instead, I choose a different path that honors the
choices made by the Superior Court judges. Reading
the provisions of the rules of practice together, as we
must, I conclude that a habeas court must provide par-
ties with notice, an opportunity to submit a written
opposition, and a hearing as of right before it dismisses
a petition for a writ of habeas corpus pursuant to Prac-
tice Book § 23-29. Accordingly, I respectfully concur in
the judgment but disassociate myself from the analytic
path the majority has trod.

I agree with the majority’s recitation of the relevant
facts, procedural history, and standard of review. I also
agree with the majority that, at the time that the habeas
court dismissed the present habeas action filed by the
petitioner, Judson Brown, the court did not have the
benefit of our decision in Gilchrist v. Commissioner
of Correction, supra, 334 Conn. 548. In Gilchrist, we
clarified the proper application and scope of the two
Practice Book provisions under which a habeas court
may dispose of a habeas petition on the basis of pleading
deficiencies, Practice Book §§ 23-24 and 23-29. Section
23-24 (a) provides that the habeas court may decline
to issue the writ of habeas corpus if ‘‘it appears that:
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(1) the court lacks jurisdiction; (2) the petition is wholly
frivolous on its face; or (3) the relief sought is not
available.’’ If the judicial authority declines to issue the
writ, it is required to ‘‘notify the petitioner . . . .’’ Prac-
tice Book § 23-24 (b). Section 23-29 similarly allows the
habeas court to dismiss the petition at any time, on its
own motion or on the motion of the respondent, if the
court determines that ‘‘(1) [it] lacks jurisdiction; (2) the
petition, or a count thereof, fails to state a claim upon
which habeas corpus relief can be granted; (3) the peti-
tion presents the same ground as a prior petition pre-
viously denied and fails to state new facts or to proffer
new evidence not reasonably available at the time of
the prior petition; (4) the claims asserted in the petition
are moot or premature; [or] (5) any other legally suffi-
cient ground for dismissal of the petition exists.’’

In Gilchrist, we concluded that Practice Book § 23-
24 serves a specific ‘‘screening function’’; Gilchrist v.
Commissioner of Correction, supra, 334 Conn. 560; and
allows a habeas court to review petitions ‘‘prior to the
issuance of the writ of habeas corpus and before com-
mencement of a habeas action.’’ Id., 561. We emphasized
that § 23-24 ‘‘is intended only to weed out obviously
and unequivocally defective petitions,’’ as ‘‘[b]oth stat-
ute and case law evince a strong presumption that a
petitioner for a writ of habeas corpus is entitled to
present evidence in support of his claims.’’ (Internal
quotation marks omitted.) Id., 560. ‘‘If the court declines
to issue the writ [pursuant to § 23-24], no further action
is necessary beyond notifying the petitioner because
there is no service of process, no civil action and,
accordingly, no need for the appointment of counsel.’’
(Emphasis added.) Id., 561. If the court does issue the
writ, however, ‘‘all further proceedings should continue
in accordance with the procedures set forth in our rules
of practice, including Practice Book § 23-29.’’ Id., 563.
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The distinction between a habeas court’s decision to
decline to issue a writ pursuant to Practice Book § 23-
24 and its decision to dismiss the petition pursuant to
Practice Book § 23-29 is critical. Once a habeas petition
survives initial review—and, thus, makes it past the
judicial authority’s gatekeeping function—a civil action
has commenced, and the petitioner is entitled to certain
procedural rights and safeguards. See id., 556–57, 561,
563. It is beyond dispute that a habeas action is a civil
action in our courts, and, therefore, these rights and
safeguards include all of the procedures applicable to
other civil actions unless, of course, they are supple-
mented or superseded by the more specific rules per-
taining to habeas actions. See id., 555.

In the present case, the habeas court dismissed the
petition pursuant to Practice Book § 23-29 (3) without,
first, having considered whether it could decline to
issue the writ under Practice Book § 23-24. See id., 562
(‘‘[f]irst, upon receipt of a habeas petition . . . the judi-
cial authority must review the petition to determine if
it is patently defective because the court lacks jurisdic-
tion, the petition is wholly frivolous on its face, or
the relief sought is unavailable’’ (citations omitted)). I
therefore agree with the majority that the judgment of
the Appellate Court should be reversed and the case
remanded to the habeas court so that it can determine
whether grounds exist to decline to issue the writ pursu-
ant to § 23-24. I agree with the majority that this is the
most efficient approach for resolving cases pending
before this court and the Appellate Court that were
decided prior to this court’s decision in Gilchrist. See
footnote 11 of the majority opinion.

In my view, however, the majority should have ended
its analysis there, notwithstanding the pending cases it
cites; see footnote 1 of the majority opinion; because
that holding fully disposes of this appeal. Nevertheless,
because the majority opinion continued on to analyze
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the petitioner’s rights prior to dismissal of his petition
pursuant to Practice Book § 23-29, I write separately
to express my disagreement with this dictum and the
majority’s interpretation of the relevant Practice
Book provisions.

Resolution of the issue of whether habeas courts are
required to provide parties with notice and an opportu-
nity to be heard before they dismiss a habeas petition
pursuant to Practice Book § 23-29 requires this court
to construe the rules of practice. Accordingly, our stan-
dard of review is plenary. See, e.g., Disciplinary Coun-
sel v. Elder, 325 Conn. 378, 386, 159 A.3d 220 (2017).
The familiar principles of statutory interpretation,
which apply with equal force to this court’s interpreta-
tion of our rules of practice, guide my analysis. See,
e.g., Meadowbrook Center, Inc. v. Buchman, 328 Conn.
586, 594, 181 A.3d 550 (2018). In construing statutes
or Practice Book provisions, ‘‘[General Statutes] § 1-2z
directs us first to consider the text of the statute [or
rule] itself and its relationship to other statutes [or
rules]. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute [or rule] shall not be considered.’’ (Emphasis
added; footnote omitted; internal quotation marks omit-
ted.) State v. Heredia, 310 Conn. 742, 756, 81 A.3d 1163
(2013). It is axiomatic that, when interpreting a statute
or Practice Book provision, ‘‘we are guided by the prin-
ciple that the [promulgating authority] is always pre-
sumed to have created a harmonious and consistent
body of law . . . . Construing statutes [or Practice
Book provisions] by reference to others advances [the
values of harmony and consistency within the law]. In
fact, courts have been said to be under a duty to con-
strue statutes [and Practice Book provisions] harmoni-
ously [when] that can reasonably be done.’’ (Internal
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quotation marks omitted.) State v. Agron, 323 Conn.
629, 638, 148 A.3d 1052 (2016); see also, e.g., Wiseman
v. Armstrong, 295 Conn. 94, 102–104, 989 A.2d 1027
(2010) (looking to relevant Practice Book scheme to
‘‘ensure the coherency of [its] construction’’ and
applying principle that promulgating authority is pre-
sumed to have intended to ‘‘[create] a harmonious and
consistent body of law’’ to court’s interpretation of rele-
vant Practice Book provision (internal quotation
marks omitted)).

In accordance with § 1-2z, I first turn to the relevant
language of Practice Book § 23-29 to determine whether
the provision expressly answers the question of whether
a habeas court is required to provide parties with notice
and an opportunity to be heard before the court dismisses
a habeas petition pursuant to that rule. Section 23-29
provides: ‘‘The judicial authority may, at any time, upon
its own motion or upon motion of the respondent, dis-
miss the petition, or any count thereof, if it determines
that: (1) the court lacks jurisdiction; (2) the petition,
or a count thereof, fails to state a claim upon which
habeas corpus relief can be granted; (3) the petition
presents the same ground as a prior petition previously
denied and fails to state new facts or to proffer new
evidence not reasonably available at the time of the
prior petition; (4) the claims asserted in the petition are
moot or premature; [or] (5) any other legally sufficient
ground for dismissal of the petition exists.’’ The major-
ity correctly notes that § 23-29 is silent on the issue of
whether prior notice or an opportunity to be heard is
required before dismissal. Where I part ways with the
majority is its conclusion that the provision’s silence
renders it ambiguous.

‘‘It is well settled . . . that silence does not necessar-
ily equate to ambiguity. . . . Rather, [i]n determining
whether legislative silence renders a statute [or Practice
Book provision] ambiguous, we read the statute [or
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Practice Book provision] in context to determine
whether the language is susceptible to more than one
reasonable interpretation.’’ (Citations omitted; empha-
sis added; internal quotation marks omitted.) State v.
Ramos, 306 Conn. 125, 136, 49 A.3d 197 (2012); see also,
e.g., Mayfield v. Goshen Volunteer Fire Co., 301 Conn.
739, 745, 754–56, 22 A.3d 1251 (2011); Hicks v. State,
297 Conn. 798, 802, 1 A.3d 39 (2010); State v. Orr, 291
Conn. 642, 653–54, 969 A.2d 750 (2009); Carmel Hollow
Associates Ltd. Partnership v. Bethlehem, 269 Conn.
120, 133–34, 848 A.2d 451 (2004).1

The majority reasons that Practice Book § 23-34’s
reference to the fact that ‘‘[t]he judicial authority may
establish . . . additional procedures’’ somehow allows
this court to bypass its duty to consider Practice Book
§ 23-29 against the backdrop of the broader Practice
Book scheme. See footnote 7 of the majority opinion
and accompanying text. I disagree. Section 23-34 pro-
vides that ‘‘[t]he judicial authority may establish such
additional procedures as it determines will aid in the fair
and summary disposition of habeas corpus petitions,
including, but not limited to, scheduling orders.’’ A far
cry from giving a habeas court the broad authority to
create any additional procedural rule it deems appro-
priate in a given case, § 23-34 merely governs case man-

1 The majority opinion cites the Appellate Court’s majority and concurring
opinions in Boria v. Commissioner of Correction, 186 Conn. App. 332, 199
A.3d 1127 (2018), rev’d, 345 Conn. 39, A.3d (2022), as support for
its conclusion that Practice Book § 23-29 is open to ‘‘at least two plausible
interpretations . . . .’’ I disagree that the interpretation of § 23-29 advanced
by the Appellate Court’s majority opinion is at all plausible. Indeed, even
the majority in Boria conceded that ‘‘the analysis contained in Judge Bishop’s
concurrence has some appeal’’ but thought it ‘‘prudent not to weigh in
further with respect to [the] issue’’ until Gilchrist was decided. Boria v.
Commissioner of Correction, supra, 341 n.9. The Appellate Court’s reason-
ing, in my view, suffered from the same analytical misstep present in the
majority’s analysis here; the Appellate Court did not read § 23-29 in harmony
with the entire Practice Book scheme, as was its duty. See, e.g., State v.
Agron, supra, 323 Conn. 638.
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agement matters and is applicable only after a habeas
petition has survived the judicial authority’s review pur-
suant to Practice Book §§ 23-24 and 23-29, and a civil
action has commenced.

In Gilchrist, we observed that ‘‘[t]he rules of practice
governing habeas corpus proceedings . . . clearly
evince an order of operations, providing for procedures
and motions in the sequence in which they generally
occur in a typical habeas case.’’ (Citation omitted.)
Gilchrist v. Commissioner of Correction, supra, 334
Conn. 562. It was this principle, coupled with the unique
procedures applicable to habeas actions, that led us to
conclude that Practice Book § 23-24 comes first in the
procedural sequence. See id., 556–62. Under its author-
ity pursuant to § 23-24, the judicial authority can decline
to issue the writ if the petition is patently defective.
See id., 562–63. If the writ is issued, however, the habeas
court should then take the actions necessary to prepare
the case to move forward, such as ruling ‘‘on any request
for the appointment of counsel and any application for
the waiver of filing fees and costs of service.’’ Id., 563;
see also Practice Book §§ 23-25 and 23-26. ‘‘After the
writ has issued, all further proceedings should continue
in accordance with the procedures set forth in our rules
of practice, including Practice Book § 23-29.’’ Gilchrist
v. Commissioner of Correction, supra, 563. Once the
petition survives review under § 23-29, and the civil
action has commenced, our rules of practice provide
guidance for filing a return and a reply to the return,
amending a petition or pleading, and requesting a more
specific statement. See Practice Book §§ 23-30 through
23-33. It would make little sense for the Rules Commit-
tee of the Superior Court to insert such procedures in
between yet another avenue through which a habeas
court could dismiss a habeas petition. Instead, in my
view, § 23-34 introduces the subsequent sections, which
deal specifically with the procedural aspects of the
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habeas action: the schedule for filing pleadings; Practice
Book § 23-35; summary judgment; Practice Book § 23-
37;2 discovery; Practice Book § 23-38; depositions; Prac-
tice Book § 23-39; and court appearances. Practice
Book § 23-40. In addition to the procedures to which
habeas petitioners are explicitly entitled, ‘‘[t]he judicial
authority may establish such additional procedures’’
as it deems necessary to move the case forward and,
thus, reach a ‘‘fair and summary disposition . . . .’’
(Emphasis added.) Practice Book § 23-34; see also, e.g.,
Kelsey v. Commissioner of Correction, 329 Conn. 711,
725, 189 A.3d 578 (2018) (citing § 23-34 in support of
observation that ‘‘the rules of practice expressly recog-
nize the habeas court’s discretion over scheduling’’
(emphasis added)).

My reading of Practice Book § 23-34 also garners
support from a similar provision in chapter 23, the ‘‘Mis-
cellaneous Remedies and Procedures’’ chapter of our
rules of practice. Section 23-34 substantively mirrors
Practice Book § 23-14, which provides: ‘‘The judge to
whom complex litigation cases have been assigned may
stay any or all further proceedings in the cases, may
transfer any or all further proceedings in the cases to
the judicial district where the judge is sitting, may hear
all pretrial motions, and may enter any appropriate
order which facilitates the management of the complex
litigation cases.’’ (Emphasis added.) Like § 23-34, I read
§ 23-14 to give complex litigation judges authority over

2 Like Practice Book § 23-29, Practice Book § 23-37, which governs sum-
mary judgment in habeas actions, does not, by its terms, provide for a
hearing as of right. Under the majority’s expansive reading of Practice Book
§ 23-34, a habeas judge could, theoretically, rule on a motion for summary
judgment—or a motion to strike—without providing a petitioner with an
opportunity to be heard. Surely, this would raise due process concerns. Cf.
State v. Anderson, 319 Conn. 288, 311, 127 A.3d 100 (2015) (‘‘[F]or more
than [one] century the central meaning of procedural due process has been
clear: Parties whose rights are to be affected are entitled to be heard . . . .’’
(Emphasis added; internal quotation marks omitted.)).
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matters of docket management. See, e.g., W. Horton et
al., 1 Connecticut Practice Series: Superior Court Civil
Rules (2020–2021 Ed.) § 23-14, authors’ comments, p.
951 (‘‘[Practice Book § 23-14] generally confers wide
trial and docket management discretion on complex
litigation judges—an appropriate thing . . . given the
nature and purpose of the [C]omplex [L]itigation [D]ocket’’).
In my view, it would be untenable to construe § 23-14
to give complex litigation judges the power to dismiss
a case without providing parties with a hearing as of
right, particularly in such high stakes matters, when an
ordinary slip and fall, negligence action would be the
subject of a mandatory oral argument pursuant to Prac-
tice Book § 11-18 (a) before it could be dismissed. So,
too, would it be contrary to principled tenets of civil
procedure for a habeas court to dismiss a petition pursuant
to Practice Book § 23-29 without affording the peti-
tioner a hearing as of right.

More fundamentally, I am troubled by the analysis
through which the majority arrives at its conclusion
that a petitioner is entitled only to notice and an oppor-
tunity to be heard on the papers, but not oral argument
as of right, prior to dismissal of the petition. As I explain
hereinafter, the majority fails to analyze the issue in this
case through the lens with which we have traditionally
analyzed habeas actions, which are civil actions. See,
e.g., Gilchrist v. Commissioner of Correction, supra,
334 Conn. 555. Although the majority acknowledges that
habeas actions are civil proceedings, it nevertheless
concludes that ‘‘the Rules Committee did not intend for
the general provisions governing civil cases to resolve
the question before us.’’ I disagree. Well settled dictates
of statutory construction require that we read provi-
sions of our rules of practice together; because the
procedures applicable to habeas actions do not answer
the specific question before us, the only logical next
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step—in my view—would be to look to the general
Practice Book scheme.

Nevertheless, following its conclusion that Practice
Book § 23-29 is ambiguous, the majority seeks to divine
the Rules Committee’s intent in drafting that provision.
The majority begins by looking to an earlier version
of the provision, namely, Practice Book (1995) § 531
(repealed October 1, 1995), which provided for the dis-
missal of a habeas petition ‘‘without hearing’’ only if ‘‘a
previous application brought on the same grounds was
denied . . . unless [the application] states new facts
or proffers new evidence not reasonably available at
the previous hearing.’’ The majority correctly notes that,
when our rules of practice were amended, and Practice
Book §§ 23-24 and 23-29 were adopted, the ‘‘without
hearing’’ language in Practice Book (1978–97) § 531 was
abandoned. See Boria v. Commissioner of Correction,
186 Conn. App. 332, 355–56, 358–59, 199 A.3d 1127
(2018) (Bishop, J., concurring), rev’d on other grounds,
345 Conn. 39, A.3d (2022). The majority con-
cludes that the omission of this language in § 23-29
indicates that ‘‘the Rules Committee intended to require
something more under [that section] . . . .’’ That
‘‘something more,’’ in the majority’s view, is not a full
hearing but, instead, a right to be heard on the papers by
filing ‘‘a brief or a written response . . . .’’ I disagree.

In my view, the majority simply cannot reach the
conclusion that notice and a hearing are required prior
to dismissal without acknowledging chapter 11 of the
rules of practice. The only purported ‘‘authority’’ cited
by the majority, supporting its notion that only notice
and a hearing on the papers are required before dis-
missal, is the ‘‘textual difference between [Practice
Book §§ 23-24 and 23-29] . . . .’’ I am unpersuaded that
this textual difference ‘‘requires’’ much of anything. In
my view, the true source of authority for these entitle-
ments is chapter 11. See, e.g., Practice Book § 11-1
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(petitioner is entitled to notice of motion to dismiss);
Practice Book § 11-10 (a) (petitioner is entitled to sub-
mit written brief in opposition to motion to dismiss).

Moreover, I would conclude that the Rules Commit-
tee’s deletion of the language ‘‘without hearing’’ con-
tained in Practice Book (1995) § 531 implies that the
Rules Committee intended for habeas courts to hold
a hearing on a habeas petition prior to its summary
dismissal pursuant to Practice Book § 23-29. Indeed,
had the Rules Committee intended for petitions to be
dismissed on the bases enumerated in § 23-29 without a
hearing, it would have continued to include the ‘‘without
hearing’’ language in that provision, as it had previously
included in Practice Book (1995) § 531. See, e.g., Gil-
more v. Pawn King, Inc., 313 Conn. 535, 546–48, 98
A.3d 808 (2014) (concluding that legislature’s removal
of certain language from prior version of statute indi-
cated that legislature intended to effectuate change in
subsequent version of statute). My interpretation, tell-
ingly, also aligns with the mandate of chapter 11, which
provides that ‘‘oral argument shall be a matter of right’’
on motions to dismiss. Practice Book § 11-18 (a).

The majority also draws on the legislature’s 2012
habeas reform as support for its conclusion that,
although the rules of practice require that a petitioner
receive notice of the habeas court’s intention to dismiss
a petition and an opportunity to file a written response,
‘‘[i]t does not . . . necessarily follow from this premise
that a habeas court’s dismissal on its own motion pursu-
ant to Practice Book § 23-29 requires a full hearing
. . . .’’ Specifically, the majority appears to conclude
that, given the amendments’ intended purpose of
‘‘ ‘averting frivolous habeas petitions and appeals,’ ’’ the
Rules Committee could not have intended to impose a
hearing requirement when it adopted § 23-29, as this
additional procedure would ‘‘[overburden] an already
strained habeas docket . . . .’’ Although I agree that
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the legislature’s 2012 reform measures were intended
to create a mechanism for screening frivolous habeas
claims and addressing the influx of habeas petitions, I
disagree that this intent necessarily supports the majori-
ty’s conclusion that the Rules Committee intended that
habeas petitioners only be allowed the opportunity to
submit a written brief—and not be afforded a hearing
as of right—prior to a habeas court’s dismissal of a
petition under § 23-29. See, e.g., Adams v. Rubinow,
157 Conn. 150, 156, 251 A.2d 49 (1968) (explaining that,
under separation of powers principles, ‘‘the General
Assembly has no power to make rules of administration,
practice or procedure [that] are binding on [our appel-
late courts or the Superior Court]’’); Heiberger v. Clark,
148 Conn. 177, 185, 169 A.2d 652 (1961) (‘‘[i]rrespective
of legislation, the rule-making power is in the courts’’);
see also, e.g., State v. McCahill, 261 Conn. 492, 520B,
811 A.2d 667 (2002) (explaining that, under separation
of powers doctrine, ‘‘the General Assembly lacks the
power to enact rules governing procedure’’ (internal
quotation marks omitted)).

To the extent the legislature’s intent is relevant in
this regard, we have made clear that, ‘‘notwithstanding
the comprehensive nature of the 2012 habeas reform,
through which five entirely new subsections were
added to [General Statutes § 52-470], the legislature left
intact the final clause of § 52-470 (a), which provides
that the habeas court ‘shall . . . dispose of the case
as law and justice require.’ Thus, the legislature retained
language that makes clear that the expeditious resolu-
tion of habeas petitions must be accomplished in a
manner that does not curtail a petitioner’s right to
due process. In other words, the two principles of expe-
diency and due process must be balanced in effectuat-
ing the legislative intent of the 2012 habeas reform.’’
(Emphasis added.) Kelsey v. Commissioner of Correc-
tion, supra, 329 Conn. 716–17. The petitioner’s right to
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due process, in my view, includes the right to notice,
to submit a written opposition, and an opportunity to
be heard as of right, consistent with the rules of practice
applicable to civil actions generally.3

I recognize the majority’s concern that there may be
instances in which the habeas court does not have the
necessary information at the time of initial review to
make a determination pursuant to Practice Book § 23-
24. See footnote 8 of the majority opinion. However, it
is not this court’s role to erect a backstop in Practice
Book § 23-29 and to inject exceptions into the general
civil rules—in the form of an opportunity to be heard
only on the papers—thereby circumventing petitioners’
rights to a hearing. See, e.g., Doe v. Norwich Roman
Catholic Diocesan Corp., 279 Conn. 207, 215–16, 901
A.2d 673 (2006) (‘‘[w]e must construe a statute [or Prac-
tice Book provision] as written . . . [and we] cannot
rewrite a statute [or Practice Book provision] to accom-
plish a particular result’’ (internal quotation marks omit-
ted)). Significantly, ‘‘this court has recognized on num-
erous occasions that [it] lacks authority to make
changes to the rules of practice’’; State v. DeJesus, 288
Conn. 418, 508, 953 A.2d 45 (2008) (Katz, J., dissenting);
as ‘‘the judges of the Superior Court are [the ones]
empowered to adopt and promulgate rules regulating
pleading, practice and procedure in judicial proceed-
ings,’’ and those rules ‘‘have the force of law.’’ (Internal
quotation marks omitted.) Id., 507 (Katz, J., dissenting).
With respect to the rules of practice, this court is not
free to supplant its own policy preferences for those
of the judges of the Superior Court. See, e.g., id., 507–508
(Katz, J., dissenting); see also, e.g., State v. Johnson,
228 Conn. 59, 61–62, 634 A.2d 293 (1993) (‘‘[a]lthough

3 Indeed, insofar as the majority is concerned about expeditious review
of frivolous habeas petitions, Practice Book § 23-24 acts as a gatekeeper, as
it ‘‘conserve[s] judicial resources by eliminating obviously defective petitions
. . . .’’ Gilchrist v. Commissioner of Correction, supra, 334 Conn. 560.
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a clarifying amendment [to] the rules of practice to
address the problem illuminated by this case might well
be desirable, this court does not sit as the Rules Com-
mittee’’); State v. Jennings, 216 Conn. 647, 665 n.11,
583 A.2d 915 (1990) (‘‘We do not sit to decide the utility
or need for written instructions in the Connecticut
courts. To the extent that the defendant seeks such a
decision, his request is more properly directed to the
Rules Committee . . . .’’). Put simply, ‘‘[i]f the legisla-
ture [or the Rules Committee] desires a different result,
it is a legislative function to rewrite the statute [or
Practice Book provision] to achieve that result.’’ Doe
v. Norwich Roman Catholic Diocesan Corp., supra, 216.

In contrast to the majority’s interpretation, I would
look to the existing Practice Book provisions that per-
tain to all civil actions and provide an orderly and pre-
dictable answer to the question before us. Rather than
rely on extratextual sources and perceived develop-
ments in the habeas rules to formulate an ‘‘interpreta-
tion’’ of the required procedures—and invite the Rules
Committee, post hoc, to amend the text of the relevant
rules as it deems appropriate—the majority should have
applied the principled tenets of statutory construction,
which dictate the procedures to which a habeas peti-
tioner is entitled before a habeas court, on its own
motion, dismisses a petition.

I begin my own analysis with the well established
principle that ‘‘[h]abeas corpus is a civil proceeding.’’
Collins v. York, 159 Conn. 150, 153, 267 A.2d 668 (1970).
Consequently, ‘‘[a] habeas corpus action, as a variant
of civil actions, is subject to the ordinary rules of civil
procedure, unless superseded by the more specific rules
pertaining to habeas actions.’’ (Internal quotation marks
omitted.) Kendall v. Commissioner of Correction, 162
Conn. App. 23, 45, 130 A.3d 268 (2015). Because the
rules pertaining to habeas actions do not provide a
more specific rule, I look to the broader Practice Book
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provisions governing civil actions, generally, in order
to determine whether a petitioner is entitled to notice
and a hearing prior to dismissal of a habeas petition.4

See, e.g., Gilchrist v. Commissioner of Correction,
supra, 334 Conn. 555; Nelson v. Commissioner of Cor-
rection, 326 Conn. 772, 782, 167 A.3d 952 (2017); see
also, e.g., Boria v. Commissioner of Correction, supra,
186 Conn. App. 360–61 n.9 (Bishop, J., concurring) (cit-
ing cases in which our Appellate Court applied provisions
of general civil rules of practice to habeas actions).

Relevant to this case, chapter 10 of the Practice Book
—titled ‘‘Pleadings’’—and chapter 11—titled ‘‘Motions,
Requests, Orders of Notice, and Short Calendar’’—pro-
vide, among other things, the procedures applicable
to motions to dismiss generally. Accordingly, in the
absence of a more specific rule in the habeas section
of our rules of practice, chapters 10 and 11 govern the
procedural requirements a habeas court must satisfy
before it dismisses a petitioner’s habeas petition. Prac-
tice Book § 11-1 (a) provides in relevant part that
‘‘[e]very motion . . . directed to pleading or procedure
. . . shall be in writing. . . .’’5 As we have explained,
‘‘[t]he requirement that parties file their motions in writ-
ing is to ensure that the opposing party has written
notice of the motion to dismiss.’’ Herrmann v. Summer

4 The very structure of our rules of practice suggests that chapter 23 of
the Practice Book is supplemental to, and works in conjunction with, the
rules of practice governing civil actions generally. Chapter 23 is aptly titled
‘‘Miscellaneous Remedies and Procedures.’’ It contains the specific provi-
sions applicable to habeas actions; see Practice Book §§ 23-21 through 23-
42; foreclosure of mortgages; see Practice Book §§ 23-16 through 23-19;
mandamus actions; see Practice Book §§ 23-45 through 23-49; arbitration;
see Practice Book §§ 23-60 through 23-66; and alternative dispute resolution.
See Practice Book § 23-67. Chapter 23 is a subsection of the broad, general
section, ‘‘Superior Court—Procedure in Civil Matters,’’ which spans seven-
teen chapters detailing process in civil actions.

5 Practice Book § 10-30 (b) also provides in relevant part that ‘‘[a]ny defen-
dant, wishing to contest the court’s jurisdiction, shall do so by filing a motion
to dismiss . . . .’’
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Plaza Corp., 201 Conn. 263, 273, 513 A.2d 1211 (1986);
see also Practice Book § 10-31 (requiring that nonmov-
ant have opportunity to respond to motion to dismiss,
providing for both legal argument and factual supple-
mentation of record in response).6 ‘‘[R]eceipt of ade-
quate notice is essential in order for the nonmoving
party to exercise [his] right under the [rules of practice]
to be heard.’’ Boria v. Commissioner of Correction,
supra, 186 Conn. App. 361 (Bishop, J., concurring).
As Judge Bishop recently noted in his concurrence in
Boria, the rules of practice provide nonmoving parties
to a motion to dismiss with two explicit opportunities
to be heard. Id. First, Practice Book § 11-10 (a) provides
an adverse party to a motion to dismiss the opportunity
to submit a written opposition to the motion.7 Second,
pursuant to Practice Book § 11-18 (a), ‘‘as to motions
to dismiss [and certain other motions] . . . oral argu-
ment shall be a matter of right . . . .’’ (Emphasis
added.) The application of these rules of practice to

6 Specifically, Practice Book § 10-31 provides: ‘‘(a) Any adverse party shall
have thirty days from the filing of the motion to dismiss to respond to the
motion to dismiss by filing and serving in accordance with Sections 10-12
through 10-17 a memorandum of law in opposition and, where appropriate,
supporting affidavits as to facts not apparent on the record.

‘‘(b) Except in summary process matters, the motion shall be placed on
the short calendar to be held not less than forty-five days following the
filing of the motion, unless the judicial authority otherwise orders. If an
evidentiary hearing is required, any party shall file a request for such hearing
with the court.’’

I note that the Rules Committee’s—and, by extension, the Superior Court
judges’—explicit decision, in subsection (b) of Practice Book § 10-31, to
exclude summary process matters from placement on the short calendar is
significant. Had the Rules Committee also intended for motions to dismiss
in habeas actions to be excluded from placement on the short calendar, ‘‘it
could have done so expressly . . . .’’ Dept. of Public Safety v. State Board
of Labor Relations, 296 Conn. 594, 605, 996 A.2d 729 (2010).

7 Practice Book § 11-10 (a) provides in relevant part: ‘‘A memorandum of
law briefly outlining the claims of law and authority pertinent thereto shall
be filed and served by the movant with the following motions and requests
. . . (2) motions to dismiss except those filed pursuant to Section 14-3
. . . . Memoranda of law may be filed by other parties on or before the
time the matter appears on the short calendar.’’
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this case leads to the conclusion that, pursuant to chap-
ters 10 and 11, a habeas petitioner is entitled to notice,
an opportunity to file a written opposition, and an
opportunity to be heard before a matter may be dis-
missed under Practice Book § 23-29.

The application of the foregoing rules is no doubt
most straightforward when it is the respondent who
moves to dismiss pursuant to Practice Book § 23-29.
See, e.g., Boria v. Commissioner of Correction, supra,
186 Conn. App. 362 (Bishop, J., concurring) (‘‘In such
circumstances, it is clear that the respondent must file
a written motion and a memorandum of law and serve
the same on the petitioner . . . . The effect of the ser-
vice of the motion and brief is to provide the petitioner
with the notice necessary for the petitioner to be able
to . . . file a memorandum of law in opposition to the
motion . . . and . . . claim the matter for oral argu-
ment . . . .’’). Nevertheless, in my view, the aforemen-
tioned principles apply with equal force, albeit in a
slightly different way, when the court moves to dismiss
the petitioner’s habeas petition on its own motion.8 Most
notably, the habeas court need not draft a formal motion
to dismiss or file a memorandum of law in support of
its own motion to dismiss. Practice Book § 10-30 (b)
explicitly provides that ‘‘[a]ny defendant, wishing to
contest the court’s jurisdiction, shall do so by filing a
motion to dismiss . . . .’’ (Emphasis added.) Similarly,
Practice Book § 11-1 (a) explains that ‘‘[e]very motion,
request, application or objection directed to pleading

8 I note that the majority opinion is silent as to whether the petitioner
would be entitled only to notice and an opportunity to submit a written
opposition, and no oral argument, when the respondent—instead of the
habeas court—initiates the motion to dismiss. Practice Book § 23-29 makes
no distinction between the two and provides that the habeas court may
dismiss the petition, ‘‘at any time, upon its own motion or upon motion of
the respondent . . . .’’ In my view, the majority opinion would have to be
read to apply the same procedure regardless of who is the movant, which
clearly is contrary to the ordinary course of civil procedure.
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or procedure . . . shall be in writing,’’ but Practice
Book § 11-2 defines ‘‘motion’’ in relevant part as ‘‘any
application to the court . . . .’’ (Emphasis added.)
When the habeas court, on its own motion, moves to
dismiss a habeas petition, the motion is brought by the
court. Thus, these rules provide that the court need not
file a formal motion to dismiss or file a memorandum
of law when the court, on its own motion, moves to
dismiss the petition.

Although the requirement of a written motion to dis-
miss or a memorandum of law in support of the motion
is inapplicable when the habeas court moves to dismiss
the petition on its own motion, habeas petitioners, nev-
ertheless, are still entitled to notice, an opportunity to
submit a written brief, and an opportunity to be heard
prior to the court’s dismissal of the petition. I agree
with Judge Bishop that, in the absence of an express
provision in Practice Book § 23-29 allowing the habeas
court to act without providing notice to the petitioner
and an opportunity to be heard on the court’s motion,
‘‘it is unreasonable and contrary to the rules pertaining
to civil matters generally for [an appellate] court to
import such a provision into § 23-29.’’ Boria v. Commis-
sioner of Correction, supra, 186 Conn. App. 363 (Bishop,
J., concurring). Indeed, even when the habeas court
moves to dismiss the petition on its own motion, Prac-
tice Book §§ 11-10 (a) and 11-18 (a) provide the peti-
tioner with an opportunity to be heard—both on the
papers and through oral argument as of right. Further-
more, when the motion to dismiss is placed on the short
calendar list; see Practice Book §§ 11-13 (a) and 11-
18 (a); the petitioner is provided with notice of the
proceeding. See Practice Book § 11-14 (‘‘[n]otice of the
assigned date and time of the motion shall be provided
to attorneys and self-represented parties of record’’);
cf. Griswold v. Camputaro, 177 Conn. App. 779, 792,
173 A.3d 959 (2017) (‘‘[t]hese rules [of practice] imple-
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ment the fundamental principle of judicial administra-
tion [t]hat no matter shall be decided unless the parties
have fair notice that it will be presented in sufficient
time to prepare themselves upon the issue’’ (internal
quotation marks omitted)), aff’d, 331 Conn. 701, 207
A.3d 512 (2019).

My interpretation also serves to synergize Practice
Book § 23-29 with Practice Book § 23-40 (a), which pro-
vides for the right of the petitioner to be present at
‘‘any evidentiary hearing and at any hearing or oral
argument on a question of law which may be dispositive
of the case . . . .’’ Although I acknowledge that this
rule does not expressly require the habeas court to
conduct a hearing prior to dismissal of a petition pursu-
ant to § 23-29, I agree with Judge Bishop that the ‘‘provi-
sions [of § 23-40] entitling a petitioner to be present at
any dispositive hearing would be rendered illusionary
if [the] petitioner had no right to a hearing at all.’’ Boria
v. Commissioner of Correction, supra, 186 Conn. App.
360 (Bishop, J., concurring). In my view, the clearer,
most harmonious, interpretation of the interplay
between §§ 23-29 and 23-40 would be to ‘‘conclude that
the latter [rule] entitle[s] a habeas petitioner to notice
and an opportunity to be heard before dismissal pursu-
ant to § 23-29.’’ Id., 360 n.8 (Bishop, J., concurring).

For the foregoing reasons, I conclude that, in the
absence of a more specific provision in the rules of
practice pertaining to habeas corpus actions stating
otherwise, the habeas court must apply all of the rele-
vant general civil practice rules contained in chapters
10 and 11 when it considers dismissing a petition pursu-
ant to Practice Book § 23-29. Application of those rules
provides that petitioners are entitled to notice, an
opportunity to submit a written opposition, and a hear-
ing as of right prior to dismissal of their petition pursu-
ant to § 23-29.
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We have commented that ‘‘[b]oth statute and case
law evince a strong presumption that a petitioner for
a writ of habeas corpus is entitled to present evidence
in support of his claims.’’ Mercer v. Commissioner of
Correction, 230 Conn. 88, 93, 644 A.2d 340 (1994). I
would add that the rules of practice go further and
require that habeas petitioners are entitled to present
relevant information before a habeas court dismisses
the petition pursuant to Practice Book § 23-29. Accord-
ingly, I respectfully concur in the judgment.

PETER BORIA v. COMMISSIONER
OF CORRECTION

(SC 20459)

Robinson, C. J., and McDonald, Kahn,
Ecker and Keller, Js.

Syllabus

The petitioner, who had been convicted of robbery in the first degree, filed
a successive habeas petition, claiming, inter alia, that certain statutory
(§§ 18-98e and 54-125a) amendments to the law governing the earned
risk reduction credit violated the ex post facto clause of the United
States constitution and that his guilty plea was not voluntary. The habeas
court, sua sponte and without providing the petitioner with prior notice
or an opportunity to be heard, dismissed the petition pursuant to the
rules of practice (§ 23-29 (1) and (3)), concluding that it lacked subject
matter jurisdiction over the petitioner’s ex post facto claim and that the
remaining claims were repetitious of claims that the petitioner had
brought in prior habeas petitions. On the granting of certification, the
petitioner appealed to the Appellate Court, which affirmed the habeas
court’s judgment. Thereafter, the petitioner, on the granting of certifica-
tion, appealed to this court, claiming that the habeas court improperly
had dismissed his petition under § 23-29 without first providing him
with prior notice and an opportunity to be heard.

Held that the Appellate Court improperly upheld the habeas court’s judgment
dismissing the petition under Practice Book § 23-29, and, accordingly,
this court reversed the Appellate Court’s judgment and remanded the
case for further proceedings:

Because the issues raised by the parties and the merits of the underlying
arguments presented on appeal were identical to those in the companion
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case of Brown v. Commissioner of Correction (345 Conn. 1), this court’s
reasoning and conclusions in Brown controlled the present case.

Insofar as the habeas court failed to first determine whether any grounds
existed for it to decline to issue the writ of habeas corpus after consider-
ation of the criteria set forth in the rule of practice (§ 23-24) governing
the issuance of such writs, the case was remanded so that the habeas
court could determine whether the writ should issue, and, if the court
issues the writ and again elects to exercise its discretion to dismiss the
habeas petition sua sponte pursuant to Practice Book § 23-29, it must,
in accordance with this court’s decision in Brown, provide the petitioner
with notice of its intent to dismiss the petition and an opportunity to
submit a brief or a written response addressing the court’s intent to
dismiss pursuant to § 23-29.

(One justice concurring separately)

Argued September 15, 2021—officially released October 4, 2022

Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland, where
the court, Oliver, J., rendered judgment dismissing the
petition, from which the petitioner, on the granting of
certification, appealed to the Appellate Court, Prescott
and Moll, Js., with Bishop, J., concurring, which affirmed
the habeas court’s judgment, and the petitioner, on the
granting of certification, appealed to this court.
Reversed; further proceedings.

Naomi T. Fetterman, assigned counsel, with whom,
on the brief, was Temmy Ann Miller, assigned counsel,
for the appellant (petitioner).

Kathryn W. Bare, senior assistant state’s attorney,
and Zenobia G. Graham-Days, assistant attorney gen-
eral, with whom, on the brief, was Maureen Platt, state’s
attorney, for the appellee (respondent).

Opinion

KAHN, J. This appeal is the companion case to Brown
v. Commissioner of Correction, 345 Conn. 1, A.3d

(2022), which we also decide today. The petitioner,
Peter Boria, appeals from the judgment of the Appellate
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Court affirming the judgment of the habeas court, which
had dismissed his petition for a writ of habeas corpus
pursuant to Practice Book § 23-29 sua sponte and with-
out prior notice. See Boria v. Commissioner of Correc-
tion, 186 Conn. App. 332, 351, 199 A.3d 1127 (2018).
The question certified in this appeal is the same as the
question this court answers in Brown. See Boria v.
Commissioner of Correction, 335 Conn. 901, 225 A.3d
685 (2020). For the reasons stated in Brown, we con-
clude that a dismissal under § 23-29 requires that a
petitioner be afforded both prior notice and an opportu-
nity to submit a brief or a written response. We therefore
reverse the judgment of the Appellate Court and remand
the case for further proceedings consistent with this
opinion and our decision in Brown.

The following undisputed facts and procedural his-
tory are relevant to the present appeal. The petitioner
pleaded guilty on October 6, 2009, to the charges of
robbery in the first degree and being a persistent danger-
ous felony offender. Boria v. Commissioner of Correc-
tion, supra, 186 Conn. App. 335. The trial court imposed
a sentence of twenty years of incarceration. Id. The
petitioner did not appeal from that conviction.

The petitioner filed his first habeas petition in 2011,
alleging ineffective assistance of trial counsel, in viola-
tion of the sixth and fourteenth amendments to the
United States constitution. The habeas court denied the
petition. Once again, the petitioner did not appeal. The
petitioner filed his second habeas petition in 2016. See
id., 336. In that case, the habeas court declined to issue
the writ for lack of jurisdiction pursuant to Practice
Book § 23-24 (a) (1) and rendered judgment dismissing
the petition. See id. The petitioner appealed from the
habeas court’s judgment, and the Appellate Court sum-
marily affirmed. Id.

The petitioner’s third petition, also filed in 2016, is
the subject of the present appeal. The petition asserts
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four claims: (1) the petitioner did not enter his guilty
plea voluntarily, (2) the plea bargain was not followed,
(3) the petitioner was denied the effective assistance
of trial counsel, and (4) legislative changes to General
Statutes § 54-125a (b) (2) in 2013; see Public Acts 2013,
No. 13-3, § 59 (P.A. 13-3); and General Statutes § 18-98e
(a) in 2015; see Public Acts 2015, No. 15-216, § 9 (P.A.
15-216); both of which govern the earned risk reduction
credit (risk reduction credit), violated the ex post facto
clause of the United States constitution.1

The habeas court, Oliver, J., dismissed the petition,
sua sponte and without prior notice, pursuant to Prac-
tice Book § 23-29. Specifically, the habeas court dis-
missed the risk reduction credit challenge claim
pursuant to § 23-29 (1) for lack of subject matter juris-
diction, and the remaining claims pursuant to § 23-29
(3) as repetitious. The habeas court then granted the
petitioner’s petition for certification to appeal, and the
Appellate Court, in a divided opinion, affirmed the
habeas court’s judgment. See Boria v. Commissioner
of Correction, 186 Conn. App. 351. This appeal followed.

The issues raised by the parties and the merits of
the underlying arguments presented in this appeal are
identical to those considered in Brown v. Commis-
sioner of Correction, supra, 345 Conn. 1, which we also
decide today. We conclude that our examination of the
same issues in Brown thoroughly resolves the claims
in the present appeal and that there is nothing in this

1 With respect to this fourth claim, the risk reduction credit statutes pro-
vided, prior to 2013, that certain inmates convicted of crimes committed
on or after October 1, 1994, could earn risk reduction credit toward a
reduction in their sentences. Public Act 13-3, § 59, however, eliminated
statutory language that previously permitted an inmate’s parole eligibility
date to be advanced by the application of this credit. Boria v. Commissioner
of Correction, supra, 186 Conn. App. 337. Furthermore, P.A. 15-216, § 9,
precluded inmates convicted of being persistent dangerous felony offenders
from earning such a credit. Id.
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case that would mandate a different result. Accordingly,
we adopt the reasoning and conclusions in Brown.

Because the habeas court did not have the benefit
of this court’s decision in Gilchrist v. Commissioner
of Correction, 334 Conn. 548, 553, 223 A.3d 368 (2020),
we remand the present case for the habeas court to first
determine whether any grounds exist for it to decline
to issue the writ pursuant to Practice Book § 23-24. If
the writ is issued, and the court elects once again to
exercise its discretion to dismiss the habeas petition
sua sponte pursuant to Practice Book § 23-29, it must,
in accordance with the foregoing, provide the petitioner
with prior notice and an opportunity to submit a brief
or a written response.

The judgment of the Appellate Court is reversed and
the case is remanded to that court with direction to
reverse the habeas court’s judgment and to remand the
case to that court for further proceedings consistent
with this opinion and this court’s decision in Brown v.
Commissioner of Correction, supra, 345 Conn. 1.

In this opinion ROBINSON, C. J., and ECKER and
KELLER, Js., concurred.

McDONALD, J., concurring in the judgment. I concur
in the result because I agree with the majority that the
judgment of the Appellate Court should be reversed
and the case remanded to the habeas court so that it can
determine whether any grounds exist for it to decline
to issue the writ of habeas corpus pursuant to Practice
Book § 23-24. For the reasons stated in my concurrence
in the companion case that we also decide today; see
Brown v. Commissioner of Correction, 345 Conn. 1,
18, A.3d (2022) (McDonald, J., concurring); I
do not agree with the majority’s conclusion that, if the
writ is issued and the court thereafter dismisses the
petition on its own motion pursuant to Practice Book
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§ 23-29, the court need only provide the petitioner with
notice and an opportunity to submit a written brief. As
I discussed in detail in my concurrence in Brown, I
believe that petitioners are also entitled to a hearing,
as of right, prior to a court’s dismissal of the petition
pursuant to § 23-29. Because a habeas corpus action is
a civil action; see, e.g., Collins v. York, 159 Conn. 150,
153, 267 A.2d 668 (1970); and because the habeas sec-
tion of our rules of practice does not provide a ‘‘more
specific [rule],’’ I would apply the ‘‘ordinary rules of
civil procedure’’ to the present case. (Internal quotation
marks omitted.) Gilchrist v. Commissioner of Correc-
tion, 334 Conn. 548, 555, 223 A.3d 368 (2020). The appli-
cation of these rules leads to the conclusion that a
habeas petitioner is entitled to notice, the right to sub-
mit a written opposition, and an opportunity to be heard
before a petition may be dismissed pursuant to § 23-
29. Accordingly, I respectfully concur in the judgment.
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A. W. v. L. R.

The defendant’s petition for certification to appeal
from the Appellate Court, 211 Conn. App. 905 (AC
44841), is denied.

ECKER, J., did not participate in the consideration
of or decision on this petition.

Josephine S. Miller, in support of the petition.

Decided September 20, 2022

STATE OF CONNECTICUT v. JOVAN
MARQUIS GHANT

The defendant’s petition for certification to appeal
from the Appellate Court, 212 Conn. App. 662 (AC
44146), is denied.

James B. Streeto, senior assistant public defender,
in support of the petition.

Nathan J. Buchok, deputy assistant state’s attorney,
in opposition.

Decided September 20, 2022

BOARD OF EDUCATION OF THE CITY OF
WATERBURY v. COMMISSION ON HUMAN

RIGHTS AND OPPORTUNITIES
ET AL.

The plaintiff’s petition for certification to appeal from
the Appellate Court, 212 Conn. App. 578 (AC 44570),
is denied.

McDONALD, J., did not participate in the consider-
ation of or decision on this petition.

901
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Daniel J. Foster, corporation counsel, in support of
the petition.

Michael E. Roberts, human rights attorney, in oppo-
sition.

Decided September 20, 2022

STATE OF CONNECTICUT v. DEYKEVIOUS RUSSAW

The defendant’s petition for certification to appeal
from the Appellate Court, 213 Conn. App. 311 (AC
43748), is denied.

Pamela S. Nagy, supervisory assistant public
defender, in support of the petition.

Kathryn W. Bare, senior assistant state’s attorney,
in opposition.

Decided September 20, 2022

DANIEL RUSSBACH v. MARISOL
YANEZ-VENTURA ET AL.

The petition of the defendant Wesco Insurance Com-
pany for certification to appeal from the Appellate
Court, 213 Conn. App. 77 (AC 44232), is denied.

ALEXANDER, J., did not participate in the consider-
ation of or decision on this petition.

John W. Cannavino, Jr., in support of the petition.

Chet L. Jackson, in opposition.

Decided September 20, 2022
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JOAQUIN SANTIAGO v. COMMISSIONER
OF CORRECTION

The petitioner Joaquin Santiago’s petition for certifi-
cation to appeal from the Appellate Court, 213 Conn.
App. 358 (AC 44533), is denied.

ALEXANDER, J., did not participate in the consider-
ation of or decision on this petition.

Deborah G. Stevenson, assigned counsel, in support
of the petition.

Ronald G. Weller, senior assistant state’s attorney,
in opposition.

Decided September 20, 2022

NANCY BRADLEY v. RIVERVIEW-NEWTOWN
ASSOCIATION ET AL.

The petition of the defendant Gold Coast Property
Maintenance for certification to appeal from the Appel-
late Court (AC 44885) is denied.

Cynthia A. Watts, in support of the petition.

Decided September 20, 2022
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ERIN C. HASSETT v. SECOR’S AUTO CENTER, INC.
(AC 44804)

Cradle, Clark and Harper, Js.

Syllabus

The plaintiff appealed to this court from the trial court’s denial of her motion
for additur, following a jury verdict in her favor on, inter alia, a claim
of revocation of acceptance of a used motor vehicle that she had pur-
chased from the defendant car dealership. The plaintiff financed the
majority of the vehicle’s $25,471.79 purchase price through a loan with
the defendant, which was later assigned to a third party that was not
made a party to the action. The defendant warranted the vehicle under
a limited warranty. Approximately three weeks after the purchase, the
plaintiff began experiencing issues with the vehicle. The plaintiff brought
the vehicle to the defendant several times to rectify the issues, but the
issues continued. After the defendant advised the plaintiff to seek further
inspection from another dealership, N Co., the defendant declined to
make the additional repairs N Co. had recommended. The plaintiff
stopped using the vehicle but continued to make monthly payments.
Following a trial, the jury returned a verdict in favor of the plaintiff,
including on her claim for revocation of acceptance, and awarded her
damages in the amount of $11,000. Subsequently, the plaintiff filed a
motion for additur, claiming that the full purchase price of the vehicle
should be returned to her, which the trial court denied. On the plaintiff’s
appeal, held that the trial court did not abuse its discretion in denying
the plaintiff’s motion for additur, as the jury’s award of damages fell
within the limits of fair and reasonable compensation; moreover, the
plaintiff’s claim that, pursuant to statute (§ 42a-2-711 (1)), the defendant
was required, as a matter of law, to return to her the full purchase price
of the vehicle because the jury found in her favor as to her claim of
revocation of acceptance was without any support in our jurisprudence,
as § 42a-2-711 (1) did not require a refund of the total purchase price
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when no evidence had been presented showing that such amount actu-
ally had been paid, and the plaintiff’s claim that financing of the vehicle
was equivalent to having paid the defendant in full was also without
support; furthermore, the jury determined its damages award on the
basis of the evidence presented, which did not establish that the plaintiff
had paid the defendant the full purchase price of the vehicle, but, rather,
the jury’s award reflected that it credited the plaintiff’s testimony as to
the total amount of payments made on the loan on the vehicle.

Argued May 16—officially released October 4, 2022

Procedural History

Action to recover damages for, inter alia, the plain-
tiff’s revocation of acceptance of an allegedly defective
motor vehicle, and for other relief, brought to the Supe-
rior Court in the judicial district of New London and
tried to the jury before S. Murphy, J.; verdict in part
for the plaintiff; thereafter, the court, S. Murphy, J.,
denied the plaintiff’s motion for additur and rendered
judgment in accordance with the verdict, from which
the plaintiff appealed to this court. Affirmed.

Sergei Lemberg, with whom was Vlad Hirnyk, for
the appellant (plaintiff).

Sandra R. Stanfield, with whom were Victoria S.
Mueller and Matthew H. Greene, for the appellee (defen-
dant).

Opinion

HARPER, J. In this action arising from the purchase
of a used motor vehicle by the plaintiff, Erin C. Hassett,
from the defendant, Secor’s Auto Center, Inc., a used car
dealer, the trial court rendered judgment in accordance
with a jury verdict in favor of the plaintiff with respect
to four of the five claims set forth in the complaint and
awarded the plaintiff $11,000 in damages. On appeal
from that judgment, the plaintiff claims that the court
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improperly denied her motion for additur.1 We disagree
and affirm the judgment of the trial court.

The following facts, which the jury reasonably could
have found, and procedural history are relevant to this
appeal. On November 4, 2017, the plaintiff purchased
a used vehicle, a 2010 BMW X6 XDrive 50i, from the
defendant. The purchase price for the vehicle was
$25,471.79, including sales tax, a dealer conveyance fee,
and license and title fees. The plaintiff made a down
payment of $2500 by way of a trade-in and financed the
remainder of the purchase price. Her monthly payments
were $439.14, to be paid over a total of sixty months
beginning on December 19, 2017, and she testified that
she continued to make those payments through the
time of trial. The dealer warranted the vehicle under a
limited warranty for 60 days or 3000 miles, whichever
came first.2

The record reveals that the plaintiff financed
$22,971.79, the majority of the purchase price of the
vehicle, by way of a loan with the defendant. The defen-
dant subsequently assigned its interest in that loan to

1 The plaintiff’s motion was titled, ‘‘Plaintiff’s Motion for Judgment in
Accordance with the Verdict or, in Alternative, Motion for Additur.’’ Notwith-
standing the plaintiff’s characterization of the motion, ‘‘[t]he nature of a
motion . . . is not determined by its title alone. . . . [W]e are not bound
by the characterizations of a motion by the movant or by the trial court.’’
(Citation omitted; internal quotation marks omitted.) Silver v. Silver, 200
Conn. App. 505, 520, 238 A.3d 823, cert. denied, 335 Conn. 973, 240 A.3d
1055 (2020). ‘‘[W]e look to the substance of the relief sought by the motion
rather than the form.’’ In re Haley B., 262 Conn. 406, 413, 815 A.2d 113
(2003). Because the court did, in fact, render judgment in accordance with
the jury’s verdict—that is, in favor of the plaintiff—we discern the substance
of the plaintiff’s motion, which concerns the amount of damages due the
plaintiff, to be a motion for additur. Accordingly, we treat it as such.

2 Specifically, the warranty covered the following: ‘‘The dealer will pay
100 [percent] of the labor and 100 [percent] of the parts for the covered
systems that fail during the warranty period.’’ The covered parts include
the engine, including ‘‘[a]ll internally lubricated parts, fuel pump and water
pump, block, heads and manifolds, harmonic balancer, fuel injectors, carbu-
retor, turbo charger and engine mounts.’’
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Volvo Car Financial Services U.S., LLC (Volvo). The
loan between the plaintiff and the defendant provides
that the assignee of the loan, Volvo, has a security
interest, or lien, on the title of the vehicle.3 Volvo has
not been made a party to this action.

The plaintiff began to experience issues with the vehi-
cle beginning approximately three weeks after pur-
chase. On November 22, 2017, the oil level light came
on in the vehicle, indicating that the oil level was low.
After she added oil to the engine, she brought the vehi-
cle back to the defendant. The defendant tightened the
oil drain plug, cleaned off residual oil, and returned the
vehicle to the plaintiff. About one week later, the oil
level light came on again. On December 8, 2017, the
plaintiff again brought the vehicle to the defendant. The
defendant found no evidence of an oil leak and referred
the plaintiff to seek further inspection at New Country
Motor Cars (New Country) in Hartford.

On December 13, 2017, the plaintiff brought her vehi-
cle to New Country for inspection. New Country found
no leaks in the engine but discovered that the vehicle
‘‘smokes excessively after idling for a couple minutes’’
and determined that it would need to replace the ‘‘valve
seals’’ and ‘‘exhaust on both banks’’ to rectify the plain-
tiff’s oil burning concern. The quoted cost to repair
her vehicle was $9200. The plaintiff communicated the
quote from New Country to the defendant and requested
that the defendant replace the vehicle’s engine valve
seals. The defendant declined to replace the valve seals
on the engine because it claimed that it was not neces-
sary. Subsequently, the plaintiff retained counsel. On
December 29, 2017, the plaintiff’s counsel sent a letter
on her behalf to the defendant seeking to revoke her

3 The loan document, entered into evidence at trial, makes reference to
the ‘‘[s]eller’s agreement(s) with [a]ssignee.’’ That agreement does not appear
to be in the record.
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acceptance of the vehicle and demanding ‘‘return of all
money paid so far, including the down payment, amount
of payments thus far, finance charges, other fees, inci-
dental and consequential damages, costs, and attor-
ney’s fees.’’

On January 3, 2018, the plaintiff brought the vehicle
back to the defendant for the third time because the
check engine light had come on, and the defendant
advised her that the oxygen sensors required replacing.
The defendant initially agreed to repair the oxygen sen-
sors but stopped work on the vehicle when it received
the letter from the plaintiff’s counsel seeking revocation
of the plaintiff’s acceptance of the vehicle. On January
8, 2018, when the plaintiff picked up the vehicle, the
low oil level light again had turned on. In March, 2019,
the plaintiff stopped using the vehicle, but continued
to make monthly payments. She testified at trial that
the vehicle has not run since March 22, 2019, and has
been parked in her driveway since then.

The plaintiff filed a complaint against the defendant,
with a return of service date of March 6, 2018, alleging
six counts sounding in (1) breach of implied warranties
under General Statutes § 42a-2-314; (2) breach of writ-
ten warranties under General Statutes §§ 42a-2-313 and
42a-2-318; (3) breach of written and implied warranties
under the Magnuson-Moss Warranty—Federal Trade
Commission Improvement Act, 15 U.S.C. § 2301 et seq.;
(4) revocation of acceptance under General Statutes
§ 42a-2-608;4 (5) breach of the obligation of good faith

4 In its charge to the jury, the court instructed the jury that the plaintiff
‘‘claims revocation of acceptance pursuant to . . . [§] 42a-2-608.’’ The fourth
count of the plaintiff’s complaint, however, was titled: ‘‘Revocation of accep-
tance pursuant to [General Statutes] § 42a-2-314.’’ Although the plaintiff cited
the incorrect statute in the fourth count of the complaint, we understand
her claim to be one of revocation of acceptance of her vehicle under § 42a-
2-608. See McLeod v. A Better Way Wholesale Autos, Inc., 177 Conn. App.
423, 444–45, 172 A.3d 802 (2017) (‘‘The interpretation of pleadings is always
a question of law for the court . . . . [W]e long have eschewed the notion
that pleadings should be read in a hypertechnical manner. Rather, [t]he
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and fair dealing under General Statutes § 42a-1-304; and
(6) violation of General Statutes § 42-110b of the Con-
necticut Unfair Trade Practices Act (CUTPA), General
Statutes § 42-110a et seq. A jury trial was held in March,
2020, and the jury returned its verdict in favor of the
plaintiff on all claims except the CUTPA claim. Relevant
to this appeal, the jury made a finding that the plaintiff
had met her burden of proof with respect to her claim
of revocation of acceptance.

With respect to damages relating to the plaintiff’s
revocation of acceptance claim, the court charged the
jury as follows: ‘‘If you find that the plaintiff has met
her burden of proof on [her] revocation of acceptance
claim, then the plaintiff is entitled to a refund of so
much of the purchase price as has been paid as well
as damages for incidental and consequential expenses.
Incidental damages include expenses reasonably
incurred in inspection, receipt, transportation, and care
and custody of the vehicle rightfully rejected, and any
other reasonable expense incident to the defendant’s
breach. Consequential damages resulting from the
defendant’s breach include any loss resulting from gen-
eral or particular requirements and needs of which the
defendant at the time had reason to know and which
could not reasonably be prevented by cover or other-
wise; and injury to person or property proximately
resulting from any breach of warranty. Consequential
damages include any loss that may fairly and reasonably
be considered as arising naturally, according the usual
course of things from such breach.’’ The plaintiff’s coun-
sel did not object to the court’s charge to the jury.

modern trend, which is followed in Connecticut, is to construe pleadings
broadly and realistically, rather than narrowly and technically. . . . [T]he
complaint must be read in its entirety in such a way as to give effect to the
pleading with reference to the general theory upon which it proceeded,
and do substantial justice between the parties.’’ (Internal quotation marks
omitted.)); see also Burton v. Stamford, 115 Conn. App. 47, 65–66, 971 A.2d
739, cert. denied, 293 Conn. 912, 978 A.2d 1108 (2009).
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The jury awarded the plaintiff a lump sum of $11,000
in total damages. The special verdict form used by the
jury did not include a breakdown of damages; the form
stated that the lump sum of $11,000 awarded to the
plaintiff included ‘‘damages . . . compensatory, inci-
dental and/or consequential, as applicable . . . .’’ No
punitive damages were awarded.

On March 17, 2020, the defendant filed a motion to
set aside the verdict, which the court denied on Decem-
ber 28, 2020. On March 19, 2020, the plaintiff filed the
motion for additur that is the subject of this appeal,
asking the court to order that the ownership of the
vehicle be transferred back to the defendant and that
the full purchase price be returned to the plaintiff. Spe-
cifically, the plaintiff argued that, ‘‘upon showing that
acceptance was revoked, the court must order [the
defendant] to repay [the plaintiff] the purchase price
paid. . . . Here, the price paid for the vehicle was
$25,471.79. . . . Therefore, based on the jury’s verdict,
the court must find that, by operation of law, the title
to the vehicle revests in [the defendant] . . . and the
defendant must refund the plaintiff the purchase price
paid of $25,471.79.’’

On January 8, 2021, the defendant filed an objection
to the plaintiff’s motion, arguing that ‘‘a hearing should
be [held] regarding the value of the vehicle . . . before
the court enters an award on the purchase price, as is
requested by the plaintiff. . . . Prior to trial, the defen-
dant filed a motion to compel the plaintiff to have her
car inspected, which motion was denied. No testimony
was given by the plaintiff regarding the condition of
the vehicle with exception of her statement at trial . . .
that the vehicle wasn’t running. She did not indicate
the current mileage of the vehicle, and there is no way
of knowing same. These facts should be established
before refunding the plaintiff the full purchase price of
a vehicle which she still possesses . . . .’’
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On January 20, 2021, the plaintiff filed a reply to the
defendant’s objection to her motion for additur, arguing
that ‘‘[t]he jury returned a verdict for the plaintiff and
against the defendant on the claim for revocation of
acceptance. . . . The jury awarded the plaintiff
$11,000 in damages. . . . Here, the price paid for the
vehicle was $25,471.79 . . . . Therefore, based on the
jury’s verdict, the court must find that, by operation of
law, the title to the vehicle revests in [the defendant]
and the defendant must refund the plaintiff the purchase
price paid of $25,471.79.’’

On March 30, 2021, the defendant, with leave from
the court, submitted a supplemental objection in
response to the plaintiff’s reply. The defendant argued
that the jury’s verdict in this case is well supported by
the evidence and should be allowed to stand. Specifi-
cally, the defendant argued that, ‘‘[i]n the case at hand,
it would appear that the jury awarded the plaintiff as
damages return of the payments that she had already
paid regarding the purchase of her vehicle, which is
exactly the law regarding revocation of acceptance.
. . . [T]he plaintiff testified and submitted an exhibit,
based upon which the jury could have calculated that
she made [twenty-five] payments on the vehicle of
approximately $440 each, totaling $11,000 in payments
made. While the jury was allowed to award incidental
and consequential damages, it also did not have to do
so. The jury exactly followed the court’s instructions
and made an award in this case that ‘falls somewhere
within the necessarily uncertain limits of just damages’
and does not indicate that the jury was ‘influenced by
partiality, prejudice, mistake or corruption,’ in which
case the verdict must stand. Wallace v. Haddock, 77
Conn. App. 634, [637, 825 A.2d 148] (2003).’’ In addition,
the defendant asserted that, ‘‘[b]ecause the plaintiff has
not timely sought that the verdict be set aside, the
plaintiff is precluded from seeking an additur.’’ Finally,
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the defendant argued that there was no basis for the
court to order an additur because ‘‘the plaintiff has
given no sound reason to disturb the jury’s verdict,’’
and that, to the extent the plaintiff was asserting that
the verdict was inadequate, ‘‘the law is clear: it is not
enough to base an additur on a conclusory statement
that a jury award was inadequate.’’

On April 20, 2021, the plaintiff submitted a supple-
mental reply, arguing that ‘‘the jury found for the plain-
tiff on the revocation claim. The jury need not calculate
the amount the plaintiff gets back in a revocation of
acceptance claim—the law clearly states [that] the
plaintiff gets the purchase price paid and title revests.
. . . [T]here is zero dispute as to what the purchase
price paid is, because the defendant, in its answer,
admitted the purchase price is $25,471.79 . . . . The
jury entered [a] verdict for the plaintiff on the revoca-
tion of acceptance claim and now, by operation of law,
the vehicle title revests in the defendant and the plaintiff
takes the purchase price paid, plus incidental and con-
sequential damages as found by the jury.’’ (Emphasis
omitted.)

Subsequently, on June 8, 2021, the court denied the
plaintiff’s March 19, 2020 motion for additur and ren-
dered judgment in accordance with the jury’s verdict.
On June 21, 2021, the plaintiff filed a motion for clarifica-
tion of the judgment. On August 12, 2021, the court
denied the plaintiff’s request for clarification, stating:
‘‘The jury’s verdict clearly set forth the amount of dam-
ages due the plaintiff. Further, title to the subject vehicle
is appropriately addressed by way of operation of law,
in accordance with the General Statutes. Accordingly,
a request for clarification of the court’s judgment on
the verdict is hereby denied.’’ This appeal followed.

On appeal, the plaintiff argues that the court improp-
erly denied her motion for additur. Specifically, the
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plaintiff contends that she is entitled to a refund of the
full purchase price of the vehicle, $25,471.79, as a matter
of law, because the jury found in her favor on her claim
of revocation. The defendant responds that the court
properly exercised its discretion in denying the plain-
tiff’s motion for additur and rendering judgment in
accordance with the verdict. We agree with the defen-
dant.

We begin by setting forth the applicable standard of
review and governing legal principles. ‘‘We review the
trial court’s decision to deny a motion for additur under
an abuse of discretion standard. . . . [I]t is the court’s
duty to set aside the verdict when it finds that it does
manifest injustice, and is . . . palpably against the evi-
dence.’’ (Citation omitted; internal quotation marks
omitted.) Bligh v. Travelers Home & Marine Ins. Co.,
154 Conn. App. 564, 572, 109 A.3d 481 (2015). ‘‘The trial
court’s refusal to . . . order an additur is entitled to
great weight and every reasonable presumption should
be given in favor of its correctness. In reviewing the
action of the trial court in denying the [motion] for
additur . . . our primary concern is to determine
whether the court abused its discretion and we decide
only whether, on the evidence presented, the jury could
fairly reach the verdict [it] did. The trial court’s decision
is significant because the trial judge has had the same
opportunity as the jury to view the witnesses, to assess
their credibility and to determine the weight that should
be given to their evidence. Moreover, the trial judge
can gauge the tenor of the trial, as we, on the written
record, cannot, and can detect those factors, if any,
that could improperly have influenced the jury. . . .
The only practical test to apply to a verdict is whether
the award of damages falls somewhere within the neces-
sarily uncertain limits of fair and reasonable compensa-
tion in the particular case, or whether the verdict so
shocks the sense of justice as to compel the conclusion
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that the jury [was] influenced by partiality, mistake or
corruption.’’ (Internal quotation marks omitted.)
DeEsso v. Litzie, 172 Conn. App. 787, 795–96, 163 A.3d
55, cert. denied, 326 Conn. 913, 173 A.3d 389 (2017).

Moreover, ‘‘[i]t is axiomatic that [t]he amount of dam-
ages awarded is a matter peculiarly within the province
of the jury . . . . [I]t is the jury’s right to accept some,
none or all of the evidence presented. . . . It is the
[jury’s] exclusive province to weigh the conflicting evi-
dence and to determine the credibility of witnesses.
. . . The [jury] can . . . decide what—all, none, or
some—of a witness’ testimony to accept or reject.’’
(Internal quotation marks omitted.) Cusano v. Lajoie,
178 Conn. App. 605, 609–10, 176 A.3d 1228 (2017).

The plaintiff argues that, because the jury found in
her favor as to her claim of revocation of acceptance,
the defendant is required, as a matter of law, to return
to the plaintiff the full purchase price of the vehicle in
the amount of $25,471.79. In support of this argument,
the plaintiff principally relies on the language set forth
in General Statutes § 42a-2-711 (1), which provides in
relevant part that ‘‘[w]here the . . . buyer rightfully
rejects or justifiably revokes acceptance then with
respect to any goods involved, and with respect to the
whole if the breach goes to the whole contract . . .
the buyer may cancel and whether or not he has done
so may in addition to recovering so much of the price
as has been paid,’’ recover certain other damages.
(Emphasis added.) Moreover, the plaintiff asserts that
‘‘[t]he refund of the ‘purchase price’ to be returned to
the plaintiff was not tried to the jury—those damages
on the revocation claim were already admitted in the
pleadings.’’ Finally, she argues that the amount that
the jury awarded, $11,000, ‘‘must be interpreted as the
award or compensation for [her] consequential and inci-
dental damages only.’’
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In her brief, the plaintiff relies on Barco Auto Leasing
Corp. v. House, 202 Conn. 106, 115, 520 A.2d 162 (1987)
(Barco), for the proposition that a seller is required ‘‘to
return the buyer’s purchase price in toto when he has
delivered nonconforming goods under circumstances
that afford a buyer a right to reject or to revoke accep-
tance.’ ’’ The plaintiff’s reliance on Barco, however, is
misplaced. The language in Barco on which the plaintiff
relies concerns a general principal under the Uniform
Commercial Code (UCC) and was referenced by the
court while analogizing remedies under the UCC to the
statute at issue in Barco.5 Id., 114. There is nothing in
our Supreme Court’s ruling in Barco that requires the
defendant in the present case to return the full purchase
price of the vehicle to the plaintiff when the evidence
in the record shows that she paid only a portion of the
full purchase price. In fact, in Barco, the buyer was
refunded only those amounts actually paid under the
contract. Id., 110. The court explained that, ‘‘[i]n restor-
ing the parties to their respective positions prior to the
contract, courts generally order the seller to refund the
amounts paid by the buyer for the goods and the buyer
to return the goods to the seller. . . . Accordingly, the
court ordered the plaintiff to refund the sum of $9596.76,
representing the amounts paid by the defendants from

5 Other cases cited by the plaintiff are similarly unavailing, as they simply
state the boiler plate language of the statute. In fact, the plaintiff cites to a
case that directly contradicts her argument. In Alexis v. PMM Enterprises,
LCC, Docket No. 3:17-cv-1622 (MPS) (D. Conn. October 29, 2018), the court
explicitly did not award the purchaser the full price of a vehicle upon
successfully showing revocation. Rather, the court stated: ‘‘Even assuming
they made every payment from the time they entered the contract until they
revoked their acceptance of the vehicle, the total due was only $5487.30.
. . . [N]either the complaint nor the affidavits in support of default judgment
state that the [plaintiffs] made all payments in accordance with the contract.
. . . Here, the actual damages alleged in the complaint exceed the damages
supported in the affidavits and documents. The [plaintiffs] do not provide
a basis from which [the court] could reasonably infer that they made weekly
payments under the contract.’’ (Footnote omitted.).
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October 1979, to December, 1981.’’ (Citation omitted.)
Id., 113.

In Conte v. Dwan Lincoln-Mercury, Inc., 172 Conn.
112, 374 A.2d 144 (1976), our Supreme Court stated that
the UCC, of which § 42a-2-711 is a part, provides a
‘‘specific remedy [that] permit[s] a buyer under proper
conditions to force the seller to retake nonconforming
goods even if the buyer has already accepted them.
. . . When a buyer justifiably revokes acceptance, he
may cancel and recover so much of the purchase price
as has been paid.’’ (Citation omitted; emphasis added;
footnote omitted.) Id., 119–20. In Conte, ‘‘[t]he jury
could have reasonably concluded that the revocation
was timely and justifiable. The plaintiff was, therefore,
entitled to recover the amount of the purchase price
which he had already paid.’’ (Emphasis added.) Id.,
123. Unlike in the present case, in Conte ‘‘[t]here was
evidence from which the jury could reasonably have
found . . . [that the plaintiff] paid [the defendant] the
total purchase price for the automobile.’’ Id., 116.

In the present case, the plaintiff’s argument that she
is entitled to the full purchase price of the vehicle is
without any support in our jurisprudence. The plaintiff’s
assertion, essentially, is that the phrase ‘‘as has been
paid’’ set forth in § 42a-2-711 should apply to the total
purchase price of the vehicle, without requiring her to
provide any evidence in the record that she has paid
the total purchase price for the vehicle. The record
reveals that the plaintiff financed the majority of the
purchase price through a loan with the defendant. The
plaintiff presumes that financing of the vehicle is equiva-
lent to having ‘‘paid’’ the defendant in full. We have
found no support for this proposition in our decisional
law. The defendant subsequently assigned to Volvo its
interest in the loan, which provides that the assignee
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of the contract, Volvo, has a security interest, or lien,
on the title of the vehicle.6

In Micalizzi v. Stewart, 181 Conn. App. 671, 676, 188
A.3d 159 (2018), the plaintiff argued on appeal that the
court should have set aside the verdict because the
jury’s award of damages conflicted with its answers to
the interrogatories on a special verdict form. ‘‘Only if
a court cannot harmonize the verdict and the interroga-
tories may it refuse to accept such verdict. . . . A ver-
dict is not defective as a matter of law as long as it
contains an intelligible finding so that its meaning is
clear. . . . A verdict will be deemed intelligible if it
clearly manifests the intent of the jury.’’ (Citation omit-
ted; internal quotation marks omitted.) Id., 677. In
Micalizzi, this court looked to the trial court’s jury
instructions to contextualize the jury’s answers to the
interrogatories. Id., 680. In the present case, we simi-
larly must look to the court’s charge to the jury to put
the damages award in context. In the present case, the
jury was instructed that, ‘‘[i]f you find that the plaintiff
has met her burden of proof on a revocation of accep-
tance claim then [the] plaintiff is entitled to a refund
of so much of the purchase price as has been paid
as well as damages for incidental and consequential
expenses.’’ The instruction from the court was clear:
the jury had to base its award of damages on the portion
of the $25,471.79 purchase price paid for by the plaintiff,
as well as any other incidental or consequential dam-
ages it found were warranted.

The plaintiff contends that because the purchase
price of the vehicle was admitted to in the pleadings,
she is entitled to a refund of that amount as a matter
of law, and, as such, the issue of how much of the

6 ‘‘[A]n assignor typically can transfer his contractual right to receive
future payments to an assignee.’’ Rumbin v. Utica Mutual Ins. Co., 254
Conn. 259, 268, 757 A.2d 526 (2000).
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purchase price ‘‘has been paid’’ was not a question
before the jury to decide. We disagree. As we already
have determined, § 42a-2-711 does not require a refund
of the total purchase price as a matter of law, especially
when no evidence has been presented showing that
such amount actually had been paid. Under the statute,
the plaintiff is entitled to ‘‘so much of the price as has
been paid . . . .’’ General Statutes § 42a-2-711. The jury
had to determine that amount on the basis of the evi-
dence presented, which did not establish that the plain-
tiff paid the defendant the full purchase price of the
vehicle.7

7 We note that, although the plaintiff claims that she continues to make
her monthly payments to the defendant, Volvo is the assignee of the loan.
The plaintiff, thus, should have made Volvo a party to this action in order
to challenge any future payments owed on the loan.

General Statutes § 52-572g (a) provides in relevant part: ‘‘Any holder in
due course of a promissory note, contract or other instrument, other than
an instrument issued in connection with a credit card transaction, evidencing
an indebtedness, signed or executed by a buyer in connection with a credit
transaction covering consumer goods . . . shall be subject to all of the
claims and defenses which the buyer has against the seller arising out of
the transaction or against the person or persons providing the services,
limited to the amount of indebtedness then outstanding in connection with
the credit transaction, provided the buyer shall have made a prior written
demand on the seller with respect to the transaction.’’

Our Supreme Court recently explored the legislative history of § 52-572g
(a) in Hernandez v. Apple Auto Wholesalers of Waterbury, LLC, 338 Conn.
803, 259 A.3d 1157 (2021). In explaining the legislative history, the court
stated that the ‘‘holder in due course doctrine . . . generally arose when
a consumer finances the purchase of goods or services through a retail
installment contract or other instrument arranged by the seller, which is
later assigned to a bank or other finance company. . . . If the product turns
out to be a lemon, is damaged or needs servicing under a warranty and the
seller refuses to take whatever action is indicated, the finance company or
bank has no responsibility to make good [on the contract]. If the buyer
refuses to make payments as they [become] due, the [finance company]
may repossess the . . . goods or the buyer may be dunned for the entire
balance of the loan, payable immediately.’’ (Citations omitted; footnote omit-
ted; internal quotation marks omitted.) Id., 816–18.

Section 52-572g (a) rectifies this issue by subjecting an assignee ‘‘of con-
sumer credit contracts to all the claims and defenses that the consumer
would have against the seller.’’ Id., 818. Our Supreme Court determined that
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The jury ultimately awarded the plaintiff $11,000 in
total damages. This amount roughly equates to the
plaintiff’s monthly payment, $439.14, multiplied by the
number of payments she made between December 19,
2017, and the time of trial in March, 2020. The jury
credited the plaintiff’s testimony, as evidenced by its
damages award. Accordingly, because the jury’s award
of damages falls within the limits of fair and reasonable
compensation in this particular case; see Cusano v.
Lajoie, supra, 178 Conn. App. 609–10; we cannot say
that the trial court abused its discretion in denying the
plaintiff’s motion for additur.

The judgment is affirmed.

In this opinion the other judges concurred.

LISA BRUNO v. REED WHIPPLE ET AL.
(AC 43880)

Alvord, Moll and Vertefeuille, Js.

Syllabus

The plaintiff sought to recover damages from the defendant H Co. for, inter
alia, breach of contract, in connection with its construction of a new
home. The jury returned a verdict in favor of H Co. on the breach of
contract claim, indicating in interrogatories that H Co. had breached its
contract with the plaintiff but that the plaintiff had waived that breach.
After the trial court denied the plaintiff’s motion to set aside the verdict,
the plaintiff appealed to this court, which concluded that the trial court
improperly denied the motion to set aside the verdict in favor of H Co.
on the breach of contract count concerning the jury’s verdict as to
waiver. This court ordered the case to be remanded for a hearing in
damages on the jury’s verdict in favor of the plaintiff on her breach of
contract claim. Following a hearing in damages on remand, the trial
court concluded that the plaintiff failed to prove that she was entitled
to actual damages on her claim and rendered judgment in favor of H
Co. The plaintiff appealed to this court, which determined that, despite
her failure to prove actual damages, the plaintiff was entitled to an
award of nominal damages, and, therefore, the trial court erroneously

an assignees’ liability is limited to the amount of indebtedness outstanding
when the written demand is made on the seller. Id., 821.
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directed judgment to enter in favor of H Co. This court nevertheless
affirmed the trial court’s judgment, concluding that that court’s failure
to award nominal damages and to render judgment in the plaintiff’s
favor did not constitute reversible error. Thereafter, H Co. filed a motion
for attorney’s fees, asserting that, as the prevailing party in the action,
it was entitled under the parties’ contract to an award of reasonable
attorney’s fees in the amount of $305,533.75. The relevant provision
of the parties’ contract provided that the prevailing party in litigation
enforcing the contract shall be entitled to recover reasonable attorney’s
fees. The plaintiff subsequently filed a motion for attorney’s fees pursu-
ant to the statute (§ 42-150bb) that allows a consumer to recover attor-
ney’s fees from a commercial party when the consumer successfully
defends or prosecutes an action based on a contract that provides for
attorney’s fees for the commercial party, seeking an award in the exact
amount as H Co. had requested in its motion for attorney’s fees. Alterna-
tively, the plaintiff sought attorney’s fees and costs under the parties’
contract in the amount of $92,101. In support of her motion, the plaintiff
appended her affidavit with accompanying exhibits comprised of a table
detailing her attorney’s fees and other costs, a copy of the contract, and
copies of retainer letters from three law firms and a consultant, whom
she averred worked on her case. Following a hearing, the trial court
denied the parties motions, and the plaintiff appealed and H Co. cross
appealed to this court. Held:

1. The trial court properly denied H Co.’s motion for attorney’s fees, as H
Co. was not the prevailing party for purposes of the attorney’s fees
provision of the parties’ contract; although this court determined that
the entry of judgment in favor of H Co. on the plaintiff’s breach of
contract claim did not constitute reversible error, it remained that the
jury found liability on that claim in favor of the plaintiff, that she was
entitled to nominal damages, and that the entry of judgment in the
defendant’s favor was in error, and this court would not countenance
such an error yielding an unintended benefit to H Co. by way of an
award of reasonable attorney’s fees under such circumstances.

2. The plaintiff’s claim that the trial court erred in failing to award her
attorney’s fees pursuant to § 42-150bb in the exact amount of attorney’s
fees incurred by H Co. was without merit; even if it is assumed that
§ 42-150bb applied to the parties’ contract, the statute does not contain
language requiring an automatic or presumptive award of attorney’s
fees to a successful consumer in the amount incurred by the commercial
party, but, rather, a consumer’s award pursuant to the statute is limited
to the terms of the contract, which, in this case, provided that the
prevailing party in litigation enforcing the contract may recover reason-
able attorney’s fees.

3. The trial court did not abuse its discretion in denying the plaintiff’s motion
for attorney’s fees pursuant to the parties’ contract: although the plaintiff
provided broad descriptions of the services rendered by her attorneys,
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she did not provide itemized invoices or submit any affidavits or other
testimony from them to demonstrate with sufficient detail that they had
provided particular services, and, therefore, she left the trial court to
rely solely on her representations in her affidavit, her brief descriptions
of the attorneys’ services, and the retainer letters appended as exhibits,
which evidentiary showing rendered her motion little more than a bare
request for the fees listed; moreover, this court declined to review the
plaintiff’s claim that the trial court erred in denying her request for
costs, which was embedded in her request for attorney’s fees, as it was
inadequately briefed, the plaintiff having failed to include in her principal
appellate brief any analysis as to the costs she was seeking to recover,
the authority pursuant to which they are taxable, and how the documen-
tation she submitted to the trial court was sufficient to support the
requested award.

Argued January 11—officially released October 4, 2022

Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of Danbury, where the
court, Maronich, J., granted in part the defendants’
motion for summary judgment and rendered judgment
thereon, from which the plaintiff appealed to this court,
which dismissed the appeal in part, reversed the judg-
ment in part and remanded the case for further proceed-
ings; thereafter, the matter was tried to the jury before
Doherty, J.; subsequently, the court, Doherty, J.,
granted the defendants’ motion for permission to file
an amended answer and special defense; verdict for
the defendants; thereafter, the court, Doherty, J., denied
the plaintiff’s motion to set aside the verdict and ren-
dered judgment in accordance with the verdict, from
which the plaintiff appealed to this court; subsequently,
the court, Doherty, J., issued an articulation of its deci-
sion; thereafter, this court reversed the judgment only
as to the jury’s verdict on the special defense of waiver
and remanded the case for a hearing in damages on the
jury’s verdict for the plaintiff on her breach of contract
claim against the defendant Heritage Homes Construc-
tion Company, LLC; subsequently, following a hearing
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in damages, the court, Truglia, J., rendered judgment
for the defendant Heritage Homes Construction Com-
pany, LLC, from which the plaintiff appealed to this
court, which affirmed the judgment; thereafter, the
court, Brazzel-Massaro, J., denied the plaintiff’s
amended motion to vacate and motion for attorney’s
fees and costs and the motion for attorney’s fees filed by
the defendant Heritage Homes Construction Company,
LLC, and the plaintiff appealed and the defendant Heri-
tage Homes Construction Company, LLC, cross
appealed to this court; subsequently, the appeal was
dismissed in part. Affirmed.

Lisa Bruno, self-represented, the appellant-cross
appellee (plaintiff).

Stephen P. Fogerty, for the appellee-cross appellant
(defendant Heritage Homes Construction Company,
LLC).

Opinion

MOLL, J. The plaintiff, Lisa Bruno, appeals, and the
defendant Heritage Homes Construction Company,
LLC, cross appeals, from the judgment of the trial court
denying their respective motions for attorney’s fees.1

1 As stated by this court in a prior related appeal, ‘‘Reed Whipple, who
at all relevant times was the owner of Heritage Homes Construction Com-
pany, LLC, also was named as a defendant in the plaintiff’s complaint. Prior
to trial, the court rendered summary judgment in favor of Whipple on the
breach of contract and breach of the implied covenant of good faith and
fair dealing counts of the operative complaint, which judgment this court
affirmed. See Bruno v. Whipple, 138 Conn. App. 496, 504–13, 54 A.3d 184
(2012). A jury thereafter returned a verdict in favor of Whipple on the third
and final count against him, which alleged a violation of the Connecticut
Unfair Trade Practices Act, General Statutes § 42-110a et seq. The trial court
subsequently denied the plaintiff’s posttrial motion to set aside that verdict,
and this court affirmed the propriety of that determination on appeal. See
Bruno v. Whipple, [162 Conn. App. 186, 209–12, 130 A.3d 899 (2015), cert.
denied, 321 Conn. 901, 138 A.3d 280 (2016)].’’ Bruno v. Whipple, 186 Conn.
App. 299, 302 n.1, 199 A.3d 604 (2018), cert. denied, 331 Conn. 911, 203 A.3d
1245 (2019). Whipple is not participating in this appeal, and, therefore, we
refer in this opinion to Heritage Homes Construction Company, LLC, as the
defendant.
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On appeal, the plaintiff claims that the court erred by
failing to award her (1) attorney’s fees pursuant to Gen-
eral Statutes § 42-150bb and/or (2) attorney’s fees and
other litigation-related costs pursuant to a fee-shifting
provision of a construction contract executed by the
parties. On cross appeal, the defendant claims that the
court improperly denied its motion for attorney’s fees
because the defendant, not the plaintiff, is the prevailing
party in this matter. We conclude that the court did
not err in denying both motions for attorney’s fees.
Accordingly, we affirm the judgment of the trial court.

The following facts, as previously set forth by this
court or by the trial court, and complex procedural
history are relevant to our resolution of this appeal.
‘‘[T]he present case ‘arises from dealings between the
parties concerning the construction by [the defendant]
of a new home in Ridgefield for [the plaintiff] and her
former husband . . . .’ In her operative complaint, the
plaintiff alleged that . . . the defendant breached the
construction contract by failing to provide her with (1)
invoices on a biweekly basis and (2) written change
orders regarding modification to the contract.

‘‘A trial was held in 2013. Following the close of
evidence and at the request of the defendant, the court
provided the jury with an instruction on the special
defense of waiver. The court further instructed the jury
to ‘separately answer jury interrogatories asking
whether it ‘‘[found] in favor of [the plaintiff] on her
claim of breach of contract against [the defendant]’’
and, if so, whether ‘‘[the plaintiff] waived the breach
of contract by the defendant . . . .’’’ The jury subse-
quently returned a verdict in favor of the defendant
on the breach of contract claim. In so doing, the jury
‘expressly’ based that verdict ‘on its answers to jury
interrogatories that (1) [the defendant] had breached
its contract with the plaintiff, but (2) the plaintiff had
waived that breach.’ . . . The trial court denied the
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plaintiff’s subsequent motion to set aside the verdict.
. . .

‘‘On appeal [in Bruno v. Whipple, 162 Conn. App. 186,
130 A.3d 899 (2015), cert. denied, 321 Conn. 901, 138
A.3d 280 (2016)], this court concluded that the trial
court improperly denied the motion to set aside the
verdict in favor of the defendant on the breach of con-
tract count. As the court stated, the trial court ‘abused
its discretion by permitting [the defendant] to raise the
special defense of waiver for the first time after the
close of evidence at trial, as it had not been specially
pleaded, the pleadings did not allege any facts support-
ing an inference of waiver, and the claim that the plain-
tiff knowingly relinquished her contractual rights was
not fully litigated at trial without objection by the plain-
tiff. Accordingly . . . the court should have set aside
the jury’s verdict as to waiver.’ . . .

‘‘In light of that conclusion, this court explained that
it ‘must now address the scope of the remand of this
case to the trial court. Specifically, [it] must determine
whether the case should be remanded for a hearing in
damages on the plaintiff’s breach of contract claim or
whether the jury’s verdict on her breach of contract
claim also must be set aside and remanded for a retrial
on that issue.’ . . . The court noted that, ‘[i]n finding
in favor of the plaintiff on her breach of contract claim,
the jury essentially has determined liability in her favor
against [the defendant] and the remaining determina-
tion is damages resulting from that breach.’ . . .
Accordingly, this court concluded that ‘because the
improper verdict on the special defense of waiver is
wholly separable from the verdict in favor of the plain-
tiff on her breach of contract claim . . . limiting the
remand to a hearing in damages on the breach of con-
tract verdict does not work injustice in this case.’ . . .
The court thus ordered the case to be ‘remanded for a
hearing in damages on the jury’s verdict in favor of the
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plaintiff on her breach of contract claim.’ ’’ (Citations
omitted.) Bruno v. Whipple, 186 Conn. App. 299, 302–
304, 199 A.3d 604 (2018), cert. denied, 331 Conn. 911,
203 A.3d 1245 (2019).

On remand, after holding a hearing in damages on
January 26, 2017, the court, Truglia, J., issued its memo-
randum of decision on February 21, 2017. Concluding
that the plaintiff had failed to prove by a preponderance
of the evidence that she was entitled to compensatory
damages on her breach of contract claim, the court
rendered judgment in favor of the defendant and against
the plaintiff. The court further explained that, in addi-
tion to compensatory damages, ‘‘[t]he plaintiff . . .
claim[ed] attorney’s fees and cost[s] incurred in prose-
cuting this action,’’ as well as statutory fees in accor-
dance with General Statutes §§ 52-245, 52-257, and 52-
258 as the prevailing party. The court noted that,
although the plaintiff offered her own testimony regard-
ing amounts paid to attorneys and expert witnesses
over the course of the litigation,2 she failed to ‘‘introduce
into evidence at the hearing in damages affidavits of
fees from any of the attorneys or experts (including
time records) that she consulted in connection with
this case.’’ Ultimately, the court disposed of the plain-
tiff’s claim for attorney’s fees and costs in a footnote,
stating that, ‘‘[i]nsofar as the plaintiff is not the prevail-
ing party in this action, the court makes no award for
attorney’s fees and costs.’’ The plaintiff then appealed
to this court.

On appeal in Bruno v. Whipple, supra, 186 Conn. App.
299, this court explained: ‘‘The plaintiff . . . contends
that the court committed reversible error by exceeding
the scope of the remand order when it directed judg-
ment to enter in favor of the defendant and against

2 The court further stated that the plaintiff also submitted ‘‘receipts and
other records of costs expended in this action,’’ totaling $11,386.
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[the] plaintiff on the breach of contract count of the
complaint. We agree that the court’s directive was
improper in light of the prior jury verdict in favor of
the plaintiff on that count. Guided by the precedent of
our Supreme Court, we nonetheless conclude that the
court’s directive does not constitute reversible error
under the facts of this case. . . .

‘‘In the present case, the jury completed interrogato-
ries indicating that it found that the defendant had
breached its contract with the plaintiff. . . . Yet those
completed interrogatories also demonstrate that the
jury never determined the amount of damages sustained
by the plaintiff as a result of that breach. Rather, after
finding that the plaintiff had waived her breach of con-
tract claim, the jury proceeded to enter a verdict in favor
of the defendant. In light of that procedural history,
this court explained that, [i]n finding in favor of the
plaintiff on her breach of contract claim, the jury essen-
tially has determined liability in her favor against [the
defendant] and the remaining determination is dam-
ages resulting from that breach. . . . Put simply, the
plaintiff’s damages in this case never were determined
by the jury.

‘‘Because the jury’s verdict in favor of the plaintiff
on the breach of contract count was wholly separable
from the jury’s improper verdict on the special defense
of waiver, the court concluded that limiting the remand
to a hearing in damages on the breach of contract ver-
dict does not work injustice in this case. . . . The court
thus remanded the case for a hearing in damages on
the jury’s verdict in favor of the plaintiff on her breach
of contract claim.’’ (Citations omitted; emphasis in origi-
nal; footnotes omitted; internal quotation marks omit-
ted.) Id., 312–14.

This court went on to state: ‘‘Following a hearing at
which the plaintiff was afforded ample opportunity to
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present evidence relevant to the issues at hand, the
[trial] court . . . found that she had not met her burden
in demonstrating that the defendant’s conduct, in failing
to furnish invoices on a biweekly basis and written
change orders, caused the diminution of her marital
estate as alleged in the operative complaint. . . . The
court, therefore, properly declined to award the actual
damages claimed by the plaintiff.

‘‘It nevertheless remains that the jury found that the
defendant had breached its contract with the plaintiff
. . . thereby establishing the liability of the defendant.
. . . When a plaintiff can demonstrate a technical
breach of contract, but no pecuniary damages resulting
therefrom, the plaintiff is entitled to nominal damages
. . . under its breach of contract claim. . . . Because
the defendant’s liability was established by the jury
verdict in favor of the plaintiff on the breach of contract
count, the plaintiff was entitled to an award of nomi-
nal damages despite her failure to establish actual
damages at the hearing in damages. . . . The trial
court, therefore, erroneously directed judgment to
enter in favor of the defendant in this case.’’ (Citations
omitted; emphasis added; footnote omitted; internal
quotation marks omitted.) Id., 316–17. This court none-
theless concluded that the failure of the trial court to
award nominal damages and to render judgment in
favor of the plaintiff on her breach of contract count
did not constitute reversible error and, accordingly,
affirmed the trial court’s judgment in favor of the defen-
dant. Id., 319. On March 27, 2019, our Supreme Court
denied the plaintiff’s petition for certification to appeal
from the judgment of this court; Bruno v. Whipple, 331
Conn. 911, 203 A.3d 1245 (2019); and, on May 22, 2019,
the court denied the plaintiff’s motion for reconsidera-
tion en banc of that denial.

At the time of the Supreme Court’s denial of the
plaintiff’s motion for reconsideration en banc, a motion
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for attorney’s fees, which had been filed by the defen-
dant on March 21, 2017, remained pending before the
trial court.3 On May 29, 2019, the defendant filed a sup-
plemental motion for attorney’s fees pursuant to Prac-
tice Book § 11-21 (defendant’s motion for attorney’s
fees). In that motion, the defendant adopted and incor-
porated its March 21, 2017 motion and contended that,
because it was the prevailing party in the litigation, it
was entitled under the parties’ contract4 to an award of
reasonable attorney’s fees in the amount of $305,533.75.

On June 21, 2019, the plaintiff filed a motion for
attorney’s fees with the trial court. In that motion, the
plaintiff sought ‘‘an award of attorney’s fees pursuant
to . . . § 42-150bb in the amount of $305,533.75 [i.e.,
the amount requested by the defendant] or, in the alter-
native, pursuant to the terms of the contract between
the parties . . . an award of attorney’s fees and
expenses of $92,101 [i.e., the amount that the plaintiff
claimed to have incurred].’’ In support of her motion, the
plaintiff appended her own affidavit with accompanying
exhibits, comprised of (1) a table detailing her attor-
ney’s fees and other costs, (2) a copy of the executed
construction contract dated October 28, 2004, and (3)
copies of retainer letters from three law firms and one
consultant, whom the plaintiff averred worked on her
case. On June 28, 2019, the defendant filed an objection
to the plaintiff’s motion for attorney’s fees, contending
that the plaintiff was not entitled to attorney’s fees
because she was not the prevailing party. On July 17,

3 On March 31, 2017, the plaintiff filed an appeal from the court’s February
21, 2017 judgment. On April 13, 2017, the defendant’s March 21, 2017 motion
for attorney’s fees was marked ‘‘off.’’

4 The parties’ contract contains the following attorney’s fees provision:
‘‘In the event either party shall bring suit on account of any breach of
covenant, agreement, or condition here written or in connection with any
work to be completed, the prevailing party in such litigation shall be entitled
to reasonable attorney’s fees, in addition to the amount of the judgment
and costs.’’
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2019, the plaintiff filed a reply to the defendant’s objec-
tion, as well as an objection to the defendant’s motion
for attorney’s fees.

On July 3, 2019, the plaintiff filed a motion to vacate
the trial court’s February 21, 2017 judgment, which this
court had affirmed. See Bruno v. Whipple, supra, 186
Conn. App. 319. On July 30, 2019, the plaintiff filed an
amended motion to vacate. On September 16, 2019,
the court, Brazzel-Massaro, J., held a hearing on the
parties’ respective motions for attorney’s fees and the
plaintiff’s amended motion to vacate.

On January 14, 2020, the court issued a memorandum
of decision denying the plaintiff’s amended motion to
vacate. The court explained that the plaintiff’s
‘‘amended motion to vacate a decision of another Supe-
rior Court trial judge is not within this court’s authority
[and] would result in this court not only usurping the
authority of another trial court but more importantly
in this case, the appellate courts.’’

On January 17, 2020, the court issued a memorandum
of decision denying (1) the defendant’s motion for attor-
ney’s fees, and (2) the plaintiff’s motion for attorney’s
fees, including the plaintiff’s embedded request for an
award of costs. In denying the defendant’s motion for
attorney’s fees, in which the defendant claimed it was
the prevailing party, the court explained that, in Bruno
v. Whipple, supra, 186 Conn. App. 299, this court ‘‘clearly
[found] that the plaintiff is the successful party on the
breach of contract provision but the failure to award
at a minimum nominal damages was not clearly errone-
ous so as to reverse the findings on the damages. This
cannot be interpreted in any other way except that the
plaintiff prevailed on the breach of contract claim.
Therefore, in accordance with Yeager v. Alvarez, [134
Conn. App. 112, 38 A.3d 1224 (2012)], the plaintiff is
considered as the prevailing party even though the court
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determined she was entitled to no more than nominal
damages.’’ (Emphasis added.) In denying the plaintiff’s
motion for attorney’s fees, including her embedded
request for costs, the court reasoned: ‘‘[T]he court can-
not award fees which have absolutely no documenta-
tion that could follow the twelve Johnson5 factors such
as support for the skill level of the counsel; the work
performed and by which counsel, on behalf of the client;
the hours devoted; the reputation or experience of the
counsel performing the work; and the relationship with
the client. The support that the plaintiff has submitted
for attorney’s fees is so lacking in detail that no award
can be made for attorney’s fees for the plaintiff.’’ With
respect to the plaintiff’s embedded request for costs,
the court stated: ‘‘Once again, the plaintiff has failed to
include any supporting documentation for those costs
that would be permitted pursuant to either the contract
interpretation or the statutory cost. The plaintiff has
included the costs as part of the motion for attorney’s
fees and has not submitted a separate bill of costs.
The submission for the costs [is] denied.’’ (Footnote
omitted.) This appeal and cross appeal followed.6 Addi-
tional facts will be set forth as necessary.

I

We begin by addressing the defendant’s claim in its
cross appeal that it is the prevailing party—a claim that,
if we were to agree, would be dispositive of both the
appeal and the cross appeal. On cross appeal, the defen-
dant claims that, because it is the prevailing party, and

5 Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717–19 (5th
Cir. 1974).

6 The plaintiff appealed from the denials of her motion for attorney’s fees
and her amended motion to vacate. On February 10, 2020, the defendant
filed a motion to dismiss, as frivolous, the portion of the plaintiff’s appeal
taken from the denial of the amended motion to vacate. On April 30, 2020,
this court granted the motion to dismiss. The portion of the plaintiff’s appeal
taken from the denial of her motion for attorney’s fees and costs remains
before us.
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the plaintiff is not, the trial court improperly denied its
motion for attorney’s fees under the parties’ contract.
See footnote 4 of this opinion. We disagree.

By way of brief review, in Bruno v. Whipple, supra,
186 Conn. App. 299, this court concluded that, despite
the plaintiff’s failure to prove actual damages resulting
from the defendant’s breach of the parties’ contract, it
nevertheless remained that the plaintiff had proven a
technical breach of contract, which entitled her to nomi-
nal damages. Id., 316–17. We then determined that ‘‘[t]he
trial court, therefore, erroneously directed judgment to
enter in favor of the defendant in this case.’’ Id., 317.
Adhering to Supreme Court precedent and its progeny
in this court, however, and not directly presented with
the prevailing party question, we applied the general
rule that our appellate courts will not reverse a judg-
ment and grant a new trial for a mere failure to award
nominal damages. Id., 318; see, e.g., Hi-Ho Tower, Inc.
v. Com-Tronics, Inc., 255 Conn. 20, 37, 761 A.2d 1268
(2000); Riccio v. Abate, 176 Conn. 415, 418–19, 407 A.2d
1005 (1979); Sessa v. Gigliotti, 165 Conn. 620, 622, 345
A.2d 45 (1973); Went v. Schmidt, 117 Conn. 257, 259–60,
167 A. 721 (1933). Whereupon we determined that the
trial court’s failure to award nominal damages and to
render judgment in favor of the plaintiff did not consti-
tute reversible error. See Bruno v. Whipple, supra, 319.

Notwithstanding that the judgment entered in its
favor in error, the defendant maintains that it is the
prevailing party for fee-shifting purposes under the par-
ties’ contract. It relies on Yeager v. Alvarez, supra, 134
Conn. App. 123, for the proposition that ‘‘[a] prevailing
party is one in whose favor a judgment is rendered,
regardless of the amount of damages awarded’’; (inter-
nal quotation marks omitted); as well as Wallerstein v.
Stew Leonard’s Dairy, 258 Conn. 299, 303, 780 A.2d
916 (2001), for the following language: ‘‘[I]t is difficult
to see why one who has secured a judgment of the
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court in his favor should not be viewed as a party who
has prevailed in the action in question, irrespective of
the route by which he received that judgment.’’

Although these cases stand for the general principle
that a prevailing party is one in whose favor judgment
is rendered, we conclude that, under the narrow circum-
stances of this case, the defendant is not the prevailing
party for purposes of contractual fee-shifting and an
award of costs. ‘‘To be a prevailing party does not
depend upon the degree of success at different stages
of the suit; but upon whether at the end of the suit or
other proceeding, the party, who has made a claim
against the other, has successfully maintained it. If he
has, he is the prevailing party. Ballentine’s Law Diction-
ary (3d Ed. 1969).’’ (Internal quotation marks omitted.)
Premier Capital, Inc. v. Grossman, 92 Conn. App. 652,
661, 887 A.2d 887 (2005). Although this court deter-
mined that the entry of judgment in favor of the defen-
dant on the plaintiff’s breach of contract count did
not constitute reversible error, it remains that the jury
found liability on that count in favor of the plaintiff,
she was entitled to nominal damages, and entry of judg-
ment in the defendant’s favor was in error. See Russell
v. Russell, 91 Conn. App. 619, 631, 882 A.2d 98 (‘‘[a]
party need not prevail on all issues to justify a full
award of costs, and it has been held that if the prevailing
party obtains judgment on even a fraction of the claims
advanced, or is awarded only nominal damages, the
party may nevertheless be regarded as the prevailing
party and thus entitled to an award of costs’’ (emphasis
added; internal quotation marks omitted)), cert. denied,
276 Conn. 924, 888 A.2d 92 (2005), and cert. denied, 276
Conn. 925, 888 A.2d 92 (2005).7 We will not countenance

7 We also note that, in Simms v. Chaisson, 277 Conn. 319, 890 A.2d 548
(2006), the plaintiffs were awarded nominal damages and statutory attorney’s
fees on the plaintiffs’ claim of intimidation based on bigotry and bias under
General Statutes § 52-571c. Id., 320–21. Our Supreme Court indicated that
the defendants had conceded that the plaintiffs had prevailed in the action
and that the ‘‘concession was appropriate because we previously have
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such an error yielding an unintended benefit to the
defendant by way of an award of reasonable attorney’s
fees under these circumstances. Accordingly, we con-
clude that the court properly denied the defendant’s
motion for attorney’s fees on the ground that the defen-
dant was not the prevailing party.8

II

We next turn to the plaintiff’s claims in her direct
appeal. The plaintiff claims that the trial court erred by
failing to award her (1) attorney’s fees pursuant to § 42-
150bb, and (2) attorney’s fees and costs pursuant to
the parties’ contract. We address each claim in turn.

A

We first address the plaintiff’s claim that the court
erred by failing to award her attorney’s fees pursuant
to § 42-150bb in the exact amount of attorney’s fees
incurred by the defendant, as set forth in the defendant’s
May 29, 2019 motion for attorney’s fees. This claim is
without merit.

We begin by setting forth the following relevant prin-
ciples of law. ‘‘The general rule of law known as the

defined a prevailing party as [a] party in whose favor a judgment is rendered,
regardless of the amount of damages awarded . . . .’’ (Emphasis omitted;
internal quotation marks omitted.) Id., 325; see also id., 325–26 (citing United
States Supreme Court case indicating that party recovering nominal damages
nonetheless is prevailing party under 42 U.S.C. § 1988).

8 In light of the ultimately problematic posture that existed after Bruno
v. Whipple, supra, 186 Conn. App. 299, and to avoid creating confusion for
our trial courts, it appears that the better practice would be for our appellate
courts to reverse a judgment that erroneously entered in favor of the
defending party when the prosecuting party (1) established liability entitling
it to, at a minimum, nominal damages but (2) failed to prove actual damages.
See, e.g., McManus v. Roggi, 78 Conn. App. 288, 304, 826 A.2d 1275 (2003)
(reversing judgment in part and remanding case with direction to render
judgment in favor of defendant and to award nominal damages with respect
to trespass claim); id. (‘‘[a]lthough appellate courts ordinarily will not
remand a case for the failure to award nominal damages, they have not
hesitated in such circumstances simply to direct the trial court to render
judgment for the prevailing party for $1 in nominal damages’’).
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American rule is that attorney’s fees and ordinary
expenses and burdens of litigation are not allowed to
the successful party absent a contractual or statutory
exception. . . . This rule is generally followed
throughout the country. . . . Connecticut adheres to
the American rule. . . . There are few exceptions. For
example, a specific contractual term may provide for
the recovery of attorney’s fees and costs . . . or a stat-
ute may confer such rights.’’ (Citations omitted; internal
quotation marks omitted.) Rizzo Pool Co. v. Del Grosso,
240 Conn. 58, 72–73, 689 A.2d 1097 (1997).

Here, the plaintiff primarily claims that she is entitled
to attorney’s fees pursuant to § 42-150bb, which we
must construe by virtue of the nature of her claim.
Because statutory interpretation involves a question of
law, our review is plenary.9 Bell Atlantic NYNEX Mobile,
Inc. v. Commissioner of Revenue Services, 273 Conn.
240, 249, 869 A.2d 611 (2005).

‘‘When construing a statute, [o]ur fundamental objec-
tive is to ascertain and give effect to the apparent intent
of the legislature. . . . In other words, we seek to
determine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case,
including the question of whether the language actually
does apply. . . . In seeking to determine that meaning
[General Statutes] § 1-2z directs us first to consider the
text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute shall not be considered.’’ (Internal quotation
marks omitted.) Dish Network, LLC v. Commissioner
of Revenue Services, 330 Conn. 280, 291, 193 A.3d
538 (2018).

9 Because our review is plenary, the fact that the trial court did not squarely
address the plaintiff’s claim under § 42-150bb is of no moment.
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Section 42-150bb provides in relevant part: ‘‘When-
ever any contract or lease entered into on or after Octo-
ber 1, 1979, to which a consumer is a party, provides
for the attorney’s fee of the commercial party to be paid
by the consumer, an attorney’s fee shall be awarded
as a matter of law to the consumer who successfully
prosecutes or defends an action or a counterclaim
based upon the contract or lease. Except as hereinafter
provided, the size of the attorney’s fee awarded to the
consumer shall be based as far as practicable upon the
terms governing the size of the fee for the commercial
party. . . . For the purposes of this section, ‘commer-
cial party’ means the seller, creditor, lessor or assignee
of any of them, and ‘consumer’ means the buyer, debtor,
lessee or personal representative of any of them. The
provisions of this section shall apply only to contracts
or leases in which the money, property or service which
is the subject of the transaction is primarily for per-
sonal, family or household purposes.’’

To support her claim that the court erred in denying
her motion for attorney’s fees pursuant to § 42-150bb,
the plaintiff exclusively relies on the proposition that
the statute entitles her, as the prevailing party, to an
award of attorney’s fees in the amount of attorney’s
fees incurred by the defendant, as set forth in its motion
for attorney’s fees, i.e., $305,533.75. She posits that the
defendant’s request for such an amount constitutes a
judicial admission as to the reasonableness of the attor-
ney’s fees to which she is entitled. The plaintiff takes
this position notwithstanding the fact that, in her
motion for attorney’s fees, she represented that she had
incurred attorney’s fees and costs in the amount of
$92,101. We reject the plaintiff’s claim.

As a matter of statutory interpretation, the plaintiff’s
claim is untenable. Assuming arguendo that § 42-150bb
applies to the parties’ contract, the statute does not
contain language requiring an automatic or presumptive
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award of attorney’s fees to a successful consumer in the
amount of attorney’s fees incurred by the commercial
party. Rather, § 42-150bb provides that ‘‘the size of the
attorney’s fee awarded to the consumer shall be based
as far as practicable upon the terms governing the size
of the fee for the commercial party.’’ Although § 42-
150bb contains language that ‘‘an attorney’s fee shall
be awarded as a matter of law to the consumer who
successfully prosecutes or defends an action or a coun-
terclaim based upon the contract or lease,’’ our
Supreme Court previously has construed § 42-150bb
and held that, by operation of the phrase ‘‘the terms
governing the size of the fee for the commercial party,’’
a consumer’s award of attorney’s fees pursuant thereto
is limited ‘‘by the terms of the consumer contract.’’
Rizzo Pool Co. v. Del Grosso, supra, 240 Conn. 73. In
Rizzo Pool Co., having reached that conclusion, the
court turned to the parties’ contract, noted that it con-
tained a clause providing for reasonable attorney’s fees,
and recited the following principles that are relevant
to the present appeal: ‘‘Where a contract expressly pro-
vides for the recovery of attorney’s fees, an award under
such a clause requires an evidentiary showing of reason-
ableness. . . . [T]he amount of attorney’s fees to be
awarded rests in the sound discretion of the trial court
and will not be disturbed on appeal unless the trial
court has abused its discretion.’’ (Citations omitted;
internal quotation marks omitted.) Id., 77–78. Thus, in
Rizzo Pool Co., the court made clear that the require-
ment of an evidentiary showing to support a reasonable-
ness finding applies equally to a party’s claim for attor-
ney’s fees pursuant to § 42-150bb.10 See id.

10 We emphasize that the burden to demonstrate reasonableness that Rizzo
Pool Co. places on the party seeking attorney’s fees under § 42-150bb is not
obviated by the following language that appears earlier in the decision:
‘‘Under § 42-150bb, the court has no latitude to deny [an award of attorney’s
fees] to a consumer who successfully defends an action brought against
him by a commercial party.’’ Rizzo Pool Co. v. Del Grosso, supra, 240 Conn.
66. Thus, even though attorney’s fees under § 42-150bb, when applicable,
are ‘‘available . . . by operation of law’’; Meadowbrook Center, Inc. v. Buch-
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Here, as stated previously, the parties’ contract con-
tains the following attorney’s fees provision: ‘‘In the
event either party shall bring suit on account of any
breach of covenant, agreement, or condition here writ-
ten or in connection with any work to be completed,
the prevailing party in such litigation shall be entitled
to reasonable attorney’s fees, in addition to the amount
of the judgment and costs.’’ By its express language,
the provision contains the reciprocity that § 42-150bb
was designed to achieve. Rizzo Pool Co. v. Del Grosso,
supra, 240 Conn. 74–76. That is, the provision expressly
provides that the prevailing party may recover ‘‘reason-
able attorney’s fees’’; it does not provide for an auto-
matic or presumptive award of attorney’s fees to the
plaintiff in the amount incurred by the defendant in
the event the plaintiff became the prevailing party.

On the basis of the foregoing, the plaintiff’s claim
that she was entitled to an award of attorney’s fees
pursuant to § 42-150bb in the amount of attorney’s fees
incurred by the defendant fails.

B

1

We next address the plaintiff’s alternative claim that
the court erred by failing to award her attorney’s fees
pursuant to the parties’ contract.11 Specifically, the
plaintiff contends that she satisfied her burden of proof
for an award of attorney’s fees because she ‘‘provided
competent evidence [on] which the trial court could
have relied . . . to establish an independent basis to

man, 169 Conn. App. 527, 532, 151 A.3d 404 (2016), aff’d, 328 Conn. 586,
181 A.3d 550 (2018); the movant must still satisfy her burden to demonstrate
reasonableness. See Smith v. Snyder, 267 Conn. 456, 471, 839 A.2d 589
(2004) (‘‘although [one of the plaintiffs] was entitled to a discretionary award
of reasonable attorney’s fees in light of the defendants’ liability, it was
incumbent upon [that plaintiff] to prove the amount of fees to which it
was entitled’’).

11 See footnote 4 of this opinion.
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determine the reasonableness of the amount of fees
($92,101)’’ that she claims to have incurred.12 (Footnote
omitted.) We disagree.

We begin by setting forth the relevant standard of
review. ‘‘It is well established that we review the trial
court’s decision to award attorney’s fees for abuse of
discretion. . . . This standard applies to the amount
of fees awarded . . . and also to the trial court’s deter-
mination of the factual predicate justifying the award.
. . . Under the abuse of discretion standard of review,
[w]e will make every reasonable presumption in favor
of upholding the trial court’s ruling, and only upset it
for a manifest abuse of discretion. . . . [Thus, our]
review of such rulings is limited to the questions of
whether the trial court correctly applied the law and
reasonably could have reached the conclusion that it
did.’’ (Citations omitted; internal quotation marks omit-
ted.) Schoonmaker v. Lawrence Brunoli, Inc., 265
Conn. 210, 252–53, 828 A.2d 64 (2003).

It is well settled that, ‘‘[e]ven when a party is entitled
to [attorney’s fees] by contract or under statute . . .

12 In her principal appellate brief, the plaintiff also contends that the
trial court erred by applying an incorrect legal standard to her motion for
attorney’s fees, namely, the twelve factors set forth in Johnson v. Georgia
Highway Express, Inc., 488 F.2d 714, 717–19 (5th Cir. 1974). Arguing that
this court ‘‘has only ever applied [these factors] to cases involving [the
Connecticut Unfair Trade Practices Act, General Statutes § 42-110a et seq.]
and this was not such a case,’’ the plaintiff cites our 2012 decision in Electri-
cal Wholesalers, Inc. v. V.P. Electric, Inc., 132 Conn. App. 843, 33 A.3d 828,
cert. denied, 303 Conn. 939, 37 A.3d 155 (2012), in which we made a statement
to that effect and concluded that the trial court did not abuse its discretion
by declining to apply the Johnson factors to the plaintiff’s motion for contrac-
tual attorney’s fees. Id., 849–50. The plaintiff ignores, however, subsequent
cases of this court permitting the application of such factors in contract
cases. See, e.g., Francini v. Riggione, 193 Conn. App. 321, 331, 219 A.3d
452 (2019). In any event, the trial court in the present case never actually
applied the Johnson factors to the facts of this case. We need not address
further this aspect of the plaintiff’s claim because we conclude that the
court did not err in rejecting the sufficiency of the plaintiff’s threshold
evidentiary showing.
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the party seeking the award of fees must first satisfy a
threshold evidentiary showing.’’ Total Recycling Ser-
vices of Connecticut, Inc. v. Connecticut Oil Recycling
Services, LLC, 308 Conn. 312, 327, 63 A.3d 896 (2013).
As stated by our Supreme Court in Smith v. Snyder,
267 Conn. 456, 839 A.2d 589 (2004): ‘‘We long have
held that there is an undisputed requirement that the
reasonableness of attorney’s fees and costs must be
proven by an appropriate evidentiary showing. . . .
We also have noted that courts have a general knowl-
edge of what would be reasonable compensation for
services which are fairly stated and described . . .
and that [c]ourts may rely on their general knowledge
of what has occurred at the proceedings before them
to supply evidence in support of an award of attorney’s
fees. . . . Even though a court may employ its own
general knowledge in assessing the reasonableness of
a claim for attorney’s fees, we also have emphasized
that no award for an attorney’s fee may be made when
the evidence is insufficient.’’ (Citations omitted; empha-
sis in original; internal quotation marks omitted.) Id.,
471–72. ‘‘[T]o support an award of attorney’s fees, there
must be a clearly stated and described factual predicate
for the fees sought, apart from the trial court’s general
knowledge of what constitutes a reasonable fee.
Although we have been careful not to limit the contours
of what particular factual showing may suffice, our case
law demonstrates that a threshold evidentiary showing
is a prerequisite to an award of attorney’s fees.’’ Id.,
477. ‘‘Accordingly, when a court is presented with a
claim for attorney’s fees, the proponent must present
to the court . . . a statement of the fees requested and
a description of the services rendered.’’ Id., 479. ‘‘Parties
must supply the court with a description of the nature
and extent of the fees sought, to which the court may
apply its knowledge and experience in determining the
reasonableness of the fees requested.’’ Id., 480; see also
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Danbury v. Dana Investment Corp., 257 Conn. 48, 57,
776 A.2d 438 (2001) (‘‘no award for [attorney’s fees] may
be made when the evidence is insufficient’’ (internal
quotation marks omitted)); Appliances, Inc. v. Yost, 186
Conn. 673, 680, 443 A.2d 486 (1982) (‘‘[o]ur cases require
an evidentiary showing of reasonableness where recov-
ery is sought under a contract clause which provides
for payment of reasonable attorney’s fees’’ (internal
quotation marks omitted)).

In the present case, in denying the plaintiff’s motion
for attorney’s fees, the trial court explained: ‘‘In the
instant application for fees, the plaintiff has not pro-
vided the general information that would permit the
court to exercise even the initial calculation of the fees
based upon hours and fees per hour. For instance, the
plaintiff indicates in exhibit 1 [a self-prepared table
appended to her affidavit accompanying her motion
for attorney’s fees] that the fees for Attorney [John]
Williams13 are $40,000 with the calculation based upon
a fee of $400 per hour for the services of Attorney
Williams. The only supporting documentation from
Attorney Williams is a letter dated July 24, 2008, in
which the plaintiff agrees to retain counsel for a fee of
$400 per hour for Attorney Williams and $250 per hour
for work by any associate. . . . The original retainer
is $10,000. . . . There are no records supporting pay-
ment by the plaintiff, no records of work performed by
Attorney Williams or his associates and no evidence in
support of the claim of 100 hours of work at $400 per

13 In the plaintiff’s affidavit, she averred: ‘‘Attorney Williams of John Wil-
liams and Associates, LLC represented me from October 2008 to May 2010
(1.5 years). I paid an initial retainer of $10,000. The retainer agreement (a
true and accurate copy of which is attached as [e]xhibit 3) quotes an hourly
rate of $400 per hour. Attorney Williams was involved in writing and filing
the complaint (including filing fees) which included reviewing voluminous
documents from my divorce action. Attorney Williams was also involved in
handling the pleading process, objections to request to revise, motions to
strike, etc. I paid Attorney Williams a total of $40,000.’’
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hour. Additionally, the fees noted in the table of fees
for Attorney [Christopher G.] Winans14 and Attorney
[James P.] Sexton15 contain the same difficulties for
approval. Neither of the amounts claimed are supported
with billing information, and the plaintiff submits reten-
tion letters that provide no supporting information of
the work completed or background to support the fees
requested. . . . This total lack of supporting documen-
tation prohibits this court from determining if the fees
should be awarded based upon the [twelve factors set
forth in Johnson v. Georgia Highway Express, Inc.,
488 F.2d 714, 717–19 (5th Cir. 1974)] . . . .

‘‘The plaintiff has argued that the fees are reasonable
in comparison to the fees requested by the defendant
for this action. However, the court cannot award fees
which have absolutely no documentation that could
follow the twelve Johnson factors . . . . The support
that the plaintiff has submitted for attorney’s fees is so
lacking in detail that no award can be made for attor-
ney’s fees for the plaintiff. Thus, the court denies the
motion for attorney’s fees by the plaintiff.’’ (Citations
omitted; footnotes added.)

Upon our careful review of the record, we conclude
that the court did not abuse its discretion in denying
the plaintiff’s motion for attorney’s fees. Although the
plaintiff provided broad descriptions of the services

14 In the plaintiff’s affidavit, she averred: ‘‘Attorney Winans of Christopher
G. Winans, P.C. represented me in this matter from May 2010 to March 2011
(approx 1 year). I paid an initial retainer of $2,500. The retainer agreement
(a true and accurate copy of which is attached as [e]xhibit 4) quotes an
hourly rate of $250. Attorney Winans was heavily involved in the pursuit of
discovery in this matter and assisted me with trial preparation. I paid Attor-
ney Winans a total of $20,000.’’

15 In the plaintiff’s affidavit, she averred: ‘‘Attorney Jay Sexton represented
me in filing a [p]etition for [c]ertification to the Supreme Court in 2019. I
paid Attorney Sexton an initial retainer of $5000. A true and accurate [copy]
of the retainer agreement is attached as [e]xhibit 6. I paid Attorney Sexton
a total of $11,719.’’
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rendered by each attorney, she did not, for example,
provide itemized invoices or submit any affidavits or
other testimony from the attorneys to demonstrate with
sufficient detail that they had provided particular ser-
vices. She thus left the trial court to rely solely on her
representations in her affidavit, her brief descriptions
of the attorney’s services, and the retainer letters
appended as exhibits. This evidentiary showing renders
her motion for attorney’s fees little more than ‘‘a bare
request’’ for the fees listed. See Smith v. Snyder, supra,
267 Conn. 480. In sum, we conclude that the court did
not abuse its discretion in denying the plaintiff’s motion
for attorney’s fees.

2

We next address the plaintiff’s claim that the court
erred in denying her request for costs, which was
embedded in her motion for attorney’s fees. Specifi-
cally, the plaintiff argues that the court erred in (1)
finding that she provided insufficient supporting docu-
mentation to substantiate her request and (2) favoring
‘‘form over function’’ by denying her request on the
basis that she did not submit it as a bill of costs. We
discern no error.

First, the plaintiff incorrectly argues that the award
of ‘‘costs’’ to the prevailing party under the parties’
contract is, in her words, ‘‘unconditional and unlim-
ited.’’ At the outset, the plaintiff appears to include
litigation expenses in her use of the term ‘‘costs.’’
Although the parties’ contract entitled the prevailing
party to the recovery of ‘‘costs’’; see footnote 4 of this
opinion; ‘‘costs’’ and ‘‘litigation expenses’’ are not the
same. ‘‘The law expects parties to bear their own litiga-
tion expenses, except where the legislature has dictated
otherwise by way of statute. . . . Costs are the crea-
ture of statute . . . and unless the statute clearly pro-
vides for them courts cannot tax them.’’ (Internal quota-
tion marks omitted.) Boczer v. Sella, 113 Conn. App. 339,
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343, 966 A.2d 326 (2009); see also Levesque v. Bristol
Hospital, Inc., 286 Conn. 234, 262, 943 A.2d 430 (2008)
(‘‘costs are a creature of statute, and, therefore, a court
may not tax a cost unless it is clearly empowered to
do so’’). ‘‘[T]he term ‘costs’ is a term of art having a
limited, well-defined legal meaning as statutory allow-
ances to a prevailing party in a judicial action in order
to reimburse him or her for expenses incurred in prose-
cuting or defending the proceeding. . . . Costs are not
synonymous with expenses. Because ‘costs’ are limited
to necessary expenses, they may not include everything
that a party spends to achieve victory; rather, the term
‘expenses’ refers to those expenditures made by a liti-
gant in connection with an action that are normally not
recoverable from the opponent but must be borne by
the litigant absent a special statute or the exercise of
judicial discretion.’’ (Emphasis omitted.) Yeager v. Alv-
arez, supra, 134 Conn. App. 121. Relatedly, contrary to
the plaintiff’s position, the fact that the contract is silent
as to what evidentiary burden a prevailing party bears
in seeking the recovery of costs does not mean that no
such burden exists as a matter of law.

Second, to the extent that the plaintiff relies on Prac-
tice Book § 18-5,16 which establishes the general proce-
dure in connection with a prevailing party’s filing of a
bill of costs in civil cases, the plaintiff’s reliance is
misplaced. See Triangle Contractors, Inc. v. Young, 20
Conn. App. 218, 221, 565 A.2d 262, cert. denied, 213

16 Practice Book § 18-5 provides in relevant part: ‘‘(a) Except as otherwise
provided in this section, costs may be taxed by the clerk in civil cases
fourteen days after the filing of a written bill of costs provided that no
objection is filed. If a written objection is filed within the fourteen day
period, notice shall be given to the clerk to all appearing parties of record
of the date and time of the clerk’s taxation. The parties may appear at such
taxation and have the right to be heard by the clerk.

‘‘(b) Either party may move the judicial authority for a review of the
taxation by the clerk by filing a motion for review of taxation of costs within
twenty days of the issuance of the notice of taxation by the clerk. . . .’’
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Conn. 810, 568 A.2d 795 (1989) (construing Practice
Book § 412 (now § 18-5)). Simply stated, the plaintiff
did not file a bill of costs with the court, which would
have set into motion the procedure applicable to such
a filing. Having failed to file a bill of costs, the plaintiff
cannot now complain that the court failed to follow the
procedure relating thereto.

Finally, in her principal appellate brief, the plaintiff
does not include any analysis as to the costs she was
seeking to recover, the authority pursuant to which
they are taxable, and how the documentation she sub-
mitted to the court was sufficient to support the
requested award. See Boczer v. Sella, supra, 113 Conn.
App. 343 (‘‘[c]osts are the creature of statute . . . and
unless the statute clearly provides for them courts can-
not tax them’’ (internal quotation marks omitted)).
‘‘ ‘Both this court and our Supreme Court ‘‘repeatedly
have stated that [w]e are not required to review issues
that have been improperly presented to this court
through an inadequate brief. . . . Analysis, rather than
mere abstract assertion, is required in order to avoid
abandoning an issue by failure to brief the issue prop-
erly. . . . [F]or this court judiciously and efficiently to
consider claims of error raised on appeal . . . the par-
ties must clearly and fully set forth their arguments in
their briefs. . . . The parties may not merely cite a
legal principle without analyzing the relationship
between the facts of the case and the law cited.’’ . . .
State v. Buhl, 321 Conn. 688, 724, 138 A.3d 868 (2016);
see also Parnoff v. Mooney, 132 Conn. App. 512, 518,
35 A.3d 283 (2011) (‘‘[i]t is not the role of this court to
undertake the legal research and analyze the facts in
support of a claim or argument when it has not been
briefed adequately . . . .’’).’ Seaport Capital Partners,
LLC v. Speer, 202 Conn. App. 487, 489–90, 246 A.3d 77,
cert. denied, 336 Conn. 942, 250 A.3d 40 (2021); see also
Practice Book § 67-4.’’ Onofrio v. Mineri, 207 Conn.
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App. 630, 637, 263 A.3d 857 (2021). As a result, we
conclude that this claim is inadequately briefed, and
we decline to address it further.

The judgment is affirmed.

In this opinion the other judges concurred.

JOHN DOE ET AL. v. BRUCE BEMER ET AL.
(AC 44555)

Moll, Suarez and Vertefeuille, Js.

Syllabus

The plaintiffs, who were allegedly victims of sexual contact with and exploi-
tation by the defendant while they were minors, sought to recover
damages from the defendant for, inter alia, assault and battery. Prior
to trial, the parties entered into confidential settlement agreements,
which included waiver provisions that provided that, in the event of a
default by the defendant, the parties consented to the reinstatement of
the action to the docket to enforce the agreements and waived any
objection to the trial court’s continuing jurisdiction beyond four months
otherwise proscribed by statute (§ 52-212a). In accordance with the
settlement agreements, the plaintiffs withdrew the action in November,
2019. In April, 2020, the defendant failed to make a payment pursuant
to the agreements, and the plaintiffs filed a motion to restore the action
to the docket. The defendant objected, claiming that his performance
was excused due to breaches of the settlement agreements by the plain-
tiffs and their counsel. The court denied the plaintiffs’ motion to restore
and, thereafter, denied the plaintiffs’ motions for reargument/reconsider-
ation, and the plaintiffs appealed to this court. The trial court thereafter
marked off the plaintiffs’ motion to enforce the settlement agreements,
stayed the proceedings, and denied their motion to reconsider, and the
plaintiffs filed an amended appeal. Held:

1. The trial court did not abuse its discretion in denying the plaintiffs’ motion
to restore the case to the docket: although the basis for the court’s
ruling was ambiguous, as it was not clear whether the court found that
it did not have the power to grant the plaintiffs’ untimely motion to
restore because the plaintiffs failed to demonstrate fraud or whether it
exercised its discretion in denying the motion because it determined
the matter was not amenable to summary disposition and should be
adjudicated in a breach of contract action, the plaintiffs did not seek
an articulation of the court’s decision and, thus, this court assumed the
court acted properly; moreover, contrary to the plaintiffs’ claim that the
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court ignored the settlement agreements’ four month waiver provisions
in denying the motion to restore, the court specifically referenced that
provision and never found as a predicate to the application of the waiver
provisions that the defendant was in default; furthermore, the parties
remained free to bring a separate action for breach of contract to address
their claims.

2. The trial court did not abuse its discretion in denying the plaintiffs’
amended motion to reargue and reconsider its denial of their motion
to restore the case to the docket, this court having determination that
the trial court properly denied the plaintiffs’ motion to restore; the court
reasonably could have rejected the plaintiffs’ argument that the waiver
provisions applied, as both the plaintiffs and the defendant claimed a
breach of the agreements by the other and the court had been presented
with conflicting evidence and arguments on that issue.

3. The plaintiffs could not prevail on their claim that the trial court improperly
failed to hold a hearing in accordance with Audubon Parking Associates
Ltd. Partnership v. Barclay & Stubbs, Inc. (225 Conn. 804), as that case
was inapplicable to the facts of this case: as the court did not abuse its
discretion in denying the plaintiffs’ motion to restore the matter to the
docket, its failure to conduct a hearing to make findings as to the
enforceability of the settlement agreements was not improper, as the
court could not have conducted a hearing on a matter that had been
erased from the docket.

4. The plaintiffs could not prevail on their claim that the trial court lacked
the authority to refuse to rule on their motion to enforce the settlement
agreements; the case had not been restored to the docket and, thus,
there was no pending matter in which the plaintiffs properly could file
a motion to enforce the settlement agreements.

5. This court declined to review the plaintiffs’ claim that the trial court
improperly denied their motion to set aside the appellate stay and to
order enforcement of the settlement agreements, as this court had denied
the relief requested in the plaintiffs’ motion for review of the denial of
their motion to terminate the appellate stay.

Argued May 16—officially released October 4, 2022

Procedural History

Action to recover damages for, inter alia, assault and
battery, and for other relief, brought to the Superior
Court in the judicial district of Hartford and transferred
to the judicial district of Fairfield, where the action
was withdrawn as to the defendant William Trefzger;
thereafter, the plaintiffs withdrew the action in accor-
dance with the parties’ settlement agreements; subse-
quently, the court, Welch, J., denied the plaintiffs’
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motions to restore the action to the docket and for
reargument and reconsideration and their amended
motion for reargument and reconsideration, and the
named plaintiff et al. appealed to this court; thereafter,
the trial court failed to adjudicate the motion of the
named plaintiff et al. to enforce the settlement agree-
ments, denied their motion for reconsideration relating
to the disposition of their motion to enforce the settle-
ment agreements, and denied their motion to terminate
the appellate stay, and the named plaintiff et al. filed
an amended appeal. Affirmed.

Kevin C. Ferry, with whom, on the brief, was Mon-
ique Foley, for the appellants (named plaintiff et al.).

Wesley W. Horton, with whom were Brendon P. Lev-
esque, and, on the brief, Ryan P. Barry, for the appellee
(named defendant).

Opinion

SUAREZ, J. The plaintiffs John Doe and Bob Doe,1

who had brought an action against the defendant Bruce
Bemer2 that had been withdrawn in accordance with
settlement agreements of the parties, appeal from the
judgment of the trial court denying their motion for an
order restoring the action to the docket (motion to
restore) and from the court’s denials of their motion
for reargument and reconsideration and amended
motion for reargument and reconsideration. The plain-
tiffs also filed an amended appeal challenging the
court’s failure to adjudicate and marking off their
motion to enforce the settlement agreements, its denial

1 Adam Doe also was a plaintiff at trial but is not involved in this appeal.
In this opinion, we refer to John Doe and Bob Doe collectively as the
plaintiffs or individually by the pseudonyms designated in the amended
complaint and as ordered by the court. See Practice Book § 11-20A (h).

2 William Trefzger also was named as a defendant, but the action subse-
quently was withdrawn as against him. Therefore, our references in this
opinion to the defendant are to Bemer.
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of their motion for reconsideration relating to the dispo-
sition of their motion to enforce the settlement agree-
ments, and the denial of their motion to terminate an
appellate stay. On appeal, the plaintiffs claim that (1)
the denial of their motion to restore constituted harmful
error, (2) the denial of their motion to reconsider the
denial of their motion to restore was clearly erroneous,
(3) the hearing on their motion to restore was inade-
quate and the court improperly failed to hold a hearing
‘‘with testimony from witnesses regarding the enforce-
ability of the agreements’’ in accordance with Audubon
Parking Associates Ltd. Partnership v. Barclay &
Stubbs, Inc., 225 Conn. 804, 626 A.2d 729 (1993) (Audu-
bon), (4) the court did not have the authority to refuse to
rule on the plaintiffs’ motion to enforce the settlement
agreements, and (5) the court improperly refused to
grant their motion to terminate an appellate stay and
to order enforcement of the settlement agreements. We
disagree with the plaintiffs and affirm the judgment of
the court.

The following facts and procedural history are rele-
vant to our resolution of the plaintiffs’ claims on appeal.
On April 27, 2017, the plaintiffs commenced an action
against the defendant in connection with the defen-
dant’s alleged sexual contact with and exploitation of
the plaintiffs while they were minors. In an amended
complaint, the plaintiffs alleged claims against the
defendant for assault and battery, reckless and wanton
conduct, and intentional infliction of emotional distress.
Their case was one of nine cases against the defendant
that had been consolidated.

The parties subsequently entered into confidential
settlement agreements. Those agreements contained
similar confidentiality clauses that required the parties
not to ‘‘disclose or cause to be disclosed any of the
terms of [the] [s]ettlement [a]greement, directly or indi-
rectly . . . .’’ Each agreement also contained a clause



Page 48A CONNECTICUT LAW JOURNAL October 4, 2022

508 OCTOBER, 2022 215 Conn. App. 504

Doe v. Bemer

titled ‘‘Consent to Reinstate Action to the Docket’’
(waiver provisions). The waiver provisions provided in
relevant part: ‘‘In the event of a default by [the defen-
dant] the parties hereto consent to the reinstatement
of the civil action to the [c]ourt’s [d]ocket solely for
purposes of enforcing this [s]ettlement [a]greement
against the defaulting party and the entry of the [j]udg-
ment under the terms indicated above. The parties
hereby waive any and all objection to the [c]ourt’s con-
tinuing jurisdiction pursuant to [Practice Book] § 17-4
and [General Statutes (Rev. to 2019)] § 52-212a3 and
otherwise waive any objection based upon the four
month limitation otherwise prescribed by the [r]ules of
[p]ractice and the . . . [s]tatutes, solely for the pur-
poses of entry of the stipulated judgment.’’ (Footnote
added.)

In light of the settlement agreements, on November
15, 2019, the plaintiffs filed a withdrawal of the action,
which indicated that they were withdrawing the action
‘‘as to all defendants without costs to any party.’’ There-
after, on November 20, 2019, the defendant filed a
motion to file documents under seal, which was granted
by the court in an order dated December 9, 2019. That
same day, the court issued the following order: ‘‘As this
case has been reported settled, case flow is directed
to place this case on the settled but not withdrawn list
for May 1, 2020.’’

On April 27, 2020, after the defendant failed to make a
second payment pursuant to the settlement agreements,
the plaintiffs filed the motion to restore that is the
subject of this appeal, asking the court to restore the
matter to the docket. According to the plaintiffs, the
December 9, 2019 order of the court placing the ‘‘case
on the settled but not withdrawn list’’ rescinded their

3 Our references in this opinion to § 52-212a are to the 2019 revision of
the statute.
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prior withdrawal of the action and ‘‘ordered this matter
as still pending, with the matter currently scheduled to
be withdrawn on or about May 1, 2020.’’ (Emphasis
omitted.) The plaintiffs, thus, argued, on the one hand,
that the matter was still pending and, on the other hand,
that it should be restored to the docket.

The defendant filed an objection to the motion to
restore in which he explained that the second payment
was not made as a result of breaches of the settlement
agreements. Specifically, the defendant claimed that the
plaintiffs’ counsel breached the settlement agreement
pertaining to John Doe by publicizing certain informa-
tion about the agreement on counsel’s website and that
Bob Doe breached his settlement agreement with the
defendant by disclosing the settlement to his real estate
attorney. For that reason, the defendant claimed, his
performance under the settlement agreements was
excused and, thus, he was not in default. The defendant
also argued that, pursuant to § 52-212a, the court lacked
jurisdiction to restore the case to the docket because
the motion to restore was filed more than four months
after the case was withdrawn, and that the court could
not have placed the case on the settled but not with-
drawn docket in December, 2019, when the case already
had been withdrawn in November, 2019. In response
to the defendant’s jurisdictional argument, the plaintiffs
argued that, pursuant to the waiver provisions in the
agreements, the parties expressly had waived the four
month requirement of § 52-212a in the case of a default
by the defendant.

A remote hearing on the motion to restore and the
objection thereto was held on October 5, 2020. The
court commenced the hearing by asking counsel for
the parties whether, based on the exhibits4 that were

4 The settlement agreements entered into by the parties were admitted
as exhibits at the hearing.
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filed, they agreed that there were settlement agree-
ments filed and signed by all parties, to which each
counsel responded in the affirmative. At the hearing
and in their subsequent posttrial motions, the parties
accused each other of having breached the settlement
agreements. The plaintiffs allegedly breached due to
the online publication of information concerning the
settlement of John Doe’s case by his attorney in January,
2020, and because of a disclosure made by Bob Doe to
his real estate attorney. The defendant allegedly
breached as a result of certain documents filed by his
attorney with the court after the settlements had
become effective, including a case flow request filed
on November 9, 2019, which indicated that the matter
had settled.

In an order dated December 30, 2020, the court ren-
dered judgment denying the plaintiffs’ motion to
restore. After citing case law concerning the finality of
withdrawals, the four month time limitation for filing
motions to restore a case to the docket under § 52-212a,
and the power of a court to vacate or open a judgment
beyond the four month period when the judgment is
obtained by fraud, duress, or mutual mistake, the court
stated: ‘‘The court has carefully reviewed the pleadings,
memoranda, exhibits, and the transcript of the remote
hearing. The court finds that the parties entered into
private mediation and, as a result of the mediation,
agreed to resolve all issues [that] were the subject of this
litigation. The parties executed thorough and extensive
agreements outlining the parties’ rights and obligations.
As a result of the private mediation and the execution
of the agreements, the plaintiffs filed a withdrawal of
the action. The court finds that the defendant’s motion
to seal [the] file shortly after the withdrawal or the
court’s order dated December 9, 2019, did not restore
the case to the court’s docket. ‘‘‘[T]he motion to restore
a case to the docket is the vehicle to open a withdrawal
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. . . .’’’ Law Offices of Frank N. Peluso, P.C. v. Cotrone,
178 Conn. App. 415, 421, 175 A.3d 613 (2017). As to the
plaintiffs’ motion to restore, the parties have argued
extensively that the parties entered into certain agree-
ments. The plaintiffs and the defendant each claim that
the other has materially breached the agreement[s] in
various ways. Each party claims a breach of contract.’’
The court concluded that it had not been provided with
a legal basis on which it could restore the case to
the docket.

On January 19, 2021, the plaintiffs filed a motion for
reargument and reconsideration of the denial of their
motion to restore, claiming that the court misappre-
hended the pertinent facts and overlooked principles
of law in denying the motion to restore. On that same
day, the plaintiffs also filed a motion to enforce the
settlement agreements and for the court to render judg-
ment in accordance with the terms of those agreements.

The plaintiffs’ January 19, 2021 motion for reargu-
ment and reconsideration of the denial of the motion
to restore was denied by the court without explanation
by an order dated February 16, 2021. Prior to that ruling,
the plaintiffs had filed an amended motion for reargu-
ment and reconsideration to correct a scrivener’s error
in their first motion for reargument and reconsidera-
tion. In an order dated February 22, 2021, the court
addressed the second motion, stating: ‘‘The motion for
reargument/reconsideration was denied on [February
16, 2021]. See [prior] order . . . .’’ Thereafter, on Feb-
ruary 25, 2021, the plaintiffs filed an appeal with this
court challenging the denial of their motion to restore,
as well as the denials of their motions for reargument
and reconsideration.

The trial court subsequently issued two orders related
to the plaintiffs’ motion to enforce the settlement agree-
ments. In an order dated March 2, 2021, the court stated:
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‘‘The court has been advised that an appeal has been
filed in this matter. . . . Accordingly, the motion which
was marked take the papers on [February 1, 2021] is
marked off.’’ In an order dated March 15, 2021, the court
stated: ‘‘The plaintiff[s] marked the motion for [an]
order [to enforce the settlement agreements] . . .
‘take papers’ on the March 12, 2021 short calendar. . . .
Pursuant to Practice Book § 61-11, ‘[i]f an appeal is
filed, such proceedings shall be stayed until the final
determination of the cause.’ ’’ On March 5, 2021, the
plaintiffs also filed a motion for reconsideration of the
court’s order marking off their motion to enforce the
settlement agreements and failing to adjudicate the
motion, which the court denied in a similar order
explaining that the proceedings had been stayed in light
of the pending appeal. Thereafter, on March 23, 2021,
the plaintiffs filed a motion for termination of the appel-
late stay, which the court denied. On April 5, 2021, they
filed an amended appeal challenging the court’s failure
to adjudicate their motion for an order to enforce the
settlement agreements, their motion for reconsidera-
tion thereof, and the court’s denial of their motion to
terminate the appellate stay. Additional facts and proce-
dural history will be set forth as necessary.

I

The plaintiffs’ first claim on appeal concerns the
court’s denial of their motion to restore the case to the
docket. Specifically, the plaintiffs claim that the denial
of their motion to restore constituted harmful error,
and they raise a number of arguments in support of
that claim. Before we reach the merits of those argu-
ments, we first set forth our standard of review of the
trial court’s denial of the motion to restore and general
principles governing such motions.

‘‘This court has stated previously that [t]he question
of whether a case should be restored to the docket is
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one of judicial discretion5 . . . therefore, we review a
court’s denial of a motion to restore a case to the docket
for abuse of that discretion. . . . Discretion means a
legal discretion, to be exercised in conformity with the
spirit of the law and in a manner to subserve and not
to impede or defeat the ends of substantial justice. . . .
Inherent in the concept of judicial discretion is the
idea of choice and a determination between competing
considerations. . . . A court’s discretion must be
informed by the policies that the relevant statute is
intended to advance. . . . When reviewing claims
under an abuse of discretion standard, the unquestioned
rule is that great weight is due to the action of the trial
court. . . . Under that standard, we must make every
reasonable presumption in favor of upholding the trial
court’s ruling, and only upset it for a manifest abuse
of discretion. . . . [Our] review of such rulings is lim-
ited to the questions of whether the trial court correctly
applied the law and reasonably could have reached
the conclusion that it did.’’ (Citations omitted; footnote
added; internal quotation marks omitted.) Palumbo v.
Barbadimos, 163 Conn. App. 100, 110–11, 134 A.3d
696 (2016).

‘‘The right of a plaintiff to withdraw his action before
a hearing on the merits, as allowed by [General Statutes]
§ 52-80, is absolute and unconditional. Under [the] law,
the effect of a withdrawal, so far as the pendency of

5 In their brief, the plaintiffs cite this principle—that the question of restor-
ing a case to the docket is one of judicial discretion—but then cite the
clearly erroneous and plenary standards of review and argue that, because
no findings of fact were made by the trial court, our review of the court’s
denial of their motion to restore is plenary. The plaintiffs are incorrect in
this assertion, as it is well established that an abuse of discretion standard
applies to a trial court’s decision granting or denying a motion to restore.
See Palumbo v. Barbadimos, 163 Conn. App. 100, 110, 134 A.3d 696 (2016);
Banziruk v. Banziruk, 154 Conn. App. 605, 611, 109 A.3d 494 (2015); Travel-
ers Property Casualty Co. of America v. Twine, 120 Conn. App. 823, 826,
993 A.2d 470 (2010); Chartouni v. DeJesus, 107 Conn. App. 127, 128, 944
A.2d 393, cert. denied, 288 Conn. 902, 952 A.2d 809 (2008).
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the action is concerned, is strictly analogous to that
presented after the rendition of a final judgment or the
erasure of the case from the docket. . . . The court
unless [the action] is restored to the docket cannot
proceed with it further . . . . [I]f the parties should
stipulate that despite the withdrawal the case should
continue on the docket, or if it should be restored on
motion of the plaintiff and the defendant should there-
after expressly or by implication waive any claim of
lack of jurisdiction, the court could properly proceed
with it.’’ (Citation omitted; internal quotation marks
omitted.) Daigneault v. Consolidated Controls Corp./
Eaton Corp., 89 Conn. App. 712, 714–15, 875 A.2d 46,
cert. denied, 276 Conn. 913, 888 A.2d 83 (2005), cert.
denied, 546 U.S. 1217, 126 S. Ct. 1434, 164 L. Ed. 2d
137 (2006).

A ‘‘motion to restore a case to the docket is the
vehicle to open a withdrawal, while the motion to open
is the vehicle to open judgments.’’ (Internal quotation
marks omitted.) Law Offices of Frank N. Peluso, P.C.
v. Cotrone, supra, 178 Conn. App. 421. Pursuant to § 52-
212a, a civil judgment may be opened or set aside only
within four months of the date of the judgment, unless
the parties waive the four month provision. That statute
‘‘is applicable not only to the opening of a case that
has proceeded to judgment but also to the restoration
of a withdrawn case. . . . Accordingly, a motion to
restore a withdrawn case is seasonable only if it is
filed within four months of the withdrawal.’’ (Citation
omitted; internal quotation marks omitted.) Id., 422. ‘‘It
is [also] well established that [a] judgment rendered
may be opened after the four month limitation . . . if
it is shown that the judgment was obtained by fraud,
in the absence of actual consent, or because of mutual
mistake. . . . [Because] [t]his court has concluded that
withdrawals are analogous to final judgments . . .
§ 52-212a and its exceptions for fraud, lack of actual
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consent and mutual mistake apply to restoring cases
to the docket as well as to opening final judgments.’’
(Citations omitted; internal quotation marks omitted.)
Davis v. Hebert, 105 Conn. App. 736, 740, 939 A.2d
625 (2008).

With these principles in mind, we turn to the court’s
decision denying the plaintiffs’ motion to restore. In its
decision, the court thoroughly outlined the arguments
raised by the parties in relation to the motion to restore,
including the plaintiffs’ claim that the parties explicitly
had ‘‘agreed to reserve the court’s jurisdiction past the
usual four month period in case of a default by the
defendant.’’ The court stated that it ‘‘carefully reviewed
the pleadings, memoranda, exhibits, and the transcript
of the remote hearing,’’ at which the plaintiffs also
argued that the defendant had engaged in fraudulent
conduct following the settlements. After explaining the
procedural posture of the case, including the private
mediation entered into by the parties, the thorough and
extensive settlement agreements executed by them, and
the plaintiffs’ withdrawal of the action, the court found
that, with respect to the motion to restore, ‘‘[t]he plain-
tiffs and the defendant each claim[ed] that the other
[had] materially breached the agreement[s] in numer-
ous ways.’’ It concluded that it had not been provided
with a legal basis on which to restore the case to the
docket and denied the motion to restore.

Affording every reasonable presumption in favor of
upholding the court’s ruling, we cannot conclude that
the court abused its discretion in denying the plaintiffs’
motion to restore. We first note that the basis for the
court’s ruling is ambiguous. The court set forth the
relevant law concerning withdrawals and motions to
restore, including the four month period under § 52-
212a in which a motion to restore must be filed to be
seasonable, the fact that restoring a case to the docket
is a matter of judicial discretion, and the court’s power
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to open any judgment after the four month period that
has been obtained by fraud, duress, or mutual mistake.
Thereafter, the court concluded that it had not been
provided with a basis on which to open the judgment.
It is not entirely clear from that statement whether the
court found that it did not have the power to grant the
untimely motion to restore because the plaintiffs had
failed to demonstrate fraud6 by the defendant or
whether the court simply exercised its discretion in
denying the motion because it determined that the mat-
ter was not amenable to summary disposition and
should be adjudicated in a breach of contract action.

6 In their appellate brief, the plaintiffs argue that ‘‘[t]he defendant’s fraudu-
lent tactics . . . afforded the trial court the ability to restore the case to
the docket.’’ In their motion to restore, the plaintiffs did not seek to restore
the case to the docket on the basis of fraud, nor did they raise the issue of
fraud in their posthearing memorandum. At the October 5, 2020 hearing,
the plaintiffs’ counsel made one reference to fraud, arguing, in a conclusory
fashion, that the conduct of the defendant in asking the plaintiffs to consent
to the release of a prejudgment remedy ‘‘securing . . . payment [to the
plaintiffs] knowing that they weren’t going to pay [the plaintiffs]’’ constituted
fraud. In its decision denying the motion to restore, the court did not address
the issue of fraud beyond noting the general rule that a judgment may be
opened beyond the four month period when it is obtained by fraud, duress,
or mutual mistake.

One of the grounds raised by the plaintiffs in their motion for reargument
and reconsideration was that the court had failed to address the issue of
fraud in its decision. On the basis of the limited record before us, it is not
clear that the plaintiffs placed the issue of fraud squarely before the court.
Inasmuch as the plaintiffs raised the issue distinctly in the motion for reargu-
ment and reconsideration, we observe that the purpose of such a motion
is not to assert newly raised claims. ‘‘Motions for reargument and motions
for reconsideration are nearly identical in purpose. [T]he purpose of a reargu-
ment is . . . to demonstrate to the court that there is some decision or
some principle of law which would have a controlling effect, and which has
been overlooked, or that there has been a misapprehension of facts. . . .
A reconsideration implies reexamination and possibly a different decision
by the [court] which initially decided it. . . . [A] reconsideration hearing
involves consideration of the trial evidence in light of outside factors such
as new law, a miscalculation or a misapplication of the law. . . . [Reargu-
ment] also may be used to address alleged inconsistencies in the trial court’s
memorandum of decision as well as claims of law that the [movant] claimed
were not addressed by the court. . . . [A] motion to reargue [however] is
not to be used as an opportunity to have a second bite of the apple or to
present additional cases or briefs which could have been presented at the
time of the original argument.’’ (Citation omitted; footnote omitted; internal
quotation marks omitted.) Antonio A. v. Commissioner of Correction, 205
Conn. App. 46, 74–75, 256 A.3d 684, cert. denied, 339 Conn. 909, 261 A.3d
744 (2021). In light of the foregoing, we cannot say that the court abused
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‘‘As a general matter, it is incumbent on the appellant
to provide an adequate record for review. See Practice
Book § 61-10; Gladstone, Schwartz, Baroff & Blum v.
Hovhannissian, 53 Conn. App. 122, 127, 728 A.2d 1140
(1999). To the extent that the court’s decision is ambigu-
ous . . . it was [the appellant’s] responsibility to seek
to have it clarified.’’ (Internal quotation marks omitted.)
DiRienzo Mechanical Contractors, Inc. v. Salce Con-
tracting Associates, Inc., 122 Conn. App. 163, 169, 998
A.2d 820, cert. denied, 298 Conn. 910, 4 A.3d 831 (2010).
‘‘[O]ur appellate courts often have recited, in a variety
of contexts, that, in the face of an ambiguous or incom-
plete record, we will presume, in the absence of an
articulation, a trial court acted correctly, meaning that
it undertook a proper analysis of the law and made
whatever findings of the facts were necessary. See, e.g.,
Bell Food Services, Inc. v. Sherbacow, 217 Conn. 476,
482, 586 A.2d 1157 (1991) ([if] an appellant has failed
to avail himself of the full panoply of articulation and
review procedures, and absent some indication to the
contrary, we ordinarily read a record to support, rather
than to contradict, a trial court’s judgment).’’ (Emphasis
in original; internal quotation marks omitted.) Zaniew-
ski v. Zaniewski, 190 Conn. App. 386, 396–97, 210 A.3d
620 (2019). In the present case, the plaintiffs did not
seek an articulation of the court’s decision. Thus, in
the absence of a motion for articulation, we assume
that the court acted properly. See Fitzgerald v. Fitzger-
ald, 61 Conn. App. 162, 164, 763 A.2d 669 (2000).7

its discretion by failing to conclude that the motion to restore should be
granted because of any allegedly fraudulent conduct of the defendant.

7 Similarly, in Stamford v. Ten Rugby Street, LLC, 164 Conn. App. 49, 55
n.5, 137 A.3d 781, cert. denied, 321 Conn. 923, 138 A.3d 284 (2016), this
court held: ‘‘Pursuant to Practice Book § 61-10 (b), ‘this court will not decline
to review a claim on appeal solely on the basis of a party’s failure to seek
an articulation.’ . . . This court has previously stated that this section does
not absolve a defendant of that defendant’s duty to preserve the record or
prevent the court from declining to review a claim where the record is
inadequate for reasons other than the failure to seek an articulation. . . .
As we stated in Gordon v. Gordon, 148 Conn. App. 59, 67–68, 84 A.3d 923
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The plaintiffs’ primary argument8 challenging the
court’s denial of their motion to restore is that the court
‘‘improperly ignored the clear and unambiguous waiver
of the four month rule contained in the settlement agree-
ments, which enabled it to restore the case to the
docket.’’ That argument fails for two reasons. First, the
court specifically referenced that claim in its decision
denying the motion to restore. Given the court’s finding

(2014), ‘[t]he record contains no findings by the court with regard to the
defendant’s claim. . . . Cognizant that we must make every reasonable
presumption in favor of the correctness of the court’s decision . . . we are
left to conclude on the basis of our review of the limited record provided
that the court acted reasonably . . . .’ ’’ (Citations omitted.)

8 The plaintiffs also argue that the present case is akin to Rosado v.
Bridgeport Roman Catholic Diocesan Corp., 276 Conn. 168, 192, 884 A.2d
981 (2005), in which our Supreme Court addressed the question of whether
this court ‘‘properly conclude[d] that the four month limitation period of
§ 52-212a deprived the trial court of the authority to restore the withdrawn
cases to the docket . . . ?’’ In concluding that the trial court had such
authority under the circumstances of that case, our Supreme Court stated:
‘‘We conclude that § 52-212a did not preclude the trial court from restoring
the withdrawn cases to the docket because the court had continuing jurisdic-
tion over those cases for the limited purpose of adjudicating [a] claim
regarding . . . sealed documents.’’ Id., 211. In making its decision, the court
relied, in part, on the well settled rule ‘‘that a trial court retains the power
to modify or lift a protective order that it has entered.’’ (Internal quotation
marks omitted.) Id., 214. As the court explained: ‘‘Because protective orders
operate like injunctions and have the same purpose and effect, and because
courts have inherent power to revisit protective orders or injunctions when
a change in circumstances or pertinent law makes it equitable to do so, we
see no reason why a protective order that remains in effect more than four
months after judgment or withdrawal should be treated any differently, for
purposes of § 52-212a, than an injunction that survives that four month
period. We conclude, therefore, that, just as a court has continuing jurisdic-
tion to vacate or to modify an injunction after the four month limitation
period of § 52-212a has expired, so, too, does a court have continuing jurisdic-
tion to vacate or to modify a protective order after the expiration of that
limitation period.’’ Id., 215–16. Rosado is clearly distinguishable from the
present case, which does not involve an injunction, protective order, or
other order that is equitable in nature. Moreover, the continuing jurisdiction
of the trial court in Rosado was for the limited purpose of adjudicating a
certain claim. Although the plaintiffs in the present case claim that the trial
court had continuing jurisdiction because a prejudgment remedy was still
in effect, that does not translate into authority to adjudicate any claim
related to the settlement agreements. We, therefore, reject the plaintiffs’
attempt to analogize the present case to Rosado.
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that the parties each were claiming breaches of the
settlement agreements, the court reasonably could have
concluded that the plaintiffs failed to demonstrate the
applicability of the waiver provisions in the settlement
agreements when it stated that it had not been provided
with a basis on which to restore the case to the docket.
That is also evident from the fact that the court never
found that the defendant was in default, which is a
necessary predicate for the waiver provisions to apply.

Moreover, the problem with the plaintiffs’ argument
is that it assumes the applicability of the waiver provi-
sions, namely, that the defendant breached or was in
default of the settlement agreements. The issue of
whether the waiver provisions applied, however, is far
from settled. If, as the defendant claims, the plaintiffs,
through their attorney and through Bob Doe’s communi-
cation with his real estate agent, breached the confiden-
tiality provisions of the agreements and if that occurred
prior to the defendant’s nonpayment and other claimed
breaches of the agreements, the defendant may have
been relieved of his obligations under the agreements.
In turn, if the defendant was not in default, the waiver
provisions of those agreements would not apply to
excuse the plaintiffs’ filing of the motion to restore
beyond the statutory four month period. The court
found that ‘‘[e]ach party claims a breach of contract,’’
and this finding is clearly supported by the record. The
issue of whether the actions of the plaintiffs’ attorney
and Bob Doe violated the confidentiality provisions of
the agreements, which will require a careful examina-
tion of the settlement agreements and a determination
of, inter alia, whether counsel was bound by the confi-
dentiality provision9 of John Doe’s agreement or

9 The issue of whether the plaintiffs’ counsel was bound by John Doe’s
settlement agreement with the defendant stems from the fact that the plain-
tiffs’ attorney had signed the agreement. Above his signature line it reads,
‘‘Approved as to Form and Agreed as to Paragraph 9.’’ Paragraph 9 of
the agreement provides in relevant part that, by executing the settlement
agreement, the plaintiffs’ counsel represented that there were ‘‘no other
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whether his actions constituted a violation under an
agency theory, is complex. Accordingly, we cannot con-
clude on the record before us that the court acted in
clear abuse of its discretion in denying the motion to
restore.10 The parties are free to bring a separate action
for breach of contract to address their claims.

II

The plaintiffs next claim that the court improperly
denied their amended motion for reargument and recon-
sideration11 of the denial of their motion to restore. We
disagree.

We first set forth our standard of review for this
claim. ‘‘[I]n reviewing a court’s ruling on a motion to
open, reargue, vacate or reconsider, we ask only
whether the court acted unreasonably or in clear abuse
of its discretion. . . . When reviewing a decision for
an abuse of discretion, every reasonable presumption
should be given in favor of its correctness. . . . As

persons or entities having any interest in the [s]ettlement amount.’’ At the
October 5, 2020 hearing, the defendant’s counsel argued that the online
posting by the plaintiffs’ counsel constituted a breach because counsel ‘‘was
bound in his right’’ and as an agent of the plaintiff. The plaintiffs’ counsel
countered that he ‘‘signed as to form and as to paragraph 9 only,’’ and, thus,
that he was not a party to or bound by the agreement, except with respect
to paragraph 9.

10 We also find unavailing the plaintiffs’ claim that ‘‘the trial court was
never without jurisdiction . . . .’’ The plaintiffs base that claim on the trial
court’s order of December 9, 2019, placing the case ‘‘on the settled but not
withdrawn list for May 1, 2020.’’ According to the plaintiffs, the court had
continuing jurisdiction until May 1, 2020. We are not persuaded. The trial
court found that the December 9, 2019 order did not restore the case to the
docket, and we agree with that finding, as the action already had been
withdrawn on November 15, 2019, prior to the issuance of that order. See
generally Law Offices of Frank N. Peluso, P.C. v. Cotrone, supra, 178 Conn.
App. 423–24.

11 We note that the plaintiffs’ amended motion for reargument and recon-
sideration corrected a scrivener’s error in their original motion for reargu-
ment and reconsideration and was identical to the original motion in all
other material respects. For simplicity, we refer to the amended motion for
reargument and reconsideration in addressing this claim.
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with any discretionary action of the trial court . . . the
ultimate [question for appellate review] is whether the
trial court could have reasonably concluded as it did.’’
(Internal quotation marks omitted.) First Niagara
Bank, N.A. v. Pouncey, 204 Conn. App. 433, 440, 253
A.3d 524 (2021); see also footnote 6 of this opinion.

The court summarily denied the plaintiffs’ amended
motion for reargument and reconsideration,12 and the
plaintiffs did not seek an articulation of the basis of
the court’s decision. The plaintiffs argue that the court
overlooked and ignored the language of the waiver pro-
visions in the settlement agreements. We are not per-
suaded.

In its decision denying the motion to restore, the
court specifically referenced the plaintiffs’ argument
regarding the applicability of the waiver provisions in
the case of a default by the defendant, found that the
plaintiffs and the defendant each were claiming
breaches of the settlement agreements by the other,
and concluded that it had not been provided with a
basis on which to restore the case to the docket. On
the basis of its findings, the court reasonably could
have rejected the plaintiffs’ argument that the waiver
provisions applied, especially when each side was
claiming a breach by the other and the court had been
presented with conflicting evidence and arguments on
that issue. In light of our determination that the court
properly denied the plaintiffs’ motion to restore, the
court did not abuse its discretion in denying the plain-
tiffs’ amended motion to reargue and reconsider that
decision. See LendingHome Marketplace, LLC v. Tradi-
tions Oil Group, LLC, 209 Conn. App. 862, 873, 269
A.3d 195 (2022) (‘‘[b]ecause there was no error in the
court’s ruling [denying a motion to open], we also con-
clude that the court did not abuse its discretion in

12 The court also summarily denied their original motion for reargument
and reconsideration.
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denying the defendant’s motion to reargue/recon-
sider’’).

III

The plaintiffs’ next claim is that the court improperly
failed to hold a hearing in accordance with Audubon.
We conclude that Audubon is not applicable to the facts
of this case.

We first set forth our standard of review for this
claim. ‘‘Whether Audubon applies is a pure question of
law to which we apply plenary review. See Gershon v.
Back, 201 Conn. App. 225, 244, 242 A.3d 481 (2020)
(‘[t]he plenary standard of review applies to questions
of law’), cert. granted, 337 Conn. 901, 252 A.3d 364
(2021); Matos v. Ortiz, [166 Conn. App. 775, 791, 144
A.3d 425 (2016)] (explaining that whether Audubon
applies is ‘a pure question of law’).’’ Kinity v. US Banc-
orp, 212 Conn. App. 791, 815, 277 A.3d 200 (2022).

In their appellate brief, the plaintiffs argue that they
were present at the hearing on October 5, 2020, and
ready to provide ‘‘testimony13 regarding the agreements
and the nature and extent of the claimed breaches’’ but
that the court improperly failed or refused ‘‘to hold
a hearing to address the sum and substance of the
agreements and their enforceability. . . . [T]he court
only addressed the first part of Audubon. Specifically,
the court, in its written decision, acknowledges that
the parties unequivocally agree that there was an agree-
ment . . . and that the terms were clear and unambigu-
ous . . . but it never addresse[d] the second part rela-
tive to the enforceability of the agreement. Under
Audubon, the court should have held a hearing, with
testimony and evidence to address the enforceability
of the agreement[s]. In this case, the trial court indicated

13 Our review of the transcript of the October 5, 2020 hearing demonstrates
that the plaintiffs’ counsel never requested to be able to present testimony
from any witnesses.
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that it was taking the papers on [the] plaintiffs’ motion
to restore the case to the docket.’’ (Footnote added.)
They expand on this argument further in their appellate
reply brief, stating: ‘‘Nowhere in Audubon does it stand
for the proposition . . . that ‘where there are other
breach claims being made by both sides’ . . . the case
cannot be restored to the docket or summary enforce-
ment [cannot] take place. . . . Here, the trial court
noted that each party claimed that the other party
breached the terms. As such . . . the parties in this
case were entitled not only to an Audubon hearing, but
restoration to the docket as well as summary enforce-
ment.’’ The plaintiffs are mistaken in their assertion
that Audubon applies to the restoration of a case to
the docket.

This court recently addressed the purpose of an
Audubon hearing in Kinity v. US Bancorp, supra, 212
Conn. App. 791, stating: ‘‘In Audubon, our Supreme
Court shaped a procedure by which a trial court could
summarily enforce a settlement agreement to settle liti-
gation. . . . The court held that ‘a trial court may sum-
marily enforce a settlement agreement within the frame-
work of the original lawsuit as a matter of law when
the parties do not dispute the terms of the agreement.’ ’’
(Citation omitted; emphasis omitted.) Id., 815; see also
Reiner v. Reiner, 190 Conn. App. 268, 270 n.3, 210 A.3d
668 (2019) (‘‘[a] hearing pursuant to Audubon . . . is
conducted to decide whether the terms of a settlement
agreement are sufficiently clear and unambiguous so as
to be enforceable as a matter of law’’ (citation omitted;
internal quotation marks omitted)). In Reiner v. Reiner,
supra, 268, we further stated: ‘‘A trial court has the
inherent power to enforce summarily a settlement
agreement as a matter of law when the terms of the
agreement are clear and unambiguous. . . . Agree-
ments that end lawsuits are contracts, sometimes
enforceable in a subsequent suit, but in many situations
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enforceable by entry of a judgment in the original suit.
. . . Summary enforcement is not only essential to the
efficient use of judicial resources, but also preserves
the integrity of settlement as a meaningful way to
resolve legal disputes. When parties agree to settle a
case, they are effectively contracting for the right to
avoid a trial. . . . Nevertheless, the right to enforce
summarily a settlement agreement is not unbounded.
The key element with regard to the settlement agree-
ment in Audubon . . . [was] that there [was] no factual
dispute as to the terms of the accord. Generally, [a]
trial court has the inherent power to enforce summarily
a settlement agreement as a matter of law [only] when
the terms of the agreement are clear and unambiguous
. . . and when the parties do not dispute the terms of
the agreement.’’14 (Citations omitted; internal quotation
marks omitted.) Id., 276–77. An Audubon hearing typi-
cally follows a party’s filing of a motion to enforce a
settlement agreement, and the hearing is conducted to
determine whether the agreement is sufficiently clear
and unambiguous to be summarily enforced. See id.,
273.

In Audubon, after the parties had reached a settle-
ment agreement and the action had been withdrawn, the
defendant failed to abide by the terms of the agreement,
which prompted the plaintiff to seek to restore the case
to the docket by filing a timely motion to open. Audubon
Parking Associates Ltd. Partnership v. Barclay &
Stubbs, Inc., supra, 225 Conn. 806–807. The trial court
granted the motion to open and ordered jury selection
to begin on a subsequent date. Id., 807. Thereafter, the
plaintiff filed a motion for judgment in accordance with

14 Notably, in the present case, the parties disagree as to whether the
plaintiffs’ counsel is bound by and violated the confidentiality provision of
John Doe’s settlement agreement and as to whether the actions of Bob Doe
violated the confidentiality provision of his settlement agreement with the
defendant.
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and enforcement of the settlement agreement, and the
court, following a hearing, rendered judgment against
the defendants in accordance with the settlement agree-
ment. Id. Likewise, in Reiner, the plaintiff withdrew his
action after the parties reached a settlement agreement.
Reiner v. Reiner, supra, 190 Conn. App. 273. Subse-
quently, the plaintiff filed a timely motion to restore
the case to the docket, which was granted, and the
defendant filed a motion to enforce the settlement
agreement. Id. Following an Audubon hearing, the court
denied the defendant’s motion to enforce the agree-
ment, concluding that ‘‘the agreement was clear and
unambiguous in conformance with the plaintiff’s inter-
pretation.’’ Id., 275. On appeal, this court reversed the
judgment of the trial court on the ground that the agree-
ment could not be enforced summarily because it was
not clear and unambiguous. Id., 283–84.

The key difference between Reiner and the present
case is that, in Reiner, the action had been restored to
the docket within the four month period of § 52-212a
prior to when an Audubon hearing was held. That is,
there was a pending case on the docket in which an
Audubon hearing could be held. Similarly, in Audubon,
the action had been timely restored to the docket before
the court summarily enforced the settlement agree-
ment. Audubon Parking Associates Ltd. Partnership
v. Barclay & Stubbs, Inc., supra, 225 Conn. 807. In the
present case, the court denied the plaintiffs’ motion to
restore, which we already have determined was not
an abuse of discretion. The issue before the court in
deciding whether to grant or to deny the motion to
restore was whether the matter could or should be
restored to the docket, not whether the terms of the
settlement agreements were ‘‘sufficiently clear and
unambiguous so as to be enforceable as a matter of
law.’’ (Internal quotation marks omitted.) Reiner v.
Reiner, supra, 190 Conn. App. 270 n.3. Because the
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issue in an Audubon hearing—the enforceability of a
settlement agreement— is entirely separate from and
unrelated to the restoration of a case to the docket,
the court’s failure to conduct an Audubon hearing in
relation to the plaintiffs’ motion to restore and to make
findings regarding the enforceability of the settlement
agreements was not improper.

Moreover, as we have stated previously in this opin-
ion, unless an action has been restored to the docket,
a court cannot proceed with it further. See Palumbo v.
Barbadimos, supra, 163 Conn. App. 111; see also Law
Offices of Frank N. Peluso, P.C. v. Cotrone, supra, 178
Conn. App. 421 (effect of withdrawal of action is analo-
gous to erasure of case from docket). To the extent
that the plaintiffs’ claim regarding an Audubon hearing
relates to their motion to enforce the settlement agree-
ments, the court could not have conducted a hearing
on a matter that had been erased from the docket, let
alone decide whether the agreement was sufficiently
clear and unambiguous to be summarily enforced. See
part IV of this opinion.

The plaintiffs’ claim regarding an Audubon hearing,
therefore, fails.

IV

The plaintiffs’ next claim is that the court did not
have the authority to refuse to rule on their motion to
enforce the settlement agreements. The outcome of this
claim is dictated by our resolution of the claim in part
III of this opinion.

The following additional facts are relevant to this
claim. After the plaintiffs filed a motion to enforce the
settlement agreements but before the motion was
decided, the plaintiffs filed an appeal challenging the
denial of their motion to restore. Thereafter, the court
issued two orders related to the plaintiffs’ motion to
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enforce the settlement agreements. In an order dated
March 2, 2021, the court stated: ‘‘The court has been
advised that an appeal has been filed in this matter.
. . . Accordingly, the motion which was marked take
the papers on [February 1, 2021] is marked off.’’ In
an order dated March 15, 2021, the court stated: ‘‘The
plaintiff[s] marked the motion for [an] order [to enforce
the settlement agreements] . . . ‘take papers’ on the
March 12, 2021 short calendar. . . . Pursuant to Prac-
tice Book § 61-11, ‘[i]f an appeal is filed, such proceed-
ings shall be stayed until the final determination of the
cause.’ ’’

On March 5, 2021, the plaintiffs filed a motion for
reconsideration of the court’s order marking off their
motion to enforce the settlement agreements and failing
to adjudicate the motion, which the court denied in a
similar order explaining that the proceedings had been
stayed in light of the pending appeal. On appeal, the
plaintiffs argue that it was improper for the court not
to adjudicate their motion to enforce the settlement
agreements. We agree with the court’s action but for a
reason different from the one on which the court relied.
See Florian v. Lenge, 91 Conn. App. 268, 281, 880 A.2d
985 (2005) (‘‘[i]t is axiomatic that [w]e may affirm a
proper result of the trial court for a different reason’’
(internal quotation marks omitted)). Because the case
had not been restored to the docket, there was no pend-
ing matter in which the plaintiffs properly could file a
motion to enforce the settlement agreements. For these
reasons, the plaintiffs’ claim fails.

V

The plaintiffs’ last claim is that the court improperly
denied their motion to set aside the appellate stay and
to order enforcement of the settlement agreements. We
decline to review this claim.

After the court denied the plaintiffs’ motion for recon-
sideration of the court’s order marking off their motion
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to enforce the settlement agreements and failing to
adjudicate the motion, the plaintiffs filed a motion to
terminate the appellate stay for the purpose of permit-
ting the court to adjudicate their motion to enforce
the settlement agreements. After the court denied the
motion to terminate the appellate stay, the plaintiffs
filed a motion for review with this court, which granted
review but denied the relief requested therein.

Pursuant to Practice Book § 61-14, ‘‘[t]he sole remedy
of any party desiring the court to review an order con-
cerning a stay of execution shall be by motion for review
under Section 66-6.’’ ‘‘Issues regarding a stay of execu-
tion cannot be raised on direct appeal.’’ (Internal quota-
tion marks omitted.) Santoro v. Santoro, 33 Conn. App.
839, 841, 639 A.2d 1044 (1994); see also East Hartford
Housing Authority v. Morales, 67 Conn. App. 139, 140,
786 A.2d 1134 (2001). Although the plaintiffs filed a
motion for review of the denial of their motion to termi-
nate the appellate stay, this court denied the relief
requested therein. The plaintiffs cannot now challenge
that ruling on appeal. Accordingly, we decline to review
this claim. See Santoro v. Santoro, supra, 841–42 (dis-
missing amended appeal taken from granting of motion
to terminate stay when appellant had filed motion for
review of stay order, which this court denied as to relief
requested).

The judgment is affirmed.

In this opinion the other judges concurred.

REUBEN KABEL v. BETH ROSEN, EXECUTRIX
(ESTATE OF MARCIA CHAMBERS), ET AL.

(AC 44604)
Moll, Cradle and Clark, Js.

Syllabus

The plaintiff, the nephew of the decedent, appealed from the judgment of
the trial court rendered in favor of the defendant R, in her capacity as
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executrix of the estate of the decedent. The decedent left a detailed,
unambiguous will in which she made specific monetary bequests to
various individuals and entities. She also directed that R sell her real
property and divide the net proceeds among certain of the defendants,
namely, her surviving stepsons, S and W, and H, the wife of her deceased
stepson. The decedent further specified that 10 percent of her residuary
estate should go to the plaintiff and that the remainder should go to S,
W, H, and their defendant children in varying percentages. The estate
had insufficient funds to satisfy the specific monetary bequests and
administrative costs, and, accordingly, the residual beneficiaries, includ-
ing the plaintiff, did not receive residuary distributions. The decedent
had an individual retirement account valued at more than $2 million
that did not pass through the will because it named S, W, and H as
designated beneficiaries. The plaintiff commenced this action, alleging
that the decedent had mistakenly believed that the retirement account
was a probate asset subject to distribution under her will, that she had
relied on such mistaken assumption in making the numerous bequests
in her will, and that the plaintiff was damaged by her mistaken belief.
He argued that the provision of the will that provided for the distribution
of the net proceeds from the sale of the decedent’s real property should
be subject to equitable abatement to fund his claim for monetary dam-
ages. On the plaintiff’s appeal to this court, held that the trial court did
not err in refusing to consider the plaintiff’s request for an equitable
remedy: the court did not err in failing to adhere to its prior denial of
a motion to strike the plaintiff’s complaint filed by S, W, and H because,
under the law of the case doctrine, the court’s interlocutory order deny-
ing the motion to strike did not bind the court in its ultimate adjudication
of the plaintiff’s claim on the merits, and the fact that the same judge
ruled on the motion to strike and conducted the trial did not render the
court’s denial of the motion any more binding; moreover, the plaintiff’s
contention that the trial court should have considered intrinsic evidence
within the will pointing to the decedent’s intent failed, as the will did
not reference the retirement account, the plaintiff failed to identify
or explain with any specificity the alleged intrinsic evidence, and the
plaintiff’s argument that provisions in the will establishing residuary
beneficiaries constituted intrinsic evidence because the decedent would
not have constructed the will with such provisions if she did not believe
that the retirement account was a part of her probate estate was akin
to the argument that our Supreme Court rejected in DiSesa v. Hickey
(160 Conn. 250); furthermore, the plaintiff’s argument that the trial court
erred in failing to consider extrinsic evidence when assessing the intent
of the decedent was unavailing because the evidence that the plaintiff
relied on, namely, the testimony of the attorney who drafted the will,
did not support the plaintiff’s contention that such attorney had stated
that the decedent held the mistaken belief that the will would control
the disposition of her retirement account; additionally, the equitable
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remedy of reformation requested by the plaintiff was unavailable as a
matter of law and this court declined to recognize it because our appel-
late courts repeatedly have refused to recognize reformation of a will
as a remedy and the defendant failed to provide any Connecticut case
law to the contrary.

Argued February 3—officially released October 4, 2022

Procedural History

Action, inter alia, seeking to enjoin the distribution
of the net proceeds of the sale of a decedent’s real
property in accordance with her will, and for other
relief, brought to the Superior Court in the judicial dis-
trict of New Haven and tried to the court, S. Richards,
J.; judgment for the named defendant, from which the
plaintiff appealed to this court. Affirmed.

Joseph A. Hourihan, for the appellant (plaintiff).

Scott T. Garosshen, with whom was Brendon P.
Levesque, for the appellee (named defendant).

Opinion

MOLL, J. The plaintiff, Reuben Kabel, appeals from
the judgment of the trial court, rendered following a
bench trial, in favor of the defendant Beth Rosen, in
her capacity as executrix of the estate of the decedent,
Marcia Chambers, who was the plaintiff’s aunt.1 On
appeal, the plaintiff claims that the court erred in failing
to consider his request for an equitable remedy (i.e.,
‘‘to alter the disposition of property under the distribu-
tion plan set forth under the decedent’s will’’) that effec-
tively would have resulted in the reformation of the
decedent’s unambiguous will, which he claims was nec-
essary in light of a mistake that he alleges she made

1 Although the plaintiff’s complaint also named as defendants/interested
parties Jeaninne Wheeler, also known as Janine Wheeler, Patricia Wheeler,
Gwendolyn Wheeler, Owen Wheeler, Lauren Wheeler, Jeffrey Wheeler, Ste-
ven Wheeler, Warren C. Wheeler, Haynie Wheeler, and Emily Wheeler, none
of these parties is participating in this appeal. We therefore refer to Beth
Rosen, in her capacity as executrix of the decedent’s estate, as the defendant.
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concerning whether a particular individual retirement
account would be included in her residuary estate. We
conclude that the court did not err in refusing to con-
sider the plaintiff’s request for an equitable remedy in
the form of reformation of an unambiguous will, a rem-
edy that has never been recognized in Connecticut.
Accordingly, we affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to our resolution of this appeal. The decedent died
on July 13, 2018. The decedent left a detailed will dated
March 23, 2018, in which she nominated and appointed
the defendant as the executrix of the will. The will was
admitted to probate, and the Probate Court for the
district of Branford-North Branford appointed the
defendant as the executrix of the will. The will made
several specific monetary bequests, including to (1) the
decedent’s stepchildren and their families, (2) her
housekeepers and various friends, (3) the New Haven
Independent, and (4) her deceased husband’s alma
mater, Yale Law School. The decedent directed that the
defendant sell her real property—her home at 100 Clark
Avenue in Branford—‘‘on such terms as [the defendant],
in [the defendant’s] sole discretion, shall determine,’’
and divide the net proceeds three ways among her two
surviving stepsons and the wife of her deceased third
stepson. Additionally, she left a piano to a friend and
the ‘‘remainder of [her] tangible personal effects,
(excluding money and securities of any kind) any auto-
mobile or automobiles which may be in [her] name at
the time of [her] death, all of [her] household furniture
and furnishing, and all other tangible personal property
owned by [her] at the time of [her] death’’ to be divided,
in as nearly equal shares as practicable, among the issue
of her deceased husband, per stirpes, and the plaintiff.
The decedent also specified that her residuary estate,
‘‘[a]ll the rest, residue and remainder of [her] property
and estate, real, personal or mixed,’’ should be divided
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in the following manner: 15 percent to each of her two
surviving stepsons and to the wife of her deceased third
stepson, 10 percent to the plaintiff, 10 percent to each
of the two children of her deceased stepson, and 5
percent to each of the five children of her surviving
stepsons.

On or about November 9, 2018, the defendant filed
an initial inventory of the estate’s assets. On April 25,
2019, the defendant filed an updated inventory, which
valued the estate at $682,230.63. On May 23, 2019, the
defendant completed a pro forma form 706,2 which pro-
vided that the estate had $62,816.57 in funeral expenses
and expenses incurred in administering property sub-
ject to claims. The form also showed a Fidelity Individ-
ual Retirement Account (IRA) valued at $2,127,023.47
on the date of the decedent’s death. Because that IRA
had designated beneficiaries, however, it did not pass
through the will. The plaintiff was not a named benefi-
ciary of the IRA. The estate had insufficient assets to
fully satisfy the specific monetary bequests and admin-
istrative costs; therefore, the residual beneficiaries,
including the plaintiff, did not receive a residuary distri-
bution.

On June 7, 2019, the plaintiff commenced this action.
The plaintiff alleged that the decedent mistakenly
believed that the IRA was a probate asset subject to
distribution under her will and that she relied on this
mistaken assumption in ‘‘includ[ing] the numerous
bequests and devise in her will.’’ Accordingly, the plain-
tiff claimed that ‘‘he ha[d] been damaged by [the dece-
dent’s mistaken belief] as to [the IRA] not being a pro-
bate asset to the value of ten percent of the value of
said retirement account at the time of [her] death’’ and
argued that article VII of the will, which provided for

2 A form 706 is a ‘‘United States Estate (and Generation-Skipping Transfer)
Tax Return.’’
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the distribution of the net proceeds from the sale of the
decedent’s real property, should be subject to equitable
abatement in order to fund the plaintiff’s claim for mon-
etary damages.3 The beneficiaries of the net proceeds
from the sale of the decedent’s home were the same
individuals designated as the beneficiaries of the IRA.

The matter was tried to the trial court, S. Richards,
J., on November 10, 2020. Following trial, the court
issued its memorandum of decision rendering judgment
in favor of the defendant. The court first determined
that the key question raised by the plaintiff’s claims
was whether, in the absence of ‘‘any obvious ambiguity
in [the decedent’s] will, extrinsic evidence presented
could defeat [the decedent’s] bequest to [the plaintiff]
if a mistake in [the decedent’s] understanding about
the nature of the IRA bequest was established.’’ The
court then held ‘‘that extrinsic evidence cannot be con-
sidered under the circumstances alleged by [the plain-
tiff]. Under our general rules of law . . . the court is
not permitted to read ambiguity into the four corners
of [the decedent’s] will where there is none nor consider
extrinsic evidence relating to allegations by [the plain-
tiff] concerning scrivener’s errors on the part of [the
decedent’s attorney] in drafting [the decedent’s] will or
[the decedent’s] supposed misunderstanding about her
IRA bequest in the will.’’ As to the plaintiff’s requested
equitable remedy, the court added: ‘‘In light of this con-
clusion, the court finds that it is unnecessary to address
the equitable remedy that [the plaintiff] presented to the
court for disposition.’’ This appeal followed. Additional
facts will be set forth as necessary.

On appeal, the plaintiff does not challenge—and we
leave undisturbed—the court’s conclusion that the

3 In addition to money damages, the plaintiff requested (1) ‘‘[a]n injunction
to enjoin the distribution of the net proceeds of the sale of No. 110 Clark
Avenue, Branford, Connecticut, in any manner which does not recognize the
claim of the plaintiff’’ and (2) ‘‘[s]uch other relief as to equity may pertain.’’
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decedent’s will is unambiguous.4 The plaintiff claims,
instead, that, notwithstanding the lack of any ambiguity
in the decedent’s will, the court erred in failing to con-
sider his requested equitable remedy, which would
effectively require reformation of the decedent’s will
and which he claims was necessary in light of the dece-
dent’s purported misunderstanding regarding how the
IRA would be disposed of on her death. In support of
this claim, the plaintiff’s contentions distill to whether
the trial court failed: (1) to apply the law of the case
doctrine, (2) to consider intrinsic evidence to determine
the decedent’s intent, and (3) to consider extrinsic evi-
dence to determine the decedent’s intent. We address,
and reject, each of these contentions and conclude that
the plaintiff’s claim suffers from a more fundamental,
and indeed fatal, flaw, namely, that equitable reforma-
tion of the decedent’s unambiguous will is not an avail-
able remedy as a matter of law.

I

Relying on the law of the case doctrine, the plaintiff
first contends that the court erred in failing to adhere
to the court’s prior denial of the motion to strike the
plaintiff’s complaint filed by the defendants Steven
Wheeler, Warren C. Wheeler, and Haynie Wheeler (mov-
ants). This contention warrants little discussion.

‘‘The application of the law of the case doctrine
involves a question of law, over which our review is
plenary. . . . The law of the case doctrine expresses
the practice of judges generally to refuse to reopen what
[already] has been decided . . . . [When] a matter has
previously been ruled [on] interlocutorily, the court in
a subsequent proceeding in the case may treat that
decision as the law of the case, if it is of the opinion
that the issue was correctly decided, in the absence of

4 The plaintiff states in his principal appellate brief: ‘‘[T]here is nothing
ambiguous about the language of the will.’’
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some new or overriding circumstance. . . . A judge
should hesitate to change his own rulings in a case and
should be even more reluctant to overrule those of
another judge. . . . Nevertheless, if . . . [a judge]
becomes convinced that the view of the law previously
applied by his coordinate predecessor was clearly erro-
neous and would work a manifest injustice if followed,
he may apply his own judgment.’’ (Citations omitted;
internal quotation marks omitted.) Total Recycling Ser-
vices of Connecticut, Inc. v. Connecticut Oil Recycling
Services, LLC, 308 Conn. 312, 322, 63 A.3d 896 (2013);
see also Breen v. Phelps, 186 Conn. 86, 98–99, 439 A.2d
1066 (1982) (‘‘A judge is not bound to follow the deci-
sions of another judge made at an earlier stage of the
proceedings, and if the same point is again raised he
has the same right to reconsider the question as if he
had himself made the original decision. . . . [O]ne
judge may, in a proper case, vacate, modify, or depart
from an interlocutory order or ruling of another judge
in the same case, upon a question of law.’’ (Citations
omitted; internal quotation marks omitted.)).

Here, the movants argued in their motion to strike
that the complaint should be stricken because it failed
to allege facts that would excuse the plaintiff’s failure
to file in a timely manner an appeal from the Probate
Court’s admission of the will. Citing Folwell v. Howell,
117 Conn. 565, 169 A. 199 (1933), inter alia, the plaintiff
objected to the motion on the basis that the complaint
was ‘‘seeking equitable relief from the effect of the
admission of the will . . . .’’5 In denying the motion to
strike, the court stated that it ‘‘agree[d] with the plain-
tiff’s position and the authority cited in its objection.’’
The plaintiff claims that the judgment of the court ren-
dered after trial must be reversed because the court
improperly ‘‘changed its mind’’ concerning the availabil-
ity of the requested equitable relief.

5 We address the plaintiff’s reliance on Folwell in part IV of this opinion.
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Applying the well settled principles governing the
law of the case doctrine, we conclude that the court’s
interlocutory order denying the motion to strike did
not bind the court in its ultimate adjudication of the
plaintiff’s claim on the merits. Even assuming that the
same legal issue was raised at trial, the court had the
‘‘right to reconsider the question . . . .’’ Breen v.
Phelps, supra, 186 Conn. 98. The fact that the same
judge ruled on the motion to strike and conducted the
trial in this matter does not render the court’s denial
of the motion to strike any more binding.

II

We next address the plaintiff’s contention that the
trial court should have considered ‘‘intrinsic evidence
within the will’’ pointing to the decedent’s intent. This
contention fails.

We find helpful to our analysis, in an analogous con-
text, our Supreme Court’s decision in DiSesa v. Hickey,
160 Conn. 250, 278 A.2d 785 (1971). In DiSesa, the
widow of a testator and grantor of an inter vivos trust
(decedent) appealed from a judgment construing the
decedent’s will and determining the effect of the dispos-
itive provisions of the trust. Id., 256–57. The trial court
had concluded, inter alia, that the trust property should
be distributed under the will, despite the will making
no reference to the trust agreement nor to the power
of appointment reserved in the trust agreement to the
decedent. Id., 254, 257. The court reasoned that ‘‘[t]he
power of appointment reserved [by the decedent in the
trust] was exercised by the will as a whole, read in the
light of all the surrounding circumstances.’’6 Id., 257.

On appeal, our Supreme Court reversed the judgment,
stating: ‘‘The appellees place much reliance upon the

6 The decedent’s widow would take the trust estate in the absence of
an exercise of the power of appointment. DiSesa v. Hickey, supra, 160
Conn. 260.
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circumstance that unless the will were construed to be
an exercise of the power of appointment there were
not sufficient assets in his estate to accomplish in full
the objectives of his will providing for specific bequests
with a residue to a favored niece.’’ Id., 261. The court
rejected that contention, reasoning that ‘‘at the time the
will was executed [the decedent] had full and complete
power to withdraw from the trust any part or all of the
principal and had the right to exercise this power right
up until the time of his death. He was thus in a position
at any time before his death to change the size of the
estate which would pass by the terms of his will and
thus the ultimate disposition of it by withdrawing from
the trust principal which would pass by his will or
refraining from such withdrawal and leaving the entire
principal to be distributed under the default provisions
of the trust.’’7 Id. Accordingly, the court held that the
trial court erred in concluding that the will exercised
the decedent’s power of appointment. Id., 261–62.

Here, the will similarly makes no reference to the
IRA. Although the plaintiff asserts that there is intrinsic
evidence within the will to contradict the disposition
of the decedent’s property, he fails to identify or explain
with any specificity this alleged intrinsic evidence. He
does cite, however, to articles VII and VIII of the will,
which set out the decedent’s devise of real property to
her two surviving stepsons and the wife of her deceased
third stepson, and her residuary estate, respectively.
He thus appears to be claiming that articles VII and VIII

7 Prior to reaching its holding, the court emphasized: ‘‘In Connecticut . . .
the common-law rule applies . . . . Under this rule, a testator will not be
considered as having executed or having intended to execute a testamentary
power of appointment unless the will contains a reference to the power
itself or to the subject of it, [or] unless the intention to execute [the power]
is manifest from the fact that the will would remain inoperative without
the aid of the power, or is so clearly demonstrated by words or acts . . .
that the transaction is not fairly susceptible of any other interpretation.’’
(Internal quotation marks omitted.) DiSesa v. Hickey, supra, 160 Conn. 258.
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of the will constitute intrinsic evidence of the dece-
dent’s intention to have the IRA pass under the will
because she would not have constructed the will with
various residuary beneficiaries if she did not believe
that the IRA was part of her probate estate. This is akin
to the argument that our Supreme Court rejected in
DiSesa. See id., 261. We similarly reject the plaintiff’s
contention that there is intrinsic evidence within the
will to alter the unambiguous disposition of the dece-
dent’s property.

III

The plaintiff also contends that the court erred in
failing to consider extrinsic evidence when assessing
the intent of the decedent. We discern no error.

In support of this contention, the plaintiff makes the
following representation in his principal appellate brief:
‘‘Attorney Barbara Green, who represented [the dece-
dent] and prepared her will, testified that when she
made [the decedent’s] will, [the decedent] held the mis-
taken belief that the will would control the disposition
of her IRA . . . .’’ He cites in support thereof the fol-
lowing excerpt from the trial transcript, reflecting a
colloquy between the plaintiff’s counsel and Green:

‘‘Q. Okay. And when the . . . March 23, 2018 will
was drafted and executed, was there any contrary
understanding that is different from the understanding
that you had when this letter was written as to the
ownership of that [IRA]?

‘‘A. Well, we didn’t discuss the—we didn’t discuss
her—her assets on the date that she executed the will.
So, I’m—

‘‘Q. At any time between March 24, 2016, and—and
the day of the execution of the will, which was Febru-
ary—March 23, 2018, almost two years to the day, was
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there ever any discussion that indicated any under-
standing by [the decedent] that this account was any-
thing but an account that she owned individually and
controlled?

‘‘A. Not that I recall.

‘‘Q. Was there any discussion with her in any way
indicating that this account was not gonna be controlled
by her will?

‘‘A. Not that I recall.’’

This excerpt simply does not support the premise of
the plaintiff’s contention that the trial court failed to
consider this purported extrinsic evidence of the dece-
dent’s intent to have the IRA pass under the residual
clause of the will.8 Thus, the plaintiff’s argument is
unavailing.

IV

Finally, we address the fatal flaw in the plaintiff’s
requested equitable remedy. As stated previously, the
remedy sought by the plaintiff was to have the court

8 We note that the court, in support of its refusal to consider extrinsic
evidence, relied on Connecticut Junior Republic v. Sharon Hospital, 188
Conn. 1, 448 A.2d 190 (1982), overruled by Erickson v. Erickson, 246 Conn.
359, 716 A.2d 92 (1998). In that case, our Supreme Court held that extrinsic
evidence of a mistake by a scrivener of a testamentary instrument is not
admissible in a proceeding to determine the validity of the testamentary
instrument. Id., 2, 9. We acknowledge that, in Erickson v. Erickson, 246
Conn. 359, 372, 716 A.2d 92 (1998), our Supreme Court overruled its prior
holding in Connecticut Junior Republic by holding that, ‘‘if a scrivener’s
error has misled the testator into executing a will on the belief that it
will be valid notwithstanding the testator’s subsequent marriage, extrinsic
evidence of that error is admissible to establish the intent of the testator
that his or her will be valid notwithstanding the subsequent marriage.’’
Nevertheless, Erickson does not affect our decision here because, as our
Supreme Court noted in that decision, to invoke the Erickson doctrine,
‘‘[t]he proponent would have to establish the scrivener’s error by clear and
convincing evidence.’’ Id., 375. In the present case, the plaintiff did not make
such a showing. Furthermore, the plaintiff does not argue on appeal that
the court erred in failing to apply Erickson to his claim.
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alter the distribution of net proceeds from the sale of
the decedent’s real property—from which the plaintiff
would otherwise not benefit—in a manner that would
give the plaintiff the monetary amount he would have
received had the IRA passed under the residue clause
of the will. Although the court found it ‘‘unnecessary
to address the equitable remedy that [the plaintiff] pre-
sented to the court for disposition,’’ we conclude that
such a remedy is unavailable as a matter of law.

Whether the trial court had the power to order a
reformation of the will ‘‘is a question involving the scope
of the trial court’s inherent powers and, as such, is a
question of law. . . . Accordingly, our review is ple-
nary.’’ (Citation omitted.) AvalonBay Communities,
Inc. v. Plan & Zoning Commission, 260 Conn. 232,
239–40, 796 A.2d 1164 (2002).

Our Supreme Court, interpreting a prior version of
the Statute of Wills, now codified as General Statutes
§ 45a-251,9 explained: ‘‘The statute is not only directory
but also prohibitive and exhaustive. It permits one to
make provision by will for the disposition of his prop-
erty after death, that is, by bequest or devise, upon
complying with the conditions prescribed in the statute
and not otherwise, and one condition is that each
bequest shall be contained in a writing executed with
the prescribed formalities. . . . We are limited to the
language used. We may construe a will, but we are
powerless to reconstruct one.’’ (Citation omitted.)
Smuda v. Smuda, 153 Conn. 430, 432, 217 A.2d 59
(1966).

Accordingly, our appellate courts steadfastly have
refused to recognize equitable reformation of a will as

9 General Statutes § 45a-251 provides: ‘‘A will or codicil shall not be valid
to pass any property unless it is in writing, subscribed by the testator
and attested by two witnesses, each of them subscribing in the testator’s
presence; but any will executed according to the laws of the state or country
where it was executed may be admitted to probate in this state and shall
be effectual to pass any property of the testator situated in this state.’’
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a remedy. Id.; see also Mott v. Teagle Foundation, Inc.,
156 Conn. 407, 415, 242 A.2d 739 (1968) (‘‘The function
of this court is to construe the language used by the
testator and thus to ascertain, and give effect to, his
expressed intent. We have no power to change that
language or to rewrite his will.’’); Carr v. Huber, 18
Conn. App. 150, 156, 557 A.2d 548 (1989) (‘‘the court
may not modify a will by construction in order to make
it conform to its own opinion as to a more equitable
distribution’’).

Here, the plaintiff does not argue that the language
of the decedent’s will is ambiguous. Rather, the plaintiff
contends that this ‘‘is an appeal in equity to the court
to alter the disposition of property under the distribu-
tion plan set forth under the decedent’s will.’’ The plain-
tiff relies on, among other cases, Folwell v. Howell,
supra, 117 Conn. 565, to support his contention that
equitable reformation of the testator’s will is appro-
priate. That reliance is misplaced. In Folwell, our
Supreme Court concluded that the plaintiffs ‘‘suffi-
ciently allege[d] that the will was procured by the defen-
dants by means of such fraud, imposition and undue
influence as would have constituted a good defense
against the application for its admission to probate,’’
and thus allowed the plaintiffs to bring a late challenge
to the admission of the will. Id., 570. Here, the plaintiff
did not request that the court allow him to bring a late
challenge to the admission of the will to probate. Rather,
he requested that one of the provisions of the decedent’s
will be altered in order to fund his claim for monetary
damages. Furthermore, the plaintiff has not pointed this
court to any existing case law in which a Connecticut
court ordered the equitable reformation of a will and,
given the bevy of Connecticut cases in which the court
refused to equitably reform or reconstruct a will; Mott
v. Teagle Foundation, Inc., supra, 156 Conn. 415;
Smuda v. Smuda, supra, 153 Conn. 432; Carr v. Huber,



Page 82A CONNECTICUT LAW JOURNAL October 4, 2022

542 OCTOBER, 2022 215 Conn. App. 542

Fiveash v. Connecticut Conference of Municipalities

supra, 18 Conn. App. 156–57; he is asking us to recognize
a novel remedy that has been rejected in Connecticut.
We decline to recognize such a remedy under these
circumstances.

The judgment is affirmed.

In this opinion the other judges concurred.

SHARON FIVEASH v. CONNECTICUT CONFERENCE
OF MUNICIPALITIES ET AL.

SHARON FIVEASH v. JOSEPH DELONG ET AL.
(AC 44824)

Alvord, Elgo and Clark, Js.

Syllabus

The plaintiff, a director of member services at the defendant C Co., sought
to recover damages from various defendants for alleged gender discrimi-
nation and retaliation in violation of a provision (§ 46a-60) of the Con-
necticut Fair Employment Practices Act. A few years after the plaintiff
was hired, several employees in her department resigned while she was
the director, and a few of those employees expressed displeasure with
working for her and voiced complaints about her during exit interviews.
In response, the defendant D, the executive director of C Co., instructed
B, the director of human resources of C Co., to conduct an investigation
into the allegations, which resulted in the termination of the plaintiff’s
employment. The plaintiff then commenced an action against C Co. and
a related entity and a separate action against D, B and the defendant
T, the deputy director of C Co., with whom the plaintiff did not get
along. The two actions were consolidated for the purposes of discovery,
pretrial pleadings and trial. Subsequently, the defendants filed a motion
for summary judgment in each case, arguing that there were no genuine
issues of material fact that would permit an inference of gender discrimi-
nation or, in the alternative, that her termination was a pretext for
gender discrimination. The trial court granted the defendants’ motion,
and the plaintiff appealed to this court. Held that the trial court properly
granted the defendants’ motion for summary judgment in each case, as
no reasonable jury could have concluded that the plaintiff’s termination
was motivated in whole or in part by gender discrimination: the plaintiff
did not demonstrate the existence of a genuine issue of material fact
as to whether the defendants’ legitimate, nondiscriminatory justification
for her discharge, namely, repeated charges of mismanagement of
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employees and failure to respect authority as detailed in the report of
the investigation, was a pretext for unlawful discrimination, and the
record was devoid of any evidence that the plaintiff engaged in a pro-
tected activity giving rise to a claim of retaliation.

Argued May 11—officially released October 4, 2022

Procedural History

Actions to recover damages for alleged employment
discrimination, and for other relief, brought to the Supe-
rior Court in the judicial district of Hartford where
the matters were consolidated; thereafter, the court,
Moukawsher, J., granted the defendants’ motion for
summary judgment in each case, from which the plain-
tiff appealed to this court. Affirmed.

James H. Howard, for the appellant (plaintiff in
each case).

Rachel V. Kushel, for the appellees (defendants in
each case).

Opinion

PER CURIAM. In these employment discrimination
actions, the plaintiff, Sharon Fiveash, appeals from the
summary judgment rendered in favor of the defendants,
Connecticut Conference of Municipalities (CCM), Con-
necticut Interlocal Risk Management Agency, Inc.
(CIRMA), Faith Brooks, Joseph DeLong, and Ronald W.
Thomas. On appeal, the plaintiff claims that the court
erred in concluding that there were no genuine issues
of material fact regarding the plaintiff’s claims of gender
discrimination and retaliation. We disagree and, accord-
ingly, affirm the judgments of the trial court.

The following facts, viewed in the light most favor-
able to the plaintiff, and procedural history are revealed
by the record. CCM is Connecticut’s statewide associa-
tion of towns and municipalities. CIRMA is a separate
legal entity through which CCM provides insurance ser-
vices to its members.
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The plaintiff was hired on or about May 5, 2015, as
director of member services at CCM. Throughout the
plaintiff’s tenure with CCM, she received positive
employment reviews. In 2018, however, several employ-
ees in the plaintiff’s department resigned while she was
the director. During exit interviews, a few of those
employees expressed displeasure with working for the
plaintiff and voiced complaints about her. In response
to these negative complaints, DeLong, the executive
director of CCM, instructed Brooks, the director of
human resources, to conduct an investigation into the
allegations coming from the member services depart-
ment. The plaintiff was notified by letter of the work-
place complaints and the initiation of an investigation
and was placed on a paid suspension pending the com-
pletion of the investigation. The investigation focused
on, inter alia, whether the plaintiff abused her authority,
micromanaged, created an unhealthy work environ-
ment, and/or failed to respect authority. Following the
investigation, Brooks issued an investigation report,
which substantiated many of the allegations against
the plaintiff. The plaintiff’s employment with CCM was
terminated on October 19, 2018.

In June, 2019, the plaintiff commenced an action
against Brooks, DeLong, and Thomas, who served as
deputy director of CCM, claiming that they aided and
abetted gender discrimination against her in violation
of General Statutes § 46a-60 (b) (5).1 In August, 2019,
she commenced a separate action against CCM and
CIRMA claiming that they committed workplace dis-
crimination against her on the basis of gender in viola-
tion of § 46a-60 (b) (1)2 and retaliated against her in

1 General Statutes § 46a-60 provides in relevant part: ‘‘(b) It shall be a
discriminatory practice in violation of this section . . . (5) For any person,
whether an employer or an employee or not, to aid, abet, incite, compel or
coerce the doing of any act declared to be a discriminatory employment
practice or to attempt to do so . . . .’’

2 General Statutes § 46a-60 provides in relevant part: ‘‘(b) It shall be a
discriminatory practice in violation of this section . . . (1) For an employer,
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violation of § 46a-60 (b) (4).3 On October 2, 2019, the
plaintiff filed a motion to consolidate, requesting that
the court consolidate the actions for purposes of discov-
ery, pretrial pleadings and trial, explaining that the indi-
vidual defendants in the first action are the officers
and/or employees of the entities that are the defendants
in the second action. On November 13, 2019, the court,
Sheridan, J., granted the motion.

On March 19, 2021, following discovery, the defen-
dants filed a motion for summary judgment in each
case, arguing that there were no genuine issues of mate-
rial fact that would permit an inference of gender dis-
crimination, or, in the alternative, that her termination
was a pretext for gender discrimination. On May 11,
2021, the plaintiff filed her opposition to the defendant’s
motion for summary judgment.

In a memorandum of decision dated June 22, 2021,
the court, Moukawsher, J., granted the defendants’
motion for summary judgment. The court focused its
attention on the final step of the McDonnell Douglas

by the employer or the employer’s agent, except in the case of a bona fide
occupational qualification or need, to refuse to hire or employ or to bar or
to discharge from employment any individual or to discriminate against
such individual in compensation or in terms, conditions or privileges of
employment because of the individual’s race, color, religious creed, age,
sex, gender identity or expression, marital status, national origin, ancestry,
present or past history of mental disability, intellectual disability, learning
disability, physical disability, including, but not limited to, blindness or
status as a veteran . . . .’’

Although the legislature has amended § 46a-60 (b) (1) since the events
underlying the present case; see Public Acts 2021, No. 21-69, § 1; that amend-
ment has no bearing on the merits of this appeal. In the interest of simplicity,
we refer to the current revision of the statute.

3 General Statutes § 46a-60 provides in relevant part: ‘‘(b) It shall be a
discriminatory practice in violation of this section . . . (4) For any person,
employer, labor organization or employment agency to discharge, expel or
otherwise discriminate against any person because such person has opposed
any discriminatory employment practice or because such person has filed
a complaint or testified or assisted in any proceeding under section 46a-82,
46a-83 or 46a-84 . . . .’’
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Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed.
2d 668 (1973) burden shifting framework, evaluating
whether CCM’s articulated, nondiscriminatory reason
for the plaintiff’s termination was pretextual.4 It stated:
‘‘CCM says [it] fired [the plaintiff] because she microma-
naged and bullied the employees she supervised. More
than one of them said so in exit interviews. There was
an investigation. The complaints were deemed well-
founded. [The plaintiff] was fired, and CCM cited this
bullying as the reason.

‘‘[The plaintiff] insists this isn’t the real reason. She
says the real reason was because a supervisor . . .
Thomas, didn’t like her because she is a woman and
that this led to her being fired. In support she cites a
variety of indirect evidence—and, yes, indirect evidence
is not only enough, it is often all there is.

‘‘[The plaintiff] says her office was smaller than the
offices given to male supervisors and she was paid less.
She says there are too few women in proportion to men
at CCM. While the sister organization [CIRMA] she is
suing has women in leadership, she was the only woman
among her peers at CCM. She says a subordinate
employee not under her charge once called her a ‘bitch.’
She claims the head of CCM joked at a meeting that
she was a ‘slave driver’ to her staff. [The plaintiff’s]

4 Under the McDonnell Douglas Corp. burden shifting analysis, the
employee must ‘‘first make a prima facie case of discrimination. . . . The
employer may then rebut the prima facie case by stating a legitimate, nondis-
criminatory justification for the employment decision in question. . . . The
employee then must demonstrate that the reason proffered by the employer
is merely a pretext and that the decision actually was motivated by illegal
discriminatory bias.’’ (Internal quotation marks omitted.) Rossova v. Charter
Communications, LLC, 211 Conn. App. 676, 684–85, 273 A.3d 697 (2022).

In the present case, the court appears to have assumed, without deciding,
that the plaintiff established a prima facie case of gender discrimination. It
also concluded that the defendants had satisfied their burden of articulating
a legitimate, nondiscriminatory reason for the plaintiff’s termination. The
court thus focused its analysis on whether the defendants’ proffered reason
for the termination was pretextual, concluding that it was not.



Page 87ACONNECTICUT LAW JOURNALOctober 4, 2022

215 Conn. App. 542 OCTOBER, 2022 547

Fiveash v. Connecticut Conference of Municipalities

expert says . . . Brooks did a poor job looking into
the complaints and suggests she was swayed by
Thomas. [The plaintiff] says Thomas was friendly to the
male supervisors and unfriendly to her, unreasonably
interfering with her job duties. She says Thomas
wouldn’t answer her emails. Thomas complains she
wouldn’t answer his. The parties offered evidence of
arguments between the two via email.

‘‘All of this must be looked at through the lens . . .
for summary judgment motions. . . . From what has
been submitted, should [the plaintiff] get to a jury with
the question whether her gender was a substantial fac-
tor in her firing? [The plaintiff] has described conditions
at CCM that are different for her than men in her office.
But to get to a jury these things have to be at least
substantially linked with the decision to fire her. It isn’t
enough that they existed. They have to be a substantial
cause of her firing. And that’s where the trouble is. The
court doesn’t see anything a jury might latch onto to
connect the two.

‘‘The evidence about Thomas in particular points
unmistakably to a different problem. The submissions
of both sides document that when [the plaintiff] started
her job she thought she would report solely to the head
of CCM . . . DeLong. But when she got the paperwork
after arriving for work it showed her reporting to . . .
Thomas. She complained immediately, and DeLong
immediately temporized, explaining that she would
report to Thomas for administrative matters and to
DeLong on matters of substance.

‘‘Thomas plainly didn’t think so. He repeatedly sought
to assert control over [the plaintiff] and [the plaintiff]
repeatedly fought back, appealing to DeLong and
DeLong continued to temporize. While Thomas said
many positive things about [the plaintiff] in her reviews,
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more than once he complained that she wouldn’t recog-
nize his authority. He continued to assert it. She contin-
ued to combat it. If there was bad blood between the
two, the only evidence is that it was about this issue.

‘‘The uncontradicted reality of this dispute is fatal
also to [the plaintiff’s] secondary claim of retaliation.
The parties agree that the same case law applies to the
§ 46a-60 (b) (4) claim that she was fired for complaining
about Thomas’ gender animus. But the evidence shows
that the complaints were solely about the supervision
controversy, particularly the July and August, 2015
emails [the plaintiff] points to as evidence of her alleg-
edly protected complaints. No evidence suggests, until
she faced firing, that she directly or indirectly com-
plained to DeLong or anyone else about gender animus
in any way at any time.

‘‘As for the other indirect evidence, [the plaintiff]
hasn’t offered any evidence that Thomas picked her
office, set her salary, and picked the rest of the staff
she complains of as being too freighted with men.
Instead, she shifts back and forth pointing out these
circumstances, suggesting an institutional problem but
then pointing to Thomas without connecting him as the
decision maker who created the alleged institutional
problems. With equal inconsistency she points to
DeLong as her protector in some places and then with-
out explanation lumps him into the problem.

‘‘As for the investigation, [the plaintiff] hired an
expert to scrutinize the process, suggesting an outside
investigator would have been more neutral and that
. . . Brooks sometimes asked the wrong questions of
some and not all of the questions she should have of oth-
ers.

‘‘Again, nothing about what Brooks did is linked to
gender as being [a] substantial factor in [the plaintiff’s]
firing. Nothing about the flaws suggest that she was
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fired because of the flaws rather than because of the
repeated charges of mismanagement revealed by those
[the plaintiff] supervised. There is only the murky sug-
gestion that it is somehow part of an overall gender
biased scheme orchestrated by Thomas without any-
thing a jury could find to support that link.

‘‘There just isn’t enough here to recognize a disputed
issue of material fact between the parties. Viewing
everything most favorably to [the plaintiff], avoiding
credibility judgments, applying only the need to make
gender a substantial factor, a reasonable jury would
still be missing the most important thing. It would be
missing any evidence to connect the circumstances [the
plaintiff] points out with the decision to fire her. Indeed,
the evidence shows that her problem with Thomas had
everything to do with her refusal to submit to his super-
vision instead of DeLong’s—a very solid explanation
for the trouble between them and one that appears on
the scene without anything to link it to gender. Likewise,
there is evidence that complaints and an investigation
led to the decision to fire her. . . . Perhaps a silken
thread here would be enough to mean a jury not a judge
should decide the matter. But the thread here doesn’t
run.’’ (Citations omitted; emphasis omitted; footnotes
omitted.) Accordingly, the court granted ‘‘CCM sum-
mary judgment because on this record no reasonable
jury could find for her on her claim that it discriminated
or retaliated against her. All of [the plaintiff’s] claims
against the other defendants—even assuming they are
properly joined—similarly rely on the same gender and
retaliation claims. Since these claims fail, the court
grants all the remaining defendants summary judgment
as well.’’ This appeal followed.

On the basis of our careful review of the record,
the parties’ briefs, and their oral arguments before this
court, and applying the well established principles that
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govern our review of a court’s decision to render sum-
mary judgment in cases alleging violations of the Con-
necticut Fair Employment Practices Act, General Stat-
utes § 46a-51 et seq.; see, e.g., Stubbs v. ICare
Management, LLC, 198 Conn. App. 511, 520–22, 233
A.3d 1170 (2020); we conclude that the judgment of the
trial court in each case should be affirmed. We agree
with the court that the plaintiff has not demonstrated
the existence of a genuine issue of material fact as to
whether the defendants’ legitimate, nondiscriminatory
justification for her discharge was a pretext for unlawful
discrimination.5 See Luth v. OEM Controls, Inc., Supe-
rior Court, judicial district of Ansonia-Milford, Docket
No. CV-17-6025657-S (December 6, 2019) (reprinted at
203 Conn. App. 673, 686, 252 A.3d 412) (granting sum-
mary judgment in favor of defendant when ‘‘the defen-
dant has provided a nondiscriminatory reason for the
plaintiff’s termination, and the plaintiff has failed to
provide any sufficient evidence indicating that these
reasons were pretextual’’), aff’d, 203 Conn. App. 673,
252 A.3d 406 (2021). We similarly agree with the trial
court that the record is devoid of any evidence that the

5 The plaintiff argues, inter alia, that the court erred in rendering summary
judgment by ‘‘permitting the defendants to use hearsay evidence to proffer
a ‘legitimate reason’ for the adverse employment action.’’ To that end, it
appears that she is arguing that the sole evidence that the defendants rely
on to articulate a nondiscriminatory reason for her termination is the investi-
gation report, which, in her view, is impermissible hearsay evidence. This
argument lacks any merit and warrants little discussion. First, when the
plaintiff brought her hearsay concerns to the court’s attention, the court
made clear that it would ‘‘not consider the investigation documents for the
truth of the matters asserted in them but only to show that steps were
taken to investigate claims against [the plaintiff] and that the investigation
conclusion was linked to the decision to fire [the plaintiff].’’ Second, aside
from the investigation report, both DeLong and Brooks, the decision maker
and investigator, respectively, testified in depositions about what prompted
the investigation, the investigation itself, and the reasons for her termination.
Lastly, the plaintiff herself submitted and relied upon the investigation report
in opposition to the defendants’ motion for summary judgment. We therefore
reject the plaintiff’s argument.
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plaintiff engaged in a protected activity giving rise to
a claim of retaliation. See Agosto v. Premier Mainte-
nance, Inc., 185 Conn. App. 559, 587–88, 197 A.3d 938
(2018) (affirming grant of summary judgment in favor
of defendant when allegations and facts of case ‘‘do
not constitute a protected activity’’ and when plaintiff
failed to establish that defendant knew that plaintiff
‘‘was engaged in a protected activity’’).

On the record before us, no reasonable jury could
conclude that the plaintiff’s termination was motivated
in whole or in part by gender discrimination. See Taing
v. CAMRAC, LLC, 189 Conn. App. 23, 28, 206 A.3d 194
(2019) (to defeat summary judgment motion, ‘‘the plain-
tiff’s admissible evidence must show circumstances
that would be sufficient to permit a rational finder of
fact to infer that the defendant’s employment decision
was more likely than not based in whole or in part
on discrimination’’ (internal quotation marks omitted)).
We therefore conclude that the court properly granted
the defendants’ motion for summary judgment in
each case.

The judgments are affirmed.

IN RE PROBATE APPEAL OF STEPHEN TUNICK
(AC 43486)

Bright, C. J., and Moll and Bear, Js.

Syllabus

The plaintiff T appealed to the Superior Court from the decree of the Probate
Court approving the payment of attorney’s fees to the defendant D for
services rendered to certain cotrustees of a trust of which T was a
remainder beneficiary. In 2017, T filed the underlying probate appeal,
asserting that he was aggrieved by the decree. In 2019, the trial court
dismissed the appeal following a trial de novo, concluding that T had
failed to demonstrate that he was aggrieved because, inter alia, distribu-
tion of the attorney’s fees to D was premature in light of a pending
forensic accounting. Following the judgment of dismissal, but before
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the plaintiff filed the present appeal, the successor trustee of the trust,
M, filed with the Probate Court a motion for advice, requesting permis-
sion to distribute trust funds to D for his attorney’s fees. The Probate
Court then issued a second decree allowing the distribution to D. T filed
another probate appeal to the Superior Court from the second decree,
which remains unresolved. Subsequently, T appealed to this court, claim-
ing that the trial court improperly concluded that he was not aggrieved
by the first probate decree and failed to consider certain trust documents
in rendering its judgment. Held that this court concluded that it need
not examine the merits of T’s claims, the appeal having been rendered
moot following the entry of the second probate decree; moreover, if
this court were to grant the relief requested by T, it would have been
purely academic because the first probate decree, wherein the Probate
Court authorized the payment of attorney’s fees to D, was superseded
by the second probate decree, wherein the Probate Court permitted M
to distribute the same funds to D, and, accordingly, the first probate
decree was no longer in effect and no practical relief could be afforded
to T as to that decree; furthermore, proceedings in the second probate
appeal, which encompassed the same claims raised by T in the first
probate appeal, remained ongoing.

Argued November 8, 2021—officially released October 4, 2022

Procedural History

Appeal from the decree of the Probate Court for
the district of Greenwich approving the payment of
attorney’s fees to the defendant Richard S. DiPreta,
brought to the Superior Court in the judicial district of
Stamford-Norwalk and tried to the court, Sommer, J.;
judgment dismissing the appeal, from which the plain-
tiff appealed to this court. Appeal dismissed.

Laurel Fedor, for the appellant (plaintiff).

Cynthia Andrews DiPreta, for the appellee (defen-
dant).

Opinion

MOLL, J. The plaintiff, Stephen Tunick, appeals from
the judgment of the trial court dismissing his appeal
from a probate decree approving the payment of attor-
ney’s fees to the defendant, Richard S. DiPreta. On
appeal, the plaintiff claims that the court improperly
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(1) concluded that he was not aggrieved by the probate
decree and (2) failed to consider certain trust docu-
ments in rendering its judgment. We do not reach the
merits of these claims because we conclude that the
probate decree at issue in this appeal was superseded
by a subsequent probate decree, which is the subject
of a separate probate appeal pending in the Superior
Court, and, therefore, we dismiss this appeal as moot.

The following facts, as found by the trial court or as
undisputed in the record, and procedural history are
relevant to our disposition of this appeal. The plaintiff
is a remainder beneficiary of a trust executed in 1981
by the plaintiff’s father, who died in 1997. At the time
of the father’s death, there were three cotrustees of the
trust: (1) the plaintiff; (2) the plaintiff’s sister, Barbara
Tunick (Barbara); and (3) the plaintiff’s mother, Sylvia
Tunick (Sylvia). On July 7, 2004, the Probate Court
for the district of Greenwich, Caruso, J., removed the
plaintiff as cotrustee of the trust. Thereafter, Barbara
and Sylvia continued to function as cotrustees of the
trust until June 11, 2013, when the Probate Court, Hop-
per, J., removed them from those roles and appointed
Richard J. Margenot as the successor trustee.

In March, 2015, the defendant filed with the Probate
Court a petition seeking approval and payment of attor-
ney’s fees for services that he had rendered to Barbara
and Sylvia in their capacities as cotrustees of the trust.
On March 7, 2017, the Probate Court issued a decree
approving the payment of $109,133.74 to the defendant
(2017 probate decree).

Soon thereafter, the plaintiff filed the underlying pro-
bate appeal in the Superior Court challenging the 2017
probate decree (2017 probate appeal). In his operative
complaint, which was his second revised complaint
filed on November 15, 2018, the plaintiff asserted that
he was aggrieved by the 2017 probate decree on the
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basis of his belief ‘‘that the [attorney’s] fees have been
double billed and reimbursement has already been
made with prior distributions as accounted for in the
trust accountings. Such accountings are currently being
investigated pursuant to [a civil] action in the Superior
Court [commenced by the plaintiff in 2017; see Tunick
v. Tunick, Superior Court, judicial district of Fairfield,
Docket No. CV-16-5031896-S (2017 civil action)]; for
breach of fiduciary duty against the former trustees of
the [trust]. The Probate Court has entered orders to
appoint an independent forensic accountant to deter-
mine indiscretions and/or illegal acts of the trustees.
Therefore, any distribution, if warranted, is premature
until the forensic accounting has been completed.’’1

On May 10, 2019, following a trial de novo, the trial
court, Sommer, J., issued a memorandum of decision
dismissing the 2017 probate appeal.2 The court con-
cluded that the plaintiff failed to demonstrate that he
was aggrieved by the 2017 probate decree because, as
he had asserted in his operative complaint, distribution
of the $109,133.74 sum to the defendant was ‘‘premature
in light of the pending forensic accounting’’3 referenced

1 On June 12, 2018, in granting a motion to strike filed by the defendant,
the trial court, Jacobs, J., struck portions of the plaintiff’s original complaint
filed in the 2017 probate appeal. The plaintiff’s operative complaint contained
three subparagraphs that were intentionally left blank and not repleaded in
order to preserve his appellate rights. The June 12, 2018 decision is not at
issue in this appeal.

2 We observe that ‘‘[a]n appeal from a Probate Court to the Superior Court
is not an ordinary civil action. . . . When entertaining an appeal from an
order or decree of a Probate Court, the Superior Court takes the place of
and sits as the court of probate. . . . In ruling on a probate appeal, the
Superior Court exercises the powers, not of a constitutional court of general
or common law jurisdiction, but of a Probate Court. . . . When, as here,
no record was made of the Probate Court proceedings, the absence of a
record requires a trial de novo.’’ (Citation omitted; internal quotation marks
omitted.) Silverstein v. Laschever, 113 Conn. App. 404, 409, 970 A.2d 123
(2009).

3 On January 31, 2017, the Probate Court, Hopper, J., in acting on a motion
to compel an independent forensic accounting filed by the plaintiff, issued
an order, with the agreement of the parties, appointing an accounting firm
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in the plaintiff’s operative complaint. The court further
concluded that the claims raised by the plaintiff were
outside of the scope of the 2017 probate decree from
which he appealed. The court also declined to order
payment of the $109,133.74 sum to the defendant on
the ground that payment was premature in light of the
pending forensic accounting. Additionally, addressing
‘‘an issue of the procedure for application of payment
of attorney’s fees,’’ the court determined that, ‘‘because
. . . attorney’s fees are a personal obligation of [a] fidu-
ciary, in this case the trustees, the request for approval
and payment [of the $109,133.74 sum] from the trust
must be made by the trustees, not the payee attorney.’’
On October 11, 2019, after the court had denied a motion
for clarification and reargument that the plaintiff had
filed,4 the plaintiff filed this appeal taken from the May
10, 2019 judgment.

On June 3, 2019, following the May 10, 2019 judgment
but before the plaintiff had filed this appeal, Margenot,
acting in his capacity as successor trustee, filed with
the Probate Court a motion for advice, requesting per-
mission to distribute $109,133.76 in trust funds to the
defendant ‘‘in light of’’ the May 10, 2019 judgment dis-
missing the 2017 probate appeal. On July 1, 2019, the
Probate Court, Hopper, J., issued a decree allowing
the distribution of $109,133.76 to the defendant (2019
probate decree).5

to perform a forensic accounting ‘‘of all [t]rust finances from the period of
1997 to [September 11, 2013].’’

4 On May 30, 2019, the plaintiff filed a motion for clarification and reargu-
ment, which the court, Hernandez, J., denied on June 17, 2019. On June
26, 2019, the plaintiff filed a motion to reargue and to vacate Judge Hernan-
dez’ order, arguing that the motion for clarification and reargument should
have been adjudicated by Judge Sommer, who had rendered the May 10,
2019 judgment. Thereafter, on September 23, 2019, Judge Sommer issued
an order stating that ‘‘[t]he court confirms that it has considered the plaintiff’s
motion [for clarification and reargument] and the motion is denied.’’

5 There is a minute discrepancy between the $109,133.76 figure set forth
in the 2019 probate decree, as well as in Margenot’s motion for advice, and
the $109,133.74 figure set forth in the 2017 probate decree. We do not
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Subsequently, the plaintiff filed with the Superior
Court an appeal from the 2019 probate decree. See
Tunick v. DiPreta, Superior Court, judicial district of
Stamford-Norwalk, Docket No. CV-19-6042945-S (2019
probate appeal). In his most recent complaint filed in
the 2019 probate appeal, which is his second revised
complaint filed on June 28, 2021, the plaintiff asserted as
follows with respect to the portion of the 2019 probate
decree authorizing payment of the $109,133.76 sum to
the defendant:

‘‘(i) The [plaintiff] has claimed that the [attorney’s]
fees have been double billed and reimbursement has
already been made with prior distributions as
accounted for in the trust accountings.

‘‘(ii) The [Probate] Court failed to take the double
billing into consideration, thereby reducing the defen-
dant’s claimed attorney’s fees owed.

‘‘(iii) Such accountings are currently being investi-
gated pursuant to [the 2017 civil action] . . . .

‘‘(iv) The Probate Court has entered orders to appoint
an independent forensic accountant to determine if
there are indiscretions and/or illegal acts of the [t]rust-
ees.

‘‘(v) The forensic accountant is appointed and work-
ing on the review.

‘‘(vi) Therefore, any distribution [of the attorney’s
fees] is erroneous . . . . The [plaintiff] has been

consider this discrepancy to be of import, and we construe the attorney’s
fees at issue in the 2017 probate decree and the 2019 probate decree to be
one and the same. During the trial de novo held in the 2017 probate appeal,
the defendant testified that $109,133.74 was the sum that he sought vis-à-
vis the March, 2015 petition that led to the 2017 probate decree. Moreover,
in the motion for advice, Margenot sought permission to distribute trust
funds to the defendant ‘‘in light of’’ the May 10, 2019 judgment.

We also note that the 2019 probate decree addressed the payment of
other fees, which are not germane to this appeal.
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aggrieved by the distribution of said attorney’s fees
. . . .’’ (Citation omitted.) To date, the plaintiff’s claim
in the 2019 probate appeal concerning the $109,133.76
sum remains unresolved.6

The plaintiff raises two claims on appeal. First, he
asserts that the court improperly concluded that he was
not aggrieved by the 2017 probate decree. Second, he
asserts that the court improperly failed to consider cer-
tain trust documents before rendering the May 10, 2019
judgment. We need not examine the merits of these
claims because we conclude that this appeal has been
rendered moot following the entry of the 2019 probate
decree.7

6 On July 17, 2019, after the 2019 probate decree had been issued, the
plaintiff filed with the Superior Court in the 2017 probate appeal a motion
for contempt, asserting that Margenot improperly had disbursed trust funds
to the defendant in violation of a stay imposed by the court in this matter
on May 30, 2017, and without court approval. On December 9, 2019, the
court, Krumeich, J., issued a memorandum of decision in which it found
that, by way of a check dated July 10, 2019, Margenot had paid the defendant
$109,133.76, which the defendant then had deposited into his law firm’s
bank account. The court denied the motion for contempt, but ordered the
defendant to deposit $109,133.74 into a separate interest bearing account,
with such funds and any accrued interest not to be ‘‘disbursed until th[is]
appeal from Judge Sommer’s [May 10, 2019 judgment] has been decided
and the rights to receive the funds has been adjudicated or until further
order.’’ We note that the sum that Judge Krumeich found Margenot to have
paid to the defendant ($109,133.76) is not the same as the sum that Judge
Krumeich enjoined the defendant from disbursing ($109,133.74). As we
explain in footnote 5 of this opinion, this discrepancy is of no import.

7 On November 1, 2021, after the parties had filed their respective appellate
briefs and in advance of oral argument before this court, we ordered sua
sponte that ‘‘counsel should be prepared to address at oral argument how,
if at all, the proceedings in [the 2019 probate appeal] affect this appeal. This
includes, but is not necessarily limited to, whether the appeal should be
dismissed (1) for lack of aggrievement in the event the court concludes that
the plaintiff has in effect received the relief he requested in the trial court;
see In re Allison G., 276 Conn. 146, 158 [883 A.2d 1226] (2005); or, alterna-
tively, (2) on the ground that the appeal is moot because the underlying
probate order has been superseded by a subsequent probate order
addressing the same issue. See Thunelius v. Posacki, 193 Conn. App. 666,
686 [220 A.3d 194] (2019).’’ Because we conclude that this appeal is moot,
we need not address the issue of aggrievement.
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‘‘Mootness implicates [the] court’s subject matter
jurisdiction and is thus a threshold matter for us to
resolve. . . . It is a well-settled general rule that the
existence of an actual controversy is an essential requi-
site to appellate jurisdiction; it is not the province of
appellate courts to decide moot questions, discon-
nected from the granting of actual relief or from the
determination of which no practical relief can follow.
. . . Because mootness implicates subject matter juris-
diction, it presents a question of law over which our
review is plenary. . . . Mootness presents a circum-
stance wherein the issue before the court has been
resolved or had lost its significance because of a change
in the condition or affairs between the parties. . . . A
case is moot when due to intervening circumstances
a controversy between the parties no longer exists.’’
(Internal quotation marks omitted.) Barber v. Barber,
193 Conn. App. 190, 220–21, 219 A.3d 378 (2019).

The plaintiff requests as relief on appeal that we
reverse the May 10, 2019 judgment and remand the case
to the Superior Court with direction to sustain the 2017
probate appeal taken from the 2017 probate decree or,
alternatively, to conduct a new trial. Granting such relief
would be purely academic. The 2017 probate decree,
wherein the Probate Court, in acting on a petition filed
by the defendant, authorized payment of the $109,133.74
sum to the defendant, was superseded by the 2019 pro-
bate decree, wherein the Probate Court, in resolving a
motion filed by Margenot, permitted Margenot to dis-
tribute the same funds to the defendant. See footnote
5 of this opinion. Accordingly, the 2017 probate decree
is no longer in effect and no practical relief can be
afforded to the plaintiff as to that decree, rendering
this appeal moot.8 See, e.g., Dempsey v. Cappuccino,

8 After we had heard oral argument in this appeal, the plaintiff filed an
appeal with the Superior Court taken from a probate decree issued on
December 21, 2021. See Tunick v. DiPreta, Superior Court, judicial district
of Stamford-Norwalk, Docket No. CV-22-6055088-S. This probate decree
addressed, inter alia, a separate application filed by the defendant seeking
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200 Conn. App. 653, 659, 240 A.3d 1072 (2020) (subse-
quent visitation orders superseded orders challenged
on appeal, rendering appeal moot); Thunelius v.
Posacki, 193 Conn. App. 666, 686, 220 A.3d 194 (2019)
(subsequent orders addressing appointment of guardian
ad litem for child superseded order challenged on
appeal, rendering portion of appeal moot). Moreover,
as we noted earlier in this opinion, proceedings in the
2019 probate appeal, which encompasses the same
claims raised by the plaintiff in the 2017 probate appeal,
remain ongoing. See Murphy’s Appeal from Probate,
22 Conn. App. 490, 496–97, 578 A.2d 661 (in affirming
Superior Court’s judgment dismissing plaintiff’s probate
appeals, which challenged orders concerning adminis-
tration of estate, as moot following distribution of
estate’s property and approval of final accounting,
agreeing with Superior Court’s conclusion that sepa-
rate, pending probate appeal taken by plaintiff from
approval of final accounting ‘‘sufficiently protect[ed]’’
plaintiff’s rights), cert. denied, 216 Conn. 823, 581 A.2d
1057 (1990).

The appeal is dismissed.

In this opinion the other judges concurred.

JODI BIALIK v. SCOTT BIALIK
(AC 44699)

Alvord, Clark and Seeley, Js.

Syllabus

The plaintiff, whose marriage to the defendant previously had been dis-
solved, appealed to this court from the judgment of the trial court

the payment of attorney’s fees. In adjudicating the application, the Probate
Court, Hopper, J., authorized the payment of $140,252.69 to the defendant.
It is not clear whether the $140,252.69 sum encompasses the attorney’s fees
at issue in this appeal. Whatever the nature of the $140,252.59 sum may be,
our conclusion that this appeal is moot remains unchanged.
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modifying the defendant’s alimony obligation. The parties’ separation
agreement, which was incorporated into the judgment of dissolution,
required the defendant to make weekly alimony payments of $2769.23
to the plaintiff, an amount that was nonmodifiable downward unless the
defendant earned less than $350,000 in annual adjusted gross earnings.
Adjusted gross earnings was defined in the separation agreement, in
part, as gross business receipts less business expenses. The defendant
claimed that a substantial decrease in his annual income from his dental
practice as a result of the COVID-19 pandemic constituted a change in
circumstances that warranted a reduction in his alimony payments.
The trial court heard expert testimony that the parties presented from
accountants about the defendant’s financial circumstances and his
receipt of $159,000 in loans and grants the federal government distrib-
uted in 2020 to businesses nationwide to help offset their loss of income
during the COVID-19 pandemic. Both parties’ accountants believed that
the federal government would forgive the full amount of the loans. The
plaintiff’s accountant, T, determined that the defendant would not incur
any federal income tax obligation due to the government’s forgiveness
of the loans and that the defendant would benefit from the deduction
of payroll expenses on his corporate tax return. The defendant’s accoun-
tant, L, determined that the defendant had adjusted gross earnings of
$240,123 in 2020, which did not include the funds received from the
federal government, and that the proceeds of the loans would not reduce
the defendant’s expenses or be considered income or forgiveness of
debt. The court concluded that the defendant had established a change
in circumstances on the basis of L’s determination that the defendant
had adjusted gross earnings of $240,123 in 2020. The court reasoned
that the federal funds were intended as one-time emergency loans that
should not be considered as ordinary income. The court reduced the
defendant’s weekly alimony payment to $1038 and required the plaintiff
to reimburse him for his overpayment of $34,853 in alimony. On appeal,
the plaintiff claimed, inter alia, that the court’s conclusion that the
defendant had established a change in circumstances was incorrect as
a result of the court’s failure to include the federal funds in its calculation
of his adjusted gross earnings. Held:

1. The trial court improperly calculated the defendant’s adjusted gross earn-
ings by failing to include the federal funds he received, and, because
the court’s finding of a substantial change in circumstances was predi-
cated on that incorrect calculation, the court’s modification of his ali-
mony obligation had to be reversed and the case remanded for a new
modification hearing: the federal funds constituted gross business
receipts within the separation agreement’s definition of adjusted gross
earnings and, thus, cash flow that was transferred into the defendant’s
business; moreover, the funds were virtually indistinguishable from ordi-
nary business receipts, and the trial court understood that the federal
government intended the funds to be essentially replacement business
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income; furthermore, despite the defendant’s contention to the contrary,
this court was not convinced that the funds should be excluded from
gross business receipts merely because the federal government dis-
bursed them for targeted purposes or intended them to be one-time or
emergency disbursements.

2. The trial court’s acceptance of L’s calculation as to the defendant’s
$7974.18 tax deduction for disability insurance payments in 2020 was
clearly erroneous, as that finding was not supported by the evidence:
L testified that he did not know the exact amount the defendant spent
on disability insurance as part of the defendant’s business overhead,
and both L and the defendant testified that some portion of the $7974.18
should have been added back into the defendant’s adjusted gross earn-
ings as defined in the parties’ separation agreement.

Argued May 12—officially released October 4, 2022

Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Danbury, where the court, Winslow, J., rendered
judgment dissolving the marriage and granting certain
other relief in accordance with the parties’ separation
agreement; thereafter, the court, Truglia, J., granted
the defendant’s motion for modification of alimony and
denied the plaintiff’s motions for contempt and contri-
bution for certain expenses, and the plaintiff appealed
to this court; subsequently, the court, Truglia, J., issued
an articulation of its decision. Reversed in part; further
proceedings.

Christopher P. Norris, for the appellant (plaintiff).

Laura A. Goldstein, with whom was Eva M. DeFranco,
for the appellee (defendant).

Opinion

ALVORD, J. The plaintiff, Jodi Bialik, appeals from
the postjudgment ruling of the trial court granting the
motion of the defendant, Scott Bialik, for a modification
of his alimony obligation. On appeal, the plaintiff claims
that the court erred in (1) failing to consider the impact
of funds received by the defendant’s dental practice
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from the federal Paycheck Protection Program (PPP);
see 15 U.S.C. § 636 (a) (36); and the Economic Injury
Disaster Loan (EIDL) program; see 15 U.S.C. § 636 (b)
(2); both of which are administered by the United States
Small Business Administration (SBA), in calculating the
defendant’s annual adjusted gross earnings, as defined
in the parties’ separation agreement, and (2) its treat-
ment of disability insurance premiums paid by the
defendant’s business.1 We agree with the plaintiff and,

1 The plaintiff also claims on appeal that (1) the court erred in ‘‘not
considering [funds received from the United States Department of Health
and Human Services (HHS)] as income and appears to have not realized that
the defendant’s expert had removed the HHS moneys from his calculation
of adjusted gross income,’’ (2) the court abused its discretion in reducing
the amount of the defendant’s alimony obligation by $90,000 per year after
determining that the defendant’s income was $110,000 below the threshold
for modification, and (3) abused its discretion in ordering the modification
in alimony payments retroactive to the date she was served with the motion
for modification. Because we reverse the court’s judgment on the motion
for modification of alimony and remand the case for a new hearing on that
motion, we need not consider the plaintiff’s claim regarding the court’s
treatment of the HHS funds or her claims that the court abused its discretion
in reducing the amount of the alimony payments and ordering that the
modification be retroactive to the date of service. See Steller v. Steller, 181
Conn. App. 581, 599, 187 A.3d 1184 (2018). We will, however, consider the
plaintiff’s claim that the court erred in its treatment of the disability insurance
premiums, as this issue is likely to arise on remand.

Finally, the plaintiff claims on appeal that the court improperly denied
her motions for contempt, in which she alleged that the plaintiff was in
arrears on his alimony payments to her. The defendant responds, inter alia,
by noting that the plaintiff ‘‘provides no case law or statutory references
to support any aspect of her claim that the trial court’s decision with regard
to the motion for contempt was in error.’’ We conclude that the plaintiff’s
claim is inadequately briefed and, therefore, we decline to review it.

‘‘We repeatedly have stated that [w]e are not required to review issues
that have been improperly presented to this court through an inadequate
brief. . . . Analysis, rather than mere abstract assertion, is required in order
to avoid abandoning an issue by failure to brief the issue properly. . . .
[F]or this court judiciously and efficiently to consider claims of error raised
on appeal . . . the parties must clearly and fully set forth their arguments
in their briefs. . . . The parties may not merely cite a legal principle without
analyzing the relationship between the facts of the case and the law cited.’’
(Internal quotation marks omitted.) Scalora v. Scalora, 189 Conn. App. 703,
735–36, 209 A.3d 1 (2019). In the present case, the plaintiff’s brief is devoid
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accordingly, reverse in part the judgment of the trial
court.

The following facts and procedural history are rele-
vant to our review of the plaintiff’s claims. The court,
Winslow, J., dissolved the parties’ marriage on Decem-
ber 14, 2016. At the time of the dissolution, the parties
had two minor children, aged fifteen and twelve. The
judgment of dissolution incorporated by reference the
parties’ separation agreement (agreement). With
respect to alimony, the defendant was obligated to pay
the plaintiff $2769.23 per week ‘‘until the first of the
following to occur: either party’s death, the [plaintiff’s]
remarriage, or ten (10) years from the dissolution of
marriage.’’ The parties agreed that alimony was ‘‘non-
modifiable as to an extension of the term.’’

Pursuant to Section 20 (C) of the agreement, the
amount of alimony paid by the defendant to the plaintiff
is ‘‘nonmodifiable downward unless the [defendant]
earns less than . . . $350,000 . . . annual adjusted
gross earnings. If the [defendant] earns less than . . .
$350,000 . . . annual adjusted gross earnings, then the
amount of alimony may be modifiable if a court of
competent jurisdiction so determines, based on a
motion for modification properly filed and proceeded
upon.’’

Section 20 of the agreement defines ‘‘adjusted gross
earnings’’ as ‘‘gross business receipts less business
expenses, less straight-line depreciation of business
equipment; with add-backs for the following: travel and
entertainment expenses of $5,000.00 per year; advertis-
ing expenses in excess of $5,000.00 per year; any chari-
table contributions, owner’s percentage of profit shar-
ing; medical insurance of owner, attorney and

of citation to legal authority. The entirety of her briefing of this claim consists
of representations as to the defendant’s income, expenses, and arrearage,
and block quotations from the transcript of the hearing on the parties’
motions. The plaintiff has failed to proffer any authority or analysis in
support of her claim. Accordingly, we decline to review it.
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accounting fees in excess of $15,000.00 per year, but
not including professional fees paid in connection with
insurance, tax or Medicaid audits; dues and subscrip-
tions in excess of $3,600.00; auto expenses in excess
of $6,000.00; auto depreciation; home office rent or
expenses; equipment for personal use; and any W-2
gross income paid to the owner.’’

The agreement also included safe harbor provisions,
pursuant to which the plaintiff could earn up to $50,000
gross employment earnings annually, and the defendant
could earn up to $700,000 ‘‘adjusted gross earnings
annually,’’ without either being deemed a substantial
change in circumstances. (Internal quotation marks
omitted.) The agreement stated that ‘‘[o]nly those sums
which exceed the ‘safe harbor’ amount shall be consid-
ered in any proceeding for a modification of alimony,
if the claim is an increase in . . . earnings. This ‘safe
harbor’ amount and its term may be modified by a court
of competent jurisdiction.’’

On March 22, 2018, the defendant filed a motion to
modify his alimony obligation, in which he alleged, inter
alia, that his ‘‘income ha[d] substantially decreased,
which amount[ed] to a substantial change in circum-
stances.’’ On October 1, 2018, the parties entered into
a stipulated agreement, which provides in relevant part:
‘‘There shall be no modification of alimony at this time.
It is agreed by the parties that if either party ever brings
this matter back to court to address a change in alimony,
the income of the parties to be considered shall be the
incomes from date of dissolution and the then income of
the parties when the motion is filed and/or addressed.’’2

2 The parties also agreed that ‘‘[t]he [defendant] shall not have the right
to file any motion(s) to modify alimony prior to December 31, 2020, if such
reduction is based upon a reduction of his earned income as calculated in
the manner set forth in the initial dissolution judgment and claimed to be
below the $350,000 gross income level required by the dissolution judgment
unless’’ certain preconditions were met. The court stated in its memorandum
of decision that it had determined, after a hearing, that the defendant had
met such preconditions.
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On June 2, 2020, the plaintiff filed a motion for con-
tempt in which she alleged that, beginning in March,
2020, the defendant unilaterally had reduced the
amount of alimony he paid to her. She alleged, inter
alia, that the defendant was $17,879.80 in arrears on
his alimony payments.

On July 15, 2020, the defendant filed a motion to
modify his alimony obligation, alleging that his annual
income had decreased substantially and was less than
$350,000. He represented, inter alia, that, ‘‘[d]ue to the
unforeseeable COVID-19 pandemic, the defendant was
forced to completely shutter his offices for months,
resulting in little or no income. After the defendant
was permitted to reopen, the number of patients has
decreased significantly.’’

On January 8, 2021, the plaintiff filed a second motion
for contempt, in which she represented that the defen-
dant had refused to pay the previous arrearage ‘‘until
days prior to the hearing on a contempt motion
addressing that arrearage.’’ She alleged that the defen-
dant again was failing to pay his periodic alimony obliga-
tion and ‘‘has unilaterally determined he doesn’t need
to pay for [two] weeks.’’

The court, Truglia, J., held an evidentiary hearing
on the defendant’s motion for modification and the
plaintiff’s two motions for contempt in April, 2021.3

The defendant presented the testimony of Frederick
Landwehr, a certified public accountant and financial
advisor who prepares the defendant’s tax returns and

3 The court also heard evidence with respect to a motion filed by the
plaintiff seeking contributions from the defendant for the private school
expenses of the parties’ youngest child. In its memorandum of decision, the
court denied this motion after finding that ‘‘the defendant does not have
sufficient resources with which to pay the plaintiff’s proposed order for
contribution.’’ The plaintiff does not challenge this ruling on appeal.



Page 106A CONNECTICUT LAW JOURNAL October 4, 2022

566 OCTOBER, 2022 215 Conn. App. 559

Bialik v. Bialik

financial statements. The plaintiff presented the testi-
mony of Theodore Lanzaro, a certified public accoun-
tant and certified forensic accountant. Both parties also
testified.

On April 12, 2021, the defendant filed revised pro-
posed orders in which he requested that the court
reduce his alimony obligation to $1038 per week and
that the modification be made retroactive to the date
of service of his motion for modification, August 8, 2020.

On April 20, 2021, the court issued its memorandum
of decision. The court first found that the defendant had
demonstrated a substantial change in circumstances
in that his income from his business ‘‘ha[d] declined
steadily since December, 2016.’’ The court ‘‘accept[ed]
the figures offered by the defendant’’ and found that
he had annual adjusted gross earnings of $240,123 in
2020. The court next turned to the factors set forth in
General Statutes § 46b-82 (a) and determined that ‘‘an
alimony payment of $2769.23 per week represents an
unreasonable portion of the defendant’s current earn-
ings.’’4 The court reduced the defendant’s weekly ali-
mony obligation to $1038, as requested by the defendant

4 The court stated: ‘‘The court found both parties credible. The parties
are close in age, and both appear to be in good overall health. The court
notes that the defendant now has no significant assets other than his practice
and the equity in his personal residence . . . while the plaintiff’s assets
have remained steady since the time of judgment . . . . The plaintiff has
not worked in her field during the marriage; her earning capacity is therefore
much smaller than the defendant’s. The court understands that the plaintiff
relies on the alimony award to meet her current expenses and to maintain
her station in life. The plaintiff, however, currently has income from her
work as a preschool teacher. She also receives steady child support from
the defendant.

‘‘The court also understands that the parties’ marriage was a long one
and that the original alimony award represents a return on the plaintiff’s
significant investment over time in the defendant’s earning capacity. With
regard to the parties’ respective expenses, the court appreciates the plain-
tiff’s desire to continue the younger child’s private school education; the
child is doing well at the school, and she should continue her studies there
. . . . The court also takes into consideration the costs of the defendant’s
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in his revised proposed orders, and made its order retro-
active to the date of service of the defendant’s motion
for modification, which was August 8, 2020. Applying
the retroactive effective date, the court determined that
the defendant had overpaid alimony in the amount of
$34,853 and ordered the plaintiff to reimburse the defen-
dant for the overpayment on or before June 1, 2021.

Considering the motions for contempt, the court
determined ‘‘that the plaintiff has not carried her burden
of proof by clear and convincing evidence that the
defendant has wilfully violated the court’s clear orders
regarding payment of alimony.’’ The court found that
the defendant was ‘‘unable to comply with the [alimony]
order after he was ordered to close his office in March,
2020, and again in December, 2020.’’ The court addition-
ally found ‘‘that the defendant acted in good faith at all
times in his dealings with the plaintiff.’’5

On April 27, 2021, the plaintiff filed a motion to rear-
gue, which was denied. Thereafter, the plaintiff filed a
motion for articulation, asking the court to articulate
its findings concerning the PPP and EIDL funds and

choice of daily transportation . . . . Nevertheless, after consideration of
all of the factors of § 46b-82, it is clear that an alimony payment of $2769.23
per week represents an unreasonable portion of the defendant’s current
earnings.’’ (Citations omitted; footnotes omitted; internal quotation marks
omitted.)

5 In support of this finding, the court noted that ‘‘[t]he defendant notified
the plaintiff in writing in advance in the spring of 2020 that it was unlikely
that he would be able to meet his obligations . . . .’’ (Citations omitted.)
For example, one such notification states: ‘‘As of today, I have heard that
my Emergency Payroll Loan (PPP Loan) application was accepted and sent
to the SBA for processing. I have not received any funds for that nor the
SBA Emergency Disaster Relief (EDIL Loan). The Dental Office has been
closed and there isn’t enough coming in to cover the overhead. I have
arranged for the child support payment to be paid in full from my personal
savings, and it will be transferred Fri. As for the Alimony, right now I simply
do not have the income to cover any of it. I was unable to even transfer
any money to myself. If/when these loans come in I will notify you and we
can figure things out. I just wanted to give you a heads up beforehand.’’
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disability insurance premiums paid as an expense of
the defendant’s business. The court denied the motion
for articulation.6 This appeal followed.7

We first set forth principles of law relevant to the
plaintiff’s claims. ‘‘[General Statutes §] 46b-86 governs
the modification or termination of an alimony or sup-
port order after the date of a dissolution judgment.
When . . . the disputed issue is alimony . . . the
applicable provision of the statute is § 46b-86 (a), which
provides that a final order for alimony may be modified
by the trial court upon a showing of a substantial change
in the circumstances of either party.’’ (Internal quota-
tion marks omitted.) Birkhold v. Birkhold, 343 Conn.
786, 809, 276 A.3d 414 (2022). ‘‘Under that statutory
provision, the party seeking the modification bears the
burden of demonstrating that such a change has
occurred. . . . To obtain a modification, the moving
party must demonstrate that circumstances have
changed since the last court order such that it would
be unjust or inequitable to hold either party to it.
Because the establishment of changed circumstances

6 The plaintiff also had requested that the court articulate ‘‘how it consid-
ered the approximately $16,000 the defendant received from [the United
States Department of Health and Human Services (HHS)], which was consid-
ered taxable business income by the defendant’s expert as recently as [two]
weeks prior to hearing into the calculation of the defendant’s 2020 income.’’
On May 13, 2021, the plaintiff filed with this court a motion for review of
the denial of her motion for articulation. On June 16, 2021, this court granted
the plaintiff’s motion for review and granted, in part, the relief requested
therein. On June 21, 2021, the trial court issued its articulation with respect
to the HHS funds.

7 On May 26, 2021, the plaintiff filed a motion requesting that the court
stay its order directing her to reimburse the defendant for overpaid alimony
resulting from the court’s retroactive modification order, and the defendant
filed an objection thereto. The court denied the motion, and the plaintiff
filed a motion for review with this court. This court sua sponte ordered the
trial court to provide a memorandum of decision regarding its denial of the
plaintiff’s motion for a stay. On August 9, 2021, the trial court issued its
memorandum of decision, and, thereafter, this court granted the motion for
review but denied the relief requested therein.
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is a condition precedent to a party’s relief, it is pertinent
for the trial court to inquire as to what, if any, new
circumstance warrants a modification of the existing
order.’’ (Internal quotation marks omitted.) Malpeso v.
Malpeso, 189 Conn. App. 486, 499, 207 A.3d 1085 (2019).

Prior to addressing the plaintiff’s claims, we note that
the plaintiff does not claim on appeal that the defendant
did not meet the agreement’s $350,000 threshold for
proceeding with a motion for modification. Addition-
ally, both parties acknowledge that the safe harbor pro-
visions contained in the agreement do not relieve the
party seeking modification of the statutorily mandated
burden of demonstrating a substantial change in cir-
cumstances. See Budrawich v. Budrawich, 200 Conn.
App. 229, 255, 240 A.3d 688 (2020) (alimony provision
permitting modification if plaintiff earns less than
$100,000 per year did not relieve plaintiff of burden to
demonstrate substantial change in circumstances), cert.
denied, 336 Conn. 909, 244 A.3d 561 (2021). At issue in
this appeal is whether the court erred in finding that
the defendant sustained his burden of demonstrating a
substantial change in circumstances.8

I

We first address the plaintiff’s claim that the trial
court erred in failing to include the PPP and EIDL funds
in its calculation of the defendant’s income for purposes
of determining whether the defendant had shown a
substantial change in circumstances warranting modifi-
cation of his alimony obligation. Specifically, she claims
that the court improperly accepted the determination

8 We also note that neither party raises a claim on appeal that the trial
court erred in using the definition of ‘‘adjusted gross earnings’’ contained
in the parties’ agreement in determining that the defendant had shown a
substantial change in circumstances. Although the plaintiff’s counsel sug-
gested during oral argument before this court that the trial court was not
required to use the formula, the plaintiff does not raise the issue on appeal
as a claim of error.
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of the defendant’s expert that the defendant’s 2020
adjusted gross earnings totaled $240,123, which did not
include the PPP and EIDL funds or consideration of
the nontaxable nature of those funds. We agree with
the plaintiff that the court should have included the PPP
and EIDL funds in its determination of the defendant’s
adjusted gross earnings. Because the court’s finding of
a substantial change in circumstances was predicated
on the defendant’s decreased earnings, without consid-
eration of the PPP and EIDL funds, that finding can-
not stand.

The following additional procedural history is rele-
vant to our resolution of this claim. As noted previously,
both parties presented expert testimony at the hearing.
Landwehr, the defendant’s certified public accountant,
calculated the defendant’s 2020 adjusted gross earnings
as $240,123, which did not include the PPP and EIDL
funds. Landwehr opined that the EIDL grant and the
PPP funds were not business receipts.9 Landwehr testi-
fied with respect to the EIDL that it was ‘‘a grant that
was paid to businesses in 2020. If they applied for the
grant, they were applied up to $10,000 to get a grant
that does not have to be paid back to stimulate the
. . . business as a nontaxable item for the effects of
the coronavirus on their businesses.’’ On cross-exami-
nation, Landwehr acknowledged that the grant of the
EIDL funds increased the defendant’s cash flow but
maintained that the grant did not increase his business
income.

As to the PPP funds, Landwehr testified that funds
in the amount of $75,000 were received by the defendant
in April, 2020, and deposited into a separate account.
The account’s balance had been reduced to $39.99 by

9 Landwehr explained: ‘‘My understanding of gross receipts is from ser-
vices provided in the business, and this is not for services provided in
the business.’’
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the end of July, 2020. Landwehr also acknowledged that
the defendant received an additional $75,000 in PPP
funds in 2021. Landwehr testified that it was a ‘‘loan,’’
and that the defendant ‘‘has to provide proof that he
used it to cover the payroll, rent, personal protection
equipment, etc., then he has to submit for forgiveness.’’
Landwehr described the purpose of the program as
‘‘tak[ing] people off the unemployment rolls’’ and testi-
fied that it was ‘‘for companies to pay those employees
for not even coming to work.’’

Landwehr acknowledged that the defendant’s prac-
tice would have had to generate additional taxable busi-
ness receipts in order to produce the equivalent of the
financial benefit afforded by the tax-free moneys pro-
vided by the federal government. As to whether a busi-
ness would be required to reduce the related business
expenses deduction on its tax return corresponding to
receipt of the PPP funds, Landwehr testified that ‘‘an
issue on the PPP was originally that it would be not
income to a business, but it would have to reduce
expenses of a business on the tax return. . . . Then
they came back and said, it does not have to reduce
expenses, the PPP was to help the economic cause
of businesses to try and keep them in business. And
therefore, the proceeds of that, once it’s forgiven, would
not reduce expenses and would not be considered
income or forgiveness of debt.’’ Landwehr testified that
the defendant had not engaged him to apply for forgive-
ness of the PPP loan. Landwehr testified that he
believed ‘‘the full amount [of the PPP loan] will be
forgiven’’ but stated that he had not done that analy-
sis yet.

The defendant testified that his business income had
declined since the dissolution of the parties’ marriage
in 2016. Specifically, he testified that, although he pre-
viously was the only pediatric dentist in his area, there
recently had been an increase in pediatric dentists in
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his area, including corporate entities providing dental
care. He further testified that more children had become
covered under Medicaid and that Medicaid had not
increased its rates since 2010.

With respect to the COVID-19 pandemic related
decline in his income, the defendant testified that his
office was closed from March 22 to May 22, 2020, except
for emergency procedures. He explained that, because
patients are seen every six months, he again had no
patients scheduled from September to November, 2020.
Also, the defendant was exposed to COVID-19 in
December, 2020, and was required to close his dental
practice for two weeks.

The defendant testified as to his understanding of
the PPP loans, which was that the moneys were given
to businesses to pay employees so as to prevent them
from seeking unemployment compensation. When fur-
ther questioned, he acknowledged that ‘‘[t]here were
certain stipulations allowing a percentage of the rent’’
and utilities, but ‘‘either 85 or 65 percent of the PPP
loan money had to be used on payroll.’’ He also acknowl-
edged in his testimony that he was hopeful that the
PPP loans would be forgiven and explained that he had
‘‘furloughed [employees] for approximately four days
because it was the four days between not having any
money and then the PPP loan coming in.’’

Lanzaro, the plaintiff’s expert, reviewed the defen-
dant’s financial information, including Landwehr’s cal-
culations, and prepared a report. Lanzaro testified
regarding the PPP funds and the process for seeking
forgiveness of the loan. Lanzaro reviewed the account
in which the defendant had deposited the PPP funds
and determined that his usage of the funds qualified
for forgiveness. Lanzaro testified that he did not ‘‘see
any reason why [the federal government] wouldn’t give
him 100 percent forgiveness.’’
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Lanzaro testified that, in addition to incurring no fed-
eral income tax obligation due to the government’s for-
giveness of the PPP loan, the defendant also would
benefit from the deduction of his payroll expenses on
his corporate tax return. Lanzaro testified that, as long
as the defendant similarly met the criteria of the pro-
gram with respect to the 2021 PPP funds, the defendant
would enjoy the exact same federal tax consequences.

The defendant requested that the court reduce his
weekly alimony obligation from $2769.23 to $1038. In
support of that request, the defendant argued that his
income had decreased from $411,000 at the time of the
marital dissolution in 2016 to approximately $240,000
in 2020. The plaintiff contended that certain amounts
that had been excluded from the defendant’s proposed
figures should be included in his adjusted gross earn-
ings. Specifically, the plaintiff argued that $84,000 in
PPP and EIDL funds that the defendant had received
in 2020 should be added to his income from business
operations. The plaintiff further maintained that,
because the PPP and EIDL funds were not considered
taxable income by the federal government, the defen-
dant would have had to generate additional taxable
business receipts greater than the sum of the PPP and
EIDL funds in order to produce the equivalent of the
benefit afforded by the tax-free moneys. Accordingly,
the plaintiff argued, the court should adjust upward
from the government moneys when calculating the
defendant’s adjusted gross earnings for 2020. The plain-
tiff argued for the same treatment of the $75,000 in PPP
funds that the defendant received in 2021.

In its memorandum of decision, the court rejected
the plaintiff’s position that the $159,000 in PPP and EIDL
funds should be included in calculating the defendant’s
adjusted gross earnings. The court stated that it ‘‘fully
acknowledges and understands the plaintiff’s argument
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that these funds were intended by the federal govern-
ment to be, essentially, ‘replacement business income.’
Nevertheless, it is clear that the funds were also
intended by the federal government as one-time emer-
gency loans (not grants), which should not be consid-
ered as ordinary income. The court also notes that,
according to the defendant’s expert’s uncontradicted
testimony, if the PPP loans are forgiven, they are
exempt from traditional Internal Revenue Code rules
and regulations regarding cancellation of indebtedness
income.’’ The court accepted Landwehr’s calculation
as the ‘‘correct calculation of the defendant’s 2020
adjusted gross earnings as defined by the agreement.’’
On the basis of the decline in the defendant’s income,
the court found that there had been a substantial change
in circumstances.

On appeal, the plaintiff claims that the court erred
in finding a substantial change in circumstances
because the court incorrectly determined that the PPP
and EIDL funds should not be included in the defen-
dant’s adjusted gross earnings as defined by the agree-
ment. ‘‘In a marriage dissolution action, an agreement
of the parties executed at the time of the dissolution
and incorporated into the judgment is a contract of the
parties. . . . The construction of a contract to ascer-
tain the intent of the parties presents a question of law
when the contract or agreement is unambiguous within
the four corners of the instrument. . . . The scope of
review in such cases is plenary . . . [rather than] the
clearly erroneous standard used to review questions of
fact found by a trial court.’’ (Internal quotation marks
omitted.) Steller v. Steller, 181 Conn. App. 581, 588, 187
A.3d 1184 (2018). The language of the agreement in
the present case, as incorporated into the dissolution
judgment, is clear and unambiguous. Accordingly, our
review is plenary.
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The parties’ agreement defines ‘‘adjusted gross earn-
ings’’ as ‘‘gross business receipts less business
expenses, less straight-line depreciation of business
equipment,’’ with certain ‘‘add-backs . . . .’’ Thus, we
must examine the nature of the funds at issue to deter-
mine whether they constitute ‘‘gross business receipts.’’
The court had before it the testimony from both parties’
experts that they believed that the full amount of the
PPP loans would be forgiven, although Landwehr noted
that he had not been hired to complete that process
and, thus, had not ‘‘done that analysis yet.’’ Lanzaro,
however, had reviewed the account in which the 2020
PPP funds were deposited and determined that the
defendant’s usage of the funds qualified for forgive-
ness.10 Moreover, the plaintiff entered into evidence a
copy of the defendant’s bank statement for the account
into which the PPP funds were deposited and a copy
of a sample PPP loan forgiveness application form. With
respect to the EIDL grant, Landwehr acknowledged that
it did not have to be repaid, describing it as a ‘‘grant
that does not have to be paid back to stimulate the
. . . business as a nontaxable item for the effects of
the coronavirus on their businesses.’’

Having reviewed the evidence admitted at the hear-
ing, we agree with the plaintiff that the PPP and EIDL
funds should be included within the definition of
‘‘adjusted gross earnings’’ under the agreement, in that
they constitute gross business receipts.11 The PPP and
EIDL funds are virtually indistinguishable from ordinary
business receipts, differing primarily in their extraordi-
nary dual tax favored status. The court aptly noted that

10 On cross-examination, the defendant’s counsel did not challenge Lanz-
aro’s determination that the usage of the PPP funds qualified for forgiveness.

11 Because there was no competent evidence that the PPP funds would
be required to be repaid, our conclusion does not implicate the long-standing
guidance that, generally speaking, a bona fide loan is not to be considered
in calculation of support. See, e.g., Birkhold v. Birkhold, supra, 343
Conn. 797–98.
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it understood the plaintiff’s argument that the funds
were intended by the federal government to be ‘‘essen-
tially, ‘replacement business income.’ ’’ See N. Shafer,
‘‘Changing Tax Laws and Support: Keeping Up as the
Ground Shifts,’’ 33 J. Am. Acad. Matrim. L. 159, 174
(2020) (‘‘For support purposes . . . how should [a
hypothetical $100,000 PPP loan] be treated? The reality
is that the business has $100,000 more of cash flow.
Especially in a flow-through entity like an S Corp, part-
nership or LLC, or sole proprietorship, the reality of
this financial shot in the arm of additional cash flow
does not change the bottom line for tax purposes, but
for cash flow purposes it could have an impact.’’). Thus,
the PPP and EIDL funds constitute cash flow trans-
ferred into the defendant’s business. Accordingly, we
conclude, on the basis of this record, that the PPP and
EIDL funds should be included in the calculation of the
defendant’s adjusted gross earnings.12

The defendant argues that the PPP and EIDL funds
should not be included in his adjusted gross earnings
because they ‘‘were expended as intended: to keep
employees off of unemployment compensation and
keep the business from closing.’’ He notes that his staff
was furloughed for four days before he received the
PPP funds and that he was able to bring back and retain
his employees despite a two month shutdown of his
practice and a lack of patients and revenue. He further
emphasizes that the EIDL grant is titled as an ‘‘emer-
gency’’ grant. We are not convinced that the funds
should be excluded from gross business receipts merely
because they were disbursed by the federal government
for targeted purposes or were intended to be one-time
or emergency disbursements.

12 The business owner’s ability to deduct the business expenses paid using
the PPP and EIDL funds is consistent with the inclusion of those funds in
the defendant’s gross business receipts as provided for in the agreement.
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Accordingly, we conclude that the court improperly
calculated the defendant’s ‘‘adjusted gross earnings’’ as
set forth in the agreement. Because the court’s finding
of a substantial change in circumstances was predicated
on the defendant’s decreased earnings, the court’s judg-
ment modifying the defendant’s alimony obligation
must be reversed and the case remanded for a new
hearing on the defendant’s motion for modification.

II

We next address the plaintiff’s claim that the trial
court erred in accepting the calculations of the defen-
dant’s expert, who ‘‘testified that [the] defendant’s pay-
ments to disability insurance was deducted as a busi-
ness expense even though portions of same may not
have been appropriately deducted from income.’’13 The
defendant responds that, ‘‘[e]ven if an undetermined
fraction of the $7974.18 should have been added back
into the defendant’s adjusted gross earnings, this minor
amount would have no impact on the finding of a sub-
stantial change in circumstances or the amount of the
modification.’’ We agree with the plaintiff that the court
improperly accepted the calculation of the defendant’s
expert.14

The following additional facts and procedural history
are relevant to our resolution of this claim. The defen-
dant entered into evidence a document prepared by
Landwehr that identified, under the category of ‘‘add
backs,’’ a line item titled ‘‘disability insurance (business
overhead)’’ that had no amount correlated with it. Land-
wehr testified with respect to that item that overhead

13 Although our disposition of the plaintiff’s claim in part I of this opinion
disposes of this appeal, we address this claim because it is likely to arise
on remand. See, e.g., Ferraro v. Ferraro, 168 Conn. App. 723, 733 n.7, 147
A.3d 188 (2016).

14 Because we address this claim as an issue likely to arise on remand,
we need not address whether the court’s determination was harmful. See
State v. Raynor, 337 Conn. 527 n.20, 561, 254 A.3d 874 (2020).
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disability insurance is tax deductible, but that he did
not have the breakdown on how much the defendant
had spent on that disability insurance. Thereafter, the
following colloquy occurred between the plaintiff’s
counsel and Landwehr:

‘‘[The Plaintiff’s Counsel]: So, we can’t say whether
or not the disability should or should not be added in
because you can’t tell us today, as an expert, whether
it qualifies as a business expense?

‘‘[The Witness]: What I’m telling—

‘‘[The Plaintiff’s Counsel]: (Indiscernible)’s paid, cor-
rect?

‘‘[The Witness]: —what I’m telling you is, there’s a
portion of an expense that he usually has labeled as
disability—

‘‘[The Plaintiff’s Counsel]: Right.

‘‘[The Witness]: —that is actually business overhead.
Okay? I do not know the exact amount of that. Okay?

‘‘[The Plaintiff’s Counsel]: Right.

‘‘[The Witness]: And, I’m not gonna guess without
pulling out those records and—and doing it.

‘‘[The Plaintiff’s Counsel]: So, what’s the total amount
of the disability paid by [the defendant] in 2020?

‘‘[The Witness]: Okay, the amount shown on the cash
flow report is $7974.18. We do not know how much of
that is for . . . disability and how much of that is for
the business overhead.

‘‘[The Plaintiff’s Counsel]: So, if disability was 6500
of that, that would need to be added back? Would you
agree with me?

‘‘[The Witness]: That’s correct. And, I testified that
we did not do an analysis of that over—that business—
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the breakdown between the disability and the business
overhead that’s included in that account.’’

The defendant also testified that he did not know
what portion of the coverage was attributed to business
overhead, stating that ‘‘[i]t’s all mixed together, and I
don’t understand . . . how to separate it.’’ When asked
whether he could obtain a breakdown, the defendant
stated that ‘‘it would probably take me a while speaking
to the agents, to figure out what the heck the breakdown
is on it.’’

In its memorandum of decision, the court stated that
it ‘‘accepts the analyses offered by the defendant’s
expert witness. The deduction taken for insurance
noted by the defendant’s expert is legitimate and rea-
sonable in amount.’’

‘‘[T]he trial court’s findings [of fact] are binding upon
this court unless they are clearly erroneous in light of
the evidence and the pleadings in the record as a whole.
. . . A finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.’’
(Internal quotation marks omitted.) Norberg-Hurlburt
v. Hurlburt, 162 Conn. App. 661, 672–73, 133 A.3d
482 (2016).

In his appellate brief, the defendant does not contend
that no portion of the disability insurance premiums
should have been added back into his earnings. Rather,
he emphasizes that adding back into his earnings ‘‘an
undetermined fraction of the $7974.18’’ would have no
impact on the finding of a substantial change in circum-
stances. We agree with the plaintiff that the court erred
in accepting the calculations of the defendant’s expert.
Both the defendant’s expert and the defendant himself
testified that some portion of the $7974.18 should have
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been added back into the defendant’s adjusted gross
earnings as defined in the agreement. The court, how-
ever, found the insurance premium deduction to be
legitimate and reasonable. That finding is not supported
by the evidence and, therefore, is clearly erroneous.

The judgment is reversed only as to the defendant’s
motion to modify alimony and the case is remanded
for a new hearing on that motion; the judgment is
affirmed in all other respects.

In this opinion the other judges concurred.
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