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STRATFORD POLICE DEPARTMENT v. BOARD OF
FIREARMS PERMIT EXAMINERS ET AL.

(SC 20580)

Robinson, C. J., and McDonald, D’Auria, Mullins,
Kahn, Ecker and Keller, Js.

Syllabus

Pursuant to statute (§ 29-28 (b)), certain officials or authorities may issue
a state pistol permit to an applicant if the official or authority determines
that such applicant is ‘‘a suitable person to receive such permit,’’ and
‘‘[n]o . . . permit . . . shall be issued’’ if the applicant ‘‘(2) has been
convicted of (A) a felony, or (B) on or after October 1, 1994, a violation
of section 21a-279 or section 53a-58, 53a-61, 53a-61a, 53a-62, 53a-63, 53a-
96, 53a-175, 53a-176, 53a-178 or 53a-181d [of the General Statutes] . . . .’’

The defendant L, who had submitted a state pistol permit application with the
plaintiff, the Stratford Police Department, appealed from the judgment
of the trial court, which reversed the decision of the named defendant,
the Board of Firearms Permit Examiners, to order the issuance of such
permit. The police department initially denied L’s application on the
basis of his prior conviction in New York of criminal possession of a
controlled substance, namely, ketamine. The police department con-
cluded that L’s conviction for possession of ketamine in New York was
equivalent to a conviction for possession of a controlled substance under
a Connecticut statute (§ 21a-279 (c)), and, because § 29-28 (b) (2) (B)
lists § 21a-279 as a crime that automatically disqualifies an applicant
from receiving a pistol permit if the applicant had been convicted there-
under, L was automatically disqualified from receiving a permit under
§ 29-28 (b). L then appealed to the board from the police department’s
denial of the permit. During an administrative hearing before the board,
the police department changed its position and asserted that, although
not a per se bar, L’s New York conviction rendered him unsuitable to
receive the permit under § 29-28 (b). During the hearing, the board
questioned L regarding his suitability, focusing on the circumstances
surrounding L’s prior arrest and conviction in New York, L’s history of
ketamine use, and L’s use of other drugs and alcohol. The board also
questioned L regarding the answers he provided in his appellant question-
naire, which he was required to submit to the board prior to the adminis-
trative hearing. The board ultimately decided that L was suitable to
receive a pistol permit and ordered that such a permit be issued. The
police department then filed an administrative appeal with the trial
court, which sustained the police department’s appeal. On appeal from
the trial court’s judgment in favor of the police department, held:

1. The trial court incorrectly concluded that § 29-28 (b) (2) (B) automatically
disqualifies a state pistol permit applicant with an out-of-state conviction
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that is equivalent to a conviction under § 21a-279 from receiving such
a permit, as only a felony conviction or a conviction of those misdemean-
ors specifically enumerated in § 29-28 (b) (2) (B) constitutes a per se
bar to obtaining a state pistol permit under § 29-28 (b): the legislature
having previously used explicit language in other Connecticut statutes
to incorporate equivalent out-of-state convictions, this court concluded
that the absence of such language in § 29-28 (b) indicated that the
legislature intended that a conviction for one or more of the eleven
enumerated Connecticut offenses therein, but not a conviction for an
equivalent offense, would operate as a per se bar to obtaining a permit;
moreover, there was no merit to the police department’s claim that
reading § 29-28 (b) as barring permit applicants who have been convicted
of one or more of the eleven enumerated offenses, and not their out-
of-state equivalents, from receiving a pistol permit would lead to bizarre
and unworkable results insofar as it would result in different treatment
of individuals who pose the same risk to the public, as the legislature may
reasonably have intended to treat in-state and out-of-state convictions
differently and to have suitability determinations regarding out-of-state,
nonfelony convictions be made on a case-by-case basis; furthermore,
contrary to the police department’s claim, certain language in the statute
(§ 29-32) governing, inter alia, the revocation of existing pistol permits
did not require this court to read § 29-28 (b) to incorporate equivalent
misdemeanor convictions from extraterritorial courts of competent
jurisdiction.

2. The trial court improperly substituted its judgment for that of the board,
following the board’s determination, after a full hearing, that L was a
suitable person to obtain a state pistol permit, as this court could not
say that the board acted unreasonably, arbitrarily, illegally, or in abuse
of its discretion in making that determination: the record indicated
that the board considered and explicitly discussed the potential for
the different treatment of out-of-state offenders and of those offenders
convicted of similar crimes in Connecticut, the legislature’s purpose
in enacting § 29-28, and its own statutory interpretation analysis, and,
although the trial court, on the same record, may have come to a different
conclusion than that of the board, neither this court nor the trial court
may substitute its own judgment for that of the board with respect to
the weight of the evidence or questions of fact; moreover, there was
no merit to the police department’s claim that the board had abused
its discretion in determining that L was suitable to obtain a permit insofar
as his conduct, including the conduct that led to his drug conviction,
his confusing response to a question in the board’s appellant question-
naire, and his inability to explain to the board his response in the
questionnaire or to respond to simple inquiries during the hearing before
the board, demonstrated that he should not be entrusted with a weapon,
as the degree to which the board credited L’s responses to its questions,
L’s candidness regarding the answers in his appellant questionnaire, and
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L’s overall comportment and demeanor were not for the trial court or
this court to second-guess.

Argued December 16, 2021—officially released April 26, 2022

Procedural History

Appeal from the decision of the named defendant
ordering the issuance of a temporary pistol permit to
the defendant Anthony Leo, brought to the Superior
Court in the judicial district of Fairfield and transferred
to the judicial district of New Britain, Tax and Adminis-
trative Appeals Session, where the case was tried to
the court, Cordani, J.; judgment for the plaintiff, from
which the defendant Anthony Leo appealed. Reversed;
judgment directed.

C.ChristianYoung, fortheappellant(defendantAnthony
Leo).

Alfred P. Bruno, for the appellee (plaintiff).

Opinion

McDONALD, J. General Statutes § 29-28 (b) prohibits
the issuance of a permit to carry a pistol or revolver if
the applicant has been convicted of a felony or certain
enumerated offenses under the Connecticut General
Statutes but contains no language prohibiting the issu-
ance of a permit on the basis of out-of-state, nonfelony
convictions. See General Statutes § 29-28 (b) (2). The
applicant in the present case had been convicted in
New York of a misdemeanor crime that, had it been
committed in Connecticut, would have been among the
enumerated offenses precluding him from obtaining a
permit. In this appeal, we must decide whether § 29-28
(b) prohibits the issuance of a permit for a pistol or a
revolver to an applicant under these circumstances. In
light of the fact that the legislature has previously used
explicit language in other Connecticut statutes to incor-
porate equivalent out-of-state convictions, we conclude
that the absence of such language in § 29-28 (b) (2)
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(B) indicates that the legislature intended only for the
enumerated Connecticut offenses to operate as a per
se bar to obtaining a state pistol permit.

The defendant Anthony Leo,1 appeals from the judg-
ment of the trial court, which reversed the decision of
the named defendant, the Board of Firearms Permit
Examiners, ordering the issuance of a pistol permit to
the defendant. On appeal, the defendant claims that the
trial court erroneously read § 29-28 (b) (2) (B) to include
extraterritorial misdemeanor convictions, in contraven-
tion of the statute’s clear language and enumeration of
specific offenses that constitute a per se bar to obtaining
a pistol permit in Connecticut. The defendant also
claims that the trial court improperly substituted its
own judgment for the board’s judgment when it over-
turned the board’s determination that the defendant
was of suitable character to obtain a pistol permit. We
agree with the defendant and, accordingly, reverse the
judgment of the trial court.

The record reveals the following undisputed facts
and procedural history. In 2016 or 2017, the defendant
applied for a state pistol permit. The plaintiff, the Strat-
ford Police Department, denied the defendant’s applica-
tion on the basis of his conviction of criminal possession
of a controlled substance, ketamine, ten years prior, in
New York.2 Specifically, the police department con-
cluded that the ‘‘New York charge for criminal posses-

1 The named defendant, the Board of Firearms Permit Examiners, did not
submit a brief or participate in oral argument before this court. Thus, any
references to the defendant are solely to Leo.

2 The defendant was convicted of misdemeanor possession of a controlled
substance in New York, in violation of New York Penal Law § 220.03, which
provides in relevant part: ‘‘A person is guilty of criminal possession of a
controlled substance in the seventh degree when he knowingly and unlaw-
fully possesses a controlled substance. . . .’’ N.Y. Penal Law § 220.03
(McKinney 2000). At the time of the defendant’s New York arrest, ketamine
was classified as a schedule III controlled substance in New York. N.Y. Pub.
Health Law § 3306 (McKinney 2002).
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sion of ketamine is equivalent to [the] Connecticut
charge of [General Statutes §] 21a-279 (c), possession
of [a] controlled substance.’’ Pursuant to § 29-28 (b),
‘‘[n]o state or temporary state permit to carry a pistol
or revolver shall be issued under this subsection if the
applicant . . . (2) has been convicted of (A) a felony,
or (B) on or after October 1, 1994, a violation of section
21a-279 . . . .’’ (Emphasis added.) Thus, according to
the police department, the defendant’s conviction for
possession of ketamine in New York was an automatic
disqualifier for a pistol permit in Connecticut. The
defendant timely appealed from this denial to the board
pursuant to General Statutes § 29-32b.

In 2018, the board held an administrative hearing, in
which it considered the defendant’s appeal de novo.
Detective Michael Panton, on behalf of the police
department, reiterated the department’s position that
the defendant was automatically disqualified from
receiving a pistol permit in Connecticut based on his
New York conviction. A member of the board informed
Detective Panton that the defendant’s New York convic-
tion ‘‘is not an automatic disqualifier in Connecticut.
. . . [F]or it to be an automatic disqualifier [in Connect-
icut], it has to be the exact statute number. Even though
it may be an equivalent charge in another state, it’s not
an automatic disqualifier in Connecticut unless it’s a
felony.’’ Detective Panton represented that he was ‘‘not
aware of that.’’ The chairman of the board went on to
add: ‘‘We’re restricted to the specific expressed lan-
guage of the statute, and the language of the statute does
not say if you committed one of these misdemeanors
or [its] equivalent . . . and specifically identifies Con-
necticut penal code sections. So, we’re restricted to
those being automatic disqualifiers.’’

The police department then changed its position and
argued, instead, that, although not a per se bar, the
defendant’s New York conviction rendered him unsuit-
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able to receive the permit under § 29-28 (b). As a result,
the police department argued, the defendant did not
satisfy this separate statutory requirement, and, there-
fore, the board should still decline to order the issuance
of the permit. See General Statutes § 29-28 (b). The only
evidence the police department relied on to establish
that the defendant was unsuitable for the permit was
his prior New York conviction. The board proceeded to
question the defendant regarding his suitability. Board
members asked questions about the circumstances sur-
rounding the defendant’s arrest and subsequent convic-
tion in New York, the defendant’s history of ketamine
use, and the defendant’s use of other drugs and alcohol.
The board also questioned the defendant regarding the
answers he provided in his appellant questionnaire.3

The police department had the opportunity to cross-
examine the defendant. Ultimately, at the close of the
hearing, the board, having rejected the police depart-
ment’s interpretation of § 29-28 (b) (2) (B) and having
concluded that the defendant was suitable to receive
the permit, reversed the police department’s decision
and ordered the issuance of a pistol permit to the defen-
dant.

Pursuant to the Uniform Administrative Procedure
Act (UAPA), General Statutes § 4-166 et seq., the police
department appealed from the board’s decision to the
trial court, which, following a hearing, rendered judg-
ment sustaining the police department’s appeal. Ulti-
mately, the trial court rejected the board’s interpretation

3 As required by statute, the defendant timely submitted a letter to the
board requesting an appeal. See General Statutes § 29-32b (b). The defendant
also completed an appellant questionnaire and submitted the questionnaire
to the board. See State of Connecticut, Office of Governmental Accountabil-
ity, Board of Firearms Permit Examiners, ‘‘How Do I Appeal?,’’ available
at https://portal.ct.gov/BFPE/General/General/How-do-I-Appeal (last visited
April 18, 2022); see also General Statutes § 29-32b (c) (‘‘[t]he board . . .
may request such additional information from the appellant . . . as it deems
reasonably necessary to conduct a fair and impartial hearing’’).
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of § 29-28 (b), concluding that ‘‘§ 29-28 (b) (2) (B) pro-
hibits the issuance of a pistol permit to a person con-
victed of possession of controlled substances as provided
for under § 21a-279 and equivalents thereof.’’ (Empha-
sis added.) The trial court also held that ‘‘the board
abused its discretion in finding that [the defendant] was
suitable to receive a Connecticut pistol permit . . . .’’
The court specifically faulted the board for its failure
to consider certain ‘‘factors,’’ including ‘‘the legislative
intent, the danger posed by providing pistol permits to
persons known to abuse controlled substances, and the
inappropriate differentiation between similarly situated
applicants.’’ The defendant appealed from the judgment
of the trial court to the Appellate Court, and the appeal
was thereafter transferred to this court.

On appeal to this court, the defendant argues that
the trial court improperly wrote an ‘‘equivalency test’’
into § 29-28 (b) (2) (B), requiring the issuing authority to
compare any out-of-state misdemeanor to the automatic
disqualifiers enumerated in the statute. The defendant
argues that the plain and unambiguous language of § 29-
28 (b) (2) (B) and the legislature’s failure to include
out-of-state equivalency language in the statute, when
it has done so in other statutes, demonstrate that the
legislature did not intend for out-of-state misdemeanor
convictions to constitute a per se bar to the issuance
of a pistol permit. Thus, the defendant contends, pursu-
ant to § 29-28 (b) (2) (B), his misdemeanor conviction
in New York is not a per se bar to obtaining a pistol
permit in Connecticut. The defendant also contends
that the trial court improperly substituted its judgment
for that of the board in determining that the defendant
was unsuitable to obtain his pistol permit under § 29-
28 (b).

The police department argues that the trial court
properly rejected the board’s interpretation of § 29-28
(b) (2) (B) as precluding only those persons convicted
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of the offenses enumerated in the statute, and not their
out-of-state equivalents, from obtaining a pistol permit
in Connecticut. The police department argues that,
‘‘[w]hen read in context . . . § 29-28 (b) is decidedly
not plain and unambiguous . . . but instead requires
a fair and reasonable interpretation that avoids absurd
and unworkable results.’’ (Internal quotation marks
omitted.) The defendant’s interpretation, according to
the police department, would lead to bizarre and
unworkable results, as it would create ‘‘two classes of
defendants with regard to the issuance of a state permit
for the carrying of a pistol or revolver,’’ namely, ‘‘those
with out-of-state convictions and those with in-state
convictions.’’ The police department further argues that
the trial court correctly concluded that the board
abused its discretion in determining that the defendant
was suitable to receive a Connecticut pistol permit,
as ‘‘[i]t is clear from the hearing transcript that the
defendant should not be entrusted with a weapon
. . . .’’ We agree with the defendant and reverse the
judgment of the trial court.

I

We begin with the defendant’s claim that the trial court
erroneously interpreted § 29-28 (b) (2) (B) as prohib-
iting the issuance of a pistol permit to a person with
an out-of-state conviction equivalent to a conviction
under § 21a-279. ‘‘This court reviews the trial court’s
judgment pursuant to the [UAPA] . . . . Under the
UAPA, it is [not] the function . . . of this court to retry
the case or to substitute its judgment for that of the
administrative agency.’’ (Internal quotation marks omit-
ted.) Meriden v. Freedom of Information Commission,
338 Conn. 310, 318, 258 A.3d 1 (2021). Although courts
generally afford ‘‘deference to the construction of a
statute applied by the administrative agency empow-
ered by law to carry out the statute’s purposes’’; (inter-
nal quotation marks omitted) Dept. of Public Safety v.
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Freedom of Information Commission, 298 Conn. 703,
716, 6 A.3d 763 (2010); ‘‘[courts] do not defer to [an
agency’s] construction of a statute—a question of law—
when . . . the [provisions] at issue previously [have]
not been subjected to judicial scrutiny or when the
[agency’s] interpretation has not been [time-tested].’’
(Internal quotation marks omitted.) Dept. of Public Safety
v. State Board of Labor Relations, 296 Conn. 594, 599,
996 A.2d 729 (2010). When, as here, the statutory lan-
guage has not been previously subject to judicial review
and the agency’s interpretation is not time-tested, our
review is plenary. See, e.g., id., 600.

Whether § 29-28 (b) automatically bars an applicant
from obtaining a pistol permit based on an out-of-state
misdemeanor conviction presents a question of statu-
tory interpretation. We review § 29-28 (b) in accordance
with General Statutes § 1-2z and our familiar principles
of statutory construction. See, e.g., Vincent v. New Haven,
285 Conn. 778, 784–85, 941 A.2d 932 (2008). Section 29-
28 (b) authorizes the issuance of pistol permits in Con-
necticut under specified conditions. It provides in rele-
vant part: ‘‘Upon the application of any person having
a bona fide permanent residence within the jurisdiction
of any such authority, such chief of police, warden or
selectman may issue a temporary state permit4 to such
person to carry a pistol or revolver within the state,
provided such authority shall find that . . . such per-
son is a suitable person to receive such permit. No state
or temporary state permit to carry a pistol or revolver
shall be issued under this subsection if the applicant

4 Following the issuance of a temporary pistol permit, ‘‘the local authority
shall forward the original application to the [Commissioner of Emergency
Services and Public Protection]. Not later than sixty days after receiving a
temporary state permit, an applicant shall appear at a location designated
by the commissioner to receive the state permit. The commissioner may
then issue, to any holder of any temporary state permit, a state permit to
carry a pistol or revolver within the state.’’ General Statutes § 29-28 (b).
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. . . (2) has been convicted of (A) a felony,5 or (B) on
or after October 1, 1994, a violation of section 21a-279
or section 53a-58, 53a-61, 53a-61a, 53a-62, 53a-63, 53a-
96, 53a-175, 53a-176, 53a-178 or 53a-181d . . . .’’ (Foot-
notes added.) General Statutes § 29-28 (b).

The first sentence of § 29-28 (b) gives the issuing
authority the power to issue a pistol permit to an appli-
cant only if the authority determines that such applicant
is ‘‘a suitable person to receive such permit,’’ which
is a factual determination to be made by the issuing
authority. See, e.g., Smith’s Appeal from County Com-
missioners, 65 Conn. 135, 138, 31 A. 529 (1894) (explaining
that determination as to whether given person is suit-
able ‘‘depends [on] facts and circumstances that may
be indicated but cannot be fully defined by law, whose
probative force will differ in different cases, and must
in each case depend largely [on] the sound judgment
of the selecting tribunal’’); see also, e.g., Commissioner
of Public Safety v. Board of Firearms Permit Examin-
ers, 129 Conn. App. 414, 419, 21 A.3d 847 (noting that
issuing authority has discretion to deny firearms permit
‘‘if it finds that the applicant . . . is unsuitable to hold
such a permit’’), cert. denied, 302 Conn. 918, 27 A.3d 369
(2011). The statute goes on to identify certain classes
of persons who are unsuitable per se, namely, those
who have been convicted of a felony or any of the eleven
offenses listed in § 29-28 (b) (2) (B).

Significantly, the eleven enumerated automatic dis-
qualifiers are all Connecticut statutory provisions. Sec-
tion 29-28 (b) (2) (B) makes no reference to out-of-
state equivalent offenses and does not contain language
providing that applicants who have committed out-of-

5 We note that, pursuant to federal law, it is unlawful for a person convicted
of a felony to possess a firearm. See 18 U.S.C. § 922 (g) (2018) (‘‘[i]t shall
be unlawful for any person . . . who has been convicted in any court of,
a crime punishable by imprisonment for a term exceeding one year . . .
to . . . possess . . . any firearm’’ (emphasis added)).
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state crimes that have the same essential elements as
the crimes enumerated in § 29-28 (b) (2) (B) shall be
statutorily barred from obtaining a pistol permit in Con-
necticut. We find this omission significant, particularly
in light of the fact that the legislature has previously
used such explicit language in other Connecticut stat-
utes to incorporate equivalent out-of-state convictions.
See, e.g., General Statutes § 14-227a (g) (in context of
driving under influence statute, ‘‘a conviction in any
other state of any offense the essential elements of
which are determined by the court to be substantially
the same as [certain provisions] of this section . . .
shall constitute a prior conviction for the same offense’’
(emphasis added)); General Statutes § 17b-750 (‘‘[n]o
child care subsidy shall be paid to an unlicensed child
care provider if such provider has been convicted of
any crime involving sexual assault of a minor or serious
physical injury to a minor or any crime committed in
any other state or jurisdiction the essential elements
of which are substantially the same as such crimes’’
(emphasis added)); General Statutes § 38a-660 (n)
(insurer or agent must notify Insurance Commissioner
in writing upon learning that ‘‘surety bail bond agent
has been arrested for, pleaded guilty or nolo contendere
to, or been found guilty of, a disqualifying offense in
this state or an offense in any other state for which
the essential elements are substantially the same as
a disqualifying offense’’ (emphasis added)); General
Statutes § 46b-59b (‘‘no court shall make an order grant-
ing the right of visitation to a parent who has been
convicted of murder under [enumerated sections of the
Connecticut General Statutes], or in any other jurisdic-
tion, of any crime the essential elements of which are
substantially the same as any of such crimes’’ (empha-
sis added)); General Statutes § 53a-40 (a) (1) (defining
‘‘persistent dangerous felony offender’’ as individual
who stands convicted of certain crimes and was pre-
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viously convicted of certain crimes enumerated in spe-
cific provisions in Connecticut General Statutes, or ‘‘in
any other state, any crimes the essential elements of
which are substantially the same as any of the crimes’’
(emphasis added)); General Statutes § 54-56g (a) (1)
(providing that certain individuals are per se ineligible
for pretrial alcohol education program, including per-
sons who have been convicted of certain violations of
Connecticut General Statutes and persons ‘‘convicted
in any other state at any time of an offense the essential
elements of which are substantially the same as [those
enumerated in Connecticut statutes]’’ (emphasis added)).

Because the legislature has explicitly stated in other
Connecticut statutes that out-of-state equivalent stat-
utes must be considered, we conclude that the absence
of such language in § 29-28 (b) (2) (B) indicates that
the legislature intended only for the enumerated Con-
necticut statutory provisions to stand as a per se bar
to obtaining a pistol permit in Connecticut. See, e.g.,
General Statutes § 1-2z (requiring courts to consider
statute in relationship to other statutes to discern its
meaning); Dept. of Public Safety v. State Board of Labor
Relations, supra, 296 Conn. 605 (it is well settled that
‘‘[this court is] not permitted to supply statutory lan-
guage that the legislature may have chosen to omit’’
(internal quotation marks omitted)). Had the legislature
intended for issuing authorities to consider out-of-state
equivalent convictions, it could have said so expressly,
as it did in the aforementioned statutes. See, e.g., Dept.
of Public Safety v. State Board of Labor Relations,
supra, 605–606; Felician Sisters of St. Francis of Con-
necticut, Inc. v. Historic District Commission, 284
Conn. 838, 851, 937 A.2d 39 (2008); Stitzer v. Rinaldi’s
Restaurant, 211 Conn. 116, 119, 557 A.2d 1256 (1989).
Reading the enumeration of automatic disqualifiers to
include out-of-state equivalent convictions ‘‘would con-
travene the doctrine of expressio unius est exclusio
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alterius—the expression of one thing is the exclusion of
another—[under which] we presume that when the leg-
islature expresses items as part of a group or series, an
item that was not included was deliberately excluded.’’6

(Internal quotation marks omitted.) Mayer v. Historic
District Commission, 325 Conn. 765, 776, 160 A.3d 333
(2017). Applying these principles, we decline to read
an equivalency provision into § 29-28 (b) (2) (B) when
the legislature did not include such a provision and,
accordingly, conclude that a conviction of a felony or
of only those enumerated Connecticut offenses consti-
tutes a per se bar to obtaining a pistol permit in Con-
necticut.

At oral argument before this court, the police depart-
ment conceded that the language of § 29-28 (b) is ‘‘clear

6 We acknowledge that, like all canons of construction, the expressio
unius est exclusio alterius canon is not always useful in deciphering the
legislature’s intent. See, e.g., In re William D., 284 Conn. 305, 312–13 n.6,
933 A.2d 1147 (2007). In the present case, the police department argues that
the canon is inapplicable to our interpretation of § 29-28 (b) because the
circumstances do not support an inference that the terms left out, namely,
out-of-state equivalent convictions, were meant to be excluded. See, e.g.,
National Labor Relations Board v. SW General, Inc., U.S. , 137 S.
Ct. 929, 940, 197 L. Ed. 2d 263 (2017). We disagree.

In order for the expressio unius canon to apply to a statutory listing or
grouping, ‘‘the items expressed [must be] members of an associated group
or series . . . .’’ (Internal quotation marks omitted.) Barnhart v. Peabody
Coal Co., 537 U.S. 149, 168, 123 S. Ct. 748, 154 L. Ed. 2d 653 (2003). In
this case, the automatic disqualifiers enumerated in § 29-28 (b) (2) (B)
are members of an associated group; they are all Connecticut statutes.
Furthermore, we conclude that the circumstances do support an inference
that out-of-state equivalent convictions were meant to be excluded from
§ 29-28 (b) (2) (B), given that the General Statutes are replete with provisions
in which the legislature included out-of-state equivalency language. See, e.g.,
Mayer v. Historic District Commission, 325 Conn. 765, 777, 160 A.3d 333
(2017) (‘‘[I]t is well settled that the legislature . . . is presumed to have
acted with knowledge of existing statutes and with an intent to create one
consistent body of law. . . . The General Assembly is always presumed to
know all the existing statutes and the effect that its action or [lack thereof]
will have [on] any one of them. And it is always presumed to have intended
that effect which its action or [lack thereof] produces.’’ (Internal quotation
marks omitted.)).
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on paper’’ but nevertheless contends that reading the
provision as barring applicants who were convicted of
only the eleven enumerated offenses—and not their
out-of-state equivalents—from receiving a pistol permit
would lead to ‘‘bizarre and unworkable results,’’ as it
would result in differential treatment of defendants who
pose the same risk to the public. The police department,
quoting the trial court’s memorandum of decision, fur-
ther argues that such an interpretation ‘‘would allow
persons who engaged in prohibited controlled sub-
stance abuse to receive pistol permits, thereby failing
to protect the public from the dangers sought to be
eliminated by the legislature pursuant to the statute.
The foregoing interpretation would be discriminatory
because it would discriminate against persons who
were convicted [for] violating § 21a-279 in Connecticut,
while favoring persons who were convicted [for] identi-
cal behavior in any of the forty-nine other states. Lastly,
the foregoing interpretation would be dangerous
because it would not limit the danger associated with
providing pistol permits to people known to abuse con-
trolled substances.’’ (Internal quotation marks omitted.)
We are not persuaded.

In choosing not to extend the automatic disqualifica-
tion parameters to include outside jurisdictions, our
legislature may reasonably have intended to treat in-
state and out-of-state convictions differently because it
is aware of the significance of a conviction under the
eleven specific statutes set forth in § 29-28 (b) (2) (B),
and how such a conviction reflects on the applicant’s
suitability for licensure. For example, in Connecticut,
persons charged with a violation of § 21a-279 may be
eligible for a pretrial drug education and community
service program; see General Statutes § 54-56i (a); and,
upon successful completion, the charges against them
are dismissed. See General Statutes § 54-56i (f). Indeed,
a defendant may be eligible for participation in this
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program multiple times before facing a conviction. See
General Statutes § 54-56i (b). Thus, a conviction may
reflect a kind of recidivism that the legislature deemed
disqualifying in the context of firearm licensure. Our
legislature may not have possessed the same certitude
with respect to out-of-state, nonfelony convictions, and
so decided to leave suitability determinations regarding
those crimes to a case-by-case basis. There is significant
divergence, after all, in each state’s penal laws and
accompanying statutory, plea bargaining and sentenc-
ing schemes, and a conviction for a violation of any
one of the eleven enumerated statutes in Connecticut
can carry very different implications than a conviction
for the same conduct in another jurisdiction. This is
because the laws of each state reflect the values, beliefs,
and judgments of the people of that state, codified by
the state’s legislature. See, e.g., State v. DiPaolo, 88
Conn. App. 53, 59, 868 A.2d 98 (‘‘[t]he various states
have different [penal] laws that reflect their people’s
judgments’’), cert. denied, 273 Conn. 935, 875 A.2d 544
(2005). Thus, a conviction under § 21a-279 in Connecti-
cut, for example, may not hold the same weight or carry
the same concerns in another jurisdiction.

Perhaps recognizing these variances in each states’
laws, our legislature has chosen to exclude out-of-state
equivalency language in similar statutory schemes. For
example, General Statutes § 14-111, which governs the
suspension or revocation of a motor vehicle operator’s
license, provides separate channels through which the
Commissioner of Motor Vehicles may suspend an opera-
tor’s license. Subsection (a) gives the commissioner the
authority to suspend or revoke an individual’s motor
vehicle operator’s license ‘‘for any cause that he deems
sufficient . . . .’’ General Statutes § 14-111 (a). Subsec-
tion (b) enumerates certain offenses that, upon convic-
tion, result in the automatic suspension of an
individual’s motor vehicle operator’s license for a speci-
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fied period of time. See General Statutes § 14-111 (b).7

Like the list of Connecticut crimes in § 29-28 (b) (2)
(B), the provision at issue in the present appeal, the
enumerated list of Connecticut offenses in § 14-111 (b)
does not contain out-of-state equivalency language.
When confronted with the issue of whether an out-of-
state conviction is a ground for the suspension of an
operator’s license in Connecticut, this court answered
in the affirmative, stating that an out-of-state conviction
can be considered as part of the commissioner’s discre-
tionary authority to suspend an individual’s motor vehi-
cle operator’s license ‘‘for any cause that he deems
sufficient.’’ (Internal quotation marks omitted.) Hickey
v. Commissioner of Motor Vehicles, 170 Conn. 136,
139–40, 365 A.2d 403 (1976) (quoting General Statutes
(Rev. to 1973) § 14-111 (a)), overruled in part on other
grounds by Tele Tech of Connecticut Corp. v. Dept. of
Public Utility Control, 270 Conn. 778, 855 A.2d 174
(2004). We did not, however, conclude that an out-of-
state conviction is, per se, grounds for such suspension
and must, in all circumstances, be analyzed and evalu-
ated in the same manner as an equivalent Connecticut
conviction. See id., 142–43. Instead, we left it to the
discretion of the relevant authority—in that case, the
commissioner—to fashion an appropriate remedy. Id.,
142.

Although not a per se bar to the issuance of a pistol
permit in Connecticut, an out-of-state conviction never-
theless may still be considered as part of the issuing
authority’s suitability determination. As we explained,
in order to be issued a pistol permit in Connecticut,
§ 29-28 (b) requires, among other things, that the issuing

7 For example, General Statutes § 14-111 (b) (1) provides in part: ‘‘For a
first violation of subsection (a) or subdivision (1) of subsection (b) of section
14-224 or section 14-110, 14-215 or 53a-119b, for a period of not less than
one year and, for a subsequent violation thereof, for a period of not less
than two years . . . .’’
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authority conclude that a given applicant is suitable.
The legislature has determined that certain applicants,
namely, those persons who have been convicted of a
felony, or an offense in violation of § 21a-279 or General
Statutes §§ 53a-58, 53a-61, 53a-61a, 53a-62, 53a-63, 53a-
96, 53a-175, 53a-176, 53a-178 or 53a-181d, are unsuitable
per se. See General Statutes § 29-28 (b) (2). Individuals
who are not unsuitable per se may, nevertheless, be
denied a pistol permit if the issuing authority deter-
mines, in exercising its discretion, that such person is
unsuitable. See, e.g., Commissioner of Public Safety v.
Board of Firearms Permit Examiners, supra, 129
Conn. App. 419. Neither party disputes that the issuing
authority may consider an out-of-state conviction as
part of its discretionary suitability determination. In this
case, the police department made this very argument.
When the police department changed its position—from
arguing that the defendant’s New York conviction auto-
matically disqualified him from obtaining a permit pur-
suant to § 29-28 (b) (2) (B) to contending that the
defendant was unsuitable—the board proceeded on the
suitability theory; most of its questioning, to that end,
centered on the defendant’s New York conviction. Thus,
although the issuing authority may not treat an out-of-
state conviction as a per se bar, it is within its province
to consider any conviction that has not been specifically
enumerated by our legislature in § 29-28 (b) (2) (B) as
part of its discretionary suitability determination. We
therefore reject the police department’s contention that
reading § 29-28 (b) by its clear and unambiguous terms
to bar out-of-state equivalency comparisons would lead
to bizarre or unworkable results.

The police department also argues that the defen-
dant’s interpretation of § 29-28 (b) is inconsistent with
an entirely separate provision, General Statutes § 29-
32, which is located in the same chapter of the General
Statutes as § 29-28. Section 29-32 deals with, among
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other things, the revocation of existing pistol permits
and not, like § 29-28 (b), the issuing of permits. Relevant
to the police department’s argument, subsection (a)
defines a ‘‘conviction’’ as ‘‘the entry of a judgment of
conviction by any court of competent jurisdiction.’’
General Statutes § 29-32 (a). Subsection (b) provides
in relevant part that a pistol permit shall be revoked
by the Commissioner of Emergency Services and Public
Protection ‘‘upon conviction of the holder of such per-
mit of a felony or of any misdemeanor specified in
subsection (b) of section 29-28 . . . .’’ General Statutes
§ 29-32 (b). The police department argues that, ‘‘if [this
court] were to accept the defendant’s limited interpreta-
tion of the ‘automatic disqualifiers,’ there would be no
need to define ‘conviction’ in § 29-32 (a)’’ because ‘‘the
only court of competent jurisdiction with respect to
‘any misdemeanor specified in subsection (b) of section
29-28’ would be in Connecticut . . . .’’ (Emphasis omit-
ted.) To avoid an interpretation that would render the
definition of ‘‘conviction’’ in § 29-32 (a) meaningless,
the police department argues, we must read § 29-28 (b)
as incorporating equivalent misdemeanor convictions
from extraterritorial courts of ‘‘competent jurisdiction.’’
We disagree.

The police department’s argument regarding the stat-
utory definition of ‘‘conviction’’ is flawed in two important
respects. First, the police department focuses only on
the latter portion of the definition of conviction, namely,
‘‘any court of competent jurisdiction,’’ at the expense
of the first portion of the definition, ‘‘the entry of a
judgment of conviction . . . .’’ General Statutes § 29-
32 (a). The import of the definition of ‘‘conviction,’’ as
set forth in § 29-32 (a), is that a state permit for carrying
a pistol or revolver may be revoked only once a judg-
ment of conviction is rendered. See General Statutes
§ 29-32 (b). Second, even focusing squarely on the lan-
guage ‘‘any court of competent jurisdiction,’’ the defini-
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tion of ‘‘conviction’’ in § 29-32 (a) would not be rendered
superfluous if Connecticut courts are the only courts of
‘‘competent jurisdiction’’ to render a judgment of convic-
tion of any offense specified in § 29-28 (b). Plainly, a
family court or probate court in Connecticut, for instance,
would not be of ‘‘competent jurisdiction’’ to render a
judgment of conviction of any of the enumerated offenses
in § 29-28 (b) (2) (B). Cf. Levin v. State, 329 Conn. 701,
706, 189 A.3d 572 (2018) (‘‘[a] court lacks discretion to
consider the merits of a case over which it is without
jurisdiction’’ (internal quotation marks omitted)). In
sum, we reject the police department’s interpretation
of § 29-28 (b) (2) (B) and decline to read an equivalency
provision into the statute. We conclude that only a felony
conviction or a conviction of those offenses enumerated
in § 29-28 (b) (2) (B) constitutes a per se bar to obtaining
a state pistol permit.

We cannot say with certainty why the legislature chose
not to include an equivalency provision in that statute,
but what we can say with certainty is that the policy
decision to incorporate such an equivalency provision
rests with that branch of government, not this one. See,
e.g., Castro v. Viera, 207 Conn. 420, 435, 541 A.2d 1216
(1988) (‘‘[I]t is up to the legislatures, not courts, to decide
on the wisdom and utility of legislation. . . . [C]ourts
do not substitute their social and economic beliefs for
the judgment of legislative bodies, who are elected to
pass laws.’’ (Internal quotation marks omitted.)).

II

We turn, next, to the defendant’s claim that the trial
court improperly substituted its judgment for that of
the board, following the board’s determination—after
a full hearing—that the defendant was a suitable person
to obtain a pistol permit. We agree with the defendant.

As we have explained, judicial review of an adminis-
trative decision in an appeal under the UAPA is limited.
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See, e.g., Murphy v. Commissioner of Motor Vehicles,
254 Conn. 333, 343, 757 A.2d 561 (2000). ‘‘According to
our well established standards, [r]eview of an adminis-
trative agency decision requires a court to determine
whether there is substantial evidence in the administra-
tive record to support the agency’s findings of basic
fact and whether the conclusions drawn from those
facts are reasonable. . . . Neither this court nor the
trial court may retry the case or substitute its own
judgment for that of the administrative agency on the
weight of the evidence or questions of fact. . . . Our
ultimate duty is to determine, in view of all of the evi-
dence, whether the agency, in issuing its order, acted
unreasonably, arbitrarily, illegally or in abuse of its dis-
cretion. . . . [A]n agency’s factual and discretionary
determinations are to be accorded considerable weight
by the courts.’’ (Internal quotation marks omitted.)
Dept. of Public Safety v. State Board of Labor Relations,
supra, 296 Conn. 598–99.

‘‘The ‘substantial evidence’ rule governs judicial review
of administrative fact-finding under the UAPA.’’ Dolgner
v. Alander, 237 Conn. 272, 281, 676 A.2d 865 (1996).
‘‘An administrative finding is supported by substantial
evidence if the record affords a substantial basis of fact
from which the fact in issue can be reasonably inferred.
. . . The substantial evidence rule imposes an
important limitation on the power of the courts to over-
turn a decision of an administrative agency . . . and
to provide a more restrictive standard of review than
standards embodying review of weight of the evidence
or clearly erroneous action. . . . The United States
Supreme Court, in defining substantial evidence in the
directed verdict formulation, has said that it is some-
thing less than the weight of the evidence, and the possi-
bility of drawing two inconsistent conclusions from the
evidence does not prevent an administrative agency’s
finding from being supported by substantial evidence.’’
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(Citations omitted; internal quotation marks omitted.)
Id.

Our decisional law posits that the determination of
whether a given applicant is suitable to hold a permit—
save for the automatic disqualifiers listed in § 29-28
(b) (2)—depends largely on the sound judgment of the
issuing authority, in the first instance, and the board,
on appeal. See Smith’s Appeal from County Commis-
sioners, supra, 65 Conn. 138. Furthermore, although
‘‘suitable person’’ is not defined in § 29-28, ‘‘[t]he words
‘suitable person’ have a definite meaning in our law,
and their use in the [statute] furnishes a standard by
which the [agency] must be guided.’’ State v. Vachon,
140 Conn. 478, 485, 101 A.2d 509 (1953). This court has
previously defined a ‘‘suitable person’’ as one ‘‘who by
reason of his character—his reputation in the commu-
nity, his previous conduct as a licensee—is shown to
be suited or adapted to the orderly conduct of a business
which the law regards as so dangerous to public welfare
that its transaction by any other than a carefully
selected person duly licensed is made a criminal
offense. It is patent that the adaptability of any person
to such a business depends [on] facts and circum-
stances that may be indicated but cannot be fully
defined by law, whose probative force will differ in
different cases, and must in each case depend largely
[on] the sound judgment of the selecting tribunal.’’
(Emphasis added.) Smith’s Appeal from County Com-
missioners, supra, 138.

In light of the evidence in the record, we cannot say
that the board acted unreasonably, arbitrarily, illegally
or in abuse of its discretion in concluding that the defen-
dant was a ‘‘suitable person’’ to receive a pistol permit.
Although the board did not issue a written decision
explaining the bases on which it determined that the
defendant was suitable to receive a pistol permit, there
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is substantial evidence in the administrative record to
support its conclusion.

At the defendant’s administrative hearing, members
of the board extensively questioned the defendant about
his 2006 conviction of possession of ketamine. The
board asked the defendant several questions about his
ketamine use and learned that the defendant had recre-
ationally used ketamine as a ‘‘club drug’’ when he was a
young man, twelve years prior. The defendant indicated
that he used ketamine only three times and that he had
never used any other drug. He also indicated that he
does not drink alcohol. From the defendant’s answers
to the appellant questionnaire and the testimony
adduced at the hearing, the board further learned that
the defendant was then employed and had a family. As
noted by the defendant’s attorney, the board was also
able to ‘‘judge [the defendant’s] character by appear-
ances, by voice, [and] by the way he tried to answer
[its] questions as best he could without getting rattled
or without becoming hostile . . . .’’ Thus, given the
substantial evidence contained in the record to support
the board’s conclusion, we cannot conclude that the
board acted unreasonably, arbitrarily, illegally or in
abuse of its discretion when it determined that the
defendant is a suitable person to hold a pistol permit.

The trial court nevertheless concluded that the board
had abused its discretion when it found the defendant
suitable, despite his conviction for possession of a con-
trolled substance in New York, because it ‘‘did not prop-
erly consider . . . the legislative intent, the danger
posed by providing pistol permits to persons known
to abuse controlled substances, and the inappropriate
differentiation between similarly situated applicants.’’
We disagree.

Our review of the transcript of the defendant’s admin-
istrative hearing reveals that the board did, in fact,
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discuss these various considerations. Following the par-
ties’ closing remarks and prior to voting, one of the
board members, who cast the sole vote against the
defendant, stated: ‘‘The legislature in Connecticut has
decided that certain misdemeanors would statutorily
bar someone from having a pistol permit if they
occurred after October 1, 1994. Now, I guess we have
to ask ourselves, why did [it] do that? In my opinion
. . . [the legislature] did it because the underlying
behavior that would result [i]n those convictions is so
egregious [that] someone should not have a pistol per-
mit, and, in effect, they are unsuitable. Now, we go
to New York, where the [defendant] in this case has
committed the exact same behavior that would result
in a disqualifying conviction in Connecticut, and just
by the chance that it happened to be a few miles over
the border, I don’t see how we can say he is suitable.
And my vote will . . . [be based on] the underlying
behavior and the legislative intent that, [if] that behavior
is unsuitable in Connecticut, to me, it is certainly unsuit-
able if it happens in another state.’’

The chairman of the board, in response to the afore-
mentioned board member’s comment, remarked: ‘‘I
don’t know what the legislative intent was to include
[§ 21a-279] as an automatic disqualifier. And it very well
may have been the underlying conduct which leads to
that arrest and that conviction that the legislature is
saying it makes a person unsuitable. But the burden,
in that case, is on the legislature to clarify the language.
We are required to make our findings based on the strict
interpretation of the language, expressed language of
all the statutes. And the language [of § 29-28 (b) (2)
(B)], as I mentioned earlier, does not say these charges
or their equivalent. And, if the legislative intent was to
zero in on the underlying [conduct that] leads to the
arrest and convictions of those automatic disqualifiers,
the burden is on the legislature to say, ‘or their equiva-



Page 25CONNECTICUT LAW JOURNALApril 26, 2022

APRIL, 2022 85343 Conn. 62

Stratford Police Dept. v. Board of Firearms Permit Examiners

lent,’ or some such language. . . . I do understand the
argument that, if the legislature felt that the underlying
conduct made the person disqualified, then we can infer
from that that similar conduct in another jurisdiction
is proof, or at least a prima facie argument, that a person
is unsuitable. But all of those prima facie arguments
are rebuttable, and the question is, on a case-by-case
basis, whether they have been rebutted.’’

Subsequently, another board member commented:
‘‘[The] Connecticut legislature does not make law for
the state of New York; the state of New York does not
make legislation for the state of Connecticut. They are
two separate, distinct, individual states with . . . sets
of laws, rules and regulations.’’

Despite the trial court’s conclusion to the contrary,
our review of the record indicates that the board consid-
ered—and explicitly discussed—the potential for differ-
ent treatment of out-of-state offenders versus those
convicted of similar crimes in Connecticut, the legisla-
ture’s purpose in enacting § 29-28, and its own statutory
interpretation analysis. Although the trial court, on the
same record, may very well have come to a different
conclusion than that of the board, we emphasize that
‘‘[n]either this court nor the trial court may retry the
case or substitute its own judgment for that of the
administrative agency on the weight of the evidence
or questions of fact.’’ Dolgner v. Alander, supra, 237
Conn. 280.

Finally, the police department argues that the board
abused its discretion in determining that the defendant
was suitable because the defendant’s conduct demon-
strates that he should not be entrusted with a weapon,
particularly in light of his ‘‘drug conviction and com-
plete, utter inability to adequately explain to the board
his responses to the board appellant questionnaire or
respond to simple inquiries.’’ The police department fur-
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ther contends that the defendant’s answers to questions
posed by the board were ‘‘incomprehensible and/or con-
tradictory,’’ that the defendant ‘‘was not credible,’’ and
that the defendant ‘‘stumble[d] through . . . his direct
examination at the hearing . . . .’’ We are not per-
suaded.8

The police department’s argument on this point stems
from the defendant’s response to question 19 in the
appellant questionnaire, which asked the applicant to
state any additional facts that would support his case.
The defendant answered: ‘‘My current employment
requires travel to Brooklyn, [New York]. Additionally,
I am married with [two] small children residing in a
home with several other family members, therefore
being away during the day from the home, it would be
prudent and wise to be allowed to maintain a firearm
in the home for protection, when I’m there.’’ Members of
the board expressed confusion regarding this response,
and the chairman inquired: ‘‘If you’re permitted, if this
board votes in your favor, and you are permitted to
carry a handgun, do you plan to carry that into Brooklyn,
New York?’’ The defendant indicated that he did not,
and the chairman asked: ‘‘Then why did you put that
down here as additional facts which support your
case?’’ The defendant replied that he ‘‘most likely just
read the question wrong,’’ and that his thoughts when
answering the question were to ‘‘restat[e] that, you
know, to have a firearm in the home, you know, for
protection, not to carry it to work with me.’’

As we have explained, ‘‘it is the exclusive province
of the trier of fact to make determinations of credibility
. . . . Questions of whether to believe or to disbelieve
a competent witness are beyond our review. As a

8 We note that, prior to the administrative hearing, the police department
did not assess the defendant’s suitability pursuant to its discretionary author-
ity to make a suitability determination, as it based its denial of the defendant’s
permit solely on his New York conviction.
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reviewing court, we may not retry the case or pass on
the credibility of witnesses. . . . We must defer to the
trier of fact’s assessment of the credibility of the wit-
nesses that is made on the basis of its firsthand observa-
tion of their conduct, demeanor and attitude.’’ (Internal
quotation marks omitted.) Frank v. Dept. of Children &
Families, 312 Conn. 393, 412, 94 A.3d 588 (2014). As
the finder of fact in this case, determinations regarding
the defendant’s credibility were squarely within the prov-
ince of the board. Despite the fact that the defendant’s
response to the appellate questionnaire, and subsequent
explanation to the board, might appear confusing, we
emphasize that the degree to which the board credited
the defendant’s responses to its questions, his candidness
regarding the answers in his appellant questionnaire,
and his overall comportment and demeanor are not
for the trial court—or this court—to second-guess. See
Commissioner of Public Safety v. Board of Firearms
Permit Examiners, supra, 129 Conn. App. 424 (conclud-
ing that, when defendant’s conduct did not fall within
any of express statutory grounds for revocation or
denial of firearms permit, and board determined that
defendant was suitable person to hold firearms permit,
for court, on appeal, to conclude that defendant’s con-
duct demonstrated unsuitability per se ‘‘would be to
substitute [its] judgment for that of the board, which [an
appellate tribunal] may not do’’). We therefore disagree
with the police department’s contention that the board
abused its discretion in finding that the defendant was
suitable to obtain a pistol permit in Connecticut on
this basis.

The judgment is reversed and the case is remanded
with direction to render judgment sustaining the defen-
dant’s appeal.

In this opinion the other justices concurred.



Page 28 CONNECTICUT LAW JOURNAL April 26, 2022

APRIL, 202288 343 Conn. 88

Crouzet v. First Baptist Church of Stonington

DAVID CROUZET v. FIRST BAPTIST CHURCH
OF STONINGTON ET AL.

(SC 20545)

Robinson, C. J., and McDonald, D’Auria, Mullins,
Kahn and Ecker, Js.*

Argued February 17—officially released April 26, 2022

Procedural History

Action to recover damages for environmental con-
tamination of certain of the plaintiff’s real property, and
for other relief, brought to the Superior Court in the
judicial district of New London, and tried to the court,
Hon. Joseph Q. Koletsky, judge trial referee, who, exer-
cising the powers of the Superior Court, rendered judg-
ment for the defendants, from which the plaintiff
appealed to the Appellate Court, Lavine and Bright,
Js., with Prescott, J., dissenting, which reversed the
trial court’s judgment and remanded the case for a new
trial, and the defendants, on the granting of certifica-
tion, appealed to this court. Appeal dismissed.

Proloy K. Das, with whom, on the brief, were Benja-
min H. Nissim, Leonard M. Isaac, and James J. Nugent,
for the appellants (defendants).

Eric J. Garofano, with whom was Thomas J. Lon-
dregan and, on the brief, Ralph J. Monaco, for the
plaintiff (appellee).

Opinion

PER CURIAM. The plaintiff, David Crouzet, brought
this action against the defendants, First Baptist Church
of Stonington and Second Congregational Church of

* This case originally was scheduled to be argued before a panel of this
court consisting of Chief Justice Robinson, and Justices McDonald, D’Auria,
Mullins, Kahn and Ecker. Although Justice Mullins was not present at oral
argument, he has read the briefs and appendices, and listened to a recording
of the oral argument prior to participating in this decision.
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Stonington, alleging that fuel oil had leaked from an
underground storage tank that previously had been
located on the defendants’ property onto the plaintiff’s
property, thereby contaminating it. The case was tried
to the court, which concluded that a ‘‘secondary source’’
for the oil contamination existed on the plaintiff’s prop-
erty and, therefore, that the plaintiff had failed to prove
its case. Accordingly, the trial court rendered judgment
for the defendants. The plaintiff appealed to the Appel-
late Court, claiming that the trial court’s finding that
there was a secondary source for the oil contamination
was clearly erroneous and that, even if that finding was
supported by the evidence, that would not mean that
the plaintiff failed to prove that the oil tank on the
defendants’ property was the primary source of the
contamination. Crouzet v. First Baptist Church of Ston-
ington, 199 Conn. App. 532, 553–54, 239 A.3d 321 (2020).
The Appellate Court agreed with the plaintiff and
reversed the judgment of the trial court and remanded
the case for a new trial. Id., 555, 559–60, 562. We then
granted the plaintiff’s petition for certification to appeal,
limited to the following issue: ‘‘Did the Appellate Court,
on the record in this case, properly reverse the judgment
of the trial court rendered in favor of the defendants
on the grounds that (1) the trial court committed clear
error in finding that a secondary source was responsible
for the contamination of the plaintiff’s property, and
(2) even if there had been a secondary source of contam-
ination, the presence of that secondary source does not
mean that the plaintiff failed to prove that the defen-
dants’ oil tank contaminated [the] property?’’ Crouzet
v. First Baptist Church of Stonington, 335 Conn. 979,
241 A.3d 703 (2020). We conclude that certification was
improvidently granted and, therefore, dismiss the appeal.

The factual background and procedural history of
this case are aptly set forth in the Appellate Court’s
opinion, and there is no need to repeat them in detail
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here. See Crouzet v. First Baptist Church of Stoning-
ton, supra, 199 Conn. App. 534–53. It suffices to state
that the plaintiff commenced this action against the
defendants, alleging that an underground oil storage
tank that previously had been located on property
owned by the defendants at 48 Trumbull Avenue in
Stonington had leaked and contaminated the soil next
to and under the plaintiff’s residence on the adjoining
property at 50 Trumbull Avenue. Id., 534, 539. The plain-
tiff sought damages and injunctive relief. After a trial
to the court, the trial court rendered judgment for the
defendants. Id., 552.

The plaintiff appealed to the Appellate Court, and a
majority of the court agreed with his claims. Id., 555,
559–60. But cf. id., 563, 566–67, 574 (Prescott, J., dis-
senting). Accordingly, the Appellate Court reversed the
judgment of the trial court and remanded the case for
a new trial. Id., 562.

After examining the record on appeal and considering
the briefs and arguments of the parties, we have concluded
that the appeal in this case should be dismissed on the
ground that certification was improvidently granted.

The appeal is dismissed.

CONNECTICUT JUDICIAL BRANCH v.
GERMAINE GILBERT ET AL.

(SC 20514)
McDonald, Mullins, Kahn, Ecker and Keller, Js.*

Syllabus

Pursuant to statute (§ 46a-58 (a)), ‘‘[i]t shall be a discriminatory practice
. . . for any person to subject, or cause to be subjected, any other
person to the deprivation of any rights, privileges or immunities, secured

* This appeal originally was argued before a panel of this court consisting
of Chief Justice Robinson and Justices McDonald, Mullins, Kahn, Ecker,
and Keller. Thereafter, Chief Justice Robinson was removed from the panel
after argument and did not participate in the consideration or decision of
the case.
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or protected by the Constitution or laws of this state or of the United
States, on account of . . . sex . . . .’’

Pursuant further to statute ((Supp. 2012) § 46a-86 (b)), ‘‘upon a finding of
a discriminatory employment practice, the [human rights referee] may
order the hiring or reinstatement of employees, with or without back
pay . . . .’’

Pursuant further to statute ((Supp. 2012) § 46a-86 (c)), ‘‘upon a finding of
a discriminatory practice prohibited by section 46a-58 . . . the [referee]
shall determine the damage suffered by the complainant . . . as a result
of such discriminatory practice and shall allow reasonable attorney’s
fees and costs.’’

The named defendant, G, who is employed as a judicial marshal by the
plaintiff, the Connecticut Judicial Branch, filed a complaint with the
defendant Commission on Human Rights and Opportunities in connec-
tion with her allegations that another judicial marshal, M, had subjected
her to severe and pervasive sexual harassment while they were stationed
together at a particular courthouse. Specifically, G alleged that the
branch discriminated against her on the basis of her gender by subjecting
her to a hostile work environment, failing to investigate her allegations
and to take remedial steps to protect her, and retaliating against her
for making her complaint by reassigning her to courthouses farther from
her residence. G claimed that the branch’s misconduct violated the
employment discrimination statute (§ 46a-60), as well as the general
antidiscrimination statute, § 46a-58 (a), and Title VII of the Civil Rights
Act of 1964, as amended by Title VII of the Civil Rights Act of 1991 (42
U.S.C. § 2000e et seq.), as a predicate for G’s claim under § 46a-58 (a),
insofar as § 46a-58 (a) includes within its ambit ‘‘the deprivation of any
rights . . . secured or protected by the . . . laws . . . of the United
States . . . .’’ During the administrative proceedings before the commis-
sion, the branch issued a request for the production of all of G’s medical
records, but G produced nothing in response. The branch then objected
when G indicated that she intended to call her therapist and psychologist
as witnesses in support of her claim for emotional distress damages. In an
off-the-record ruling, the commission’s human rights referee apparently
ruled that, if G intended to pursue anything other than a garden-variety
emotional distress claim, she must provide copies of her medical records.
Because G had not produced all of her records at the time of the hearing
on her complaint, the referee ruled that she could introduce evidence
in support of her claim for garden-variety emotional distress but not
medical records or other treatment related evidence of emotional dis-
tress damages. After the hearing, the referee found that G’s claims were
substantiated. In connection with the violation of § 46a-60, the referee
awarded G back pay, as well as prejudgment and postjudgment interest
on the back pay, pursuant to § 46a-86 (b). In connection with the violation
of § 46a-58 (a), the referee awarded G attorney’s fees and $50,000 in
emotional distress damages pursuant to § 46a-86 (c). The referee also
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ordered that the branch ‘‘give [G] the option of returning to the . . .
courthouse’’ to which she assigned before she reported the harassment.
On appeal to the trial court, that court rejected the branch’s claims
that the commission was not authorized to award attorney’s fees and
emotional distress damages to victims of employment discrimination
under either § 46a-58 (a) or § 46a-60 and that the award of prejudgment
and postjudgment interest against the state under § 46a-86 (b) is barred
by the state’s sovereign immunity. Nonetheless, the trial court agreed
with the branch’s claim that the referee improperly awarded G emotional
distress damages in light of her failure to produce her medical records,
allegedly in violation of the referee’s discovery orders, and, accordingly,
vacated the award of emotional distress damages. The trial court also
vacated the injunction requiring the branch to allow G the option of
returning to the courthouse to which she previously had been assigned,
concluding that the injunction was an abuse of discretion and not prop-
erly tailored. From the judgment rendered thereon, the branch appealed
and the commission cross appealed. Held:

1. The branch could not prevail on its claim that the trial court incorrectly
had concluded that the commission was authorized to award emotional
distress damages and attorney’s fees in an employment discrimination
action under the general antidiscrimination statute, § 46a-58 (a), and
that statute’s civil remedies provision, § 46a-86 (c):

a. The commission did not exceed its authority under federal law by
adjudicating a Title VII claim, that is, by holding a formal hearing to
determine whether the branch had engaged in discriminatory practices
in violation of Title VII: the United States Supreme Court previously had
rejected the branch’s argument that the federal statute (42 U.S.C. § 2000e-
5 (f)) that allows for the bringing of a judicial action to enforce Title
VII authorizes only courts, and not administrative agencies, to formally
resolve Title VII claims, and that argument was unavailing particularly
in light of the fact that the commission does not purport to formally
adjudicate Title VII claims but merely identifies discriminatory practices
under Title VII for purposes of applying state law; moreover, the fact
that the federal Equal Employment Opportunity Commission itself lacks
the authority to formally adjudicate Title VII claims does not indicate
an intention to bar state agencies from identifying Title VII violations
for purposes of determining whether state law has been violated, as
there was a strong congressional preference, acknowledged by the United
States Supreme Court, pervasive in the legislative history of Title VII,
and reflected in Title VII’s work sharing scheme, for resolving matters
at the state level that involve the concurrent violation of Title VII and
state employment discrimination laws; furthermore, this court rejected
the branch’s argument that allowing a state fair employment practices
agency, such as the commission, to find and penalize Title VII violations
under state law would upset a carefully calibrated federal scheme that
balances the availability of remedies with important procedural protec-
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tions and, instead, found persuasive the rationales of those federal courts
that have considered the issue and concluded that, because § 46a-58 (a)
explicitly adopts federal antidiscrimination law as part of the substantive
conduct it regulates, when the commission finds a Title VII violation as
the factual predicate to a violation of § 46a-58 (a), it does so as a matter
of Connecticut law and, therefore, does not infringe on principles of
federal supremacy.
b. There was no merit to the branch’s claim that, even if federal law
does not bar the commission from awarding damages for Title VII viola-
tions under §§ 46a-58 (a) and 46a-86 (c), the commission is precluded
from doing so under state law, as construed by this court’s prior case
law: nothing in this court’s precedent holding that state employment
discrimination claims can be brought only under § 46a-60, the statute
specifically dedicated to such claims, and not under § 46a-58 (a), the
general antidiscrimination statute, indicated that the legislature intended
to preclude the commission from awarding a remedy authorized by § 46a-
86 (c) for a violation of § 46a-58 (a) predicated on a discriminatory
practice prohibited by federal law; moreover, in light of the sweeping
language of §§ 46a-58 (a) and 46a-86 (c), as well as a recent amendment
(P.A. 19-16, § 7) making economic damages and attorney’s fees available
to a party who prevails on a state law claim of employment discrimina-
tion, this court refrained from reconsidering or extending that precedent,
even though the legislative scheme may not create the most elegant
framework for assigning different remedies to different discriminatory
practices on the basis of the jurisdictional source of the injury.

2. The trial court incorrectly concluded that the state had waived its sover-
eign immunity with respect to the recovery of prejudgment and postjudg-
ment interest on awards under § 46a-86, and, accordingly, the referee’s
award of interest was vacated: this court followed the ‘‘no-interest rule,’’
as articulated by the federal courts and applied with equal force to the
state under Connecticut law, pursuant to which, in the absence of an
express waiver, the legislature is presumed not to have waived sovereign
immunity with respect to prejudgment and postjudgment interest, and
concluded that the state’s waiver of sovereign immunity as to liability
for civil rights violations under §§ 46a-58 (a) and 46a-60, and as to back
pay and damages under § 46a-86 (b) and (c), did not constitute a waiver
as to interest on such awards, as it was clear that the state has not
expressly waived its immunity with respect to interest on such back
pay and damages; moreover, the legislature did not waive sovereign
immunity by necessary implication because, insofar as interest is not
traditionally awarded as a part of damages, a statutory waiver of sover-
eign immunity only as to damages does not, by force of necessary
implication, waive the state’s immunity as to interest.

3. The trial court incorrectly concluded that the referee should have pre-
cluded G from recovering any emotional distress damages as a sanction
for her refusal to produce her full medical records, and, because the
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referee improperly admitted certain testimony that went beyond mere
garden-variety emotional distress, this court reversed the trial court’s
judgment with respect to the issue of emotional distress damages, and
the case was ultimately remanded to the commission for a new hearing
in damages:

a. The trial court’s decision with respect to G’s claim for emotional
distress was apparently based on its view that the referee, by restricting
G to arguing for and recovering only garden-variety emotional distress
damages, did not impose sufficiently stringent sanctions for what the
trial court viewed as violations of a discovery order, and that conclusion
was not supported by either the facts or the law: although G did not
fully comply with the request for the production of her medical records,
nothing in the record suggested that the referee issued an unconditional
order requiring the production of the records, and G did not actually
violate any discovery order, insofar as the referee essentially allowed
her to opt either to produce her full medical records or to decline to do
so and to seek only garden-variety emotional distress damages; moreover,
the governing regulations afford the referee broad discretion over the
sanctions to be imposed for violations of discovery orders, and, viewing
the referee’s order as such a sanction, this court concluded that the trial
court failed to afford appropriate deference to the referee’s oversight of
the discovery process by effectively reversing the referee’s sanction on
that ground that it was too lenient; furthermore, it was clear that the
referee did not consider G’s conduct to be egregious or in bad faith,
especially in light of G’s efforts to find a compromise that would satisfy
the branch’s production requests while preserving her medical privacy.
b. The referee nonetheless abused her discretion by admitting certain
testimony that went beyond mere garden-variety emotional distress,
seemingly in violation of the referee’s own rulings, and this court could
not conclude that that error was harmless: on at least four occasions,
and over the branch’s objections, the referee allowed G or her husband
to testify as to G’s use of various over-the-counter and prescription
medications to treat her insomnia and anxiety arising from the harass-
ment, and such testimony was not merely evidence of garden-variety
emotional distress but, instead, placed G’s medical history at issue; more-
over, only one of those references was struck from the record, the referee
appeared to believe that the statements were potentially admissible and
relevant, and admitting the challenged testimony when the branch had
been denied access to G’s medical records was an abuse of discretion;
furthermore, insofar as the referee made several findings of fact regarding
G’s need for medication, this court could not conclude that the improperly
admitted evidence did not factor into the referee’s damages calculation.

4. The trial court improperly vacated the injunction requiring that the branch
give G the option of returning to the courthouse at which she was
originally stationed, as none of the concerns expressed by that court
was sufficient to warrant vacating the injunction as a matter of law,
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and the appropriate remedy was to remand the matter to the commission
for additional briefing, to hold a new hearing, and to potentially craft
a more narrowly tailored injunction: § 46a-86 (a) clearly grants the com-
mission the authority to issue reasonable injunctive relief tailored to
eliminating discriminatory practices and their effects, and, although M’s
retirement in 2020 eliminated the possibility that G and M might be
assigned to the same courthouse, the primary purpose of reinstating an
employee who is transferred after complaining of sexual harassment,
such as G, is to vindicate the important public policy against punishing
victims who report abuse, and that purpose was served by the referee’s
order regardless of M’s retirement; moreover, even though the referee
did not expressly find that G’s transfers were retaliatory in nature, the
referee’s factual findings overwhelmingly pointed to a retaliatory animus
and an implicit determination that the transfers were pretextual, and
the trial court’s assumption that G was not transferred on the basis of
retaliatory intent was therefore contrary to the referee’s factual findings;
furthermore, if the branch did seek to retaliate or to resolve the pattern
of harassment by transferring G to a less convenient location while
allowing M to remain at the courthouse where the harassment occurred,
it was irrelevant that, under ordinary circumstances, the branch, as the
employer, has the discretion where to assign judicial marshals, and
allowing G to return to her original workplace was the preferred means
of vindicating the policy against punishing victims who report abuse,
and, to the extent that logistical considerations and the branch’s opera-
tional needs are relevant to fashioning proper relief, this court instructed
that, before ordering the branch to reinstate G, on remand, the referee
must consider factors such as whether the branch’s previous relocation
of G to other courthouses departed from the norms applied to other
marshals, whether the impact of keeping G at the original courthouse
on the operational needs of the branch outweighs the benefit to G of
being assigned to a courthouse closer to her home, and whether reinstat-
ing G will require the reassignment of other employees; in addition,
insofar as the trial court had been concerned about the apparently
unbounded nature of the injunction issued by the referee, this court
instructed that, on remand, the referee should clarify the scope and
duration of the injunction, whether the extent of the branch’s misconduct
and the balancing of the equities warrant a permanent injunction preclud-
ing the branch from reassigning G, if a permanent injunction is not
warrant, at what point or under what circumstances the injunction will
expire, and whether, during the course of the injunction, the branch
may continue to assign G to other courthouses on a short-term basis
consistent with its operational needs.

Argued January 15, 2021—officially released April 26, 2022

Procedural History

Appeal from the decision of the defendant Commis-
sion on Human Rights and Opportunities awarding the
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named defendant back pay and certain damages,
brought to the Superior Court in the judicial district of
New Britain, where the case was tried to the court,
Cordani, J.; judgment sustaining in part and reversing
in part the appeal, from which the plaintiff appealed
and the defendant Commission on Human Rights and
Opportunities cross appealed. Reversed in part; vacated
in part; further proceedings.

Colleen B. Valentine, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, Clare E. Kindall, solicitor general, and Matthew
Larock, assistant attorney general, for the appellant-
cross appellee (plaintiff).

Michael E. Roberts, human rights attorney, for the
appellee-cross appellant (defendant Commission on
Human Rights and Opportunities).

Opinion

ECKER, J. This case arises from allegations of sexual
harassment brought by the named defendant, Germaine
Gilbert (complainant), a judicial marshal who is employed
by the plaintiff, the Connecticut Judicial Branch (branch).
Following a contested public hearing before the defen-
dant Commission on Human Rights and Opportunities
(commission), the human rights referee (referee) found
that the allegations were substantiated and awarded the
complainant back pay with interest, emotional distress
damages, attorney’s fees, and injunctive relief. The
branch appealed, and the trial court sustained the
appeal in part. The court upheld the referee’s determina-
tions that (1) emotional distress damages and attorney’s
fees were available remedies under the state employ-
ment discrimination law then in effect if the complain-
ant was able to establish a violation of Title VII of the
federal Civil Rights Act of 1964, as amended by Title
VII of the Civil Rights Act of 1991, 42 U.S.C. § 2000e et
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seq. (2018) (Title VII), and (2) the state has waived its
sovereign immunity with respect to prejudgment and
postjudgment interest awards for civil rights violations,
but also determined that (3) the award of emotional
distress damages must be vacated because of the com-
plainant’s failure to fully comply with the branch’s dis-
covery requests in the administrative proceeding, and
(4) the injunction reinstating the complainant to her
former workplace must be vacated as overbroad and
otherwise improper. The branch challenges the first two
determinations on appeal; the commission challenges
the latter two determinations on cross appeal. We affirm
the judgment of the trial court with respect to the Title
VII issue, reverse the judgment with respect to sover-
eign immunity, and remand the case for the referee to
conduct a new hearing in damages and, if appropriate,
to revisit the injunction reinstating the complainant to
her former workplace.

The following background facts and procedural his-
tory are relevant. In 2012, the complainant brought a
claim with the commission alleging that another judicial
marshal, Gordon Marco, subjected her to severe and
pervasive sexual harassment and unwanted sexual con-
tact, potentially rising to the level of sexual assault, at
various times between 2006 and 2012, while she was
stationed primarily at the Danielson courthouse. The
complainant alleged that the branch discriminated against
her on the basis of her gender by, among other things,
subjecting her to a hostile work environment, failing to
adequately investigate her allegations, and failing to
take adequate remedial steps to protect her. The com-
plainant also claimed that the branch had retaliated by
altering the conditions of her employment in response
to her complaint. Most prominently, she alleged that,
beginning in mid-2012, her supervisor, Russell Downer,
reassigned her from Danielson, where she had been
assigned since 2006, to the Willimantic and Putnam
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courthouses, each of which was significantly farther from
her residence. The complainant sought to hold the branch
responsible for the alleged misconduct under three civil
rights statutes: (1) Connecticut’s employment discrimi-
nation statute, the Connecticut Fair Employment Prac-
tices Act, General Statutes § 46a-60; (2) Connecticut’s
general antidiscrimination statute, General Statutes § 46a-
58 (a), which prohibits any person from depriving any
other person of rights secured by law on account of
the victim’s membership in a protected class; and (3)
Title VII, as a predicate to a further violation of § 46a-
58 (a).

Following a public hearing before the commission,
the referee found that the complainant’s allegations
were substantiated, a finding that the branch does not
contest in the present appeal. The referee awarded the
complainant seven days of back pay for the work time
she lost while attending the public hearing, as well as
prejudgment and postjudgment interest on the back pay
award, all pursuant to General Statutes (2012 Supp.)
§ 46a-86 (b),1 which provides remedies specifically for
victims of discriminatory employment practices in vio-
lation of § 46a-60.2 The referee also awarded the com-
plainant $47,637 in attorney’s fees and $50,000 in emotional
distress damages pursuant to § 46a-86 (c), which provides
remedies for violations of, among other things, the gen-
eral antidiscrimination statute, § 46a-58. Finally, the ref-
eree granted injunctive relief, including an order that
‘‘[t]he [branch] shall give the complainant the option of
returning to the Danielson courthouse.’’

The branch brought an administrative appeal pursu-
ant to General Statutes § 4-183 (a), in which it contended

1 Hereinafter, unless otherwise indicated, all references to § 46a-58 (a)
are to the version in the 2012 supplement to the General Statutes. See
footnote 3 of this opinion.

2 It is not clear from the record whether the referee ordered interest at
a rate of 5 percent or 10 percent.
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that (1) under this court’s holding in Commission on
Human Rights & Opportunities v. Truelove & Maclean,
Inc., 238 Conn. 337, 680 A.2d 1261 (1996) (Truelove),
prior to 2019,3 the commission was not authorized to
award attorney’s fees and emotional distress damages
to victims of employment discrimination under either
§ 46a-58 (a) or § 46a-60, (2) the award of prejudgment
and postjudgment interest against the state under § 46a-
86 (b) is barred by the state’s sovereign immunity, (3)
the referee’s award of emotional distress damages also
was improper because the complainant refused to pro-
vide the branch with her psychological and medical
records, allegedly in violation of the referee’s discovery
orders, and (4) the referee exceeded her legal authority
in ordering the branch to reinstate the complainant to
her position at the Danielson courthouse.4

The trial court agreed with the branch’s third and
fourth claims and, accordingly, vacated the award of
emotional distress damages and the injunction. With
respect to the first claim, the court agreed with the branch
that Truelove compels the twin conclusions that § 46a-
60 is the exclusive statutory basis for remedying state
law employment discrimination claims, and emotional
damages and attorney’s fees are unavailable for viola-
tions of § 46a-60 that occurred before 2019. But the
court also determined that those remedies nevertheless
remain available to a victim of employment discrimina-
tion seeking relief in proceedings before the commission
because violations of federal employment discrimina-
tion laws—Title VII, in particular—are cognizable under

3 In 2019, the legislature amended the Connecticut Fair Employment Prac-
tices Act to authorize the commission to award damages and attorney’s
fees, as well as equitable remedies for violations of state employment dis-
crimination law. See Public Acts 2019, No. 19-16, § 7. Accordingly, complain-
ants no longer need to establish violations of federal antidiscrimination law
to obtain such relief.

4 The branch raised additional claims of error before the trial court that
are not before us on appeal.
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§ 46a-58 (a), which, unlike § 46a-60, attaches to a reme-
dies provision that includes economic damages and
attorney’s fees.5 With respect to the second claim, the
trial court disagreed with the branch and concluded
that the state has waived its sovereign immunity as to
prejudgment and postjudgment interest for civil rights
violations.

The branch appealed6 and the commission cross
appealed from the judgment of the trial court to the
Appellate Court, and we transferred the appeal and
cross appeal to this court pursuant to General Statutes
§ 51-199 (c) and Practice Book § 65-2.7 Additional facts
and procedural history will be set forth as necessary.

I

REMEDIES FOR EMPLOYMENT DISCRIMINATION
UNDER STATE LAW

The branch’s primary claim on appeal is that the trial
court incorrectly concluded that the commission may

5 Section 46a-86 (c) provides the remedies for violations of, among other
laws, § 46a-58, the general antidiscrimination statute. At all relevant times,
§ 46a-86 (c) allowed for the recovery of economic damages and attorney’s
fees. By contrast, prior to its 2019 amendment, § 46a-86 (b), which contains
the remedies for violations of the employment discrimination statute, § 46a-
60, did not allow for the recovery of economic damages or attorney’s fees.
See Public Acts 2019, No. 19-16, § 7.

6 The complainant has not participated in the present appeal.
7 When an appeal is transferred from the Appellate Court to this court, it

often will be advisable for the parties to seek permission to revise their
briefs accordingly. This approach may be beneficial, for example, when the
ongoing vitality of one of our decisions is in question, insofar as the Appellate
Court lacks the authority to overrule or modify this court’s precedents. See,
e.g., Conway v. Wilton, 238 Conn. 653, 657, 680 A.2d 242 (1996).

In the present case, for example, the commission questioned the ongoing
vitality of Truelove in its briefing to the Appellate Court but did not directly
argue that Truelove should be overruled, presumably because that court
lacks the authority to do so. Following transfer of the appeals and oral
argument, we ordered the parties to submit supplemental briefs to address
directly the question of whether Truelove was correctly decided. See, e.g.,
Blumberg Associates Worldwide, Inc. v. Brown & Brown of Connecticut,
Inc., 311 Conn. 123, 161–62, 84 A.3d 840 (2014). As we explain subsequently
in this opinion, we have determined that the holding in Truelove does not
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award emotional distress damages and attorney’s fees
in an employment discrimination action under § 46a-58
(a) and that statute’s civil remedies provision, § 46a-86
(c). The branch agrees with the conclusion of the trial
court that, under this court’s decision in Truelove, the
commission may adjudicate state law employment dis-
crimination claims only under the auspices of § 46a-60
(which specifically prohibits employment discrimina-
tion) and not under § 46a-58 (a) (which prohibits dis-
crimination more broadly). See Commission on Human
Rights & Opportunities v. Truelove & Maclean, Inc.,
supra, 238 Conn. 346. The branch contends, however,
that the trial court incorrectly concluded that, to the
extent that violations of § 46a-60 also run afoul of Title
VII, the commission has the authority to address such
violations of federal law as a factual predicate of a
§ 46a-58 (a) claim. The branch’s position is that, under
federal law, a state administrative agency such as the
commission can assist the federal Equal Employment
Opportunity Commission (EEOC) in investigating a
Title VII employment discrimination claim, but only a
court ultimately can resolve the claim on the merits and
award damages and attorney’s fees. We are not per-
suaded.

A

Whether the commission has the authority to identify
violations of Title VII and to award damages for those
violations under state law presents a legal question that
we review de novo. See id., 345. To the extent that the
issue requires us to interpret the commission’s enabling
statutes and the state antidiscrimination laws that the
commission is responsible for enforcing, we accord
deference to the agency’s formally articulated interpre-
tation of those statutes when that interpretation is both

control the outcome in the present case, and we therefore have no need to
consider whether it should be overruled. See part I B 2 of this opinion.
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time-tested and reasonable. See, e.g., Longley v. State
Employees Retirement Commission, 284 Conn. 149,
166, 931 A.2d 890 (2007). To the extent that the question
requires us to interpret Title VII, some deference is
likewise owed to the EEOC’s reasonable interpretations
of the federal law. See, e.g., Equal Employment Oppor-
tunity Commission v. Commercial Office Products
Co., 486 U.S. 107, 115, 108 S. Ct. 1666, 100 L. Ed. 2d 96
(1988) (‘‘[I]t is axiomatic that the EEOC’s interpretation
of Title VII, for which it has primary enforcement
responsibility, need not be the best one by grammatical
or any other standards. Rather, the EEOC’s interpreta-
tion of ambiguous language need only be reasonable
to be entitled to deference.’’).

Our analysis begins with the plain language of the
state statutes. See General Statutes § 1-2z. We agree
with the trial court that the statutory text unambigu-
ously permits the commission to identify violations of
Title VII and to award damages and attorney’s fees for
those violations. General Statutes (Supp. 2012) § 46a-
58 (a) provides: ‘‘It shall be a discriminatory practice
in violation of this section for any person to subject,
or cause to be subjected, any other person to the depri-
vation of any rights, privileges or immunities, secured
or protected by the Constitution or laws of this state
or of the United States, on account of religion, national
origin, alienage, color, race, sex, gender identity or expres-
sion, sexual orientation, blindness or physical disabil-
ity.’’ (Emphasis added.) As this court previously has
observed, the statute paints in broad, inclusive lan-
guage, without any apparent exceptions. See Commis-
sion on Human Rights & Opportunities v. Board of
Education, 270 Conn. 665, 711–12, 855 A.2d 212 (2004).
Both this court and the legislature consistently have
recognized that § 46a-58 (a), which first was enacted
in 1884 in the wake of the Reconstruction era federal
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civil rights acts,8 albeit initially only as a penal statute,9

was the state’s original and fundamental civil rights law.
See id., 711–13. It is a remedial statute; id., 707; ‘‘with a
purpose to cast a broad net of protection for all persons
from discrimination’’; id., 711–12; and its scope of pro-
tection consistently has been expanded by the legisla-
ture for more than 100 years. See id., 694, 708. There
is no reason, then, to think that § 46a-58 (a) does not
sweep violations of Title VII within its broad ambit.

It is equally clear that the legislature has conferred
on the commission the authority to identify violations
of federal civil rights laws, such as Title VII, as a predi-
cate to finding a violation of § 46a-58 (a). In 1975, the
legislature made clear that the commission had author-
ity not only to investigate complaints of such violations
but also to resolve civil claims brought under the prede-
cessor to § 46a-58 (a). See Public Acts 1975, No. 75-
462. Under the scheme as presently codified, General
Statutes § 46a-51 (8) defines ‘‘discriminatory practices’’
under the jurisdiction of the commission to include,
among other things, violations of § 46a-58; General Stat-
utes § 46a-56 (a) (3) requires that the commission, among
its other duties, ‘‘[i]nvestigate and proceed in all cases
of discriminatory practices’’; and General Statutes
§ 46a-84 (b) authorizes the commission to hold public
contested hearings to resolve on the merits civil com-

8 See Public Acts 1884, c. 86; see also F. Johnson, The Development of
State Legislation Concerning the Free Negro (1919) pp. 27–28, 31 (indicating
that chapter 86 of 1884 Public Acts was ‘‘a measure of general application’’
modeled on fourteenth amendment and federal Civil Rights Act of 1866,
which ‘‘covered the whole field [of civil law] by broad enactment’’).

9 Section 46a-58 (a), in its original form, did not precisely mirror the text
of any of the federal statutes, criminal or civil, but was similarly aimed at
the deprivation of legally protected rights on the basis of race or color.
In 1949, our legislature supplemented the penal statute with a separate
mechanism for civil enforcement, authorizing a person aggrieved by a viola-
tion thereof to file a complaint with the commission’s predecessor, the civil
rights commission. See General Statutes (1955 Supp.) § 3268d.
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plaints of discriminatory practices. Perhaps most signif-
icant, the commission’s presiding officer is charged
with making a finding that the discriminatory practice
alleged has occurred and with supporting that determi-
nation by written findings of fact. See General Statutes
§ 46a-86 (a).

Finally, with regard to remedies, General Statutes
(Supp. 2012) § 46a-86 (c) provides in relevant part that,
‘‘[i]n addition to any other action taken under this sec-
tion, upon a finding of a discriminatory practice prohib-
ited by section 46a-58 . . . the presiding officer shall
determine the damage suffered by the complainant . . .
as a result of such discriminatory practice and shall
allow reasonable attorney’s fees and costs. . . .’’ The
statutory scheme, then, plainly envisions that the com-
mission is competent to determine whether federal anti-
discrimination laws, such as Title VII, that come within
the scope of § 46a-58 (a) have been violated and is
authorized to award damages and attorney’s fees for
those violations under § 46a-86 (c).

Nor is there any question that a violation of Title VII
as a factual predicate of a § 46a-58 (a) violation was
established in the present case. In addition to violations
of Connecticut’s employment discrimination statute,
§ 46a-60, the complainant alleged in her complaint that
the branch discriminated against her on the basis of
sex and subjected her to an ongoing hostile work envi-
ronment, in violation of ‘‘Title VII of the Civil Rights
Act of 1964 . . . as amended and enforced under [§]
46a-58 (a) . . . .’’ Relying on Pik-Kwik Stores, Inc. v.
Commission on Human Rights & Opportunities, 170
Conn. 327, 331, 365 A.2d 1210 (1976), and its progeny,
the referee treated federal and state antidiscrimination
law as largely ‘‘coextensive,’’10 and she proceeded on

10 Although the referee observed in passing that § 46a-60 is ‘‘undoubtedly
more expansive than Title VII’’; (internal quotation marks omitted); her
citation to Patino v. Birken Mfg. Co., 304 Conn. 679, 693, 41 A.3d 1013
(2012), for that proposition indicates that she understood the state law to
afford broader protection only with respect to which classes are protected.
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the premise that federal law informs our interpretation
of our own antidiscrimination statutes. The referee
found that, under a straightforward reading of both
state and federal substantive fair employment law, the
branch had discriminated against the complainant by
(1) permitting Marco to subject the complainant to
severe and pervasive sexual harassment, (2) ignoring
other employees’ previous complaints of similar behav-
ior by Marco, (3) failing to adequately investigate the
complainant’s allegations, and (4) altering the condi-
tions of her workplace by transferring her to a less
desirable location in response to her complaints. The
referee concluded that, from an objective standpoint,
the complainant’s working conditions were intolerable.
Importantly, the branch does not contest these findings
on appeal. Nor does the branch deny that its conduct
was in violation of Title VII or contend that the referee
misapplied the substantive components of the federal
law.11

B

What the branch does contend is, first, that the com-
mission exceeded its authority under federal law by
‘‘adjudicating’’ a Title VII claim, i.e., holding a formal
hearing to determine whether the branch engaged in
discriminatory practices, in violation of Title VII, and,
second, that the commission ran afoul of Truelove by
awarding damages and attorney’s fees for employment
discrimination under § 46a-58 (a) that were not avail-
able for violations of § 46a-60. We consider each argu-
ment in turn.

1

The branch makes three interrelated arguments as
to why, in its view, the commission has exceeded its

For example, § 46a-60 also protects individuals from discrimination on
account of age, marital status, ancestry, or disability. See id.

11 We will address the branch’s argument that the referee exceeded her
authority under the procedural provisions of Title VII in part I B of this
opinion.
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authority under federal law. First, the branch contends
that 42 U.S.C. § 2000e-5 (f), the federal statute that
allows for the bringing of a judicial action to enforce
Title VII, authorizes only courts to find a Title VII viola-
tion and to award damages for such violations. Second,
the branch notes that the EEOC itself lacks such author-
ity and contends that Congress would not have con-
ferred authority on state administrative agencies that
it opted not to confer on the federal agency charged
with enforcing Title VII. Third, the branch argues that
allowing the commission to award damages for Title
VII violations would upset a carefully calibrated federal
scheme and deny respondents such as the branch
important procedural protections, such as the rights to
a jury trial and to remove actions to federal court. We
consider each argument in turn.

The branch’s statutory argument relies on 42 U.S.C.
§ 2000e-5 (f),12 which provides in relevant part that the
EEOC ‘‘may bring a civil action’’ alleging a Title VII
violation and that ‘‘[e]ach United States district court
. . . shall have jurisdiction of actions brought under

12 Section 2000e-5 (f), title 42, of the 2018 edition of the United States
Code provides in relevant part: ‘‘(1) If within thirty days after a charge
is filed with the [Equal Employment Opportunity] Commission . . . the
Commission has been unable to secure from the respondent a conciliation
agreement acceptable to the Commission, the Commission may bring a civil
action against any respondent not a government, governmental agency, or
political subdivision named in the charge. In the case of a respondent which
is a government, governmental agency, or political subdivision, if the Com-
mission has been unable to secure from the respondent a conciliation agree-
ment acceptable to the Commission, the Commission shall take no further
action and shall refer the case to the Attorney General who may bring a
civil action against such respondent in the appropriate United States district
court. . . . Upon request, the court may, in its discretion, stay further pro-
ceedings for not more than sixty days pending the termination of State or
local proceedings . . . .

* * *
‘‘(3) Each United States district court and each United States court of a

place subject to the jurisdiction of the United States shall have jurisdiction
of actions brought under this subchapter. . . .’’



Page 47CONNECTICUT LAW JOURNALApril 26, 2022

APRIL, 2022 107343 Conn. 90

Connecticut Judicial Branch v. Gilbert

this subchapter. . . .’’ The branch contends that the
statute confers jurisdiction exclusively on courts, and
thus not administrative agencies, to formally resolve
Title VII claims. The argument is without merit.

To begin with, the branch relies on a non sequitur
insofar as the commission has never purported to adju-
dicate Title VII claims under the authority of 42 U.S.C.
§ 2000e-5 (f). That statute, after all, does nothing more
than confer jurisdiction on the federal courts to hear
Title VII cases and to award the statutory remedies
authorized under 42 U.S.C. § 2000e-5 (g). Neither it nor
any other federal statute or regulation prevents a state
from enacting legislation, such as § 46a-58 (a), that
deems a violation of Title VII to be a violation of state
antidiscrimination law, or from attaching remedial con-
sequences to such a violation, or conferring authority
on a state agency to decide such claims in the first
instance and to issue corresponding remedies. In fact,
Title VII contains a savings clause providing that the
federal act does not preempt state antidiscrimination
law. See 42 U.S.C. § 2000e-7 (2018) (‘‘[n]othing in this
subchapter shall be deemed to exempt or relieve any
person from any liability, duty, penalty, or punishment
provided by any present or future law of any State or
political subdivision of a State, other than any such law
which purports to require or permit the doing of any
act which would be an unlawful employment practice
under this subchapter’’).

The United States Supreme Court has already
rejected the argument that the authority to resolve
alleged Title VII violations is limited by the conferral of
jurisdiction in 42 U.S.C. § 2000e-5 (f) to federal district
courts. Although the branch focuses on the fact that
the statute authorizes the filing of a civil action in a
court, the language in § 2000e-5 (f) expressly confers
authority over Title VII claims only on federal district
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courts. If the statutory conferral of authority were
exclusive, as the branch contends, then only federal
courts would have jurisdiction over Title VII claims.
But that very argument was rejected in Yellow Freight
System, Inc. v. Donnelly, 494 U.S. 820, 110 S. Ct. 1566,
108 L. Ed. 2d 834 (1990), which held that state courts
have concurrent jurisdiction over Title VII claims, not-
withstanding the lack of any express statutory authori-
zation in § 2000e-5 (f). See id., 823; cf. Kremer v.
Chemical Construction Corp., 456 U.S. 461, 477, 102 S.
Ct. 1883, 72 L. Ed. 2d 262 (1982) (‘‘our statement . . .
that final responsibility for enforcement of Title VII is
vested with federal courts . . . should not be read to
imply, that by vesting final responsibility in one forum,
Congress intended to deny finality to decisions in
another’’ (citation omitted; footnote omitted; internal
quotation marks omitted). The branch’s statutory argu-
ment is, therefore, unavailing, particularly in light of the
fact that the commission does not purport to formally
adjudicate Title VII claims but merely to identify dis-
criminatory practices under Title VII for purposes of
applying state law.

The branch’s second argument focuses on the fact
that the EEOC itself lacks the authority to hold con-
tested hearings to adjudicate Title VII claims and to award
damages and attorney’s fees for violations thereof.
Although the federal agency can investigate such claims
and attempt to mediate settlements between the parties,
when such informal efforts fail, formal resolution can
be obtained only by adjudication in federal or state court.
See 42 U.S.C. § 2000e-5 (f) (2018); Fort Bend v. Davis,

U.S. , 139 S. Ct. 1843, 1846–47, 204 L. Ed. 2d 116
(2019); Yellow Freight System, Inc. v. Donnelly, supra,
494 U.S. 823. It would be anomalous, the branch posits,
for Congress to have denied the EEOC the authority to
formally resolve Title VII claims only to allow its state
counterparts to, in effect, carry out that same function.
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Again, the branch misses the mark. The foregoing
discussion demonstrates that the absence of EEOC
authority to formally adjudicate Title VII claims does
not indicate an intention to bar state agencies from
identifying Title VII violations for purposes of determin-
ing whether state law has been violated. Indeed, Con-
gress has expressed a strong preference for resolving
matters that concurrently violate Title VII and state
employment discrimination laws at the state level, with
recourse to federal court provided as a supplemental
rather than a preferred venue. As the United States
Supreme Court explained in New York Gaslight Club,
Inc. v. Carey, 447 U.S. 54, 100 S. Ct. 2024, 64 L. Ed. 2d
723 (1980), ‘‘throughout Title VII the word ‘proceeding’
. . . is used to refer to all the different types of proceed-
ings in which the statute is enforced, state and federal,
administrative and judicial.’’ Id., 62–63. ‘‘Initial resort
to state and local remedies is mandated, and recourse
to the federal forums is appropriate only when the
[s]tate does not provide prompt or complete relief.’’
Id., 65. ‘‘Title VII explicitly leaves the [s]tates free, and
indeed encourages them, to exercise their regulatory
power over discriminatory employment practices. Title
VII merely provides a supplemental right to sue in fed-
eral court if satisfactory relief is not obtained in state
forums.’’ Id., 67.

This sentiment pervades the legislative history of
Title VII. During the legislative debates, both supporters
and opponents of Title VII repeatedly expressed the
view that the proposed legislation was predicated on
the assumption that the nearly thirty states with func-
tional fair employment practices laws and agencies (pri-
marily northern and western states) generally could be
relied on to enforce antidiscrimination law in those
locations, and that the new federal agency, the EEOC,
would focus its efforts and limited resources on enforc-
ing the law in the states of the old Confederacy, which
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had not seen fit to create their own fair employment
practices agencies.13 The primary sponsors of the legis-
lation made numerous statements indicating their strong
preference for resolving discrimination claims at the
state level and emphasizing the central role that they
envisioned state fair employment practices agencies
would play in the enforcement of the federal law.14 The
branch is therefore incorrect when it posits that there
is no reason why Congress would permit state adminis-
trative agencies, but not the EEOC, to resolve claims
based on violations of Title VII. During the debates over
Title VII in 1964, and again with respect to the 1972
amendments, the primary argument levied against giv-
ing the EEOC the power to hold contested hearings
and to issue cease and desist orders was that the states
were competent to enforce antidiscrimination law and
did not want or need matters resolved by a federal
bureaucracy.

The congressional preference for resolving employ-
ment discrimination claims at the state level, using state
remedies and state administrative agencies, is reflected
in Title VII’s ‘‘work sharing’’ scheme.15 Under the work

13 See, e.g., 110 Cong. Rec. 7205 (1964), remarks of Senator Joseph S.
Clark; J. Clark & C. Case, Interpretative Memorandum of Title VII of H.R.
7152, 110 Cong. Rec. 7214 (1964); J. Clark, Response to Dirksen Memoran-
dum, 110 Cong. Rec. 7216 (1964); 110 Cong. Rec. 11,942 (1964), remarks of
Senator Richard B. Russell.

14 See, e.g., 110 Cong. Rec. 7205 (1964), remarks of Senator Joseph S.
Clark (‘‘the [EEOC] can make arrangements to use and pay for the services
of [s]tate and local agencies in carrying out its duties under the [f]ederal
law’’); id., 11,936, remarks of Senator Hubert H. Humphrey (‘‘one of the
improvements I see in the amendment . . . is the inclusion . . . of provi-
sion for the responsibility of local and [s]tate authorities to seek compliance
with the law . . . through local enforcement’’); id., 12,580, remarks of Sena-
tor Humphrey (‘‘we have taken [T]itle VII and rewritten it, believing that
the prime responsibility for action and enforcement is at the [s]tate and
local level’’); id., 12,721, remarks of Senator Humphrey (‘‘[i]n effect, these
[work sharing] agreements would give jurisdiction over complaints to [state
fair employment practices] agencies [when]ever the practice complained of
also violates [s]tate or local law’’).

15 The relationship between the EEOC and the state agencies with which
it partners and to which it often defers is embodied in numerous provisions
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of Title VII. See, e.g., 42 U.S.C. § 2000e-4 (g) (1) (2018) (‘‘[t]he Commission
shall have power . . . to cooperate with and, with their consent, utilize
regional, State, local, and other agencies, both public and private, and individ-
uals’’); 42 U.S.C. § 2000e-5 (b) (2018) (‘‘[i]n determining whether reasonable
cause exists, the Commission shall accord substantial weight to final findings
and orders made by State or local authorities in proceedings commenced
under State or local law pursuant to the requirements of subsections (c)
and (d)’’); 42 U.S.C. § 2000e-5 (c) (2018) (‘‘[i]n the case of an alleged unlawful
employment practice occurring in a State, or political subdivision of a State,
which has a State or local law prohibiting the unlawful employment practice
alleged and establishing or authorizing a State or local authority to grant
or seek relief from such practice or to institute criminal proceedings with
respect thereto upon receiving notice thereof, no charge may be filed under
subsection (a) by the person aggrieved before the expiration of sixty days
after proceedings have been commenced under the State or local law, unless
such proceedings have been earlier terminated, provided that such sixty-
day period shall be extended to one hundred and twenty days during the
first year after the effective date of such State or local law’’); 42 U.S.C.
§ 2000e-5 (d) (2018) (‘‘[i]n the case of any charge filed by a member of the
Commission alleging an unlawful employment practice occurring in a State
or political subdivision of a State which has a State or local law prohibiting
the practice alleged and establishing or authorizing a State or local authority
to grant or seek relief from such practice or to institute criminal proceedings
with respect thereto upon receiving notice thereof, the Commission shall,
before taking any action with respect to such charge, notify the appropriate
State or local officials and, upon request, afford them a reasonable time,
but not less than sixty days (provided that such sixty-day period shall be
extended to one hundred and twenty days during the first year after the
effective day of such State or local law), unless a shorter period is requested,
to act under such State or local law to remedy the practice alleged’’); 42
U.S.C. § 2000e-8 (b) (2018) (‘‘The Commission may cooperate with State
and local agencies charged with the administration of State fair employment
practices laws and, with the consent of such agencies, may, for the purpose
of carrying out its functions and duties under this subchapter and within
the limitation of funds appropriated specifically for such purpose, engage
in and contribute to the cost of research and other projects of mutual interest
undertaken by such agencies, and utilize the services of such agencies and
their employees, and, notwithstanding any other provision of law, pay by
advance or reimbursement such agencies and their employees for services
rendered to assist the Commission in carrying out this subchapter. In further-
ance of such cooperative efforts, the Commission may enter into written
agreements with such State or local agencies and such agreements may
include provisions under which the Commission shall refrain from pro-
cessing a charge in any cases or class of cases specified in such agreements
or under which the Commission shall relieve any person or class of persons
in such State or locality from requirements imposed under this section.’’);
42 U.S.C. § 2000e-8 (d) (2018) (‘‘[i]n prescribing requirements pursuant to
subsection (c) of this section, the Commission shall consult with other
interested State and Federal agencies and shall endeavor to coordinate its
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sharing framework, the EEOC and state fair employ-
ment practices agencies such as the commission essen-
tially exercise joint jurisdiction over employment
discrimination claims filed in either venue, with the
EEOC deferring action on many Title VII claims to give
state agencies a first crack at resolving them. See United
States Equal Employment Opportunity Commission, FY
2012 EEOC/FEPA Model Worksharing Agreement, avail-
able at https://www.eeoc.gov/fy-2012-eeocfepa-model-
worksharing-agreement (last visited April 20, 2022). As
the United States Court of Appeals for the Fourth Cir-
cuit has explained, ‘‘[t]he jurisdiction of [state fair
employment practices] agencies overlaps that of the
EEOC.’’ Equal Employment Opportunity Commission
v. Navy Federal Credit Union, 424 F.3d 397, 410 n.15
(4th Cir. 2005), cert. denied, 547 U.S. 1041, 126 S. Ct.
1629, 164 L. Ed. 2d 335 (2006). ‘‘[Title VII is] best under-
stood as creating a system of ‘cooperative federalism,’
under which, in the interests of comity, the EEOC and
state and local authorities share primary responsibility
to enforce the civil rights laws.’’ Id., 410.

The branch might have a better argument if federal
courts had exclusive authority to adjudicate Title VII
claims. But, in light of (1) the cooperative work sharing
framework created under the federal mandate, (2) Con-
gress’ express preference for resolving concurrent state
and federal employment discrimination claims at the
state level, and (3) ‘‘the humanitarian remedial policies’’
that underlie Title VII; New York Gaslight Club, Inc. v.
Carey, supra, 447 U.S. 62; we are not persuaded by the
branch’s claim that the commission infringes on princi-
ples of federal supremacy by predicating a violation of
§ 46a-58 (a) on a violation of Title VII. See Equal Employ-
ment Opportunity Commission v. Federal Express
Corp., 268 F. Supp. 2d 192, 198 (E.D.N.Y. 2003) (observ-

requirements with those adopted by such agencies’’); see also 29 C.F.R.
§ 1601.13 (2020).
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ing that courts have liberally interpreted Title VII’s
standing provisions to effectuate remedial purpose of
law); Section-By-Section Analysis of H.R. 1746, The
Equal Employment Opportunity Act of 1972, 118 Cong.
Rec. 7166, 7168 (1972) (‘‘the individual’s rights to redress
are paramount under the provisions of Title VII’’).

The branch’s third argument is that litigation of a Title
VII claim in a court affords the defendant/respondent
various procedural protections—the rights to a jury
trial, to remove an action from state court to federal
court, to full civil discovery and formal rules of evi-
dence—that are not available in an administrative adju-
dication. The branch contends that allowing a state fair
employment practices agency such as the commission
to find and penalize Title VII violations under state law
would upset a carefully calibrated federal scheme that
balances the availability of remedies with important pro-
cedural protections.

The United States Court of Appeals for the Second
Circuit has rejected this very argument, finding no viola-
tion of federal law despite the contention that allowing
a complainant to bring a Title VII claim before the
commission, pursuant to § 46a-58 (a), would circumvent
federal procedural protections. See Shelton v. Hughes,
578 Fed. Appx. 53, 55 (2d Cir. 2014). The branch’s claim
also runs headlong into the United States Supreme
Court decisions holding that a state agency’s adjudica-
tion of an employment discrimination claim, which has
been reviewed and affirmed by the state’s appellate
courts, affords sufficient procedural protections to have
preclusive effect with respect to a subsequent action
in federal court addressing the same alleged conduct.
See, e.g., Kremer v. Chemical Construction Corp., supra,
456 U.S. 484 (concluding that ‘‘[the] panoply of proce-
dures [provided by the New York State Division of
Human Rights hearing], complemented by administra-
tive as well as judicial review,’’ was more than sufficient
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to satisfy demands of due process); New York Gaslight
Club, Inc. v. Carey, supra, 447 U.S. 67–68 (applying rule
with respect to prevailing complainant who sought
attorney’s fees in supplemental federal action); cf. Nes-
tor v. Pratt & Whitney, 466 F.3d 65, 68, 73 (2d Cir.
2006) (holding that complainant, who prevailed before
commission and whose award of back pay was upheld
by Connecticut Appellate Court, could seek additional
damages and attorney’s fees in federal court action
when commission’s findings as to liability would have
preclusive effect, despite administrative forum’s use of
flexible evidentiary rules and lack of discovery).

Indeed, both of the federal courts that have consid-
ered the question before us have concluded that, when
the commission finds a Title VII violation as the factual
predicate to a violation of § 46a-58 (a), it does so as a
matter of Connecticut state law and does not thereby
infringe federal supremacy. See Shelton v. Hughes,
supra, 578 Fed. Appx. 54 (‘‘[b]ecause § 46a-58 (a) explic-
itly adopts federal antidiscrimination law as part of the
substantive conduct it regulates, claimants may allege
violations of federal law, such as Title VII . . . in
actions before the [commission]’’); Shelton v. Collins,
Docket No. 3:12cv1176 (JBA), 2014 WL 1032765, *5 (D.
Conn. March 14, 2014) (concluding that ‘‘no ongoing
violation of federal law is plausibly alleged’’ by statutory
scheme that allows award of damages for Title VII viola-
tions under §§ 46a-58 (a) and 46a-86 (c)), aff’d sub nom.
Shelton v. Hughes, 578 Fed. Appx. 53 (2d Cir. 2014);
see also Carey v. New York Gaslight Club, Inc., 598
F.2d 1253, 1257–58 (2d Cir. 1979) (holding that provision
of Title VII providing attorney’s fees for prevailing par-
ties extended to complainant whose EEOC complaint
was referred to and resolved in public hearing before
New York State Division of Human Rights, and opining
that ‘‘[the reasoning of other United States Courts of
Appeals] supports a similarly favorable result for com-
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plainants who succeed in state administrative proceed-
ings pursuant to Title VII’’), aff’d, 447 U.S. 54, 100 S.
Ct. 2024, 64 L. Ed. 2d 723 (1980).16 We find the rationales
underlying these decisions to be persuasive.17

16 We note that there is limited, but conflicting, authority on the question
of whether state agencies may adjudicate a Title VII claim purely as a matter
of federal law. Compare Patzer v. Board of Regents, 763 F.2d 851, 857
and n.7 (7th Cir. 1985) (holding that state agency lacks authority), with
Employment Security Commission v. Peace, 128 N.C. App. 1, 7–9, 493 S.E.2d
466 (1997) (holding that North Carolina State Personnel Commission had
authority to adjudicate merits of Title VII claim), aff’d in part and dismissed
in part, 349 N.C. 315, 507 S.E.2d 272 (1998). As we emphasized, that question
differs from the one we answer in the present case.

17 We also note that, since 2006, the commission has adjudicated numerous
claims of employment discrimination, jointly docketed with the EEOC, in
which the commission has purported to find violations of Title VII and to
award emotional distress damages for those violations under the auspices
of §§ 46a-58 (a) and 46a-86 (c). See, e.g., Commission on Human Rights &
Opportunities ex rel. Taranto v. Big Enough, Inc., Docket No. 0420316,
2006 WL 4753475, *11 (C.H.R.O. June 30, 2006). Various oversight procedures
governing the relationship between the EEOC and the commission, particu-
larly with respect to jointly docketed cases such as these, would have
provided opportunities for the EEOC to become aware of the commission’s
long-standing practice of making determinations whether a violation of Title
VII occurred and, in some cases, awarding damages for such violations
under state law. The EEOC has certified the commission as a designated
fair employment practices agency; 29 C.F.R. § 1601.80 (2020); which permits
the EEOC to accept the commission’s findings and resolutions of many
jointly filed cases without conducting an individual, case-by-case, substantial
weight review. 29 C.F.R. § 1601.75 (a) (2020). But see 29 C.F.R. §§1601.76
and 1601.77 (2020) (providing exceptions when review is undertaken). After
certification, the EEOC continues to monitor and evaluate the work of
designated fair employment practices agencies. 29 C.F.R. § 1601.78 (2020). In
addition, federal regulations require that, for cases processed under contract
with the EEOC, the EEOC ‘‘shall review charges closed by the certified [fair
employment practices] agency for lack of jurisdiction . . . .’’ 29 C.F.R.
§ 1601.77 (2020). The EEOC may revoke the certification of an agency that,
following such an evaluation, is deemed to no longer serve the interest of
effective enforcement of Title VII. 29 C.F.R. § 1601.79 (2020). In addition,
the work sharing agreement provides for the regular exchange of case
information between the two agencies. See United States Equal Employment
Opportunity Commission, FY 2012 EEOC/FEPA Model Worksharing Agree-
ment: Worksharing Agreement Between State of Connecticut Commission
on Human Rights and Opportunities and the U.S. Equal Employment Oppor-
tunity Commission New York District Office for Fiscal Year 2012, available
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The branch also argues that, even if federal law does
not bar the commission from awarding damages for
Title VII violations under §§ 46a-58 (a) and 46a-86 (c),
the commission is precluded from doing so under state
law, as construed by Truelove. In Truelove, this court
held that state law employment discrimination claims
can be brought only under § 46a-60, the statute specifi-
cally dedicated to such claims, and not under § 46a-58
(a), the general antidiscrimination statute. See Com-
mission on Human Rights & Opportunities v. True-
love & Maclean, Inc., supra, 238 Conn. 346. The court
applied the canon of construction that ‘‘specific terms
covering the given subject matter will prevail over gen-
eral language of the same or another statute [that] might
otherwise prove controlling’’; (internal quotation marks
omitted) id.; and also posited that there would have
been no reason for the legislature to authorize different
remedies for violations of the two statutes if employ-
ment discrimination claims could be brought under
either. See id., 347. The branch contends that the same
reasoning applies to Title VII claims; it would have been
incongruous for the legislature to require that state law
employment discrimination claims be brought under
§ 46a-60 and limited to the equitable remedies that were
then available under § 46a-86 (b) but, at the same time,
to allow the commission to determine that the same
discriminatory practices offended Title VII and to award
damages and attorney’s fees on that basis, via §§ 46a-
58 (a) and 46a-86 (c).

at https://www.eeoc.gov/fy-2012-eeocfepa-model-worksharing-agreement-
worksharing-agreement-between-state-connecticut (last visited April 20,
2022). Accordingly, although we cannot say with certainty that the EEOC
has in fact reviewed either the commission’s decision in the present case
or any other particular cases in which the commission has awarded damages
under §§ 46a-58 (a) and 46a-86 (c) after finding a Title VII violation, we take
the EEOC’s ongoing oversight role as an indication that the commission’s
practices in this regard are considered proper.
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We again are unpersuaded. Nothing in Truelove indi-
cates that the legislature intended to preclude the com-
mission from awarding a remedy authorized by § 46a-
86 (c) for a violation of § 46a-58 (a) predicated on a
discriminatorypracticeprohibitedbyfederal law.Because
the plaintiff in Truelove asserted no Title VII claim under
§ 46a-58 (a), the court had no occasion to consider
the relief available in the present circumstances, which
involve a violation of § 46a-58 (a) predicated on federal
law. The decision in Truelove rested on our conclusion
that the legislature, by attaching different remedies to
our state’s various antidiscrimination statutes, had dem-
onstrated an intention to limit the remedies available
for a violation of § 46a-60. But violations of federal
antidiscrimination law were cognizable under § 46a-58
(a), which carried (and continues to carry) its own
unique remedies, long before the adoption of the Con-
necticut Fair Employment Practices Act. Our holding
in Truelove cannot be understood to authorize this court
to ignore the explicit terms of General Statutes (2012
Supp.) § 46a-58 (a), which provides in relevant part that
‘‘[i]t shall be a discriminatory practice in violation of
this section’’ to deprive any person of rights ‘‘protected
by the . . . laws of . . . the United States, on account
of . . . sex . . . .’’

Two events occurring since Truelove was decided
counsel against any expansion of the breadth of its
holding. First, although the court in Truelove stated
that the relevant legislative history shed no light on the
intended interrelationship between §§ 46a-58 and 46a-
60; Commission on Human Rights & Opportunities
v. Truelove & Maclean, Inc., supra, 238 Conn. 346 n.13;
doubt was later cast on that observation by our decision
in Commission on Human Rights & Opportunities v.
Board of Education, supra, 270 Conn. 690–705, which
chronicled the extensive legislative history and deemed
it to be incompatible with a ‘‘cramped interpretation’’
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of the statutory scheme. Id., 703. Second, the legislature
in effect overruled Truelove in 2019 by making eco-
nomic damages and attorney’s fees available to a party
who prevails on a state law claim of employment dis-
crimination under § 46a-60. See Public Acts 2019, No.
19-16, § 7. Accordingly, although principles of stare
decisis counsel against reconsidering Truelove at this
time, we will not now extend the reasoning of that
decision beyond its narrow confines.18 The legislative
scheme may not create the most elegant framework for
assigning different remedies to different discriminatory
practices on the basis of the jurisdictional source of
the injury, but the result we reach is dictated by the
sweeping language of §§ 46a-58 (a) and 46a-86 (c).19

18 We find no merit in the branch’s argument that, if we determine that
§ 46a-58 (a) is ambiguous, then, rather than consult extrinsic sources of
information, we must simply interpret it in the manner that exposes the
branch to the least potential liability because waivers of the state’s sovereign
immunity must be narrowly construed. As we explain more fully in part II
of this opinion, we agree that statutes by which the state purportedly waives
its sovereign immunity must be narrowly construed. But § 46a-58 (a) is not
a waiver of sovereign immunity; it is a general prohibition against discrimina-
tion by public and private parties alike. The branch has not offered and we
are not aware of any authority for the proposition that, when a statute of
general applicability is found to be ambiguous, it must be construed narrowly
so that, when the state happens to be the defendant, the state’s liability
will be limited. Indeed, the United States Supreme Court repeatedly has
instructed otherwise. See, e.g., Gomez-Perez v. Potter, 553 U.S. 474, 491,
128 S. Ct. 1931, 170 L. Ed. 2d 887 (2008) (‘‘[when] one statutory provision
unequivocally provides for a waiver of sovereign immunity to enforce a
separate statutory provision, that latter provision need not . . . be con-
strued in the manner appropriate to waivers of sovereign immunity’’ (internal
quotation marks omitted)); see also Richlin Security Service Co. v. Chertoff,
553 U.S. 571, 589, 128 S. Ct. 2007, 170 L. Ed. 2d 960 (2008) (‘‘The sovereign
immunity canon is just that—a canon of construction. It is a tool for interpre-
ting the law, and we have never held that it displaces the other traditional
tools of statutory construction.’’).

19 With respect to the question of whether the various statutes under the
commission’s jurisdiction collectively operate so as to preclude the award
of damages for violations of federal employment discrimination law, we
further note that the commission has been deciding Title VII claims in
partnership with the EEOC under § 46a-58 (a), and awarding damages for
violations under § 46a-86 (c), for many years. See, e.g., Shelton v. Collins,
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Accordingly, we affirm the judgment of the trial court
with respect to the Title VII issue.

II

PREJUDGMENT AND POSTJUDGMENT INTEREST—
SOVERIEGN IMMUNITY

We next consider whether the trial court properly
concluded that the state has waived its sovereign immu-
nity with respect to prejudgment and postjudgment
interest on awards under § 46a-86. The commission con-
tends that, by waiving immunity to suit and to liability
under § 46a-51 (10), which provides in relevant part

supra, 2014 WL 1032765, *3 n.5, *4 n.8 (citing Connecticut cases). The
appendix to the commission’s trial brief contains more than 70 decisions,
dating back to 1999, in which the commission resolved Title VII claims
under the auspices of § 46a-58 (a). The commission is not alone in this
regard. See Employment Security Commission v. Peace, 128 N.C. App. 1,
7–9, 493 S.E.2d 466 (1997) (North Carolina State Personnel Commission
adjudicated Title VII claim), aff’d in part and dismissed in part, 349 N.C.
315, 507 S.E.2d 272 (1998); see also Carey v. New York Gaslight Club, Inc.,
supra, 598 F.2d 1257–58 (New York State Division of Human Rights resolved
‘‘Title VII claim’’ in contested hearing ‘‘pursuant to Title VII’’). The commis-
sion also is not the only state agency to be authorized under Connecticut
law to identify violations of federal statutes and to impose remedies for those
violations under state law. See, e.g., General Statutes § 36a-606a (money
laundering); General Statutes § 36a-719f (mortgage loan servicing); General
Statutes § 36a-812 (debt collection); General Statutes § 36a-853 (student
loan servicing).

As early as 2006, following the decision of this court in Commission on
Human Rights & Opportunities v. Board of Education, supra, 270 Conn. 665,
the commission formally took the position that a ‘‘complainant’s inclusion
of . . . § 46a-58 (a) in her complaint affidavit allows [the commission] to
convert her federal claims into claims under Connecticut’s antidiscrimina-
tion laws, and to award damages for emotional distress pursuant to . . .
§ 46a-86 (c).’’ Commission on Human Rights & Opportunities ex rel. DiMi-
cco v. Neil Roberts, Inc., No. 0420438, 2006 WL 4753465, *4 (C.H.R.O. Septem-
ber 12, 2006). As we discussed, reasonable, long-standing, formally
articulated interpretations of a statute by an administrative agency are enti-
tled to deference. Although the branch contends that the commission’s
interpretation is not time-tested and, thus, not entitled to deference, the
branch fails to explain why a string of decisions going back more than
fifteen years does not satisfy that standard.
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that the term ‘‘ ‘[e]mployer’ includes the state and all
political subdivisions thereof’’ for purposes of the Fair
Employment Practices Act, the legislature also neces-
sarily waived immunity as to interest. We conclude, to
the contrary, that the award of interest is subject to
special treatment for purposes of sovereign immunity,
and we agree with the branch that the state’s waiver
of sovereign immunity as to liability for civil rights
violations under §§ 46a-58 (a) and 46a-60 and as to back
pay and damages under § 46a-86 (b) and (c) does not
constitute a waiver of immunity as to interest on
such awards.

‘‘Sovereign immunity . . . presents a question of law
over which we exercise de novo review. . . . The prin-
ciple that the state cannot be sued without its consent,
or sovereign immunity, is well established under our
case law. . . . Exceptions to this doctrine are few and
narrowly construed under our jurisprudence.’’ (Internal
quotation marks omitted.) Columbia Air Services, Inc.
v. Dept. of Transportation, 293 Conn. 342, 349, 977 A.2d
636 (2009).

The federal courts have long applied the so-called
‘‘no-interest rule,’’ pursuant to which, in the absence of
an express legislative waiver, Congress is presumed
not to have waived the federal government’s sovereign
immunity with respect to prejudgment and postjudg-
ment interest. Library of Congress v. Shaw, 478 U.S.
310, 311, 106 S. Ct. 2957, 92 L. Ed. 2d 250 (1986). The
United States Supreme Court traced the history of and
rationale for this rule in Shaw: ‘‘This requirement of a
separate waiver reflects the historical view that interest
is an element of damages separate from damages on the
substantive claim. . . . Because interest was generally
presumed not to be within the contemplation of the
parties, common-law courts in England allowed interest
by way of damages only when founded [on] agreement
of the parties. . . . In turn, the [agreement basis] of
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interest was adopted by American courts. . . . Gradu-
ally, in suits between private parties, the necessity of
an agreement faded. . . .

‘‘The agreement requirement assumed special force
when applied to claims for interest against the United
States. As sovereign, the United States, in the absence
of its consent, is immune from suit. . . . This basic
rule of sovereign immunity, in conjunction with the
requirement of an agreement to pay interest, gave rise
to the rule that interest cannot be recovered unless
the award of interest was affirmatively and separately
contemplated by Congress. . . . The purpose of the
rule is to permit the [g]overnment to occupy an appar-
ently favored position . . . by protecting it from claims
for interest that would prevail against private parties.
. . .

‘‘For well over [one] century, this [c]ourt, executive
agencies, and Congress itself consistently have recog-
nized that federal statutes cannot be read to permit
interest to run on a recovery against the United States
unless Congress affirmatively mandates that result. The
no-interest rule is expressly described as early as
1819 . . . .

* * *

‘‘[Accordingly,] [i]n analyzing whether Congress has
waived the immunity of the United States, we must
construe waivers strictly in favor of the sovereign . . .
and not enlarge the waiver beyond what the language
requires . . . . The no-interest rule provides an added
gloss of strictness [on] these usual rules.

‘‘[T]here can be no consent by implication or by use
of ambiguous language. Nor can an intent on the part
of the framers of a statute or contract to permit the
recovery of interest suffice whe[n] the intent is not
translated into affirmative statutory or contractual
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terms. The consent necessary to waive the traditional
immunity must be express, and it must be strictly con-
strued.’’ (Citations omitted; footnotes omitted; internal
quotation marks omitted.) Id., 314–18.

Applying these principles, the United States Supreme
Court in Shaw concluded that prejudgment interest
could not be awarded for employment discrimination
claims under Title VII because, although Congress waived
sovereign immunity with respect to liability and dam-
ages, it did not specifically and expressly authorize
interest payments in the statute.20 See id., 319, 323. The
court rejected the argument that prejudgment interest
can be characterized as ‘‘damages,’’ a ‘‘penalty,’’ or ‘‘just
compensation’’ so as to avoid the no-interest rule.
(Internal quotation marks omitted.) Id., 321; see Arne-
son v. Callahan, 128 F.3d 1243, 1247 (8th Cir. 1997) (no-
interest rule applies notwithstanding that prejudgment
interest awards are necessary to make whole victims
of discrimination), cert. denied sub nom. Arneson v.
Apfel, 524 U.S. 926, 118 S. Ct. 2319, 141 L. Ed. 2d 694
(1998).

Although our state courts have not articulated the
no-interest rule with the same frequency or specificity
as have our federal counterparts, it is apparent that
the rule applies with equal force to the state under
Connecticut law. In Struckman v. Burns, 205 Conn. 542,
534 A.2d 888 (1987), this court held that prejudgment
interest was not available for a claim brought under
the defective highway statute, General Statutes § 13a-
144. See id., 543, 556. Although the statute reasonably
could have been read to imply that prejudgment interest
was available; see id., 557–58; the court applied the

20 We note that Congress subsequently amended Title VII to provide
expressly for prejudgment interest awards against the United States. See
Civil Rights Act of 1991, Pub. L. No. 102-166, § 114, 105 Stat. 1071. Of course,
that option is always available to our state legislature with respect to interest
awards against the state.
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principles that ‘‘[a]ny statutory waiver of immunity must
be narrowly construed’’ and that ‘‘[t]he state’s sovereign
right not to be sued may be waived by the legislature
[only if] clear intention to that effect is disclosed by
the use of express terms or by force of a necessary
implication.’’ (Internal quotation marks omitted.) Id.,
558. Consistent with those principles, the court adopted
the majority view that ‘‘a statute that generally allows
interest awards does not waive a state’s sovereign
immunity unless there is an express provision to that
effect in the statute.’’ Id., 559; see White Oak Corp. v.
Dept. of Transportation, 217 Conn. 281, 298, 585 A.2d
1199 (1991) (concluding that state is immune from
award of interest under general interest statute, General
Statutes § 37-3a, in absence of express statutory autho-
rization).21

We applied these principles again in Hicks v. State,
297 Conn. 798, 1 A.3d 39 (2010), in which we held that
postjudgment interest is not available against the state
for damages awards under General Statutes § 52-556,
which expressly waives the state’s sovereign immunity
with regard to damages for injuries caused by motor
vehicles operated by state employees and owned and
insured by the state. See id., 799–800 and n.2. Relying
on Struckman and its progeny, we explained that ‘‘stat-
utes in derogation of sovereign immunity should be
strictly construed. . . . [When] there is any doubt
about their meaning or intent they are given the effect
[that] makes the least rather than the most change in
sovereign immunity.’’ (Emphasis in original; internal
quotation marks omitted.) Id., 802. We also rejected the
plaintiff’s argument in Hicks that postjudgment interest

21 An example of a statute that contains an express waiver of sovereign
immunity with respect to interest is General Statutes § 4-61 (a) which, in
the context of discussing interest awards in breach of contract actions
against the state in connection with highway and public works contracts,
provides in relevant part that ‘‘[a]ll legal defenses except governmental
immunity shall be reserved to the state. . . .’’
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was necessary as a matter of public policy to ensure
the orderly payment of judgments. We explained that
the doctrine of sovereign immunity embodies and prior-
itizes a different public policy, namely, the ‘‘ ‘ancient’ ’’;
id., 801; and compelling policy of ‘‘ ‘prevent[ing] the
imposition of enormous fiscal burdens on states.’ ’’
Id., 807.

Accordingly, under Struckman, if the legislature has
waived the state’s sovereign immunity as to interest,
it must have done so either expressly or by force of
necessary implication. It is clear that the state has not
expressly waived its immunity with respect to interest
on damages and back pay awarded pursuant to § 46a-
86 (b) and (c). Moreover, in Hicks, we concluded that,
because interest is not traditionally ‘‘awarded as a part
of damages,’’ a statutory waiver of sovereign immunity
only as to damages does not, by force of necessary
implication, waive the state’s immunity as to interest.
(Emphasis in original.) Id., 803.

The commission counters that liability for interest is
inherent in the award of back pay and, therefore, that,
by providing for the award of back pay against the state,
§ 46a-86 (b) necessarily waives sovereign immunity as
to interest, as well. The federal courts have rejected
this argument. In Loeffler v. Frank, 486 U.S. 549, 557–58,
108 S. Ct. 1965, 100 L. Ed. 2d 549 (1988), the United
States Supreme Court proceeded on the assumption
that, although interest is impliedly available on awards
of back pay against private employers under Title VII,
Congress had not waived the government’s sovereign
immunity thereunder. In Brown v. Secretary of Army,
918 F.2d 214, 218 (D.C. Cir. 1990), cert. denied sub nom.
Brown v. Stone, 502 U.S. 810, 112 S. Ct. 57, 116 L. Ed.
2d 33 (1991), the United States Court of Appeals for
the District of Columbia Circuit, applying Loeffler, con-
cluded that, in the absence of an express waiver, the
government’s sovereign immunity bars the award of
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interest on Title VII back pay awards. Several other
federal courts of appeals have adopted the reasoning
of Shaw and Brown in the Title VII context; see, e.g.,
Arneson v. Callahan, supra, 128 F.3d 1245–46; Woolf v.
Bowles, 57 F.3d 407, 409–10 (4th Cir. 1995); Edwards
v. Lujan, 40 F.3d 1152, 1154 (10th Cir. 1994), cert. denied
sub nom. Edwards v. Dept. of Interior, 516 U.S. 963,
116 S. Ct. 417, 133 L. Ed. 2d 335 (1995); or with respect
to similar statutes. See, e.g., Adam v. Norton, 636 F.3d
1190, 1192–93 (9th Cir. 2011); Ward v. Brown, 22 F.3d
516, 520 (2d Cir. 1994).22 But see DeRoche v. Massachu-
setts Commission Against Discrimination, 447 Mass.
1, 12–14, 848 N.E.2d 1197 (2006) (holding that, by per-
mitting the award of back pay against public employer
under commonwealth’s antidiscrimination laws, state
legislature by necessary implication also waived sover-
eign immunity as to interest awards).

The commission directs our attention to Thames Tal-
ent, Ltd. v. Commission on Human Rights & Opportu-
nities, 265 Conn. 127, 827 A.2d 659 (2003), the case on
which the trial court relied in concluding that the state
has waived its sovereign immunity with respect to inter-
est payments under § 46a-86 (a). In Thames Talent,
Ltd., this court concluded that the failure to award
interest on awards of back pay under § 46a-86 (b)
against private employers ‘‘would be contrary to the
fundamental purpose of our laws against workplace
discrimination [as it would] deprive a person victimized
by such discrimination of the true value of the money
to which he or she lawfully is entitled . . . .’’ Id., 143.
In that case, however, the defendant was a private party,

22 The federal courts are in disagreement as to whether the express con-
gressional waiver of sovereign immunity under a different statute, the Back
Pay Act; 5 U.S.C. § 5596 (2018); applies to claims brought under Title VII.
Compare, e.g., Woolf v. Bowles, supra, 57 F.3d 410 (Back Pay Act waives
government’s sovereign immunity from interest awards in Title VII cases),
with Arneson v. Callahan, supra, 128 F.3d 1246 (Back Pay Act does not
govern Title VII).
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and we emphasized that our conclusion was consistent
with the federal courts’ interpretation of Title VII. See
id., 143 n.23. The federal courts have indeed applied
this rationale to conclude that the award of interest is
necessary to make complainants whole with respect to
back pay awards against private employers, but they
nevertheless have concluded that sovereign immunity
bars the award of interest against public employers in
the absence of an express statutory authorization. This
reasoning reflects the fact that, although Title VII and
its state counterparts are remedial statutes, which gen-
erally must be construed liberally to fully compensate
complainants for their injuries and to discourage defen-
dants from delaying the payment of back wages; see,
e.g., id., 144–45; different rules of construction apply
when the defendant is sovereign, in recognition of the
fundamentally different policy concerns that are at
issue. See, e.g., Martinez v. Dept. of Public Safety, 263
Conn. 74, 79, 818 A.2d 758 (2003) (‘‘[t]he practical and
logical basis of the doctrine [of sovereign immunity] is
today recognized to rest on this principle [that there
can be no legal right as against the authority that makes
the law on which the right depends] and on the hazard
that the subjection of the state and federal governments
to private litigation might constitute a serious interfer-
ence with the performance of their functions and with
their control over their respective instrumentalities,
funds, and property’’ (internal quotation marks omit-
ted)); Ware v. State, 118 Conn. App. 65, 89, 983 A.2d
853 (2009) (holding that waiver of state’s sovereign
immunity under Fair Employment Practices Act does
not extend to punitive damages because different policy
considerations apply to state than to private actors);
see also State v. Lombardo Bros. Mason Contractors,
Inc., 307 Conn. 412, 431–32, 54 A.3d 1005 (2012) (dis-
cussing policy justifications for closely related nullum
tempus rule).23

23 The cases from other jurisdictions that the commission cites are likewise
unavailing, insofar as prejudgment and postjudgment interest awards and,
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Consistent with federal law, we conclude that the
state has not waived its sovereign immunity with
respect to prejudgment and postjudgment interest pay-
able under § 46a-86 (a), either expressly or by necessary
implication. Accordingly, we reverse the judgment of
the trial court in that regard and conclude that the
commission’s award of interest must be vacated.

III

EMOTIONAL DISTRESS DAMAGES

Having held in part I of this opinion that the commis-
sion is authorized to award emotional distress damages
in this case, we now must address the first issue in the
commission’s cross appeal, namely, whether the trial
court correctly concluded that the complainant should
have been precluded from recovering any emotional
distress damages as a sanction for her refusal to pro-
duce her full medical and psychotherapy records during
discovery.24 We disagree with the trial court that the
referee was required to disallow any evidence of ‘‘gar-
den-variety’’ emotional distress.25 We do agree with the

thus, the no-interest rule, were not at issue; see, e.g., Gares v. Willingboro,
90 F.3d 720 (3d Cir. 1996); Paterson v. State, 128 Idaho 494, 915 P.2d 724
(1996); Bain v. Springfield, 424 Mass. 758, 678 N.E.2d 155 (1997); or insofar
as the issue of sovereign immunity was not before the court. See, e.g., Clarke
v. Frank, 960 F.2d 1146 (2d Cir. 1992).

24 In addition to the substantive challenges discussed hereinafter, the com-
mission raises other challenges to the trial court’s decision to vacate the
emotional distress damages award, such as that the branch’s claim was
inadequately briefed before the trial court and should have been deemed
abandoned and that the information sought by the branch was privileged.
We have reviewed those claims and find them unavailing.

25 We note that the referee relied on a recognized distinction in carving
out a discrete subset of garden-variety emotional distress that can be proven
solely on the basis of the complainant’s own and other lay testimony, without
the need for expert medical evidence. In Patino v. Birken Mfg. Co., 304 Conn.
679, 41 A.3d 1013 (2012), we recognized that such claims are cognizable
under Connecticut law. See id., 707–708. Although no one involved in this
litigation has offered a precise definition of the phrase ‘‘garden-variety emo-
tional distress,’’ the term appears to have a commonly understood meaning,
and, on appeal, the parties have not challenged the referee’s use of the term.
For purposes of this case, we will use the phrase as the referee appeared
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branch, however, that certain evidence of treatment
related emotional distress was improperly admitted.
Although it is a close call, we are unable to conclude
on this record that the evidentiary error was harmless.
We therefore remand the case to the trial court with
direction to remand to the commission for a new hear-
ing in damages.

A

The record reveals the following relevant procedural
facts. During the administrative proceedings, the branch
issued discovery requests to both the complainant and
the commission. The branch included the following
request: ‘‘Please produce all medical records, counsel-
ing records, office notes, or other documents, if any,
identifying any and all medical professionals who[m]
the complainant consulted with or was treated by for
emotional damages and/or physical damages that the
complainant contends are related to [her] claims of
discrimination.’’ No such records were produced in
response to this request. The complainant’s initial wit-
ness lists, however, included two proposed witnesses—
Dawn Gurn, a therapist, and Michael E. Coyle, a psy-
chologist—whom the complainant identified as individ-
uals who provided mental health treatment to her. She
indicated that she intended to call both of these wit-
nesses in support of her claim for emotional distress
damages. The branch objected to the proposed testi-
mony because the complainant had failed to supply
any medical or mental health records relating to either
witness, despite its request.

The referee ruled on the branch’s objections off the
record, during a prehearing conference on September

to use it, to describe emotional distress that (1) is testified to only by the
complainant and other lay witnesses, (2) involves the sorts of everyday
emotional and physical reactions to trauma that a jury reasonably could be
expected to assess without the assistance of expert testimony, and (3) does
not involve a claim by the complainant that the emotional distress required
professional medical/psychological diagnosis, treatment, or medication.
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29, 2014. The precise ruling is unclear. The record con-
tains an e-mail to the parties on that date from Assistant
Attorney General Ann E. Lynch, who presumably was
serving as counsel to the branch. The e-mail states that
‘‘[t]his is to confirm that [the] [r]eferee . . . ordered
[the] complainant to provide [the branch’s] counsel
. . . with a complete copy of . . . Coyle’s file no later
than October 15, 2014. In the alternative, on or before
October 7, 2014, [the complainant] is to provide [the
branch’s] counsel with a release authorizing [the branch’s]
counsel to obtain a complete copy of . . . Coyle’s file.’’
In its subsequent briefing to the commission, however,
the branch repeatedly characterized the referee’s Sep-
tember 29 oral ruling differently. In one motion, for
instance, the branch states: ‘‘On September 29, 2014,
during the prehearing conference, [the] [r]eferee . . .
ruled that, if the complainant intended on pursuing
anything other than garden-variety emotional dis-
tress, she needed to provide copies of her psychological
or mental health records.’’ (Emphasis added.) The
branch thus appears to acknowledge that the referee
did not unconditionally order the complainant to dis-
close her private medical records but, instead, ruled
that she would need to do so if she wished to recover
anything more than garden-variety emotional distress
damages.26

In any event, during the two years that passed between
the referee’s September, 2014 ruling and the November,
2016 hearing, the complainant made various attempts
to accommodate the branch’s discovery request while
preserving her medical privacy. After obtaining an
extension of time within which to produce the requested

26 In some instances, but not others, the branch characterized the referee’s
order as precluding not only medical testimony but also any testimony by
the complainant’s husband as to her emotional state. Our review of the
record did not disclose any independent verification of this contention, and
the referee did, in fact, allow the complainant’s husband to testify at trial
regarding her emotional distress.
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records, the complainant filed what she styled as a motion
for a protective order. In that motion, she offered to
provide the branch (1) a summary of her unredacted
treatment history with Coyle, which would be filed
under seal and be reviewable only by the branch’s coun-
sel and expert witnesses, and (2) Coyle’s full treatment
notes, which would be reviewable only by counsel at
Coyle’s office. The complainant attached to the motion
a case summary drafted by Coyle, with certain personal
information regarding the complainant redacted.27 Also
attached was a treatment history listing the dates when
the complainant saw Coyle and the fees she paid for
those office visits.

The branch filed an objection to the motion, con-
tending that the only appropriate remedy for the com-
plainant’s alleged discovery noncompliance was to
preclude her from pursuing anything other than garden-
variety emotional distress damages. The referee sus-
tained the branch’s objection.28

On several occasions during the hearing, the referee
appeared to confirm that she had not unconditionally
ordered the complainant to produce the records at issue
but merely had ruled that the complainant would have
to do so in order to obtain anything more than garden-
variety emotional distress damages. In response to the
branch’s argument that the complainant was not permit-
ted to withhold relevant records, the referee stated:

27 The redacted information does not appear to be relevant to the complain-
ant’s claims, and we perceive nothing in the case summary that would serve
to undermine the complainant’s claim that she suffered emotional distress
as a result of Marco’s conduct and the branch’s failure to adequately respond
to the harassment.

28 In late 2014, the complainant belatedly provided the branch a release
to obtain Coyle’s full treatment notes, and, in early 2015, she gave the branch
what appeared to be Coyle’s original notes. She represented that Coyle had
refused her request to supply the notes for ‘‘ethical’’ reasons and, therefore,
that she had been forced to obtain them via subpoena. The parties filed
additional motions seeking the preclusion or inclusion of the records.
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‘‘No. That was not my ruling. I ruled earlier in this case.
I think a couple [of] years ago, I ruled. There will be
no evidence of medical bills from doctors without the
entire medical records being submitted.’’29 The referee
later reiterated: ‘‘I made a ruling . . . early on in this
case that, unless they were providing full medical
records, the only damages they would be entitled to
would be garden-variety emotional distress damages.’’

Consistent with these statements, and because the
complainant had not produced all of the requested
records by the time of the hearing,30 the referee ruled
that the complainant would be allowed to put on evi-
dence in support of her claim for garden-variety emo-
tional distress but could not introduce medical records
or other treatment related evidence of emotional dis-
tress damages. ‘‘[S]o we’re clear about the emotional
distress,’’ the referee ruled, ‘‘any evidence beyond the
garden-variety emotional distress claim is precluded
unless the full entire medical records are produced.’’

At the hearing, the branch repeatedly objected to
the admission of the complainant’s evidence on two
grounds. First, in a departure from the stance it took
during the prehearing briefing, the branch argued that
the complainant should be barred from introducing evi-
dence even of garden-variety emotional distress. It con-
tended that, without access to the complainant’s
medical records, it could not adequately cross-examine
her regarding those claimed damages. The referee over-
ruled those objections, stating that, in her view, the

29 Further clouding the issue is the fact that the commission took an
arguably different view of the referee’s order and her subsequent actions.
Specifically, in its prehearing briefing, the commission seemed to acknowl-
edge that the complainant had violated a direct discovery order and, as a
result, had been prohibited from presenting medical evidence.

30 The complainant’s counsel acknowledged that the complainant had not
produced her complete medical records. For example, she never produced
Gurn’s treatment records.
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branch had an adequate opportunity for cross-examina-
tion without the records. Accordingly, the complainant
was permitted to testify that she felt ‘‘dirty,’’ victimized,
embarrassed, ashamed, and fearful as a result of Mar-
co’s conduct and the branch’s inadequate response. She
testified that, following the incidents, she had ceased
to be a happy person; she suffered anxiety and ner-
vousness, and would wake in the night crying. The
complainant was visibly shaking and in tears during
this testimony. Her testimony as to the emotional dis-
tress that she suffered during and following the Marco
incidents was corroborated by the testimony of several
other nonmedical witnesses, including her husband,
John Gilbert, each of whom the referee found to be
credible.

Second, the branch contended that some of the testi-
mony by the complainant and her lay witnesses crossed
the threshold from garden-variety to treatment related
emotional distress damages because the testimony
occasionally alluded to or directly referenced the com-
plainant’s use of mental health counselling and pharma-
ceuticals to treat her emotional distress. The referee’s
response to this second category of objections was not
a model of clarity or consistency. When the branch
objected to the complainant’s testimony that her physi-
cian had prescribed daily Lexapro for depression and
anxiety, the referee allowed her to testify as to the
medication but not the amount. When the branch
objected to testimony that the complainant saw Gurn
for therapy, the referee allowed the complainant and
her husband to testify that she went to Gurn but not
about the ‘‘particulars’’ as to what occurred at the thera-
pist’s office. When the branch objected to testimony
that the complainant was taking Tylenol PM and pre-
scription sleep aids, the referee responded: ‘‘We really
can’t get into too much medical information, because
we’re not doing this based on her treatment. . . .
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[L]et’s rephrase; just the over-the-counter [medications]
that you know of . . . which does not have anything
to do with records.’’ Finally, when the branch objected
to testimony regarding the complainant’s use of Xanax,
the referee ruled: ‘‘I think we’re not getting into physi-
cian visits. I outlined in the beginning what garden-
variety emotional distress is and how it’s analyzed. I
really don’t think [that] taking a medic[ation] necessi-
tates a review of medical records, but I don’t want to
get into more treatment or anything that happened with
a doctor.

* * *

‘‘I really don’t understand [the branch’s] objection
because . . . I’m not letting in any evidence that per-
tains to [the complainant’s] treatment. I know [that her
husband] mentioned a prescription. We can strike that
prescription . . . from the record . . . .’’31

In her memorandum of decision, the referee largely
avoids any mention of the complainant’s use of medica-
tions or counselling services, and, in her analysis
explaining her award of emotional distress damages,
she makes no mention of that testimony.32 Her factual
findings, however, do include three references to the
complainant’s use of ‘‘a prescription drug’’ or ‘‘medica-

31 The complainant also testified in several instances regarding her need
for psychotherapy as a result of the alleged abuse: ‘‘I had already called the
[employee assistance program]. . . . And that’s when I . . . got my own
therapist. . . . I went to a counselor. . . . Gurn. I went to see her and was
going to her.’’ She continued: ‘‘At that time, I was still very hurt and very
confused and even blocked. That’s why I went to therapy, to try to unblock
my memory to find out who was there.’’ She further testified that she ‘‘was
still prior to this in a state of shock, which [she] had to go to counseling
for, two different counselors . . . .’’

32 The referee’s discussion of the serious emotional distress suffered by
the complainant focused instead on the intolerable behavior involved, the
subjective offensiveness of the abuse, the fact that the harassment took
place in public, and the fact that the complainant’s supervisors failed to
take seriously her repeated complaints.
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tion’’ to treat insomnia, anxiety, and chest pains arising
from the alleged abuse.

Ultimately, the referee found that the complainant had
suffered emotional distress as a result of the branch’s
discriminatory treatment. After citing case law for the
proposition that garden-variety emotional distress claims
generally merit $30,000 to $125,000 awards, she awarded
the complainant $50,000 in emotional distress damages.

B

On appeal from the referee’s decision, the trial court
determined that (1) the complainant had failed to pro-
vide certain relevant, nonprivileged, discoverable infor-
mation, in violation of the referee’s orders, (2) there
was no doubt that the branch was prejudiced thereby,
and (3) limiting the complainant’s testimony and recov-
ery to garden-variety emotional distress damages did
not cure the prejudice arising from these discovery
violations. The court justified its decision to vacate the
award of emotional distress damages as follows: ‘‘[The
complainant] withheld clearly discoverable, nonprivi-
leged information without justification and despite the
referee’s order otherwise. . . . [T]he court cannot
allow such unilateral, unjustified and fundamentally
unfair action to go without consequence, particularly
when it prejudices the other side. . . . As a result, the
court must vacate the emotional distress damage[s]
award. The referee should have precluded all evidence
concerning emotional and physical distress unless the
proper discovery was provided. The referee’s decision
to allow garden-variety emotional distress evidence was
made pursuant to improper procedure, was a clear error
of law, and, as such, was an abuse of discretion.’’ (Foot-
note omitted.)

We agree with the commission that the trial court’s
judgment rests on a flawed analysis. The following well
established principles govern our review. ‘‘This court
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reviews the trial court’s judgment pursuant to the Uni-
form Administrative Procedure Act (UAPA), General
Statutes § 4-166 et seq. Under the UAPA, it is [not] the
function . . . of th[e] court to retry the case or to sub-
stitute its judgment for that of the administrative
agency. . . . Even for conclusions of law, [t]he court’s
ultimate duty is only to decide whether, in light of the
evidence, the [agency] has acted unreasonably, arbi-
trarily, illegally, or in abuse of its discretion.’’ (Internal
quotation marks omitted.) Meriden v. Freedom of Infor-
mation Commission, 191 Conn. App. 648, 654, 216 A.3d
847 (2019), aff’d, 338 Conn. 310, 258 A.3d 1 (2021).

‘‘[T]he primary purpose of a sanction for [a] violation
of a discovery order is to ensure that the defendant’s
rights are protected, not to exact punishment on the
[complainant] for [her] allegedly improper conduct.
. . . The determinative question for [a reviewing] court
is not whether it would have imposed a similar sanction
but whether the [referee] could reasonably conclude
as [she] did given the facts presented. Never will the
case on appeal look as it does to a [referee] . . . faced
with the need to impose reasonable bounds and order
on discovery.’’ (Citation omitted; internal quotation
marks omitted.) Usowski v. Jacobson, 267 Conn. 73, 85,
836 A.2d 1167 (2003). ‘‘In order for [an] order of sanc-
tions for violation of a discovery order to withstand
scrutiny, three requirements must be met. First, the
order to be complied with must be reasonably clear.
. . . This requirement poses a legal question that we
will review de novo. Second, the record must establish
that the order was in fact violated. This requirement
poses a question of fact that we will review using a
clearly erroneous standard of review. Third, the sanc-
tion imposed must be proportional to the violation. This
requirement poses a question of the discretion of the
[presiding officer] that we will review for abuse of that
discretion.’’ (Internal quotation marks omitted.) Id.
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The trial court appeared to rest its resolution of this
issue on its view that the limitations imposed by the
referee—allowing the complainant to argue for, sub-
stantiate, and recover only garden-variety emotional
distress damages—were not sufficiently stringent as
sanctions for what the court saw as violations of a
discovery order. Neither the facts nor the law supports
that conclusion.

To begin with, although the complainant clearly did
not fully comply with the discovery request for the
production of her medical records, she also did not
actually violate any discovery order found in the record
before the commission. The branch issued a broadly
worded request for medical records. In response, none
was provided. When the complainant submitted a list
of witnesses containing the names of medical care pro-
viders, the branch objected to those witnesses. Although
the dispute was apparently addressed off the record, it
appears from the branch’s briefing before the commis-
sion and from the referee’s statements at the hearing
that the complainant would be allowed, in essence, to
opt either to produce her full medical records or to
decline to do so and to seek only garden-variety emo-
tional distress damages. She chose the latter course.33

The branch has not directed our attention to anything
in the record suggesting that the referee issued an
unconditional order requiring production of the records.

Nevertheless, the referee’s order limiting the com-
plainant to garden-variety emotional distress damages,
although not denominated a sanction by the referee,
could fairly be viewed as a sanction, in that the order
penalizes the complainant’s failure to comply with a
proper discovery demand by limiting her ability to

33 By later presenting hearing testimony relating to her medical treatment,
the complainant did not comply with the evidentiary limitations that accom-
panied her choice to seek only garden-variety emotional distress damages.
See part III C of this opinion.
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recover damages to a degree proportional to the discov-
ery noncompliance. Cf. Practice Book 13-14 (b) (4)
(authorizing trial court, in response to discovery non-
compliance, to enter ‘‘an order prohibiting the party
who has failed to comply from introducing designated
matters in evidence’’). Viewing the referee’s orders as
a sanction for a discovery violation, however, we are
of the opinion that the trial court failed to afford appro-
priate deference to the referee’s oversight of the discov-
ery process. The governing regulations afford the
referee broad discretion over the sanctions to be
imposed for violations of her discovery orders. See
Regs., Conn. State Agencies § 46a-54-89a (b) (2) (‘‘[i]f
a party fails to comply with an order of the presiding
officer regarding a request for disclosure or production,
the presiding officer may issue . . . [a]n order prohib-
iting the party who has failed to comply from introduc-
ing designated matters into evidence’’ (emphasis
added)). Neither the trial court nor the branch has iden-
tified a single case in which an agency or lower court
has been reversed because the sanction that it imposed
for a discovery violation was too lenient. The cases
almost universally go in the other direction—the sanc-
tions imposed are either upheld or rejected as too draco-
nian—and the rare exception serves only to prove
the rule.34

34 International Union, United Automobile, Aerospace & Agricultural
Implement Workers of America (UAW) v. National Labor Relations Board,
459 F.2d 1329 (D.C. Cir. 1972), is one of those rare cases and provides an
illustrative example. The two judge majority in that case held that the
National Labor Relations Board erred in not applying an adverse inference
when the defendant employer repeatedly and wilfully suppressed relevant
hiring records. See id., 1342–43. The majority emphasized that special statu-
tory requirements unique to the board warranted a departure from the
ordinary deference due to the fact finder in such cases, and also that it was
arbitrary and capricious for the board not to apply an adverse inference
when it had done so in numerous previous and virtually indistinguishable
matters. See id., 1340–41. Even then, the majority afforded the defendant
one last chance to produce the requested documents. Id., 1348. In his concur-
rence and dissent, Judge Tamm noted that the majority had failed to identify
a single decision that supported reversing an administrative agency on such
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Moreover, it is clear from the record that the referee
did not consider the complainant’s conduct to be egre-
gious or in bad faith. The complainant made various
efforts to find a compromise that would satisfy the
branch’s requests while preserving her medical privacy.
See footnote 28 of this opinion. When those efforts
failed, she was given a choice by the referee that allowed
her to refuse production of the medical records without
violating the court order. For these reasons, we cannot
affirm the judgment of the trial court simply vacating
altogether the award of emotional distress damages, a
result that effectively substituted a severe sanction for
the more moderate ruling made by the referee with
oversight responsibility in the proceedings.

C

We do agree with the branch, however, that the ref-
eree improperly admitted testimony that went beyond
mere garden-variety emotional distress, in seeming vio-
lation of her own rulings. We cannot conclude on this
record that such error was harmless.

The precise contours of what counts as garden-vari-
ety emotional distress have not been litigated in the
present case. See footnote 25 of this opinion. Even if
we were to construe the concept expansively, however,
testimony regarding a complainant’s use of medications
or counseling and other medical treatment crosses the
line into treatment related emotional distress and, thus,
places her medical history at issue. See, e.g., Ruhlmann
v. Dept. of Social Services, 194 F.R.D. 445, 449–50
(N.D.N.Y. 2000). As we discussed, in at least four
instances, the referee allowed the complainant or her
husband to testify, over the objections of the branch, as
to her use of various over-the-counter and prescription

grounds. See id., 1350 (Tamm, J., concurring in part and dissenting in part).
We are not aware of any appellate court to have followed UAW or adopted
its reasoning.
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medications to treat her insomnia and anxiety. Although
the referee struck at least one such reference from the
record, the other references apparently were admitted.
The referee referenced these facts in her findings, and,
from her statements during the hearing, she appeared
to believe that they were potentially admissible and
relevant. Allowing the challenged testimony to come in
when the branch had been denied access to the
requested records was an abuse of discretion.

‘‘In order to reverse an agency decision on the basis
of an erroneous evidentiary ruling, it [also] is necessary
that the appellant demonstrate that substantial rights
. . . have been prejudiced . . . .’’ (Internal quotation
marks omitted.) Recycling, Inc. v. Commissioner of
Energy & Environmental Protection, 179 Conn. App.
127, 153, 178 A.3d 1043 (2018); see General Statutes § 4-
183 (j). It is tempting to say that the referee’s error in
admitting evidence of the complainant’s use of medica-
tions was harmless; see, e.g., Concerned Citizens of
Sterling, Inc. v. Connecticut Siting Council, 215 Conn.
474, 488–89, 576 A.2d 510 (1990); insofar as the referee
awarded $50,000 in damages, which falls at the lower
end of what she identified as the prevailing range of
awards for garden-variety emotional distress damages.
See, e.g., Lore v. Syracuse, 670 F.3d 127, 177 (2d Cir.
2012) (‘‘[t]his [c]ourt has . . . affirmed awards of
$125,000 each to plaintiffs for emotional distress result-
ing from age discrimination whe[n] the evidence of
emotional distress consisted only of [nonmedical] testi-
mony establishing shock, nightmares, sleeplessness,
humiliation, and other subjective distress’’ (internal
quotation marks omitted)); Meacham v. Knolls Atomic
Power Laboratory, 381 F.3d 56, 78 (2d Cir. 2004) (noting
that awards of more than $100,000 often are upheld,
even ‘‘without discussion of protracted suffering, truly
egregious conduct, or medical treatment’’), vacated on
other grounds sub nom. KAPL, Inc. v. Meacham, 544
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U.S. 957, 125 S. Ct. 1731, 161 L. Ed. 2d 596 (2005); Patino
v. Birken Mfg. Co., 304 Conn. 679, 708, 41 A.3d 1013
(2012) (‘‘[garden-variety] emotional distress claims gen-
erally merit $30,000 to $125,000 awards’’ (internal quota-
tion marks omitted)).35

However, because the referee made several findings
of fact regarding the complainant’s need for medication,
we are unable to conclude that the improperly admitted
evidence did not factor into her damages calculation.
On remand for a new hearing in damages, the complain-
ant will present evidence of garden-variety emotional
distress only, and the referee will assess damages in
an amount deemed reasonable and appropriate in light
of that evidence.36

IV

INJUNCTIVE RELIEF

Finally, we turn to the issue of whether the trial
court properly vacated the injunction requiring that the
branch ‘‘give the complainant the option of returning
to the Danielson courthouse,’’ from where she had been
transferred after reporting the abuse to her superiors.37

35 We express no opinion as to the issues presented by the pending appeal
in Commission on Human Rights & Opportunities v. Cantillon, 340 Conn.
909, 909–10, 264 A.3d 94 (2021), such as whether a damages award of less than
$30,000 for garden-variety emotional distress is presumptively insufficient.

36 The branch should understand that the hearing in damages is de novo
and, therefore, that the size of the award on remand may be less than, the
same as, or greater than the amount of the vacated award.

37 We note that there is some question as to whether this issue is moot.
At the time of the hearing in February, 2017, the complainant testified that
she had been reassigned to Danielson. Although there was some possibility
that she would again be transferred from that courthouse, her supervisor
had represented to her that he was going to try to keep her there. Also, in
the nearly five years that have since passed, Marco has retired, and the
complainant has opted not to participate in the present appeal. It is unclear,
then, whether the injunctive relief at issue remains part of a live controversy.
Because the parties have not represented otherwise, however, we proceed
on the assumption that the issue is not moot, and we leave it to the commis-
sion to make a final determination on remand. See, e.g., Jean-Baptiste v.
District of Columbia, 958 F. Supp. 2d 37, 49 (D.D.C. 2013) (‘‘[a] request for
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The commission contends that the injunction was
authorized, if not required, by the commission’s broad
mandate to eliminate the effects of past discriminatory
employment practices, to make victims whole, to bar
like discrimination in the future, and to ensure that
victims are not made to suffer further for the conduct
of the sexual harasser. See, e.g., General Statutes § 46a-
86 (b) (‘‘the presiding officer shall . . . issue an order
to eliminate the discriminatory employment practice
complained of and to make the complainant whole’’);
Thames Talent, Ltd. v. Commission on Human Rights
& Opportunities, supra, 265 Conn. 140 (describing ‘‘the
central statutory purposes of eradicating discrimination
. . . and making persons whole for injuries suffered
through past discrimination’’ (internal quotation marks
omitted)); Brittell v. Dept. of Correction, 247 Conn.
148, 177, 717 A.2d 1254 (1998) (‘‘the victim of sexual
harassment should not be punished for the conduct of
the harasser . . . by hav[ing] to work in a less desirable
location as a result of the employer’s remedial plan’’
(citation omitted; internal quotation marks omitted)).
The commission further contends that, if the trial court
determined that the injunction was overly broad or
founded on an insufficiently developed record, the
appropriate remedy was to remand the matter to the
commission to order additional briefing, to hold a new
hearing, and/or to craft a more narrowly tailored injunc-
tion, rather than simply to vacate the injunction. We
agree.

The following procedural history is relevant to this
issue. The complainant alleged in her complaint that
the branch was retaliating against her for reporting

an injunction will be moot only whe[n] there is no reasonable expectation
that the conduct will recur, or whe[n] interim events have completely and
irrevocably eradicated the effects of the alleged violation’’ (internal quotation
marks omitted)), appeal dismissed, Docket No. 13-7124, 2014 WL 812812
(D.C. Cir. January 21, 2014).
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Marco’s harassment and sexual assaults. The referee
found that, in December, 2011, after the complainant
reported Marco’s conduct to her supervising judicial
marshal, Philip Gaudette, Gaudette ‘‘yelled at her that
. . . if she kept up the emotional behavior, he would
move her.’’ The following summer, Downer reassigned
the complainant from Danielson, where she had been
assigned since 2006, to the Willimantic and Putnam
courthouses, each of which was significantly farther
from her residence. Although Downer testified that he
transferred her because he needed a female marshal at
those locations, the complainant testified that Downer
‘‘told her that he moved her to Putnam because she
was too emotional about the Marco incidents.’’ The
referee further found that, although judicial marshals
can at times be transferred between courthouses, the
norm is for the branch to assign them to the courthouse
closest to their homes to minimize the impacts of
inclement weather. Moreover, the referee found that
‘‘[t]here are also examples of other women marshals
never being transferred.’’ Notably, although the com-
plainant had requested that Marco, rather than she, be
transferred, the branch allowed Marco to remain in
Danielson after the complainant was transferred, and
he was promoted to acting lead marshal there in 2014.

The referee determined that, ‘‘[w]hen the complain-
ant continued to be upset about working with Marco,
who was continuing his behavior, the [branch] ulti-
mately transferred her to a more inconvenient location,
thereby inflicting hardship on the [complainant]. . . .
[Transfer] to a less desirable location . . . [is an alter-
ation] of the conditions of her workplace.’’ The referee
ultimately concluded: ‘‘The complainant was trans-
ferred to a courthouse that was at least [one-half] hour
farther away from where she was originally assigned.
The [branch] argued that [it] transferred the complain-
ant because [it] needed a female [marshal] at another
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courthouse. Given the timing and frustration with the
complainant’s upset regarding working with Marco,
it is unlikely that is the only or main reason for her
transfer.’’ (Emphasis added.)

The trial court vacated the injunction. The court con-
cluded that the order ‘‘is clearly an abuse of discretion,’’
‘‘an error of law,’’ and ‘‘not properly tailored,’’ because
it (1) is unnecessary to achieve the purposes of the
state’s antidiscrimination statutes and to prevent fur-
ther discriminatory conduct, insofar as Marco is no
longer stationed at Danielson,38 (2) infringes on the dis-
cretion of the branch to assign the complainant and
other judicial marshals to the courthouse of its choosing
on the basis of its operational needs, and (3) places no
time limitation on how long the branch must continue
to assign the complainant to Danielson.

Our review is governed by the following well estab-
lished principles. As the trial court recognized, § 46a-
86 (a) clearly grants the commission the authority to
issue reasonable injunctive relief tailored to eliminating
the discriminatory practice and its effects.39 An order
of the commission may be reversed on appeal only
when that order is ‘‘(1) [i]n violation of constitutional
or statutory provisions; (2) in excess of the statutory
authority of the agency; (3) made upon unlawful proce-
dure; (4) affected by other error of law; (5) clearly
erroneous in view of the reliable, probative, and sub-
stantial evidence on the whole record; or (6) arbitrary
or capricious or characterized by abuse of discretion

38 Marco retired as a judicial marshal in 2020.
39 General Statutes § 46a-86 (a) provides in relevant part that ‘‘[i]f, upon

all the evidence presented at the hearing . . . the presiding officer finds
that a respondent has engaged in any discriminatory practice, the presiding
officer shall make written findings of fact and file with the commission and
serve on the complainant and respondent an order requiring the respondent
to cease and desist from the discriminatory practice and to take such affirma-
tive action as is necessary to achieve the purpose of this chapter.’’
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or clearly unwarranted exercise of discretion.’’ General
Statutes § 4-183 (j); see Hiraldo-Cancel v. Aponte, 925
F.2d 10, 13 (1st Cir.) (‘‘[R]einstatement is an equitable
remedy [that] is reviewed for abuse of discretion. . . .
Considerable deference is accorded a reinstatement
order, as the [referee] has had [firsthand] exposure to
the litigants and the evidence . . . [and] is in a consid-
erably better position to bring the scales into balance
than an appellate tribunal.’’ (Citation omitted; internal
quotation marks omitted.)), cert. denied, 502 U.S. 1004,
112 S. Ct. 637, 116 L. Ed. 2d 655 (1991).

In view of these principles, although we share the
concerns expressed by the trial court, we find none
sufficient to warrant the court’s decision to simply
vacate the injunction as a matter of law. With respect
to the first point raised by the court, it is true that
Marco’s retirement eliminated any possibility that the
complainant might be assigned to a courthouse where
she would have to serve alongside him. The primary
purpose for reinstating an employee who is transferred
after complaining of sexual harassment, however, is to
vindicate the important public policy against punishing
or retaliating against victims who report abuse. See,
e.g., Ellison v. Brady, 924 F.2d 872, 882 (9th Cir. 1991)
(‘‘[w]e strongly believe that the victim of sexual harass-
ment should not be punished for the conduct of the
harasser . . . [by having] to work in a less desirable
location’’); Jean-Baptiste v. District of Columbia, 958
F. Supp. 2d 37, 51 (D.D.C. 2013) (issuing permanent
injunction even though defendant no longer employed
alleged abuser), appeal dismissed, Docket No. 13-7124,
2014 WL 812812 (D.C. Cir. January 21, 2014). That pur-
pose was served by the referee’s order regardless of
Marco’s particular circumstances at the time relief
was granted.

The trial court made clear that its ruling vacating the
injunction was predicated on the assumption that the
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complainant’s superiors did not transfer her out of any
retaliatory intent.40 This conclusion is contrary to the
referee’s factual findings. Although the referee did not
use language containing an explicit finding that the
complainant was transferred in retaliation for her com-
plaint, the referee strongly implied that such was the
case when she marshaled the relevant evidence of retali-
ation and concluded that ‘‘it is unlikely that [the branch’s
stated rationale] is the only or main reason for her
transfer.’’ The referee’s factual findings leading to this
statement and expressing disbelief in the branch’s prof-
fered explanation—including Gaudette’s threats of
reassignment expressly linked to the complainant’s
‘‘emotional behavior’’ and Downer’s explanation to the
complainant that the reassignment was due to her ‘‘emo-
tional’’ reaction to the Marco incidents—overwhelm-
ingly point to a retaliatory animus. For all intents and
purposes, these factual findings, read fairly, amount to
a determination by the referee that the transfer was
pretextual and retaliatory. See, e.g., Richardson v. Dept.
of Correctional Service, 180 F.3d 426, 444 (2d Cir. 1999)
(transfer and reassignment to less favorable work loca-
tion following complaint of employment discrimination
constitute prima facie evidence of retaliation). If we are
correctly construing the referee’s findings in this respect,
then the primary assumption underlying the trial court’s
decision to vacate the injunction was incorrect. On
remand, the referee will have the opportunity to clarify,
in express terms, whether she finds that the transfer
was most likely retaliatory and not merely an ordinary
operational decision made on the basis of legitimate,
nonretaliatory considerations.

40 Specifically, the trial court stated in its memorandum of decision that
the injunction ‘‘unnecessarily and unreasonably impinges on the right of the
[branch] to assign [the complainant] to a location where she is needed,
absent, of course, any retaliatory intent.’’ (Emphasis added.) The court
offered no support for its assumption that the transfer was not retaliatory
and did not address the referee’s relevant findings to the contrary.
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If, in fact, the branch sought to retaliate against the
complainant or to resolve the pattern of harassment and
abuse by transferring her to a less convenient location
while allowing her abuser to remain in Danielson, then
the trial court’s second rationale for vacating the injunc-
tion also falls by the wayside. If retaliatory animus moti-
vated the decision, it is irrelevant that, under ordinary
circumstances, the branch, as the employer, has the
discretion to assign judicial marshals to the workplace
of its choosing, and that the employee cannot refuse
such a transfer or insist on being reassigned to a former
workplace.41 Connecticut, like other jurisdictions, has
articulated a clear public policy against punishing vic-
tims of sexual harassment and assault by involuntarily
transferring the victim, rather than the perpetrator,
either to resolve the situation or as retaliation for
reporting.42 When such an improper transfer has occurred,

41 The branch misses the point when it observes that judicial marshals
are not afforded ‘‘the privilege of selecting [their] preferred work location.’’
The injunction does not give the complainant the option to select any court-
house or her preferred courthouse. The injunction requires merely that the
branch permit her to return to the specific courthouse to which the branch
itself had assigned her (evidently consistent with branch policy) for many
years prior to the act of retaliation. See Dean v. Civiletti, 670 F.2d 99,
101 and n.2 (8th Cir. 1982) (victim of discrimination would be entitled to
assignment to geographic station from which she had been wrongly excluded
but not to station of her choosing).

42 For example, § 46a-60 (8) provides in relevant part: ‘‘If an employer
takes immediate corrective action in response to an employee’s claim of
sexual harassment, such corrective action shall not modify the conditions
of employment of the employee making the claim of sexual harassment
unless such employee agrees, in writing, to any modification in the conditions
of employment. ‘Corrective action’ taken by an employer, includes, but is
not limited to, employee relocation . . . .’’ Subdivision 4 of § 46a-60 further
provides in relevant part that it shall be a discriminatory practice ‘‘[f]or any
. . . employer . . . to discharge, expel or otherwise discriminate against
any person because such person has opposed any discriminatory employ-
ment practice or because such person has filed a complaint or testified or
assisted in any proceeding [regarding an alleged discriminatory employment
practice] . . . .’’ See generally Burlington Northern & Santa Fe Railway
Co. v. White, 548 U.S. 53, 126 S. Ct. 2405, 165 L. Ed. 2d 345 (2006) (construing
broadly antiretaliation provision of Title VII).
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affording the victim the opportunity to return to his
or her former workplace, or ‘‘rightful place,’’ is the
preferred means of vindicating that policy. (Internal
quotation marks omitted.) Parson v. Kaiser Alumi-
num & Chemical Corp., 575 F.2d 1374, 1391 (5th Cir.
1978), cert. denied sub nom. Local 13000, United Steel-
workers of America, AFL-CIO-CLC v. Parson, 441 U.S.
968, 99 S. Ct. 2417, 60 L. Ed. 2d 1073 (1979); see, e.g.,
Reeves v. Board of Education, 828 F.2d 1096, 1101–1102
(5th Cir. 1987); McGill v. Board of Education, 602 F.2d
774, 776 (7th Cir. 1979); see also Nord v. United States
Steel Corp., 758 F.2d 1462, 1473 (11th Cir. 1985) (‘‘Title
VII claimants are . . . presumptively entitled to rein-
statement under the ‘make whole’ policy’’); Stewart v.
General Motors Corp., 756 F.2d 1285, 1291 (7th Cir.
1985) (remedial injunction simply protects complain-
ant’s preexisting right to be treated equally with other
employees).

This is not to say that logistical considerations are
wholly irrelevant in fashioning proper relief. Before
ordering the branch to reinstate the complainant, the
referee must consider factors such as (1) whether, and
to what extent, the branch’s relocation of the complain-
ant to other courthouses since 2012 departs from the
norms that have applied to other marshals; see, e.g.,
Stolzenburg v. Ford Motor Co., 143 F.3d 402, 407 (8th
Cir. 1998); see also Chace v. Champion Spark Plug Co.,
732 F. Supp. 605, 610 (D. Md. 1990) (ordering reinstate-
ment with same salary and benefits as are accorded to
other employees); (2) what impact keeping the com-
plainant at Danielson will have on the operational needs
of the branch and whether any imposition in that regard
will outweigh the benefit to her of being assigned to a
courthouse closer to her home; see, e.g., Equal Employ-
ment Opportunity Commission v. Yenkin-Majestic
Paint Corp., 112 F.3d 831, 836 (6th Cir. 1997) (remanding
for balancing of equities prior to reinstatement); Hira-
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ldo-Cancel v. Aponte, supra, 925 F.2d 14 (deferring to
District Court’s balancing of equities); Patrolmen’s
Benevolent Assn. of City of New York, Inc. v. New York,
Docket Nos. 97 CIV. 7895 (SAS) and 98 CIV. 8202 (SAS),
2000 WL 1538608, *3 (S.D.N.Y. October 18, 2000) (con-
cluding that judicial interference via injunction would
interfere with internal operations and could diminish
efficacy of response of New York City Police Depart-
ment), aff’d, 310 F.3d 43 (2d Cir. 2002), cert. denied,
538 U.S. 1032, 123 S. Ct. 2076, 155 L. Ed. 2d 1061 (2003);
(3) whether reinstating her at Danielson did or will
require the reassignment of any innocent employees;
see, e.g., Hicks v. Board of Education, 814 F. Supp.
1044, 1050 (M.D. Ala. 1993) (setting forth factors to be
considered in deciding whether to issue injunction that
would require ‘‘bumping’’ innocent employee in order
to reinstate prevailing complainant); and (4) to what
extent the facts on the ground now differ from what
they were at the time of the hearing. See, e.g., Parson
v. Kaiser Aluminum & Chemical Corp., supra, 575 F.2d
1390 (‘‘practices may have altered since this case was
first tried’’); Chace v. Champion Spark Plug Co., supra,
609 (‘‘intervening historical circumstances can make
[reinstatement] impossible or inappropriate’’); Thames
Talent, Ltd. v. Commission on Human Rights & Oppor-
tunities, supra, 265 Conn. 137 (‘‘reinstatement may be
impractical, imprudent or even impossible’’).

Likewise, with respect to the trial court’s third con-
cern, the apparently unbounded nature of the injunc-
tion, the commission on remand should clarify the
scope and duration of the injunction, bearing in mind
the following principles: ‘‘A party moving for [a perma-
nent] injunction [under Title VII] must show (1) she
has suffered irreparable injury, (2) remedies available
at law, such as monetary damages, are inadequate to
compensate for that injury, (3) considering the balance
of hardships between the plaintiff and [the] defendant,
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a remedy in equity is warranted and (4) the public
interest would not be disserved by a permanent injunc-
tion. . . . The . . . necessary determination is that
there exists some cognizable danger of recurrent viola-
tion.’’ (Citations omitted; internal quotation marks omit-
ted.) Pierce v. Philadelphia, 391 F. Supp. 3d 419, 445
(E.D. Pa. 2019), aff’d, 811 Fed. Appx. 142 (3d Cir. 2020);
see Howe v. Akron, 801 F.3d 718, 754 (6th Cir. 2015)
(‘‘permanent injunctions should be tailored to redress
the harm without hamstringing local government’’);
Equal Employment Opportunity Commission v. Cre-
ative Networks, LLC, 912 F. Supp. 2d 828, 846 (D. Ariz.
2012) (‘‘[p]ermanent injunctive relief is warranted
[when the] . . . defendant’s past and present miscon-
duct indicates a strong likelihood of future violations’’
(internal quotation marks omitted)). If the commission
determines that the scope of the branch’s misconduct
and the balance of the equities do not warrant an order
that permanently precludes the branch from reassigning
the complainant, then the commission should specify
at what point or under what circumstances the injunc-
tion will expire. See, e.g., Howe v. Akron, supra, 754–55
(modifying permanent injunction to extend for one pro-
motional cycle); Equal Employment Opportunity Com-
mission v. Service Temps, Inc., 679 F.3d 323, 338–39
(5th Cir. 2012) (limiting remedial injunction to two
years); Locke v. Kansas City Power & Light Co., 660
F.2d 359, 368 and n.11 (8th Cir. 1981) (recommending
that District Court retain jurisdiction over matter for six
months following reinstatement of complainant, during
which employer would ‘‘carry the burden of persuasion
that any dismissal of [the complainant] is based entirely
on legitimate, nondiscriminatory factors’’). And, lastly,
any order should specify whether, during the course of
the injunction, the branch may continue to assign the
complainant to other courthouses on a short-term basis
consistent with its operational needs and norms. See,
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e.g., Vega v. Chicago Park District, 351 F. Supp. 3d
1078, 1087 (N.D. Ill. 2018) (defendant was required to
apply same policies to complainant as are applied to
other employees), aff’d, 954 F.3d 996 (7th Cir. 2020).

On remand, the referee will have the opportunity to
make the necessary findings and, if appropriate, to issue
a new injunction consistent with those findings and
with established law. See, e.g., Brown v. Dept. of Trans-
portation, 597 F.3d 1160, 1186 (11th Cir. 2010) (holding
that District Court had authority to order complainant
transferred to comparable position nearest her resi-
dence but remanding case for court to state with greater
clarity and specificity how injunction was to be car-
ried out).

The judgment is reversed with respect to the award of
prejudgment and postjudgment interest, and emotional
distress damages, and with respect to the order of
injunctive relief, the award of prejudgment and post
judgment interest is vacated, and the case is remanded
for further proceedings consistent with this opinion;
the judgment is affirmed in all other respects.

In this opinion the other justices concurred.
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STATE OF CONNECTICUT v. STEPHANIE U.

The defendant’s petition for certification to appeal
from the Appellate Court, 206 Conn. App. 754 (AC
41793), is denied.

Laila M. G. Haswell, senior assistant public defender,
in support of the petition.
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James M. Ralls, assistant state’s attorney, in oppo-
sition.

Decided April 12, 2022

STATE OF CONNECTICUT v. STEPHANIE U.

The state’s cross petition for certification to appeal
from the Appellate Court, 206 Conn. App. 754 (AC
41793), is denied.

James M. Ralls, assistant state’s attorney, in support
of the petition.

Laila M. G. Haswell, senior assistant public defender,
in opposition.

Decided April 12, 2022

STATE OF CONNECTICUT v. CARLTON BUTLER

The state’s petition for certification to appeal from
the Appellate Court, 209 Conn. App. 63 (AC 43812), is
granted, limited to the following issues:

‘‘1. Did the Appellate Court correctly conclude that
the trial court lacked inherent common-law authority
to modify its judgment of dismissal within four months
of the date on which it was rendered?

‘‘2. Did the Appellate Court properly reverse the trial
court’s decision to open its judgment despite the fact
that the judgment of dismissal was predicated on a
material misrepresentation made to the trial court?’’

ECKER, J., did not participate in the consideration
of or decision on this petition.

Rocco A. Chiarenza, senior assistant state’s attorney,
in support of the petition.
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Emily H. Wagner, assistant public defender, in oppo-
sition.

Decided April 12, 2022

U.S. BANK TRUST, N.A., TRUSTEE
v. TERESA BLACK ET AL.

The named defendant’s petition for certification to
appeal from the Appellate Court, 210 Conn. App. 903
(AC 42467), is denied.

Hale C. Sargent, in support of the petition.

Adam Avallone, in opposition.

Decided April 12, 2022

LUCKY 13 INDUSTRIES, LLC v. COMMISSIONER
OF MOTOR VEHICLES

The plaintiff’s petition for certification to appeal from
the Appellate Court, 210 Conn. App. 558 (AC 43317),
is denied.

Thomas J. Weihing and Aiden Ely, law student
intern, in support of the petition.

Anthony C. Famiglietti, assistant attorney general,
in opposition.

Decided April 12, 2022

C. L. v. J. E.

The defendant’s petition for certification to appeal
from the Appellate Court, 210 Conn. App. 906 (AC
43825), is denied.
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J. E., self-represented, in support of the petition.

Decided April 12, 2022

NUTMEG STATE CREMATORIUM, LLC, ET AL.
v. DEPARTMENT OF ENERGY AND

ENVIRONMENTAL PROTECTION
ET AL.

The plaintiff’s petition for certification to appeal from
the Appellate Court, 210 Conn. App. 384 (AC 43834),
is denied.

Matthew S. Carlone, in support of the petition.

Benjamin W. Cheney, assistant attorney general, in
opposition.

Decided April 12, 2022

BRUCE COCKAYNE ET AL. v. THE BRISTOL
HOSPITAL, INC., ET AL.

The defendants’ petition for certification to appeal
from the Appellate Court, 210 Conn. App. 450 (AC
44241), is denied.

Michael G. Rigg, Jeffrey R. Babbin and Tadhg Dooley,
in support of the petition.

Jack G. Steigelfest and Thomas P. Cella, in oppo-
sition.

Decided April 12, 2022

STATE OF CONNECTICUT v. DANIEL M.

The defendant’s petition for certification to appeal
from the Appellate Court, 210 Conn. App. 819 (AC
44355), is denied.
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Robert L. O’Brien, assigned counsel, in support of
the petition.

Matthew A. Weiner, assistant state’s attorney, in
opposition.

Decided April 12, 2022

MATTHEW O’BRIEN v. COMMISSIONER
OF CORRECTION

The petitioner Matthew O’Brien’s petition for certifi-
cation to appeal from the Appellate Court, 210 Conn.
App. 901 (AC 44652), is denied.

Matthew C. Eagan, assigned counsel, in support of
the petition.

Timothy J. Sugrue, senior assistant state’s attorney,
in opposition.

Decided April 12, 2022

J. E. v. C. L.

The plaintiff’s petition for certification to appeal from
the Appellate Court, 210 Conn. App. 907 (AC 44856),
is denied.

J. E., self-represented, in support of the petition.

Kay A. Williams, in opposition.

Decided April 12, 2022
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IN RE RYDER M.*
(AC 44831)

Moll, Clark and Sheldon, Js.

Syllabus

The respondent father appealed to this court from the judgment of the trial
court terminating his parental rights with respect to his minor child, R,
who previously had been adjudicated neglected and had been in a foster
home since infancy. The father claimed, inter alia, that the trial court
improperly determined that the Department of Children and Families,
as required by statute (§ 17a-112 (j)), had made reasonable efforts to
reunify him with R and that he had failed to achieve a sufficient degree
of personal rehabilitation so as to adequately demonstrate reasonable
parenting ability. Held:

1. The trial court properly determined from clear and convincing evidence
that the department made reasonable efforts to reunite the respondent
father with R: the court’s uncontested findings established that the
department referred him to two different service providers for mental
health and substance abuse issues but that both discharged him as a
result of his noncompliance with their requirements, and that he elected
to cease his individual counseling with another service provider, tested
positive several times for marijuana use and had been arrested on drug
charges; moreover, the department provided the father an opportunity
to attend a fatherhood program and to visit with R, but he missed
scheduled visits, struggled to engage with R and had his visitation sus-
pended temporarily after he was observed to be under the influence of
a substance during a supervised visit; furthermore, despite the father’s
assertion that the department did not do everything reasonable that
could have been done for him, even if he would have benefited from
the additional actions he suggested to facilitate reunification with R,
the department’s failure to do so would not defeat the court’s reasonable
efforts determination.

* In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.
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2. The respondent father could not prevail on his claim that the trial court
improperly determined that he failed to rehabilitate sufficiently: clear
and convincing evidence in the record supported the trial court’s finding
that the father failed to achieve a sufficient degree of personal rehabilita-
tion as would encourage the belief that within a reasonable time, consid-
ering R’s age and needs, he could assume a responsible position in R’s
life, as there was evidence of the father’s resistance to following the
guidelines for services that were set for him, he was never fully able
to comply with the court-ordered specific steps he had been given to
facilitate reunification with R, and he did not make sufficient progress
for a long enough period of time to assume that he had adequately
treated his mental health difficulties, was free of illegal drugs and able
to address his past trauma; moreover, despite the father’s assertion that
there was insufficient evidence to support the court’s determination
that he failed to rehabilitate sufficiently, the court made clear that it
recognized he had made progress toward rehabilitation but that his
efforts were too little and too late, as he was twice observed to be under
the influence of a substance during visits with R, his positive tests for
marijuana use reflected that he had not maintained sobriety or learned
strategies to manage his life, he continued to struggle with behavioral
issues, and the apartment lease he secured after having been itinerant
throughout most of the underlying proceedings had been executed only
six weeks before trial.

3. The trial court’s determination that termination of the respondent father’s
parental rights was in R’s best interest was legally sound and factually
supported by the court’s findings and conclusions with respect to the
factors prescribed in § 17a-112 (k), as well as the court’s conclusion
regarding R’s need for permanency and stability: the department made
reasonable efforts to provide timely services to the father and to reunite
him with R, but he was not in a position to safely care for R within a
reasonable time, R, who was more than three years old at the time of
trial, had developed significant emotional ties to his foster family, and
the father’s lack of progress toward mastering the essential requirements
of parenthood and his own emotional stability left him unable to adjust
his circumstances sufficiently to have R returned to him in the foresee-
able future; moreover, notwithstanding the father’s assertion that termi-
nation of his parental rights was not in R’s best interest, the court found
that, although a bond may exist between the father and R, it did not
undercut the court’s best interest determination in light of the myriad
of other considerations the court took into account; furthermore, any
continuing efforts the father made to advance his rehabilitation did not
outweigh the other factors the court considered.

Argued January 18—officially released April 20, 2022**

** April 20, 2022, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.



Page 5ACONNECTICUT LAW JOURNALApril 26, 2022

211 Conn. App. 793 APRIL, 2022 795

In re Ryder M.

Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights as to
their minor child, brought to the Superior Court in the
judicial district of Middlesex, Child Protection Session
at Middletown, and tried to the court, Hon. Barbara
M. Quinn, judge trial referee; judgment terminating the
respondents parental rights, from which the respondent
father appealed to this court. Affirmed.

David B. Rozwaski, assigned counsel, for the appel-
lant (respondent father).

Jennifer C. Leavitt, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, and Evan M. O’Roark, assistant attorney general,
for the appellee (petitioner).

Opinion

MOLL, J. The respondent father, Phillip M., appeals
from the judgment of the trial court rendered in favor
of the petitioner, the Commissioner of Children and
Families, terminating his parental rights as to his minor
son, Ryder M., on the ground that he failed to achieve
a sufficient degree of personal rehabilitation pursuant
to General Statutes § 17a-112 (j) (3) (B) (i).1 On appeal,
the respondent claims that the court improperly deter-
mined that (1) the Department of Children and Families
(department) made reasonable efforts to reunify him
with Ryder, (2) he failed to rehabilitate sufficiently, and
(3) termination of his parental rights was in Ryder’s
best interest. We affirm the judgment of the trial court.

The following facts, as found by the trial court, and
procedural history are relevant to our resolution of

1 The trial court also rendered judgment terminating the parental rights of
Ryder’s mother, Caroline E. Caroline E. has not appealed from the judgment
terminating her parental rights, and, therefore, we refer in this opinion to
Phillip M. as the respondent.
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this appeal. The respondent and Caroline E. began a
relationship in early 2017. Ryder was born in early 2018.
On March 18, 2018, the respondent was arrested for
various motor vehicle violations and use of drug para-
phernalia. At that time, Ryder was in the respondent’s
primary care. A few days later, the department received
a report from one of the respondent’s brothers and that
brother’s girlfriend that they had Ryder, then five weeks
old, in their care, that they had no supplies with which
to care for him, and that they did not know how long
they could care for him. The respondent’s brother also
explained that the respondent was unable at that time
to care for Ryder.

On March 23, 2018, the petitioner applied for and
secured an order of temporary custody, which was sus-
tained on March 27, 2018. Ryder was then placed in a
nonrelative foster home. On May 23, 2018, Ryder was
adjudicated neglected by the court, Doherty, J., and
was committed to the care and custody of the petitioner.
The court also ordered specific steps for the respondent
to take to facilitate his reunification with Ryder.

On November 15, 2019, the petitioner filed a motion
to review and approve a permanency plan of termina-
tion of parental rights and adoption in the interest of
Ryder. On December 11, 2019, following a hearing, the
court granted the motion. On February 6, 2020, the
petitioner filed a petition to terminate the parental
rights of the respondent with respect to Ryder (peti-
tion).2 In the petition, the petitioner alleged, as the
ground for termination, that Ryder had been found in
a prior proceeding to have been neglected, abused, or
uncared for and the respondent had failed to achieve
such a degree of personal rehabilitation as would

2 The petitioner also sought to terminate the parental rights of Caroline
E. The judgment terminating the parental rights of Caroline E. is not at
issue in this appeal. See footnote 1 of this opinion.
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encourage the belief that within a reasonable time, con-
sidering the age and needs of Ryder, he could assume
a responsible position in Ryder’s life. See General Stat-
utes § 17a-112 (j) (3) (B) (i).

A trial on the petition occurred on April 12, April 13,
and May 4, 2021. The respondent appeared and was
represented by counsel. Numerous witnesses testified,
including the respondent, and several exhibits were
admitted into the record.

On May 14, 2021, the court, Hon. Barbara M. Quinn,
judge trial referee, issued a memorandum of decision
terminating the parental rights of the respondent. The
court determined, by clear and convincing evidence,
that Ryder had been adjudicated neglected on May 23,
2018, and that the respondent had failed to rehabilitate
sufficiently to satisfy the requirements of § 17a-112 (j)
(3) (B) (i). The court also determined that the depart-
ment had made reasonable efforts to locate the respon-
dent and to reunify him with Ryder.

The court made the following relevant findings con-
cerning Ryder. ‘‘Ryder has been in his present foster
home since he was an infant. He has thrived there and
is bonded to his foster family, which includes one of
[the respondent’s] younger brothers who was adopted
by this family. . . . [At the time of trial] Ryder [was]
a few months older than three. He is an engaging, happy
child and enjoys playing with his cars, watching car-
toons and playing outside. He attends day care and
preschool, and there are no developmental concerns
about Ryder. He is learning and socializing in age appro-
priate ways. He is medically up to date and doing well.’’

In addition, the court made the following relevant
findings regarding the respondent. ‘‘[The respondent]
is one of seven children born to his parents. He has three
older sisters and three younger brothers. His parents,
he reported, were both alcoholics, and there were many
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incidences of domestic violence between them in the
home. He and his siblings were also involved with [the
department] in their younger years. They were removed
from their parents three separate times; once, for the
first time, when [the respondent] was fifteen [years
old] and twice more when he was sixteen years old. It
appears that [the respondent’s] parents were not suc-
cessful in having all their children returned to their
care . . . .

‘‘[The respondent] . . . was never adopted and con-
tinued to make his way as best he was able outside of
[the department’s] care. He was a special education
student and did not graduate from high school. None-
theless, to his credit, he has subsequently earned his
general equivalency diploma (GED). While not identi-
fied in the [department’s] record as such, his back-
ground and experiences in his family of origin would
be expected to have caused him to experience trauma
from the chaos and domestic violence he observed. He
reported to one of his therapists that he was aware his
childhood had impacted his own parenting skills and
the choices he has made as an adult. His various mental
health diagnoses . . . also support the court’s conclu-
sion.

‘‘[The respondent] has limited family support, mostly
from his father, with whom he is close and with whom
he has resided from time to time. Nonetheless, due to
their [department] history, neither his mother nor his
father are potential resources for him so that Ryder
could have been placed with them after he was removed
from his parents’ care in 2018.

‘‘As an adult, [the respondent] has had a sporadic work
history, primarily employed in landscaping on a sea-
sonal basis and often being paid in unofficial ways. He
has been homeless or itinerant and [was] not able to
be located at times in the early months after Ryder’s
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removal. More recently, since late 2019, [the respondent]
has been employed by a landscaping and contracting
business with a more official standing and payroll history.
Unfortunately, his employment in landscaping means
he has been unemployed during the winter months on
a regular basis and secured unemployment compensa-
tion. To combat this difficulty, over this past winter,
[the respondent] took as his primary job a position at
Cumberland Farms and only works part-time in land-
scaping. As yet, [the respondent] has not provided [the
department] a wage stub to demonstrate his legal employ-
ment, as required by the specific steps issued for him.

‘‘His current landscaping employer testified that [the
respondent] is a good worker with considerable skills.
His employer stated that he has tried to accommodate
his visits with Ryder and to assist him in his attendance
at other required services. [The respondent] does not
have his own transportation and often secures rides
from others or walks to where he needs to be. His
employers have at times provided him with that assis-
tance.’’ (Footnote omitted.)

The court further found that, in addition to the stan-
dard provisions of the specific steps, the respondent
was directed to meet detailed, well-tailored goals relat-
ing to substance abuse treatment, mental health treat-
ment, and parenting. The court explained, by way of
summary, that ‘‘[t]he testimony at trial reviewed [the
respondent’s] lengthy involvement with many service
providers, the rejection of most of the providers to
which [the department] had referred him and his choice
of his own selected providers. His conduct demon-
strated his significant need and insistence on control-
ling the services he accepted. He rejected those services
which required strict supervised, random drug testing
and focused individual counseling during which he and
his therapist would have worked together to address
his past trauma and mental health. His insistence on
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selecting his own services which did not comply with
the [department’s] directives of what was needed for
him ultimately led to his failure to make any meaningful
progress on the very detailed goals for rehabilitation
set by the court for reunification with [Ryder]. Despite
his belief that he has complied with such services and
the great efforts he has made to attend and comply, he
himself sadly sabotaged those efforts.’’

With respect to substance abuse and mental health
treatment, the court found the following facts. At the start
of the neglect proceedings, the department specifically
referred the respondent for substance abuse assessment
and treatment. It became known, and the respondent
admitted at trial, that he had regularly used heroin in the
past. Initially, he was referred to the McCall Foundation
for combined substance abuse assessment and treatment
(which included weekly urine screens), mental health
services, and medication management. The respondent
was not compliant with the program and was discharged
in June, 2018. The respondent then was referred to a
second provider, MCCA of Torrington,3 but he did not
comply with the requirements of the program, refused to
submit to random urine screens, and was discharged for
noncompliance in November, 2018. The department again
referred the respondent to MCCA of Torrington, but he
did not return there.

In January, 2019, the department referred the respon-
dent to the Apt Foundation for treatment, after which,
by his own choice, services were transferred to the Root
Center4 in February, 2019. He underwent a mental health
evaluation, which diagnosed him with post-traumatic
stress disorder and anxiety. He was prescribed medication

3 Although not identified in the court’s decision, the record indicates that
MCCA of Torrington was the second provider to which the department
referred the respondent.

4 The record reflects that the Root Center was previously known as the
Hartford Dispensary, a designation used in the record synonymously with the
Root Center. For ease of reference, we refer to this entity as the Root Center.
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to treat his anxiety. Upon successfully completing an
intensive outpatient program, the respondent met with a
clinician for weekly counseling.

Although services were provided to the respondent by
the Root Center for the first few months in the manner that
the department had directed, ‘‘soon, by his own choice
and the program’s needs, the services stopped providing
the oversight and the mental health services required for
him to rehabilitate.’’ Initially, the Root Center provided
weekly urine screens. In February, 2019, the respondent
had five positive urine screens for marijuana. By April,
2019, the urine screens were provided every four to eight
weeks in a manner that was predictable, in that ‘‘they
only occurred when [the respondent] returned for his
medications, clearly a time known to and chosen by him
and the program,’’ and unsupervised. The court continued:
‘‘The Root Center’s failure to provide supervised, truly
random drug screens had its negative consequences for
[the respondent’s] rehabilitation. In September of 2019,
[the respondent] was arrested for possession of drug para-
phernalia and marijuana. When [he] next spoke with [a
department] social worker, he admitted to the facts of
the arrest. While he complained that [the department]
could have secured more frequent drug testing by pay-
ment to the Root Center, [which] had only limited funding
for such screens, such payment would not have secured
their actual randomness or their supervision by the Root
Center. [The department] never followed up on the pay-
ment request.’’

The respondent tested positive for marijuana in 2018,
2019, and 2020, with the most recent positive test coming
on December 20, 2020. As the court observed, the respon-
dent’s marijuana use, ‘‘when it has been discovered,
reveals that [he] has not yet managed to maintain his
sobriety or learned strategies to manage his life as the
specific steps require. His obligation, among others, was
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to learn alternative strategies to cope with the stresses
of his life.’’

At the time he began receiving services at the Root
Center, the respondent was taking Suboxone for his opiate
dependence. At some point, ‘‘[the respondent] self-deter-
mined to stop his Suboxone use to stem his cravings for
opiates. He then began methadone maintenance in 2019
with the Root Center and had further meetings with the
condition that mental health treatment tapered off. That
opiate use has presented a problem to him in his life
became apparent as well during his own testimony about
his methadone treatment by the substance abuse center.
Over time, the Root Center had reduced his dosage to
five [milligrams] daily. He testified that this level of sup-
port made him feel so sore and achy and unwell that he
requested a significant increase in his dosage back to
forty-eight [milligrams] a day, a dosage he continues to
receive.’’

Additionally, the individual counseling that the respon-
dent was receiving ceased at his request following a
recommendation that he seek approval for and obtain
a medical marijuana card, which he took no steps to
acquire. The only mental health treatment that remained
ongoing in 2019 was ‘‘the medication management regi-
men, palliative measures to keep him functioning.’’ The
court determined that, ‘‘[s]uch medication, however,
cannot substitute for individual counseling to assist him
in learning coping skills and help him to understand
his past significant trauma and develop the necessary
coping skills.’’

In September, 2020, the department made two final
attempts to refer the respondent to more appropriate
programs with consistent oversight regarding sub-
stance abuse and individual mental health treatment.
First, the department referred the respondent to Stokes
Counseling, which he refused, claiming that the Root
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Center provided him with sufficient services. There-
after, the department referred the respondent to the
Watkins Network. On October 2, 2020, at an intake
session, the respondent refused to submit to a drug
screen, ranted and raved at the staff, and abruptly left,
never to return. The court inferred from the respon-
dent’s refusal that a drug screen would have revealed
illegal drug use. The court also found that his behavior
‘‘further demonstrated that he was unable to keep his
conduct under control and to cooperate with his service
providers, as required by the specific steps. Whatever
he may have learned during [certain] domestic violence
sessions mandated by the court in 2018 had not enabled
him to more permanently control his temper and
develop coping skills to manage his stress. In his own
testimony, he also admitted to having a temper, which
he found difficult to control at times. His conduct is
further evidence of his significant need for individual
mental health treatment to deal with his past history
of trauma and ability to manage himself.’’ In the months
leading up to trial, the respondent began regularly
attending group treatment at the Root Center to address
his mental health; initially, however, his attendance at
group treatment was sporadic as a result of a conflict
that he had with another participant.

With respect to the parenting component of the
respondent’s rehabilitation obligations, the court made
the following relevant findings. Although the respon-
dent successfully completed a fatherhood program and
had regular weekly visits with Ryder (which were pro-
vided physically and, after the COVID-19 pandemic
began, virtually), it was apparent in those visits that he
had not yet fully learned the required parenting skills.
He did not regularly bring food or toys for Ryder or
projects to undertake with Ryder. Often unable to
engage Ryder, the respondent did not comprehend the
effect of his mental health difficulties on Ryder and on
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his ability to engage with Ryder. Ryder’s foster mother
offered for the respondent to have in-person visits with
Ryder in her home, but after a few visits, the offer was
withdrawn as a result of the respondent being belliger-
ent. In addition, the respondent missed visits from time
to time. With respect to missed virtual visits, the respon-
dent accused the department of ‘‘sabotaging his virtual
visits’’ and offered a variety of excuses; however, the
court found the respondent’s excuses ‘‘not fully credi-
ble’’ and ‘‘to be part of his excuse-prone behavior.’’

Further, there were two visits with Ryder during which
the respondent was observed to be under the influence
of some substance. The first occasion occurred during
a supervised visit in 2018, and the respondent did not
refute the claim when confronted by the department
about his apparent drug use on that day. The respon-
dent’s visits were suspended for a period of time follow-
ing that incident. The second occasion occurred in 2020
during a virtual visit. A department case aide reported
that the respondent was unkempt and had pinpoint
pupils, slurred speech, and a lack of energy. Subsequent
to that visit, the respondent missed two visits in July,
2020, and five more visits between the end of August
and early October, 2020. The court determined that the
respondent’s ‘‘drug use on these occasions . . . impact[ed]
[Ryder] and, while he was often able to remain sober,
there were times when he could not accomplish this
important task.’’

Finally, with regard to the general requirements of
the specific steps, the court focused on two areas where
the respondent failed to comply, namely, the require-
ments (1) to maintain adequate housing and to keep
the department informed of his whereabouts, and (2)
to cooperate with service providers. The court found
that, throughout most of the underlying proceedings,
the respondent was unable to maintain adequate hous-
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ing, which would have included ‘‘a living arrangement
suitable for a child.’’ (Internal quotation marks omitted.)
The respondent was itinerant for much of that time,
and there were many occasions when the department
did not know where he was residing, ‘‘as he was quite
secretive about the personal aspects of his life and
also resided with his father for months at a time.’’ The
residence of the respondent’s father was not deemed
adequate housing because of the father’s child protec-
tion history. The court further found that, six weeks
before trial, the respondent had signed a lease for his
own apartment, where he was residing at the time of
trial. Although commending the respondent for secur-
ing his own housing, the court deemed his efforts to be
‘‘too little [and] too late.’’ Additionally, the respondent
failed to notify the department of the lease, such that
the department was unable to inspect the apartment to
determine whether it was suitable and adequate hous-
ing.

With respect to cooperating with service providers,
the court found that the respondent’s cooperation was
‘‘very low, as he blames [the department] for everything
that has befallen him, including the enormous demands
on his time to attend required services. It is certainly
a daunting task to undertake all that is required of him,
and he has made great efforts . . . but only on the
terms he dictates. He has refused to undertake the hard
personal work that is required for ongoing personal
change and growth. His frustration and belligerence to
[department] staff and service providers demonstrate
his failure to master several important life tasks. He
has been unable to admit fully and take responsibility
for his own role in losing custody of [Ryder]. He has
been unable to curb his frustration and anger. He has
been unable to acknowledge his own past deficits,
which prevent him from properly parenting [Ryder] and
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making the necessary personal changes to demonstrate
some significant rehabilitation. Projecting his own defi-
cits on others does not help achieve the required under-
standing, nor can it lead to meaningful change.’’

In light of the foregoing findings, the court deter-
mined that there was clear and convincing evidence
that (1) the department made reasonable efforts to
reunify the respondent with Ryder, and (2) the respon-
dent failed to rehabilitate sufficiently.5 The court then
determined that terminating the respondent’s parental
rights was in Ryder’s best interest. Accordingly, the
court rendered judgment terminating the parental rights
of the respondent and appointing the petitioner as
Ryder’s statutory parent. This appeal followed.6 Addi-
tional facts and procedural history will be set forth as
necessary.

Before turning to the respondent’s claims, we set
forth the following relevant legal principles. ‘‘Proceed-
ings to terminate parental rights are governed by § 17a-
112. . . . Under [that provision], a hearing on a petition
to terminate parental rights consists of two phases: the
adjudicatory phase and the dispositional phase. During
the adjudicatory phase, the trial court must determine
whether one or more of the . . . grounds for termina-
tion of parental rights set forth in § 17a-112 [(j) (3)]
exists by clear and convincing evidence. The [peti-
tioner] . . . in petitioning to terminate those rights,
must allege and prove one or more of the statutory
grounds. . . . Subdivision (3) of § 17a-112 (j) carefully
sets out . . . [the] situations that, in the judgment of
the legislature, constitute countervailing interests suffi-

5 The court also determined that the department made reasonable efforts
to locate the respondent and that he ‘‘was able to meaningfully participate
in these proceedings and receive services.’’ The respondent does not contest
that determination on appeal.

6 The attorney for Ryder has adopted the petitioner’s appellate brief.
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ciently powerful to justify the termination of parental
rights in the absence of consent. . . . Because a
respondent’s fundamental right to parent his or her
child is at stake, [t]he statutory criteria must be strictly
complied with before termination can be accomplished
and adoption proceedings begun.’’ (Internal quotation
marks omitted.) In re Tresin J., 334 Conn. 314, 322–23,
222 A.3d 83 (2019).

Section 17a-112 (j) provides in relevant part: ‘‘The
Superior Court, upon notice and hearing as provided
in sections 45a-716 and 45a-717, may grant a petition
filed pursuant to this section if it finds by clear and
convincing evidence that (1) the Department of Chil-
dren and Families has made reasonable efforts to locate
the parent and to reunify the child with the parent in
accordance with subsection (a) of section 17a-111b,
unless the court finds in this proceeding that the parent
is unable or unwilling to benefit from reunification
efforts, except that such finding is not required if the
court has determined at a hearing pursuant to section
17a-111b, or determines at trial on the petition, that
such efforts are not required, (2) termination is in the
best interest of the child, and (3) . . . (B) the child (i)
has been found by the Superior Court or the Probate
Court to have been neglected, abused or uncared for
in a prior proceeding, or (ii) is found to be neglected,
abused or uncared for and has been in the custody of
the [Commissioner of Children and Families] for at least
fifteen months and the parent of such child has been
provided specific steps to take to facilitate the return
of the child to the parent pursuant to section 46b-129
and has failed to achieve such degree of personal reha-
bilitation as would encourage the belief that within a
reasonable time, considering the age and needs of the
child, such parent could assume a responsible position
in the life of the child . . . .’’
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I

The respondent first claims that the trial court
improperly determined that the department made rea-
sonable efforts to reunify him with Ryder. We disagree.7

The following legal principles and standard of review
are relevant to our resolution of this claim. ‘‘Section
17a-112 (j) (1) requires that before terminating parental
rights, the court must find by clear and convincing evi-
dence that the department has made reasonable efforts
to locate the parent and to reunify the child with the
parent, unless the court finds in this proceeding that
the parent is unable or unwilling to benefit from reunifi-
cation efforts provided such finding is not required if
the court has determined at a hearing . . . that such
efforts are not appropriate . . . . Thus, the depart-
ment may meet its burden concerning reunification in
one of three ways: (1) by showing that it made such
efforts, (2) by showing that the parent was unable or
unwilling to benefit from reunification efforts or (3) by
a previous judicial determination that such efforts were
not appropriate.’’ (Internal quotation marks omitted.)

7 The respondent also appears to claim that the court improperly deter-
mined that he was unable or unwilling to benefit from reunification efforts
under § 17a-112 (j) (1). Pursuant to § 17a-112 (j) (1), the petitioner must
prove either that the department ‘‘has made reasonable efforts to reunify
or, alternatively, that the parent is unwilling or unable to benefit from
reunification efforts.’’ (Emphasis in original; internal quotation marks omit-
ted.) In re Paul O., 141 Conn. App. 477, 485, 62 A.3d 637, cert. denied, 308
Conn. 933, 64 A.3d 332 (2013). Section 17a-112 (j) clearly provides that
the petitioner ‘‘is not required to prove both circumstances. Rather, either
showing is sufficient to satisfy this statutory element.’’ (Internal quotation
marks omitted.) Id. Thus, insofar as the respondent is raising this claim,
we need not address it in light of our conclusion that the court did not
commit error in determining that the department made reasonable efforts
to reunify the respondent with Ryder. See id. (‘‘[b]ecause we have concluded
that the court properly found, on the basis of clear and convincing evidence,
that the department had made reasonable efforts to reunify the respondent
and [the respondent’s child], we do not reach the respondent’s claim that
the court improperly concluded that he was unable or unwilling to benefit
from reunification efforts’’).
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In re Corey C., 198 Conn. App. 41, 58, 232 A.3d 1237,
cert. denied, 335 Conn. 930, 236 A.3d 217 (2020). ‘‘[I]n
determining whether the department has made reason-
able efforts to reunify a parent and a child . . . the
court is required in the adjudicatory phase to make its
assessment on the basis of events preceding the date
on which the termination petition was filed. . . . This
court has consistently held that the court, [w]hen mak-
ing its reasonable efforts determination . . . is limited
to considering only those facts preceding the filing of
the termination petition or the most recent amendment
to the petition . . . .’’ (Emphasis omitted; internal quo-
tation marks omitted.) In re Cameron W., 194 Conn.
App. 633, 660, 221 A.3d 885 (2019), cert. denied, 334
Conn. 918, 222 A.3d 103 (2020).

Our review of the court’s reasonable efforts determi-
nation is subject to the evidentiary sufficiency standard
of review. See In re Corey C., supra, 198 Conn. App.
59. Under this standard, the inquiry is ‘‘whether the trial
court could have reasonably concluded, upon the facts
established and the reasonable inferences drawn there-
from, that the cumulative effect of the evidence was
sufficient to justify its [ultimate conclusion]. . . .
When applying this standard, we construe the evidence
in a manner most favorable to sustaining the judgment
of the trial court.’’ (Internal quotation marks omitted.)
Id., 67. The court’s subordinate findings made in support
of its reasonable efforts determination are reviewed for
clear error. Id.

In light of its detailed findings in its decision, which
we summarized previously in this opinion, the court
determined from clear and convincing evidence that
the department had made reasonable efforts to reunify
the respondent with Ryder. As the court found, ‘‘[the
respondent] demonstrated substance abuse difficulties,
lack of parenting skills and past trauma, which required
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mental health treatment. There is no question that refer-
rals were made to services reasonably tailored to
address those problems and needs to be able for him
to be reunified with Ryder.’’

The respondent does not contest the court’s subordi-
nate findings made in support of its reasonable efforts
determination; rather, he claims that ‘‘not everything
reasonable that could have been done was offered to
[him],’’ maintaining that the department failed (1) to
work with his therapist at the Root Center to address
its issues and concerns about his behavior and (2) to
‘‘follow up with the [respondent] regarding assuring that
he was engaged with proper services’’ by, for example,
seeking a court-ordered evaluation.8 We are not per-
suaded.

‘‘[Section 17a-112] imposes on the department the
duty, inter alia, to make reasonable efforts to reunite
the child or children with the parents. The word reason-
able is the linchpin on which the department’s efforts
in a particular set of circumstances are to be adjudged,

8 The respondent also contends that it was unreasonable for the depart-
ment to refer him to new service providers in September, 2020, to ‘‘restart
services’’ rather than taking other measures, such as paying the Root Center
to conduct more frequent urine screens or seeking a court order for a hair
test. This argument is predicated on events that followed the petitioner’s
filing of the petition to terminate the respondent’s parental rights on Febru-
ary 6, 2020, such that they are not proper to consider vis--vis the court’s
reasonable efforts determination. See In re Cameron W., supra, 194 Conn.
App. 660.

The record reflects that the court twice granted motions filed by the
petitioner to make ‘‘technical correction[s]’’ to the petition, once on March
4, 2020 (correcting improperly checked boxes on the petition form) and
once on March 30, 2021 (correcting the respondent’s date of birth). In both
motions, the petitioner incorporated by reference the summary of facts filed
in support of the petition filed on February 6, 2020, and indicated that the
adjudicatory date was not affected. We do not construe these technical
corrections to be amendments permitting the consideration of events past
the filing date of the petition with regard to whether the department made
reasonable efforts to reunify the respondent with Ryder.
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using the clear and convincing standard of proof. Nei-
ther the word reasonable nor the word efforts is, how-
ever, defined by our legislature or by the federal act
from which the requirement was drawn.’’ (Internal quo-
tation marks omitted.) In re Corey C., supra, 198 Conn.
App. 59. ‘‘[R]easonableness is an objective standard
. . . and whether reasonable efforts have been proven
depends on the careful consideration of the circum-
stances of each individual case. . . . [R]easonable
efforts means doing everything reasonable, not every-
thing possible.’’ (Citation omitted; internal quotation
marks omitted.) In re Unique R., 170 Conn. App. 833,
855, 156 A.3d 1 (2017). ‘‘[O]ur courts are instructed
to look to the totality of the facts and circumstances
presented in each individual case in deciding whether
reasonable efforts have been made.’’ (Internal quotation
marks omitted.) In re Corey C., supra, 65.

The court’s uncontested findings establish that the
department took various steps to facilitate the respon-
dent’s reunification with Ryder before the petitioner
sought to terminate the respondent’s parental rights. In
2018, the department referred the respondent to two
different providers offering mental health and sub-
stance abuse services, but he was discharged from both
as a result of his noncompliance. Once engaged with the
Root Center in February, 2019, the respondent received
access to mental health and substance abuse services;
however, he elected to cease his individual counseling
and continued to struggle with substance abuse, as evi-
denced by several positive marijuana tests and his
admission to the facts of his arrest in September, 2019,
for possession of drug paraphernalia and marijuana.9

9 In a department social study dated February 3, 2020, which was admitted
as a full exhibit at trial, there is an entry indicating that the respondent
‘‘recently admitted to using [m]arijuana, following his arrest for [p]ossession
of [d]rugs, [m]arijuana on [September 26, 2019].’’
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In addition, the respondent was provided an opportu-
nity to attend a fatherhood program and to have visita-
tion with Ryder; however, he often struggled to engage
with Ryder, missed scheduled visits, and had his visita-
tion suspended temporarily after having been observed
to be under the influence of a substance during a super-
vised visit in 2018.

Put simply, the court’s uncontested cumulative find-
ings amply support its reasonable efforts determination.
Thus, even if the respondent would have benefited from
the department’s taking the additional actions he sug-
gested to facilitate his reunification with Ryder, the
department’s failure to do so would not defeat the
court’s reasonable efforts determination. See In re Mel-
ody L., 290 Conn. 131, 147, 962 A.2d 81 (2009) (assuming
evidence existed that respondent would have benefited
from additional family therapy, such evidence would
not undermine court’s reasonable efforts determina-
tion), overruled in part on other grounds by State v.
Elson, 311 Conn. 726, 91 A.3d 862 (2014); In re Christo-
pher L., 135 Conn. App. 232, 243, 41 A.3d 664 (2012)
(assuming evidence existed that respondent would have
benefited from additional services addressing respon-
dent’s trauma issues, such evidence would not under-
mine court’s reasonable efforts determination).

In sum, we reject the respondent’s claim that the
court improperly determined that the department made
reasonable efforts to reunify him with Ryder.

II

The respondent next claims that the trial court
improperly determined that he had failed to rehabilitate
sufficiently. We are not persuaded.

We begin by setting forth the following relevant legal
principles and standard of review. ‘‘Pursuant to § 17a-
112, [t]he trial court is required . . . to analyze the
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[parent’s] rehabilitative status as it relates to the needs
of the particular child, and further . . . such rehabilita-
tion must be foreseeable within a reasonable time. . . .
Rehabilitate means to restore [a parent] to a useful and
constructive place in society through social rehabilita-
tion. . . . The statute does not require [a parent] to
prove precisely when [he or she] will be able to assume
a responsible position in [his or her] child’s life. Nor
does it require [him or her] to prove that [he or she]
will be able to assume full responsibility for [his or her]
child, unaided by available support systems. It requires
the court to find, by clear and convincing evidence, that
the level of rehabilitation [he or she] has achieved, if
any, falls short of that which would reasonably encour-
age a belief that at some future date [he or she] can
assume a responsible position in [his or her] child’s life.
. . . In addition, [i]n determining whether a parent has
achieved sufficient personal rehabilitation, a court may
consider whether the parent has corrected the factors
that led to the initial commitment, regardless of whether
those factors were included in specific expectations
ordered by the court or imposed by the department.
. . .

‘‘When a child is taken into the [petitioner’s] custody,
a trial court must issue specific steps to a parent as
to what should be done to facilitate reunification and
prevent termination of parental rights. . . . Specific
steps provide notice and guidance to a parent as to what
should be done to facilitate reunification and prevent
termination of [parental] rights. Their completion or
noncompletion, however, does not guarantee any out-
come. A parent may complete all of the specific steps
and still be found to have failed to rehabilitate. . . .
Conversely, a parent could fall somewhat short in com-
pleting the ordered steps, but still be found to have
achieved sufficient progress so as to preclude a termina-
tion of his or her rights based on a failure to rehabilitate.
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. . . [I]n assessing rehabilitation, the critical issue is
not whether the parent has improved [his or her] ability
to manage [his or her] own life, but rather whether [he
or she] has gained the ability to care for the particular
needs of the child at issue.’’ (Internal quotation marks
omitted.) In re Omar I., 197 Conn. App. 499, 578–79,
231 A.3d 1196, cert. denied, 335 Conn. 924, 233 A.3d
1091, cert. denied sub nom. Ammar I. v. Connecticut,

U.S. , 141 S. Ct. 956, 208 L. Ed. 2d 494 (2020).
The court’s determination that the respondent failed
to rehabilitate sufficiently is subject to the evidentiary
sufficiency standard of review, and we will not disturb
the court’s subordinate findings vis--vis that determina-
tion unless they are clearly erroneous. Id., 579–80; see
also part I of this opinion.

In determining that the respondent failed to rehabili-
tate sufficiently, the court found that the respondent
had ‘‘consistently made considerable effort, [which is]
to be applauded. But such effort as was made was
always undermined by dictating his own terms as to
what was needed. He did not recognize that he was not
in a good position to independently determine those
needs. [The respondent], the court finds from the clear
and convincing evidence, has not been able to rehabili-
tate adequately to demonstrate reasonable parenting
ability. He has not been able to demonstrate, given his
resistance to following the guidelines for services set for
him, that he could do so in the reasonable foreseeable
future, given the age of [Ryder] and the time [Ryder]
has already spent in care, almost his entire young life.
The clear and convincing evidence, the court concludes,
permits of no other conclusion.’’ Additionally, the court
found that ‘‘[the respondent] has never been fully able
to comply with the steps ordered for him. The clear
and convincing evidence demonstrates that he has not
made sufficient progress for a long enough period of
time to assume he is stable, has adequately treated his
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mental health difficulties, including through medica-
tion, and is free of illegal drugs and has a safety plan
prepared in case of any expected relapse. He has not
been able to address his past trauma or learned strate-
gies to cope with it and the stresses it causes in his
life. The evidence demonstrates that this was so both
on the adjudicatory date in 2020 and in the year that
has elapsed since that time. While some evidence of
changes in [the respondent’s] behavior and outlook was
shown, it was unfortunately too little and too late for
him to assume Ryder’s care. [The respondent] is still
not in a position for the court to conclude, from the
clear and convincing evidence, that he could reasonably
be safely able to care for [Ryder], now or in the near
future, given Ryder’s need for stability and perma-
nency.’’

The respondent maintains that there was insufficient
evidence to support the court’s determination that he
had failed to rehabilitate sufficiently. To support that
argument, he relies on evidence in the record reflecting
that he (1) completed domestic violence and parenting
programs, (2) had executed a lease for an apartment
shortly before trial, (3) was working two separate jobs,
and (4) was continuing to benefit from services that he
was receiving at the Root Center. He also cites evidence
indicating that he had productive visits with Ryder, who
showed him affection during visitation.

The court’s decision makes clear that the court recog-
nized that the respondent had made some progress
toward rehabilitation; however, the court deemed the
respondent’s efforts to be ‘‘too little and too late for
him to assume Ryder’s care.’’ As the court found, the
respondent’s substance abuse problems remained unre-
solved, given that (1) twice he was observed to be under
the influence of a substance during visits with Ryder,
once in 2018 and again in 2020, and (2) he tested positive
for marijuana in 2018, 2019, and as recently as late
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December, 2020, reflecting that he had ‘‘not yet man-
aged to maintain his sobriety or learned strategies to
manage his life as the specific steps require[d].’’ The
department referred him to two new providers in Sep-
tember, 2020, to supply him with more appropriate ser-
vices, but he refused to attend them. Additionally, he
continued to struggle with behavioral issues, as evi-
denced by his belligerent conduct toward department
staff, Watkins Network staff during an intake session
in October, 2020, and Ryder’s foster mother during in-
person visits. He began attending group treatment to
address his mental health at the Root Center regularly
only a few months before trial, and his initial attendance
was sporadic as a result of a conflict with another partici-
pant. With respect to Ryder, although he expressed love
for Ryder and wanted Ryder in his care, the respondent
often struggled to engage with Ryder during visits,
appeared to be under the influence of a substance on
the two aforementioned occasions, and missed visits,
including virtual visits for reasons the court found not
fully credible. Moreover, although the respondent man-
aged to secure a lease for an apartment after being
itinerant throughout most of the underlying proceed-
ings, the lease was executed only six weeks before
trial.10 The respondent does not challenge these subordi-
nate findings.11

10 The court also found that, as a result of the respondent’s failure to
notify the department of the lease, the department was unable to inspect
the apartment to determine whether it was suitable and adequate housing.
The respondent cites his own testimony at trial indicating that he informed
the department of his lease, a copy of which was part of the record as a
full exhibit. At trial, a department social worker testified that she was
unaware that the respondent had a lease and that, notwithstanding having
requested that he submit any housing lease that he executed to the depart-
ment, he did not inform her of the lease or provide her with a copy of the
lease. Thus, insofar as the respondent disputes the court’s finding that he
failed to inform the department of his lease, that finding is supported by
the record.

11 The respondent argues that, contrary to the court’s reasoning that he
‘‘was selecting services that he wanted to engage in, [he] was able to engage
in services when he was directed toward appropriate services.’’ He seemingly
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Collectively, the court’s subordinate findings are suf-
ficient to demonstrate that the respondent failed to
rehabilitate sufficiently. The evidence of the respon-
dent’s progress, which the court acknowledged, does
not undermine that determination. See In re Sheila J.,
62 Conn. App. 470, 481–82, 771 A.2d 244 (2001) (court’s
determination that respondent failed to rehabilitate suf-
ficiently was proper notwithstanding respondent having
demonstrated efforts and taken steps toward rehabilita-
tion, which were ‘‘too little and too late’’).

In sum, we reject the respondent’s claim that the
court improperly determined that the respondent failed
to rehabilitate sufficiently.

III

The respondent’s final claim is that the trial court
improperly determined that terminating his parental
rights was in Ryder’s best interest. We disagree.

‘‘We first set forth the following applicable legal stan-
dards. In the dispositional phase of a termination of
parental rights hearing, the emphasis appropriately
shifts from the conduct of the parent to the best interest
of the child. . . . It is well settled that we will overturn
the trial court’s decision that the termination of parental
rights is in the best interest of the [child] only if the
court’s findings are clearly erroneous. . . . In the dis-
positional phase of a termination of parental rights hear-
ing, the trial court must determine whether it is estab-
lished by clear and convincing evidence that the
continuation of the [respondent’s] parental rights is not

disputes the court’s finding that he elected to attend the Root Center volunta-
rily by asserting that the department referred him to the Root Center, where
he remains engaged for treatment. He overlooks, however, that he was
discharged from or declined to attend four different service providers to
which the department had referred him. Regardless of whether he attended
the Root Center of his own volition or because of a referral by the depart-
ment, the record supports the court’s observation that the respondent had
an insistence on self-selecting his own services.
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in the best interest of the child. In arriving at this deci-
sion, the court is mandated to consider and make writ-
ten findings regarding seven statutory factors deline-
ated in [§ 17a-112 (k)]. . . . The seven factors serve
simply as guidelines for the court and are not statutory
prerequisites that need to be proven before termination
can be ordered. . . . There is no requirement that each
factor be proven by clear and convincing evidence. . . .

‘‘[T]he fact that the legislature [had interpolated] objec-
tive guidelines into the open-ended fact-oriented stat-
utes which govern [parental termination] disputes . . .
should not be construed as a predetermined weighing
of evidence . . . by the legislature. [If] . . . the record
reveals that the trial court’s ultimate conclusions
[regarding termination of parental rights] are supported
by clear and convincing evidence, we will not reach an
opposite conclusion on the basis of any one segment
of the many factors considered in a termination pro-
ceeding . . . . Indeed . . . [t]he balancing of inter-
ests in a case involving termination of parental rights
is a delicate task and, when supporting evidence is not
lacking, the trial court’s ultimate determination as to a
child’s best interest is entitled to the utmost deference.
. . . [A] trial court’s determination of the best interests
of a child will not be overturned on the basis of one
factor if that determination is otherwise factually sup-
ported and legally sound.’’ (Citations omitted; footnote
omitted; internal quotation marks omitted.) In re Jacob
M., 204 Conn. App. 763, 787–89, 255 A.3d 918, cert.
denied, 337 Conn. 909, 253 A.3d 43 (2021), and cert.
denied sub nom. In re Natasha T., 337 Conn. 909, 253
A.3d 44 (2021).

The court addressed each of the § 17a-112 (k) fac-
tors12 in the dispositional portion of its decision. The

12 General Statutes § 17a-112 (k) provides: ‘‘Except in the case where
termination of parental rights is based on consent, in determining whether
to terminate parental rights under this section, the court shall consider and
shall make written findings regarding: (1) The timeliness, nature and extent
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court made the following relevant findings. First, the
department made reasonable efforts to provide timely
services to the respondent to facilitate a reunion with
Ryder, in particular mental health, substance abuse,
and parenting services, but the respondent continued
to struggle with those services and ‘‘was not able to
change his behavior and comprehend the true risk of
drug use and untreated mental health issues to himself
or to reunification with [Ryder]. He was also offered
regular, supervised visitation and case management ser-
vices.’’13 Second, the department made reasonable
efforts to reunite the respondent and Ryder in light of
the services made available to the respondent, who
‘‘has had more than adequate time to demonstrate steps
toward his rehabilitation,’’ and the length of time Ryder
had been in care. Third, the respondent failed to com-
plete most of the specific steps ordered by the court

of services offered, provided and made available to the parent and the child
by an agency to facilitate the reunion of the child with the parent; (2)
whether the Department of Children and Families has made reasonable
efforts to reunite the family pursuant to the federal Adoption and Safe
Families Act of 1997, as amended from time to time; (3) the terms of any
applicable court order entered into and agreed upon by any individual or
agency and the parent, and the extent to which all parties have fulfilled
their obligations under such order; (4) the feelings and emotional ties of
the child with respect to the child’s parents, any guardian of such child’s
person and any person who has exercised physical care, custody or control
of the child for at least one year and with whom the child has developed
significant emotional ties; (5) the age of the child; (6) the efforts the parent
has made to adjust such parent’s circumstances, conduct, or conditions to
make it in the best interest of the child to return such child home in the
foreseeable future, including, but not limited to, (A) the extent to which
the parent has maintained contact with the child as part of an effort to
reunite the child with the parent, provided the court may give weight to
incidental visitations, communications or contributions, and (B) the mainte-
nance of regular contact or communication with the guardian or other
custodian of the child; and (7) the extent to which a parent has been
prevented from maintaining a meaningful relationship with the child by
the unreasonable act or conduct of the other parent of the child, or the
unreasonable act of any other person or by the economic circumstances of
the parent.’’

13 The court also found that the department provided services to support
Ryder, although Ryder did not require any special services.
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and ‘‘is not in a position to safely care for [Ryder] within
a reasonable period of time, as he cannot yet conduct
himself in the manner required to parent Ryder safely
and provide for [Ryder’s] emotional welfare.’’ Fourth,
although Ryder recognized the respondent and engaged
with him during visits, Ryder had developed significant
emotional ties to his foster family, with whom he has
lived since being six weeks old and who has provided
him with stability along with daily comfort and care.
Fifth, Ryder was more than three years old at the time
of trial. Sixth, although the respondent had attended
most of his scheduled visits with Ryder, he was unable
to adjust his circumstances sufficiently to have Ryder
returned to him in the foreseeable future ‘‘given his
. . . lack of progress toward mastering the essential
requirements of parenthood as well as his own emo-
tional stability.’’14

After discussing the § 17a-112 (k) factors, the court
found that ‘‘[n]either of [Ryder’s] parents is available
to care for him . . . . [The respondent] is not yet ready
to assume [Ryder’s] proper care, nor can he, in the
reasonably foreseeable future, given Ryder’s young age
and needs for permanency. Ryder needs adult caretak-
ers who can provide the stability and consistency of
care he requires.’’ In light of ‘‘Ryder’s age and the totality
of the circumstances,’’ the court determined, by clear
and convincing evidence, that terminating the respon-
dent’s parental rights was in Ryder’s best interest.

The respondent does not challenge any particular
finding made by the court in support of its best interest
determination. Instead, the respondent claims that ter-
mination of his parental rights was not in Ryder’s best

14 In addressing the seventh statutory factor, the court found that the
respondent was not prevented from maintaining a meaningful relationship
with Ryder by economic circumstances or by the acts of Caroline E. or any
other person. See General Statutes § 17a-112 (k) (7).
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interest on the basis of (1) the clear parent-child rela-
tionship that he shared with Ryder and (2) his continu-
ing progress in rehabilitating himself.15 We are not per-
suaded.

As to the respondent’s contention that his parent-
child relationship with Ryder militated against the
court’s best interest determination, the court found that
the respondent has affection for Ryder, and that Ryder
recognized the respondent and engaged with him during
visits. Nevertheless, ‘‘[a]s this court has explained, the
appellate courts of this state consistently have held that
even when there is a finding of a bond between [a]
parent and a child, it still may be in the child’s best
interest to terminate parental rights.’’ (Internal quota-
tion marks omitted.) In re Phoenix A., 202 Conn. App.
827, 850, 246 A.3d 1096, cert. denied, 336 Conn. 932,
248 A.3d 1 (2021); see also In re Sequoia G., 205 Conn.
App. 222, 231, 256 A.3d 195 (‘‘the existence of a bond
between a parent and a child, while relevant, is not
dispositive of a best interest determination’’ (internal
quotation marks omitted)), cert. denied, 338 Conn. 904,
258 A.3d 675 (2021). That a bond may exist between
the respondent and Ryder does not undercut the court’s
best interest determination in light of the myriad of
other considerations taken into account by the court.

Turning to the respondent’s assertion that he has
been making progress in rehabilitating himself, although

15 The respondent cites testimony that he offered at trial reflecting that
‘‘he would do everything that he could to maintain his parental rights and
work toward reunification with [Ryder].’’ Insofar as the respondent is main-
taining that he should have been afforded more time to rehabilitate himself
before the court terminated his parental rights, ‘‘we recently have noted
that such an argument is inconsistent with our Supreme Court’s repeated
recognition of the importance of permanency in children’s lives. . . . In re
Ja’La L., 201 Conn. App. 586, 596, 243 A.3d 358 (2020), [cert. denied, 336
Conn. 909, 244 A.3d 148 (2021)], citing In re Davonta V., 285 Conn. 483,
494–95, 940 A.2d 733 (2008).’’ (Internal quotation marks omitted.) In re
Phoenix A., 202 Conn. App. 827, 847 n.4, 246 A.3d 1096, cert. denied, 336
Conn. 932, 248 A.3d 1 (2021).
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the court recognized that the respondent had made
some recent strides in his life, the court also found
that he continued to struggle with the mental health,
substance abuse, and parenting services offered to him
by the department, and that he was unable to alter his
conduct or to understand the danger of drug use and
untreated mental health issues to himself or to his reuni-
fication with Ryder. Although commendable, any con-
tinuing efforts made by the respondent to advance his
rehabilitation do not outweigh the other factors consid-
ered by the court with respect to whether termination
of the respondent’s parental rights was in Ryder’s best
interest. See In re Anaishaly C., 190 Conn. App. 667,
692, 213 A.3d 12 (2019) (trial court did not err in
determining that termination of respondents’ parental
rights was in children’s best interests when respondents
‘‘successfully complet[ed] some programs’’ but were
‘‘unsuccessful, or noncompliant, with others’’ (internal
quotation marks omitted)); In re Malachi E., 188 Conn.
App. 426, 445–46, 204 A.3d 810 (2019) (trial court’s find-
ing that respondent was making progress in rehabilitat-
ing herself did not undermine court’s determination
that termination of respondent’s parental rights was
in child’s best interest, which was supported by other
findings that were undisputed); In re Daniel A., 150
Conn. App. 78, 104, 89 A.3d 1040 (trial court’s finding
that respondent made efforts to rehabilitate himself
did not undermine court’s best interest determination),
cert. denied, 312 Conn. 911, 93 A.3d 593 (2014).

‘‘On appeal, our function is to determine whether the
trial court’s conclusion was factually supported and
legally correct. . . . In doing so, however, [g]reat
weight is given to the judgment of the trial court because
of [the court’s] opportunity to observe the parties and
the evidence. . . . We do not examine the record to
determine whether the trier of fact could have reached
a conclusion other than the one reached. . . . [Rather]
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every reasonable presumption is made in favor of the
trial court’s ruling.’’ (Internal quotation marks omitted.)
In re Omar I., supra, 197 Conn. App. 584; see also In
re Jacob M., supra, 204 Conn. App. 790 (‘‘[w]e will not
scrutinize the record to look for reasons supporting a
different conclusion than that reached by the trial
court’’ (internal quotation marks omitted)). We con-
clude that the court’s determination that termination
of the respondent’s parental rights was in Ryder’s best
interest was factually supported and legally sound.

The judgment is affirmed.

In this opinion the other judges concurred.

NABEEL KADDAH v. COMMISSIONER
OF CORRECTION

(AC 42942)

Alvord, Elgo and Alexander, Js.

Syllabus

The petitioner, who had been convicted of the crimes of murder, attempt
to commit murder and unlawful restraint in the first degree, appealed
to this court from the judgment of the habeas court, which denied his
third amended petition for a writ of habeas corpus. The petitioner
claimed that his counsel in the two prior habeas actions rendered ineffec-
tive assistance by not pursuing a claim that his counsel at trial and on
direct appeal were ineffective for having failed to challenge the trial
court’s jury instructions as to his affirmative defense of mental disease
or defect and the element of intent required to find him guilty of the
charges against him. The habeas court concluded that, although the
trial court twice included the definition of general intent in its jury
instructions, the jury was not misled into believing that it could find
the petitioner guilty without also finding that he had the specific intent
to kill. The habeas court also concluded that the petitioner failed to
establish that he was prejudiced by prior habeas counsel’s failures to
pursue a claim that trial and appellate counsel rendered ineffective
assistance in choosing not to challenge the trial court’s failure to instruct
the jury that it could find the petitioner not guilty if it determined
that, due to mental disease or defect, he lacked substantial capacity to
appreciate the wrongfulness of his conduct. The habeas court deter-
mined that the evidence the petitioner had offered as to the defense of
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mental disease or defect was insufficient to overcome the overwhelming
evidence of his guilt. Held:

1. The petitioner could not prevail on his claim that he was prejudiced by
prior habeas counsel’s failures to argue that trial and appellate counsel
rendered ineffective assistance in deciding not to challenge the jury
instructions on the element of intent in the crimes of which he was
convicted; the petitioner’s claim had no reasonable probability of suc-
cess on appeal, as any possible risk that the jury was misled as to that
element was eliminated by the court’s numerous other proper instruc-
tions as to that element.

2. The habeas court properly concluded that the petitioner failed to establish
that he was prejudiced by prior habeas counsel’s failures to challenge
the choice by his trial and appellate counsel not to dispute the jury
instruction as to the defense of mental disease or defect: the habeas court
reasonably determined that the jury likely did not credit the testimony
of the petitioner’s expert witness, M, a psychiatrist and neurologist, that
the petitioner’s medical conditions made it impossible for him to plan,
deliberate and act rationally, as M’s testimony was contradicted by the
state’s witness, B, a psychiatrist, and the court’s finding that the state
thoroughly discredited M’s testimony on cross-examination was not
clearly erroneous; moreover, although the habeas court did not have the
opportunity to evaluate the demeanor of M or B during their testimony
at the petitioner’s criminal trial, it was the habeas court’s exclusive
province to weigh all the evidence before it, which included the tran-
scripts of that trial, and, given the substantial evidence in support of
the petitioner’s guilt, there was no reasonable probability that, but for the
absence of an instruction as to whether he lacked substantial capacity
to appreciate the wrongfulness of his conduct, the result of his criminal
trial would have been different.

Argued February 17, 2021—officially released April 26, 2022

Procedural History

Amended petition for a writ of habeas corpus, brought
to the Superior Court in the judicial district of Tolland
and tried to the court, Sferrazza, J.; judgment dismiss-
ing the petition, from which the petitioner, on the grant-
ing of certification, appealed; thereafter, the Supreme
Court reversed the habeas court’s judgment in part and
remanded the case to that court for further proceedings;
subsequently, the court, Newson, J., rendered judgment
denying the petition, from which the petitioner, on the
granting of certification, appealed to this court. Affirmed.
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Mitchell S. Brody, senior assistant state’s attorney,
with whom, on the brief, were Joseph T. Corradino,
state’s attorney, and Craig P. Nowak, senior assistant
state’s attorney, for the appellee (respondent).

Opinion

ELGO, J. The petitioner, Nabeel Kaddah,1 appeals
from the judgment of the habeas court denying his third
petition for a writ of habeas corpus, which alleged that
his first and second habeas counsel rendered ineffective
assistance. On appeal, the petitioner claims that the
court erred in rejecting his claim that his prior habeas
attorneys were ineffective in not pursuing the claim
that his trial and appellate counsel were ineffective for
their failure to challenge the trial court’s jury instruc-
tions as to (1) the element of intent required for the
specific offenses alleged against him and (2) his affirma-
tive defense of mental disease or defect. We disagree
and, accordingly, affirm the judgment of the habeas
court.

The following facts, as set forth by our Supreme Court
in the petitioner’s direct appeal, and procedural history
are relevant to our resolution of the petitioner’s claims.
‘‘Between 3 and 3:30 a.m. on August 27, 1994, the [peti-
tioner], while driving his gray Pontiac Grand Prix,
approached Leanne Kollar on Middle Street in Bridge-
port. Kollar, who was working as a prostitute, entered

1 We note that the petitioner’s first name has been spelled ‘‘Nabil’’ in other
appellate decisions. See Kaddah v. Commissioner of Correction, 299 Conn.
129, 130, 7 A.3d 911 (2010); State v. Kaddah, 250 Conn. 563, 564, 736 A.2d
902 (1999); Kaddah v. Commissioner of Correction, 105 Conn. App. 430,
431, 939 A.2d 1185, cert. denied, 286 Conn. 903, 943 A.2d 1101 (2008). In
the present case, we use the spelling ‘‘Nabeel’’ for consistency with the
pleadings. See Kaddah v. Commissioner of Correction, 324 Conn. 548, 551
n.1, 153 A.3d 1233 (2017).
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the [petitioner’s] car in anticipation of engaging in sex
for money. The [petitioner] drove around Bridgeport,
eventually stopping on Salem Street. He turned off the
engine and locked the doors to the vehicle. The [peti-
tioner] then began to choke Kollar, telling her that, if
she removed her clothes, he would not hurt her. Kollar
began to undress, and the [petitioner] reclined her seat
back and started to choke her again. Kollar managed
to open the car door in an attempt to escape, and the
[petitioner] began hitting and punching her. They both
rolled out of the car together, after which the [peti-
tioner] kneeled over Kollar and continued strangling
her. After hitting the [petitioner] and knocking [the peti-
tioner’s] eyeglasses off his face, Kollar was able to flee
to a nearby house. The [petitioner] then drove away.

‘‘When the police arrived, Kollar gave them a descrip-
tion of the [petitioner] and told the officers where the
[petitioner] lived, as she had been to his apartment on
prior occasions. The police went to the [petitioner’s]
apartment and waited for him to return. Meanwhile,
the [petitioner] returned to Middle Street and picked
up Jennifer Williamson, another prostitute. The [peti-
tioner] drove to the corner of Maplewood and Laurel
Avenues, where he and Williamson engaged in a physi-
cal struggle. The [petitioner] hit Williamson, bit her
on the back and strangled her. During the struggle,
Williamson stopped moving and the [petitioner] pushed
her out of the car and drove away.

‘‘Sara Iza, a resident of Laurel Avenue, saw the [peti-
tioner’s] car on Maplewood Avenue at approximately
5:30 a.m. on August 27, 1994. When her husband, Luis
Iza, went outside to start his car at approximately 6
a.m., he saw Williamson’s naked body lying in the street,
in the same spot where Sara Iza had seen the [petition-
er’s] car stop earlier. Malka Shah of the [O]ffice of the
[C]hief [M]edical [E]xaminer testified that Williamson
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died from asphyxia, which had been caused by strangu-
lation.

‘‘At his trial, the [petitioner] raised the defenses of
mental disease or defect and, alternatively, extreme
emotional disturbance. The jury rejected these defenses
and found the [petitioner] guilty of the murder of Wil-
liamson and the attempted murder and unlawful
restraint of Kollar.’’2 (Footnotes omitted.) State v. Kad-
dah (Kaddah I), 250 Conn. 563, 565–66, 736 A.2d 902
(1999). Our Supreme Court subsequently affirmed the
petitioner’s conviction on direct appeal. See id., 581.

‘‘In 2001, the petitioner, represented by [A]ttorney
Salvatore Adamo, filed his first petition for a writ of
habeas corpus, alleging that his appellate counsel,
[A]ttorney Glenn Falk, had rendered ineffective assis-
tance in the direct appeal of the underlying criminal
case because he had failed to argue the existence of a
conflict between the petitioner and his trial attorney,
James Ruane, and had failed to raise a Connecticut
constitutional claim. The petitioner further alleged that
Ruane had rendered ineffective assistance in the under-
lying criminal case. The petitioner alleged, among other
things, that Ruane had asserted the defense of mental
disease or defect against the petitioner’s wishes, did
not permit the petitioner to testify on his behalf and
failed to argue effectively against the sparse medical
evidence used to convict the petitioner. The court,
White, J., denied the habeas petition. The petitioner
appealed from the judgment of the habeas court but
withdrew the appeal before this court rendered judg-
ment.’’ Kaddah v. Commissioner of Correction, 105
Conn. App. 430, 433–34, 939 A.2d 1185, cert. denied,
286 Conn. 903, 943 A.2d 1101 (2008).

2 The petitioner was convicted of murder in violation of General Statutes
§ 53a-54a, attempt to commit murder in violation of General Statutes §§ 53a-
49 and 53a-54a, and unlawful restraint in the first degree in violation of
General Statutes § 53a-95 (a). State v. Kaddah, supra, 250 Conn. 564.
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In 2004, the petitioner, represented by Attorney
Joseph Visone, filed a second habeas petition alleging
ineffective assistance of counsel by Adamo in the first
habeas proceeding.3 Id., 434. The habeas court, Fuger,
J., denied that petition, along with the petitioner’s peti-
tion for certification to appeal. Id. This court subse-
quently dismissed the petitioner’s appeal from the
denial of the second habeas petition, concluding that
Judge Fuger had not abused his discretion in denying
the petition for certification to appeal. See id., 446.

The petitioner filed the third and present habeas peti-
tion on September 28, 2012, alleging, inter alia,4 that
Visone rendered ineffective assistance while represent-
ing the petitioner in the second habeas petition by fail-
ing to raise certain claims regarding the jury instruc-
tions at his criminal trial. See Kaddah v. Commissioner
of Correction (Kaddah III), 324 Conn. 548, 553, 153
A.3d 1233 (2017). More specifically, the petitioner
argued that the trial court improperly instructed the
jury as to (1) the element of intent required to prove
the specific crimes charged by the state and (2) his
affirmative defense of mental disease or defect. The

3 The petitioner also filed a series of unsuccessful habeas petitions in
federal court; see Kaddah v. Brighthaupt, United States District Court,
Docket No. 3:11-cv-1809 (SRU) (D. Conn. August 6, 2013); Kaddah v. Lee,
United States District Court, Docket No. 3:08cv519 (SRU) (D. Conn. October
7, 2008); Kaddah v. Strange, United States District Court, Docket No.
3:00CV1642 (CFD) (D. Conn. January 18, 2001); which do not affect our
analysis in this appeal.

4 We note that the operative pleading with respect to the third habeas
petition includes six counts claiming ineffective assistance of counsel in
connection with the criminal trial, the direct appeal, and the two prior
habeas petitions. On the first day of trial, the habeas court, acting sua sponte,
dismissed counts one, two, four, and five of the amended petition, which
alleged ineffective assistance of counsel in connection with the criminal
trial and the direct appeal but did not pertain to prior habeas counsel. See
Kaddah v. Commissioner of Correction, 324 Conn. 548, 551–52 n.4, 153
A.3d 1233 (2017). The petitioner does not challenge the propriety of this
decision on appeal to this court.
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habeas court initially dismissed the petition on Septem-
ber 29, 2014, concluding that it was ‘‘not cognizable as
a matter of law.’’ Id., 551. Our Supreme Court subse-
quently reversed in part the judgment of the habeas
court and remanded the case to that court for further
proceedings. See id., 571.

On remand, the habeas court conducted a trial on the
present petition on October 2, 2018. The parties waived
their right to present additional evidence and stipulated
to the claims being resolved based on the record of
the prior habeas trial, of which the court took judicial
notice. On March 13, 2019, the court issued a memoran-
dum of decision in which it denied the petitioner’s
habeas petition. The court granted the petitioner’s
request for certification to appeal, and this appeal fol-
lowed. Additional facts will be set forth as necessary.

Before considering the petitioner’s claims, we note
the well established precepts that govern our review.
‘‘The [ultimate] conclusions reached by the [habeas]
court in its decision [on a] habeas petition are matters
of law, subject to plenary review. . . . [When] the legal
conclusions of the court are challenged, [the reviewing
court] must determine whether they are legally and
logically correct . . . and whether they find support
in the facts that appear in the record. . . . To the extent
that factual findings are challenged, this court cannot
disturb the underlying facts found by the habeas court
unless they are clearly erroneous. . . . [A] finding of
fact is clearly erroneous when there is no evidence in
the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with a definite and firm conviction
that a mistake has been committed. . . . A reviewing
court ordinarily will afford deference to those credibil-
ity determinations made by the habeas court on the
basis of [the] firsthand observation of [a witness’] con-
duct, demeanor and attitude.’’ (Internal quotation marks
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omitted.) Noze v. Commissioner of Correction, 177
Conn. App. 874, 885–86, 173 A.3d 525 (2017).

‘‘In Lozada [v. Warden, 223 Conn. 834, 842–43, 613
A.2d 818 (1992)], our Supreme Court established that
habeas corpus is an appropriate remedy for the ineffec-
tive assistance of appointed habeas counsel, authoriz-
ing what is commonly known as a habeas on a habeas,
namely, a second petition for a writ of habeas corpus
. . . challenging the performance of counsel in litigat-
ing an initial petition for a writ of habeas corpus . . .
[that] had claimed ineffective assistance of counsel at
the petitioner’s underlying criminal trial or on direct
appeal. . . . Nevertheless, the court in Lozada, also
emphasized that a petitioner asserting a habeas on a
habeas faces a herculean task . . . .’’ (Internal quota-
tion marks omitted.) Lebron v. Commissioner of Cor-
rection, 204 Conn. App. 44, 50, 250 A.3d 44, cert. denied,
336 Conn. 948, 250 A.3d 695 (2021). ‘‘To prevail on an
ineffective assistance of habeas counsel claim . . . the
petitioner must prove both (1) that his appointed habeas
counsel was ineffective, and (2) that his trial counsel
was ineffective. . . . As to each of these inquiries, the
petitioner is required to satisfy the familiar two-pronged
test set forth in Strickland v. Washington, [466 U.S.
668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)]. First,
the [petitioner] must show that counsel’s performance
was deficient. . . . Second, the [petitioner] must show
that the deficient performance prejudiced the defense.
. . . Unless a [petitioner] makes both showings, it can-
not be said that the conviction . . . resulted from a
breakdown in the adversary process that renders the
result unreliable. . . . In other words, a petitioner
claiming ineffective assistance of habeas counsel on
the basis of ineffective assistance of trial counsel must
essentially satisfy Strickland twice . . . .’’ (Internal
quotation marks omitted.) Crawley v. Commissioner
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of Correction, 194 Conn. App. 574, 581–82, 221 A.3d 849
(2019), cert. denied, 334 Conn. 916, 222 A.3d 104 (2020).

‘‘To satisfy the performance prong of the Strickland
test, the petitioner must demonstrate that his attorney’s
representation was not reasonably competent or within
the range of competence displayed by lawyers with
ordinary training and skill in the criminal law. . . . [A]
court must indulge a strong presumption that counsel’s
conduct falls within the wide range of reasonable pro-
fessional assistance; that is, the [petitioner] must over-
come the presumption that, under the circumstances,
the challenged action might be considered sound trial
strategy. . . .

‘‘With respect to the prejudice component of the
Strickland test, the petitioner must demonstrate that
counsel’s errors were so serious as to deprive the [peti-
tioner] of a fair trial, a trial whose result is reliable.
. . . It is not enough for the [petitioner] to show that
the errors had some conceivable effect on the outcome
of the proceedings. . . . Rather, [t]he [petitioner] must
show that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the
proceeding would have been different. A reasonable
probability is a probability sufficient to undermine con-
fidence in the outcome.’’ (Emphasis added; internal quo-
tation marks omitted.) Wargo v. Commissioner of Cor-
rection, 144 Conn. App. 695, 701–702, 73 A.3d 821 (2013),
appeal dismissed, 316 Conn. 180, 112 A.3d 777 (2015).

I

The petitioner first claims that he was prejudiced by
Adamo’s and Visone’s failures to argue that Ruane’s
and Falk’s decisions not to challenge the instruction
provided to the jury at his criminal trial on the intent
element of the charged offenses constituted ineffective
assistance of counsel. We disagree.

The following additional facts are relevant to this
claim. While instructing the jury on intent, the trial court
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twice included the definition of general intent, stating
that ‘‘a person acts intentionally with reference or
respect to a result or to conduct described by the statute
defining the offense when the person’s conscious objec-
tive is to cause such result or to engage in such con-
duct’’; (emphasis added); but thereafter specified that,
to find the petitioner guilty of murder, it must find
beyond a reasonable doubt that he killed Williamson
‘‘and that he did so with the specific intention of doing
so.’’5 Immediately preceding this comment, while instruct-

5 The court’s instruction to the jury was as follows: ‘‘I am now going to
define for you under Connecticut law what intent is. I am going to read this
definition only one time to you, although it will apply many times during
the balance of this charge because at least five of these crimes or lesser
included offenses require an intent element, and therefore this definition
that I am going to give you will apply whenever you hear the word ‘intent’
or whenever you hear an element of a specific intent to do something.

‘‘This is the definition we are talking about. . . . Our statute provides
that a person acts intentionally with reference or respect to a result or to
conduct described by the statute defining the offense when the person’s
conscious objective is to cause such result or to engage in such conduct.
Intentional conduct is purposeful conduct rather than conduct that is acci-
dental or inadvertent.

‘‘Now intent is a mental process. Intention can only in most cases be
proven by the actions and statements of the person whose acts are being
examined. No one can be expected to come into court and testify that he
looked into another person’s mind and saw therein a certain intention. It
is often impossible and never necessary to prove criminal intent by
direct evidence.

‘‘Intent may be and usually is proven by the circumstantial evidence as
I have explained that term to you. Therefore, one way in which the jury
can determine what a person’s intention was at any given time is first by
determining what the person’s conduct was, including any statements he
or she made and what circumstances were surrounding that conduct, and
then from that conduct and those circumstances inferring what his or her
intention was.

‘‘In other words, a person’s intention may be inferred from his conduct.
You may infer from the fact that the [petitioner] engaged in conduct, that
he intended to engage in that conduct. You should infer such conduct only
if you are satisfied of it beyond a reasonable doubt.

‘‘This inference is not a necessary one. That is, you are not required to
infer intent from the accused’s conduct, but it is an inference that you may
draw if it is reasonable and a logical inference. I remind you that the burden
of proving intent beyond a reasonable doubt is always upon the state.
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ing the jury as to murder, the court explained that the
state was required to prove that, in causing Williamson’s
death, ‘‘he did so with the intent to cause her death. In
other words, is that what he intended to do, to cause
her death?’’

After it concluded its instruction on intent, the court
instructed the jury, with respect to the crime of attempt
to commit murder, that the petitioner ‘‘must have acted
here with the intent to commit the crime of murder,
and specific intent is the intent to kill.’’ The court contin-
ued: ‘‘It is not enough to show that the [petitioner] acted
intending to do some other unspecified criminal act.
He must have acted with the same intent, the same
state of mind required for the crime of murder which
I have just explained to you. I refer you again to my
earlier charge on intent and what it means and how it
is to be proven and what the intent is that is required
for the crime of murder.’’ During its deliberations, the
jury sent a note asking the court: ‘‘What is intent?’’ In
response, the trial court restated its prior instruction to
the jury, which included the definitions of both specific
intent and general intent. However, the court finished
the instruction by reminding the jury: ‘‘Intent can be
formed in an instant, but to convict anyone of murder
the intent must be to cause death . . . .’’ (Emphasis
added.)

The petitioner’s trial counsel, appellate counsel, and
two previous habeas attorneys did not object to or raise
any challenge concerning the court’s instructions on
intent. In the present case, the habeas court concluded
that, although the trial court included the definition

‘‘Do not be confused by the word ‘intent.’ It does not require any specific
length of time to form an intent. Intent can be formed in an instant, but to
convict anyone of murder the intent must be to cause death, and in summary
in order for the accused to be found guilty of murder, you must find proven
beyond a reasonable doubt that the [petitioner] killed Jennifer Williamson
and that he did so with the specific intention of doing so.’’ (Emphasis added.)
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of general intent on two occasions in its initial and
supplemental intent instructions, the overall instruction
did not mislead the jury into believing that it could find
the petitioner guilty without finding that he had the
specific intent to kill. We agree.

We begin by noting that ‘‘[t]he specific intent to kill
is an essential element of the crime of murder [and
attempt to commit murder]’’; State v. DeBarros, 58
Conn. App. 673, 680, 755 A.2d 303, cert. denied, 254
Conn. 931, 761 A.2d 756 (2000); and that ‘‘unlawful
restraint in the first degree requires that the defendant
had the specific intent to restrain the victim.’’ State v.
Williams, 172 Conn. App. 820, 828, 162 A.3d 84, cert.
denied, 326 Conn. 913, 173 A.3d 389 (2017).

General Statutes § 53a-3 (11) provides: ‘‘A person acts
‘intentionally’ with respect to a result or to conduct
described by a statute defining an offense when his
conscious objective is to cause such result or to engage
in such conduct . . . .’’ As this court has observed,
‘‘[t]he definition of intent as provided in § 53a-3 (11)
embraces both the specific intent to cause a result and
the general intent to engage in proscribed conduct. . . .
[I]t is improper for a court to refer in its instruction to
the entire definitional language of § 53a-3 (11), including
the intent to engage in conduct, when the charge relates
to a crime requiring only the intent to cause a specific
result. . . . This court has further noted, however, that
in cases in which the entire definition of intent was
improperly read to the jury, the conviction of the crime
requiring specific intent almost always has been upheld
because a proper intent instruction was also given.’’
(Internal quotation marks omitted.) State v. Tok, 107
Conn. App. 241, 269–70, 945 A.2d 558, cert. denied, 287
Conn. 919, 951 A.2d 571 (2008), and cert. denied sub
nom. State v. Jourdain, 287 Conn. 920, 951 A.2d 570
(2008).

Moody v. Commissioner of Correction, 127 Conn.
App. 293, 14 A.3d 408, cert. denied, 300 Conn. 943, 17
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A.3d 478 (2011), is instructive in this regard. In Moody,
the petitioner claimed that his trial counsel rendered
ineffective assistance in failing to object to the trial
court’s decision to instruct the jury on the entire statu-
tory definition of intent, rather than on specific intent
only. Id., 303. The petitioner contended that the alleg-
edly improper instruction regarding intent ‘‘allowed the
jury to find him guilty without finding that he intended
to cause the specific result’’ and asserted that the jury’s
notes demonstrated this prejudicial impact. Id., 304.
While we acknowledged that it is improper for a court
to refer in its instruction to the entire definitional lan-
guage of § 53a-3 (11) for a specific intent crime, we
emphasized that reversal of the trial court’s judgment
is not required when a proper instruction on intent is
provided. Id., 305.

In Moody, this court noted that the trial court had
provided the entire statutory definition of intent to the
jury only once in a preliminary and general instruction.
See id., 306. As we explained: ‘‘Although the court
referred back to this instruction three times, it did not
repeat the statutory language. Thereafter, the court
expressly stated the specific intent element of murder
eleven times and assault three times. It also expressly
pointed out that specific intent was an element of mur-
der but not of manslaughter in the first degree. Reading
the charge as a whole, we do not find it reasonably
possible that the jury was misled. Nor, contrary to the
petitioner’s assertion, do we conclude that the jury
notes demonstrate that the jury was misled. The notes
refer to the notion of transferred intent, not the requisite
mental state required for culpability.’’ Id. The court
concluded that, because the petitioner’s claim had no
reasonable probability of success on direct appeal, he
was not prejudiced by his appellate counsel’s failure to
raise it. See id.

Although the court in the present case referenced
general intent twice in its initial and supplemental
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charges, those references were followed by correct
instructions concerning the specific intent necessary
to commit murder. See, e.g., State v. Austin, 244 Conn.
226, 236, 710 A.2d 732 (1998) (no reversible error when
improper intent instruction was followed by numerous
proper instructions on elements of murder); cf. State
v. Lopes, 78 Conn. App. 264, 271–72, 826 A.2d 1238
(reversible error when improper intent instruction was
given directly in regard to elements of murder and not
followed by numerous proper instructions), cert.
denied, 266 Conn. 902, 832 A.2d 66 (2003), and cert.
denied, 266 Conn. 902, 832 A.2d 66 (2003); State v.
DeBarros, supra, 58 Conn. App. 683–84 (reversible error
when improper intent instruction not only was given
in initial and two supplemental charges but also was
referred to seven additional times).

Our careful review of the court’s entire charge per-
suades us that, as in Moody, any possible risk that the
jury was misled about the element of intent was elimi-
nated by the trial court’s numerous proper instructions
on the element of intent in the crimes of murder, attempt
to commit murder, and unlawful restraint. Specifically,
the court stated to the jury both in its murder and
attempt to commit murder charges that, to find the
petitioner guilty of these charges, the state must prove
beyond a reasonable doubt that he intended to cause
the death of Williamson and Kollar. Under the circum-
stances, we conclude that ‘‘[i]t strains reason to believe
that the jury could have [understood] the challenged
instruction as not requiring that the state prove beyond
a reasonable doubt that the [petitioner] intended to kill
[the victims].’’ (Internal quotation marks omitted.) State
v. Austin, supra, 244 Conn. 237. With respect to the
unlawful restraint charge, the court also stated during
its charge that the state was required to prove beyond
a reasonable doubt that the petitioner specifically
intended to restrain Kollar. Furthermore, while later



Page 47ACONNECTICUT LAW JOURNALApril 26, 2022

211 Conn. App. 823 APRIL, 2022 837

Kaddah v. Commissioner of Correction

instructing the jury as to the petitioner’s intoxication
defense, the court associated the specific intent
required to prove murder and attempt to commit mur-
der with unlawful restraint, stating: ‘‘Certainly the crime
of murder, attempted murder and unlawful restraint all
have a specific intent requirement . . . .’’ The court
added that, if the jury concluded that the petitioner was
intoxicated at the time of the offenses, it could take
that fact into consideration in determining whether he
was ‘‘incapable of forming the required specific intent,
which is a necessary element for the commission of
the various crimes which I have defined for you.’’
(Emphasis added.) Because the petitioner’s claim had
no reasonable probability of success on appeal, we con-
clude that the petitioner was not prejudiced by any
failure of Adamo and Visone to allege that Ruane and
Falk rendered ineffective assistance with respect to that
claim in the petitioner’s prior proceedings.

II

The petitioner’s second claim is that Adamo and
Visone rendered ineffective assistance by failing to chal-
lenge Ruane’s and Falk’s choices not to dispute the trial
court’s instruction on the affirmative defense of mental
disease or defect. The respondent, the Commissioner of
Correction, argues that, because no prejudice resulted
from the failure to challenge the instruction, the peti-
tioner cannot establish the second prong of Strickland.
We agree with the respondent.

The following additional facts are relevant to the
petitioner’s claim. At his criminal trial, the petitioner
raised the affirmative defense of mental disease or
defect. As our Supreme Court noted in Kaddah I, ‘‘[the
petitioner] adduced testimony establishing that, three
months prior to the assaults, his wife had been shot in
the chest during a robbery at a convenience store and
she had remained hospitalized with serious injuries. He



Page 48A CONNECTICUT LAW JOURNAL April 26, 2022

838 APRIL, 2022 211 Conn. App. 823

Kaddah v. Commissioner of Correction

also presented evidence that, one week prior to his
arrest, he had been attacked by an unknown individual
and that the resulting injury required fifty-two stitches
in his back. There was testimony that, on the night in
question, the [petitioner] had been drinking heavily and
was very upset about the recent loss of his passport.’’
Kaddah I, supra, 250 Conn. 577. James Merikangas, a
psychiatrist and neurologist called by the petitioner,
testified that the petitioner ‘‘suffered from brain dam-
age, hypoglycemia, and epilepsy. Merikangas further
testified that alcohol interferes with an epileptic’s abil-
ity to modulate behavior, and that the combination of
low blood sugar and alcohol could inhibit the nervous
system to the extent that a person ‘would not know
what he was doing.’ ’’ Id. Merikangas further opined
that the petitioner’s medical conditions ‘‘ma[de] it
impossible for him to plan, deliberate and act ratio-
nally’’; and, in his opinion, the petitioner was ‘‘literally
out of his mind,’’ ‘‘was not able to control his conduct,’’
and ‘‘did not have an appreciation for what was going
on.’’

During its charge to the jury, the court gave the fol-
lowing instruction on the mental disease or defect
defense: ‘‘In any prosecution for an offense, it shall be
an affirmative defense that the defendant, at the time
he committed the proscribed act or acts, lacked the
substantial capacity as the result of mental disease or
defect to conform his conduct within the requirements
of the law.’’ (Internal quotation marks omitted.) The
court continued: ‘‘There are basically two elements of
this affirmative defense: 1. That at the time the [peti-
tioner] was committing the proscribed act he had a
mental disease or defect and, 2., that as a result of
that mental disease or defect he lacked the substantial
capacity to control his conduct within the requirements
of the law.’’ The court did not instruct the jury that it
also could acquit the petitioner if it determined that,
due to mental disease or defect, he lacked substantial
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capacity ‘‘to appreciate the wrongfulness of his con-
duct.’’ Although the court did not charge the jury with
respect to the cognitive prong, the petitioner’s trial
counsel neither requested such an instruction nor objected
to the charge provided by the court at trial, and the
petitioner’s appellate counsel and two prior habeas
attorneys did not raise any claim with respect thereto.6

In its memorandum of decision, the habeas court
concluded that the evidence of guilt was ‘‘overwhelming
and uncontroverted, and the evidence the petitioner
offered in the way of [his] affirmative defense was insuf-
ficient to overcome it.’’ Therefore, the petitioner failed
to establish the requisite prejudice from ‘‘[a]ny error’’
in the court’s instruction on the mental disease or defect
defense. The petitioner now challenges the propriety
of that determination.

Our analysis begins with the relevant statute that
governs the mental disease or defect defense. General
Statutes § 53a-13 (a) provides that, ‘‘[i]n any prosecution
for an offense, it shall be an affirmative defense that
the defendant, at the time the defendant committed the
proscribed act or acts, lacked substantial capacity, as
a result of mental disease or defect, either to appreciate

6 We note that the petitioner acknowledges in the present petition that
the two prongs of the mental disease or defect defense are disjunctive but
alleges deficient performance because, if counsel had requested a charge
on the cognitive prong, the trial court would have been required to give
that instruction based on the evidence. Although the petitioner does not
claim that trial counsel was deficient in pursuing the defense based on the
volitional prong, the petitioner nevertheless argues that there was no strate-
gic reason for failing to seek an instruction on the cognitive prong. Because
the habeas court did not make any factual findings as to the petitioner’s
claim of deficient performance, we do not address the question of whether
the decision not to challenge Ruane’s and Falk’s actions with respect to the
trial court’s instructions constituted deficient performance on the part of
Adamo or Visone. See, e.g., Small v. Commissioner of Correction, 286 Conn.
707, 716, 946 A.2d 1203 (‘‘[w]hen the record on appeal is devoid of factual
findings by the habeas court as to the performance of counsel, it is improper
for an appellate court to make its own factual findings’’), cert. denied sub
nom. Small v. Lantz, 555 U.S. 975, 129 S. Ct. 481, 172 L. Ed. 2d 336 (2008).
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the wrongfulness of his conduct or to control his con-
duct within the requirements of the law.’’ As this court
has observed, ‘‘the affirmative defense of mental dis-
ease and defect pursuant to [§] 53a-13 (a), otherwise
known as the insanity defense . . . has both a cogni-
tive and a volitional prong. . . . Under the cognitive
prong [of the insanity defense], a person is considered
legally insane if, as a result of mental disease or defect,
he lacks substantial capacity . . . to appreciate the
[wrongfulness] of his conduct. . . . Under the voli-
tional prong, a person also would be considered legally
insane if he lacks the substantial capacity . . . to [con-
trol] his conduct to the requirements of the law.’’ (Inter-
nal quotation marks omitted.) State v. Weathers, 188
Conn. App. 600, 607, 205 A.3d 614 (2019), aff’d, 339
Conn. 187, 260 A.3d 440 (2021).

On our careful review of the record, we conclude
that there was not a reasonable probability that, but
for the absence of an instruction on the cognitive prong
in the petitioner’s affirmative defense of mental disease
and defect, the result of the proceeding would have
been different. Cf. Wargo v. Commissioner of Correc-
tion, supra, 144 Conn. App. 702. In its memorandum
of decision, the habeas court specifically found that
Merikangas’ testimony was ‘‘entirely discredited during
the state’s [cross-examination].’’7

Our own review of the state’s cross-examination sup-
ports the habeas court’s conclusion. First, Merikangas
admitted that, before he met or evaluated the petitioner,

7 The petitioner contends that this was an improper credibility determina-
tion on the part of the habeas court because Merikangas did not testify
during the habeas trial and, as a result, the habeas court was not able to
evaluate Merikangas’ demeanor. Because it is undisputed that the parties
had stipulated to the use of transcripts and exhibits, which constituted the
entirety of the evidence before the court, it is self-evident that the court
could not make a credibility determination. Thus, although the habeas court
used the term ‘‘discredited’’ in discussing the state’s cross-examination, we
construe this statement more appropriately as reflecting the court’s finding
as to the value of that testimony after considering and weighing Merikangas’
testimony in the context of the court’s review of the record, which finding
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he authored a letter to the petitioner’s counsel, stating
that, after listening to the petitioner’s police interroga-
tion, he believed that the petitioner had been ‘‘ ‘coached’ ’’
in advance by the police. Merikangas also admitted that,
when he interviewed the petitioner, he met with him
for only ninety minutes and never asked the petitioner:
(1) for a mental health or medical history, (2) what, if
anything, he remembered about the events of August
27, 1994, or (3) if he had, in fact, been coached by
the police, as Merikangas initially believed. Moreover,
Merikangas conceded that the petitioner was ‘‘an over-
achieving student and athlete through high school,’’ had
obtained college credits, and always held regular
employment, despite his brain damage. Most tellingly,
Merikangas was unable to identify any medical evidence
that either hypoglycemia or an epileptic seizure was
connected to homicidal behavior.8 Thereafter, the state

is subject to the clearly erroneous standard of review. See, e.g., Noze v.
Commissioner of Correction, supra, 177 Conn. App. 885–86.

8 We additionally note that, during the prosecutor’s cross-examination of
Merikangas, the following colloquy occurred:

‘‘[The Prosecutor]: [Quoting the petitioner’s testimony from the taped
interview with the inspector] ‘We start to talk before she took her clothes
off. Then, I don’t know. I was driving. I stop. I park my car. I don’t know
where, and remove to the back seat with her. She took off her clothes. I
don’t know. I tried to kiss her or something. Also, she ask me about money,
and I told her the same thing. I don’t—I—I don’t pay money for sex. Maybe
I told her. I don’t know exactly, but because I know I don’t pay money for
sex. I try to make sex with her. She doesn’t want. Then I don’t know how
she hit me in my eyes, and this moment I feel pain in my eyes. I don’t
remember. I hit her, and she bite me.’ Are you suggesting that that short
area is something that [the petitioner] would have memorized based upon
what police officers had told him before they turned the tape on?

‘‘[Merikangas]: No. . . .
‘‘[The Prosecutor]: You have testified, Doctor, that having heard the audio-

tape, it was in fact played to the jury earlier, that in your opinion the
[petitioner] was on that day actually unable to tell the police what had
happened?

‘‘[Merikangas]: The part you read to me had a dozen ‘I don’t know’s’ in
it, and that is my opinion, that he was not able to give an accurate description
of what happened.

‘‘[The Prosecutor]: You would consider anything he might have to say
reliable if it could be . . . verified by independently acquired information?

‘‘[Merikangas]: I wouldn’t consider it reliable as an index of his actual
thought processes and memory. There may be parts of it that are corrobo-
rated. . . .
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offered Karen Brody, a psychiatrist, as a rebuttal wit-
ness, who contradicted Merikangas’ opinion. See Kad-
dah I, supra, 250 Conn. 577–78. The jury thus was left
to determine which of the two experts it believed—a
proverbial battle of the experts.

Although the habeas court did not have the opportu-
nity to evaluate the demeanor of either Merikangas or
Brody on the witness stand, it remains the exclusive

‘‘[The Prosecutor]: For instance, Doctor, [the petitioner] on the tape tells
the police that both victims left his car naked leaving their clothing in his car.

‘‘[Merikangas]: Well, I think that there was clothing in his car. . . .
‘‘[The Prosecutor]: It turns out that their clothing was found in his car.
‘‘[Merikangas]: Well, that’s how he knew the clothing was in his car. They

found the clothing in his car.
‘‘[The Prosecutor]: That would not—that would indicate to you, Doctor,

would it not, that he could recall that fact they left his car naked; they left
their clothes in his car?

‘‘[Merikangas]: No, I wouldn’t draw that conclusion.
‘‘[The Prosecutor]: Doctor, [the petitioner] on that tape told the police

that he had been drinking two different brands of beer—
‘‘[Merikangas]: Right.
‘‘[The Prosecutor]: —Budweiser and Miller?
‘‘[Merikangas]: Right.
‘‘[The Prosecutor]: When the police officers actually removed the Bud-

weiser and Miller from that car just in March of this year, it turns out it is
Budweiser and Miller. Would that not indicate to you when he spoke to the
police on that tape he was able to recall the brands of beer he was drinking?

‘‘[Merikangas]: That’s possible.
‘‘[The Prosecutor]: [The petitioner], Doctor, on the tape told the police

that he bit the homicide victim, and he pointed out the location on her body
where he bit her. It turns out, when her body is found lying on the street
by the police officers, that she has bite marks right just about right where
[the petitioner] said you could find them. Wouldn’t that indicate that when
he was speaking to the police he could recall that segment of what he
had done?

‘‘[Merikangas]: I don’t recall the interaction around that particular seg-
ment. . . . I don’t see that kind of thing on the tape. I think the jury has
heard this tape if you say they heard it. . . .

‘‘[The Prosecutor]: . . . Would that not indicate that he could in fact
recall where he bit her?

‘‘[Merikangas]: It could indicate that.
‘‘[The Prosecutor]: The [petitioner] told the police when he departed the

first crime scene where there was a surviving victim, and describing it he
said there were some bushes up in the vicinity of the car. That’s on the
tape. It turns out that when the [petitioner’s] car is seized, some of those
bushes are hanging on the car. Would that not indicate he could recall at
least that much of what had occurred?

‘‘[Merikangas]: Apparently it would, yes.’’
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province ‘‘of the habeas court, as the trier of fact, to
consider, sift, and weigh all the evidence’’ before it.
(Internal quotation marks omitted.) Houghtaling v.
Commissioner of Correction, 203 Conn. App. 246, 279,
248 A.3d 4 (2021). It is axiomatic that the habeas court’s
proper review of the evidence necessarily includes its
review of the transcripts of a petitioner’s criminal trial.
See, e.g., Chase v. Commissioner of Correction, 210
Conn. App. 492, 500, 270 A.3d 199 (2022) (court relied
in part on petitioner’s criminal trial transcripts to assess
trial counsel’s performance and strategic choices). In
its review of the record, which included the challenges
to Merikangas’ credibility and the ultimate outcome
reached by the jury, the court reasonably determined
that Merikangas’ opinion was likely not perceived as
credible to the jury. Accordingly, the court’s finding that
Merikangas’ testimony was ‘‘thoroughly discredited’’ on
cross-examination is not clearly erroneous.

Moreover, we reiterate that, as this court has held,
‘‘[i]n making [the] determination [of whether counsel’s
performance resulted in prejudice at a petitioner’s crim-
inal trial], a court hearing an ineffectiveness claim must
consider the totality of the evidence before the judge
or the jury. . . . Some errors will have had a pervasive
effect on the inferences to be drawn from the evidence,
altering the entire evidentiary picture, and some will
have had an isolated, trivial effect. Moreover, a verdict
or conclusion only weakly supported by the record is
more likely to have been affected by errors than one
with overwhelming record support. . . . [T]he ulti-
mate focus of inquiry must be on the fundamental fair-
ness of the proceeding whose result is being challenged.
. . . The benchmark for judging any claim of ineffec-
tiveness must be whether counsel’s conduct so under-
mined the proper functioning of the adversarial process
that the trial cannot be relied on as having produced a
just result.’’ (Internal quotation marks omitted.) Antwon
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W. v. Commissioner of Correction, 172 Conn. App. 843,
870–71, 163 A.3d 1223, cert. denied, 326 Conn. 909, 164
A.3d 680 (2017); see also Gaines v. Commissioner of
Correction, 306 Conn. 664, 688, 51 A.3d 948 (2012) (‘‘In
order to prevail on a claim of ineffectiveness of counsel,
the petitioner must show that there is a reasonable
probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to
undermine confidence in the outcome. . . . [T]he
question is whether there is a reasonable probability
that, absent the [alleged] errors, the [fact finder] would
have had a reasonable doubt respecting guilt.’’ (Citation
omitted; internal quotation marks omitted.)).

Given the substantial evidence in support of the peti-
tioner’s guilt and the aforementioned challenges to the
petitioner’s expert witness’ credibility, we cannot con-
clude that, but for trial counsel’s failure to request the
petitioner’s preferred instruction, there is a reasonable
probability that the petitioner would not have been
convicted. See Anton W. v. Commissioner of Correc-
tion, supra, 172 Conn. App. 872 (in light of ‘‘totality of
the evidence admitted in the petitioner’s criminal trial,’’
possible instructional error ‘‘had no effect on the jury’s
decision to credit’’ relevant testimony).

Accordingly, the habeas court properly determined
that, regardless of trial counsel’s actions with respect
to the language omitted in the instruction on the affirma-
tive defense of mental disease or defect, the outcome
of the petitioner’s criminal trial would not have differed
in any way. For that reason, the habeas court properly
concluded that the petitioner failed to meet his burden
with respect to the prejudice prong of Strickland.

The judgment is affirmed.

In this opinion the other judges concurred.
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O’NEIL O’REAGAN v. COMMISSIONER
OF CORRECTION

(AC 44390)

Moll, Alexander and Bear, Js.

Syllabus

The petitioner, who had been convicted on guilty pleas, of the crimes of
burglary in the second degree, conspiracy to commit robbery in the
second degree and sale of a narcotic substance, sought a writ of habeas
corpus, claiming, inter alia, ineffective assistance and deficient perfor-
mance of his trial counsel. Following his pleas, the trial court sentenced
the petitioner to a ten year term of incarceration, execution suspended
after four years, followed by five years of probation for the burglary
conviction, three years of incarceration for the robbery conviction, and
one year of incarceration for the narcotics conviction, to be served
concurrently. Several years later, the petitioner, who was born in
Jamaica, was taken into federal immigration custody and removal pro-
ceedings were initiated. At the time he was taken into custody, the
sentences for his robbery and narcotics convictions had fully expired,
but he was still serving his sentence for burglary due to the pendency
of a violation of probation, which interrupted the period of the sentence.
Before the habeas court, the respondent Commissioner of Correction
alleged that the court lacked jurisdiction over the habeas petition
because the petitioner was not in custody as a result of the convictions
and sentences he challenged, and, after a hearing, the court determined
that, at the time the petitioner filed his habeas petition, he was not in
custody on the robbery and narcotics convictions and dismissed the
claims related to those convictions. Following a trial on the remaining
claims, the court rendered judgment denying the petition, from which the
petitioner, on the granting of certification, appealed to this court. Held:

1. The habeas court properly determined that the petitioner was not in
custody on the convictions of conspiracy to commit robbery and sale
of a narcotic substance at the time he filed the habeas action and it did
not have jurisdiction over those two convictions: it was undisputed that
the petitioner was sentenced to concurrent sentences of incarceration
of three years for the robbery conviction and one year for the narcotics
conviction, and, because the sentences for those two convictions fully
expired before the petitioner filed his habeas petition, the petitioner was
no longer in custody on those two convictions; moreover, the petitioner’s
claim that, if the habeas court did not have jurisdiction over all three
convictions, it would be unable to fashion an appropriate remedy with
respect to his ineffective assistance claims, misinterpreted the aggregate
package theory of sentencing as expanding the habeas court’s ability
to decide claims regarding convictions that fully expired prior to the
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filing of the habeas petition, as the aggregate package theory does not
expand the jurisdiction of the habeas court to decide claims regarding
convictions that have fully expired prior to the filing of the habeas peti-
tion.

2. The habeas court did not err in denying the habeas petition with respect
to the petitioner’s claim that his trial counsel provided ineffective assis-
tance with respect to the petitioner’s guilty plea to the charge of burglary
in the second degree:

a. The petitioner could not prevail on his claim that his trial counsel
failed to investigate and to advise him adequately regarding the strengths
and weaknesses of the state’s case, the record having revealed that
the habeas court credited trial counsel’s testimony and found that trial
counsel had reviewed the discovery provided to him and determined
that no further investigation was necessary, and the petitioner did not
provide trial counsel with any potential witnesses to investigate in sup-
port of a defense, did not provide any additional favorable evidence that
would have supported his defense at trial, and failed to show that further
investigation by trial counsel would have yielded any evidence that would
have aided in his defense at trial or that would have altered trial counsel’s
advice regarding the strengths and weaknesses of the state’s case against
the petitioner.

b. The petitioner could not prevail on his claim that his trial counsel
rendered deficient performance by failing to advise him adequately
regarding the immigration consequences of his guilty plea; the decision
in Padilla v. Kentucky (559 U.S. 356), requiring defense counsel to advise
a noncitizen client of the immigration consequences of a guilty plea,
does not apply retroactively under federal law pursuant to Chaidez
v. United States (568 U.S. 342) or under Connecticut law pursuant to
Thiersaint v. Commissioner of Correction (316 Conn. 89), and, as such,
the rule announced in Padilla did not apply to the petitioner’s case
because such advice was not constitutionally required under either the
United States or the Connecticut constitution at the time the petitioner
entered his guilty plea.

Submitted on briefs January 4—officially released April 26, 2022

Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland, where the court, Newson, J., dismissed in part
the habeas petition; thereafter, the remaining claims
were tried to the court, Bhatt, J., who denied the habeas
petition as to the remaining claims; judgment dismissing



Page 57ACONNECTICUT LAW JOURNALApril 26, 2022

211 Conn. App. 845 APRIL, 2022 847

O’Reagan v. Commissioner of Correction

in part and denying the petition, from which the peti-
tioner, on the granting of certification, appealed to this
court. Affirmed.

Deren Manasevit, assigned counsel, filed a brief for
the appellant (petitioner).

Sarah Hanna, senior assistant state’s attorney, Mar-
garet E. Kelley, state’s attorney, and Amy L. Bepko-
Mazzocchi, supervisory assistant state’s attorney, filed
a brief for the appellee (respondent).

Opinion

ALEXANDER, J. The petitioner, O’Neil O’Reagan,
appeals from the judgment of the habeas court dismiss-
ing in part and denying his petition for a writ of habeas
corpus. The petitioner claims that the court erred (1)
in dismissing in part his habeas petition after finding
that he was not in custody on two of his challenged
convictions, and (2) in denying his habeas petition after
concluding that his trial counsel had not provided inef-
fective assistance. We disagree with both of the petition-
er’s claims and, therefore, affirm the judgment of the
habeas court.

The habeas court’s memorandum of decision sets
forth the following facts and procedural history. The
petitioner’s convictions for burglary and conspiracy to
commit robbery ‘‘stemmed from two incidents that took
place in close temporal proximity on November 5, 2007.
On that date . . . several unknown males entered the
apartment of David Gunnison in Shelton . . . . The
males who broke into the apartment demanded to know
where drugs were hidden in the apartment. One male
was armed with what appeared to be a small silver
handgun, another with a baseball bat and the third with
a small shovel. . . . A small amount of marijuana was
taken from the apartment, as well as cell phones, cash
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and personal possessions of the other individuals pres-
ent in the apartment.’’

Gunnison called the police to report the burglary and
admitted to selling drugs. He called his stolen cell phone
pretending to be a customer seeking to buy drugs and
set up a purchase. Police officers set up surveillance
at the agreed upon location for the transaction and
observed a vehicle drive past Gunnison. Gunnison told
officers that the vehicle ‘‘was occupied by several black
males and one Hispanic male. Three males exited the
vehicle and called to Gunnison to approach them. At
this point, officers began to approach the area and the
three males fled the scene. Two of the individuals were
apprehended after a chase and identified as Shawn
Troupe and Anthony Martino. The third individual
escaped. Shortly thereafter, the police stopped the
[vehicle] and arrested the occupants: Ashley Doy and
Joseph Pellechio.’’ The four individuals apprehended
by the police first denied involvement in the residential
burglary but eventually made statements indicating
their involvement in the burglary and a plan ‘‘to arrange
the sale of the [stolen] drugs as a pretense to rob who-
ever the caller was.’’ The individuals identified the peti-
tioner as a participant in both the burglary and the
conspiracy to rob Gunnison.

‘‘Based on this information, a search warrant for [the
petitioner’s] residence was approved. A cell phone from
the residential burglary was found inside his residence.
[The petitioner] agreed to speak with officers and stated
that he, along with Troupe, Pellechio, Doy and Martino
did go to Gunnison’s residence to buy marijuana, but
[claimed that] there was no burglary. They all returned
to his house and then the other four left for a while
without him, returning with cell phones and marijuana.
They did not explain the source of either and then
left again to sell marijuana to an unknown individual.
According to [the petitioner], Pellechio called him the
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next day to say that the others had been arrested. [The
petitioner] then disposed of the cell phones left behind
in the garbage can outside his house. Police recovered
four cell phones and three iPods from a black plastic
bag in the garbage.’’ The petitioner was arrested and
charged in connection with these incidents as a result
of the police investigation.

On July 21, 2008, the petitioner entered guilty pleas
to burglary in the second degree in violation of General
Statutes (Rev. to 2007) § 53a-102, conspiracy to commit
robbery in the second degree in violation of General
Statutes § 53a-48 and General Statutes (Rev. to 2007)
§ 53a-135, and sale of a narcotic substance in violation
of General Statutes (Rev. to 2007) § 21a-277 (a).1 The
plea agreement called for a maximum sentence of ten
years of incarceration, execution suspended after five
years, followed by five years of probation, with the right
to argue for a lesser sentence. On November 14, 2008,
the trial court sentenced the petitioner to serve a ten
year term of incarceration, execution suspended after
four years, followed by five years of probation for the
burglary conviction, three years of incarceration for the
conspiracy to commit robbery conviction, and one year
of incarceration for the sale of a narcotic substance
conviction. Each sentence imposed was ordered to be
served concurrently.

In 2017, the petitioner was taken into federal immigra-
tion custody and removal proceedings were initiated.2

At the time he was taken into custody, the sentences
for his convictions of conspiracy to commit robbery in
the second degree and sale of a narcotic substance
had fully expired. The petitioner was still serving his

1 The petitioner’s conviction for violating General Statutes (Rev. to 2007)
§ 21a-277 (a) was related to an incident that had occurred on December
17, 2007.

2 At the habeas trial, the petitioner testified that he was born in Jamaica.
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sentence for the burglary in the second degree convic-
tion due to the pendency of a violation of probation,
which interrupted the period of the sentence. See Gen-
eral Statutes § 53a-31 (b).

In December, 2017, the petitioner initiated this habeas
action and, on August 15, 2018, he filed an amended
habeas petition, which contained three counts. In count
one, the petitioner alleged a due process violation pur-
suant to the United States and Connecticut constitu-
tions and claimed that his guilty pleas were ‘‘not made
knowingly, intelligently and voluntarily because he did
not know or understand the probability of deportation/
removal from the United States under the terms of the
plea agreement.’’ The petitioner alleged that, if he had
known the immigration consequences, he would not
have entered guilty pleas. In count two, the petitioner
alleged ineffective assistance of his trial counsel, Attor-
ney Mark Solak, pursuant to both the United States and
Connecticut constitutions, as a result of Solak’s (1)
failure to investigate adequately and advise him regard-
ing his plea and likelihood of success at trial, (2) failure
to adequately make his immigration status and the prob-
ability of deportation/removal part of the plea bar-
gaining process, and (3) ‘‘affirmative misadvice about
the probability of [his] deportation/removal from the
United States . . . .’’ Similarly, in count three, the peti-
tioner alleged that, under the Connecticut constitution,
Solak had rendered deficient performance for failing
to ‘‘adequately make [his] immigration status and the
probability of deportation/removal from the United
States part of the plea bargaining process’’ and failing
to advise him adequately regarding the probability of
deportation/removal under the terms of the plea. Only
counts two and three of the amended habeas petition
are relevant to this appeal.

In his return, the respondent, the Commissioner of
Correction, alleged, inter alia, that the court lacked
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jurisdiction over the habeas petition because ‘‘the peti-
tioner was not ‘in custody’ as a result of the convictions
and sentence that he challenges.’’ After a hearing, the
court, Newson, J., on July 15, 2019, issued an oral deci-
sion in which it concluded that, at the time the petitioner
filed his habeas petition, he was not in custody on the
conspiracy to commit robbery in the second degree and
sale of a narcotic substance convictions. It concluded,
however, that the petitioner was in custody with respect
to his burglary conviction. Accordingly, the court dis-
missed in part the petitioner’s habeas claims related to
the conspiracy to commit robbery and narcotics convic-
tions.

A trial on the remaining claims was held on August
28, October 15, and December 17, 2019. On September
1, 2020, the habeas court, Bhatt, J., denied the petition
for a writ of habeas corpus. The court declined to revisit
Judge Newson’s dismissal of the petitioner’s challenges
to the conspiracy to commit robbery and narcotics con-
victions, concluding that this earlier dismissal was the
law of the case.3 With regard to the petitioner’s claims
of ineffective assistance of counsel, the court concluded
that Solak had not rendered deficient performance in
his investigation and advice to the petitioner. It further
concluded that Solak was not constitutionally required
to advise the petitioner of the immigration conse-
quences of his guilty plea. After denying the habeas
petition, the court granted the petition for certification
to appeal.

On appeal, the petitioner challenges (1) the dismissal
in part of his habeas petition by Judge Newson for lack
of subject matter jurisdiction and Judge Bhatt’s refusal
to revisit the dismissal, and (2) Judge Bhatt’s denial of

3 The petitioner had renewed his arguments regarding Judge Newson’s
dismissal of his challenges to the conspiracy to commit robbery and sale
of narcotic substance convictions after the close of evidence and in his
posttrial brief.
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his habeas petition as to the remaining allegations after
concluding that his trial counsel had not provided inef-
fective assistance. We address each claim in turn.

I

The petitioner first claims that the habeas court erred
in dismissing in part his habeas petition for lack of
subject matter jurisdiction after concluding that, at the
time he filed the present habeas action, he was not in
custody on the conspiracy to commit robbery and sale
of a narcotic substance convictions. We conclude that
the habeas court properly determined that the peti-
tioner was not in custody on those two convictions and,
therefore, we affirm the dismissal.

The following additional facts and procedural history
are relevant to our resolution of this claim. On June
20, 2019, the court, Newson, J., issued an order and
scheduled a hearing, pursuant to Practice Book § 23-29,4

to determine whether the petition should be dismissed
because the court lacked jurisdiction. After argument,
the court issued an oral decision in which it dismissed
the claims in the petition regarding the conspiracy to
commit robbery and sale of a narcotic substance convic-
tions.

The court stated: ‘‘In 2008, the petitioner received a
one year and a three year concurrent sentence to [the
sentence for his burglary in the second degree convic-
tion]. . . . [For] consecutive sentences, our law specif-
ically allows a quote unquote technically expired con-
secutive sentence to be challenged. That is because the
resolution of one consecutive sentence will actually
have a significant and direct impact on the other sen-
tence since those are essentially considered one contin-
uing stream of incarceration. However here . . . the

4 Practice Book § 23-29 provides in relevant part: ‘‘The judicial authority
may, at any time, upon its own motion or upon motion of the respondent,
dismiss the petition, or any count thereof, if it determines that: (1) the court
lacks jurisdiction . . . .’’
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claim is simply that the petitioner received two rela-
tively minimal concurrent sentences to the current sen-
tence [for burglary in the second degree] that he is
serving. Those sentences would’ve expired at the latest
some time in 2009 as to the one year concurrent sen-
tence and sometime in 2011 as to the three year concur-
rent sentence, which was some six years before this
petition was filed. Given the current status of our case
law that those periods of incarceration had fully expired
prior to the time the petition was filed . . . [and] [t]o
the extent that the petition makes allegations related
to those two convictions, the court dismisses those
claims pursuant to [Practice Book § 23-29], because the
habeas court lacks jurisdiction because the petitioner
was not in custody as defined under habeas law at the
time the petition was received.’’

In its decision after the habeas trial, the court, Bhatt,
J., declined to revisit the earlier decision in which the
court, Newson, J., dismissed the petitioner’s challenges
to his conspiracy to commit robbery and sale of a nar-
cotic substance convictions. With regard to this claim,
the court stated that, ‘‘[i]n order for this court to have
jurisdiction, [the petitioner] needed to be in custody
as a result of those convictions. The convictions for
conspiracy to commit robbery and sale of narcotics
expired long before the filing of the instant petition.
Judge Newson’s dismissal of those allegations is the law
of the case and this court sees no reason to revisit it.’’5

5 We note that the law of the case doctrine does not restrict the court’s
ability to review a claim relating to the court’s subject matter jurisdiction.
See Lewis v. Gaming Policy Board, 224 Conn. 693, 697–99, 620 A.2d 780
(1993). ‘‘The law of the case doctrine provides that [w]here a matter has
previously been ruled upon interlocutorily, the court in a subsequent pro-
ceeding in the case may treat that decision as the law of the case, if it is
of the opinion that the issue was correctly decided, in the absence of some
new or overriding circumstance. . . . A judge is not bound to follow the
decisions of another judge made at an earlier stage of the proceedings, and
if the same point is again raised he has the same right to reconsider the
question as if he had himself made the original decision. . . . [O]ne judge
may, in a proper case, vacate, modify, or depart from an interlocutory order
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On appeal, the petitioner claims that the court erred
in concluding that he was not in custody on all three
convictions and, consequently, in dismissing in part his
habeas petition for lack of subject matter jurisdiction.
Specifically, he argues that ‘‘because the convictions
were interdependent parts of a global disposition, once
the jurisdictional prerequisite was met by his custody
on one of the convictions, the habeas court had jurisdic-
tion to reach all of the convictions covered by the global
disposition.’’ He further contends that the aggregate
package theory applies and gives the court authority
to reach all of the convictions and sentences in the
package and that the ‘‘habeas court would be unable
to fashion a remedy for ineffectiveness in connection
with [his] guilty plea to burglary if the court could
neither restructure the sentences on the other charges
to reflect the original intent of the parties nor nullify
the entire plea agreement, vacating all of [his] guilty
pleas.’’ We disagree.

We begin our analysis by setting forth the applicable
standard of review. ‘‘We have long held that because
[a] determination regarding a trial court’s subject matter
jurisdiction is a question of law, our review is plenary.
. . . The subject matter jurisdiction requirement may
not be waived by any party, and also may be raised by
a party, or by the court sua sponte, at any stage of the
proceedings, including on appeal.’’ (Internal quotation
marks omitted.) Richardson v. Commissioner of Cor-
rection, 298 Conn. 690, 696, 6 A.3d 52 (2010).

We next set forth the relevant legal principles that
govern our review of this claim. ‘‘It is well established
that, for a court to have jurisdiction to entertain a
habeas petition seeking to challenge the legality of a

or ruling of another judge in the same case, upon a question of law.’’ (Internal
quotation marks omitted.) Stones Trail, LLC v. Weston, 174 Conn. App. 715,
738, 166 A.3d 832, cert. denied, 327 Conn. 926, 171 A.3d 60 (2017), and cert.
dismissed, 327 Conn. 926, 171 A.3d 59 (2017).
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criminal conviction, the petitioner must be in the cus-
tody of the respondent as the result of that conviction
at the time that the petition is filed.’’ (Emphasis in
original.) Goguen v. Commissioner of Correction, 341
Conn. 508, 528, 267 A.3d 831 (2021).

General Statutes § 52-466 (a) (1) provides in relevant
part that ‘‘[a]n application for a writ of habeas corpus
. . . shall be made to the superior court, or to a judge
thereof, for the judicial district in which the person
whose custody is in question is claimed to be illegally
confined or deprived of such person’s liberty.’’ Our
courts have explained that ‘‘the custody requirement in
§ 52-466 is jurisdictional in nature because the history
and purpose of the writ of habeas corpus establish that
the habeas court lacks the power to act on a habeas
petition absent the petitioner’s allegedly unlawful cus-
tody.’’ (Internal quotation marks omitted.) Vitale v.
Commissioner of Correction, 178 Conn. App. 844, 852,
178 A.3d 418 (2017), cert. denied, 328 Conn. 923, 181
A.3d 566 (2018). ‘‘[A] petitioner whose conviction has
expired fully prior to the filing of a habeas petition is
not in ‘custody’ on that conviction within the meaning
of § 52-466, despite the alleged existence of collateral
consequences flowing from that conviction.’’ Lebron v.
Commissioner of Correction, 274 Conn. 507, 530, 876
A.2d 1178 (2004), overruled in part on other grounds
by State v. Elson, 311 Conn. 726, 91 A.3d 862 (2014).

Our courts, however, have recognized an exception
to the custody requirement. ‘‘A habeas petitioner who
is serving consecutive sentences may challenge a future
sentence even though he is not serving that sentence
at the time his petition is filed . . . and he may chal-
lenge a consecutive sentence served prior to his current
conviction if success could advance his release date.
. . . In other words, the . . . courts view prior and
future consecutive sentences as a continuous stream
of custody for purposes of the habeas court’s subject
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matter jurisdiction. . . . Our courts have not extended
this exception to concurrent sentences, which do not
create a continuous stream of custody because they do
not, by their nature, extend the term of incarceration.’’
(Citations omitted; emphasis omitted; internal quota-
tion marks omitted.) Foote v. Commissioner of Correc-
tion, 170 Conn. App. 747, 752?53, 155 A.3d 823, cert.
denied, 325 Conn. 902, 155 A.3d 1271 (2017); see also
Oliphant v. Commissioner of Correction, 274 Conn.
563, 574 n.9, 877 A.2d 761 (2005).

In the present case, the parties dispute whether the
habeas court had jurisdiction over two of the petition-
er’s convictions: the conspiracy to commit robbery con-
viction and the sale of a narcotic substance conviction.
It is undisputed, however, that on November 14, 2008,
the petitioner was sentenced to concurrent sentences
of incarceration of three years for the conspiracy to
commit robbery conviction and one year for the sale of
a narcotic substance conviction. Because the sentences
for those two convictions fully expired well before the
petitioner filed his habeas petition in December, 2017,
the petitioner was no longer in custody on those two
convictions. Furthermore, the exception to the custody
requirement discussed in Foote v. Commissioner of
Correction, supra, 170 Conn. App. 752–53, does not
apply because the petitioner’s sentences for those con-
victions were concurrent to the sentence for burglary.
Therefore, the habeas court correctly concluded that
it did not have jurisdiction over those two convictions.

The petitioner acknowledges that the exception to
the custody requirement that applies to consecutive
sentences does not apply in his case, but nonetheless
argues that the aggregate package theory of sentencing
allows the habeas court to exercise jurisdiction over
all three of his convictions because they were part of
a global plea agreement. The petitioner, however, misin-
terprets the aggregate package theory of sentencing as
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expanding the habeas court’s ability to decide claims
regarding convictions that fully expired prior to the
filing of the habeas petition.

‘‘The purpose of the aggregate package theory of
sentencing is to ensure that, notwithstanding the judg-
ment of the reviewing court, the original sentencing
intent of the trial court is effectuated.’’ State v. Johnson,
316 Conn. 34, 40, 111 A.3d 447 (2015). Our Supreme
Court has held that ‘‘when a case involving multiple
convictions is remanded for resentencing, the trial court
is limited by the confines of the original sentence in
accordance with the aggregate package theory set forth
in State v. Raucci, [21 Conn. App. 557, 563, 575 A.2d
234 (1990)] and later adopted by [our Supreme Court]
in State v. Miranda, [260 Conn. 93, 129–30, 794 A.2d
506, cert. denied, 537 U.S. 902, 123 S. Ct. 224, 154 L.
Ed. 2d 175 (2002)].

‘‘In Miranda, [our Supreme Court] recognized that
the defendant, in appealing his conviction and punish-
ment, has voluntarily called into play the validity of the
entire sentencing package, and, thus, the proper remedy
is to vacate it in its entirety. More significantly, the
original sentencing court is viewed as having imposed
individual sentences merely as component parts or
building blocks of a larger total punishment for the
aggregate convictions and, thus, to invalidate any part
of that package without allowing the court thereafter
to review and revise the remaining valid convictions
would frustrate the court’s sentencing intent. . . .
Accordingly, the [resentencing] court’s power under
these circumstances is limited by its original sentencing
intent as expressed by the original total effective sen-
tence . . . . It may, therefore, simply eliminate the
sentence previously imposed for the vacated convic-
tion, and leave the other sentences intact; or it may
reconstruct the sentencing package so as to reach a
total effective sentence that is less than the original
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sentence but more than that effected by the simple
elimination of the sentence for the vacated conviction.
The guiding principle is that the court may resentence
the defendant to achieve a rational, coherent [sentence]
in light of the remaining convictions, as long as the
revised total effective sentence does not exceed the
original.’’ (Citation omitted; internal quotation marks
omitted.) State v. Tabone, 292 Conn. 417, 427–28, 973
A.2d 74 (2009).

The petitioner asserts that if the habeas court does
not have jurisdiction over all three convictions, it will be
unable to fashion an appropriate remedy with respect
to his ineffective assistance of counsel claims. The
aggregate package theory, however, merely provides a
remedy: after the court invalidates a conviction that is
part of an aggregate package, the court must vacate
the entire sentence and, upon remand, the resentencing
court may reconstruct the sentencing package or, alter-
natively, leave the sentence for the remaining valid con-
viction or convictions intact. See State v. Miranda, 274
Conn. 727, 735 n.5, 878 A.2d 1118 (2005). This remedy
does not expand the jurisdiction of the habeas court
to decide claims regarding convictions that have fully
expired prior to the filing of the habeas petition. The
aggregate package theory of sentencing does not apply
to the petitioner’s claim that he was ‘‘in custody’’ on
the conspiracy to commit robbery and narcotics convic-
tions and, therefore, his claim must fail. Consequently,
the petitioner also failed to establish his claim that
Judge Bhatt erred in declining to revisit the decision
of Judge Newson dismissing in part the habeas petition.

II

The petitioner next claims on appeal that the court
erred in denying his petition after concluding that Solak
had not provided ineffective assistance in connection
with Solak’s advice regarding the petitioner’s guilty
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plea. Specifically, the petitioner argues that Solak failed
to investigate and to advise him adequately regarding
the strengths and weaknesses of the state’s case and the
immigration consequences of a guilty plea. We disagree
with both of these arguments.

A

The petitioner contends that Solak failed to investi-
gate and to advise him adequately regarding the
strengths and weaknesses of the state’s case, including
possible defenses that could be pursued at trial and
the sentence that he would likely receive if he were
convicted after a trial. We disagree.

The following additional facts, as found by the habeas
court, are relevant to our resolution of this claim. At
the habeas trial, the petitioner claimed that Solak was
‘‘ineffective in failing to investigate a potential defense
and in failing to advise him of the likelihood of success
at trial. [The petitioner] identifies this defense as a ‘lack
of objective evidence against [him] and the obvious
motive to curry favor with the state possessed by the
[codefendants].’ ’’ The court found that Solak ‘‘did not
conduct any independent investigation into the matter
but did review all the discovery provided to him and
made the assessment that no further investigation was
necessary. [Solak] noted that the petitioner did not pro-
vide him with any potential witnesses to investigate in
support of a defense. He testified that he viewed the
case against [the petitioner] as strong and the likelihood
of success at trial was slim. He conveyed this informa-
tion to [the petitioner]. It is unclear what [the petitioner]
seeks to have investigated. The information that would
support his defense—the lack of identification of [the
petitioner] by any of the individuals present inside the
residence, the numerous inconsistent statements given
by the codefendants and the number of perpetrators
of the burglary—were all contained within the police
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reports and statements that were available to, and
reviewed by, [Solak]. Based on his analysis of the case,
faced with statements by all four codefendants that [the
petitioner] was involved in the residential burglary and
the attempted robbery thereafter, [Solak] made the
determination that a trial where the defense was that
[the petitioner] was either simply ‘along for the ride’
or not present at either incident would not be successful
and counseled [the petitioner] that if he wished to fol-
low that path, he would likely be convicted and face a
sentence of at least ten years.’’

The court further found that Solak ‘‘did not tell [the
petitioner] what he should do; rather he advised him
of the possible outcomes and their likelihood. . . .
[Solak] did not recollect whether he had given [the
petitioner] an estimate of the sentence he should expect
after trial if convicted but surmised that based on his
analysis of the case he would have advised [the peti-
tioner] to expect a sentence of greater than ten years’
incarceration.’’

The court reasoned that, even if the codefendants
could be cross-examined at a trial regarding ‘‘a con-
certed plan to point the finger at [the petitioner] and
their desire to receive favorable treatment by cooperat-
ing with the state, it does not then follow that the evi-
dence to be provided by the codefendants was unsub-
stantial or unreliable and would be dismissed by a jury.
None of these codefendants testified at the habeas trial;
thus, this court’s assessment of their potential testi-
mony is premised on the same statements and informa-
tion available to [Solak]. Certainly, [Solak] was correct
in advising [the petitioner] that if the jury believed one
of the codefendants that he was at or involved in the
planning of either of the incidents, he would be found
guilty. In addition, there was physical evidence—one
or more items that were reportedly taken during the
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residential burglary—that was recovered at [the peti-
tioner’s] residence. . . .

‘‘[T]he court credits [Solak’s] testimony that he
reviewed the discovery provided to him, discussed the
state’s evidence with [the petitioner] and advised [the
petitioner] of his alternatives, including how he viewed
the evidence and the likely outcome at trial. There is
no deficient performance. This claim must be denied.’’

We begin by setting forth the applicable standard of
review. ‘‘Our standard of review of a habeas court’s
judgment on ineffective assistance of counsel claims is
well settled. In a habeas appeal, this court cannot dis-
turb the underlying facts found by the habeas court
unless they are clearly erroneous, but our review of
whether the facts as found by the habeas court consti-
tuted a violation of the petitioner’s constitutional right
to effective assistance of counsel is plenary.’’ (Internal
quotation marks omitted.) Humble v. Commissioner of
Correction, 180 Conn. App. 697, 703–704, 184 A.3d 804,
cert. denied, 330 Conn. 939, 195 A.3d 692 (2018).

We next set forth the legal principles relevant to a
claim of ineffective assistance of counsel in connection
with a guilty plea. ‘‘The [long-standing] test for
determining the validity of a guilty plea is whether the
plea represents a voluntary and intelligent choice
among the alternative courses of action open to the
defendant. . . . Where . . . a defendant is repre-
sented by counsel during the plea process and enters
his plea upon the advice of counsel, the voluntariness
of the plea depends on whether counsel’s advice was
within the range of competence demanded of attorneys
in criminal cases.’’ (Internal quotation marks omitted.)
Freitag v. Commissioner of Correction, 208 Conn. App.
635, 642, 265 A.3d 928 (2021).

‘‘[I]n order to determine whether the petitioner has
demonstrated ineffective assistance of counsel [when
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the conviction resulted from a guilty plea], we apply the
two part test enunciated by the United States Supreme
Court in Strickland [v. Washington, 466 U.S. 668, 687,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)] and Hill [v.
Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 88 L. Ed. 2d
203 (1985)]. . . . In Strickland, which applies to claims
of ineffective assistance during criminal proceedings
generally, the United States Supreme Court determined
that the claim must be supported by evidence establish-
ing that (1) counsel’s representation fell below an objec-
tive standard of reasonableness, and (2) counsel’s defi-
cient performance prejudiced the defense because
there was a reasonable probability that the outcome of
the proceedings would have been different had it not
been for the deficient performance. . . .

‘‘To satisfy the performance prong under Strickland-
Hill, the petitioner must show that counsel’s represen-
tation fell below an objective standard of reasonable-
ness. . . . A petitioner who accepts counsel’s advice
to plead guilty has the burden of demonstrating on
habeas appeal that the advice was not within the range
of competence demanded of attorneys in criminal
cases. . . . The range of competence demanded is rea-
sonably competent, or within the range of competence
displayed by lawyers with ordinary training and skill
in the criminal law. . . . Reasonably competent attor-
neys may advise their clients to plead guilty even if
defenses may exist. . . . A reviewing court must view
counsel’s conduct with a strong presumption that it
falls within the wide range of reasonable professional
assistance. . . .

‘‘To satisfy the prejudice prong [under Strickland-
Hill], the petitioner must show a reasonable probability
that, but for counsel’s errors, he would not have pleaded
guilty and would have insisted on going to trial.’’ (Inter-
nal quotation marks omitted.) Humble v. Commis-
sioner of Correction, supra, 180 Conn. App. 704–705.
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‘‘Because both prongs . . . must be established for a
habeas petitioner to prevail, a court may dismiss a peti-
tioner’s claim if he fails to meet either prong.’’ (Internal
quotation marks omitted.) Anderson v. Commissioner
of Correction, 201 Conn. App. 1, 12, 242 A.3d 107, cert.
denied, 335 Conn. 983, 242 A.3d 105 (2020).

After our review of the record and based on the
underlying facts found by the habeas court, we agree
with the court’s conclusion that Solak provided the
petitioner with reasonably competent advice regarding
his guilty plea. The habeas court credited Solak’s testi-
mony and found that he had reviewed the discovery
provided to him and determined that no further investi-
gation was necessary. The petitioner did not provide
Solak with any potential witnesses to investigate in
support of a defense, and, at the habeas trial, the peti-
tioner did not provide any additional favorable evidence
that would have supported his defense at trial.6 We
agree with the habeas court’s conclusion that the peti-
tioner failed to show that further investigation by Solak
would have yielded any evidence that would have aided
in the petitioner’s defense at trial or that would have
altered Solak’s advice regarding the strengths and weak-
nesses of the state’s case against the petitioner. See
Clinton S. v. Commissioner of Correction, 174 Conn.
App. 821, 836, 167 A.3d 389 (‘‘[t]he burden to demon-
strate what benefit additional investigation would have
revealed is on the petitioner’’ (internal quotation marks
omitted)), cert. denied, 327 Conn. 927, 171 A.3d 59
(2017).

Although the petitioner points to weaknesses in the
state’s case against him,7 Solak reasonably advised the

6 At the habeas trial, the petitioner presented Lindsay Brunswick as a
witness. Brunswick was one of the individuals present in Gunnison’s resi-
dence at the time of the burglary. She testified that she remembered three
people with three different weapons, but could not identify any suspect.

7 In his brief, the petitioner discusses weaknesses in the state’s case against
him relating to each of the three convictions and claims that Solak could
have used these weaknesses as part of his defense at trial. He points to the
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petitioner that he viewed the case against the petitioner
as strong and that the likelihood of success at trial was
slim despite such possible weaknesses. See Humble v.
Commissioner of Correction, supra, 180 Conn. App. 704
(‘‘[r]easonably competent attorneys may advise their
clients to plead guilty even if defenses may exist’’ (inter-
nal quotation marks omitted)). As the habeas court
noted, although the codefendants could be cross-exam-
ined at trial and their credibility undermined, the jury
could have found at least some of their testimony to
be reliable and returned a guilty verdict. In addition to
the statements made by the codefendants inculpating
the petitioner, physical evidence of items taken during
the burglary were seized at the petitioner’s home. Solak
advised the petitioner that if he were convicted after
trial, he would likely receive a sentence of at least ten
years of imprisonment. Moreover, Solak did not tell the
petitioner what he should do with respect to the state’s
plea offer; instead, Solak advised him regarding the
possible outcomes and their likelihood, leaving the ulti-
mate choice up to the petitioner. The record reveals
that the petitioner failed to meet his burden to overcome
the presumption that Solak provided competent advice
with regard to his guilty plea.

B

Next, the petitioner contends that Solak rendered
deficient performance by failing to advise him ade-
quately regarding the immigration consequences of his
guilty plea. We disagree.

fact that none of the victims identified the petitioner and that one of the
victims testified at the habeas trial that she believed there were three individ-
uals who committed the burglary, which would account for the three code-
fendants who had confessed to being present, but not the petitioner. The
petitioner also points to his own testimony to show that the physical evidence
of the burglary found at his residence, including cell phones and iPods,
‘‘were simply left behind by the others’’ and do not directly tie him to the
burglary or the conspiracy to commit robbery. With regard to the narcotics
conviction, he argues that ‘‘the state would have had to rely on the testimony
of an informant whose motivation and credibility would be an issue’’ and
that the state may not have even presented the confidential informant at trial.
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The following additional facts, as found by the habeas
court, are relevant to our resolution of this claim. ‘‘While
immigration consequences can be taken into account
in fashioning an appropriate sentence, both [Solak] and
[Supervisory Assistant State’s Attorney Charles Stango],
the trial prosecutor, were of the opinion that this was
not such a case, given the seriousness of the allegations
and the potential punishment faced by [the petitioner].
. . . According to [Solak], at no time did [the petitioner]
indicate that he wished to go to trial for immigration
reasons. Had he so insisted, [Solak] was prepared to
go to trial. . . . [D]uring the [petitioner’s] plea, [Solak]
stated for the record that [the petitioner] was not a
citizen and that they had discussed the possibility of
deportation. He testified that it was practice at the time
of [the petitioner’s] plea to advise clients with immigra-
tion issues to consult with an immigration attorney.’’

The court rejected the petitioner’s claim that Solak
rendered deficient performance in failing to advise him
of the immigration consequences of his guilty plea. It
concluded that there was no difference in the standard
for ineffective assistance of counsel pursuant to the
state and federal constitutions. Therefore, because the
federal constitution at that time did not require Solak
to advise the petitioner about immigration conse-
quences of a plea, the state constitution likewise did
not require such action.

As we set forth in part II A of this opinion, our stan-
dard of review of a habeas court’s judgment on claims of
ineffective assistance of counsel is well settled. ‘‘[T]his
court cannot disturb the underlying facts found by the
habeas court unless they are clearly erroneous, but our
review of whether the facts as found by the habeas court
constituted a violation of the petitioner’s constitutional
right to effective assistance of counsel is plenary.’’
(Internal quotation marks omitted.) Humble v. Com-
missioner of Correction, supra, 180 Conn. App. 703–
704.
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We next set forth the legal principles applicable to
a claim that counsel rendered deficient performance
by failing to advise the petitioner of the immigration
consequences of a guilty plea. In Padilla v. Kentucky,
559 U.S. 356, 360, 366, 130 S. Ct. 1473, 176 L. Ed. 2d
284 (2010), the United States Supreme Court held that
the federal constitution’s guarantee of effective assis-
tance of counsel requires defense counsel to accurately
advise a noncitizen client of the immigration conse-
quences of a guilty plea.

Subsequently, the United States Supreme Court
addressed the question of whether its decision in Padi-
lla applied retroactively in Chaidez v. United States,
568 U.S. 342, 344, 133 S. Ct. 1103, 185 L. Ed. 2d 149
(2013). The court concluded that the decision in Padilla
announced a ‘‘new rule’’ and, therefore, it did not apply
retroactively. Id., 344, 347, 349. In making that determi-
nation, the court stated: ‘‘Padilla would not have cre-
ated a new rule had it only applied Strickland’s general
standard to yet another factual situation—that is, had
Padilla merely made clear that a lawyer who neglects
to inform a client about the risk of deportation is profes-
sionally incompetent.

‘‘But Padilla did something more. Before deciding if
failing to provide such advice fell below an objective
standard of reasonableness, Padilla considered a
threshold question: Was advice about deportation cate-
gorically removed from the scope of the [s]ixth [a]mend-
ment right to counsel because it involved only a collat-
eral consequence of a conviction, rather than a
component of the criminal sentence? . . . In other
words, prior to asking how the Strickland test applied
(Did this attorney act unreasonably?), Padilla asked
whether the Strickland test applied (Should we even
evaluate if this attorney acted unreasonably?). And as
we will describe, that preliminary question about
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Strickland’s ambit came to the Padilla [c]ourt unset-
tled—so that the [c]ourt’s answer (Yes, Strickland gov-
erns here) required a new rule.’’ (Citation omitted;
emphasis in original; footnote omitted; internal quota-
tion marks omitted.) Id., 348–49.

Our Supreme Court, in Thiersaint v. Commissioner
of Correction, 316 Conn. 89, 93, 117, 111 A.3d 829 (2015),
held that the decision in Padilla did not apply retroac-
tively under Connecticut law. Our Supreme Court rejected
the petitioner’s contention that the rule announced in
Padilla was required by prevailing professional norms
in Connecticut at the time of the petitioner’s trial and,
therefore, it was not a new rule. Id., 113–14. The court
concluded that, ‘‘even if professional norms at the time
the petitioner entered his guilty plea required that trial
counsel inform a noncitizen criminal defendant of a
plea’s virtually mandatory deportation consequences,
the rule announced in Padilla was a new rule under
Connecticut law because more than one Connecticut
court had noted several years before the petitioner’s
plea that such advice was not constitutionally required.’’
Id., 116–17.

We agree with the habeas court’s conclusion that the
rule announced in Padilla requiring defense counsel to
advise a noncitizen client of the immigration conse-
quences of a guilty plea does not apply to the petitioner’s
case because such advice was not constitutionally
required—under either the United States or the Con-
necticut constitution—at the time the petitioner entered
his guilty plea. See id., 93. Therefore, the petitioner’s
claim that Solak rendered deficient performance by
failing to advise him of the immigration consequences
of his guilty plea must fail.

The judgment is affirmed.

In this opinion the other judges concurred.
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necessary for their physical, educational, moral, or emotional well-being; whether
trial court correctly determined that, because father was incarcerated following
his conviction of sexual assault of a minor, his absence from his children’s lives
caused his children to be denied the care, guidance, or control necessary for their
well-being.

In re Ryder M. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 793
Termination of parental rights; whether trial court improperly found that Depart-

ment of Children and Families made reasonable efforts to reunite respondent
father with minor child; whether trial court improperly found that father failed
to achieve sufficient degree of personal rehabilitation, as required by statute
(§ 17a-112 (j) (3) (B) (i)), as would encourage belief that within reasonable
time, considering child’s age and needs, he could assume responsible position
in child’s life; whether trial court properly determined, pursuant to factors pre-
scribed in § 17a-112 (k), that termination of father’s parental rights was in
child’s best interest.

JPMorgan Chase Bank, National Assn. v. Cross (Memorandum Decision). . . . . . . . . . 904
Kaddah v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 823

Habeas corpus; claim that petitioner was prejudiced by prior habeas counsel’s fail-
ures to pursue claim that petitioner’s trial and appellate counsel rendered ineffec-
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tive assistance in deciding not to challenge trial court’s jury instructions on
element of intent in offenses of which petitioner was convicted; whether habeas
court properly concluded that petitioner failed to establish that he was prejudiced
by prior habeas counsel’s failures to challenge choice by trial and appellate counsel
not to dispute jury instruction as to petitioner’s affirmative defense of mental
disease or defect.

KDM Services, LLC v. DRVN Enterprises, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . 135
Breach of contract; whether trial court abused its discretion in allowing plaintiff

to amend its complaint following trial to conform to evidence at trial.
Kedersha v. Freitag-Kedersha (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . 902
Kellogg v. Middlesex Mutual Assurance Co. . . . . . . . . . . . . . . . . . . . . . . . . . . . 335

Breach of contract; Connecticut Unfair Trade Practices Act (§ 42-110a et seq.);
Connecticut Unfair Insurance Practices Act (§ 38a-815 et seq.); promissory estop-
pel; whether trial court’s denial of motion for summary judgment constituted
final judgment for purposes of appeal; whether trial court properly denied motion
for summary judgment.

Kling v. Hartford Casualty Ins. Co. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 708
Breach of insurance contract; whether defendant insurance company had duty to

defend its insured under business liability insurance policy in personal injury
action alleging negligence; claim that defendant had duty to defend insured
because auto exclusion language in insurance policy was ambiguous.

Leach v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 663
Habeas corpus; claim that habeas court abused its discretion in denying petition

for certification to appeal; claim that habeas court improperly concluded that
petitioner’s trial counsel did not provide ineffective assistance.

Lewis v. Commissioner of Correction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77
Habeas corpus; ineffective assistance of appellate counsel; procedural default;

whether habeas court abused its discretion in denying petition for certification
to appeal; claim that habeas court erred in denying petitioner’s motion to sequester
subpoenaed witness, in striking his motion to reconstruct and correct record,
and in denying his request to issue subpoena; claim that habeas court erred in
dismissing claims of petition alleging violation of constitutional rights to fair
trial, to present defense, to self-representation and to counsel and violation of
Brady v. Maryland (373 U.S. 83) on ground of procedural default; claim that
habeas court improperly denied claim that appellate counsel provided ineffec-
tive assistance.

Loch View, LLC v. Windham . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 765
Alleged deprivation of state constitutional rights; motion to open; prior pending

action doctrine; whether trial court exercised its discretion in denying motion
to open judgment; whether trial court abused its discretion in denying plaintiff’s
motion to open judgment; claim that trial court’s denial of plaintiff’s motion to
open judgment dismissing action prejudiced plaintiff by leaving it without forum
to adjudicate its constitutional claims.

Massey Bros. Excavating, LLC v. Pacileo’s Apizza, LLC (Memorandum Decision) . . . . . 901
MEB Loan Trust IV v. Moore (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . 903
Natale Management Enterprises, LLC v. Lightbourne (Memorandum Decision) . . . . . . 905
Newtown v. Gaydosh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 186

Zoning; motion for contempt; whether trial court’s finding that defendants had
violated stipulated judgment by engaging in commercial mining and construc-
tion related operations on property was clearly erroneous; whether trial court
abused its discretion in imposing certain sanctions as result of its finding
of contempt.

Olorunfunmi v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . 291
Habeas corpus; whether habeas court abused discretion in denying petition for

certification to appeal from denial of petition for writ of habeas corpus on ground
of ineffective assistance of counsel; whether petitioner met burden to demonstrate
prejudice resulting from trial counsel’s alleged failure to advise him properly
about immigration consequences of guilty plea that fell within federal definition
of aggravated felony.

O’Reagan v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . 845
Habeas corpus; whether habeas court properly determined that petitioner was not

in custody on convictions of conspiracy to commit robbery and sale of narcotic
substance at time petitioner filed habeas action; whether habeas court had juris-
diction over convictions of conspiracy to commit robbery and sale of narcotic
substance; whether aggregate package theory expanded jurisdiction of habeas
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court to decide claims regarding convictions that have fully expired prior to
filing of habeas petition; claim that trial counsel failed to adequately investigate
and advise petitioner regarding strengths and weaknesses of state’s case; claim
that petitioner’s trial counsel rendered deficient performance by failing to ade-
quately advise petitioner regarding immigration consequences of guilty plea;
whether decision in Padilla v. Kentucky (559 U.S. 356) requiring counsel to
inform client of immigration consequences of guilty plea applies retroactively
under state and federal constitutions.

Ortiz v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 378
Habeas corpus; ineffective assistance of counsel; whether habeas court abused its

discretion in denying petition for certification to appeal; whether habeas court
abused its discretion in determining that petitioner did not rebut statutory (§ 52-
470) presumption of unreasonable delay.

Patterson v. Commissioner of Correction (Memorandum Decision) . . . . . . . . . . . . . 904
Peerless Realty, Inc. v. Stamford . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 441

Action for reimbursement of excess real property taxes paid; unjust enrichment;
claim that trial court erred in rendering summary judgment for defendants
because genuine issues of material fact existed and defendants were not entitled
to judgment as matter of law; whether applicable statutes (§§ 12-60, 12-117a,
12-119, and 12-129) were sufficient to redress plaintiff’s grievances regardless
of how property assessment error occurred; whether existing statutory scheme
precluded plaintiff from asserting common-law claim of unjust enrichment.

Pistello-Jones v. Jones (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . . . . . 903
Pizzoferrato v. Community Renewal Team, Inc.. . . . . . . . . . . . . . . . . . . . . . . . . 458

Negligence; arbitration; motion to open and vacate judgment; claim that trial court
improperly denied motion to open and vacate judgment; whether applicable stat-
ute (§ 52-549z) and rule of practice (§ 23-66) require that decision of arbitrator
be sent to parties both electronically and by mail before trial court can render
judgment in accordance with arbitrator’s decision.

Quint v. Commissioner of Correction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
Habeas corpus; whether habeas court properly denied petition for writ of habeas

corpus; claim that trial counsel rendered ineffective assistance by failing to
meaningfully explain state’s plea offer; claim that trial counsel rendered ineffec-
tive assistance by failing to ensure that petitioner received presentence jail credit
for time he had served between his sentencings in two separate cases.

Rossova v. Charter Communications, LLC . . . . . . . . . . . . . . . . . . . . . . . . . . . . 676
Wrongful termination; pregnancy discrimination; claim that trial court improperly

denied defendant’s motion for judgment notwithstanding verdict; whether plain-
tiff established prima facie case of pregnancy discrimination; whether defend-
ant’s proffered reason for terminating plaintiff’s employment was pretextual;
claim that there was insufficient evidence to support claim that termination of
employment was motivated by intentional discrimination; claim that trial court
miscalculated plaintiff’s damages.

Scient Federal Credit Union v. Rabon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 264
Breach of credit card agreement; motion for summary judgment; motion to dismiss;

claim that trial court improperly granted plaintiff’s motion for summary judg-
ment; whether trial court properly concluded that there was no genuine issue of
material fact with respect to defendant’s liability and amount of damages; claim
that trial court improperly denied defendant’s motion to dismiss for lack of
personal jurisdiction; whether defendant waived claim of insufficiency of process
by failing to file motion to dismiss within thirty days of filing appearance as
required by applicable rule of practice (§ 10-30).

Seder v. Errato. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 167
Dissolution of marriage; claim that trial court erred in failing to enforce parties’

alleged prenuptial agreement; whether defendant failed to prove contents of pre-
nuptial agreement; claim that trial court improperly ordered defendant to pay
attorney’s fees to plaintiff.

Sitar v. Syferlock Technology Corp.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 406
Breach of employment contract; failure to pay wages pursuant to statute (§ 31-72);

whether trial court erred in finding that there was no bad faith, arbitrariness,
or unreasonableness on part of defendant to support award of double damages
and attorney’s fees with respect to plaintiffs’ claims for failure to pay wages
pursuant to § 31-72; whether trial court abused its discretion in not awarding
prejudgment interest pursuant to statute (§ 37-3a (a)).
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Stanley v. Woodard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127
Probate appeal; motion to open and vacate judgment; claim that trial court abused its

discretion in denying plaintiff’s motion to open and vacate judgment of dismissal.
State v. Gerald J. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 631

Sexual assault in first degree; risk of injury to child; death of defendant during
pendency of appeal; dismissal of appeal as moot.

State v. Goode . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 465
Assault of public safety personnel; whether trial court abused its discretion in deny-

ing defendant’s request for new counsel; whether trial court abused its discretion
in denying defendant’s request to have his restraints removed during trial;
whether trial court erred by not inquiring into potential conflict of interest
between defendant and his counsel.

State v. Schlosser . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 143
Violation of probation; unpreserved claim that trial court violated defendant’s due

process rights by failing to advise him of his right to maintain denial of his
violation of probation; whether defendant’s admissions to violation of probation
were made knowingly and voluntarily.

State v. Tony O. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 496
Robbery in third degree; unlawful restraint in first degree; assault in third degree;

persistent felony offender; persistent offender; whether evidence was sufficient
to support jury’s finding that defendant seized wife’s handbag in course of com-
mitting larceny, as required for conviction of robbery in third degree; whether
evidence was sufficient to support conviction of unlawful restraint in first degree;
claim that evidence was insufficient to support jury’s findings that defendant
restrained his wife during physical altercation and exposed her to substantial
risk of physical injury; whether trial court improperly admitted wife’s statement
to police officer as spontaneous utterance under applicable provision (§ 8-3 (2))
of Connecticut Code of Evidence; unpreserved claim that defendant’s right to
confrontation was violated because he never was afforded opportunity to cross-
examine wife about her statement to police officer.

Tatum v. Commissioner of Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42
Habeas corpus; ineffective assistance of counsel; res judicata; claim that habeas court

improperly dismissed counts of habeas petition alleging ineffective assistance
of trial counsel, appellate counsel, and first habeas counsel on basis of res judicata;
claim that habeas court improperly determined that State v. Guilbert (306 Conn.
218) and State v. Dickson (322 Conn. 410) did not apply retroactively on collateral
review to identification claims raised in habeas petition; claim that habeas court
improperly denied count of habeas petition that alleged ineffective assistance
against third habeas counsel.

Tolland Meetinghouse Commons, LLC v. CXF Tolland, LLC. . . . . . . . . . . . . . . . . . 1
Breach of contract; breach of guaranty agreement; whether trial court properly

granted plaintiff’s motion for summary judgment; adoption of trial court’s memo-
randum of decision as proper statement of facts and applicable law on issues.

Townsend v. Librandi (Memorandum Decision). . . . . . . . . . . . . . . . . . . . . . . . . 902
Trakhtenberg v. Trakhtenberg (Memorandum Decision) . . . . . . . . . . . . . . . . . . . . 904
U.S. Bank National Assn. v. J & M Holdings, LLC (Memorandum Decision) . . . . . . . . 902
Wethersfield v. Eser . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 537

Animal neglect; petition filed pursuant to applicable statute (§ 22-329a) seeking
custody in favor of plaintiff town of animals taken from defendant that allegedly
were neglected and/or cruelly treated; claim that this court should have granted
plaintiff’s motion to dismiss appeal as moot because there was no practical relief
that this court could grant to defendant; claim that trial court erred in denying
defendant’s motion to dismiss plaintiff’s verified petition for lack of subject
matter jurisdiction because plaintiff failed to file petition within ninety-six
hours of taking custody of animals pursuant to § 22-329a (a); claim that defend-
ant’s right to procedural due process under fourteenth amendment to United
States constitution was violated because plaintiff failed to file verified petition
within ninety-six hours of taking custody of animals pursuant to § 22-329a (a)
and hearing was not held within fourteen days as required by § 22-329a (d).

Williams v. Lawrence + Memorial Hospital, Inc. . . . . . . . . . . . . . . . . . . . . . . . . 610
Medical malpractice; learned treatise exception to rule against hearsay set forth in

provision (§ 8-3 (8)) of Connecticut Code of Evidence, discussed; whether trial
court abused its discretion by precluding admission of certain medical text
excerpts into evidence.
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Elgo, Moll and Pellegrino, Js.

Syllabus

The defendants, an employer and its third-party administrator appealed to
this court from the decision of the Compensation Review Board, which
reversed in part the Workers’ Compensation Commissioner’s decision
approving a form 36 filed by the defendants. During the course of his
employment as a custodian, the plaintiff sustained a compensable injury
and entered into two voluntary agreements with his employer. The
plaintiff thereafter sustained another injury and two voluntary agree-
ments were approved with respect to that injury. Subsequently, the
defendants filed a form 36 seeking to discontinue or to reduce the
plaintiff’s workers’ compensation benefits, asserting that the plaintiff
had a work capacity and had reached maximum medical improvement.
After formal hearings on the form 36 and on the plaintiff’s entitlement to
total disability benefits pursuant to statute (§ 31-307), the commissioner
approved the form 36. The plaintiff appealed to the board, claiming inter
alia, that the commissioner incorrectly concluded that further medical
care of his compensable injuries would be palliative when that issue
was not noticed for or litigated during the formal hearings. The plaintiff
further claimed that the commissioner applied an improper standard in
determining that his current disability was the result of preexisting,
noncompensable injuries and, thus, not compensable under § 31-307.
The board concluded that substantial evidence supported the commis-
sioner’s decision approving the form 36. The board, however, stated
that it was persuaded that the manner in which the commissioner

1
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addressed this evidence impaired the plaintiff’s right to a fair hearing.
Accordingly, the board vacated the majority of the commissioner’s con-
clusions and remanded the matter for further proceedings. The board
subsequently denied the plaintiff’s motion for articulation or reconsider-
ation in which he argued that a de novo trial before a different commis-
sioner was required on remand, and the plaintiff filed a separate appeal
to this court. Held:

1. The defendants could not prevail on their claims that the board improperly
reversed in part the commissioner’s decision approving their form 36:

a. The defendants’ claim that the board misconstrued the commissioner’s
decision regarding the plaintiff’s claim for § 31-307 benefits and in
remanding the attendant issues for further proceedings was unavailing;
the defendants’ contention that the commissioner found that the plaintiff
had a work capacity was belied by the commissioner’s decision because,
although the commissioner noted that certain physicians had opined
that the plaintiff had a work capacity, the commissioner neither indicated
that she deemed those opinions to be credible nor made a finding that
the plaintiff had a work capacity, the board could not have affirmed the
commissioner’s decision on the basis of a finding that the commissioner
never made, and the board correctly concluded that the commissioner
determined that the plaintiff remained totally disabled as a result of
preexisting, noncompensable injuries.
b. The board did not err in vacating the commissioner’s conclusions as
to the issue of further medical care for the plaintiff’s work-related injuries
and remanding that issue for further proceedings on the ground that the
parties did not receive notice and an opportunity to present argument
and evidence on that issue: the defendants conceded that the question
of whether the plaintiff required further medical care was not at issue
during the formal hearings; moreover, contrary to the defendant’s con-
tention, this court did not construe the commissioner’s determination
regarding further medical care as reinforcing her finding that the plaintiff
had reached maximum medical improvement, rather, this determination
implicated the issue of whether further medical care was reasonable or
necessary, which was not at issue before the commissioner; furthermore,
if the parties agree that the issue of further medical care is not germane
to the proceedings and decline to litigate it, they may alert the commis-
sioner in order to remove the issue from consideration on remand.

2. The plaintiff could not prevail on his claim that the board improperly
denied his motion for articulation or reconsideration in violation of
statute (§ 51-183c): the plaintiff’s claim that the board violated § 51-
183c by denying his request for an order that the issues that the board
remanded be tried de novo before a different commissioner was untena-
ble because § 51-183c applies only to judges, § 51-183c does not apply
in the workers’ compensation forum, and this court declined to extend
the policy underpinning § 51-183c to workers’ compensation proceed-
ings.

Argued November 18, 2021—officially released April 26, 2022
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Procedural History

Appeal from the decision of the Workers’ Compensa-
tion Commissioner for the Seventh District finding,
inter alia, that the plaintiff had reached maximum medi-
cal improvement with respect to his claim for certain
workers’ compensation benefits, brought to the Com-
pensation Review Board, which reversed in part the
commissioner’s decision and remanded the case for
further proceedings; thereafter, the board denied the
plaintiff’s motion for articulation or reconsideration,
and the plaintiff and the defendants filed separate
appeals to this court. Affirmed.

Daniel A. Benjamin, for the appellant in Docket No.
AC 44488 and for the appellee in Docket No. AC 44409
(plaintiff).

Scott Wilson Williams, for the appellants in Docket
No. AC 44409 and for the appellees in Docket No. AC
44488 (defendants).

Opinion

MOLL, J. In this workers’ compensation dispute, the
plaintiff, James Arrico, and the defendants, the Board
of Education of the City of Stamford (city) and PMA
Management Corporation of New England,1 each appeal
from separate decisions of the Compensation Review
Board (board).2 In Docket No. AC 44409, the defendants
appeal from the decision of the board reversing in part
the decision of the Workers’ Compensation Commis-
sioner for the Seventh District (commissioner) of the
Workers’ Compensation Commission approving a form

1 PMA Management Corporation of New England is a third-party adminis-
trator for the city.

2 The two appeals, although not consolidated, were heard together at oral
argument before this court pursuant to an order from this court.
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363 that the defendants filed.4 The board vacated the
majority of the commissioner’s conclusions in her deci-
sion approving the form 36 and remanded the matter
to the commissioner for further proceedings on several
issues. On appeal, the defendants claim that the board
(1) misconstrued the commissioner’s decision as
including a finding that the plaintiff was totally disabled
as a result of preexisting, noncompensable injuries, (2)
failed to affirm the commissioner’s decision on the basis
of her purported finding, as supported by sufficient
evidence, that the plaintiff had a work capacity, and
(3) misconstrued the commissioner’s conclusion that
further medical care of the plaintiff’s compensable
injuries was palliative. In Docket No. AC 44488, the
plaintiff appeals from the decision of the board denying
his motion for articulation or reconsideration vis-à-vis
its ruling on the commissioner’s decision approving the
form 36. On appeal, the plaintiff claims that the board
improperly denied his request for an order that the
matter be remanded to a different commissioner for a
de novo trial. We affirm the decisions of the board.

3 ‘‘ ‘A [f]orm 36 is a notice to the compensation commissioner and the
[plaintiff] of the intention of the employer and its insurer to discontinue [or
reduce] compensation payments. The filing of this notice and its approval
by the commissioner are required by statute in order properly to discontinue
[or reduce] payments.’ . . . Brinson v. Finlay Bros. Printing Co., 77 Conn.
App. 319, 320 n.1, 823 A.2d 1223 (2003); General Statutes § 31-296 (a).’’
Rivera v. Patient Care of Connecticut, 188 Conn. App. 203, 204 n.1, 204
A.3d 761 (2019).

4 We note that General Statutes (Supp. 2022) § 31-275d (a) (1), effective
as of October 1, 2021, provides in relevant part that ‘‘[w]herever the words
‘workers’ compensation commissioner’, ‘compensation commissioner’ or
‘commissioner’ are used to denote a workers’ compensation commissioner
in [several enumerated] sections of the general statutes, [including sections
contained in the Workers’ Compensation Act, § 31-275 et seq.] the words
‘administrative law judge’ shall be substituted in lieu thereof . . . .’’

As all events underlying this appeal occurred prior to October 1, 2021,
we will refer to the workers’ compensation commissioner who approved
the defendants’ form 36 in this matter as the commissioner, and all statutory
references herein are to the 2021 revision of the statutes.



Page 95ACONNECTICUT LAW JOURNALApril 26, 2022

212 Conn. App. 1 APRIL, 2022 5

Arrico v. Board of Education

The following facts, which are not in dispute, and
procedural history are relevant to our resolution of
these appeals. At all relevant times, the plaintiff was
employed by the city as a custodian. On July 21, 2008,
during the course of his employment, the plaintiff sus-
tained a compensable back injury (2008 injury). Two
voluntary agreements5 were approved in 2016, which
established a 16 percent permanent partial disability
rating as to the plaintiff’s back with a September 30,
2016 maximum medical improvement date.6 On Febru-
ary 10, 2017, during the course of his employment, the
plaintiff sustained another compensable back injury
when he fractured his sacrum while lifting a table (2017
injury). Two voluntary agreements were approved in
August, 2017, in relation to the 2017 injury.

On February 28, 2018, the defendants filed a form
36 seeking to discontinue or to reduce the plaintiff’s
workers’ compensation benefits. Relying on a report
dated February 20, 2018, by Stuart Belkin, an orthopedic
surgeon who had examined the plaintiff, the defendants
asserted that the plaintiff had a work capacity and had
reached maximum medical improvement with an addi-
tional 5 percent permanent partial disability rating as
to his back. On March 5, 2018, the plaintiff filed an

5 See General Statutes § 31-296 (a), which provides in relevant part: ‘‘If
an employer and an injured employee . . . reach an agreement in regard
to compensation, such agreement shall be submitted in writing to the com-
missioner by the employer with a statement of the time, place and nature
of the injury upon which it is based; and, if such commissioner finds such
agreement to conform to the provisions of this chapter in every regard, the
commissioner shall so approve it. A copy of the agreement, with a statement
of the commissioner’s approval, shall be delivered to each of the parties
and thereafter it shall be as binding upon both parties as an award by the
commissioner. . . .’’

6 ‘‘Maximum medical improvement is that time when there is no reasonable
prognosis for complete or partial cure and no improvement in the physical
condition or appearance of the injured body member can be reasonably
made.’’ Cappellino v. Cheshire, 27 Conn. App. 699, 703 n.2, 608 A.2d 1185
(1992), aff’d, 226 Conn. 569, 628 A.2d 595 (1993).
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objection to the form 36. On September 7, 2018, follow-
ing an informal hearing, the form 36 was approved.

Formal hearings on the form 36 were held on Decem-
ber 12, 2018, and January 29, 2019.7 The commissioner
(1) heard testimony from the plaintiff and his wife and
(2) admitted exhibits, including medical records, into
evidence. During the January 29, 2019 formal hearing,
in response to a request by the plaintiff’s counsel, the
commissioner stated that the notice issued in relation
to the formal hearings listed two disputed issues: (1)
the form 36 filed by the defendants pursuant to General
Statutes § 31-296; and (2) the plaintiff’s entitlement to
total disability benefits pursuant to General Statutes
§ 31-307.8

On August 20, 2019, the commissioner issued a de
novo ruling approving the form 36. As summarized by
the board, the commissioner set forth the following
relevant facts and overview of the evidence. ‘‘[The com-
missioner] noted that the [plaintiff] had sustained two
different back injuries; the first occurred on July 21,
2008, at the L4 level and the second injury on February

7 An employee who objects to a form 36 may request an informal hearing.
See General Statutes § 31-296 (b); Passalugo v. Guida-Seibert Dairy Co.,
149 Conn. App. 478, 486, 91 A.3d 475 (2014). ‘‘While evidence is not taken
at an informal hearing . . . the employer/insurer has the burden of proof
and must submit documents . . . in support of the discontinuance or reduc-
tion. Thereafter, the burden shifts to the injured worker who should be
prepared to present competent medical evidence (usually by medical
reports) that support the contest of the [f]orm 36. The [commissioner] will
weigh the evidence and either approve or disallow the discontinuance or
reduction. . . . [A] commissioner’s initial ruling on a [f]orm 36 may be
challenged at a subsequent formal [evidentiary] hearing, at which the previ-
ous ruling has no precedential weight. The issue is tried de novo.’’ (Citation
omitted; emphasis omitted; internal quotation marks omitted.) Passalugo
v. Guida-Seibert Dairy Co., supra, 486–87.

8 General Statutes § 31-307 (a) provides in relevant part: ‘‘If any injury for
which compensation is provided under the provisions of this chapter results
in total incapacity to work, the injured employee shall be paid a weekly
compensation equal to seventy-five per cent of the injured employee’s aver-
age weekly earnings as of the date of the injury . . . .’’
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10, 2017, when [he] fractured his sacrum lifting a table.
. . . The commissioner also noted the numerous ail-
ments unrelated to his work injury the [plaintiff] suf-
fered from during the period between [the 2008 injury
and the 2017 injury], which included colitis, essential
hypertension, seizures and epilepsy, and spinal steno-
sis. [The commissioner] noted that one of the [plain-
tiff’s] treaters, Vincent R. Carlesi . . . had diagnosed
him in 2008 with a history of chronic low back pain
which radiates into his buttocks and down his left lower
extremity. An MRI in 2008 noted [among other ailments]
‘degenerative disc narrowing at the L4-L5 level . . . .’
The commissioner noted the [plaintiff] chose not to
undergo surgery at that time and opted for pain manage-
ment. . . .

‘‘Carlesi examined the [plaintiff] on March 7, 2017,
and diagnosed him with lumbar radiculopathy and lum-
bar spinal stenosis. Carlesi noted the [plaintiff’s] medi-
cal history included colitis, ulcerative colitis, disc dis-
ease, degenerative joint disease, and that he is currently
an ‘every day smoker.’ . . . Carlesi also noted that the
[plaintiff’s] prior treatment had included the use of a
number of steroids. . . .

‘‘The [defendants] had their expert, [Belkin], examine
the [plaintiff] on February 20, 2018. Belkin found the
[plaintiff] had reached maximum medical improvement
. . . with a 5 percent permanent partial disability of
the lumbar spine, independent of any previous impair-
ment. . . .

‘‘On March 12, 2018, Carlesi sent a letter to [the plain-
tiff’s] counsel stating that the [plaintiff’s] 2017 injury
had ‘exacerbated his underlying pain and that he has
been incapable of returning to work due to the severity
of his pain. He is unable to ambulate without a cane
and he has severe pain [from his] back radiating [into]
both lower extremities. [His] pain worsens with activity,
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[and there is a] significant decrease in [his] ability to
lift, bend, and carry anything at this point in time. [He]
is unable to perform most of his activities of daily living
and pretty much rests in a recliner or in a [bed]. He
lacks physical endurance and frequently awakens from
sleep due to pain.’ . . .

‘‘Carlesi deemed the [plaintiff] totally disabled from
all work activities as a result of the progressive degener-
ative disc disease, lumbar spinal stenosis, and sacral
insufficiency fractures. He did agree the [plaintiff] was
at [maximum medical improvement] and assigned an
11 percent permanent partial disability rating of the
lumbar spine. On March 20, 2018, Carlesi further
assessed the [plaintiff] as to his pain level and medica-
tion use, and noted the [plaintiff] was using a cane
and was unable to return to work. Carlesi’s notes also
indicate the [plaintiff] suffered from a number of diges-
tive system ailments.

‘‘A commissioner’s examination was performed by
Michael F. Karnasiewicz . . . on June 28, 2018.9 Karna-
siewicz opined that the [plaintiff] had reached [maxi-
mum medical improvement] from the 2017 injury and
had sustained a 5 percent additional permanent disabil-
ity to his sacral spine from the incident, and that the

9 See General Statutes § 31-294f (a), which provides: ‘‘An injured employee
shall submit himself to examination by a reputable practicing physician or
surgeon, at any time while claiming or receiving compensation, upon the
reasonable request of the employer or at the direction of the commissioner.
The examination shall be performed to determine the nature of the injury
and the incapacity resulting from the injury. The physician or surgeon shall
be selected by the employer from an approved list of physicians and surgeons
prepared by the chairman of the Workers’ Compensation Commission and
shall be paid by the employer. At any examination requested by the employer
or directed by the commissioner under this section, the injured employee
shall be allowed to have in attendance any reputable practicing physician
or surgeon that the employee obtains and pays for himself. The employee
shall submit to all other physical examinations as required by this chapter.
The refusal of an injured employee to submit himself to a reasonable exami-
nation under this section shall suspend his right to compensation during
such refusal.’’
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[plaintiff] had a sedentary work capacity. The commis-
sioner noted these other opinions from [Karnasiewicz]:

‘‘a. The [plaintiff’s] underlying spinal stenosis was
probably aggravated by the injury of February 10, 2017,
and is causing the radiculopathy the [plaintiff] is experi-
encing. . . .

‘‘b. The [plaintiff’s] need for treatment is multifacto-
rial in that both the [2008 injury] and the [2017 injury]
were ‘substantial factors’ in the production of the [plain-
tiff’s] need for treatment. . . .

‘‘c. Other factors complicating the [plaintiff’s] current
inability to work are ulcerative colitis, acid reflux and
seizure disorder. He also has poor concentration skills
and a slowed thought process. He is an ‘easy’ bruiser
and bleeder and has unspecified difficulty with his
immune system. He uses a cane for ambulation, his
ankle reflexes are absent bilaterally with diminished
sensation bilaterally in both of his feet. . . .

‘‘d. Between the [plaintiff’s] first injury in 2008 and
his second injury in 2017, his diagnostics reveal a steady
worsening of his stenotic condition. In addition, an EMG
study with [another physician] shows multiple level
radiculopathy consistent with spinal stenosis.

‘‘e. [Karnasiewicz] gives the [plaintiff] a sedentary
work capacity and recommends that the [plaintiff] be
reevaluated by [Scott Simon, a neurosurgeon] for
decompressive surgery in the treatment of his bilateral
pain. . . .

‘‘The [plaintiff] continued to treat for his ailments
with Carlesi who [i]n July . . . 2018, examined him
and noted he ‘continues to experience chronic lower
back pain, sacral pain and radicular pain in both lower
extremities associated numbness, tingling and pins and
needles in his feet.’ . . . Carlesi said the [plaintiff] was
a surgical candidate for either a lumbar laminectomy
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and decompression surgery to treat the spinal stenosis
or a spinal cord stimulator trial for pain relief. He also
opined that the [plaintiff] was still disabled. . . .

‘‘Belkin was deposed on December 5, 2018, and dis-
cussed his prior February, 2018 examination and his
review of the [the plaintiff’s] medical records. He noted
the [plaintiff] had a bilateral sacral fracture on February
10, 2017, and needed no additional treatment as of Feb-
ruary, 2018. He deemed the [plaintiff] at [maximum
medical improvement] with a 5 percent permanent par-
tial disability rating in addition to any previous rating.
He opined that the [plaintiff] could return to work as
a custodian based solely on his lumbar spine condition
‘but that any current disability at the time [he] examined
[the plaintiff] was as a result of [the plaintiff’s] [preex-
isting] chronic spinal problems,’ which he testified were
‘diffuse degenerative disc disease and spinal stenosis of
the lumbar spine.’ . . . He agreed with Karnasiewicz’
opinions as to the [plaintiff’s] level of permanency and
having a sedentary work capacity. He was more equivo-
cal on [an opinion by Simon] that the [plaintiff] was
disabled from work, deeming it ‘possible.’ Belkin opined
the [plaintiff’s] comorbidities are not germane to his
orthopedic examination and he did not unequivocally
agree that the [plaintiff’s] comorbidities and medication
regime would necessarily preclude any form of work
status for the [plaintiff]. He did not believe the [plain-
tiff’s] spinal stenosis had necessarily worsened and
opined the [plaintiff’s] sacral fractures should have
healed.’’10 (Citations omitted; footnote added; footnote
omitted.)

On the basis of the record, the commissioner con-
cluded that the plaintiff had ‘‘reached maximum medi-
cal improvement on his low back with an additional 5

10 The record contained additional medical evidence, which the commis-
sioner summarized in her decision. We need not detail that additional evi-
dence for purposes of this appeal.
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percent due on his sacrum. The combined permanent
partial disability rating from the 2008 [injury] and the
2017 [injury] is 21 percent to the low back.’’

The commissioner made the following additional con-
clusions. The commissioner rejected (1) Carlesi’s opin-
ion that the 2017 injury ‘‘had aggravated the plaintiff’s
underlying pain’’ and (2) Karnasiewicz’ opinion that
the plaintiff’s ‘‘underlying spinal stenosis was ‘probably
aggravated’ by the [2017 injury] and is causing the radi-
culopathy the [plaintiff] is experiencing and the need
for treatment of [the] same.’’ The commissioner rejected
those opinions because (1) in 2008, Carlesi had reported
that the plaintiff had a ‘‘ ‘history of chronic back pain’ ’’
that radiated down his body ‘‘ ‘with associated numb-
ness and weakness,’ ’’ which ‘‘ ‘precluded him from work-
ing and performing his daily activities,’ ’’ (2) a 2008 MRI
revealed, among other ailments suffered by the plaintiff,
‘‘ ‘degenerative disc narrowing,’ ’’ (3) the plaintiff was a
daily smoker, and (4) the plaintiff had declined to
undergo surgery in 2008, opting to pursue conservative
care and accepting a 16 percent permanent partial dis-
ability rating as to his back.

With regard to the plaintiff’s decision to reject sur-
gery, the commissioner stated that, ‘‘[f]or eleven years,
the [plaintiff] has turned down the surgical option to
remediate his back condition, despite recommenda-
tions from his treating physicians to do this at an earlier
point in time. Now, due to the passage of time and the
[plaintiff’s] various non-work related [comorbidities],
some of which are progressively degenerative in nature
. . . he is no longer a surgical candidate. The [plaintiff]
is entitled to turn down recommended surgery and opt
for conservative or palliative care, however, he must
do so with the understanding that the [Workers’ Com-
pensation Act, General Statutes § 31-275 et seq.] was not
designed to cause the [defendants] to pay for palliative
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treatment in perpetuity, nor does it require the [defen-
dants] to pay indemnity benefits while the [plaintiff]
refuses reasonable and medically necessary surgery to
his back and/or while other, non-work related condi-
tions are interfering with the [plaintiff’s] ability to par-
ticipate in curative medical treatment for his work-
related low back injuries.’’

The commissioner then concluded that Belkin, Kar-
nasiewicz, and Carlesi all had determined that the plain-
tiff had reached maximum medical improvement with
respect to his back, which ‘‘signal[ed] to the parties and
to the commissioner that there is no further ‘curative’
treatment available to the [plaintiff].’’ The commis-
sioner further concluded that the plaintiff had been
out of work for a ‘‘protracted period of time’’ and that
‘‘[t]herapy designed to keep the employee at work or
to return him to work is curative,’’ whereas ‘‘[t]herapy
that does not return a claimant to work may be deemed
palliative and therefore not reasonable and necessary
medical care.’’ (Internal quotation marks omitted.)
Finally, the commissioner concluded that, ‘‘[t]o the
extent that the [plaintiff] remains totally disabled, it is
due to the various non-work related [comorbidities]
and the treatment for [the] same. Further treatment on
the [plaintiff’s] [work related] injuries to the low back
is palliative.’’

On September 3, 2019, the plaintiff filed a motion to
correct and a motion for reconsideration, both of which
the commissioner denied. On September 10, 2019, the
plaintiff filed a petition for review with the board.

On November 17, 2020, the board reversed in part
the commissioner’s decision approving the form 36. At
the outset of its decision, the board concluded that
there was substantial evidence supporting the commis-
sioner’s decision approving the form 36. Nevertheless,
the board was ‘‘persuaded by the [plaintiff] . . . that
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the manner in which the commissioner addressed this
evidence was sufficiently unorthodox as to impair his
right to a fair hearing based on established standards
in this forum.’’ Specifically, the plaintiff claimed, inter
alia, that the commissioner improperly (1) concluded
that further medical care of his compensable injuries
would be palliative when that issue was neither noticed
for, nor litigated, during the formal hearings and (2)
failed to apply the proper standard in determining that
his current disability was the result of preexisting, non-
compensable injuries and, thus, not compensable under
§ 31-307.

The board first addressed the commissioner’s conclu-
sions that further medical care of the plaintiff’s compen-
sable injuries was palliative, which the board construed
as implicating the question of whether further medical
care was reasonable or necessary pursuant to General
Statutes § 31-294d.11 The board concluded that further
medical care ‘‘was not an issue noticed for consider-
ation at the formal hearing[s]. [The board does] not
find the commissioner clearly presented this issue as
a matter for consideration when she commenced the
formal hearing[s].’’ Observing that the question of
whether medical care satisfies the ‘‘reasonable or neces-
sary’’ standard set forth in § 31-294d is a question of
fact, the board concluded that due process required
the parties to be afforded an opportunity to present

11 General Statutes § 31-294d (a) (1) provides in relevant part: ‘‘The
employer, as soon as the employer has knowledge of an injury, shall provide
a competent physician, surgeon or advanced practice registered nurse to
attend the injured employee and, in addition, shall furnish any medical and
surgical aid or hospital and nursing service, including medical rehabilitation
services and prescription drugs, as the physician, or advanced practice
registered nurse surgeon deems reasonable or necessary. . . .’’

We note that § 31-294d (a) (1) was amended by No. 21-196, § 56, of the
2021 Public Acts by adding references to physician assistants and making
a technical change. That amendment has no bearing on the merits of this
appeal. For purposes of clarity, we refer to the current revision of the statute.
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argument and evidence on that issue. Additionally, the
board rejected an argument by the defendants that the
commissioner’s finding that the plaintiff had reached
maximum medical improvement vis-à-vis the 2017 injury
necessitated a determination that further medical care
was palliative, particularly as the defendants had cited
no authority to support their argument. Accordingly,
the board vacated the commissioner’s conclusions as
to further medical care12 and remanded the issue of
‘‘whether further medical care for the [plaintiff] is rea-
sonable or necessary’’ to the commissioner for further
proceedings.

The board next considered whether the commis-
sioner had applied the proper standard in determining
that the plaintiff’s disability was the consequence of
preexisting, noncompensable injuries and, therefore,
not compensable under § 31-307. First, the board con-
cluded that the commissioner’s ruling was predicated
on ‘‘conjecture, speculation or surmise.’’ (Internal quo-
tation marks omitted.) The board observed that, in
rejecting Karnasiewicz’ opinion that the 2017 injury had
‘‘probably aggravated’’ the plaintiff’s underlying spinal
stenosis and was causing his radiculopathy, the com-
missioner relied on Carlesi’s opinion, rendered in 2008,
that the plaintiff was suffering from chronic back ail-
ments. Although the board remarked that it had ‘‘fre-
quently affirmed a trial commissioner who found a treat-
ing physician or a respondent’s examiner more
persuasive than a commissioner’s examiner,’’ it stated
that the commissioners in such cases had (1) relied
on medical examinations contemporaneous with the
compensable injuries at issue and (2) explained in detail
why other medical examiners were more credible or
persuasive than the commissioner’s examiner. In con-
trast, the board noted, the commissioner did not assess

12 More specifically, the board vacated the commissioner’s conclusions
set forth in paragraphs G, H, and I of her decision approving the form 36.
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the relative credibility or persuasiveness of the medical
examiners in the present case. The board continued:
‘‘Moreover, the rationale for [the commissioner’s] deci-
sion is based on an old examination [by Carlesi], the
failure of the [plaintiff] to seek surgery, and the lapse
of time . . . . Had the commissioner cited a medical
witness who stated this point, [the board] would find
the ruling sustainable. The ruling does not cite such
evidence, however.’’13 (Citation omitted.)

The board then explained that, in situations where a
claimant suffers from both a compensable and a non-
compensable injury, the claimant must demonstrate
that his or her compensable injury ‘‘was a substantial
factor in the claimed disability.’’ (Internal quotation
marks omitted.) The board cited decisions in which
trial commissioners had resolved similar claims, stating
that ‘‘[i]n all of those cases [the board] could ascertain
the manner in which the trial commissioners reached
their conclusions, which was by weighing the probative
value of conflicting contemporaneous opinions.’’ The
board concluded that the commissioner improperly
failed to identify ‘‘the specific expert witness or wit-
nesses who offered recent testimony supportive of the
result in this case. In the absence of the commissioner
stating this specifically in the text of the ruling, [the
board] cannot, as an appellate panel, sustain the conclu-
sion[s] reached [in the commissioner’s decision].’’
Accordingly, the board vacated the commissioner’s con-
clusions concerning the plaintiff’s claim for § 31-307
benefits14 and remanded ‘‘the issues of whether the

13 The board also determined that the opinion of Belkin, the defendants’
medical examiner, did not salvage the commissioner’s ruling because (1)
Belkin testified at his deposition that he did not ‘‘ ‘unequivocally agree’ ’’
that the plaintiff’s comorbidities and medications necessarily precluded
‘‘ ‘any form of work status’ ’’ for the plaintiff and, in any event, (2) the
commissioner did not assess Belkin’s credibility and persuasiveness in rela-
tion to the other examiners.

14 More specifically, the board vacated the commissioner’s conclusions
set forth in paragraphs D, E, and F of her decision approving the form 36.
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[plaintiff] is totally disabled [and] whether the [plain-
tiff’s] disability was caused by a compensable injury’’
to the commissioner for further proceedings. The board
affirmed the commissioner’s decision only insofar as
she concluded that the plaintiff had reached maximum
medical improvement with a combined 21 percent per-
manent partial disability rating as to his back, which
the parties did not contest. Thereafter, the defendants
appealed from the decision of the board (AC 44409).

On November 25, 2020, the plaintiff filed a motion for
articulation or reconsideration. The plaintiff asserted
that the board had concluded that the facts found by
the commissioner were incorrect and lacked a sufficient
evidentiary foundation, such that a de novo trial was
required before a different commissioner on remand.
Accordingly, the plaintiff requested that the board issue
an order to that effect. On December 2, 2020, the defen-
dants filed a response arguing that any additional formal
hearings on remand should be held by the commis-
sioner.

On December 23, 2020, the board denied the plaintiff’s
motion for articulation or reconsideration. In doing so,
the board stated that, in its November 17, 2020 decision,
it had ‘‘remand[ed] the [commissioner’s decision] back
to the . . . commissioner for findings consistent with
the appropriate standard of causation . . . .’’ The
board then reviewed this court’s opinion in Fantasia
v. Milford Fastening Systems, 86 Conn. App. 270, 860
A.2d 779 (2004), cert. denied, 272 Conn. 919, 866 A.2d
1286 (2005), which the plaintiff had cited in support of
his motion, and deemed it to be distinguishable. In
addition, the board noted that, following Fantasia, it
had ‘‘often ordered remands of decisions back to the
original trial commissioners with direction to rule based
on the appropriate legal standards. . . . [The board]
find[s] no compelling reason not to do so likewise in
this case.’’ (Citation omitted.)
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The board also cited the precept of administrative
economy in denying the plaintiff’s motion, stating that
it had ‘‘vacated various conclusions from the commis-
sioner’s [decision approving the form 36] as either not
having been litigated between the parties or having been
based on the application of an erroneous standard of
law. The issues which were litigated have already
involved the submission of a great deal of testimony
and documentary evidence and [the board] believe[s]
that a de novo hearing would result in substantial delay
and redundancy. Permitting the . . . commissioner
familiar with the record to rule on this record serves
the purpose of administrative economy.’’ Thereafter,
the plaintiff appealed from the board’s denial of his
motion (AC 44488).

I

AC 44409

In AC 44409, the defendants appeal from the board’s
November 17, 2020 decision reversing in part the com-
missioner’s decision approving their form 36 and
remanding the matter for further proceedings as to the
issues of total disability and further medical care. The
defendants raise three distinct claims on appeal, two
of which are interrelated. First, the defendants assert
that the board (1) misconstrued the commissioner’s
decision to include a finding that the plaintiff was totally
disabled as a result of preexisting, noncompensable
injuries and (2) failed to affirm the commissioner’s deci-
sion on the basis of her purported finding that the plain-
tiff had a work capacity, which the defendants maintain
was supported by sufficient evidence. Second, the defen-
dants contend that the board misconstrued the commis-
sioner’s conclusion that further medical care of the
plaintiff’s compensable injuries was palliative. These
claims are unavailing.
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‘‘The standard of review in workers’ compensation
appeals is well established. When the decision of a
commissioner is appealed to the board, the board is
obligated to hear the appeal on the record of the hearing
before the commissioner and not to retry the facts. . . .
The commissioner has the power and duty, as the trier
of fact, to determine the facts. . . . The conclusions
drawn by [the commissioner] from the facts found must
stand unless they result from an incorrect application
of the law to the subordinate facts or from an inference
illegally or unreasonably drawn from them. . . .

‘‘[O]n review of the commissioner’s findings, the
[board] does not retry the facts nor hear evidence. It
considers no evidence other than that certified to it by
the commissioner, and then for the limited purpose
of determining whether or not the finding should be
corrected, or whether there was any evidence to sup-
port in law the conclusions reached. It cannot review
the conclusions of the commissioner when these depend
upon the weight of the evidence and the credibility of
witnesses. . . . Our scope of review of the actions of
the board is similarly limited. . . . The role of this
court is to determine whether the . . . [board’s] deci-
sion results from an incorrect application of the law to
the subordinate facts or from an inference illegally or
unreasonably drawn from them.’’ (Citation omitted;
internal quotation marks omitted.) Ayna v. Graebel/CT
Movers, Inc., 133 Conn. App. 65, 69–70, 33 A.3d 832,
cert. denied, 304 Conn. 905, 38 A.3d 1201 (2012).

A

The defendants first claim that the board, in vacating
the commissioner’s conclusions made in connection
with her rejection of the plaintiff’s claim for § 31-307
benefits and in remanding the total disability issues for
further proceedings, misconstrued the commissioner’s
decision vis-à-vis her conclusion that, ‘‘[t]o the extent
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that the [plaintiff] remains totally disabled, it is due to
the various non-work related [comorbidities] and the
treatment for [the] same.’’ The defendants assert that
the commissioner found that the plaintiff had a work
capacity and that there was sufficient evidence in the
record supporting that purported finding, such that the
board should have affirmed the commissioner’s deci-
sion as to the same. The defendants further maintain
that the commissioner did not find that the plaintiff
was totally disabled because of his non-work related
comorbidities, instead positing that the commissioner’s
statements regarding the plaintiff’s disability consti-
tuted ‘‘extraneous language, or dicta . . . .’’ We dis-
agree.

First, the defendants’ contention that the commis-
sioner found that the plaintiff had a work capacity is
belied by the commissioner’s decision. Although the
commissioner, in summarizing the evidence in the
record, noted that certain physicians had opined that
the plaintiff had a work capacity, the commissioner
neither indicated that she deemed those opinions to be
credible nor made a finding, express or implied, that
the plaintiff had a work capacity. The board could not
have affirmed the commissioner’s decision on the basis
of a finding that the commissioner never made. Thus,
whether the record contained sufficient evidence to
support a finding that the plaintiff had a work capacity
is of no moment.

Second, we agree with the board that the commis-
sioner made a determination that the plaintiff remained
totally disabled as a result of preexisting, noncompensa-
ble injuries. This determination was neither extraneous
nor stated in dicta as surmised by the defendants. One
of the issues before the commissioner was whether the
plaintiff was entitled to benefits pursuant to § 31-307.
‘‘[A] worker is entitled to total disability payments pur-
suant to . . . § 31-307 only when his injury results in
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a total incapacity to work, which [our Supreme Court
has] defined as the inability of the employee, because
of his injuries, to work at his customary calling or at any
other occupation which he might reasonably follow.’’
(Internal quotation marks omitted.) Bode v. Connecti-
cut Mason Contractors, The Learning Corridor, 130
Conn. App. 672, 679–80, 25 A.3d 687, cert. denied, 302
Conn. 942, 29 A.3d 467 (2011). Whether the plaintiff
was totally disabled and, if so, the cause of his total
disability, were questions for the commissioner to
resolve. The commissioner addressed these questions
in her decision, albeit improperly, as determined by
the board.

In sum, we reject the defendants’ claim that the board
committed error in vacating the commissioner’s conclu-
sions regarding the plaintiff’s claim for § 31-307 benefits
and in remanding the attendant issues for further pro-
ceedings.

B

The defendants next claim that the board, in vacating
the commissioner’s conclusions regarding further medi-
cal care and in remanding that issue for further proceed-
ings, misconstrued the commissioner’s determination
that ‘‘[f]urther treatment on the [plaintiff’s] [work
related] injuries to [his] low back is palliative.’’ The
defendants concede that the question of whether the
plaintiff required further medical care was not at issue
during the formal hearings; however, they contend that
the commissioner’s determination regarding further
medical care was made to support her finding that the
plaintiff had reached maximum medical improvement
as to the 2017 injury. In addition, the defendants main-
tain that, even if the board properly vacated the commis-
sioner’s conclusions as to further medical care, the
board improperly remanded that issue for further pro-
ceedings. We are not persuaded.
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General Statutes § 31-294d (a) (1) provides in relevant
part that ‘‘[t]he employer, as soon as the employer has
knowledge of an injury, shall provide a competent phy-
sician, surgeon or advanced practice registered nurse
to attend the injured employee and, in addition, shall
furnish any medical and surgical aid or hospital and
nursing service, including medical rehabilitation ser-
vices and prescription drugs, as the physician, or
advanced practice registered nurse surgeon deems rea-
sonable or necessary. . . .’’ (Emphasis added.) ‘‘ ‘Rea-
sonable or necessary medical care is that which is cura-
tive or remedial. Curative or remedial care is that which
seeks to repair the damage to health caused by the job
even if not enough health is restored to enable the
employee to return to work. Any therapy designed to
keep the employee at work or to return him to work
is curative. Similarly, any therapy designed to eliminate
pain so that the employee can work is curative. Finally,
any therapy which is life prolonging is curative.’ Bowen
v. Stanadyne, Inc., No. 232, CRB-1-83 (June 19, 1984).’’
Sellers v. Sellers Garage, Inc., 155 Conn. App. 635, 641
n.4, 110 A.3d 521 (2015). In contrast, ‘‘therapy that does
not return a claimant to work may be deemed palliative
and therefore not reasonable [or] necessary medical
care.’’ Jodlowski v. Stanley Works, No. 5609, CRB 6-10-
11 (November 16, 2011).

Mindful of this context, we turn to the defendants’
contention that the commissioner’s further medical
care determination merely supported her finding that
the plaintiff had reached maximum medical improve-
ment as to the 2017 injury. This argument is unavailing.
The defendants do not cite any authority, and we are
aware of none, underpinning the proposition that fur-
ther medical care of a compensable injury with respect
to which a claimant has reached maximum medical
improvement is palliative per se. In fact, the board has
issued decisions that undermine that notion. See, e.g.,
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DeFelippi v. Wal-Mart Stores, Inc., No. 4349, CRB 5-01-
1 (January 15, 2002) (rejecting argument that claimant’s
treatment was unnecessary and palliative after claimant
had reached maximum medical improvement); Flyer v.
Barrieau Moving & Storage, No. 3985, CRB 1-99-3
(April 18, 2000) (treatment was reasonable or necessary
following claimant reaching maximum medical improve-
ment); see also Liebel v. Stratford, No. 5070, CRB 4-
06-3 (May 17, 2007) (‘‘[o]nce a claimant has reached
maximum medical improvement, there is often a valid
ground to ask whether a physician’s course of treatment
is ‘reasonable [or] necessary’ within the meaning of
§ 31-294d’’ (emphasis added)). Thus, we do not construe
the commissioner’s further medical care determination
as reinforcing her finding that the plaintiff had reached
maximum medical improvement; rather, it implicated
the issue of whether further medical care was reason-
able or necessary pursuant to § 31-294d, which, as the
board concluded and as the defendants concede, was
not at issue before the commissioner. Accordingly, we
conclude that the board did not err in vacating the
commissioner’s conclusions as to the issue of further
medical care on the ground that the parties did not
receive notice and an opportunity to present argument
and evidence on that issue.

The defendants further assert that, even if vacating
the commissioner’s conclusions as to further medical
care was proper, the board should not have remanded
the issue for further proceedings because (1) further
medical care is not a current issue between the parties,
(2) no request for medical treatment has been denied,
and (3) the plaintiff is not precluded from seeking autho-
rization for further medical care. Under the circum-
stances of this case, we perceive no harm in the remand
order. Should both parties agree that the issue of further
medical care is not germane to the proceedings and
decline to litigate it, they may alert the commissioner
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of the same in order to remove the issue from consider-
ation on remand.15

In sum, we reject the defendants’ claim that the board
committed error in vacating the commissioner’s conclu-
sions regarding the issue of further medical care and
in remanding that issue for further proceedings.

II

AC 44488

In AC 44488, the plaintiff appeals from the board’s
denial of his motion for articulation or reconsideration.
The plaintiff contends that the board violated General
Statutes § 51-183c in denying his request for an order
that the issues remanded by the board in its November
17, 2020 decision be tried de novo before a different
commissioner. We disagree.

‘‘Whether a case should be remanded, and the scope
of that remand, presents questions to be determined by
the . . . board in the exercise of its sound discretion.’’
(Internal quotation marks omitted.) Fantasia v. Milford
Fastening Systems, supra, 86 Conn. App. 278. In the
present case, however, our resolution of the plaintiff’s
claim requires us to interpret § 51-183c, which invokes
our plenary review. Chase Home Finance, LLC v. Scrog-
gin, 194 Conn. App. 843, 851, 222 A.3d 1025 (2019).
‘‘The principles that govern statutory construction are
well established. When construing a statute, [o]ur fun-
damental objective is to ascertain and give effect to the
apparent intent of the legislature. . . . In other words,
we seek to determine, in a reasoned manner, the mean-
ing of the statutory language as applied to the facts
of [the] case, including the question of whether the

15 During oral argument before this court, the parties’ respective counsel
made comments suggesting that none of the parties believed that it was
necessary to pursue the issue of further medical care on remand.
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language actually does apply. . . . In seeking to deter-
mine that meaning, General Statutes § 1-2z directs us
first to consider the text of the statute itself and its
relationship to other statutes. If, after examining such
text and considering such relationship, the meaning of
such text is plain and unambiguous and does not yield
absurd or unworkable results, extratextual evidence of
the meaning of the statute shall not be considered. . . .
When a statute is not plain and unambiguous, we also
look for interpretive guidance to the legislative history
and circumstances surrounding its enactment, to the
legislative policy it was designed to implement, and to
its relationship to existing legislation and [common-
law] principles governing the same general subject mat-
ter . . . .’’ (Internal quotation marks omitted.) Id., 851–
52.

We first turn to the text of § 51-183c, which appears
in chapter 882 of the General Statutes governing the
Superior Court and provides: ‘‘No judge of any court
who tried a case without a jury in which a new trial is
granted, or in which the judgment is reversed by the
Supreme Court, may again try the case. No judge of
any court who presided over any jury trial, either in a
civil or criminal case, in which a new trial is granted,
may again preside at the trial of the case.’’

In light of the plain language of § 51-183c, the plain-
tiff’s argument that the board violated § 51-183c by
declining to remand the matter to a different commis-
sioner for a de novo trial is untenable. As our Supreme
Court has expressly recognized, ‘‘§ 51-183c, by its plain
terms, applies only to judges.’’ State v. AFSCME, Coun-
cil 4, Local 1565, 249 Conn. 474, 480, 732 A.2d 762
(1999). Moreover, ‘‘[o]ur Supreme Court, as well as this
court, have previously held that § 51-183c applies exclu-
sively to ‘trials’ and not to other types of adversarial
proceedings.’’ Chase Home Finance, LLC v. Scroggin,
supra, 194 Conn. App. 852. Put simply, § 51-183c has
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no applicability in the workers’ compensation forum.16

Insofar as the plaintiff invites this court to extend the
policy underpinning § 51-183c to workers’ compensa-
tion proceedings, we decline to do so. ‘‘We consistently
have acknowledged that the [Workers’ Compensation
Act, General Statutes § 31-275 et seq.] is an intricate
and comprehensive statutory scheme. . . . The com-
plex nature of the workers’ compensation system
requires that policy determinations should be left to
the legislature, not the judiciary.’’ (Internal quotation
marks omitted.) Salerno v. Lowe’s Home Improvement
Center, 198 Conn. App. 879, 884, 235 A.3d 537 (2020);
see also, e.g., State v. AFSCME, Council 4, Local 1565,
supra, 480 (declining to extend ‘‘legislative policy
embodied in . . . § 51-183c’’ to arbitration proceed-
ings); Board of Education v. East Haven Education
Assn., 66 Conn. App. 202, 215–16, 784 A.2d 958 (2001)
(same).

The plaintiff relies on Fantasia v. Milford Fastening
Systems, supra, 86 Conn. App. 270, to support his claim
that the board committed error in failing to remand the
matter to a different commissioner for a de novo trial.
In Fantasia, a workers’ compensation commissioner
awarded a claimant temporary partial disability benefits
but denied the claimant’s request for temporary total
disability benefits. Id., 275. On appeal, the board con-
cluded that the commissioner’s decision contained
inconsistent findings because the commissioner cred-
ited a physician’s opinion that the claimant was tempo-
rarily totally disabled but failed to award the claimant
temporary total disability benefits, and remanded the
matter to the original commissioner for an articulation.
Id., 276. On remand, the commissioner articulated that
he had awarded the claimant temporary total disability

16 The Workers’ Compensation Act, General Statutes § 31-275 et seq., con-
tained in chapter 568 of the General Statutes, has no provision that parallels
§ 51-183c.
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benefits. Id. The board later affirmed the articulation.
Id., 277.

On appeal following the board’s decision affirming
the articulation, this court concluded that (1) the board
properly exercised its discretion, pursuant to its statu-
tory authority, to remand the matter to the commis-
sioner for an articulation, (2) the board improperly
accepted the commissioner’s articulation because the
commissioner, rather than issuing an articulation in
compliance with the board’s remand order, made a new
finding and entered a new award for benefits, and (3)
the board should have remanded the matter to a differ-
ent commissioner for a formal hearing on the issue of
whether the claimant was entitled to temporary total
disability benefits. Id., 278–89. As to the third point,
this court determined that (1) ‘‘the board’s statutory
authority over appeals [pursuant to General Statutes
§ 31-301 (c)17] from decisions of commissioners includes
the authority to remand a case for a new hearing before
a different commissioner’’ and, (2) ‘‘when inconsistent
decisions by a trial commissioner would put the board
in the untenable position of retrying the facts, which it
may not do, the board may exercise its authority to
remand the case for a new hearing before a different
commissioner.’’ (Footnote added.) Id., 288–89. This court
further stated that ‘‘remanding th[e] case to the same
commissioner for a third decision would appear to be
a mere exercise in going through the motions [and]
the claimant would not emerge from these proceedings
with the feeling that he has had a meaningful day in
court. That is a result we seek to avoid.’’ (Internal quota-
tion marks omitted.) Id., 289.

17 General Statutes § 31-301 (c) provides in relevant part: ‘‘Upon the final
determination of the appeal by the [board], but no later than one year after
the date the appeal petition was filed, the [board] shall issue its decision,
affirming, modifying or reversing the decision of the commissioner. . . .’’
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The plaintiff’s reliance on Fantasia is misplaced.
Although Fantasia recognized that the board has statu-
tory authority to remand a matter to a different commis-
sioner for a new hearing, Fantasia does not compel
such a remand under the circumstances of this case.
In Fantasia, this court concluded that remanding the
case for a new hearing before a different commissioner
was the proper remedy when the original commissioner
had issued inconsistent decisions that had left the board
‘‘in the untenable position of retrying the facts, which
it may not do . . . .’’ Id. In the present case, the board
did not remand the matter to the commissioner to issue
an articulation, which would have created the possibil-
ity of the commissioner issuing two inconsistent deci-
sions; rather, the board reversed in part the commis-
sioner’s decision approving the form 36 and remanded
the matter to the commissioner to resolve several
issues. Because the portion of the commissioner’s deci-
sion reversed by the board is no longer effective, there
is no risk of the board being placed ‘‘in the untenable
position of retrying the facts’’ at this juncture. Id. In
addition, because this is the first remand to the commis-
sioner ordered by the board, it would be premature to
deem the board’s remand to the commissioner to be
‘‘a mere exercise in going through the motions’’ and to
anticipate ‘‘the claimant . . . not emerg[ing] from
these proceedings with the feeling that he has had a
meaningful day in court.’’ (Internal quotation marks
omitted.) Id. In short, Fantasia does not advance the
plaintiff’s claim.

The plaintiff also cites Cantoni v. Xerox Corp., 251
Conn. 153, 740 A.2d 796 (1999), in support of his claim.
In Cantoni, an employer and its insurer appealed from
the board’s decision reversing a workers’ compensation
commissioner’s dismissal of a workers’ compensation
claim with an attendant remand for a new hearing
before a different commissioner. Id., 155 and n.1. This
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court, in an unpublished order, dismissed the appeal
for lack of a final judgment. Id. After granting certiorari,
our Supreme Court affirmed this court’s judgment; id.,
154; concluding that the board’s decision ‘‘direct[ing] a
rehearing to be held before a commissioner other than
the one who originally heard the case does not raise a
colorable claim of jurisdiction and, therefore, is not an
appealable final judgment.’’ Id., 168.

In affirming this court’s judgment dismissing the
appeal in Cantoni, our Supreme Court rejected an argu-
ment by the employer and its insurer that the board
needed to have express statutory authority to remand
the matter to a different commissioner. Id., 166–67. Our
Supreme Court stated that, ‘‘[i]n light of the broad
authority conferred upon the . . . board by the terms
of § 31-301 (c), we are not persuaded that the legislature
intended to impose unstated limitations on the . . .
board’s discretion to order appropriately adjudicated
new hearings. Such an unstated limitation would be
difficult to reconcile with the provisions of . . . § 51-
183c . . . . Given the legislature’s expressed prefer-
ence that retrials not take place before the same judge
who previously tried the case, we decline to conclude,
without any supporting statutory evidence, that the leg-
islature intended, as a jurisdictional matter, to preclude,
in workers’ compensation cases, the very practice that
it endorsed in civil and criminal cases.’’ Id. Notably,
our Supreme Court did not state that § 51-183c applied
so as to require a remand to a different commissioner;
instead, it emphasized the absence of statutory author-
ity governing workers’ compensation proceedings that
precluded such a remand order. Id. Moreover, in later
rejecting a separate argument raised by the employer
and its insurer, our Supreme Court commented that
‘‘administrative convenience might often counsel in
favor of . . . a remand [to the original commissioner]
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. . . .’’18 Id., 167. Accordingly, Cantoni does not support
the plaintiff’s claim.19

In sum, we reject the plaintiff’s claim that the board
improperly denied his motion for articulation or recon-
sideration, in which he requested an order that the
issues remanded by the board in its November 17, 2020
decision be tried de novo before a different commis-
sioner.

The decisions of the Compensation Review Board
are affirmed.

In this opinion the other judges concurred.

18 In denying the plaintiff’s motion for articulation or reconsideration, the
board cited Goulbourne v. Dept. of Correction, No. 5461, CRB 1-09-5 (May
12, 2010), as an example of a case in which it had remanded a matter to
the original commissioner with direction to rule on the basis of the appro-
priate legal standard. The plaintiff claims that the board’s reliance on Goul-
bourne to support the remand ordered in this case was misplaced. Whether
the board properly relied on Goulbourne does not affect the outcome of
this appeal. Accordingly, we need not address this issue further.

19 In his principal appellate brief, the plaintiff also asserts that the board’s
remand order contravened § 31-301 (c). See footnote 17 of this opinion. This
assertion is unavailing. The board acted in accordance with § 31-301 (c) by
affirming in part and reversing in part the commissioner’s decision approving
the form 36 with an accompanying remand order. Nothing in § 31-301 (c)
precluded the board from remanding the matter to the commissioner for
further proceedings on the relevant issues.

Additionally, in his principal appellate brief, the plaintiff cites § 31-301
(e) and Practice Book § 60-5 for the proposition ‘‘that reversals by the
[board] must . . . conform to the same laws as those from the Supreme
Court, where applicable.’’ General Statutes § 31-301 (e) provides in relevant
part that ‘‘[t]he procedure in appealing from an award of the commissioner
shall be the same as the procedure employed in an appeal from the Superior
Court to the Supreme Court, where applicable. . . .’’ Practice Book § 60-5,
applicable to workers’ compensation appeals pursuant to Practice Book
§ 76-1, provides in relevant part that ‘‘[t]he court may reverse or modify the
decision of the trial court if it determines that the factual findings are clearly
erroneous in view of the evidence and pleadings in the whole record, or
that the decision is otherwise erroneous in law. . . .’’ We do not construe
these provisions as supporting the plaintiff’s claim that the board committed
error in remanding the matter to the commissioner.
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TOWN OF NEW MILFORD v. STANDARD
DEMOLITION SERVICES, INC.

(AC 43874)

Bright, C. J., and Elgo and Bear, Js.

Syllabus

The plaintiff town sought to recover damages from the defendant contractor
for breach of contract. The plaintiff owned a vacant brass mill factory
that was contaminated with, inter alia, polychlorinated biphenyls
(PCBs). The plaintiff, on the advice of consultants, applied to the United
States Environmental Protection Agency (EPA) for permission to demol-
ish and clean up the property and engage contractors to perform the
work. The plaintiff issued a notice inviting prospective contractors to
provide bids for the third phase of the project, which involved the
demolition, abatement and remediation of the property. The notice indi-
cated that the contractor would be allowed to keep the scrap value of
any structural steel salvaged from the site. The plaintiff made all public
information about the project available to prospective bidders, including
a report from one of its consultants that referenced the presence of
PCBs throughout the building. The plaintiff also provided a letter to all
prospective bidders clarifying that the selected contractor would be
responsible for the sampling and disposal of any PCB contaminated
material. The defendant submitted the winning bid for the contract, in
which it did not allocate any funds for the remediation or disposal of
any contaminated structural steel on the site, as it believed that the
steel was not contaminated and could be recycled without remediation.
Once selected, the defendant executed a certification acknowledging
that it had read and agreed to abide by all conditions set forth in the
EPA’s approval letter for the third phase of the project, which included
attachments regarding the cleanup of PCB contaminated material and
correspondence between the EPA and the plaintiff regarding the PCB
contamination of various materials, including steel beams. The parties
then entered into a contract for the phase three work, which expressly
incorporated the EPA approval letter and established a 140 day deadline
for the defendant to complete the job. Two months after the plaintiff
had issued the defendant a notice to proceed, the defendant still had
not obtained EPA approval of its contractor work plan, which was
required before it could begin any substantial demolition work, and it
had become engaged in a dispute with the plaintiff regarding the testing
and disposal of the structural steel on the property. The defendant
contended that the plaintiff mischaracterized the steel, leading it to
believe that the steel was not contaminated and could be disposed of
without remediation. The defendant claimed that it remained ready, able
and willing to perform the work on the project, but it refused to do so
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if it was required to sample the steel to determine whether it was
contaminated and told the plaintiff that it had accidentally executed the
contract, as it had submitted its bid without information regarding the
contamination of the steel or knowledge that the disposal of any contami-
nated steel would be its responsibility. Thereafter, the plaintiff sent a
letter to the defendant, notifying the defendant that it was in default
because, inter alia, it would not be able to timely complete its work
under the contract and had anticipatorily breached various provisions
of the contract, and, consequently, its employment was terminated. The
plaintiff rebid the project and hired C Co. to complete the work on the
site, including the testing and disposal of the structural steel. C Co. was
unable to finish its work, however, due in part to the increased expense
and time required to finish the project as a result of the defendant’s
intervention, which led to additional testing requirements imposed by
both the EPA and the trial court. The trial court found that the plaintiff
had established its claim for breach of contract and had suffered dam-
ages, limited to the liquidated damages provision of the contract, in an
amount equal to 254 days, less the retainage held by the plaintiff. The
defendant appealed, and the plaintiff cross-appealed, claiming that the
trial court erred in its award of damages. Held:

1. The defendant’s claim that the trial court misapplied state and federal
environmental laws was belied by the trial court’s findings, which were
supported by the record: the defendant did not raise before the trial
court, nor did the trial court address, the defendant’s claims that the
plaintiff lacked proper authorization from the EPA to work on the undis-
closed waste at the site or that the plaintiff and the trial court disregarded
certain statutory (§ 22a-467) requirements relating to the disposal of
PCB contaminated material, and, accordingly, this court declined to
address those claims; moreover, the defendant’s claims that the plaintiff
failed to adequately characterize the site and that the plaintiff was
required under the contract to paint chip test the steel beams prior to
the defendant performing any work at the site lacked merit, as the trial
court found that the contract did not require paint chip testing, that the
testimony of the plaintiff’s expert witnesses that paint chip sampling
under such circumstances was not customary was credible, that there
was no express statement in the contract that the steel was not contami-
nated, that the plaintiff performed its obligations under the contract, and
that the contract overwhelmingly placed the obligation for the testing,
handling and processing of the material on the site on the defendant
and expressly made clear that the risk of the condition of the materials
being different than anticipated was solely on the defendant, and such
findings were supported by the clear and unambiguous provisions of
the contract and the documents related thereto; furthermore, this action
involved a breach of contract claim, and the defendant failed to provide
a clear explanation as to how its claims concerning the EPA regulations
circumvented the trial court’s findings regarding the contract and failed
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to raise at trial its claims that the plaintiff’s conduct constituted a viola-
tion of the EPA regulations and that the trial court erred in failing to
find such a violation; additionally, although the defendant may have
made its bid and entered the contract on the basis of a mistaken basic
assumption, neither the trial court nor this court was permitted to rewrite
the contract or to relieve the defendant of its obligations thereunder,
as the defendant was a sophisticated and experienced party with respect
to the type of work covered by the contract, it had the opportunity to
address any issues it had with the proposed terms and interpretation
of the contract prior to its execution, and the circumstances of the
contract formation were not unconscionable.

2. This court declined to review the defendant’s claim that the trial court
erred in finding that the contract was not impossible to perform: because
the defendant failed to plead impossibility as a special defense, such
issue was not properly before the trial court, which, accordingly, did
not undertake the necessary analysis of such claim nor did it make any
findings thereon, and, as a result, the trial court could not have erred
in failing to find that the defendant’s performance under the contract
was impossible; moreover, it was incumbent on the defendant to seek
an articulation of the trial court’s decision as to its failure to make a
finding on a claim that the defendant alleged was properly before the
trial court, and, in the absence of such an articulation, the record was
inadequate for this court to review the claim.

3. The defendant’s challenge to the trial court’s implicit determination that
the plaintiff lawfully had terminated the contract was unavailing: the
defendant’s claim was premised on a faulty assumption, namely, that
the plaintiff was in default under the contract, because the trial court
expressly found that the plaintiff had performed its obligations under
the contract and that there was ample evidence of the defendant’s breach
of its obligations under the contract, which findings were supported by
the record.

4. The defendant’s claim that the change orders granted to C Co. in connec-
tion with additional paint chip testing requirements imposed by the
EPA—which were not a part of the defendant’s contract with the plain-
tiff—constituted an admission by the plaintiff that its contract with the
defendant could not have been performed without such testing was
contrary to the record and unavailing: the defendant’s argument failed
to acknowledge the basis for the change orders sought by C Co., namely,
that the trial court found that the plaintiff was not required to conduct
paint chip sampling under the contract with the defendant because the
EPA did not require such testing until after the plaintiff had terminated
that contract, as the requirement was instituted as a result of the defen-
dant’s unilaterally contacting the EPA with respect to the paint chip
sampling it had conducted on the site as part of this litigation; moreover,
such finding was supported by the record and was not clearly erroneous.
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5. Although the amount of the trial court’s award of liquidated damages was
proper, that court erroneously failed to determine whether the plaintiff
proved that it had suffered any compensable actual or consequential
nondelay damages:

a. The trial court improperly determined that liquidated damages were
the plaintiff’s exclusive remedy under the contract: the language in the
liquidated damages provision clearly applied to damages resulting from
delay, there was no language in the contract expressly stating that such
damages were the plaintiff’s exclusive remedy for a breach unrelated to
the defendant’s delay in performance, and to interpret liquidated damages
as the plaintiff’s sole remedy would render the contract’s damages and
losses provision superfluous; accordingly, the trial court erroneously
failed to determine whether the plaintiff proved that it had suffered any
compensable actual or consequential nondelay damages and, if so, the
amount of such damages, and, as a result, the case was remanded to
the trial court for a new hearing in damages.
b. The trial court did not err in limiting the award of liquidated damages
to 254 days: the plaintiff’s claim on appeal that liquidated damages instead
should have run through the date of the trial court’s decision failed, as
the plaintiff did not make such a request at trial and the premise of
such claim no longer existed because it was based on the trial court’s
determination that liquidated damages were the plaintiff’s exclusive rem-
edy under the contract, which this court concluded was made in error.

Argued November 30, 2021—officially released April 26, 2022
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Opinion

BEAR, J. The defendant, Standard Demolition Ser-
vices, Inc., appeals from the judgment of the trial court
rendered in favor of the plaintiff, the town of New
Milford, on the plaintiff’s complaint for breach of a
contract entered into by the parties and as to all counts
of a counterclaim filed by the defendant. On appeal,
the defendant claims that (1) the court misapplied state
and federal environmental regulations, (2) the court
erred in not finding that the contract was impossible
to perform, (3) the court improperly determined that
the plaintiff lawfully had terminated the contract,1 and
(4) evidence of certain change orders executed by the
plaintiff in connection with a subsequent contract with
a different contractor, pursuant to which the plaintiff
had agreed to modify terms of that contract, constituted
admissions that the plaintiff’s contract with the defen-
dant was defective and could not be performed by the
defendant as written. The plaintiff has cross appealed,
claiming that the court erred in its award of damages
to the plaintiff. We affirm the judgment of the court in
favor of the plaintiff on its complaint for breach of
contract and as to all counts of the defendant’s counter-
claim, but we reverse it in part with respect to the award
of damages and remand the case for a new hearing in
damages.

At the trial of this matter, which spanned over twenty-
two days, the parties testified, presented lay and expert

1 In its statement of issues, the defendant lists as its second issue
‘‘[w]hether the trial court erred as a matter of law by deciding that [the
defendant] repudiated its obligations to perform under the contract . . . .’’
In its brief, however, the defendant characterizes the issue as whether
‘‘[t]he trial court erred in holding that the [plaintiff] lawfully terminated [the
contract].’’ Because the defendant has not briefed the issue relating to its
repudiation of the contract, we decline to address it. See Regional School
District 8 v. M & S Paving & Sealing, Inc., 206 Conn. App. 523, 539 n.12,
261 A.3d 153 (2021) (declining to review claim not briefed, which was
deemed abandoned).
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witnesses, and submitted 273 documents into evidence.
In a comprehensive memorandum of decision, the
court, Shaban, J., found the following facts: ‘‘The plain-
tiff is the owner of an industrial property located at 12
Scovill Street in New Milford, which it acquired through
a tax foreclosure in 1999. The property consists of fifty-
three acres [and] includes an approximately 315,000
square foot vacant brass mill factory contaminated with
polychlorinated biphenyls (PCBs) and asbestos con-
taining materials . . . . The plaintiff renamed the site
the ‘Century Enterprise Center’ and hired consultants
to help evaluate the environmental hazards on the site.
Under the guidance of the consultants, the plaintiff
made decisions about how it would apply to the United
States Environmental Protection Agency (EPA) for per-
mission to demolish and clean up the property and
engage contractors to perform the work.

‘‘Prior to its involvement with the defendant, the
plaintiff had already completed two phases of the work
in its effort to clean up the property. In phases I and
II of the project, the plaintiff’s consultants, Tighe &
Bond, had characterized the structural steel on the site
as ‘non-porous.’2 The EPA approved the work proposed
by the plaintiff through its consultants for phases I and
II and it was completed. For phase III of the project,
the demolition, abatement, and remediation work, the
plaintiff hired TRC Environmental Corporation (TRC)
as its consultant and project manager. In performing
its evaluation of the site, TRC reviewed and relied on
the findings of the prior consultants from the phase I
and II portions of the project. During the earlier phases,
there had been extensive communication between the
prior consultants and the EPA about the project. TRC

2 ‘‘EPA regulations define a ‘non-porous’ surface, in part, as follows: ‘Non-
porous surface means a smooth, unpainted solid surface that limits the
penetration of liquid containing PCBs beyond the immediate surface. . . .’
40 C.F.R. § 761.3 [2015] . . . .’’ (Citation omitted.)
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found that the work had been allowed to proceed as
proposed and that wipe sampling of ‘porous’ surfaces
had been done.3 In 2015, after TRC set the scope of
work for phase III, the plaintiff applied for and secured
a $2.5 million grant from the Department of Economic
and Community Development . . . for the project.

‘‘Thereafter, the plaintiff issued a Notice to Bidders
[notice] inviting prospective contractors to provide bids
for the demolition, abatement, and remediation of the
property based on the proposed plan developed by TRC.
. . . Bid packages were made available to all of the
prospective bidders as part of the notice, which
included the proposed contract documents.4 The docu-
ments were also available through an on-line website.
The notice recited that additional documents were
available for review in a public reading room at the
New Milford Public Works facility. Electronic thumb
drives were also made available that included all histori-
cal records, plans, drawings, studies, and other relevant
information from phases I and II. . . . The bid forms
provided to the prospective contractors included a line
item for the scrap value of the structural steel [that]
the contractor would be allowed to keep. All of the
public information in the plaintiff’s possession regard-
ing all three phases of the project, including correspon-
dence with the EPA, was made available to prospective
bidders for inspection and review. This included a facil-
ity investigation document prepared by Tighe & Bond

3 ‘‘EPA regulations define a ‘porous’ surface as follows: ‘Porous surface
means any surface that allows PCBs to penetrate or pass into itself including,
but not limited to, paint or coating on metal . . . .’ 40 C.F.R. § 761.3 [2015]
. . . . Some of the structural steel on the site, including overhead cranes,
had painted surfaces.’’ (Citation omitted.)

4 ‘‘[Article 1 of the contract defined ‘Contract Documents’ as follows]:
Whenever the term ‘Contract Documents’ is used [in the contract], it shall
include the Agreement, Information to Bidders, General Specifications, Bid
Documents, Technical Specifications, Special Notes, Addenda, and Project
Plans, including all modifications thereof incorporated in the documents
before their execution.’’
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that referenced the presence of PCBs throughout the
building’s interior that had likely been spread through
dust. . . . This also included an engineering evalua-
tion/cost analysis relative to the interior of the building.
. . . On May 26, 2015, a mandatory prebid meeting was
held by the plaintiff with the prospective bidders. . . .
Following that meeting, on June 2, 2015, the plaintiff
held an open house and walk-through at the site for all
prospective bidders. . . . The defendant attended the
open house and physically viewed the site. Both prior
to and following the meeting and open house, and prior
to the submission of its bid, the defendant submitted
to the plaintiff multiple requests for information about
the project to which the plaintiff responded. . . .

‘‘In addition, the plaintiff invited all potential bidders
to submit in writing any questions they may have had
about the project. By letter of June 12, 2015, the plaintiff
provided all potential bidders with the responses to a
list of those questions that had been submitted as of
June 10, 2015, in a document described as ‘Clarification
No. 1.’ . . . Several questions dealt with the sampling
and disposal of PCB contaminated materials. The funda-
mental response to each of these questions was that the
contractor selected for the project would be responsible
for the sampling and disposal of all such materials. The
plaintiff conveyed that its only obligation was to do
verification sampling of items left on-site after the job
was completed. . . .

‘‘On June 15, 2015, following completion of its inquir-
ies and review of the bid specifications, the defendant
submitted its bid in the amount of $2,713,950 on the
forms supplied by the plaintiff, which included Clarifi-
cations Nos. 1 and 2 as addenda. . . . The defendant’s
bid did not provide for the remediation, abatement, and
disposal of the contaminated structural steel on the site
based on its belief that the information made available
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by the plaintiff represented or implied that the struc-
tural steel was not contaminated and could be recycled
without remediation. . . .

‘‘By letter of July 16, 2015, the plaintiff notified the
defendant that it was the successful bidder. . . . On
September 1, 2015, the EPA issued a five page approval
letter authorizing the plaintiff to move forward with
phase III of the project subject to the conditions set
forth in the letter. . . . At the time of its bid, the defen-
dant was aware that the EPA could impose additional
conditions on the work to be done beyond those set
forth in the proposed contract. Paragraph 13 of the
approval letter provides: ‘The PCB cleanup standard
for porous surfaces (i.e., concrete) and soil shall be
less than or equal to . . . 1 part per million (‘‘ppm’’)
for unrestricted use or disposal. The PCB cleanup stan-
dard for non-porous surfaces (e.g., overhead cranes,
steel beams) shall be less than . . . 10 µ/100 cm for
unrestricted disposal and/or recycling. (a) PCB contam-
inated wastes shall be removed and disposed of as
detailed in the [attached Administrative Record], except
as follows . . . (ii) Steel beams shall be disposed of
as a [greater than or equal to] 50 ppm PCB waste or
alternatively shall be sampled to determine PCB dis-
posal requirements [and] (iii) If samples are collected,
sampling analytical results and proposed waste disposal
details shall be submitted to [the] EPA for review prior
to removal of these wastes from the [s]ite.’ . . . The
EPA’s definition of the steel beams as non-porous was
consistent with the definition that had been given by
Tighe & Bond in phase II of the project. . . .

‘‘The EPA’s letter was accompanied by two attach-
ments, the first of which set forth the ‘PCB Cleanup
and Disposal Approval Conditions,’ and the second of
which was identified as the ‘Administrative Record
(Notification).’ . . . Paragraph 11 (a) [of attachment
one] required the plaintiff to provide to the EPA ‘a
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certification signed by its selected abatement/demoli-
tion contractor [the defendant], stating that the contrac-
tor(s) has read and understands the Notification, and
agrees to abide by the conditions specified in this
[a]pproval . . . .’

‘‘Attachment [two] consists of a series of documents
and correspondence reviewed by the EPA prior to the
issuance of its approval . . . [some of which included]
discussions of PCB contamination of various materials
including overhead cranes and steel beams. Also, § 5.8
of the phase I PCB Source Removal Notification dated
December, 2004, prepared by Tighe & Bond references
PCB wipe sample test results for nonporous materials
such as building interior walls and beams. . . .

‘‘In its September 1, 2015 approval letter, the EPA
noted that ‘[a]ttachment [two] provides a list of support-
ing information for the [p]hase III project . . . which
[the] EPA considered for this [a]pproval. All submittals
in their entirety are considered ‘‘the Notification.’’’ . . .
The next day, September 2, 2015, the plaintiff forwarded
by e-mail a copy of the approval letter to the defendant.
. . . That e-mail had appended to it all of the materials
making up the attachments to the approval letter. In
the e-mail, Michael Zarba . . . the public works direc-
tor for the plaintiff, asked that the defendant review
the materials and let him know as soon as possible if
there were any questions. . . . In response, the defen-
dant sent by e-mail a letter dated September 3, 2015,
which was the certification relative to the ‘Notification’
that was required by the approval letter. . . . The letter
expressly states that ‘[the defendant] has read and
understands the ‘‘Self-Implementing On-site Cleanup &
Disposal Plan,’’ dated January, 2015, prepared for the
[plaintiff] for the Century Enterprise Center project.
[The defendant] agrees to abide by all aspects of the
conditions specified in the EPA approval.’ . . . This
included compliance with EPA regulations under 40
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C.F.R. § 761 relative to the removal and abatement of
PCBs. The defendant did not raise any questions as to
the materials submitted or the conditions of the
approval letter. Thereafter, on September 4, 2015, the
parties executed a highly extensive and detailed con-
tract for the work on the project that expressly incorpo-
rated the approval letter. . . .

‘‘Following receipt of the certification letter and the
execution of the contract, the plaintiff issued to the
defendant a letter dated September 14, 2015, which
constituted a ‘Notice to Proceed’ as required by the
terms of the contract. . . . That notice directed the
defendant to commence work on the project and
reminded the defendant that pursuant to the terms of
the contract it had 140 calendar days to complete the
job, thereby creating a deadline of February 1, 2016.
Thereafter, the defendant commenced work on the proj-
ect, including the preparation and submission of certain
documents to TRC for its review and approval as the
plaintiff’s project manager. More specifically, the defen-
dant was required to submit a contractor work plan
(CWP) for the PCB remediation to be done by the defen-
dant on the job site. The CWP, subject to the approval
of TRC, was in turn to be submitted to the EPA for its
review and approval. The first CWP, dated September
24, 2015, was submitted to the plaintiff on September
29, 2015, and was based in part on TRC’s own Modified
Self-Implementing Phase III Remediation Plan dated
January, 2015. . . . The first CWP . . . was reviewed
by TRC and found [to be] insufficient in various ways.
The comments of TRC were forwarded to the defendant
on October 2, 2015, by e-mail and specifically referenced
that the CWP should ‘[i]nclude a discussion of steel
beam sampling and disposal means and methods per
[paragraph] 13 (a) (ii) of [the] EPA’s approval letter’
and ‘[i]nclude a statement that sampling analytical
results will be submitted to [the] EPA for review prior
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to disposal per [paragraph] 13 (a) (iii) of [the] EPA’s
approval letter.’ . . . With respect to § 2.4 of the pro-
posed plan regarding remediation of overhead cranes,
TRC commented that ‘[t]he EPA’s approval states that
the beams must be handled and disposed of as a [greater
than or equal to] 50 ppm PCB waste or will be sampled
to determine disposal requirements.’ Following the
receipt of TRC’s comments, the defendant hired an inde-
pendent consultant with expertise in the handling of
PCBs and submitted the plan and TRC’s comments to
him for his review. . . .

‘‘The defendant was also required to submit to TRC
for its review and approval, a health and safety plan
. . . as well as a demolition work plan. TRC reviewed
the [health and safety plan], found it lacking and pro-
vided comments thereon to the defendant. As of Octo-
ber 19, 2015, TRC had not received a response to those
comments. . . . TRC insisted that the [health and
safety plan] and other plans had to be approved before
substantive physical work on the project could begin
despite the defendant’s belief that it was for review
purposes only. . . .

‘‘While attempting to work this out, the parties contin-
ued to work toward an acceptable CWP. Following the
review of the original CWP by the defendant’s consul-
tant for approximately one month, a second CWP was
submitted to TRC on November 6, 2015 . . . . In the
second CWP, the defendant proposed that, as part of
its operations, it would conduct wipe sampling of the
steel columns for PCB characterizations to determine
whether the structural steel could be disposed of consis-
tent with [paragraph] 13 (a) (ii) of the EPA’s approval
letter. . . . The defendant also proposed paint chip
sampling of the overhead crane steel to determine how
it should be disposed of. On November 9, 2015, TRC
rejected the proposed plan. . . . By e-mail on Novem-
ber 12, 2015, to the defendant, TRC provided specific
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comments deleting the proposed paint chip sampling
language and put in language about wipe sampling con-
sistent with the EPA’s approval letter. Richard Gille of
TRC credibly testified that the reason for deleting the
paint chip test language was that such testing was
unnecessary as it would not show any PCB surface
contamination on the steel (given that paint chip sam-
pling is designed to determine if a product is manufac-
tured with PCBs, i.e., that it is bulk waste product). That
same e-mail also indicated that TRC was still awaiting
a revised [health and safety plan] from the defen-
dant. . . .

‘‘Based on the comments of TRC, the defendant sub-
mitted a third proposed CWP on November 13, 2015
. . . which deleted the paint chip sampling language.
. . . On November 18, 2015, following some additional
edits requested by TRC, the defendant submitted its
fourth proposed CWP . . . . TRC recommended to the
plaintiff that it be submitted to the EPA for approval.
. . . That recommendation was based on TRC’s con-
tractual authority to review and approve such plans.
The plan called for the defendant to conduct wipe sam-
pling of the steel columns. . . . It expressly recited
that ‘[i]n accordance with the EPA [a]pproval [l]etter,
the steel within the building is assumed to contain PCB
concentrations [greater than] 50 ppm in surface contam-
ination caused by previous transformer remediation
and/or historic site activities. Wipe sampling will be
conducted in order to prove that the structural elements
can be recycled without restriction. . . . Steel found
to contain PCB above the remedial goal will be decon-
taminated again in accordance with [40] C.F.R. [§]
761.79 and/or will be disposed of as PCB remediation
waste.’ . . . The plan was submitted to the EPA on
November 18, 2015. The plan, however, was not
approved because the EPA responded with comments
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and questions it wanted addressed. This included ques-
tions about the possible wipe sampling of cranes and
steel beams and testing of the expansion joint caulking.
. . . The EPA did not suggest or ask for paint chip
sampling. In light of the comments and questions, on
December 10, 2015, the parties agreed that they would
hold off on resubmitting a CWP or doing further work
until after TRC had done testing of the expansion joint
caulking to determine if there was PCB contamination
and, if so, how it should be treated for purposes of
disposal. . . . The additional testing took six days and
was done by the plaintiff.

‘‘By letter dated December 15, 2015, the defendant
issued a formal notice of delay to the plaintiff claiming
the project had been delayed by ninety-four days due
to the actions of the plaintiff. . . . Among other things,
the formal notice cited the plaintiff’s failure to ‘initially
characterize and remove potentially PCB contaminated
paints and dust on the steel beams and expansion joint
material in the concrete.’ . . . The defendant also sub-
mitted with the letter a new work schedule indicating
a completion date of on or about May 4, 2016. On
December 16, 2015, TRC directed the defendant to ‘con-
tinue with [the] EPA work plan preparation and submit
for review by TRC using your planned method for
expansion joint removal. Disposal considerations will
be addressed later.’ . . . On December 22, 2015, the
defendant responded that it would like any test results
forwarded to it as it was likely that the EPA would
require the information in the CWP. . . .

‘‘Because it had taken approximately two months to
obtain a CWP acceptable to TRC and the plaintiff for
submission to the EPA for its consideration, the defen-
dant elected to demobilize from the site on November
20, 2015, as it had not yet obtained an approved CWP
to allow it to do any substantive demolition work. . . .
The defendant had earlier indicated to TRC that it would
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not remobilize on the site until the CWP was approved.
. . . Edward Doubleday of TRC credibly testified that
he spoke with Stephen Goldblum, the president of the
defendant, who stated that the defendant would not
proceed with further work until the plaintiff took
responsibility for anything related to the contaminated
steel, including any wipe sampling. Also, during the
period from mid-September to mid-December, the par-
ties, through TRC, became engaged in a dispute over the
characterization, testing and disposal of the structural
steel on the site. The defendant contends that the plain-
tiff had mischaracterized the structural steel as nonpo-
rous and that it should have been characterized as
porous given that many steel beams were painted. The
defendant claims that the mischaracterization effec-
tively led it to believe that the steel was not contami-
nated and could be disposed of without remediation.
How the steel was characterized had cost implications
as any steel with a PCB concentration of greater than
50 ppm could only be disposed of at a limited number
of waste facilities, which, in turn, would result in higher
disposal fees and transportation costs. There were also
higher decontamination costs.

‘‘Under the terms of the contract . . . any ‘[s]teel for
salvage shall become the property of the Contractor.
. . . The risk for quantity and value of scrap shall be
the Contractor[’s]’ . . . . Line 8 of the bid form also
stated that the ‘[q]uantity and value of scrap above and
below the Lump Sum bid is at Contractor[’s] . . . sole
risk/reward.’ . . . In bidding the project on the pre-
sumption the steel was not contaminated, the defendant
had not allocated any costs associated with the disposal
of contaminated steel. The defendant took the position
that, under the contract, the steel was to be tested for
PCBs and that it was the responsibility of the plaintiff
to do so. The defendant further contended that the
failure to properly characterize the steel resulted in its
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inability to recycle it in such a way that it would be
able to obtain a financial credit of at least $200,000 as
anticipated by the bid and contract for an estimated
1000 tons of steel at $200 per ton.

‘‘This issue over who was to do the PCB sampling of
the structural steel and the subsequent disposal was
discussed as early as September 22, 2015, during the
weekly job meeting. At that meeting, TRC made refer-
ence to paragraph 13 (a) (ii) of the EPA approval letter
and advised the defendant that it was [the defendant’s]
responsibility as the project contractor to do the sam-
pling of the steel. This is also evidenced, in part, by the
weekly meeting minutes, which note that the defendant
claimed several of the EPA requirements specified in
the EPA approval letter were the basis for a change in
the contract. . . . In response, TRC indicated to the
defendant on each occasion that if it was seeking a
change in the contract it should formally submit a writ-
ten request in accordance with its terms. . . . Eventu-
ally, on November 27, 2015, the defendant submitted a
written notice to the plaintiff seeking a change to the
contract based on a ‘discovery of undocumented condi-
tions,’ which were described as follows: ‘The structural
steel of the building has not been characterized to the
satisfaction of the EPA. This characterization sampling
is not included as our work in the specification.’ . . .
This notice was followed by a November 30, 2015 letter
from the defendant directly to the plaintiff detailing its
issues with the steel sampling and disposal. . . . Gen-
erally, the defendant contended that the bid documents
did not include the initial characterization of the struc-
tural steel, the final approved Modified Self-Implement-
ing Plan, and the disposal of any hazardous (contami-
nated) steel as the defendant’s obligation. The
defendant took the position that, because this informa-
tion had not been provided to it during the bidding
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process, ‘the final contract was then accidently exe-
cuted by [the defendant] after the [plaintiff’s] incorpora-
tion of the EPA [a]pproval [l]etter—without price
change—despite significant increased scope and poten-
tial adverse cost impact.’ . . . Nonetheless, the defen-
dant indicated [that] it remained ready, willing, and able
to perform the work on the project. By this point in
time, approximately 55 percent of the time allocated
for the completion of the work had passed. While stating
[that] it remained ready, willing and able to do the work,
the defendant also made statements to TRC at weekly
job meetings around the same time that it would not
perform any work if it was required to sample the
steel. . . .

‘‘The plaintiff responded by letter dated December
9, 2015, effectively rejecting the defendant’s claims and
reminding it that time was of the essence relative to
the completion date under the terms of the contract.
. . . The defendant responded on December 15, 2015,
noting that, because the plaintiff ‘failed to initially char-
acterize and remove potentially PCB contaminated
paints and dusts on the steel beams and expansion joint
material in the concrete,’ it was unable to complete the
CWP, which was needed in order to allow the start of
demolition activities. . . . The defendant claimed that,
as a result of the plaintiff’s failures, it was entitled to
a compensable delay of ninety-four days in the comple-
tion of the contract. . . . Thereafter, the plaintiff
issued a letter dated January 4, 2016, notifying the defen-
dant that it was in default and was therefore terminated
from its employment under the contract, effective Janu-
ary 11, 2016. . . . As of the date of the letter, the defen-
dant had yet to provide to the plaintiff a revised CWP,
an acceptable [health and safety plan], or a demolition
work plan. The basis for the termination letter was that
the defendant would not be able to timely complete the
work, it failed or refused to comply with pertinent laws,
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ordinances or the instructions of the engineer (TRC),
violated or anticipatorily breached various provisions of
the contract, and failed to press the work to completion.
Further, [the defendant having contended] in its Novem-
ber 30, 2015 letter that [it] had ‘accidently executed’
the contract, the plaintiff considered the defendant to
have renounced and anticipatorily breached the con-
tract. There was credible testimony from both parties
that no substantive work was done on the project there-
after. Based on the defendant’s own payment applica-
tion for work done through November 30, 2015, only
9.51 percent of the work on the project had been done.
. . . As of January 11, 2016, including the six day con-
tract extension provided by the plaintiff to the defen-
dant, 82 percent of the time allowed for the completion
of the work had passed (119 of the 146 days). Shortly
thereafter, on January 15, 2016, the plaintiff filed the
present complaint against the defendant.

‘‘While pursuing its complaint, the plaintiff undertook
the effort to complete the project by putting out to bid
what it saw as the remaining work to be done. . . .
Following a procedure similar to that of the original
bid, including the contractor’s bid meeting, on-site visit,
and the provision of documents for review and question
clarifications, a total of nine contractors submitted bids
on the project. [The March 31, 2016 bid of] Costello
Dismantling [Company, Inc.] (Costello) . . . of
$2,962,207 was accepted by the plaintiff. . . . The
scope of work to be done was the same as that of the
defendant except for the work that had already been
completed by the defendant. Costello commenced work
on the project shortly thereafter. Mike Costello, as proj-
ect manager for Costello, credibly testified that, at the
time of its original bid in 2015, Costello understood from
its reviews of the bid documents and specifications
that PCB contamination existed on the job site in the
concrete and expansion joint caulking. Similar to the
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defendant, Costello also considered the structural steel
to be recyclable. Costello, however, recognized that it
bore the risk of the steel being contaminated and might
have to bear the cost of any testing or disposal. Upon
its rebid, in 2016, Costello understood that it might bear
the cost of the testing and disposal given the terms of
the EPA approval letter and the contract. Therefore, at
the time of both bids, Costello took into consideration
that decontamination was required by the contract
specifications consistent with what it considered to be
the surficial standard for testing as set out in the approval
letter. In other words, wipe sampling was going to be
required as part of the job.

‘‘Costello’s work on the project was interrupted when
the defendant directly contacted the EPA by e-mail
dated September 1, 2016, to provide it with information
about paint sampling that was to be done on the site
pursuant to an August [19], 2016 order of this court in
this action.5 . . . This e-mail was sent approximately

5 On May 23, 2016, the defendant had filed a motion for an order preserving
the site and for permission to inspect and test the site for possible PCBs
and other environmental contaminants. In its motion, the defendant claimed
that ‘‘[t]he tests [had to] be conducted to enable the defendant to determine
if PCBs are present on structural steel to be demolished at, above or below
acceptable levels and local, state and federal regulations,’’ and that ‘‘[t]he
testing [was] critical because an issue in this case will be whether the
structural steel, which may be contaminated or coated by PCBs, can be
recycled in an unregulated manner or must be handled as excluded PCB
bulk product waste/state of Connecticut regulated waste, PCB bulk product
waste, and/or PCB remediation waste.’’ In response, the plaintiff filed a
motion for a protective order barring the defendant from performing paint
chip sampling for PCBs on the structural steel as proposed by the defendant
in its motion for order. In an order dated August 19, 2016, which addressed
the defendant’s motion for order and the plaintiff’s motion for a protective
order, as well as the parties’ objections thereto, the court ordered the
defendant to identify, through counsel, fifteen areas from which it would
like to receive pieces of the structural components of the building, which
were to be cut in pieces three to five inches in length, and the defendant
was to have those pieces tested ‘‘in whatever way it want[ed]’’ at a laboratory
agreed to by the parties.
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eight months after the defendant had been dismissed
from the job. What followed was a series of e-mails and
phone calls between the defendant and the EPA through
November 21, 2016. This correspondence included
reports and findings from the defendant’s consultant
and trial expert, John Insall of Partner Engineering,
regarding the paint sampling and the results thereof,
which showed that some of the samples contained PCBs
in excess of 50 ppm. . . .

‘‘During this time, Costello continued other work on
the project, providing CWPs and revisions of the plans
based on the review and comments of both TRC and
the EPA. As part of the plans, Costello, which operated
with the understanding that it had the contractual
responsibility for the sampling of PCBs on the steel
beams and other surfaces, submitted to TRC for its
approval a PCB sampling plan dated August 17, 2016,
prepared by its consultant, Strategic Environmental
Services, Inc. . . . That plan noted that previous inves-
tigations had reported PCB concentrations in excess
of EPA limits on painted metal surfaces of the main
carrying beams for the overhead cranes. TRC approved
the plan and, in turn, submitted it to the EPA for its
approval. . . . A series of correspondence followed
from September 9, 2016, to November 9, 2016, between
the plaintiff and the EPA in which additional questions
and comments, including those about painted surfaces,
were made by the EPA. . . . Included was a comment
by the EPA that should the paint chip samples sought
by the defendant (in the court action) reveal PCBs in
the paint, a change to the decontamination plan might
be necessary. . . . After the submission of the multiple
CWPs, the EPA approved Costello’s CWP on October
5, 2016. . . . Costello then began the demolition of the
structure at the site. Subsequently, following the receipt
of the paint chip sample results from the defendant
through Insall on November 21, 2016, the EPA did
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require additional testing of the steel beams and other
materials. That testing was ultimately done by the plain-
tiff.

‘‘While the litigation continued, Costello still attempted
to do certain work on the property. During the course
of its work on the project, Costello submitted eleven
change order requests. Most, but not all, were approved
by TRC. . . . By September 21, 2017, nearly a year
after the EPA first approved Costello’s CWP, the EPA
approved the plaintiff’s plan for decontamination and
recycling of the structural steel. . . . The approval was
consistent with the original September 1, 2015 approval
letter subject to certain additional conditions such as
the additional testing of steel beams and other materi-
als, which were the result, in part, of the court-ordered
paint chip sample results that the defendant unilaterally
provided to the EPA on November 21, 2016. It also
required the plaintiff to provide to the EPA and the
Connecticut Department of Energy and Environmental
Protection [department] the paint chip and wipe sample
results of any waste to be shipped off-site. This was,
in effect, the requirement to do verification sampling,
which the plaintiff was already obligated to do under
the terms of the contract[s] with both the defendant and
Costello. Such conditions were within the discretion of
the EPA to add and required the plaintiff, where paint
chip samples revealed the presence of PCBs [greater
than or equal to] 50 ppm, to decontaminate or dispose
of the steel in accordance with paragraph 13 (a) (ii)
and (iii) of the original approval letter. In effect, the
EPA required the plaintiff to do nothing more than what
it was originally required to do relative to the disposal
of the steel. The letter was not amended or modified
relative to the characterization and treatment of the
steel beams, nor were any other of its terms or provi-
sions changed in that regard. As worded, the original
approval letter did not specifically detail the frequency
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of sampling or preclude the decontamination of the
steel to bring the PCBs down to a level where the steel
could be recycled. . . .

‘‘Having done wipe sampling of the structural steel
as part of its work, Costello found some beams were
beyond acceptable contamination standards. Following
completion of the sampling, Costello then began decon-
tamination of those beams through a pilot decontamina-
tion program, which proved very successful. The decon-
tamination process, however, was stopped due to this
pending litigation, which had prompted the EPA to seek
the additional testing. . . . To that point there only
remained a few contaminated items. Mike Costello
credibly testified, as a disclosed expert, that had Cos-
tello been able to complete the decontamination pro-
cess, there was a disposal facility that would have
accepted the steel for recycling. Also, as part of the
scope of its work, Costello was to take down the roof
of the building, which it had done sometime in the fall
of 2016. . . . Because of the defendant’s correspon-
dence to the EPA regarding the test results, the EPA
also asked for the testing of the roofing material, which
added additional cost and delay to the completion of
the project. . . . In fact, because of the issue being
raised by the defendant, Costello was never able to
finish the project, including the treatment and disposal
of the steel for recycling. This was in part because,
rather than disposing of the steel and debris, it then
had to stockpile it on the site for examination and
testing. . . . By that point, the plaintiff’s available
funds for the project were exhausted and the work
ceased.’’ (Citations omitted; emphasis in original; foot-
notes in original; footnote added; footnotes omitted.)

In its complaint, the plaintiff alleged a single count
of breach of contract by the defendant. Specifically, the
plaintiff alleged that, via a letter dated January 4, 2016,
it had declared the defendant to be in default of the
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contract and had given the defendant seven days’ notice
that the defendant’s employment under the contract
was terminated. The complaint further alleged that the
defendant breached the parties’ contract in one or more
of the ways set forth in the January 4, 2016 termination
letter, which stated that the defendant (1) had failed
to complete its work under the contract in a timely
manner; (2) had failed or refused to comply with perti-
nent laws, regulations and instructions of the engineer
for the project; (3) anticipatorily breached material pro-
visions of the contract; and (4) did not vigorously per-
form its obligations as required by article 2.1.2 of the
contract.

In response, the defendant filed an answer and nine
special defenses. The nine special defenses alleged that
the plaintiff’s action was barred, in whole or in part,
by the following: (1) the failure of the complaint to
state a claim for which relief could be granted; (2)
unilateral mistake in the terms of the contract; (3) fraud
in the inducement; (4) equitable estoppel; (5) unclean
hands; (6) waiver; (7) a failure to mitigate damages; (8)
a material breach of the contract by the plaintiff; and
(9) the plaintiff’s failure to comply with the conditions
for termination of the contract. The defendant also filed
a fourth amended, eight count counterclaim alleging,
in count one, breach of contract for failure to pay; in
count two, breach of contract for the plaintiff’s delays
in the performance of its work under the contract; in
count three, wrongful termination; in count four, negli-
gent misrepresentation; in count five, a violation of
General Statutes § 52-557n (b) (8) by the plaintiff for
failing to conduct a proper inspection of the property;
in count six,6 a violation of § 52-557n (b) (9) by the
plaintiff for failing to detect or prevent pollution of the

6 Counts five and six of the defendant’s counterclaim had been stricken
by the court, which rendered judgment in favor of the plaintiff on those
counts. They are not at issue in this appeal.
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environment; in count seven, breach of the duty of
good faith and fair dealing; and in count eight, unjust
enrichment.7

In its lengthy memorandum of decision, the court
found that the plaintiff had established its claim for
breach of contract and had suffered damages. After
examining and rejecting the defendant’s special defenses
and the six remaining counts of its counterclaim, the
court addressed the issue of damages. The court found
that article 2, § 2.1.1 of the contract was a valid provi-
sion for liquidated damages, rather than a penalty. It
further found that, although the plaintiff had presented
considerable evidence of its actual and consequential
damages, the plaintiff could not claim both liquidated
damages and actual and consequential damages, as the
liquidated damages provision of the contract did not
‘‘allow an independent claim for actual and consequen-
tial damages.’’ The court concluded that the plaintiff
was ‘‘limited in its claim of damages to those attribut-
able under its liquidated damages provision, article 2,
§ 2.1.1. Although such damages are often typically deter-
mined by when the job is finally completed by the
breaching party, here, the plaintiff dismissed the defen-

7 In response to the defendant’s counterclaim, the plaintiff alleged ten
special defenses. Specifically, the first, second, third, fourth and fifth special
defenses cite to specific provisions of the contract as a bar to recovery by
the defendant. The sixth special defense alleges that the plaintiff is protected
by governmental immunity, the seventh, that the defendant did not mitigate
its damages, the eighth, payment by the plaintiff, the ninth, that the defendant
anticipatorily breached the contract, and the tenth, that the defendant con-
tractually had assumed any risks relating to its performance under the
contract. In its memorandum of decision, the court addressed the plaintiff’s
special defenses to the six remaining counts of the defendant’s counterclaim
and stated that ‘‘the court has elected to address the plaintiff’s first, second,
third, fourth and fifth special defenses, with respect to the fourth count
of the defendant’s counterclaim alleging negligent misrepresentation. The
plaintiff has established those special defenses by a preponderance of the
evidence. However, because the court has found [that] the defendant has
failed to meet its burden of proof as to each [count] of its [counterclaim],
[the court] need not further address any of the plaintiff’s special defenses.’’
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dant from the job. Costello was hired to finish the job,
but because of the defendant’s interaction with the EPA
and the subsequent additional work and testing, it was
unable to do so, as the funds available to the plaintiff
to complete the project were exhausted. Although the
job was never completed, the plaintiff has not sought
liquidated damages beyond 260 days (adjusted to 254
days), which falls shortly after Costello received notice
of the EPA’s approval of the CWP. Thus, the total amount
of liquidated damages due the plaintiff is found to be
$508,000.’’

Next, the court addressed the retainage8 held by the
plaintiff. Pursuant to General Statutes § 49-41b, the
amount of retainage held by a municipality in any public
work contract is limited to 5 percent of any periodic
or final payment due a general contractor. In the present
case, under the contract the plaintiff was entitled to
retain 10 percent ‘‘of each estimate until final comple-
tion and acceptance of all work covered by [the] con-
tract.’’ The court found that $18,628, which represented
10 percent of the cost of the work deemed completed
by the defendant, was held by the plaintiff as retainage.
The court explained that, although that amount com-
ported with the terms of the contract agreed to by the
parties, they were, nevertheless, bound by the terms of
the statute. Accordingly, the court concluded that the
correct amount of retainage held should have been
$9314, and it set off the excess retainage against the
amount due the plaintiff in liquidated damages, which
resulted in an award in the amount of $498,686. The
remaining retainage, $9314, was credited toward the

8 General Statutes § 42-158i (3) defines ‘‘ ‘retainage’ ’’ as ‘‘a sum withheld
from progress payments to the contractor or subcontractor, otherwise pay-
able to a contractor or subcontractor by an owner conditioned on substantial
or final completion of all work in accordance with the terms of a written
or verbal construction contract, but does not include any sum withheld due
to the contractor’s or subcontractor’s failure to comply with construction
plans and specifications.’’
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plaintiff’s damages, which resulted in a further reduc-
tion in the award due the plaintiff to $489,372. Judgment
was rendered in favor of the plaintiff on its breach of
contract claim in that amount. This appeal followed.
Additional facts and procedural history will be set forth
as necessary.

I

THE DEFENDANT’S APPEAL

On appeal, the defendant claims that (1) the court
misapplied state and federal environmental regulations,
(2) the court erred in not finding that the contract was
impossible to perform, (3) the court improperly deter-
mined that the plaintiff lawfully had terminated the
contract, and (4) evidence of certain change orders
executed by the plaintiff in connection with its contract
with Costello, pursuant to which the plaintiff had agreed
to modify terms of that contract, constituted admissions
that the plaintiff’s contract with the defendant was
defective and could not be performed by the defendant
as written.

Before we address the defendant’s claims, we first
set forth our well established standard of review in
cases involving the issue of contract interpretation.9

‘‘The elements of a breach of contract claim are the
formation of an agreement, performance by one party,
breach of the agreement by the other party, and dam-
ages. . . . The interpretation of definitive contract lan-
guage is a question of law over which our review is

9 In its brief, the defendant argues that this case involves a question of
statutory interpretation and, thus, that the sole applicable standard of review
is plenary review. We disagree. As the plaintiff aptly points out in its brief,
the plaintiff and the defendant have not asserted causes of action grounded
on the application of a statute, regulation, or ordinance, whether federal or
state. Instead, the causes of action asserted by the parties stem from the
contract, and the court’s ruling was based on its interpretation of that con-
tract.
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plenary. . . . By contrast, the trial court’s factual find-
ings as to whether and by whom a contract has been
breached are subject to the clearly erroneous10 standard
of review and, if supported by evidence in the record,
are not to be disturbed on appeal.’’ (Citations omitted;
footnote added; internal quotation marks omitted.) CCT
Communications, Inc. v. Zone Telecom, Inc., 327 Conn.
114, 133, 172 A.3d 1228 (2017). ‘‘[T]he intent of the
parties [to a contract] is to be ascertained by a fair and
reasonable construction of the written words and . . .
the language used must be accorded its common, natu-
ral, and ordinary meaning and usage where it can be
sensibly applied to the subject matter of the contract.
. . . Where the language of the contract is clear and
unambiguous, the contract is to be given effect
according to its terms. A court will not torture words
to import ambiguity where the ordinary meaning leaves
no room for ambiguity . . . . Similarly, any ambiguity
in a contract must emanate from the language used in
the contract rather than from one party’s subjective
perception of the terms. . . . [T]he mere fact that the
parties advance different interpretations of the lan-
guage in question does not necessitate a conclusion
that the language is ambiguous. . . . If a contract is

10 ‘‘The trial court’s findings are binding upon this court unless they are
clearly erroneous in light of the evidence and the pleadings in the record
as a whole. . . . In applying the clearly erroneous standard of review,
[a]ppellate courts do not examine the record to determine whether the trier
of fact could have reached a different conclusion. Instead, we examine the
trial court’s conclusion in order to determine whether it was legally correct
and factually supported. . . . This distinction accords with our duty as an
appellate tribunal to review, and not to retry, the proceedings of the trial
court. . . . [I]n a case tried before a court, the trial judge is the sole arbiter
of the credibility of the witnesses and the weight to be given specific testi-
mony. . . . The credibility and the weight of expert testimony is judged by
the same standard, and the trial court is privileged to adopt whatever testi-
mony [it] reasonably believes to be credible. . . . On appeal, we do not
retry the facts or pass on the credibility of witnesses.’’ (Internal quotation
marks omitted.) DeMattio v. Plunkett, 199 Conn. App. 693, 711–12, 238 A.3d
24 (2020).
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unambiguous within its four corners, intent of the par-
ties is a question of law requiring plenary review. . . .
When the language of a contract is ambiguous, the
determination of the parties’ intent is a question of fact,
and the trial court’s interpretation is subject to reversal
on appeal only if it is clearly erroneous.’’ (Internal quota-
tion marks omitted.) Assn. Resources, Inc. v. Wall, 298
Conn. 145, 183, 2 A.3d 873 (2010).

Moreover, ‘‘[c]ourts do not unmake bargains unwisely
made. Absent other infirmities, bargains moved on cal-
culated considerations, and whether provident or
improvident, are entitled nevertheless to sanctions of
the law. . . . Although parties might prefer to have the
court decide the plain effect of their contract contrary
to the agreement, it is not within its power to make a
new and different agreement . . . .’’ (Internal quota-
tion marks omitted.) Detar v. Coast Venture XXVX, Inc.,
74 Conn. App. 319, 323, 811 A.2d 273 (2002). ‘‘It also is
settled that [t]he individual clauses of a contract . . .
cannot be construed by taking them out of context and
giving them an interpretation apart from the contract
of which they are a part. . . . A contract should be
construed so as to give full meaning and effect to all
of its provisions . . . .’’ (Internal quotation marks omit-
ted.) FCM Group, Inc. v. Miller, 300 Conn. 774, 811, 17
A.3d 40 (2011).

A

The defendant’s first claim is that the court misap-
plied state and federal environmental laws. Specifically,
the defendant focuses on the court’s statement, which
it characterizes as erroneous, that, ‘‘[a]t the heart of
the dispute between the parties is whether the plaintiff
was obligated to do sampling of the structural steel for
PCBs under the terms of the contract, of which the
September 1, 2015 EPA approval letter was a part.’’
The defendant claims, instead, that its dispute with the
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plaintiff ‘‘was about the obligation to characterize the
waste coming off the site based on the EPA regulations
and state law, not the contract.’’ The defendant further
claims that the court, by focusing on the contract, ‘‘mis-
applied the state and federal regulatory scheme as it
pertains to cleanup projects affecting regulated PCB
contamination,’’ and that, by ‘‘focusing on the steel, it
disregarded the other PCB contaminated waste
revealed by the EPA imposed testing, the requirements
of General Statutes § 22a-467, and the effect of EPA
regulations.’’

For example, the defendant asserts that the notifica-
tion provided by the plaintiff to the regulators was inad-
equate and did not comply with 40 C.F.R. § 761.61 (a)
(3) because the plaintiff, by not testing various PCB
contaminated materials, did not provide all required
information. As a result, the defendant claims that the
notification ‘‘did not provide authorization to perform
work affecting undisclosed regulated waste,’’ nor did
the approval letter ‘‘authorize the [plaintiff] to perform
work on undisclosed waste.’’ The defendant also claims
that the plaintiff disregarded the requirements of § 22a-
467 because it never had a permit to remediate the
waste from the site.

The defendant’s claims are based on its assertion that
‘‘[t]he state and federal environmental regulatory schemes
both articulate a stringent policy preventing the distur-
bance of PCB contaminated waste unless and until the
nature and extent of the contamination is determined
and disclosed to the regulators, and they approve the
plan for remediation and disposal of regulated waste.’’
In support of this proposition, the defendant cites to
40 C.F.R. § 761.61 (a) (2), which provides in relevant
part that ‘‘[a]ny person conducting self-implementing
cleanup of PCB remediation waste must characterize
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the site adequately . . . .’’11 According to the defen-
dant, the plaintiff, by mischaracterizing the steel beams
as nonporous and by failing to paint chip sample the
structural steel prior to submitting its plan for approval
by the EPA, did not adequately characterize the site
and thereby violated 40 C.F.R. § 761.61 (a) (2).

The defendant’s claims of violations by the plaintiff
of state and federal statutes and regulations can be
distilled to one central claim, namely, that the plaintiff,
prior to entering into the contract with the defendant,
should have tested and analyzed samples of all of the
waste at the site in order to be able to characterize the
site adequately. As a result of the plaintiff’s failure to
do so, the defendant alleges that the information pro-
vided to the EPA was ‘‘limited or false,’’ as it did not
cover the undisclosed contaminated waste. Thus,
according to the defendant, the Notification and
approval letter from the EPA could not and did not
provide authorization to perform work on the undis-
closed waste, which precluded the defendant from per-
forming any such work until the plaintiff performed the
necessary testing and the EPA provided the necessary
authorization. We disagree and conclude that the defen-
dant’s claims are belied by the court’s findings, which
are supported by the record.

1

First, from our review of the record, it does not
appear that the defendant raised its claim before the
court that the plaintiff lacked proper authorization from
the EPA to perform work on the undisclosed waste at
the site, as it was not mentioned in the defendant’s

11 The defendant’s reliance on 40 C.F.R. § 761.61 (a) (2) is unavailing. Any
obligation of the plaintiff to characterize the site adequately pursuant to
that regulation relates to the plaintiff’s representations in its notification to
the EPA, not to the defendant. The plaintiff’s obligations to the defendant
arise under the contract, not the federal regulation.



Page 150A CONNECTICUT LAW JOURNAL April 26, 2022

60 APRIL, 2022 212 Conn. App. 30

New Milford v. Standard Demolition Services, Inc.

posttrial brief nor did the court address it in its memo-
randum of decision. Rather, the defendant argued at
trial that the plaintiff’s mischaracterization of the steel
made it impossible for the defendant to perform under
the contract and that the plaintiff breached the contract
by failing to characterize the steel properly. This court,
therefore, will not address the issue of the adequacy
of the EPA approval letter authorizing the plaintiff to
commence work on phase III of the project, as that
issue was not raised before or decided by the trial
court. See Lebanon Historical Society, Inc. v. Attorney
General, 209 Conn. App. 337, 351 n.12, 268 A.3d 734
(2021) (declining to review claim that was not distinctly
raised before or decided by trial court). Moreover,
because the court did not reference § 22a-467 in its
decision, nor did the defendant raise any claim pursuant
to that statute before the court in its special defenses,
counterclaim or posttrial brief, we also decline to
address the defendant’s claim that the plaintiff, and the
court, disregarded the requirements of § 22a-467. See id.

2

The following facts are relevant to the defendant’s
claims that the plaintiff did not characterize the site
adequately and was required under the contract to paint
chip test the steel beams before the defendant could
perform any work at the site. The plaintiff submitted a
notification to the EPA seeking approval of a proposed
plan to address the removal of PCB contaminated build-
ing materials from the project site. In response, on
September 1, 2015, the EPA issued an approval letter
authorizing the plaintiff to move forward with phase
III of the project subject to the conditions set forth in
the letter and two attachments. The first attachment
required the plaintiff to provide to the EPA ‘‘a certifica-
tion signed by its selected abatement/demolition con-
tractor, stating that the contractor(s) has read and
understands the Notification, and agrees to abide by
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the conditions specified in [the] [a]pproval . . . .’’ The
second attachment included documents and correspon-
dence reviewed by the EPA prior to the issuance of its
approval, which, as the court found, included ‘‘discus-
sions of PCB contamination of various materials includ-
ing overhead cranes and steel beams.’’ By e-mail, dated
September 3, 2015, the defendant, as the contractor,
provided the certification required by the approval let-
ter, stating that it read and understood the cleanup and
disposal plan for the project site and agreed to abide
by the conditions set forth by the EPA in the approval
letter, which included compliance with EPA regulations
under 40 C.F.R. § 761 relative to the removal and abate-
ment of PCBs. Subsequently, the parties entered into
the contract, and, by letter dated September 14, 2015,
the plaintiff provided the defendant with a notice to
proceed as required under the contract.

As stated previously in this opinion, the court found
that the parties’ dispute centered on whether the con-
tract obligated the plaintiff to do paint chip sampling
of the structural steel to determine the presence of
PCBs at an improper level. In addressing this issue,
the court found that the testimony of Goldblum, the
defendant’s president, and Lawrence Kurt, who pre-
pared the CWP for the defendant, made ‘‘clear that the
defendant’s position was that paint chip sampling of
the steel was necessary for it to be sold to scrap dealers
as recyclable material.’’ The general truth of that state-
ment, however, is irrelevant because the court found
that the contract does not specify any requirement for
paint chip testing, and our examination of the contract
confirms that finding. Additionally, the court found the
testimony of the plaintiff’s expert witnesses ‘‘to be cred-
ible12 and of greater weight than that of the defendant’s

12 ‘‘[T]o the extent that the court’s decision is founded on its credibility
determinations, we cannot second-guess those determinations on appeal.’’
Alpha Beta Capital Partners, L.P. v. Pursuit Investment Management, LLC,
193 Conn. App. 381, 441, 219 A.3d 801 (2019), cert. denied, 334 Conn. 911,
221 A.3d 446 (2020), and cert. denied, 334 Conn. 911, 221 A.3d 446 (2020).
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expert’’; (footnote added); on the issue of whether it is
customary to require paint chip sampling under circum-
stances similar to those in the present case.13 The court
further found that, ‘‘[w]ith respect to any testing that
might have been required to comply with any regulatory
provisions under 40 C.F.R. § 761, the defendant
acknowledged that it had such an obligation when it
expressly certified in its letter on September 3, 2015,
that it had read and understood the terms of the EPA’s

13 The court found: ‘‘The defendant’s expert, Insall, testified that it was
his opinion that paint chip testing was required. On cross-examination,
however, Insall first acknowledged that he could not say whether the painted
steel was to be treated as bulk product waste or remediation waste. This
of course would affect what test might be appropriate, or, if any test would be
required at all. Secondly, Insall acknowledged that the EPA had information
available to it from phase II of the project that referenced painted building
columns, that the EPA had approved surficial (wipe) samples for painted
surfaces including columns, that the EPA had the discretion to allow this,
and that it never revoked its September 1, 2015 approval letter.

‘‘Insall also testified that paragraph 13 of the approval letter dealt with
site characterization. Yet, a reading of that paragraph says nothing about
characterization of the site or any action necessary to make a characteriza-
tion. Insall even conceded that if material referenced was considered as
bulk waste product, there is no characterization requirement under 40 C.F.R.
§ 761. A site characterization is done in the process of obtaining an approval
letter, not as a condition of the approval.

‘‘With respect to the disposal standards relative to contamination and
recyclability, Insall opined that the standards referenced were for the over-
head steel cranes and not the steel beams. However, this makes little sense
as the wording of the letter places the cranes and beams together in the
same sentence in the description of cleanup standards for nonporous sur-
faces. Insall further opined that there was a distinction between ‘columns’
and ‘beams’ in that columns were vertical and beams were horizontal. The
importance of the distinction to Insall was that dust accumulates on hori-
zontal beams and that paragraph 13 only covers horizontal beams. On its
face, Insall’s testimony clearly implies that dust did not accumulate on the
vertical beams, which borders on being a ludicrous statement. See State v.
Zayas, 195 Conn. 611, 620, 490 A.2d 68 (1985) (‘[i]t is an abiding principle
of jurisprudence that common sense does not take flight when one enters
a courtroom’).

‘‘While the report Insall submitted to the EPA (which was put into evi-
dence) was highly detailed, his credibility was put into issue by his testimony.
To the extent there was credible evidence put forth, it does not outweigh
the collective testimony of the plaintiff’s experts on the subjects addressed.’’
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Notification and agreed to abide by the specifications
set out in the approval letter.’’ The court also specifi-
cally found that ‘‘there is no express statement [in the
contract] that the steel is not contaminated,’’ which
undermines the primary basis for the defendant’s argu-
ment about the plaintiff’s alleged mischaracterization
of the site.14 Finally, the court found that ‘‘the plaintiff
performed its obligations under the contract.’’

14 The basis for the defendant’s claim of negligent misrepresentation by
the plaintiff at trial was its assertion that the plaintiff had misrepresented
the condition of the steel beams. The court, however, found that the defen-
dant had failed to prove its claim of negligent misrepresentation by a prepon-
derance of the evidence and, in addition, had waived any such claim of
misrepresentations by the plaintiff as to the condition of the steel beams
under various provisions of the contract. Specifically, the court found that,
‘‘[t]he plaintiff had disclosed in advance to all prospective bidders, including
the defendant, up to the date of the signing of the contract, all project
documents and historical data that had been acquired through phases I and
II, as well as a copy of the proposed contract and supporting documents,
and eventually, the EPA approval letter.’’ The court examined the bidding
documents and contractual provisions, which make clear that the bidder
was responsible for investigating the physical condition of the site and could
not rely on information provided by the plaintiff. For example, § 3.7.1 of
article 3 of the contract provides that ‘‘[the defendant] agrees that [it] shall
not use or be entitled to use any such information made available to [it]
through the contract documents or otherwise or obtained by [it] in [its]
own examination of the site, as a basis of or ground for any claim against
the [plaintiff] . . . .’’ The court found that the § 3.7.1 disclaimer provision,
along with others in the contract, were sufficient to defeat the defendant’s
claim of negligent misrepresentation. The court further noted that Kurt, who
had prepared the CWP for the defendant, acknowledged in his testimony
that he was aware of the provision in the phase III remediation plan that
‘‘referenced that the overhead steel cranes reportedly contained [a certain
level of] surface contamination’’ and that, ‘‘[w]hen asked why the defendant
had not done greater testing in light of the information and his having
physically seen the cranes and other painted steel at the walk-through on
the site, Kurt simply stated that it was ‘my error.’ ’’ The court, thus, concluded
that the defendant had failed to establish that the plaintiff misled either the
EPA or the defendant as to the condition of the site.

With respect to the issue of waiver, the court found that, ‘‘[t]hroughout
the process, the plaintiff advised the defendant and all other potential bidders
they were not to rely on any representations made by the plaintiff, that it
offered no warranties and that they should satisfy themselves through their
own investigation as to the character and condition of the site.’’ As the court
stated, ‘‘[w]hile claiming [that] the plaintiff had misrepresented the condition
of the steel and thereby affected the ability of the defendant to properly
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We conclude that the court’s findings are supported
by the clear and unambiguous provisions of the con-
tract. For example, the provision of the contract govern-
ing the transportation and disposal of hazardous materi-
als requires that ‘‘[a]ll labor, materials, tools, equipment,
services, testing, insurance, and incidentals which are
necessary or required to perform the work in accor-
dance with applicable governmental regulations, indus-
try standards and codes, and these specifications, shall
be provided by the Contractor.’’ (Emphasis added.) The
contract further provides that ‘‘[a]ll characterization
sampling and analysis for disposal shall be conducted
by the CONTRACTOR, with supervision from the ENGI-
NEER, where indicated,’’ and that ‘‘[t]he Contractor is
responsible for verifying actual locations and quantities
of the items with hazardous/regulated material/waste
constituents and for their proper handling and dis-
posal.’’ Moreover, neither the contract nor the approval
letter required the plaintiff to do paint chip sampling.
As the court properly found, the contract, when viewed
as a whole, ‘‘overwhelmingly placed the obligation for
the testing, handling and processing of the materials
on the site upon the defendant.’’ Indeed, as the court
observed, ‘‘[f]rom the broadest perspective, while the
defendant argues that it was the plaintiff who was
responsible for managing and disposing of the PCBs
on the site, the very purpose of the plaintiff awarding
the contract to the defendant was to have it do that
very work,’’ and ‘‘[w]hat the defendant viewed as extra
work with respect to the testing and treatment of the
structural steel was reasonably within the scope of the
work called for by the contract and the EPA approval
letter.’’

bid and do the job, the defendant’s own affirmative statements, which are
contractually binding, run counter to that position. The terms make clear
that the defendant had carefully reviewed the documents made available
to it, had physically viewed the site and was aware of conditions that might
affect the cost and work to be done.’’ The defendant has not challenged the
court’s findings regarding waiver on appeal.
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In the present case, the court correctly found that
the contract ‘‘overwhelmingly placed the obligation for
the testing, handling and processing of the materials on
the site upon the defendant.’’ The court also thoroughly
discussed the risks assumed by the defendant under the
contract and found that the plaintiff was not obligated
to test the waste ‘‘except in the context of doing verifica-
tion testing, which the parties do not dispute. All charac-
terization of the waste that had previously been done
in phases I and II of the project, which work had been
approved by the EPA, was disclosed to the defendant
as part of the bid process and within the contract docu-
ments. The contract specifically addressed the charac-
terization of the waste . . . [and required it to be con-
ducted by the contractor]. . . . The fact that the
defendant may not have accounted for the potential
contamination or testing of some structural steel, which
had been thought to have been recyclable, and therefore
resulted in the need for additional work both in terms
of time and labor, was a risk that it contractually bore.’’
(Citation omitted.) The court further stated that ‘‘[t]he
contract expressly made clear that the risk of the condi-
tion of the materials being different than anticipated
was solely on the contractor. Hence, if it turned out
that the assumption as to the recyclability of the steel
was wrong, the risk as to the quantity and value of any
recyclable steel was to be borne by the [defendant].
Both the original bid form and the proposed/executed
contract documents so stated.’’ These findings are
amply supported by the clear language of the contract
and the documents related thereto that were submitted
into evidence. The defendant’s claim on appeal that
the plaintiff was required to do the testing that the
defendant, itself, had contracted to perform simply
lacks merit.

3

Although, on appeal, the defendant casts the primary
issue as involving the plaintiff’s obligation to character-
ize waste in accordance with the EPA regulations and
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state law, this case involves a claim for breach of con-
tract, and the defendant has not challenged many of the
court’s findings and conclusions related to the plaintiff’s
breach of contract claim nor has it provided a clear
explanation as to how its claims concerning the EPA
regulations circumvent the court’s findings regarding
the contract. As we stated previously, ‘‘[t]he elements
of a breach of contract claim are the formation of an
agreement, performance by one party, breach of the
agreement by the other party, and damages.’’ (Internal
quotation marks omitted.) CCT Communications, Inc.
v. Zone Telecom, Inc., supra, 327 Conn. 133. In determin-
ing whether those elements had been satisfied, the court
thoroughly, and properly, analyzed the provisions of
the contract.

The defendant’s claim that this case concerns the
issue of the plaintiff’s obligation to characterize the
waste based on the requirements of certain EPA regula-
tions, not on the pertinent language of the contract, is
undercut by the defendant’s arguments before the court
and in its posttrial brief, which is replete with arguments
relating to the provisions of the contract. Although, in
making those arguments, the defendant referred to EPA
regulations, its claims at trial were premised on the
contract, and the defendant relied on those regulations
as a basis for its claim that the plaintiff breached the
contract. On appeal, however, the defendant, without
reference to the contract and as an excuse to escape
its contractual obligations, argues that the plaintiff’s
conduct constitutes a violation of those regulations and
that the court erred in failing to find such a violation.
The defendant cannot take one path at trial and, when
that fails, choose another on appeal. See Bligh v. Travel-
ers Home & Marine Ins. Co., 154 Conn. App. 564, 577,
109 A.3d 481 (2015) (‘‘[o]rdinarily appellate review is
not available to a party who follows one strategic path
at trial and another on appeal, when the original strategy
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does not produce the desired result’’ (internal quotation
marks omitted)). The defendant’s claim, therefore, fails.

4

Finally, it is also important to note the court’s finding
that, ‘‘[i]n this transaction, the defendant was a sophisti-
cated and experienced party in a highly specialized area
of work, which had, or had available to it if it wished,
the advice of consultants or counsel prior to entering
into the transaction. In fact, the defendant’s president,
Goldblum, is himself an attorney. In the bid documents,
the defendant provided a detailed and extensive list of
its experience in the field of demolition, remediation
and abatement, referencing fifty-three projects it had
completed or [was] actively working on between 2008
and 2014.’’ The court further found that the defendant
‘‘was given every opportunity to address any issues it
had with the proposed terms and interpretation of the
contract prior to its execution,’’ that ‘‘[i]t was not an
innocent [party] that was somehow unknowingly duped
into entering into an agreement of which it had no real
knowledge or understanding,’’ and that, even though
the court understood ‘‘the source of the frustration and
dismay of the defendant as to the condition of the prop-
erty being other than that which it had assumed,’’ under
the contract, the defendant bore the risk of its failure
to account ‘‘for the potential contamination or testing
of some structural steel which had been thought to
have been recyclable . . . .’’

With the benefit of hindsight, the defendant, in an
effort to shift the burden and responsibility for site
testing from it to the plaintiff, effectively is requesting
this court to rewrite its contract with the plaintiff, which
would be contrary to the well established principle that
‘‘parties are free to contract for whatever terms on
which they may agree. This freedom includes the right
to contract for the assumption of known or unknown
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hazards and risks that may arise as a consequence of
the execution of the contract. Accordingly, in private
disputes, a court must enforce the contract as drafted
by the parties and may not relieve a contracting party
from anticipated or actual difficulties undertaken pur-
suant to the contract, unless the contract is voidable on
grounds such as mistake, fraud or unconscionability.’’
Holly Hill Holdings v. Lowman, 226 Conn. 748, 755–56,
628 A.2d 1298 (1993); see also Coppola Construction
Co. v. Hoffman Enterprises Ltd. Partnership, 157 Conn.
App. 139, 159, 117 A.3d 876 (‘‘[C]ourts do not unmake
bargains unwisely made. . . . Although parties might
prefer to have the court decide the plain effect of their
contract contrary to the agreement, it is not within its
power to make a new and different agreement; con-
tracts voluntarily and fairly made should be held valid
and enforced in the courts.’’ (Internal quotation marks
omitted.)), cert. denied, 318 Conn. 902, 122 A.3d 631
(2015), and cert. denied, 318 Conn. 902, 123 A.3d 882
(2015). Although ‘‘the defendant may have used a mis-
taken basic assumption in making its bid and entering
into the contract,’’ that does not permit this court or
the trial court to rewrite the contract or to relieve the
defendant of its obligations thereunder, especially when
the defendant is an experienced and sophisticated com-
mercial party with respect to the type of work covered
by the contract, rather than an unsophisticated party
that was misled or deceived into entering into the con-
tract, the circumstances of which, the court concluded,
were not unconscionable.

B

The defendant next claims that the court erred in not
finding that the contract was impossible to perform.
We decline to review the claim.

This court previously has addressed the defense of
impossibility, stating: ‘‘Practice Book § 10-50 provides
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that [f]acts which are consistent with [the claimant’s
allegations] but show, notwithstanding, that the plaintiff
has no cause of action, must be specially alleged. . . .
The defense of impossibility does not aim to establish
the absence of a breach of the contract; rather it
assumes breach and instead seeks to show that a party
is excused from performance because at the time [the]
contract [was] made, [his] performance under it is
impracticable without his fault because of a fact of
which he has no reason to know . . . . 2 Restatement
(Second), Contracts, Existing Impracticability or Frus-
tration § 266, p. 338 (1981). Accordingly, such defense
must be specially pleaded.’’ (Citation omitted; internal
quotation marks omitted.) Howard-Arnold, Inc. v.
T.N.T. Realty, Inc., 145 Conn. App. 696, 711–12, 77 A.3d
165 (2013), aff’d, 315 Conn. 596, 109 A.3d 473 (2015).

In the present case, the plaintiff argues that this court
should decline to review the defendant’s impossibility
claim because it was not pleaded as a special defense.
It claims that, because the defendant failed to plead
a special defense of impossibility, the court did not
undertake the necessary analysis of such a claim, nor
did it make findings thereon, and, thus, it could not have
erred in failing to find that the defendant’s performance
under the contract was impossible. In opposition, the
defendant argues that the issue of impossibility is prop-
erly before this court. Specifically, the defendant claims
that it raised the claim in its posttrial brief and that
the court addressed the issue in its memorandum of
decision. We agree with the plaintiff.

First, we note that the defendant has not addressed
in its reply brief the issue raised by the plaintiff concern-
ing the defendant’s failure to plead impossibility as a
special defense, which, by itself, is fatal to its claim, as
our case law is clear that impossibility must be pleaded
as a special defense. See id. The court, therefore, could
not have erred in failing to make a finding on an issue
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that was not properly before it. Moreover, the defendant
relies on its claims that the court addressed the issue
in its decision and that the defendant raised the issue
in its posttrial brief as part of its argument that the
plaintiff materially had breached the contract. Our
review of the court’s decision, however, demonstrates
that, although the court referenced a number of the
defendant’s claims, including the claim that the plain-
tiff’s mischaracterization of the steel made it impossible
for the defendant to perform under the contract, the
court did not make any express findings regarding
whether the contract itself was impossible to perform.
The only finding regarding impossibility made by the
court was its finding that, given the course of events
that had transpired, as of December, 2015, it would
have been impossible for the defendant to complete
the work in a timely manner; the court never made
a finding that it would have been impossible for the
defendant to perform the work under the contract in
the first place beginning in September, 2015, as claimed
by the defendant on appeal.

Additionally, even if the issue of whether it was
impossible for the defendant to perform its obligations
under the contract was properly before the court,
because the court failed to make any findings as to that
issue, we would have to speculate as to whether the
court rejected the claim or simply overlooked it. It was
incumbent on the defendant to seek an articulation of
the court’s decision as to its failure to make a finding
on a claim the defendant alleges was properly before
the court. In the absence of such an articulation, the
record is inadequate for us to review the claim. See
McCarthy v. Chromium Process Co., 127 Conn. App.
324, 335, 13 A.3d 715 (2011) (‘‘It is well established that
[i]t is the appellant’s burden to provide an adequate
record for review. . . . It is, therefore, the responsibil-
ity of the appellant to move for an articulation or rectifi-
cation of the record where the trial court has failed to
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state the basis of a decision . . . to clarify the legal
basis of a ruling . . . or to ask the trial judge to rule
on an overlooked matter. . . . In the absence of any
such attempts, we decline to review this issue.’’ (Inter-
nal quotation marks omitted.)).

C

The defendant next claims that the court improperly
determined that the plaintiff lawfully had terminated
the contract.15 In support of this claim, the defendant
argues that ‘‘[a] party to a contract already in default
cannot terminate the other,’’ and that the plaintiff ‘‘was
clearly in default by the end of November when the
CWP was rejected.’’ Thus, according to the defendant,
‘‘[u]nless and until the CWP was approved, [the defen-
dant] had no authority to perform any work that
affected PCB contaminated waste.’’ We are not per-
suaded.

We first note that the court did not make an express
finding that the plaintiff lawfully had terminated the
contract. Such a finding, however, can be inferred from
the court’s rejection of count three of the defendant’s
counterclaim, which alleged that the plaintiff wrong-
fully had terminated the defendant from the job.
Although the defendant appears to be challenging that
determination, its very limited briefing on the issue fails
to address the court’s determination that the defendant
had failed to establish the allegations of its wrongful
termination claim in count three of its counterclaim.
We, therefore, do not undertake an analysis of the
court’s decision relating thereto.

The defendant’s claim that the plaintiff did not law-
fully terminate the contract is premised on a faulty
assumption, namely, that the plaintiff was in default
under the contract. The record does not support that

15 See footnote 1 of this opinion.
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assertion, and the court made no such finding of default
by the plaintiff. In fact, the court expressly found that
the plaintiff had performed its obligations under the
contract and that there was ample evidence of the
defendant’s breach. Specifically, the court stated: ‘‘First,
the contract contained a ‘time is of the essence’ clause
requiring the defendant to finish the job on or before
February 1, 2016. TRC had granted a six day extension
to allow for the testing of the expansion joint caulking
for PCB contamination as requested by the EPA, which
moved the deadline back to February 7, 2016. There
was credible testimony from Doubleday, Zarba and
[Richard] McManus that the defendant would not have
been able to meet that deadline. Collectively they cited
several factors, including, but not limited to: (1) the
defendant waiting seven weeks (forty-eight days)
before obtaining a demolition permit for the job site;
(2) the multiple delays in preparing an acceptable CWP,
which included over a month’s delay while the defen-
dant hired a consultant to review the plan; (3) the defen-
dant’s election to demobilize from the site on or about
November 20, 2015; (4) McManus’ opinion that the mill-
ing of the concrete called for in the contract would
take sixty-nine days as opposed to the thirty days the
defendant had estimated; (5) the ongoing dispute over
who was responsible for the testing of the steel for PCB
contamination despite the plaintiff’s continued insis-
tence that it was the defendant’s obligation to do so;
(6) the defendant’s delay between at least November
3, 2015, and November 27, 2015, in submitting a written
change order request based on its repeated oral claim
that several of the EPA requirements specified in the
approval letter were the basis for a change in the con-
tract despite TRC’s equally repeated response that such
a claim would only be considered if submitted in writing
pursuant to the contract; (7) the failure to submit a
revised [health and safety plan]; (8) the failure to submit
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a demolition work plan; (9) the November 20, 2015 letter
from the defendant and statement at the December 8,
2015 job meeting advising the plaintiff that the defen-
dant would not proceed with any further work on the
job until a CWP was done; (10) its statement in that
same letter and at the job meetings on November 24,
2015, December 1, 2015, and December 8, 2015, that it
would not perform any work if [it] was required to
sample the steel; (11) that the issues on the character-
ization of the steel and the paint chip testing were still
to be resolved; (12) that less than 10 percent of the
work called for on the project had been completed as
of both December of 2015 and the date of the termina-
tion; and (13) based on its December 15, 2015 letter to
the plaintiff claiming a ninety-four day delay due to
plaintiff’s actions and the defendant’s own proposed
revised project schedule that called for a completion
date of May 4, 2016. Given these facts, it is clear that
it would have been impossible for the defendant to
have finished the job by February 6, 2016.’’ (Footnotes
omitted.)

These findings provide ample support for the court’s
determination that, in December, 2015, the defendant
could not have finished the job in a timely manner as
required under the contract. Therefore, the defendant’s
challenge to the court’s implicit determination that the
plaintiff lawfully had terminated the contract is unavail-
ing.16

D

The defendant next claims that evidence of certain
change orders executed by the plaintiff in connection
with its contract with Costello, pursuant to which the

16 To the extent that the defendant’s claim can be construed as a challenge
to the court’s finding that it breached the contract, that claim fails as well,
as the court’s finding that the defendant breached the contract was not
clearly erroneous.
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plaintiff had agreed to modify terms of that contract,
constituted admissions that the plaintiff’s contract with
the defendant was defective and could not be performed
by the defendant as written. We disagree.

In its memorandum of decision, the court found that
Costello submitted eleven change order requests during
the course of its work on the project and that most of
those requests were approved by TRC. The court further
stated: ‘‘The defendant has argued that the court should
also consider the conduct of the plaintiff in its handling
of the similar contract with Costello following the rebid
of the project. The defendant argues that, as to Costello,
TRC allowed change orders similar to those asked for
[by the defendant] and denied to the defendant by TRC,
and that those change orders often revolved around the
requirements for testing and decontamination. This, the
defendant contends, is an admission on the part of the
plaintiff as to the actual intent of the contract, which
was that the original obligation for the testing of PCB
contamination was that of the plaintiff. To this end, the
defendant cites Putnam Park Associates v. Fahne-
stock & Co., 73 Conn. App. 1, 10–11, 807 A.2d 991 (2002),
for the general proposition that a court may use the
parties’ actions as an aid to determine the meaning of
the contract. While that general proposition is true, the
defendant’s reference to the case is misplaced, as the
defendant asks the court to look at the actions of the
plaintiff with respect to a different party on a different,
albeit similar, contract. . . . The plaintiff’s actions do
not involve the same two parties and, therefore, the
principle cited is inapplicable.’’ (Citation omitted.) We
agree with the court.

The fatal flaw in the defendant’s argument is its fail-
ure to acknowledge the basis for the change orders
sought by Costello. Approximately eight months after
the defendant’s contract with the plaintiff was termi-
nated, the defendant directly contacted the EPA by
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e-mail regarding certain paint chip sampling requested
by the defendant as part of this litigation that was to
be performed on the site in accordance with an order
of the trial court dated August 19, 2016.17 This resulted
in a series of e-mails and telephone calls between the
defendant and representatives of the EPA and had the
effect of interrupting the work being performed by Cos-
tello. Subsequently, TRC submitted to the EPA a plan
proposed by Costello for PCB sampling, after which a
series of correspondence between the plaintiff and the
EPA followed. Those exchanges included ‘‘a comment
by the EPA that should the paint chip samples sought
by the defendant (in the court action) reveal PCBs in
the paint, a change to the decontamination plan might
be necessary.’’ The results of that paint chip sampling
did prompt the EPA to require additional testing of the
steel beams and other materials, including testing of
roofing material, which caused additional expenses and
delayed the project. Significantly, the court found that,
‘‘[a]t no time before the defendant unilaterally inter-
vened by contacting the EPA with the court ordered
paint chip sample results on November 21, 2016, did
the EPA expressly require the plaintiff to do any paint
chip sampling and provide the results thereof.’’

Following its examination of the language of the con-
tract and the approval letter, and its consideration of
the expert testimony presented,18 the court found that
paint chip sampling was not required to be done by the

17 See footnote 5 of this opinion.
18 With respect to the change orders, the court found that ‘‘there was

credible documentary and testimonial evidence from Doubleday, Zarba and
Mike Costello to establish the validity of those expenses. . . . These
expenses were a direct consequence of the defendant’s failure to complete
the contract and its unilateral correspondence with the EPA subsequent to
its dismissal from the job. That contact resulted in not only expanded PCB
testing, it raised disposal costs and required both Costello and TRC to
remain on the job much longer and to perform more work than originally
anticipated.’’ (Citations omitted.)
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plaintiff under its contract with the defendant. That
finding is supported by the record and is not clearly
erroneous. The defendant’s claim, therefore, that the
change orders granted to Costello in connection with
the additional paint chip testing requirements imposed
by the EPA, which were not part of the defendant’s
contract with the plaintiff, constituted an admission by
the plaintiff that its contract with the defendant could
not be performed without such testing is contrary to
the record and fails.

II

THE CROSS APPEAL

In its cross appeal, the plaintiff challenges the court’s
award and calculation of damages. Specifically, the
plaintiff claims that the court erred in its award and
calculation of damages with respect to the following:
(1) ‘‘the court interpreted the contract’s liquidated dam-
ages . . . provision . . . as the only measure of dam-
ages available for all elements of the [plaintiff’s] loss
when that provision is not the exclusive measure of
damages for breach and does not preclude the award
of the [plaintiff’s] nondelay damages, inclusive of direct
and consequential damages unrelated to delay in [the
project’s] completion’’; (2) ‘‘there is no lawful basis for
limiting per diem [liquidated damages] to 254 days’’;
and (3) ‘‘the court erred in its prospective calculation
of damages by not taking into account the $167,652
paid by the [plaintiff] to [the defendant] when it com-
pared [the defendant’s] and Costello’s contracts for the
purpose of determining the [plaintiff’s] completion
costs.’’19 We agree with the plaintiff’s first claim.

We first set forth the following findings concerning
the issue of damages made by the court in its memoran-

19 In light of our conclusion that the issue of damages must be remanded
to the court for a new hearing, we do not address the plaintiff’s third claim.
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dum of decision: ‘‘[T]he plaintiff has submitted a sum-
mary of damages with supporting documentation claim-
ing an amount due of $1,855,936. . . . Categorically,
the claimed damages fall into three areas. First, the
difference in the contract price between the defendant
and Costello for the job to be done. Second, additional
expenses for the rebidding of the job and the engi-
neering support that went with it. Third, project dam-
ages for both contractual liquidated damages and addi-
tional work the plaintiff was required to do as a result
of the defendant’s unilateral communications with the
EPA following its dismissal from the job.

‘‘As to the first category, the difference in the contract
price, the defendant’s accepted bid in June, 2015, was
$2,713,950. Upon rebid in March, 2016, Costello was
awarded the contract for $2,962,207. The difference is
an additional cost of $248,257. . . . The bid forms pro-
vided to the bidders between the original bid and the
rebid were identical but for the assumption of the credit
for salvageable steel. The original bid form estimated
1000 tons and the rebid form estimated 2400 tons. Both
indicated that the quantity and value of the salvageable
steel was at the contractor’s sole risk/reward.

‘‘As to the second category, the additional expenses
for the rebidding of the job and the engineering support
that went with it, the plaintiff claims payments of
$167,652 made to the defendant, payments of $92,300
toward construction support in 2015, the escalation of
unit prices resulting in an additional cost of $17,913,
payments of $47,230 toward the support of the rebid
process, $23,800 for the disposal of bags with asbestos
containing material that had been left on-site by the
defendant, $10,259 for fencing, and $583 for advertise-
ment of the project rebid. These expenses total
$359,737. The court finds evidentiary support for most
of the claimed expenses. However, the expense of
$167,652 is not properly claimed as damages as these
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were payments for work done by the defendant, which
had been approved by TRC following the submission
of the defendant’s first two pay applications. . . .
Accounting for that payment, the total expenses claimed
are $192,085.

‘‘As to the final category, project damages for both
contractual liquidated damages and the additional work
the plaintiff was required to do as a result of both the
court action and the defendant’s communications with
the EPA following its dismissal from the job, the plaintiff
claims a total amount due of $1,247,942. The largest
component of the figure comes from the claim of liqui-
dated damages in the amount of $520,000 for the 260
day period commencing from February 1, 2016, at the
rate of $2000 per day. In order to complete the work that
remained to be done after the defendant’s dismissal,
Costello’s March 31, 2016 bid of $2,962,207 was
accepted by the plaintiff. . . . Costello later com-
menced work on the project on essentially the same
terms as the defendant. Following Costello’s prepara-
tion of a CWP and other minor work, it received notice
from the plaintiff on October 5, 2016, that the EPA had
approved the CWP and [that it] could commence work
in earnest. . . . However, in the fall of 2016, additional
work was required to be done on the project, which
included additional PCB [testing] and . . . testing [of
asbestos containing materials], decontamination, shear-
ing and sizing of steel beams, site maintenance, and
disposal of additionally identified contaminated waste
and other tasks. These specific costs were reflected in,
but not limited to, change orders [numbers] 3, 5, 6, 7,
8, 9, 10 and 11. . . . All of the other additional work
was necessary as a result of Insall’s correspondence
on behalf of the defendant to the EPA between Septem-
ber 1, 2016, and November 21, 2016, long after the defen-
dant had been dismissed from the job. That correspon-
dence raised the issue of paint chip testing for PCB
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contamination at the site and claimed that other debris
had come in contact with contaminated soil. This neces-
sitated stopping work on the project from December 5
to December 16, 2016, and eventually resulted in at
least an additional 200 paint chip tests. . . . Some of
the other damages claimed, outside of the change
orders, related to the paint study that had been initiated
but not completed, and the potential for additional dis-
posal costs related to the steel. The total amount
claimed as to all of these actual and estimated costs is
$1,247,942.

‘‘With respect to that third category, the plaintiff’s
claim of liquidated damages for the defendant’s failure
to timely complete the job is for 260 days commencing
from February 1, 2016, to October 19, 2016. . . . The
contract called for completion of the work by that date
(i.e., within 140 days). Article 2, § 2.1.1 of the contract
states: ‘Failure of the Contractor to meet this estab-
lished timeframe will result in liquidated damages being
assessed in the amount of $2,000/day for each and every
calendar day beyond the contract time limit.’ . . . In
this instance, the plaintiff claims a total of $520,000. As
previously noted, the court has found that there was
an extension of the contract to February 7, 2016. There-
fore, the claim must be adjusted to a commencement
date of February 7, 2016, for a revised total of 254 days
at $2000 per day for a total of $508,000.’’ (Citations
omitted.)

The court next examined the liquidated damages pro-
vision of the contract and determined that it was a valid,
enforceable provision of the contract, as it met the three
criteria necessary to establish that the provision is one
for liquidated damages and not a penalty. The court,
after citing the principle set forth in Hanson Develop-
ment Co. v. East Great Plains Shopping Center, Inc.,
195 Conn. 60, 64, 485 A.2d 1296 (1985), that ‘‘a seller
may not retain a stipulated sum as liquidated damages
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and also recover actual damages,’’ concluded that the
plaintiff was ‘‘limited in its claim of damages to those
attributable under its liquidated damages provision,
article 2, § 2.1.1. Although such damages are often typi-
cally determined by when the job is finally completed
by the breaching party, here the plaintiff dismissed the
defendant from the job. Costello was hired to finish the
job, but because of the defendant’s interaction with the
EPA and the subsequent additional work and testing,
it was unable to do so as the funds available to the
plaintiff to complete the project were exhausted.
Although the job was never completed, the plaintiff
has not sought liquidated damages beyond 260 days
(adjusted to 254 days), which falls shortly after Costello
received notice of the EPA’s approval of the CWP. Thus,
the total amount of liquidated damages due the plaintiff
is found to be $508,000.

‘‘As to any finding of damages, it remains for the
court to address the retainage20 held by the plaintiff in
excess of the statutory limits set forth in . . . § 49-
41b,21 as noted in the discussion of count one of the
defendant’s counterclaim. That statute limits the
amount of retainage held by a municipality in any public
work contract to 5 percent of any periodic or final
payment due a general contractor. In this instance, arti-
cle 4, § 4.1.5 of the contract, entitled ‘Retainage,’ states,

20 See footnote 8 of this opinion.
21 General Statutes 49-41b provides in relevant part: ‘‘When any public

work is awarded by a contract for which a payment bond is required by
section 49-41 and such contract contains a provision requiring the general
or prime contractor under such contract to furnish a performance bond in
the full amount of the contract price, the following shall apply . . . (3) If
the awarding authority is a municipality, (A) the municipality shall not
withhold more than five per cent from any periodic or final payment which
is otherwise properly due to the general or prime contractor under the terms
of such contract . . . .’’

We note that, although § 49-41b has been amended by the legislature since
the events underlying the present appeal; see, e.g., Public Acts 2016, No.
16-104, § 1; those amendments have no bearing on the merits of this appeal.
In the interest of simplicity, we refer to the current revision of the statute.
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‘[T]he [plaintiff] shall retain ten percent (10%) . . . of
each estimate until final completion and acceptance of
all work covered by this contract.’ . . . A review of
the pay applications submitted by the defendant and
approved by TRC show that $18,628 was held as
retainage, which represented 10 percent of the amount
of the work deemed completed by the defendant. . . .
The amounts withheld by the plaintiff comport with the
terms of the contract, which both parties had volunta-
rily and mutually agreed to. Nonetheless, they are both
bound by the statute. As a result, the correct amount
of retainage held should have been $9314. Accordingly,
the court will set off the excess retainage of $9314
against the amount due the plaintiff, bringing the total
damage award to $498,686. The remaining retainage
held by the plaintiff in the equal amount of $9314 shall
be credited toward the plaintiff’s damages pursuant to
article 5, § 5.1. That provision allows the plaintiff to
withhold any further payments to the contractor when
it has failed to complete the work within the time period
called for by the contract. Allowing this second amount
as a credit to the defendant, given that the amounts are
already in the possession of the plaintiff, an additional
adjustment of $9314 is made to the award of damages,
further reducing the total amount due the plaintiff to
$489,372.’’ (Citations omitted; footnotes added.) In mak-
ing those findings, the court relied on the testimony of
Doubleday, Zarba and Mike Costello, along with other
documentary evidence submitted by the plaintiff.

Before we address the merits of the claims on the
cross appeal, we set forth our standard of review. ‘‘As
a general rule, in awarding damages upon a breach of
contract, the prevailing party is entitled to compensa-
tion which will place [it] in the same position [it] would
have been in had the contract been properly performed.
. . . Such damages are measured as of the date of the
breach. . . . For a breach of a construction contract
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involving defective or unfinished construction, dam-
ages are measured by computing either (i) the reason-
able cost of construction and completion in accordance
with the contract, if this is possible and does not involve
unreasonable economic waste; or (ii) the difference
between the value that the product contracted for
would have had and the value of the performance that
has been received by the plaintiff, if construction and
completion in accordance with the contract would
involve unreasonable economic waste.’’ (Internal quota-
tion marks omitted.) Naples v. Keystone Building &
Development Corp., 295 Conn. 214, 224, 990 A.2d 326
(2010); see also Duffy v. Woodcrest Builders, Inc., 2
Conn. Cir. 137, 143, 196 A.2d 606 (1963) (‘‘[i]n the case
of a defaulting building contractor, the situation is nor-
mally that of recovering the reasonable cost of getting
the work done by another’’ (internal quotation marks
omitted)).

‘‘The [injured party] has the burden of proving the
extent of the damages suffered. . . . Although the
[injured party] need not provide such proof with [m]ath-
ematical exactitude . . . the [injured party] must nev-
ertheless provide sufficient evidence for the trier to
make a fair and reasonable estimate. . . . As we have
stated previously, the determination of damages is a
matter for the trier of fact. . . . Accordingly, we review
the trial court’s damages award under the clearly erro-
neous standard, under which we overturn a finding of
fact when there is no evidence in the record to support
it . . . or when although there is evidence to support
it, the reviewing court on the entire evidence is left
with the definite and firm conviction that a mistake has
been committed.’’ (Internal quotation marks omitted.)
DeMattio v. Plunkett, 199 Conn. App. 693, 721–22, 238
A.3d 24 (2020).

A

The plaintiff claims that the court erred in determin-
ing that the contract’s liquidated damages provision
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was the exclusive measure of damages for breach of
the contract. We agree.

We first set forth general principles governing liqui-
dated damages. ‘‘The law is well established in this
jurisdiction, as well as elsewhere, that a term in a con-
tract calling for the imposition of a penalty for the
breach of the contract is contrary to public policy and
invalid, but a contractual provision fixing the amount
of damages to be paid in the event of a breach is enforce-
able if it satisfies certain conditions. . . . A contractual
provision for a penalty is one the prime purpose of
which is to prevent a breach of the contract by holding
over the head of a contracting party the threat of punish-
ment for a breach.’’ (Citations omitted.) Berger v. Sha-
nahan, 142 Conn. 726, 731, 118 A.2d 311 (1955). ‘‘A
provision for liquidated damages [on the other hand]
. . . is one the real purpose of which is to fix fair
compensation to the injured party for a breach of con-
tract. In determining whether any particular provision
is for liquidated damages or for a penalty, the courts
are not controlled by the fact that the phrase liquidated
damages or the word penalty is used. Rather, that which
is determinative of the question is the intention of the
parties to the contract. Accordingly, such a provision
is ordinarily to be construed as one for liquidated dam-
ages if three conditions are satisfied: (1) The damage
which was to be expected as a result of the breach of
the contract was uncertain in amount or difficult to
prove; (2) there was an intent on the part of the parties
to liquidate damages in advance; and (3) the amount
stipulated was reasonable in the sense that it was not
greatly disproportionate to the amount of the damage
which, as the parties looked forward, seemed to be
the presumable loss which would be sustained by the
contractee in the event of a breach of the contract.’’22

22 In the present case, the court found that the liquidated damages provi-
sion was enforceable because all three criteria had been met to establish
the validity of the liquidated damages provision: damages resulting from a
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(Internal quotation marks omitted.) Tsiropoulos v. Rad-
igan, 163 Conn. App. 122, 127–28, 133 A.3d 898 (2016);
see also Banta v. Stamford Motor Co., 89 Conn. 51, 54,
92 A. 665 (1914) (‘‘ ‘As a general rule parties are allowed
to make such contracts as they please, including con-
tracts to liquidate and fix beforehand the amount to be
paid as damages for a breach of such contracts; but
the courts have always exercised a certain power of
control over contracts to liquidate damages, so as to
keep them in harmony with the fundamental general
rule that compensation shall be commensurate with
the extent of the injury. . . . When the nature of the
engagement is such that upon a breach of it the amount
of damages would be uncertain or difficult of proof,
and the parties have beforehand expressly agreed upon
the amount of damages and that amount is not greatly
disproportionate to the presumable loss, their expressed
intent will be carried out.’ ’’).

Because the plaintiff’s challenge to the court’s inter-
pretation of the liquidated damages provision in the
contract as being the plaintiff’s exclusive remedy for
the defendant’s breach of the contract involves a matter
of contract interpretation, we set forth our well estab-
lished standard of review governing such claims.
‘‘[W]here there is definitive contract language, the deter-
mination of what the parties intended by their contrac-
tual commitments is a question of law. . . . Because
a question of law is presented, review of the trial court’s
ruling is plenary, and this court must determine whether
the trial court’s conclusions are legally and logically
correct, and whether they find support in the facts

breach of contract were uncertain at the time the parties entered into the
contract; the parties clearly expressed their intent to liquidate damages in
advance as expressed in article 2, § 2.1.1; and the amount stipulated was
reasonable. The defendant did not challenge the enforceability of the liqui-
dated damages provision at trial, nor has it challenged on appeal the court’s
finding concerning its validity and enforceability. The court’s finding that
the provision was valid and enforceable, thus, is not at issue in this appeal.
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appearing in the record. . . . [T]he intent of the parties
[to a contract] is to be ascertained by a fair and reason-
able construction of the written words and . . . the
language used must be accorded its common, natural,
and ordinary meaning and usage where it can be sensi-
bly applied to the subject matter of the contract.’’ (Cita-
tion omitted; internal quotation marks omitted.) Detar
v. Coast Venture XXVX, Inc., supra, 74 Conn. App. 322–
23.

In the present case, liquidated damages are covered
by article 2 of the contract. Article 2, § 2.1, which gov-
erns the time frame of the contract, provides: ‘‘The
contract period is established from the Notice to Pro-
ceed issued by the Engineer for a period of 140 days,
including weekends and holidays. The work should be
substantially complete at that time, unless the Contrac-
tor has been granted an extension by methods defined
and prescribed herein.’’ That provision is followed by
§ 2.1.1, titled ‘‘Liquidated Damages,’’ which provides:
‘‘Failure of the Contractor to meet this established time-
frame will result in liquidated damages being assessed
in the amount of $2,000/day for each and every calendar
day beyond the contract time limit.’’ Section 2.1.2 of
article 2 further provides that time is of the essence23

for the general performance of the contract and, addi-
tionally, that, ‘‘[i]n the event the Contractor fails to
perform the work in a timely manner due to the Contrac-
tor’s poor planning, financial status, errors in construc-
tion or any other reason directly attributed to the Con-
tractor’s circumstances, the [plaintiff] may institute

23 ‘‘When it is said that time is of the essence, the proper meaning of the
phrase is that the performance by one party at the time specified in the
contract or within the period specified in the contract is essential in order to
enable him to require performance from the other party. . . . Its commonly
understood meaning is that insofar as a time for performance is specified
in the contract, failure to comply with the time requirement will be consid-
ered to be a material breach of the agreement.’’ (Internal quotation marks
omitted.) Blackwell v. Mahmood, 120 Conn. App. 690, 699 n.4, 992 A.2d
1219 (2010).
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default proceedings against the Contractor to recover
damages and losses.’’ (Emphasis added.)

In making its determination that liquidated damages
were the plaintiff’s exclusive remedy under the con-
tract, the court cited Hanson Development Co. v. East
Great Plains Shopping Center, Inc., supra, 195 Conn.
64, for the principle that ‘‘a seller may not retain a
stipulated sum as liquidated damages and also recover
actual damages.’’ Specifically, the court stated: ‘‘Where
the parties have entered into a voluntary agreement as
to how to address any potential damages from a breach
of contract, such agreement if validly entered into is
to be enforced. Therefore, the plaintiff’s claim for both
liquidated damages and consequential damages is an
attempt to have its cake and eat it too. In Saturn Con-
struction Co. [v. Dept. of Public Works, Superior Court,
judicial district of Hartford, Docket No. CV-93-0704690-
S (October 17, 1994), in which the court found enforce-
able a liquidated damages provision in a state contract
that provided for liquidated damages of $1000 per day
for failure to complete a construction job in a timely
manner], Judge Sheldon noted that it is possible,
depending on the wording of the liquidated damages
provision, to obtain both under narrow circumstances:
‘[A]lthough an unrestricted liquidated damages clause
operates as a bar to the recovery of all actual or conse-
quential damages for breach of the contract; Camp v.
Cohn, 151 Conn. 623, 626, 201 A.2d 187 (1964); parties
to a contract may choose to narrow the scope of their
liquidated damages clause by clearly expressing that
intention either in the language of the clause itself or
in the remaining language of the contract.’ For example,
the clause could be limited to the loss of use of a
proposed property. In the present case, interpreting the
contract as a matter of law, the language of the liqui-
dated damages clause is not limited in any way that
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would allow an independent claim for actual and conse-
quential damages. The parties having agreed upon the
terms of the liquidated damages clause, the court is not
free to disregard it or read other terms into the con-
tract.’’

We conclude that the court improperly determined
that liquidated damages were the plaintiff’s exclusive
remedy under the contract. Our Supreme Court has
‘‘long . . . held that contracting parties may decide on
a specified monetary remedy for the failure to perform
a contractual obligation.’’ Bellemare v. Wachovia Mort-
gage Corp., 284 Conn. 193, 203, 931 A.2d 916 (2007).
Moreover, ‘‘[p]arties to a contract may agree on the
remedies available in the event of a breach of contract.
If the language of the agreement discloses that the par-
ties intended to limit the remedies to those stated, the
agreement will be enforced and the party will be limited
to the exclusive remedies outlined in the agreement.
. . . A contract will not be construed to limit remedial
rights unless there is a clear intention that the enumer-
ated remedies are exclusive.’’ (Emphasis added; inter-
nal quotation marks omitted.) International Marine
Holdings, Inc. v. Stauff, 44 Conn. App. 664, 676, 691
A.2d 1117 (1997). That principle is supported by the
language of the Uniform Commercial Code and General
Statutes § 42a-2-719 (1), under which the language of
a limited remedy in a contract that is designed to be
the sole exclusive remedy must be clearly expressed.
See Gaynor Electric Co. v. Hollander, 29 Conn. App.
865, 871–72, 872 n.4, 618 A.2d 532 (1993).

The language of the contract in the present case does
not support the court’s conclusion that liquidated dam-
ages were the plaintiff’s exclusive remedy. The liqui-
dated damages provision in § 2.1.1 of article 2, which
provides that the failure of the contractor to meet the
time frame established therein will result in liquidated
damages, clearly applies to damages resulting from
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delay; there is no language expressly stating that such
damages are the plaintiff’s exclusive remedy for a
breach of the contract not related to the defendant’s
delay in performance, and the fact that the contract
provided for liquidated damages caused by the defen-
dant’s failure to perform the work within the time frame
set forth in the contract does not, by itself, demonstrate
a clear intent that such delay damages are the exclusive
remedy available to the plaintiff under the contract,
which must be viewed in its entirety. See Vaccaro v.
Shell Beach Condominium, Inc., 169 Conn. App. 21,
49, 148 A.3d 1123 (2016) (‘‘[t]he contract must be viewed
in its entirety, with each provision read in light of the
other provisions . . . and every provision must be
given effect if it is possible to do so’’ (internal quotation
marks omitted)), cert. denied, 324 Conn. 917, 154 A.3d
1008 (2017). In the present case, the time is of the
essence provision in § 2.1.2 of article 2 of the contract
specifically allows the plaintiff to institute default pro-
ceedings against the defendant to recover ‘‘damages
and losses’’ if the defendant fails ‘‘to perform the work in
a timely manner due to the [defendant’s] poor planning,
financial status, errors in construction or any other
reason directly attributed to the [defendant’s] circum-
stances . . . .’’ Notably, § 2.1.2 of article 2 does not
reference ‘‘liquidated damages’’; instead, it refers to
‘‘damages and losses.’’ Because § 2.1.1 of article 2 of
the contract specifically references ‘‘liquidated dam-
ages,’’ the fact that § 2.1.2, instead, references ‘‘damages
and losses’’ is evidence of a contractual intent to allow
for the recovery of nondelay damages and losses, in
addition to the liquidated damages due to delays
allowed in § 2.1.1. To construe the contract otherwise
would render that provision in § 2.1.2 superfluous. See
Assn. Resources, Inc. v. Wall, supra, 298 Conn. 183 (‘‘the
law of contract interpretation . . . militates against
interpreting a contract in a way that renders a provision
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superfluous’’ (internal quotation marks omitted)); see
also Old Colony Construction, LLC v. Southington, 316
Conn. 202, 214–15, 113 A.3d 406 (2015) (‘‘[w]hen a con-
tract expressly preserves remedies following termina-
tion, such a reservation must be given full effect absent
evidence of a more limited intent’’).

We next must reconcile our conclusion with the gen-
eral principle cited by the trial court that ‘‘a plaintiff
may not recover both liquidated damages and actual
damages.’’24 McClintock v. Rivard, 219 Conn. 417, 430
n.13, 593 A.2d 1375 (1991). We hold that, under the
specific language of the contractual provisions at issue
here, our conclusion is not inconsistent with that princi-
ple. When, as here, a liquidated damages provision is
limited in its application to damages resulting from
delays and does not expressly provide that liquidated
damages are the exclusive remedy, it does not prevent
the recovery of actual damages for items to which the
liquidated damages provision does not apply, i.e., non-
delay damages. See 22 Am. Jur. 2d, Damages § 539
(2022) (‘‘[a] provision for liquidated damages does not
prevent the recovery of actual damages caused by
events that are not covered by the liquidated damages
clause unless the contract expressly precludes the
recovery of damages other than those enumerated’’).
It stands to reason that, so long as the predicate for both
awards is not the same, the recovery of both liquidated
damages and actual or consequential damages will not
result in an impermissible double award. Accordingly,
although, because of the liquidated damages provision,
the plaintiff cannot additionally recover actual or com-
pensatory damages resulting from the delays caused by
the defendant, the liquidated damages provision of the

24 ‘‘Actual or compensatory damages, the terms being synonymous, are
damages in satisfaction of, or in recompense for, loss or injury sustained.’’
(Internal quotation marks omitted.) Manning v. Pounds, 2 Conn. Cir. 344,
346, 199 A.2d 188 (1963).
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contract does not preclude the plaintiff from recovering
from the defendant nondelay actual and consequential
damages.

Although Connecticut courts have not yet squarely
addressed this issue,25 our conclusion is consistent with
holdings of many state courts.26 For example, in Fra-
man Mechanical, Inc. v. Dormitory Authority of the

25 In its brief, the plaintiff argues that Dean v. Connecticut Tobacco Corp.,
88 Conn. 619, 625, 92 A. 408 (1914), and Banta v. Stamford Motor Co., supra,
89 Conn. 51, both support the principle that a liquidated damages provision
in a contract does not preclude the nonbreaching party from seeking and
being awarded damages for defective or unfinished construction, or for
nondelay damages not covered by the liquidated damages provision. We
disagree. One of the issues before our Supreme Court in Dean was whether
the defendant was harmed by a jury instruction relating to the third count
of its counterclaim, which alleged a claim for special damages through injury
to harvested tobacco resulting from delay in the completion of a warehouse
beyond the stipulated date. Dean v. Connecticut Tobacco Corp., supra, 624.
The court concluded that, because the evidence in support of the claim for
special damages was speculative, the jury instruction that there could be
no recovery of those damages was amply justified. Id., 624–25. Furthermore,
the court noted that the parties had a provision in their contract for liquidated
damages to be recoverable for any delay in the completion of the work and
stated that ‘‘[t]he parties having stipulated in advance as to the amount of
damages recoverable, further recovery, or recovery upon some other basis,
could not, of course, be had.’’ Id., 625–26. In Banta, the issue before our
Supreme Court was whether the liquidated damages provision in the parties’
contract providing for the recovery of liquidated damages in the event of
delay in the completion of the construction of a pleasure boat was a penalty,
which the law would not enforce. Banta v. Stamford Motor Co., supra, 54.
The court determined that the provision was enforceable, as the amount of
liquidated damages provided for in the contract was not unreasonable; id.,
57; and stated that, because ‘‘[t]he defendant, by its contract with the plaintiff,
agreed to pay these sums in the event named . . . [i]t must abide by its
bargain . . . .’’ Id., 54. In neither case did our Supreme Court address the
issue or conclude that a party may recover both liquidated damages and
completion or other nondelay damages.

26 See Delaware Limousine Service, Inc. v. Royal Limousine Service,
Inc., Docket No. C.A. 87C-FE-104, 1991 WL 89787, *1 (Del. Super. May 2,
1991) (following general rule that liquidated damages provision does not
prevent recovery of actual damages caused by events that are not covered by
liquidated damages clause unless contract expressly provides that damages
other than those enumerated shall not be recovered); Lawson v. Durant,
213 Kan. 772, 775, 518 P.2d 549 (1974) (same); Meyer v. Hansen, 373 N.W.2d
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State of New York, Docket No. A1114-14, 2019 WL
1747007, *10 (N.Y. Sup. March 7, 2019) (decision with-
out published opinion, 114 N.Y.S.3d 814 (2019)), the
Supreme Court of New York for Albany County stated:
‘‘Ordinarily, a party is awarded either actual damages
or liquidated damages, but not both when the predicate
for the awards is the same . . . . The rationale for this
rule is that liquidated damages, by their nature, are in
lieu of, not in addition to, other compensatory damages
. . . . As a corollary, both actual and liquidated dam-
ages are recoverable damages when the predicate for

392, 395 (N.D. 1985) (same); Visa, Inc. v. Sally Beauty Holdings, Inc., Docket
No. 02-20-00339-CV, 2021 WL 5848758, *12 (Tex. App. December 9, 2021)
(same), petition for review filed (Tex. February 23, 2022) (No. 22-0024);
VanKirk v. Green Construction Co., 195 W. Va. 714, 719, 466 S.E.2d 782
(1995) (same), cert. denied, 518 U.S. 1028, 116 S. Ct. 2571, 135 L. Ed. 2d
1087 (1996); see also A. Miner Contracting, Inc. v. Toho-Tolani County
Improvement District, 233 Ariz. 249, 258, 311 P.3d 1062 (Ariz. App. 2013)
(‘‘a party may not receive actual and liquidated damages for the same injury;
however, actual damages related to the cost of completion are separate and
distinct from liquidated damages intended to compensate for injury resulting
from delay’’), review denied, Arizona Supreme Court (March 21, 2014);
Draper v. Westwood Development Partners, LLC, Docket No. CIV.A. 4428-
MG, 2010 WL 2432896, *3 (Del. Ch. June 3, 2010) (‘‘[u]nless a contract
provides that liquidated damages are to be the exclusive remedy for a
breach, a liquidated damages provision does not preclude other relief to
the nonbreaching party, if the actual damages are caused by an event not
contemplated by the parties in the liquidated damages clause’’); Phillips v.
Gomez, 162 Idaho 803, 810, 405 P.3d 588 (2017) (‘‘a liquidated damages
clause does not preclude a party from suing for actual damages if that right
is preserved in the contract between the parties’’ (internal quotation marks
omitted)); Spinella v. B-Neva, Inc., 94 Nev. 373, 376, 580 P.2d 945 (1978)
(claim that liquidated damages clause was sole measure of damages available
was refuted by plain and unambiguous language of provision, which mani-
fested intent that liquidated damages compensated only for delay in perfor-
mance, and, thus, award of actual damages resulting from contractor’s defec-
tive workmanship was proper); Construction Contracting & Management,
Inc. v. McConnell, 112 N.M. 371, 377, 815 P.2d 1161 (1991) (‘‘an award of
actual damages unrelated to delay does not preclude an award of liquidated
damages for delay-related damages’’ as ‘‘[t]he vice to be guarded against is
a duplication of damages’’ (internal quotation marks omitted)); Noble v.
Ogborn, 43 Wn. App. 387, 390, 717 P.2d 285 (liquidated damages clause does
not preclude party from seeking actual damages when that right is preserved
in contract), review denied, 106 Wn. 2d 1004 (1986).
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the awards differ in kind . . . . As the United States
Supreme Court has observed: There is no reason why
parties competent to contract may not agree that certain
elements of damage difficult to estimate shall be cov-
ered by a provision for liquidated damages and that
other elements shall be ascertained in the usual manner.
Provisions of a contract clearly expressed do not cease
to be binding upon the parties, because they relate to
the measure of damages . . . J.E. Hathaway & Co. v.
United States, 249 U.S. 460, 464 [39 S. Ct. 346, 63 L.
Ed. 707 (1919)].’’ (Citations omitted; internal quotation
marks omitted.)

Our conclusion also gives effect to the plain language
of article 2, § 2.1.2 of the contract, providing that, if the
defendant failed to complete its work in a timely manner
due to the various reasons set forth, including poor
planning or ‘‘any other reason directly attributed to the
[defendant’s] circumstances,’’ the plaintiff could insti-
tute default proceedings to recover damages and losses,
which necessarily must mean damages and losses other
than those attributable to the delays. See Old Colony
Construction, LLC v. Southington, supra, 316 Conn.
212 (determination of whether defendant was entitled
to default based remedies was governed by express
terms of parties’ contract). It can be inferred from the
court’s many findings in its comprehensive decision
that the defendant’s failure to complete the work in a
timely manner was due to poor planning or other rea-
sons attributable to the work it agreed to perform, as
the court found that the plaintiff had performed its
obligations under the contract; that ‘‘the defendant may
have used a mistaken basic assumption in making its
bid and entering into the contract, which ultimately
resulted in consequences adverse to it’’; that the defen-
dant’s delay in doing the necessary testing and work
was primarily the result of the defendant failing to ‘‘sub-
mit an acceptable CWP, [health and safety plan] and
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demolition work plan to TRC so that it could, in turn,
submit any needed documents to the EPA for its
approval, which was necessary for substantive work to
begin’’; that the defendant elected to demobilize from
the site on or about November 20, 2015; that the defen-
dant had refused to proceed with any further work until
a CWP was done or if it was required to sample the
steel; that, as of December, 2015, the defendant had
finished less than 10 percent of the work required under
the contract; and that the defendant had failed to
account for the potential contamination or testing of
some structural steel, which had been thought to have
been recyclable and which, thereby, resulted in the need
for additional work both in terms of time and labor.

We conclude, therefore, that the court erroneously
failed to determine whether the plaintiff proved that it
had suffered any compensable actual or consequential
nondelay damages and, if so, the amount of such dam-
ages. Because the court did not make any factual find-
ings about the existence and amount of the plaintiff’s
compensable nondelay related damages, we must remand
this case to the trial court for a new hearing in dam-
ages.27 At trial, the plaintiff sought three categories of
alleged nondelay damages: (1) the difference in the
contract price between what the plaintiff agreed to pay

27 In determining whether the liquidated damages clause was a reasonable
estimate of damages and not a penalty, the court noted that the plaintiff
presented credible evidence supporting specific items of damage and the
amounts thereof. The context in which the court’s determinations were
made, in its analysis of the reasonableness of liquidated damages, however,
is different from that where the court actually would be making the required
finding that the plaintiff proved its damages by a preponderance of the
evidence. Thus, we cannot rely on the court’s findings regarding this evidence
to direct that judgment be rendered for the plaintiff on the items and amounts
identified by the court as supported by the evidence with respect to the
reasonableness of liquidated damages. Furthermore, the plaintiff argues on
appeal that the court miscalculated the amount of its actual damages with
respect to at least one category of actual damages. For these reasons, we
believe that a remand for a new damages hearing is required.
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the defendant and what it agreed to pay Costello alleg-
edly for similar work; (2) additional costs associated
with rebidding the job and the engineering support that
went with it after the contract between the defendant
and the plaintiff was terminated; and (3) additional
costs to complete the job beyond Costello’s accepted
bid. On the basis of the issues raised on appeal, we
provide the following guidance as to questions the court
should consider with respect to each category of dam-
ages, given that these issues are certain to arise on
remand.28

With respect to the first category of damages—the
difference in contract price between the plaintiff’s con-
tract with the defendant and its contract with Costello—
the plaintiff argues on appeal that ‘‘[t]he court erred in
failing to account for [the $167,652 sum it had paid to
the defendant] when it calculated the difference between
[the defendant’s] and Costello’s contract price.’’ On
remand, not only will the court need to calculate the
difference in price between the two contracts, but it
also will need to consider any differences in the scope
of the two contracts, as well as the fact that the defen-
dant’s contract with the plaintiff had been partially per-
formed, which will factor into the court’s calculation
of the cost of the remaining work covered under the
plaintiff’s contract with Costello. Put another way, the
plaintiff is entitled to damages for services that the
defendant was supposed to complete but that Costello
completed for a higher price.

As to the second category of damages—damages
associated with rebidding the project—the court will
need to determine whether the requested damages are
either delay or nondelay damages. For example, a claim

28 We do not intend this to be an exhaustive list of relevant issues for the
court to consider at the damages hearing. We merely identify and address
specific issues raised by the parties in this appeal.
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that the plaintiff incurred additional costs to oversee
the project because it was delayed would be covered
by the liquidated damages clause of the parties’ contract
and may not be additionally awarded as actual damages.
On the other hand, the costs of drafting, printing, and
distributing the new bid package and of reviewing bids
submitted in response thereto would not be delay dam-
ages because they are damages caused by the defen-
dant’s failure to perform, rather than its delayed perfor-
mance.

Finally, for the third category of damages—the plain-
tiff’s claimed additional costs to complete the job over
Costello’s contract price—the court will need to deter-
mine whether such costs naturally flow from the defen-
dant’s default of its performance obligation under the
parties’ agreement and whether they were foreseeable
to the defendant. On remand, therefore, the court must
determine if the alleged damages flowing from the
defendant’s posttermination conduct have a sufficient
nexus to its breaches of the contract, which the court
found occurred in November and December, 2015, prior
to when the plaintiff terminated its contract with the
defendant in January, 2016. See Calig v. Schrank, 179
Conn. 283, 286, 426 A.2d 276 (1979) (‘‘[i]t is hornbook
law that to be entitled to damages in contract a plaintiff
must establish a causal relationship between the breach
and the damages flowing from that breach’’); Mead-
owbrook Center, Inc. v. Buchman, 149 Conn. App. 177,
186, 90 A.3d 219 (2014) (‘‘proof of causation . . . prop-
erly is classified as part and parcel of a party’s claim for
breach of contract damages’’); 3 Restatement (Second),
Contracts § 346, p. 110 (1981) (in order to receive any-
thing other than nominal damages, party must prove
both that breach of contract ‘‘caused’’ loss and amount
of loss). Additionally, ‘‘[a]s our Supreme Court has
explained, [i]n an action founded . . . on breach of
contract . . . the recovery of the plaintiffs [is] limited
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to those damages the defendant had reason to foresee
as the probable result of the breach at the time when
the contract was made. Neiditz v. Morton S. Fine &
Associates, Inc., 199 Conn. 683, 689 n.3, 508 A.2d 438
(1986); see also Meadowbrook Center, Inc. v. Buchman,
[supra, 188–89] (under Connecticut law, the causation
standard applicable to breach of contract actions asks
. . . whether [the plaintiff’s damages] were foreseeable
to the defendant and naturally and directly resulted
from the defendant’s conduct).’’ (Internal quotation
marks omitted.) Bruno v. Whipple, 186 Conn. App. 299,
311–12, 199 A.3d 604 (2018), cert. denied, 331 Conn.
911, 203 A.3d 1245 (2019). For example, if, because of
the defendant’s breach, the cost of completion became
greater due to adverse weather conditions that would
not have impacted the project had the defendant prop-
erly performed its obligations, the court would have
to determine if such damages were foreseeable to the
defendant and a natural consequence of the breach. On
remand, the court will have to determine whether the
plaintiff has made that necessary connection.

B

The last issue we must address is the plaintiff’s claim
that the court erred in limiting the award of liquidated
damages to 254 days. We disagree.

In its memorandum of decision, the court specifically
found that, ‘‘[a]lthough the job was never completed,
the plaintiff has not sought liquidated damages beyond
260 days (adjusted to 254 days), which falls shortly
after Costello received notice of the EPA’s approval of
the CWP. Thus, the total amount of liquidated damages
due the plaintiff is found to be $508,000,’’ which the
court adjusted to $489,372 after it accounted for the
retainage held by the plaintiff. (Emphasis added.) In its
cross appeal, however, the plaintiff seeks additional
liquidated damages for a time period that was not
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requested at trial. Specifically, in its appellate brief,
the plaintiff explains that it had calculated liquidated
damages ‘‘through the date on which Costello reached
the same point in the project where [the defendant] left
off’’ on the basis of its ‘‘understanding that [liquidated
damages] were not the exclusive measure of its dam-
ages. The exhibit [submitted into evidence by the plain-
tiff detailing the damages it sought] was compiled based
on the premise that it would be unfair to seek [liquidated
damages] against [the defendant] during Costello’s per-
formance of project work.’’ Given the court’s determina-
tion that liquidated damages were the plaintiff’s exclu-
sive remedy under the contract, however, the plaintiff
now claims on appeal that liquidated damages ‘‘should
have been run through the date of the court’s decision
on December 20, 2019, a period of 1413 days.’’

This claim requires little discussion. It is well settled
that ‘‘[a] party cannot present a case to the trial court
on one theory and then seek appellate relief on a differ-
ent one . . . . For this court to . . . consider [a] claim
on the basis of a specific legal ground not raised during
trial would . . . [be] unfair both to the [court] and to
the opposing party.’’ (Emphasis omitted; internal quota-
tion marks omitted.) Overley v. Overley, 209 Conn. App.
504, 512, 268 A.3d 691 (2021). ‘‘[A]n appellate court is
under no obligation to consider a claim that is not
distinctly raised at the trial level. . . . The requirement
that [a] claim be raised distinctly means that it must
be so stated as to bring to the attention of the court
the precise matter on which its decision is being asked.
. . . The reason for the rule is obvious: to permit a
party to raise a claim on appeal that has not been raised
at trial—after it is too late for the trial court . . . to
address the claim—would encourage trial by ambus-
cade . . . .’’ (Emphasis in original; internal quotation
marks omitted.) Id., 511. In the present case, the plaintiff
requested that the court award liquidated damages for
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a period of 260 days, which was adjusted by the court
to account for a period of time in which the contract
had been extended. The court awarded the plaintiff
exactly what it had requested, with the exception of
the adjustment, which the plaintiff has not challenged.
We agree with the defendant that the plaintiff cannot
on appeal now claim that the court should have based
its award on a time period different from the one that
the plaintiff relied on and requested at trial. See White
v. Mazda Motor of America, Inc., 313 Conn. 610, 619–20,
99 A.3d 1079 (2014). Furthermore, the plaintiff’s claim
is premised on the court’s determination that liquidated
damages were the plaintiff’s exclusive remedy. Because
we have concluded that the court erred in reaching that
conclusion and that the plaintiff is entitled to actual or
consequential nondelay damages to the extent they can
be proved by a preponderance of the evidence, the
premise of the plaintiff’s claim on appeal no longer
exists. Accordingly, this claim fails.

III

CONCLUSION

In summary, the court properly rendered judgment
in favor of the plaintiff on its breach of contract claim.
Although the court’s award of liquidated damages in
the amount of $489,372 was proper, the court erred in
concluding that liquidated damages were the plaintiff’s
exclusive remedy under the contract, which does not
expressly preclude the recovery of damages other than
the liquidated damages resulting from delays and, in
fact, expressly allows the plaintiff to seek recovery for
‘‘damages and losses’’ in addition to the delay related
liquidated damages. The court, thus, erroneously failed
to determine whether the plaintiff proved that it had
suffered any compensable actual or consequential non-
delay damages and, if so, the amount of such damages.
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As a result, we must remand this case to the court for
a new hearing in damages.

The judgment is reversed in part and the case is
remanded for a new hearing in damages consistent with
this opinion; the judgment is affirmed in all other
respects.

In this opinion the other judges concurred.

ANTWAN SEASE v. COMMISSIONER
OF CORRECTION

(AC 44160)

Cradle, Clark and Flynn, Js.

Syllabus

The petitioner, who had been convicted of the crimes of felony murder,
robbery in the first degree and conspiracy to commit robbery in the
first degree, and sentenced to sixty years’ incarceration, sought a writ
of habeas corpus, claiming ineffective assistance of his trial counsel for,
inter alia, failing to adequately investigate his mental health history and
to adequately present such evidence as mitigation at sentencing. The
habeas court denied the petitioner’s claim of ineffective assistance of
counsel, determining that certain mental health records offered by the
petitioner at the habeas trial did not ‘‘materially expand’’ on the informa-
tion that had been presented to the sentencing court in the presentence
investigation report. The court further determined that the petitioner
had failed to prove that there was any reasonable probability that his
sentence would have been different had his trial counsel provided those
mental health records to the sentencing court, and that no prejudice to
the petitioner had been established. The court did not address the issue
of deficient performance. Following the denial of his petition for certifi-
cation to appeal, the petitioner appealed to this court. Held:

1. The habeas court abused its discretion in denying the petition for certifica-
tion to appeal: the record revealed an unusually troubled, traumatic and
extensive mental health history, significant parts of which were not in the
presentence investigation report, such that the petitioner’s ineffective
assistance of counsel claim involved issues that were debatable among
jurists of reason, were such that a court could resolve the issues in a
different manner and raised questions that deserved encouragement to
proceed further; moreover, it was premature to decide whether the
judgment of the habeas court should be reversed on the merits because
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findings were necessary from the habeas court about whether the peti-
tioner’s trial counsel rendered constitutionally deficient performance,
and this court deferred its decision until it reviewed the habeas court’s
findings ordered in its remand.

2. The habeas court erred in determining that no prejudice to the petitioner
had been established under Strickland v. Washington (466 U.S. 668),
there being a reasonable probability that his sentence would have been
less severe in light of the mitigating evidence that was presented at the
habeas trial and not presented at sentencing: the presentence investiga-
tion report before the sentencing court did not relate how any of the
petitioner’s traumatic life events and psychiatric history might mitigate
or lessen his punishment, and it failed to provide the detailed and
expanded psychiatric history that was presented in the mental health
records that were admitted as full exhibits at the habeas trial, as these
records provided a fuller picture of the past trauma experienced by the
petitioner as a child, as well as a detailed analysis of his command
hallucinations and paranoid delusions; moreover, the progress notes
from the records, which ended only a few months before the date of
his crimes, detailed how his hallucinations gradually decreased and
eventually ceased when he took a specific dosage of a specific medica-
tion daily, and the information in the presentence investigation report
that the petitioner had not taken any medication in some time and was
not seeing a mental health counselor coupled with the information in
his mental health records that he experienced hallucinations when he
did not take a specific medication provided relevant information as to
how the additional information contained in the mental health records
might reasonably have justified a less severe sentence.

3. This court remanded this case to the habeas court for the purpose of
making underlying factual findings from the record and, based on those
findings, for a determination of whether the petitioner has shown that
his trial counsel’s representation of him at sentencing constituted consti-
tutionally deficient performance; moreover, this court had no findings
of fact from the habeas court regarding trial counsel’s performance to
make a determination under Strickland, and, as members of an appellate
tribunal, could not make factual findings for the first time on appeal.

(One judge dissenting)
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Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Newson, J.; judgment
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appealed to this court. Remanded; further proceedings.
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James M. Ralls, assistant state’s attorney, with whom,
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JoAnne Sulik, supervisory assistant state’s attorney, for
the appellee (respondent).

Opinion

FLYNN, J. Sentencing is a critical stage of the criminal
process. Gardner v. Florida, 430 U.S. 349, 358, 97 S.
Ct. 1197, 51 L. Ed. 2d 393 (1977). In United States v.
Pinkney, 551 F.2d 1241, 1249 (D.C. Cir. 1976), the court
held that ‘‘the first step toward assuring proper protec-
tion for the rights to which defendants are entitled at
sentencing is recognition by defense counsel that this
may well be the most important part of the entire pro-
ceeding.’’ Before this court is the appeal of the peti-
tioner, Antwan Sease, following the habeas court’s
denial of his petition for certification to appeal from
the judgment of the habeas court denying his petition
for a writ of habeas corpus. The petitioner raises three
principal issues on appeal: (1) the court abused its dis-
cretion in denying certification to appeal; (2) his right of
due process was violated by the prosecuting authority’s
knowing presentation of false testimony at his criminal
trial; and (3) the court improperly denied his claim
that his right to effective assistance of trial counsel at
sentencing was violated. We make no determination as
to whether the petitioner prevails on his third claim,
but we conclude that the habeas court improperly
denied his petition for certification to appeal, and
remand the matter to the habeas court for additional
factual findings regarding the performance prong of his
ineffective assistance of counsel at sentencing claim.
We leave the petitioner’s second claim to another day
in light of our remand order on his third claim.
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For our purposes here, the underlying facts can be
summarized from this court’s opinion affirming the
judgment of his conviction in State v. Sease, 147 Conn.
App. 805, 83 A.3d 1206, cert. denied, 311 Conn. 932, 87
A.3d 581 (2014), as follows. On October 3, 2009, the
petitioner met with another man, Quan Morgan. Id.,
807. Each armed himself with a .38 caliber handgun
that the petitioner had provided. Id. At approximately
2:30 a.m., the petitioner and Morgan walked to the rear
of a club on Main Street in Hartford where they robbed
two men in the presence of several witnesses. Id., 807–
808. The petitioner walked up to a car in which the
victim, Edward Haslam, was seated. Id. After telling
Haslam to ‘‘ ‘empty your [f—] pockets,’ ’’ the petitioner
fatally shot Haslam in the chest. Id., 808. Following a
jury trial, he was convicted of felony murder in violation
of General Statutes § 53a-54c, robbery in the first degree
in violation of General Statutes § 53a-134 (a) (2), and
conspiracy to commit robbery in the first degree in
violation of General Statutes §§ 53a-134 (a) (2) and 53a-
48. The petitioner was sentenced to thirty years’ incar-
ceration for felony murder, twenty years’ incarceration
for robbery, and ten years’ incarceration for conspiracy
to commit robbery, which sentences were to run con-
secutively to each other, for a total effective sentence
of sixty years’ incarceration. A total effective sentence
of sixty years imprisonment is equivalent to a life sen-
tence. See General Statutes § 53a-35b.

In 2016, the petitioner commenced the present habeas
action. In the operative third amended petition for a writ
of habeas corpus, filed in 2018, the petitioner alleged
in count three that his trial counsel provided ineffective
assistance for several reasons, including failing to inves-
tigate adequately the petitioner’s mental health history
and failing to present such evidence adequately as miti-
gation at sentencing.
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In denying the petitioner’s claim of ineffective assis-
tance of trial counsel, the habeas court determined that
the two mental health records offered by the petitioner
at the habeas trial did not ‘‘materially expand’’ on the
information that had been presented to the sentencing
court in the presentence investigation report and, there-
fore, the petitioner had failed to prove that there was
any reasonable probability that his sentence would have
been different had his trial counsel provided those men-
tal health records to the sentencing court. The court
concluded that no prejudice to the petitioner had been
established. The court did not address the issue of defi-
cient performance. The petitioner filed a petition for
certification to appeal, which the habeas court denied.
This appeal followed. Additional facts and procedural
history will be set forth as necessary.

We first address the habeas court’s denial of the peti-
tioner’s petition for certification to appeal. ‘‘Faced with
the habeas court’s denial of certification to appeal, a
petitioner’s first burden is to demonstrate that the
habeas court’s ruling constituted an abuse of discretion.
. . . A petitioner may establish an abuse of discretion
by demonstrating that the issues are debatable among
jurists of reason . . . [the] court could resolve the
issues [in a different manner] . . . or . . . the ques-
tions are adequate to deserve encouragement to pro-
ceed further. . . . The required determination may be
made on the basis of the record before the habeas court
and the applicable legal principles.’’ (Citations omitted;
emphasis omitted; footnote omitted; internal quotation
marks omitted.) Johnson v. Commissioner of Correc-
tion, 285 Conn. 556, 564, 941 A.2d 248 (2008), quoting
in part Simms v. Warden, 230 Conn. 608, 612, 646 A.2d
126 (1994).

‘‘In determining whether the habeas court abused its
discretion in denying the petitioner’s request for certifi-
cation, we necessarily must consider the merits of the
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petitioner’s underlying claims to determine whether the
habeas court reasonably determined that the petition-
er’s appeal was frivolous. In other words, we review
the petitioner’s substantive claims for the purpose of
ascertaining whether those claims satisfy one or more
of the three criteria . . . adopted by this court for
determining the propriety of the habeas court’s denial
of the petition for certification. Absent such a showing
by the petitioner, the judgment of the habeas court must
be affirmed.’’ Taylor v. Commissioner of Correction,
284 Conn. 433, 449, 936 A.2d 611 (2007).

We conclude on the basis of our review of the peti-
tioner’s substantive claims on the merits that he has
demonstrated that the court abused its discretion in
denying certification to appeal. The record in the pres-
ent case reveals an unusually troubled, traumatic, and
extensive mental health history, significant parts of
which were not also in the presentence investigation
report. The petitioner had both audio and visual halluci-
nations throughout his life, was professionally diag-
nosed with schizophrenia, psychotic disorder, and post-
traumatic stress disorder, and he was prescribed a vari-
ety of psychiatric medications including Risperdal,
Ritalin, Risperidone, and Trazodone. For reasons that
follow, we conclude that the habeas court abused its
discretion in denying his petition for certification to
appeal. His ineffective assistance of counsel claim
involves issues that are debatable among jurists of rea-
son, are such that a court could resolve the issues in
a different manner and raise questions that deserve
encouragement to proceed further. See Simms v. War-
den, supra, 230 Conn. 616. Although the petitioner has
surmounted that hurdle, we note on the basis of our
review of the record that it would be premature to
proceed to the final step wherein this court would
decide whether the judgment of the habeas court should
be reversed on the merits. It is premature because find-
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ings are necessary from the habeas court about whether
the petitioner’s trial counsel rendered constitutionally
deficient performance. We defer our decision with
respect to whether the judgment of the habeas court
should be reversed on the merits until we have reviewed
the habeas court’s findings that we order in our remand.

We next turn in our analysis to the petitioner’s claim
that the habeas court improperly denied his claim that
his right to effective assistance of trial counsel had been
violated. The petitioner argues that his trial counsel
was ineffective by failing to properly investigate and to
adequately present evidence of the petitioner’s mental
health history in mitigation at the sentencing hearing.1

The habeas court noted that among the petitioner’s
claims was that his trial counsel ‘‘failed to investigate
and use the petitioner’s mental health background as
mitigation at sentencing.’’ We see two aspects to the
petitioner’s claim. One is the alleged failure to investi-
gate further. The other aspect is the failure of trial
counsel to use all of the petitioner’s mental health his-
tory that was presented to the habeas court as mitiga-
tion at sentencing. Because both aspects of this claim
concern the petitioner’s mental health records, the
effectiveness of trial counsel at sentencing, and involve
arguments that are linked in that they both involve some
of the same facts, we will treat them together.

Our review of the petitioner’s sixth amendment inef-
fective assistance of counsel claim is guided by the
factors set forth by the United States Supreme Court
in Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). ‘‘A convicted [petitioner’s]
claim that counsel’s assistance was so defective as to

1 The petitioner also argues that the habeas court improperly denied his
claim that his trial counsel rendered ineffective assistance by failing to cross-
examine and challenge testimony of a certain state’s witness adequately.
We leave this claim to another day in light of our remand order.
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require reversal of a conviction . . . has two compo-
nents. First, the [petitioner] must show that counsel’s
performance was deficient. . . . Second, the [peti-
tioner] must show that the deficient performance preju-
diced the defense. . . . Unless a [petitioner] makes
both showings, it cannot be said that the conviction
. . . resulted from a breakdown in the adversary pro-
cess that renders the result unreliable.’’ Id., 687. To
establish prejudice, one ‘‘must show that there is a
reasonable probability that, but for counsel’s unprofes-
sional errors, the result of the proceeding would have
been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.’’
Id., 694.

Practice Book § 43-13 requires that a defense counsel
familiarize himself not only with the contents of the
presentence investigation report, but also with ‘‘any
special medical or psychiatric reports pertaining to the
client.’’ Prevailing norms of practice as reflected in the
American Bar Association Standards are guides for
determining what is reasonable. We, therefore, look to
the following American Bar Association Standards for
defense counsel at sentencing. ‘‘Early in the representa-
tion, and throughout the pendency of the case, defense
counsel should consider potential issues that might
affect sentencing. Defense counsel should become
familiar with the client’s background . . . .’’ A.B.A.
Standards for Criminal Justice: Defense Function (4th
Ed. 2017) standard 4-8.3 (a), available at americanbar.
org/groups/criminal_justice/Standards/DefenseFunction
FourthEdition/ (last visited April 21, 2022). ‘‘Defense
counsel should present all arguments or evidence which
will assist the court or its agents in reaching a sentenc-
ing disposition favorable to the accused.’’ Id., standard
4-8.3 (c). ‘‘Defense counsel should gather and submit
to the presentence officers, prosecution, and court as
much mitigating information relevant to sentencing as
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reasonably possible . . . .’’ Id., standard 4-8.3 (d). ‘‘If
a presentence report is made available to defense coun-
sel, counsel should seek to verify the information con-
tained in it, and should supplement or challenge it if
necessary. . . . In many cases, defense counsel should
independently investigate the facts relevant to sentenc-
ing, rather than relying on the court’s presentence
report . . . .’’ Id., standard 4-8.3 (e).

We turn to the prejudice prong of Strickland. The peti-
tioner argues that ‘‘the habeas court failed to recognize
the significance of the petitioner’s mental health records.’’
He further argues that ‘‘the petitioner’s involvement in
this crime could be directly traced to changes in his
mental health treatment, and the resulting reemergence
of command hallucinations that played a causal role in
the petitioner’s criminal activity. That was powerful
mitigating information . . . .’’ The petitioner contends
that the following testimony from Morgan at the crimi-
nal trial indicates that the shooting resulted from a
command hallucination: ‘‘All we was doin’ was supposed
to go get something to eat, but in the mix of going to
get something to eat it was when [the petitioner] started
talking to himself. He says, they got to be him, they got
to be him. I asked him, what are you talking about?’’

The respondent, the Commissioner of Correction,
counters that the petitioner cannot show that he was
prejudiced. The respondent contends that any failure
of trial counsel to investigate the petitioner’s lengthy
psychiatric history and any failure to bring the extent
of that history to the attention of the sentencing court
was harmless because the presentence investigation
report summarizes that history. We agree with the peti-
tioner that he has satisfied the prejudice prong of Strick-
land, and we are not convinced by the respondent’s
argument.

In analyzing the prejudice prong in the present case,
we must determine whether, in light of the mitigating
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evidence that was presented at the habeas trial and not
presented at sentencing, there is a reasonable probabil-
ity that the sentence would have been less severe. See,
e.g., Wiggins v. Smith, 539 U.S. 510, 534–36, 123 S.
Ct. 2527, 156 L. Ed. 2d 471 (2003). The United States
Supreme Court has observed that, ‘‘[e]ven though sen-
tencing does not concern the defendant’s guilt or inno-
cence, ineffective assistance of counsel during a sen-
tencing hearing can result in Strickland prejudice
because any amount of [additional] jail time has [s]ixth
[a]mendment significance.’’ (Internal quotation marks
omitted.) Lafler v. Cooper, 566 U.S. 156, 165, 132 S. Ct.
1376, 182 L. Ed. 2d 398 (2012).

In determining the petitioner’s sentence, the sentenc-
ing court had before it the remarks of the petitioner’s
trial counsel as well as the contents of the presentence
investigation report. That report,2 under the heading of
‘‘Medical/Mental Health,’’ alerted the sentencing court
that when the petitioner was six years old, he witnessed
his uncle shoot and kill his aunt and that when he was
eight years old he witnessed his babysitter being shot
and killed by his uncle. The presentence investigation
report noted that the petitioner had been treated ‘‘on
and off’’ with Ritalin for attention deficit disorder, and
that he also had been diagnosed with post-traumatic
stress disorder, and that he had been prescribed Risper-
dal and Trazodone, but that the last time he took any
medication was in early 2009. It further stated that in

2 Practice Book § 43-3 (a) provides in relevant part: ‘‘If the defendant is
convicted of a crime other than a capital felony, the punishment for which
may include imprisonment for more than one year, the judicial authority shall
order a presentence investigation, or the supplementation of any existing
presentence investigation report. . . .’’ See also General Statutes § 54-91a.

‘‘The primary value of a [presentence investigation report] stems from
the information contained therein, not from the report itself. Most of this
information can be brought to the trial court’s attention by either party by
means other than a [presentence investigation report].’’ (Footnote omitted.)
State v. Patterson, 236 Conn. 561, 574–75, 674 A.2d 416 (1996).
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2007, he received medical treatment after being stabbed
in his right arm, chest, and pelvic area; that in May,
2009, he received medical treatment as a result of a
bullet wound to his left thigh; and that in October of
that same year he was treated for a bullet wound to
his left knee. Additionally, the presentence investigation
report stated that records from the Department of Chil-
dren and Families indicated that the petitioner had been
diagnosed with schizophrenia and psychotic disorder
and that he had attacked innocent people due to his
hallucinations. It further stated that in September, 2006,
it was reported that he spent 90 percent of his time
locked in the bathroom listening to music as that was
where he felt safe. The presentence investigation report
revealed that the petitioner had a history of being a
danger to himself and others. The probation officer
writing the presentence investigation report concluded
that the petitioner was in great need of mental health
treatment to deal with his past trauma and respectfully
recommended that, considering the nature of the offenses,
the petitioner receive a lengthy period of incarceration.

In his statement to the sentencing court on the peti-
tioner’s behalf, trial counsel commented: ‘‘[S]ociety sort
of let him go. I mean he had mental problems. He was
hiding in a bathroom, he witnessed murders, he was
abused, his mother had problems with substance abuse
. . . . I mean I know that there was probably some
attempts here and there and at one point, probably
when it was too late and he didn’t want any counseling.
. . . [W]here was the system? . . . But you know any-
body that reads this presentence report has got to come
away and say, well he didn’t have much of a chance,
did he? . . . And some of the things in this report,
Your Honor, I was unaware of. I was unaware that
. . . some of the mental problems that he had that are
mentioned. In talking to him over the last year or so,
I did go to see him three or four times, Your Honor, at
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the jail. And sometimes—you know, I’m not sure if we
were on the same wavelength. You know, I would talk
to him and we would—so we got through and I’m not
a psychiatrist and I’m not a doctor. You know I talk to
people all the time. Like I say, I was unaware of some
of the things that came out of this [presentence investi-
gation report] but looking back now, what I read, I
could filter it through and put it together in my equation
of when I talked to him and some of the things that we
talked about or some of the times we talked. Sometimes,
you know, I wasn’t reaching him and now I know that
maybe there was a reason I wasn’t able to reach him.
But I’d ask the court to be merciful. I know it’s hard
but I think he deserves some mercy, Your Honor.’’ The
petitioner’s trial counsel did not go further into the
petitioner’s history and treatment for mental illness.

The record indicates that the petitioner’s trial counsel
had represented approximately 10,000 defendants in
criminal cases prior to his trial and that he met with
the petitioner several times at the jail in which he was
incarcerated awaiting trial. He further testified that he
did not recall if he was ever alerted by the petitioner
or the petitioner’s mother about the extent of the peti-
tioner’s mental health history. The habeas court, how-
ever, made no findings as to any of this. It appears from
the record at sentencing that although the petitioner
ultimately agreed that trial counsel would speak for
him, he had first requested new counsel be appointed by
the court, considered representing himself, and finally
agreed that his trial counsel could represent him at
sentencing.

The effectiveness of trial counsel at the sentencing
hearing is not rendered harmless by the presentence
investigation report, which was compiled by the Office
of Adult Probation. The presentence investigation
report does not relate how any of the petitioner’s trau-
matic life events and psychiatric history might mitigate
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or lessen his punishment. A presentence investigation
report gives a sentencing judge the benefit of a summary
background it has gathered on a defendant. It makes a
recommendation as to whether incarceration is appro-
priate; however, the Office of Adult Probation is not an
advocate for a criminal defendant before the sentencing
court. The role as trial counsel and as an advocate
includes relating to the sentencing court how a client’s
lengthy mental health history could justify some mitiga-
tion of the court’s sentence unless there are strategic
or other good reasons not to do so.

We examine the differences in the information con-
tained in the petitioner’s presentence investigation report,
which was considered by the sentencing court, and
the petitioner’s mental health records,3 to determine
whether there was a reasonable probability that the
additional information contained in the mental health
records but not in the presentence investigation report
could have had an effect on the severity of the petition-
er’s sentence had those records been provided to the
sentencing court as mitigating evidence. The following
matter is included in the petitioner’s mental health
records, but was not mentioned in the presentence
investigation report. Unlike the summary description
contained in the presentence investigation report, his
mental health records provide illuminating details of
his battle with mental health concerns. The presentence
investigation report made no mention of the petitioner
having experienced visual hallucinations in which he
had visions of his deceased aunt speaking to him. In

3 By order of the habeas court, the petitioner’s mental health records were
sealed and only available to the parties. In order properly to review the
claim raised by the petitioner on appeal, we ordered the mental health
records unsealed and inspected them. Because the petitioner has raised the
issue of the failure of his trial counsel to bring his mental health records
adequately to the attention of the sentencing court and his failure to urge the
sentencing court to consider such evidence in mitigation of the petitioner’s
sentence, we necessarily refer to them in this opinion.
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contrast, the mental health records described how he
was disturbed by his visual hallucinations of his mur-
dered aunt accusing him of causing her death and that
he began hearing audio command hallucinations when
he was eight years old, but that those hallucinations
went away spontaneously only to reappear in 2005,
when the petitioner was approximately sixteen years
old. The presentence investigation report made no men-
tion that the mental health records indicated that the
petitioner began treating with a psychiatrist in 2006,
when he was seventeen years old and in the ninth grade.
Unlike the presentence report, the mental health
records note that he had received special education
services since he was in the fifth grade. The presentence
investigation report under the heading ‘‘Substance
Abuse’’ mentioned the petitioner’s use of alcohol and
marijuana, but did not mention, as did his mental health
records, that he smoked marijuana in attempt to quiet
his hallucinations. The presentence investigation report
briefly mentioned that the petitioner experienced hallu-
cinations and had attacked innocent people based on
them, but the mental health records explained that the
petitioner was arrested after obeying an audio com-
mand hallucination to assault a police officer, there-
after, attempted to set the jail in which he was held on
fire, and, subsequently, after attempting suicide, was
transferred to a psychiatric facility where he was given
medication for sleep, but where he received no antipsy-
chotic medication.

The mental health records also provided the follow-
ing details concerning the petitioner’s hallucinations
and paranoia, which were not mentioned in the presen-
tence investigation report. These records indicated that
prior to seeking treatment from a psychiatrist in 2006,
the petitioner hallucinated daily, experienced paranoia,
and was frightened that people wanted to kill him. The
mental health records further indicated that the peti-
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tioner stated during a 2006 visit with a psychiatrist that,
since leaving jail, he felt that he could resist any com-
mand hallucinations that told him to do something dan-
gerous to himself or others. Unlike the presentence
investigation report, the progress notes detailed his bat-
tle with these symptoms and stated that, at various
points during his treatment, the petitioner thought that
the radio and television talked about him, was fearful
that someone might want to harm him, wanted to stay
in the apartment to avoid problems, and thought that
one of his therapists was a witch who intended to steal
his soul. The mental health records noted that the peti-
tioner was paranoid, was not able to make eye contact
comfortably, and seemed quite scared and distracted.
The presentence investigation report mentioned that
the petitioner had taken medication, but did not detail
the effect that medication had on his hallucinations. In
contrast, the mental health records included an initial
assessment from 2006 when the petitioner was seven-
teen years old as well as progress notes until June,
2009, a few months before the underlying crimes. The
mental health records detail how, after gradually
increasing the dosage of medication, the petitioner’s
audio hallucinations became muffled and described
how once the petitioner began taking a specific dosage
of medication, he experienced substantial improve-
ment, began smiling, and had no residual hallucinations.
The records further detail how the petitioner’s halluci-
nations and paranoia returned and began increasing
after he ran out of medication.

We emphasize that the presentence investigation
report failed to provide the detailed and expanded psy-
chiatric history that was presented in the two mental
health records that were admitted as full exhibits at
the habeas trial. The mental health records provided a
fuller picture of the past trauma experienced by the
petitioner as a child, as well as a detailed analysis of his
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command hallucinations and paranoid delusions that
others were after him. The mental health records also
detailed the harm that the petitioner caused to others
as a result of his command hallucinations, which
instructed him to assault a police officer and then, while
he was in jail for that offense, caused him to attempt
to set the jail on fire. The progress notes from the mental
health records detail how the hallucinations gradually
decreased when he took increased dosages of a specific
medication daily and eventually ceased when he took
a specific dosage of that medication daily. The progress
notes of his treatment end in June, 2009, only a few
months before the robbery and murder, indicating that
he did not show for his appointment with his psychia-
trist. The presentence investigation report indicated
that the petitioner was not currently seeing a mental
health counselor. The murder of the victim had
occurred in October, 2009, and the presentence investi-
gation report indicated that the last time the petitioner
had taken any medication was early in 2009. That infor-
mation from the presentence investigation report, when
coupled with the information in his mental health
records that the petitioner experiences hallucinations
when he does not take a specific dosage of a specific
medication, provides relevant information as to how the
additional information contained in the mental health
records might reasonably justify a less severe sentence.
The sixty year sentence that the petitioner received
constitutes a life sentence. See General Statutes § 53a-
35b. Instead of having illuminating evidence from the
mental health records before it, the sentencing court
had only the summary presentence investigation report
that recommended a lengthy sentence and trial coun-
sel’s statement that he was unaware ‘‘of some of the
things that came out of this [presentence investigation
report]’’ concerning the petitioner’s mental health con-
cerns. Had the sentencing court been aware of the
lengthy, detailed psychiatric history in the petitioner’s
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mental health records, there is a reasonable probability
that his sixty year sentence would have been less
severe.4

We now turn to Strickland’s performance prong. In
its memorandum of decision, the habeas court did not
analyze why the petitioner’s trial counsel failed to argue
that his sentence should be mitigated by relating that
entreaty to the petitioner’s lengthy history of hallucina-
tions and mental health diagnoses of attention deficit
disorder, schizophrenia, psychotic disorder, and post-
traumatic stress disorder for which he had been pre-
scribed medication. There may be strategic or other

4 We note that in the recently decided case of Cruz v. Commissioner of
Correction, 206 Conn. App. 17, 34–36, 257 A.3d 399, cert. denied, 340 Conn.
913, 265 A.3d 926 (2021), this court determined that the habeas court properly
concluded that the petitioner was not prejudiced by the failure of the sentenc-
ing counsel to present additional mitigating evidence concerning his mental
health. Cruz is inapposite to the petitioner’s case. In Cruz, the petitioner
had pleaded guilty pursuant to a plea agreement between the state and the
petitioner. Id., 20. In exchange for his plea of guilty, the court informed the
petitioner that it would sentence him to between twenty-five and forty-
two years of incarceration with the opportunity to argue for less than the
maximum of forty-two years. Id. He was sentenced to thirty-eight years of
incarceration. Id. The issue decided in Cruz was that the petitioner could
not prove that his defense was prejudiced because he could not show that
he would have rejected the plea bargain in the face of overwhelming evidence
that he would not have gone to trial for the crime of murder. Id., 23. The
habeas court reasoned that Cruz, on the advice of new counsel, had aban-
doned his idea to withdraw his guilty plea and proceed to trial. Id.

The present case is factually different. In the present case, the petitioner
did not plead guilty, nor did he have a plea agreement. Instead, he went to
trial. When guilty pleas are the subject of a habeas petition, Hill v. Lockhart,
474 U.S. 52, 59, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985), modified the prejudice
prong of Strickland by requiring a showing that had it not been for counsel’s
ineffective assistance, he would not have pleaded guilty and gone to trial.
The modification of the prejudice prong in Hill does not apply in the present
case as it did in Cruz. Additionally, unlike in Cruz, in the present case, the
additional mental health history of the petitioner that was not brought to
the attention of the sentencing court revealed significant additional informa-
tion that was not merely cumulative of the information contained in the
presentence investigation report and that additional information related to
matters that had a reasonable probability of lessening the petitioner’s total
effective sentence.
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reasons why the petitioner’s trial counsel did not inves-
tigate and argue that some of the petitioner’s mental
health history that had caused other criminal acts miti-
gated his sentence for the underlying crimes, including
the murder of the victim. The record before us, how-
ever, is not clear because the habeas court did not
make any factual findings concerning trial counsel’s
performance.

The respondent urges this court that if we conclude
that trial counsel’s failure to present the petitioner’s
mental health records at sentencing was prejudicial, we
‘‘should remand to the habeas court to make factual
findings as to the reasonableness of counsel’s perfor-
mance.’’ Quoting Small v. Commissioner of Correction,
286 Conn. 707, 716, 946 A.2d 1203, cert. denied sub nom.
Small v. Lantz, 555 U.S. 975, 129 S. Ct. 481, 172 L. Ed.
2d 336 (2008), the respondent states that ‘‘[w]hen the
record on appeal is devoid of factual findings by the
habeas court as to the performance of counsel, it is
improper for an appellate court to make its own factual
findings.’’ We agree with this contention.

In Small, our Supreme Court determined that, because
the habeas court made no factual findings with respect
to the performance prong of Strickland and because it
is improper for an appellate court to make its own
factual findings when the record is devoid of factual
findings by the habeas court as to the performance of
counsel, it was limited to reviewing the prejudice prong
for which there was an adequate record. Id., 716–17. In
the present case, we have no findings of fact from the
habeas court regarding trial counsel’s performance, and
we agree with the respondent that, as members of an
appellate tribunal, we cannot make factual findings for
the first time on appeal. Accordingly, in the interests
of justice, we remand the matter to the habeas court
for the purpose of making factual findings regarding
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the effectiveness of trial counsel’s performance at sen-
tencing as it relates to Strickland’s first prong in light
of the evidence introduced at the habeas trial.

The case is remanded to the habeas court for the
making of underlying factual findings from the record
and based on those findings for a determination of
whether the petitioner has shown that his counsel’s
representation of him at sentencing constituted consti-
tutionally deficient performance under the first prong of
Strickland in accordance with this opinion. This court
retains jurisdiction over the appeal, pending the remand
and subsequent appellate proceedings.

In this opinion, CLARK, J., concurred.

CRADLE, J., dissenting. I agree with the majority’s
conclusion that the habeas court erred in concluding
that the petitioner, Antwan Sease, failed to demonstrate
that he was prejudiced by his counsel’s failure to pro-
vide the sentencing court with the complete records of
his mental health history. On the basis of that conclu-
sion, I believe that the judgment of the habeas court
should be reversed and the matter remanded for further
proceedings on the issue of whether the performance
of the petitioner’s counsel was deficient. Because I dis-
agree with the relief afforded by the majority, I must
respectfully dissent.

MARQUIS JONES v. COMMISSIONER
OF CORRECTION

(AC 43862)

Alvord, Moll and Vertefeuille, Js.

Syllabus

The petitioner, who had been convicted, following a jury trial, of felony
murder, sought a writ of habeas corpus, claiming that his trial counsel,
J, had provided ineffective assistance and that his rights to due process
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and to a fair trial had been violated by the prosecutor’s failure to disclose
material evidence that was favorable to the defense. Following a hearing,
the habeas court denied the petition. Thereafter, the habeas court denied
the petition for certification to appeal, and the petitioner appealed to
this court. Held that the habeas court did not abuse its discretion in
denying the petition for certification to appeal, the petitioner having
failed to demonstrate that his claims involved issues that were debatable
among jurists of reason, that a court could resolve the issues in a
different manner or that the questions raised were adequate to deserve
encouragement to proceed further: this court declined to review the
petitioner’s claim that the habeas court deprived him of his statutory
and constitutional rights in failing to admit into evidence or to consider
the transcript of his underlying criminal trial, as the petitioner did not
raise any claims relating to the habeas court’s treatment of the criminal
trial transcript in his petition for certification to appeal; moreover, based
on the underlying facts as found by the habeas court, this court con-
cluded that the habeas court properly found that the petitioner failed
to establish that J rendered ineffective assistance, as that court correctly
determined that the petitioner failed to establish prejudice on the basis
of J’s failure to explore the condition of the victim’s body when cross-
examining the state’s main witness, B, as the petitioner failed to present
B as a witness at the habeas trial, or on the basis of J’s failure to consult
and call as a witness a forensic expert as, although the petitioner asserted
that an expert could have provided important information to his counsel,
he failed to state how such information would have impacted the case,
or on the basis of J’s failure to follow up on bloodstains found in the
victim’s car, the petitioner having failed to link the victim’s car and the
bloodstains in it to the murder, and this court declined to review the
petitioner’s claim that J failed to follow up on the handling of the
victim’s car by the police, as the claim was not distinctly raised before
or addressed by the habeas court; furthermore, this court concluded
that the habeas court properly determined that there was no violation
of Brady v. Maryland (373 U.S. 83), because, although the prosecutor
failed to disclose to the petitioner that DNA evidence obtained from
bloodstains in the victim’s car generated a match to a convicted offender,
the petitioner failed to establish a connection between the murder and
those bloodstains and thus failed to show that evidence of that match
was material to his defense.

Argued January 26—officially released April 26, 2022

Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Newson, J.; judgment
denying the petition; thereafter, the court denied the
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petition for certification to appeal, and the petitioner
appealed to this court. Appeal dismissed.

Katharine S. Goodbody, assistant public defender,
for the appellant (petitioner).

Ronald G. Weller, senior assistant state’s attorney,
with whom, on the brief, were Joseph T. Corradino,
state’s attorney, and Emily Trudeau, assistant state’s
attorney, for the appellee (respondent).

Opinion

ALVORD, J. The petitioner, Marquis Jones, appeals
following the denial of his petition for certification to
appeal from the judgment of the habeas court denying
his petition for a writ of habeas corpus. On appeal, the
petitioner claims that the habeas court (1) abused its
discretion in denying his petition for certification to
appeal, (2) deprived him of his constitutional and statu-
tory rights by failing to admit into evidence or consider
the transcripts of the underlying criminal trial, (3)
improperly concluded that his trial counsel did not pro-
vide ineffective assistance, and (4) improperly con-
cluded that there were no violations of Brady v. Mary-
land, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963),
at his underlying criminal trial. We conclude that the
habeas court did not abuse its discretion in denying
the petitioner’s petition for certification to appeal and,
therefore, dismiss the appeal.

This court set forth the following facts, which the
jury reasonably could have found, in the petitioner’s
direct appeal from his conviction. ‘‘On the evening of
December 26, 2002, the eighteen year old victim, accom-
panied by his cousin, Sam Moore, attended a party at
a club in Bridgeport. The [petitioner] was at the club
at the same time as the victim and Moore. After leaving
the club, the victim and Moore went to a nearby restau-
rant. The [petitioner], who was armed with a gun,
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arrived at the same restaurant at approximately 1 a.m.
While there, the [petitioner] learned that the victim and
Moore were interested in purchasing marijuana. The
[petitioner] told an acquaintance, Gary Browning, that
the victim and Moore had money and that he wanted
to rob them. Browning arranged to sell marijuana to
the victim and led him to a nearby backyard to complete
the sale. Thereafter, the [petitioner] approached the
victim from behind and stated: ‘You know what time it
is, run that shit.’ As Browning walked away from the
victim, the [petitioner] shot the victim in the back of
the head and took money and drugs from him. The
gunshot caused the victim’s death. The victim’s body
was found on the snow coated ground the next morn-
ing.’’ (Footnote omitted.) State v. Jones, 135 Conn. App.
788, 791, 44 A.3d 848, cert. denied, 305 Conn. 925, 47
A.3d 885 (2012).

The petitioner was arrested on June 4, 2008. On May
28, 2010, following a jury trial, the petitioner was con-
victed of felony murder. He was sentenced to a total
effective sentence of forty years of incarceration. Fol-
lowing a direct appeal, the judgment of conviction was
affirmed by this court. Id., 790.

The present habeas proceeding was commenced in
May, 2013, and, on May 10, 2019, the petitioner filed a
three count, third amended petition for a writ of habeas
corpus. The first count included a number of claims of
ineffective assistance of counsel, three of which are at
issue in this appeal. The second and third counts each
alleged that his rights to due process and a fair trial
were violated by the prosecutor’s failure to disclose
material evidence that was favorable to the defense. A
trial was held over the course of two days, on August
27, 2018, and June 4, 2019. On November 26, 2019, the
habeas court, Newson, J., issued a memorandum of
decision in which it denied the petitioner’s habeas peti-
tion.
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The petitioner subsequently filed a petition for certifi-
cation to appeal, which the court also denied. This
appeal followed. Additional facts and procedure will
be set forth as necessary.

I

The petitioner first claims that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal from the court’s judgment denying his
petition for a writ of habeas corpus. We disagree.

General Statutes § 52-470 (g) provides: ‘‘No appeal
from the judgment rendered in a habeas corpus pro-
ceeding brought by or on behalf of a person who has
been convicted of a crime in order to obtain such per-
son’s release may be taken unless the appellant, within
ten days after the case is decided, petitions the judge
before whom the case was tried or, if such judge is
unavailable, a judge of the Superior Court designated
by the Chief Court Administrator, to certify that a ques-
tion is involved in the decision which ought to be
reviewed by the court having jurisdiction and the judge
so certifies.’’

‘‘As our Supreme Court has explained, one of the
goals our legislature intended by enacting this statute
was to limit the number of appeals filed in criminal
cases and hasten the final conclusion of the criminal
justice process . . . . [T]he legislature intended to dis-
courage frivolous habeas appeals. . . . [Section] 52-
470 [g] acts as a limitation on the scope of review, and
not the jurisdiction, of the appellate tribunal. . . .

‘‘Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the [disposition] of his [or her] petition for
habeas corpus only by satisfying the two-pronged test
enunciated by our Supreme Court in Simms v. Warden,
229 Conn. 178, 640 A.2d 601 (1994), and adopted in
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Simms v. Warden, 230 Conn. 608, 612, 646 A.2d 126
(1994). First, he [or she] must demonstrate that the
denial of his [or her] petition for certification consti-
tuted an abuse of discretion. . . . Second, if the peti-
tioner can show an abuse of discretion, he [or she] must
then prove that the decision of the habeas court should
be reversed on its merits. . . .

‘‘To prove an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
reason; that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
deserve encouragement to proceed further. . . .

‘‘In determining whether the habeas court abused
its discretion in denying the petitioner’s request for
certification, we necessarily must consider the merits of
the petitioner’s underlying claims to determine whether
the habeas court reasonably determined that the peti-
tioner’s appeal was frivolous. In other words, we review
the petitioner’s substantive claims for the purpose of
ascertaining whether those claims satisfy one or more
of the three criteria . . . adopted by [our Supreme
Court] for determining the propriety of the habeas
court’s denial of the petition for certification.’’ (Foot-
note omitted; internal quotation marks omitted.) Whist-
nant v. Commissioner of Correction, 199 Conn. App.
406, 414–15, 236 A.3d 276, cert. denied, 335 Conn. 969,
240 A.3d 286 (2020).

For the reasons set forth in parts II, III, and IV of
this opinion, we conclude that the petitioner has failed
to demonstrate that his claims are debatable among
jurists of reason, a court could resolve the issues in a
different manner, or the questions are adequate to
deserve encouragement to proceed further. Thus, we
conclude that the habeas court did not abuse its discre-
tion in denying the petition for certification to appeal.
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II

Turning to the merits of the petitioner’s first substan-
tive claim, the petitioner claims that the habeas court
deprived him of ‘‘his constitutional and statutory rights
to the opportunity to be heard’’ by failing to admit into
evidence or consider the transcript of the underlying
criminal trial. The respondent, the Commissioner of
Correction, contends, inter alia, that this claim is not
reviewable. We agree with the respondent.

The following additional procedural history is rele-
vant to our resolution of this claim. On the first day of
the habeas trial, August 27, 2018, the petitioner’s habeas
counsel offered the underlying criminal trial transcript
as a full exhibit, and the respondent’s attorney objected,
noting that the transcript, which was saved on a flash
drive, did not appear to be certified and the paper copy
offered by the petitioner had notes on it. The respon-
dent’s attorney told the court that if there was a brief
recess she would be able to review the flash drive to
determine whether the transcript was certified. The
court advised the parties that it planned a lunch recess
to afford them review time. One of the attorneys, how-
ever, had to attend another hearing in the afternoon;
therefore, the trial was adjourned without a resolution
of the transcript issue. On June 4, 2019, the second,
and last, day of the trial, the petitioner’s habeas counsel
‘‘offer[ed] the expanded record pursuant to . . . Prac-
tice Book § 23-36,1 including the transcripts of the crimi-
nal case’’; (footnote added); and the court stated that
it would accept the transcripts as part of the ‘‘underlying

1 Practice Book § 23-36 provides that ‘‘[a] party may, consistent with the
rules of evidence, offer as an exhibit, or the habeas court may take judicial
notice of, the transcript and any portion of the Superior Court, Appellate
Court or Supreme Court record or clerk’s file from the petitioner’s criminal
matter which is the subject of the habeas proceeding.’’
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record.’’2 In the court’s memorandum of decision deny-
ing the petition for a writ of habeas corpus, the court
noted that, ‘‘[s]trangely, although submitted as an ID
exhibit . . . the transcript from the underlying crimi-
nal trial was never offered as a full exhibit at the habeas
trial’’ and further noted that the transcript ‘‘likely could
have offered some clarification about exactly what hap-
pened.’’

On December 10, 2019, after the habeas court denied
his petition for a writ of habeas corpus, the petitioner
filed a petition for certification to appeal. Although the
petitioner set forth numerous grounds on which he
proposed to appeal, he did not in any way implicate
the court’s treatment of the criminal trial transcript.
The court denied the petition for certification to appeal
on December 11, 2019. On January 28, 2020, the peti-
tioner appealed to this court. On March 4, 2020, the

2 In so ruling, the court stated: ‘‘I mean, here’s the thing, counsel—and I
get that there’s a Practice Book section. And I’ll put the record out this
way. You can submit—and I know the Practice Book section allows the
expanded record to be submitted. Here’s my view and I’ve written on this.
It is not my job as the judge to search through the evidence to find things
that support any lawyer’s claims. So, to the exten[t] you are admitting the
underlying record, you will still need to point the court to the parts of that
record that are relevant and you believe support the claims that you make
because otherwise I then step into the role of advocate or taking position
for one side or the other as opposed to somebody saying to me, ‘This
particular piece of evidence, Your Honor, supports my claim of X.’ So I
don’t know that I can stop you from saying I want the court as a matter of
record to consider the underlying trial record. But, to the extent you believe
any of that is relevant, you’re going to want to address it. . . . [A]nything
can be part of the record. What I’m telling is this is as I said it’s not the
court’s job to sift through the record to find things. So to the extent that
you’re entering the exhibits from the underlying trial, that’s great. Your job
is going to be this particular piece of evidence, Judge, is relevant to my
claim because X, not my job to look through the record and go, ‘Oh, this
is kind of neat; I think this is relevant,’ or ‘I think I should give them points
for this.’ That’s all I’m saying. So, the record is what it is, and the record’s
always going to be what it is. It’s counsel’s job to marshal that evidence
and to tell me how they are claiming it should be used. And just saying,
‘Here’s the record, Judge; I think the record as a whole supports my position.’
That’s not the court’s job.’’
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petitioner filed a motion for articulation and a motion
for rectification of appeal, arguing therein that the
‘‘habeas court erroneously determined that the underly-
ing transcript of the criminal trial was not in evidence
and, therefore, [the court] failed to consider the tran-
script [in] making its decision.’’ On May 29, 2020, the
habeas court denied these motions, noting that ‘‘the
criminal transcript was not a full exhibit.’’ On August
6, 2020, the petitioner filed with this court two motions
for review with respect to the habeas court’s decisions
on those motions. This court granted the motion to
review the decision on the petitioner’s motion for articu-
lation and ordered the habeas court to articulate
whether it considered any portion of the criminal trial
transcript when rendering its decision. The habeas
court, in its responsive articulation, explained that ‘‘the
petitioner never entered the criminal trial transcript as
a full exhibit. Since the transcripts remained an exhibit
for ID only . . . [the court] would not have considered
the exhibit in rendering the memorandum of decision
following the trial. To the extent the parties referenced
said transcript in their briefs, the court simply accepted
those as arguments of the parties based on the evidence
and full exhibits that were submitted at trial.’’ At no
point did the petitioner seek to amend his petition for
certification to appeal to include arguments related to
the court’s treatment of the criminal trial transcript.

Now, on appeal, the petitioner claims that, because
‘‘[t]he underlying transcript was offered by counsel for
the petitioner, was not objected to by the respondent’s
counsel, and was relied on both in questioning wit-
nesses during the habeas trial and in the posttrial briefs
of the parties,’’ the court’s ‘‘[f]ailure to admit the tran-
script denied [the petitioner] . . . his due process right
to a meaningful opportunity to be heard. And, failure
to consider any portion of the underlying criminal tran-
script also denied [the petitioner] his due process rights
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to be heard.’’ In response, the respondent argues that,
inter alia, this claim is not reviewable because ‘‘it was
not raised as a ground of error in the petition for certifi-
cation to appeal.’’

‘‘As our standard of review set forth [in part I of this
opinion] makes clear, an appeal following the denial of
a petition for certification to appeal from the judgment
denying a petition for a writ of habeas corpus is not the
appellate equivalent of a direct appeal from a criminal
conviction. Our limited task as a reviewing court is to
determine whether the habeas court abused its discre-
tion in concluding that the petitioner’s appeal is frivo-
lous. Thus, we review whether the issues for which
certification to appeal was sought are debatable among
jurists of reason, a court could resolve the issues differ-
ently or the issues are adequate to deserve encourage-
ment to proceed further. . . . Because it is impossible
to review an exercise of discretion that did not occur,
we are confined to reviewing only those issues which
were brought to the habeas court’s attention in the
petition for certification to appeal.’’ (Citation omitted.)
Tutson v. Commissioner of Correction, 144 Conn. App.
203, 216, 72 A.3d 1162, cert. denied, 310 Conn. 928, 78
A.3d 145 (2013); see id., 215–17 (declining to review
claim that ‘‘court improperly failed to read all of the
exhibits introduced at the habeas proceeding . . .
[b]ecause the petitioner did not raise the claim when
asking the court to rule on his petition for certification
to appeal’’); see also Schuler v. Commissioner of Cor-
rection, 200 Conn. App. 602, 610–11, 238 A.3d 835 (2020),
cert. denied, 336 Conn. 905, 243 A.3d 1180 (2021).

Further, ‘‘[i]t is well established that a petitioner can-
not demonstrate that the habeas court abused its discre-
tion in denying a petition for certification to appeal if
the issue raised on appeal was never raised before the
court at the time that it considered the petition for
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certification to appeal as a ground on which certifica-
tion should be granted.’’ (Internal quotation marks omit-
ted.) Whistnant v. Commissioner of Correction, supra,
199 Conn. App. 416.

In the present case, the petitioner did not raise any
claims related to the court’s treatment of the trial tran-
script in his petition for certification to appeal. He
explains that ‘‘[t]he issue was raised and addressed in
the posttrial motions for articulation and rectification
and in the motions for review of the decisions on these
motions,’’ which provided the court with ‘‘the opportu-
nity to address this claim.’’ The petitioner asserts that
the claim is reviewable because ‘‘[t]he court was given
the opportunity to address this issue through the
motions . . . .’’ These arguments, however, ignore the
statutory nature of habeas appeals. ‘‘Section 52-470 (g)
conscribes our appellate review to the issues presented
in the petition for certification to appeal . . . .’’ Whist-
nant v. Commissioner of Correction, supra, 199 Conn.
App. 418. The petitioner’s contentions are unavailing,
and he cannot demonstrate that the habeas court
abused its discretion in denying the petition for certifi-
cation to appeal on this ground.

III

The petitioner’s second substantive claim on appeal
is that the court erroneously concluded that he failed
to establish that his trial counsel, Attorney Jeffrey Beck,
rendered ineffective assistance. Specifically, the peti-
tioner claims that his trial counsel failed (1) to attack
Browning’s testimony with respect to the condition of
the victim’s body, (2) to hire a forensic expert, and (3)
to conduct a timely and thorough investigation of the
case and asserts that, ‘‘if [defense counsel] had not
failed to take the actions discussed herein, it is probable
that the outcome would have been different.’’ We dis-
agree.
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‘‘[As it relates to the petitioner’s substantive claims]
[o]ur standard of review of a habeas court’s judgment on
ineffective assistance of counsel claims is well settled.’’
(Internal quotation marks omitted.) Mourning v. Com-
missioner of Correction, 169 Conn. App. 444, 449, 150
A.3d 1166 (2016), cert. denied, 324 Conn. 908, 152 A.3d
1246 (2017). ‘‘In a habeas appeal, this court cannot
disturb the underlying facts found by the habeas court
unless they are clearly erroneous, but our review of
whether the facts as found by the habeas court consti-
tuted a violation of the petitioner’s constitutional right
to effective assistance of counsel is plenary. . . .

‘‘In Strickland v. Washington, [466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984)], the United States
Supreme Court established that for a petitioner to pre-
vail on a claim of ineffective assistance of counsel, he
must show that counsel’s assistance was so defective
as to require reversal of [the] conviction . . . . That
requires the petitioner to show (1) that counsel’s perfor-
mance was deficient and (2) that the deficient perfor-
mance prejudiced the defense. . . . Because both
prongs . . . must be established for a habeas peti-
tioner to prevail, a court may dismiss a petitioner’s
claim if he fails to meet either prong. . . . With respect
to the prejudice component of the Strickland test, the
petitioner must demonstrate that counsel’s errors were
so serious as to deprive the [petitioner] of a fair trial,
a trial whose result is reliable. . . . It is not enough
for the [petitioner] to show that the errors had some
conceivable effect on the outcome of the proceedings.
. . . Rather, [t]he [petitioner] must show that there is
a reasonable probability that, but for counsel’s unpro-
fessional errors, the result of the proceeding would have
been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.’’
(Citation omitted; internal quotation marks omitted.)
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Schuler v. Commissioner of Correction, supra, 200
Conn. App. 617.

A

We first address the petitioner’s contention that his
trial counsel failed to explore the condition of the vic-
tim’s body when cross-examining Browning, the state’s
main witness against the petitioner in the criminal trial.

The following additional procedural history is rele-
vant to our resolution of this claim. At the habeas trial,
the exhibits from the criminal trial, which included pic-
tures of the crime scene and the victim, were entered
as full exhibits. The pictures show the victim lying face
down in the snow, with clothing partially removed, and
surrounded with footprints. In addition, Joette Devan,
a detective who responded to the crime scene, testified
that the victim was lying face down and that there were
footprints in the snow around the body. The petitioner
also presented evidence, in the form of expert testi-
mony, that the position of the victim’s body indicated
that it had been moved after the murder occurred.3

The petitioner presented expert testimony of Attor-
ney John Watson. When Watson was asked about the
footprints around the victim’s body, he testified that
‘‘[s]ome of [the footprints] were identified as those of
Mr. Browning because of the footwear he himself said
he was wearing, and some were identified as those of
the victim because they matched the type of footwear
the victim was wearing.’’ The petitioner’s habeas coun-
sel then asked, ‘‘[I]f you as a defense attorney . . .
have a crime scene where the victim has been rolled
and his clothes have been pulled off him . . . to some

3 Peter Valentin, a lecturer at the Forensic Science Department of the
University of New Haven, testified as a forensic science expert on the
petitioner’s behalf. The habeas court specifically determined that his testi-
mony ‘‘was neither compelling nor enlightening.’’ See part III B of this opin-
ion.
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degree, what would you do with that?’’ Watson responded,
‘‘I think that’s something that the forensic expert could
help defense counsel to bring to the jury’s attention
through cross-examination of the state’s witnesses that
the footprints around the body were those of Mr. Brow-
ning. So, it’s a reasonable inference that, in fact, he
was the person who tampered with the body after the
shooting.’’

The petitioner’s trial counsel also testified at the
habeas trial. The case was scheduled for trial at the
time when trial counsel was appointed to represent the
petitioner. He testified that his defense theory was ‘‘that
[the petitioner] had nothing to do with the incident at
all, wasn’t present when [the victim] was shot, and
wasn’t aware of what was going on.’’ He further testified
that his approach in cross-examining Browning was to
attack Browning’s testimony because, according to trial
counsel, ‘‘[Browning’s] testimony . . . was very weak’’
and ‘‘very incredulous.’’ The petitioner’s trial counsel
testified further that he questioned Browning about
footprints found around the body and that Browning
admitted that the footprints were his own. Trial counsel
recalled that, in his closing argument at trial, he men-
tioned that the victim’s body may have been moved after
the shooting. Further, on inquiry from the respondent’s
counsel, trial counsel agreed that pursuing a line of
questioning as to what may have happened to the vic-
tim’s body after the shooting would not have been rele-
vant to the defense that the petitioner was not at the
scene and had nothing to do with the murder. Finally,
trial counsel conceded that the state never claimed that
the petitioner’s footprints were at the scene of the
crime. The petitioner never called Browning as a wit-
ness at the habeas trial.

In denying the petitioner’s amended petition for a
writ of habeas corpus, the habeas court concluded that
the petitioner’s failure to present Browning as a witness
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at the habeas trial was fatal to his claim, citing Nieves
v. Commissioner of Correction, 51 Conn. App. 615,
623–24, 724 A.2d 508, cert. denied, 248 Conn. 905, 731
A.2d 309 (1999), which held that ‘‘[t]he failure of the
petitioner to offer evidence as to what [the witnesses]
would have testified is fatal to his claim,’’ as, without
the evidence, the court was ‘‘unable to conclude that
he was prejudiced.’’

On appeal, the petitioner asserts that ‘‘[a] review of
the photograph of the [victim’s] body indicates that it
‘most likely ha[d] been moved at some point after the
injury occurred’ ’’ and that Browning’s footprints were
‘‘ ‘abundant’ around the victim’s body.’’ Thus, he argues
that, because ‘‘the state had a weak case, it is reasonably
probable that the jury would have found reasonable
doubt had [his trial counsel] adequately attacked [Brow-
ning’s] testimony.’’ The respondent maintains that the
habeas court correctly determined that prejudice could
not be assessed given the fact that the petitioner did
not call Browning as a witness at the habeas trial. In
response, the petitioner asserts that, ‘‘[i]f [Browning]
had testified at the habeas trial, his answers would not
have changed the fact that [the petitioner’s trial counsel]
failed to bring to the jury’s attention the discrepancies
in [Browning’s] version of the shooting and the physical
evidence.’’ Accordingly, it is the petitioner’s position
that ‘‘how [Browning] would have answered is irrele-
vant and was not required’’ because ‘‘the failure of [trial
counsel’s] cross-examination of [Browning] was the
failure to challenge his testimony with the physical evi-
dence.’’ We agree with the respondent.

‘‘It is axiomatic that a habeas petitioner who claims
prejudice based on counsel’s alleged failure to present
helpful evidence from a particular witness, must call
that witness to testify before the habeas court or other-
wise prove what the witness would or could have stated
had he been questioned at trial, as the petitioner claims
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he should have been.’’ Benitez v. Commissioner of Cor-
rection, 197 Conn. App. 344, 351, 231 A.3d 1285, cert.
denied, 335 Conn. 924, 233 A.3d 1091 (2020); see id.,
350–51 (‘‘petitioner failed to call the complainant to
testify at the habeas trial, or otherwise to establish what
the complainant would or could have testified to on
cross-examination, had he been questioned about his
access to and possible use’’ of chemicals involved in
underlying arson and, therefore, could not show preju-
dice); see also Taft v. Commissioner of Correction, 159
Conn. App. 537, 554, 124 A.3d 1 (petitioner failed to
prove prejudice when he ‘‘did not offer evidence regard-
ing how [the witnesses] would have testified if they had
been cross-examined [differently]’’), cert. denied, 320
Conn. 910, 128 A.3d 954 (2015); Nieves v. Commissioner
of Correction, supra, 51 Conn. App. 623 (petitioner’s
failure ‘‘to offer evidence as to what [witnesses] would
have testified is fatal to his claim’’). In order for the
habeas court to assess the claim that the petitioner’s
trial counsel did not properly cross-examine Browning,
the petitioner needed to call Browning as a witness at
the habeas trial or otherwise demonstrate how Brow-
ning would have testified had his cross-examination
been conducted as now suggested by the petitioner.

Accordingly, we conclude that the habeas court prop-
erly determined that the petitioner failed to establish
prejudice, and, therefore, the court did not abuse its
discretion in denying the petition for certification to
appeal as to this claim.

B

The petitioner next claims that his trial counsel failed
to consult and call as a witness a forensic expert. Specif-
ically, in this third claim he asserts that a forensic expert
could have (1) ‘‘told [trial counsel] that the victim’s
body had been moved subsequent to the shooting,’’ (2)
‘‘testified as to the relevance and importance of the
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shoe print that was approximately [twenty] feet from
the victim,’’ and (3) ‘‘told [trial counsel] the possible
significance and could have testified regarding the vic-
tim’s car with the bloodstained seats.’’ According to the
petitioner, a forensic expert ‘‘would have bolstered the
idea that the state’s version of what happened here is
not trustworthy.’’ (Internal quotation marks omitted.)
The petitioner, however, has failed to demonstrate that
he was prejudiced by his trial counsel’s failure to con-
sult and call a forensic expert.

In addition to the evidence discussed in part III A
of this opinion, the petitioner presented the following
evidence. Devan, a detective involved in the investiga-
tion, testified that the victim’s car keys were next to
the victim’s body and that the victim’s car was located
nearby. Devan testified that two of the car’s seats had
what appeared to be bloodstains on them and that the
car was towed to the police department for further
investigation. The petitioner presented evidence that
the two stains found on the car seats were human blood
and that the police removed the bloodstained fabric
from the vehicle for DNA testing, which occurred in
2003 and ruled out the victim as the source of the blood.

Michael Bourke, a forensic science examiner at the
Department of Emergency Services and Public Protec-
tion, testified that DNA testing on the bloodstains
resulted in several profiles that were entered into the
Combined DNA Index System (CODIS) database4 ‘‘in
order to search against other forensic profiles and the
profiles from the offenders that are included [in the
database] in hopes of furthering the investigation.’’
Bourke also testified that ‘‘a match was generated to a

4 ‘‘CODIS contains DNA profiles from unsolved crimes and compares them
to known samples from convicted felons that are periodically added to the
database. See, e.g., State v. Webb, 128 Conn. App. 846, 852–53 n.3, 19 A.3d
678, cert. denied, 303 Conn. 907, 32 A.3d 961 (2011).’’ State v. Rodriguez,
337 Conn. 175, 180 n.2, 252 A.3d 811 (2020).
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convicted offender in this case’’ on January 12, 2009,
identifying ‘‘Rafail E. Ferrer’’ as having DNA in the sys-
tem that matched the sample from the victim’s car.

The petitioner also established that his trial counsel
did not hire or consult a forensic expert in the present
case, and he presented testimony from Peter Valentin,
a lecturer at the Forensic Science Department of the
University of New Haven, as an expert in crime scene
forensic science. Valentin testified, on reviewing a pho-
tograph of the victim’s body at the crime scene that
was a full exhibit in the criminal trial, that there had
been ‘‘some movement after the injury’’ and ‘‘the [vic-
tim] most likely ha[d] been moved at some point after
the injury occurred.’’5 Valentin also briefly testified
about a shoe print containing a bloodstain that was
approximately twenty feet from the victim. When asked
if the shoe print was ‘‘something that would be signifi-
cant in trying to resolve this crime,’’ Valentin responded
that ‘‘[t]he existence of that bloodstain at such a dis-
tance from . . . where the injury occurred strongly
suggests relevance’’ and provided several theories as
to how the bloodstained footprint came to be.6

5 Valentin specifically testified: ‘‘[I]n the photograph on the right side of
the image there is a large—there’s a collection of blood adjacent to a baseball
cap. That is inconsistent toward—it is not in the same position as the
decedent was found or as he’s photographed here. Additionally, there is a
smaller blood stain in the vicinity of the decedent’s left arm that also suggests
some movement after the injury occurred. And then there’s also some—
there are additional stains in the vicinity of that what I would call a linear
pattern near his arm that also are suggestive of movement.’’

6 Specifically, Valentin testified that he ‘‘would have suggested to [trial]
counsel that the distance that that bloodstain is from the cluster of activity
for lack of a better way of describing it where [the victim’s] body was
located suggests that that stain has relevance because my assessment would
be that there’s essentially two ways for that bloodstain to get there or there’s
two sources for that blood. Either that blood is [the victim’s] blood and it
has been brought to that location twenty some odd feet away from the
scene because it was on an object or that blood belongs to somebody who
was bleeding at a time recently because the snow would suggest temporally
when that would have occurred.’’



Page 225ACONNECTICUT LAW JOURNALApril 26, 2022

212 Conn. App. 117 APRIL, 2022 135

Jones v. Commissioner of Correction

When asked about what he would have done if hired
by the petitioner’s trial counsel, Valentin said that he
‘‘would have advised [trial] counsel . . . that the auto-
mobile is a relevant item of physical evidence that needs
to be safeguarded and searched until such time as . . .
you can determine that there’s nothing of relevance
inside the vehicle.’’ With respect to the bloodstains in
the victim’s car, Valentin provided suggestions only as
to how he would have investigated the source of the
blood (i.e., by interviewing the person whose DNA was
matched with one of the bloodstains).

The habeas court determined that the petitioner failed
to establish prejudice and provided that, ‘‘[a]lthough the
petitioner did present the testimony of . . . Valentin
as an expert in crime scene forensic investigation, his
testimony was neither compelling nor enlightening. He
was not at the scene of the crime and did not examine
any of the actual physical evidence from the scene. He
also did not speak directly to anyone who was present
at the scene. In fact, from the best the court can deter-
mine, he only reviewed photographs and reports from
the crime scene, from which he generated opinions of
possible alternative meanings to the evidence or alter-
native avenues of investigation that he would have
advised defense counsel to pursue. What was wholly
lacking, however, were any concrete scientific or fac-
tual findings that undermined the jury’s determination
of guilt in this case.’’

We agree with the habeas court’s conclusion that the
petitioner failed to show that he was prejudiced by the
failure of his trial counsel to consult or hire a forensic
expert. At best, Valentin’s testimony provided thoughts
on how he would have investigated the crime scene.
With respect to the condition of the victim’s body,
Valentin’s testimony merely demonstrated that the body
may have been moved slightly, which is consistent with
the state’s theory that Browning and the petitioner
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robbed the victim after he had been incapacitated.7 With
respect to the bloodstained footprint, Valentin testified
only that it might be relevant without explaining why.
Finally, with respect to the bloodstains in the victim’s
car, Valentin merely suggested that the car should have
been investigated and the person whose DNA matched
with one of the bloodstains should have been inter-
viewed, but the petitioner did not provide any informa-
tion concerning what evidence these two actions would
have unearthed.8 Further, although the petitioner
asserts that an expert could have given important infor-
mation to his trial counsel, he failed to state how such
information would have impacted the case. None of the
petitioner’s evidence, especially in light of the court’s
determination that the expert’s testimony ‘‘was neither
compelling nor enlightening,’’ demonstrates a reason-
able probability that, had trial counsel hired an expert,
the outcome of the proceedings would have been differ-
ent. See Schuler v. Commissioner of Correction, supra,
200 Conn. App. 617.

Accordingly, we conclude that the habeas court prop-
erly determined that the petitioner failed to establish
prejudice and, therefore, did not abuse its discretion
by denying the petition for certification to appeal as to
this claim.

C

The petitioner’s final claim of ineffective assistance
is that his trial counsel failed to conduct a timely and
thorough investigation. Specifically, the petitioner argues

7 In discussing another claim, the habeas court noted that evidence regard-
ing the condition of the victim’s body supported the state’s theory at trial
that the petitioner and Browning robbed the victim after he was killed.

8 In addition, this testimony did not take into account the fact that the
petitioner’s trial counsel was not informed about the DNA match to the
bloodstain; see part IV A of this opinion; nor did it contemplate the fact it
was undisputed that the car had been destroyed by the time trial counsel
started representing the petitioner.
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that his trial counsel should have followed up on the
police’s ‘‘handling of the victim’s car’’ and the blood-
stains found inside the car. We address each specific
allegation separately.

1

The petitioner argues that his trial counsel should
have investigated what happened to the victim’s car
after it was in police custody and that, if his trial counsel
had done so, he would have discovered relevant infor-
mation supporting the claim of inadequate police inves-
tigation and ‘‘thereby establish[ing] reasonable doubt.’’9

The respondent argues, inter alia, that this claim is not
reviewable because it was not (1) raised in the habeas
petition, (2) addressed in the petitioner’s posttrial brief,
and (3) addressed by the habeas court in its memoran-
dum of decision denying the petition for a writ of habeas
corpus. We agree with the respondent.

In the petition for a writ of habeas corpus, the peti-
tioner alleges that his trial counsel rendered deficient
performance because, inter alia, ‘‘[h]e failed to conduct
a timely and thorough investigation.’’ Although the peti-
tioner specifically references the failure of his trial
counsel ‘‘to follow up on the information regarding the
bloodstain[s] on the seat[s] of the victim’s car that was
seized by the police at the time of the crime,’’ he did
not include any allegation that his trial counsel was
ineffective for failing to investigate what happened to
the car after it entered police custody. In his posttrial
brief, the petitioner, with respect to the argument that

9 In making this argument, the petitioner points to information that his
trial counsel would have discovered, had he conducted a ‘‘proper investiga-
tion.’’ The habeas court, however, excluded the evidence purporting to
establish what his trial counsel would have discovered. Although the peti-
tioner notes in his principal appellate brief that ‘‘[i]nformation regarding
what happened to the victim’s car after it was impounded by the police was
improperly excluded,’’ he did not raise a claim of error with respect to this
ruling on appeal.
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his trial counsel failed to conduct a timely and thorough
investigation, argued only that his trial counsel failed
to ‘‘pursue information regarding the bloodstains’’ and
failed to ‘‘pursue the issue of the blood swabbings.’’
Unsurprisingly, the habeas court did not address any
claim that the petitioner’s trial counsel should have
investigated the police’s ‘‘handling of the victim’s car.’’

‘‘It is well settled that this court does not consider
claims not raised in the habeas court.’’ Toles v. Commis-
sioner of Correction, 113 Conn. App. 717, 730, 967 A.2d
576, cert. denied, 293 Conn. 906, 978 A.2d 1114 (2009);
see id., 729–30 (claim of ineffective assistance was not
reviewed because it was not included in operative peti-
tion or posttrial brief and was not ruled on by habeas
court). In addition, a claim is not reviewable when ‘‘not
raised sufficiently in the habeas court.’’ Id., 730; see also
id. (specific claim of ineffective assistance not reviewed
because habeas court considered only ‘‘broad allegation
concerning [attorney’s] ‘failure to investigate’ ’’). Fur-
ther, ‘‘[i]t is well settled that this court is not bound to
consider any claimed error unless it appears on the
record that the question was distinctly raised at trial
and was ruled upon and decided by the court adversely
to the appellant’s claim.’’ (Internal quotation marks
omitted.) Walker v. Commissioner of Correction, 176
Conn. App. 843, 857–58, 171 A.3d 525 (2017); see id.
(due process claim deemed abandoned because not
addressed in posttrial briefing and not addressed by
habeas court).

In the present case, given that this particular claim
was never distinctly raised before or addressed by the
habeas court, we decline to review this claim.

2

With respect to the petitioner’s claim that his trial
counsel ‘‘failed to follow up on information regarding
bloodstains on the seat[s] of the victim’s vehicle that
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were seized by the police at the time of the crime,’’ the
habeas court determined that the petitioner failed to
make the required showing of prejudice.10 Specifically,
the court stated: ‘‘[T]he petitioner has failed to present
any evidence that the victim’s vehicle, or anything inside
of it, bore any material relationship to the crime. There
appears to be no dispute that the victim, [Browning,
and the petitioner] drove to the scene in an unrelated
vehicle, that the keys to the victim’s car were found
near his body, or that the victim’s car was locked when
the police later located it. Other than the fact that these
two blood samples were inside the victim’s vehicle, the
petitioner has provided no rational connection between
them and [the victim’s] murder. Finally, while Ferrer
was identified as the likely source of one of the blood-
stains, the petitioner has provided no credible evidence
establishing when that sample was deposited in the car
or placing Ferrer even within the state of Connecticut
at the time of the crime. Therefore, even if the court
were to assume that counsel should have followed up
on this line of inquiry independently, the petitioner did
not suffer any prejudice, because the information is
irrelevant to the case.’’ (Footnote omitted.) The court
also emphasized that the petitioner’s own testimony at
the habeas trial ‘‘supports the irrelevance of anything
found inside of [the victim’s] car,’’ as the petitioner
never mentioned the victim’s car or any unknown indi-
vidual in his testimony about the night of the murder.

On appeal, the petitioner argues that the bloodstains
inside the car were relevant because the police obtained
a warrant to inspect the car and had the bloodstains
tested for DNA, determining that the blood was not

10 The court also determined that the petitioner failed to prove that his
trial counsel’s performance was deficient. Because we agree that the peti-
tioner failed to prove prejudice, we need not consider the court’s determina-
tion concerning trial counsel’s deficient performance. See Schuler v. Com-
missioner of Correction, supra, 200 Conn. App. 617.
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the victim’s. Further, the petitioner asserts that it was
relevant because his forensic science expert testified
at the habeas trial that ‘‘who was in [the victim’s car]
with [the victim], what happened there, that’s all a mat-
ter for investigation.’’ The respondent argues that the
petitioner cannot show prejudice because he failed to
link the car and the bloodstains in it to the murder. We
agree with the respondent.

The petitioner’s argument requires us to assume that,
because the car was within the vicinity of the murder
and because the car had blood in it that matched with
someone in the CODIS system, it was somehow associ-
ated with the murder. Without more evidence, however,
we cannot so assume. Given the habeas court’s findings,
namely, that the victim arrived at the scene in a different
vehicle, the keys to the vehicle were found on the vic-
tim’s body, and the car was found locked, and given
the fact that the petitioner presented no evidence con-
necting Ferrer to the murder—in fact, the petitioner
presented no evidence about Ferrer whatsoever aside
from the ‘‘hit notification’’ that included his name—it
would be impossible to determine that, had the petition-
er’s trial counsel followed up on the bloodstains and
subsequently procured the ‘‘hit notification,’’ the crimi-
nal trial could have had a different outcome. See Holley
v. Commissioner of Correction, 62 Conn. App. 170, 175,
774 A.2d 148 (2001) (‘‘The burden to demonstrate what
benefit additional investigation would have revealed is
on the petitioner. . . . [See] Nieves v. Commissioner
of Correction, [supra, 51 Conn. App. 624] (petitioner
could not succeed on claim of ineffective assistance on
basis of counsel’s failure to conduct proper investiga-
tion in absence of showing that he was prejudiced by
counsel’s failure to interview witnesses) . . . .’’ (Cita-
tion omitted.)).

Accordingly, we conclude that the habeas court prop-
erly determined that the petitioner failed to prove that
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he was prejudiced and, therefore, did not abuse its
discretion by denying the petition for certification to
appeal as to this claim.

IV

The petitioner next claims that his rights to due pro-
cess and to a fair trial were violated by the prosecutor’s
failure to disclose material evidence that was favorable
to the defense in accordance with Brady v. Maryland,
supra, 373 U.S. 83. Specifically, he claims that the state
failed to disclose (1) exculpatory DNA evidence and
(2) a transcript from a separate criminal proceeding
that would have served as impeachment evidence. We
address each of the petitioner’s claims in turn.

A

The petitioner first claims that the state improperly
failed to provide the defense with ‘‘[e]vidence that another
convicted felon’s blood was in the car of the victim’’
in violation of Brady v. Maryland, supra, 373 U.S. 83.
We disagree.

At the habeas trial, Bourke, the forensic examiner,
testified that the ‘‘hit notification,’’ which identified Fer-
rer as a DNA match with a sample taken from one of
the car seat bloodstains, was sent to the agencies that
investigated and prosecuted the crime, specifically, the
police department, the prosecutor, and the major
crimes unit. The habeas court determined that ‘‘[t]here
was no evidence that [the petitioner’s trial counsel] ever
received a copy of the hit notification form or that he
was aware of its existence.’’

In denying the petitioner’s amended petition for a
writ of habeas corpus, the habeas court determined that
‘‘the petitioner cannot establish a reasonable probabil-
ity that this evidence would have had any impact on the
outcome of his case or the establishment of a defense
theory,’’ noting, ‘‘the petitioner has not established any
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reasonable connection between the bloodstains on the
seat[s] and the victim’s murder, nor has he placed . . .
Ferrer near the scene of the crime.’’

On appeal, the petitioner argues that the DNA match
was material because ‘‘the fact that another person’s
blood was in the vehicle’’ ‘‘undermines [Browning’s]
version of the crime,’’ but he does not elaborate on how
this information undermines Browning’s account. The
respondent argues that ‘‘the petitioner has failed to
establish that the blood evidence was material,’’ as (1)
the blood was not at the crime scene but was in the
victim’s locked car some distance from the crime scene,
(2) the blood was dry, (3) the victim only recently had
purchased the car, and (4) the petitioner did not present
testimony from Ferrer nor did he present any evidence
linking Ferrer to the crime. We agree with the respon-
dent.

We first set forth the standard of review applicable
to Brady claims. ‘‘As set forth by the United States
Supreme Court in Brady v. Maryland, supra, 373 U.S.
87, [t]o establish a Brady violation, the [defendant] must
show that (1) the government suppressed evidence, (2)
the suppressed evidence was favorable to the [defen-
dant], and (3) it was material [either to guilt or to punish-
ment]. . . . Whether the [defendant] was deprived of
his due process rights due to a Brady violation is a
question of law, to which we grant plenary review.’’
(Internal quotation marks omitted.) State v. Bryan, 193
Conn. App. 285, 315, 219 A.3d 477, cert. denied, 334
Conn. 906, 220 A.3d 37 (2019).

‘‘Under the last Brady prong, the evidence must have
been material to the case, such that the favorable evi-
dence could reasonably be taken to put the whole case
in such a different light as to undermine confidence in
the verdict. . . . The mere possibility that the undis-
closed information might have helped the defense or



Page 233ACONNECTICUT LAW JOURNALApril 26, 2022

212 Conn. App. 117 APRIL, 2022 143

Jones v. Commissioner of Correction

might have affected the outcome of the trial does not
meet the materiality standard. . . .

‘‘The favorable evidence must cast the whole case in
a different light. It is not enough for the defendant to
show that the undisclosed evidence would have allowed
the defense to weaken or destroy a particular prosecu-
tion witness or item of evidence to which the undis-
closed evidence relates.’’ State v. Rosa, 196 Conn. App.
480, 503–504, 230 A.3d 677, cert. denied, 335 Conn. 920,
231 A.3d 1169 (2020); see id., 504, 506 (CODIS match
with DNA found on sweatshirt was not material because
there was no testimony that person who committed
crime was wearing sweatshirt, ‘‘the sweatshirt was not
found at the actual crime scene but more than half a
block away,’’ ‘‘[t]here [wa]s no evidence to indicate how
long the sweatshirt had been there or that it was even
present when the police first responded to the crime
scene,’’ there was no other evidence connecting
sweatshirt to crime, and petitioner could not connect
person identified in CODIS match to crime).

In the present case, we agree with the habeas court
that the petitioner has failed to show that the CODIS
match was material to his defense. The car that con-
tained the bloodstains was not found at the crime scene
but on a nearby street. There is no evidence that the
victim or anyone else associated with the murder was
in or near the car that night. There is no evidence estab-
lishing how long the car had been parked there. There
is no indication that the victim’s murder is connected
to the victim’s car or that the blood was left during or
as a result of the murder—indeed, there was no evi-
dence to suggest that the bloodstains occurred near the
time of the murder. Further, the petitioner presented
no evidence connecting Ferrer to the crime or the crime
scene. Finally, as the habeas court stated, ‘‘[t]he peti-
tioner’s own testimony at the habeas trial supports the
irrelevance of anything found inside of [the victim’s]
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vehicle. . . . Nowhere in his testimony did the peti-
tioner reference anything to do with the [victim’s] vehi-
cle, nor did he ever reference any ‘unknown male’ sup-
posedly being in the vehicle with them or at the scene
of the shooting.’’

Thus, because the petitioner cannot establish a con-
nection between the murder and the bloodstains, the
evidence of the CODIS match does not satisfy Brady’s
materiality test. See State v. Rosa, supra, 196 Conn.
App. 504;11 see also Carmon v. Commissioner of Cor-
rection, 114 Conn. App. 484, 492, 969 A.2d 854 (Counsel
was not deficient for failing to investigate cartridge box
that ‘‘was not found at the crime scene, and there was
no evidence as to when or how it was deposited in
the area . . . . The box was empty, the caliber of the
ammunition that had been contained in that box was
unknown, there was no eyewitness testimony that the
shooter had been seen taking cartridges from a box,
and there was no testimony or evidence linking that
box to the crime scene.’’ (Footnote omitted.)), cert.
denied, 293 Conn. 906, 978 A.2d 1108 (2009).

Accordingly, we conclude that the habeas court prop-
erly determined that the petitioner failed to establish

11 The petitioner attempts to distinguish Rosa, arguing that the evidence
in the present case ‘‘was definitely connected to the crime’’ because the car
belonged to the victim while the sweatshirt in Rosa ‘‘was not connected to
the crime’’ and that the state’s case was not strong in the present case
while ‘‘there was strong evidence inculpating the defendant’’ in Rosa. These
arguments are unavailing.

First, the fact that the vehicle belonged to the victim is not enough to
connect it to the crime, as mere ownership and some proximity to the crime
scene do not in and of themselves implicate the vehicle’s involvement.
Second, the court in Rosa determined that the sweatshirt was not connected
to the case because of the collective facts. State v. Rosa, supra, 196 Conn.
App. 504, 509. Similarly, in the present case, the collective facts result in a
conclusion that the car is not connected to the case. Further, in Rosa, the
‘‘strong evidence inculpating the defendant’’ was only one factor of many
bearing on the determination that the sweatshirt was not material to the
case. Id., 509.
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materiality and, therefore, did not abuse its discretion
by denying the petition for certification to appeal as to
this claim.

B

Finally, the petitioner claims that the state committed
a Brady violation by failing to disclose, as impeachment
evidence, certain testimony Browning gave in a sepa-
rate, prior criminal trial, State v. Holbrook, Superior
Court, judicial district of Fairfield, Docket No. CR-00-
0163353-T (Holbrook case). We agree with the respon-
dent that this claim is unreviewable because the habeas
court correctly concluded that it was abandoned.

In his petition for a writ of habeas corpus, the peti-
tioner alleged that his ‘‘due process rights in [the under-
lying criminal case] were violated because the state had
information that [Browning], the only witness who put
the petitioner at the scene of the crime, had previously
testified in [the Holbrook case]. . . . At that time
[Browning] admitted that he had lied under oath . . .
and said he would lie to protect himself. This informa-
tion was not disclosed to trial or appellate counsel.’’
At the habeas trial, the petitioner sought to admit the
transcript of Browning’s testimony in the Holbrook case
as a full exhibit, but the court sustained the respon-
dent’s objection.12 Following the trial, the petitioner
did not address the claim in his posttrial brief and,
therefore, presented no argument as to why the state’s
failure to provide the testimony violated his due process
rights. In its memorandum of decision, the court
deemed the claim abandoned, stating that ‘‘[t]he peti-
tioner failed to address this issue at all in his posttrial
brief’’ and citing Walker v. Commissioner of Correction,

12 The petitioner has not raised on appeal a claim that the court erred in
excluding from evidence the transcript of Browning’s testimony from the
Holbrook case.
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supra, 176 Conn. App. 856, to support its conclusion
that the claim was abandoned.

‘‘It is well settled that [w]e are not required to review
issues that have been improperly presented to this court
through an inadequate brief. . . . Analysis, rather than
mere abstract assertion, is required in order to avoid
abandoning an issue by failure to brief the issue prop-
erly. . . . Where a claim is asserted in the statement
of issues but thereafter receives only cursory attention
in the brief without substantive discussion or citation
of authorities, it is deemed to be abandoned. . . .
These same principles apply to claims raised in the trial
court. . . .

‘‘[T]he idea of abandonment involves both a factual
finding by the trial court and a legal determination that
an issue is no longer before the court, [therefore] we
will treat this claim as one of both law and fact. Accord-
ingly, we will accord it plenary review.’’ (Citation omit-
ted; emphasis omitted; internal quotation marks omit-
ted.) Id.

As noted, in the present case the petitioner did not
address this claim in his posttrial brief and provided
no support for or reference to the claim in his habeas
petition. Furthermore, the petitioner has not contested
or addressed the court’s conclusion that the claim was
abandoned and has provided us with no reasons as to
why the habeas court erred in so finding. On these facts,
we conclude that the habeas court properly deemed
the claim abandoned.

The appeal is dismissed.

In this opinion the other judges concurred.
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GLENN GILMAN ET AL. v. BRIAN SHAMES ET AL.
(AC 44456)

Alvord, Elgo and Cradle, Js.

Syllabus

The defendant state of Connecticut appealed from the judgment of the trial
court denying its motion to dismiss the plaintiff’s action on the ground
of sovereign immunity. Pursuant to the applicable statute (§ 4-147), the
plaintiff filed a notice of claim with the Office of the Claims Commis-
sioner, seeking permission to sue the defendants, the state and S, a
physician employed by the University of Connecticut Health Center, for
damages for emotional distress and loss of consortium resulting from
the death of his domestic partner, which he claimed was caused by the
medical malpractice of S and the hospital that provided her care, which
was a part of the University of Connecticut Health Center. The commis-
sioner authorized the plaintiff to sue for damages of up to $500,000 for
alleged medical malpractice. The plaintiff commenced an action against
the defendants for bystander emotional distress. The defendants filed
a motion to dismiss, which the trial court granted, concluding, inter
alia, that the plaintiff’s claim was barred by sovereign immunity. This
court affirmed the trial court’s decision, concluding that the plaintiff’s
derivative claim was not viable because it was not accompanied by a
wrongful death action brought by the decedent’s estate. The plaintiff
commenced the present action against the defendants, alleging wrongful
death in his capacity as administrator of the decedent’s estate and
bystander emotional distress in his individual capacity. The defendants
filed a motion to dismiss for lack of subject matter jurisdiction, arguing
that the commissioner had not granted the plaintiff permission to bring
a claim on behalf of the decedent’s estate and that the wrongful death
action was barred by the applicable statute of limitations (§ 52-555).
The plaintiff withdrew its claims against S and, thereafter, the trial court
denied the motion to dismiss, determining that the plaintiff’s notice was
sufficient and that the commissioner’s waiver of sovereign immunity
validly encompassed the claims. On the defendant state’s appeal to this
court, held:

1. The trial court improperly denied the defendants’ motion to dismiss: the
plaintiff’s notice of claim that was filed with the commissioner indicated
only that he sought to bring a claim against the defendants in his capacity
as an individual and did not properly apprise the commissioner of the
plaintiff’s intention to sue the state in an administrative capacity; more-
over, contrary to the plaintiff’s assertion, his notice of claim was not
analogous to that provided to the commissioner in Arroyo v. University
of Connecticut Health Center (175 Conn. App. 493), which set forth the
same claim that was argued at trial merely in a slightly different fashion,
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because, in the present case, the plaintiff’s wrongful death action brought
as administrator of the decedent’s estate and his derivative bystander
emotional distress action brought in his individual capacity were two
wholly separate claims; accordingly, the commissioner’s waiver of sover-
eign immunity could not be said to encompass the wrongful death claim
at issue in the appeal, and the trial court did not have subject matter
jurisdiction over the plaintiff’s claims.

2. The accidental failure of suit statute (§ 52-592) did not save the plaintiff’s
action from his lack of compliance with the statute of limitations for
wrongful death actions: the trial court’s reliance on Isaac v. Mount
Sinai Hospital (210 Conn. 721) in determining that § 52-592 applied to
the present action was misplaced, as, in Isaac, our Supreme Court
liberally construed § 52-592 to find that the statute saved the plaintiff’s
second wrongful death action because the cause of action, claimed
factual background and defendants were identical to those of her first
action and, in the present case, the plaintiff did not bring the same claim
in two consecutive actions; moreover, at the time of his first action, the
plaintiff did not meet the statutory requirement to bring a claim on behalf
of the decedent’s estate because he did not become the administrator
of the estate until after the first action was dismissed and at no point
during the pendency of the first action did he hold himself out to be
the administrator of the estate; accordingly, the plaintiff’s wrongful death
action did not overlap with his individual claim in his first action in a
manner that would implicate § 52-592, and the judgment of the trial
court was reversed and the case was remanded with direction to render
a judgment of dismissal.

Argued December 7, 2021—officially released April 26, 2022

Procedural History

Action to recover damages for, inter alia, the allegedly
wrongful death of the plaintiff administrator’s decedent
as a result of the defendants’ negligence, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Middlesex, where the court, Frechette, J., denied
the defendants’ motion to dismiss; thereafter, the plain-
tiffs withdrew their complaint with respect to the
named defendant, and the defendant state of Connecti-
cut appealed to this court. Reversed; judgment directed.

Michael G. Rigg, with whom, on the brief, was Robert
D. Silva, for the appellant (defendant state of Connecti-
cut).

Harris Appelman, for the appellees (plaintiffs).
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Opinion

ELGO, J. The defendant state of Connecticut1 appeals
from the judgment of the trial court denying its motion
to dismiss the action of the plaintiff Glenn Gilman2

on the ground of sovereign immunity. On appeal, the
defendant claims that the court improperly determined
that (1) the Claims Commissioner (commissioner) had
waived sovereign immunity with respect to the plain-
tiff’s claims, and (2) the accidental failure of suit statute,
General Statutes § 52-592,3 exempted the plaintiff from
the two year time limit for bringing a wrongful death
action under General Statutes § 52-555.4 We reverse the
judgment of the trial court.

1 The plaintiff also named Brian Shames, a physician, as a defendant in
his complaint. On November 9, 2020, the plaintiff filed a withdrawal of his
complaint with respect to Shames only. For clarity, we refer to the state of
Connecticut as the defendant and Shames by name in this opinion.

2 Gilman commenced this action both as administrator of the estate of
the decedent, Lisa Gail Wenig, and in his individual capacity. We refer to
Gilman in both capacities as the plaintiff.

3 General Statutes § 52-592 provides in relevant part: ‘‘(a) If any action,
commenced within the time limited by law, has failed one or more times
to be tried on its merits because of insufficient service or return of the writ
due to unavoidable accident or the default or neglect of the officer to whom
it was committed, or because the action has been dismissed for want of
jurisdiction, or the action has been otherwise avoided or defeated by the
death of a party or for any matter of form; or if, in any such action after a
verdict for the plaintiff, the judgment has been set aside, or if a judgment
of nonsuit has been rendered or a judgment for the plaintiff reversed, the
plaintiff, or, if the plaintiff is dead and the action by law survives, his executor
or administrator, may commence a new action, except as provided in subsec-
tion (b) of this section, for the same cause at any time within one year
after the determination of the original action or after the reversal of the
judgment. . . .’’

4 General Statutes § 52-555 provides in relevant part: ‘‘(a) In any action
surviving to or brought by an executor or administrator for injuries resulting
in death, whether instantaneous or otherwise, such executor or administra-
tor may recover from the party legally at fault for such injuries just damages
together with the cost of reasonably necessary medical, hospital and nursing
services, and including funeral expenses, provided no action shall be brought
to recover such damages and disbursements but within two years from the
date of death, and except that no such action may be brought more than
five years from the date of the act or omission complained of. . . .’’
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The following facts, as found by this court in Gilman
v. Shames, 189 Conn. App. 736, 208 A.3d 1279 (2019),
are relevant to this appeal. ‘‘From about December 15,
2014, through August 19, 2015, Shames—who was at
all relevant times a physician employed by the Univer-
sity of Connecticut Health Center, of which the John
Dempsey Hospital (hospital) is a part—provided medi-
cal care and treatment to the decedent, who was the
plaintiff’s fiancée and domestic partner. The decedent
died on October 1, 2015.

‘‘In June, 2016, pursuant to General Statutes § 4-147,
the plaintiff filed a notice of claim with the Office of
the Claims Commissioner seeking permission to sue
the [defendant] for damages on the basis of injuries he
claimed to have suffered, including emotional distress
and loss of consortium, stemming from medical mal-
practice allegedly committed against the decedent by
Shames and the hospital. By way of a memorandum of
decision dated February 23, 2017, the [commissioner],
absent objection, authorized the plaintiff to sue the
[defendant] for damages of up to $500,000 for alleged
medical malpractice by general surgeons or other simi-
lar health care providers who constitute state officers
and employees, as defined by General Statutes (Rev.
to 2015) § 4-141, of the hospital.

‘‘On June 26, 2017, the plaintiff, representing himself,
commenced the [first] action against Shames and the
hospital. In his original two count complaint, the plain-
tiff raised claims sounding in bystander emotional dis-
tress directed to Shames and the hospital.

‘‘On August 25, 2017, Shames and the hospital filed
a motion to dismiss the action, which was accompanied
by a separate memorandum of law, asserting that the
court lacked subject matter jurisdiction over the plain-
tiff’s bystander emotional distress claims. Specifically,
they asserted that the plaintiff’s claim directed to
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Shames was barred by sovereign immunity and/or by
statutory immunity pursuant to [General Statutes] § 4-
165, and that the plaintiff could not pursue a bystander
emotional distress action in the absence of a wrongful
death action commenced by the decedent’s estate, which
had not brought a wrongful death action or received
authorization from the [commissioner] to commence
such an action. In addition, Shames and the hospital
argued that the plaintiff improperly had brought suit
against the hospital because the plaintiff had received
authorization from the [commissioner] to sue the
[defendant] only. On October 11, 2017, the plaintiff filed
a motion to substitute the [defendant] as a party defen-
dant in lieu of the hospital, which the trial court granted
on October 24, 2017. On October 23, 2017, the plaintiff
filed an objection and a separate memorandum of law
in opposition to the motion to dismiss. On November
6, 2017, the [defendant and Shames] filed a reply brief,
in which they argued additionally that the decedent’s
estate would be time barred from bringing a wrongful
death action as a result of the expiration of the subject
matter jurisdictional limitations period set forth in
§ 52-555.

‘‘On November 13, 2017, the plaintiff filed his opera-
tive two count complaint raising claims sounding in
bystander emotional distress directed to [the defendant
and Shames]. He alleged, inter alia, that Shames had
administered ineffective treatments to the decedent for
approximately eight months and that, notwithstanding
the lack of improvement in her condition, Shames had
failed to alter the course of the treatments or to take
‘further diagnostic action as is consistent with standard
practice,’ which constituted a substantial factor in the
decedent’s death. The plaintiff additionally alleged that
he had been harmed by Shames’ conduct and by the
[defendant’s] breach of its duty to the decedent to
ensure that the [defendant’s] agents, servants, and/or
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employees acted as ‘reasonably prudent medical profes-
sionals.’ More particularly, the plaintiff alleged that he
had sustained injuries stemming from his ‘contempo-
rary sensory perception of observing and/or experienc-
ing the demise of the decedent, the decedent’s suffering,
the decedent’s health deteriorating, the decedent’s pain
and suffering, the administration of life support and,
ultimately, [the decedent’s] death . . . .’

‘‘On December 4, 2017, the court heard argument on
the [defendant’s and Shames’] motion to dismiss. On
February 9, 2018, the court granted the motion to dis-
miss. With respect to the plaintiff’s bystander emotional
distress claim directed to Shames, the court concluded
that (1) to the extent that the plaintiff was suing Shames
in Shames’ official capacity as an employee of the hospi-
tal, which was an agent of the [defendant], the plaintiff’s
claim was barred by sovereign immunity, and (2) to the
extent that the plaintiff was suing Shames in Shames’
individual capacity, the plaintiff’s claim was barred by
statutory immunity pursuant to § 4-165. In addition,
without limiting its analysis to the plaintiff’s claim
against the [defendant], the court concluded that the
plaintiff’s bystander emotional distress ‘claims’ were
derivative claims that were not viable absent a predicate
wrongful death action commenced by the decedent’s
estate, which had not commenced such an action and,
as a result of the expiration of the limitations period set
forth in § 52-555, could not commence such an action.’’
(Footnotes omitted.) Id., 738–42.

The plaintiff then appealed to this court, which affirmed
the trial court’s decision. Id., 754. In doing so, this court
concluded that the plaintiff’s claim for bystander emo-
tional distress was a ‘‘ ‘derivative claim’ ’’ that ‘‘ ‘can be
compensable only if it flows from the bodily injury of
another person.’ ’’ Id., 748–49. Relying on our Supreme
Court’s decision in Jacoby v. Brinkerhoff, 250 Conn.
86, 735 A.2d 347 (1999), which established that ‘‘[a]
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plaintiff’s failure to join his [derivative] claim with a
predicate action . . . was fatal’’; Gilman v. Shames,
supra, 189 Conn. App. 750–51; this court held that the
plaintiff’s claim was ‘‘not viable’’ because it was not
accompanied by a wrongful death action brought by
the decedent’s estate. Id., 752.

On May 19, 2020, the plaintiff commenced the present
action by way of a five count complaint. The first count,
brought against the defendant by the plaintiff in his
capacity as the administrator of the decedent’s estate,5

sounded in wrongful death.6 The third count, brought by
the plaintiff in his individual capacity, alleged bystander
emotional distress as a result of the defendant’s negli-
gent oversight of the decedent’s care. The fifth count,
brought by the plaintiff as the administrator of the dece-
dent’s estate, asserted that the defendant’s conduct also
constituted a breach of contract between the defendant
and the decedent.7

On June 18, 2020, the defendant and Shames filed a
motion to dismiss for lack of subject matter jurisdiction.
They argued, inter alia, that the commissioner had not
granted the plaintiff permission to bring his claim on
behalf of the decedent’s estate, that the wrongful death
action was not brought within two years of the dece-
dent’s death as mandated by § 52-555, and that the plain-
tiff’s failure to bring the initial action in his capacity as
the administrator of the decedent’s estate prevented
§ 52-592 from extending the statute of limitations set
forth in § 52-555. The plaintiff filed an opposition to the

5 The plaintiff was appointed as the administrator of the decedent’s estate
on May 23, 2018.

6 The second and fourth counts, which asserted claims against Shames,
were withdrawn.

7 The plaintiff specifically alleged that, ‘‘[t]hroughout the course of [the
decedent’s] treatment by the defendant, the defendant provided her numer-
ous patient documents . . . [that] formed a contract which imposed obliga-
tions on the defendant to properly monitor her health and provide the
appropriate treatment.’’
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motion to dismiss accompanied by a memorandum of
law on November 3, 2020, in which he argued that a
‘‘nontechnical interpretation’’ of the plaintiff’s notice of
claim was proper and that the accidental failure of suit
statute applied regardless of his status with respect to
the decedent’s estate at the time of the initial action.

On December 16, 2020, the court issued its memoran-
dum of decision on the defendant’s motion to dismiss.
Noting that both of the plaintiff’s actions were centered
on alleged medical malpractice on the part of the defen-
dant’s agents, the court broadly construed the plaintiff’s
notice of claim and concluded that, however ‘‘inartfully
drawn,’’ (1) the notice properly apprised the commis-
sioner of the plaintiff’s intention to bring a wrongful
death claim on behalf of the decedent’s estate and (2)
the waiver of sovereign immunity by the commissioner
validly encompassed that claim. With respect to the
accidental failure of suit statute, the court emphasized
that § 52-592 ‘‘ ‘is remedial and is to be liberally interpre-
ted.’ ’’ The court then analogized the present matter to
Isaac v. Mount Sinai Hospital, 210 Conn. 721, 732–33,
557 A.2d 116 (1989), wherein our Supreme Court held
that if a sufficient ‘‘identity of interest’’ exists between
the parties bringing two actions, ‘‘total identity of plain-
tiffs is not a prerequisite to application of [§ 52-592].’’
The court reasoned that, because the plaintiff—like the
plaintiff in Isaac—was not the administrator at the time
of his first action but was appointed prior to bringing
the present action, § 52-592 should apply in the present
case. The court thus denied the defendant’s motion to
dismiss, and this appeal followed.

I

The defendant first claims that the court improperly
determined that it had subject matter jurisdiction over
the plaintiff’s action. The defendant argues that the
court misconstrued the commissioner’s prior waiver of
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sovereign immunity to permit the plaintiff to proceed
with his claims in the present action. We agree with
the defendant.

We begin our analysis with the relevant standard of
review and legal principles. ‘‘The principle that the state
cannot be sued without its consent, or sovereign immu-
nity, is well established under our case law. . . . There-
fore, [o]ur Supreme Court expressly has stated that a
plaintiff seeking monetary damages against the state
must first obtain authorization from the [commis-
sioner]. . . . [Section] 4-147 provides in relevant part:
Any person wishing to present a claim against the state
shall file with the office of the [commissioner] a notice
of claim . . . containing the following information: (1)
The name and address of the claimant; the name and
address of his principal, if the claimant is acting in a
representative capacity, and the name and address of
his attorney, if the claimant is so represented; (2) a
concise statement of the basis of the claim, including
the date, time, place and circumstances of the act or
event complained of; (3) a statement of the amount
requested; and (4) a request for permission to sue the
state, if such permission is sought. . . . [T]he [commis-
sioner] may deny or dismiss the claim, order immediate
payment of a claim not exceeding [$7500], recommend
to the General Assembly payment of a claim exceeding
[$7500] or grant permission to sue the state. . . . As a
general matter, [s]overeign immunity relates to a court’s
subject matter jurisdiction over a case, and therefore
presents a question of law over which we exercise [ple-
nary] review.’’ (Citations omitted; emphasis added;
emphasis in original; internal quotation marks omitted.)
Arroyo v. University of Connecticut Health Center, 175
Conn. App. 493, 501–502, 167 A.3d 1112, cert. denied,
327 Conn. 973, 174 A.3d 192 (2017).

‘‘The doctrine of sovereign immunity is a rule of com-
mon law that operates as a strong presumption in favor
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of the state’s immunity from liability or suit. . . . [It is
a] well established principle that statutes in derogation
of sovereign immunity should be strictly construed.
. . . [When] there is any doubt about their meaning or
intent they are given the effect which makes the least
rather than the most change in sovereign immunity.’’
(Citation omitted; emphasis omitted; internal quotation
marks omitted.) Envirotest Systems Corp. v. Commis-
sioner of Motor Vehicles, 293 Conn. 382, 387–88, 978
A.2d 49 (2009).

In his notice of claim filed with the commissioner on
June 9, 2016, the plaintiff stated in relevant part: ‘‘I am
making a claim for my pain and suffering and emotional
distress that I experienced because of medical malprac-
tice committed by [the hospital and Shames] regarding
the treatment and diagnosis of [the decedent]. I am also
making a claim for loss of consortium.’’ At no point
therein did the plaintiff indicate that he sought to bring
a claim against the defendant in any capacity other
than as an individual.8 In light of the plain text of the
plaintiff’s notice of claim, we cannot agree with the
court that the notice properly apprised the commis-
sioner of the plaintiff’s intention to sue the defendant
in an administrative capacity.

Although the plaintiff argues that the court correctly
relied on Arroyo in holding that the February 23, 2017
waiver of sovereign immunity encompassed the claims
brought in the present action, the situation set forth in
Arroyo materially differs from that which is before us.
In that case, the plaintiff patient and his spouse brought
an action against the defendant hospital and the state

8 Furthermore, it is undisputed that the June 9, 2016 notice of claim
constitutes the plaintiff’s sole attempt to request permission to bring an
action against the defendant. The plaintiff did not seek to provide the com-
missioner with notice of any claims he sought to bring in his capacity as
administrator of the decedent’s estate at a later date.
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alleging medical malpractice with respect to a vasec-
tomy performed on him by one of the defendant hospi-
tal’s doctors. Arroyo v. University of Connecticut
Health Center, supra, 175 Conn. App. 495–96. After the
court rendered judgment for the plaintiffs, the defen-
dants appealed, claiming, inter alia, that the plaintiffs
had failed to properly obtain a waiver of sovereign
immunity. Id., 495. Comparing the evidence introduced
at trial to the allegations set forth in the plaintiffs’ notice
of claim, this court concluded that ‘‘the plaintiffs’ theory
of liability in their notice accurately sums up the theory
of liability presented at trial, albeit in a truncated man-
ner . . . .’’ Id., 506. This court further noted that,
although ‘‘the basis of the claim in the notice to the
commissioner was not as particularized as it might have
been,’’ the lack of discovery available to the plaintiffs
in advance of filing their notice of claim counseled
against ‘‘attaching any binding significance’’ to the ini-
tial formulation of their claim set forth in the notice.
Id., 506–507.

Here, we are not faced with the same claim that is
merely presented under one legal theory in the notice
of claim and argued in a slightly different fashion at
trial. See id., 505–506. Moreover, unlike Arroyo, the
claimants are not the same. The plaintiff’s wrongful
death action brought as administrator of the decedent’s
estate and his derivative bystander emotional distress
claim brought in his individual capacity are two wholly
separate claims. See Champagne v. Raybestos-Manhat-
tan, Inc., 212 Conn. 509, 563–64, 562 A.2d 1100 (1989)
(‘‘[T]he plaintiff’s claim as administratrix . . . and the
plaintiff’s individual claim . . . are two separate
causes of action. . . . [A]lthough [the plaintiff’s indi-
vidual claim] . . . is ‘derivative,’ it is still a separate
cause of action . . . .’’ (Citations omitted.)). It follows
that, for the court to have had jurisdiction over his
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wrongful death claim brought on behalf of the dece-
dent’s estate, the plaintiff was obligated, pursuant to
§ 4-147 (2), to provide a concise statement of the basis
of that particular claim and to identify himself as acting
in a representative capacity. See, e.g., Morneau v. State,
150 Conn. App. 237, 252, 90 A.3d 1003 (plaintiff seeking
waiver of sovereign immunity ‘‘needed to include infor-
mation that would clarify the nature of the waiver
sought and ensure that the [commissioner], and subse-
quently the General Assembly . . . would have an
understanding of the nature of that waiver’’), cert.
denied, 312 Conn. 926, 95 A.3d 522 (2014).

In the absence of proper notice to the commissioner,
the commissioner’s waiver of sovereign immunity can-
not be said to encompass the claim at issue in this
appeal. In the absence of such a waiver, we conclude
that the court did not have subject matter jurisdiction
over the plaintiff’s claims. For that reason, the court
improperly denied the defendant’s motion to dismiss.

II

In light of our resolution of the defendant’s sovereign
immunity claim, we need not address its second claim
of error. However, because of the possibility that this
issue may arise in the future, we also consider the
defendant’s claim that the court improperly concluded
that the accidental failure of suit statute exempted the
plaintiff from the two year time limit for bringing a
wrongful death action under § 52-555. The defendant
contends that, because the plaintiff’s prior action was
brought solely in his individual capacity, § 52-592 can-
not save his current action. We agree.

‘‘ ‘[T]he question of whether [a] court properly applied
§ 52-592 presents an issue of law over which our review
is plenary.’ ’’ White v. Dept. of Children & Families,
136 Conn. App. 759, 764, 51 A.3d 1116, cert. denied, 307
Conn. 906, 53 A.3d 221 (2012). ‘‘ ‘[T]he accidental failure
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of suit statute can be traced as far back as 1862 . . .
and is a savings statute that is intended to promote the
strong policy favoring the adjudication of cases on their
merits rather than the disposal of them on the grounds
enumerated in § 52-592 (a). . . . We note, however,
that this policy is not without limits. If it were, there
would be no statutes of limitations. Even the saving[s]
statute does not guarantee that all plaintiffs have the
opportunity to have their cases decided on the merits.
It merely allows them a limited opportunity to correct
certain defects in their actions within a certain period
of time.’ ’’ Riccio v. Bristol Hospital, Inc., 341 Conn.
772, 780, 267 A.3d 799 (2022).

In concluding that the accidental failure of suit statute
applied in the present case, the court relied entirely on
Isaac v. Mount Sinai Hospital, supra, 210 Conn. 721.
That reliance is misplaced. In Isaac, the plaintiff
brought her first wrongful death action prior to officially
being named administratrix of the decedent’s estate.9

Id., 723. At the time the plaintiff formally became the
administratrix, the statute of limitations laid out in § 52-
555 already had run. Id. The defendant hospital filed
a motion to dismiss alleging a lack of subject matter
jurisdiction, which the trial court granted, and this court
upheld that judgment on appeal. Id., 724. Four years
after bringing that initial action, the plaintiff filed a
second wrongful death action, which the trial court
dismissed. Id. On appeal, our Supreme Court empha-
sized that § 52-592 ‘‘ ‘is remedial and is to be liberally
interpreted.’ ’’ Id., 728. The Supreme Court then rea-
soned that, even though the plaintiff brought her first
action in her individual capacity and her second action

9 The court in Isaac found that, although ‘‘[t]he plaintiff alleged in the
complaint that she had been appointed administratrix of the decedent’s
estate on May 17, 1979 . . . [i]n 1982, she discovered that she had been
involved only in the transfer of survivorship property and had not been
named administratrix.’’ Isaac v. Mount Sinai Hospital, supra, 210 Conn. 723.
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as administratrix, she maintained an ‘‘identity of inter-
est’’ that allowed her second action to be saved by § 52-
592. Id., 732–33. The court stated: ‘‘[W]e conclude that
total identity of plaintiffs is not a prerequisite to applica-
tion of the statute. We look, instead, to the essence of
the plaintiff’s status and the interest she represented.
[The plaintiff] was the purported administratrix of [the
decedent’s] estate in the first instance and the actual
administratrix in the second case. The cause of action
and the claimed factual background, as well as all defen-
dants, were identical in both instances. Accordingly,
application of § 52-592 to this case is not precluded.’’
Id., 733.

Unlike the plaintiff in Isaac, the plaintiff in the pres-
ent case did not bring the same claim in two consecutive
actions. In Gilman, the plaintiff brought a claim for
bystander emotional distress solely as an individual,
and this court specifically concluded that the plaintiff
had brought no claim for wrongful death in a representa-
tive capacity. Gilman v. Shames, supra, 189 Conn. App.
751–52. The record does not reflect that, at any point
during the pendency of Gilman, the plaintiff held him-
self out as the ‘‘purported administrat[or]’’ of the dece-
dent’s estate. Isaac v. Mount Sinai Hospital, supra, 210
Conn. 733. It is undisputed that the plaintiff did not
become the administrator of the decedent’s estate until
May 23, 2018, at which point the trial court in Gilman
already had dismissed the action. Accordingly, at the
time of the first action, the plaintiff did not meet the
statutory requirement to bring a claim on behalf of the
decedent’s estate. Ellis v. Cohen, 118 Conn. App. 211,
216, 982 A.2d 1130 (2009) (‘‘§ 52-555 creates a cause of
action for wrongful death that is maintainable on behalf
of the estate only by an executor or administrator’’
(emphasis added)). Without the ability to have brought
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an action as administrator in the first instance, we can-
not agree that the plaintiff’s attempt to litigate his indi-
vidual claim in Gilman properly overlaps with his cur-
rent wrongful death action such that § 52-592 is
implicated. See White v. Dept. of Children & Families,
supra, 136 Conn. App. 766 (‘‘[I]n the present case, the
plaintiff is alleging a new cause of action that is separate
from the cause of action that was the basis of her
[original] complaint. Because the present case involves
a new cause of action, the plaintiff may not invoke
§ 52-592 to save any untimely claims.’’). We therefore
conclude that the accidental failure of suit statute does
not apply in the present case to save the plaintiff’s
action from his lack of compliance with the statute of
limitations for wrongful death actions.10

The judgment is reversed and the case is remanded
with direction to render a judgment of dismissal.

In this opinion the other judges concurred.

10 The plaintiff concedes that, without the applicability of § 52-592, his
claims for breach of contract and bystander emotional distress fail. Because
we conclude that § 52-592 does not govern the matter before us, these claims
necessarily fail. See Parnoff v. Mooney, 132 Conn. App. 512, 518, 35 A.3d
283 (2011).
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NOTICE

Public Hearing on Practice Book Revisions

Being Considered by the

Rules Committee of the Superior Court

On Monday, May 9, 2022, at 10:00 a.m., the Rules Committee of

the Superior Court will conduct a public hearing for the purpose of

receiving comments concerning Practice Book revisions that are being

considered by the Committee and for the purpose of receiving com-

ments on any proposed new rule or any change in an existing rule

that any member of the public deems desirable. Those revisions follow

this notice. All revisions are published on the Judicial Branch website

at www.jud.ct.gov/pb.htm. The public hearing will be followed by a

Rules Committee meeting.

The Rules Committee public hearing and meeting will be conducted

electronically using Microsoft Teams communication and collaboration

platform. Individuals who would like to access the public hearing and/or

meeting may do so by clicking here. Individuals who wish to access

the public hearing and/or meeting but who do not wish to speak at

the hearing may do so by clicking https://youtu.be/9TuaU5mlAUk.
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It is important that certain procedures are followed by every individual

who wishes to access the public hearing and/or meeting and for those

who wish to speak at the public hearing. All individuals who access

the public hearing and meeting must at all times act in a professional

and respectful manner. Any individual whose conduct is deemed by

the Rules Committee to be disruptive or inappropriate will be removed

from the public hearing or meeting.

Individuals who would like to speak at the public hearing should

access the hearing one-half hour before the hearing begins in order

to be recognized and placed in line while waiting to speak. Each such

speaker will be allowed five minutes to offer remarks. Anyone who

believes that they cannot cover their remarks within the five minute

time period allowed during the public hearing, and anyone who does

not wish to speak at the public hearing but wishes to offer comments

on the proposed revisions, may submit their written comments to the

Rules Committee by email at RulesCommittee@jud.ct.gov.

Any written comments should be received before Tuesday, May

3, 2022.

Hon. Andrew J. McDonald

Chair, Rules Committee of the Superior Court
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INTRODUCTION

The following are revisions that are being considered to the Practice

Book. Revisions are indicated by brackets for deletions, underlines

for added language, and are explained by the commentary to the

particular rule. The designation ‘‘NEW’’ is printed with the title of each

proposed new rule and form.

Rules Committee of the

Superior Court
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Practice Book Revisions Being Considered by the
Rules Committee of the Superior Court

CHAPTER AND SECTION HEADING OF THE RULES

RULES OF PROFESSIONAL CONDUCT

Client-Lawyer Relationships
Rule
1.15. Safekeeping Property

Law Firms and Associations

Rule
5.5. Unauthorized Practice of Law

SUPERIOR COURT—GENERAL PROVISIONS

CHAPTER 1
SCOPE OF RULES

Sec.
1-11A. Media Coverage of Arraignments
1-11B. Media Coverage of Civil Proceedings
1-11C. Media Coverage of Criminal Proceedings

CHAPTER 2
ATTORNEYS

Sec.
2-4A. —Records of Bar Examining Committee
2-5. —Examination of Candidates for Admission
2-8. Qualifications for Admission
2-9. Certification of Applicants Recommended for Admission;

Conditions of Admission
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2-10. Admission by Superior Court; Admission in Absentia
2-13. Attorneys of Other Jurisdictions; Qualifications and Require-

ments for Admission
2-15A. —Authorized House Counsel
2-16. —Attorney Appearing Pro Hac Vice
2-17. Foreign Legal Consultants; Licensing Requirements
2-27. Clients’ Funds; Attorney Registration
2-44A. Definition of the Practice of Law
2-55A. Retirement of Attorney—Permanent

CHAPTER 3
APPEARANCES

Sec.
3-9. Withdrawal of Appearance; Duration of Appearance

CHAPTER 5
TRIALS

Sec.
5-12. (NEW) Objection to the Use of a Peremptory Challenge

SUPERIOR COURT—PROCEDURE IN CIVIL MATTERS

CHAPTER 13
DISCOVERY AND DEPOSITIONS

Sec.
13-8. —Objections to Interrogatories
13-10. —Responses to Requests for Production; Objections

CHAPTER 16
JURY TRIALS

Sec.
16-5. Peremptory Challenges
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CHAPTER 23
MISCELLANEOUS REMEDIES AND PROCEDURES

Sec.
23-1. Arbitration; Confirming, Correcting or Vacating Award

SUPERIOR COURT—PROCEDURE IN JUVENILE MATTERS

CHAPTER 26
GENERAL PROVISIONS

Sec.
26-1. Definitions Applicable to Proceedings on Juvenile Matters

CHAPTER 27
RECEPTION AND PROCESSING OF

DELINQUENCY COMPLAINTS OR PETITIONS

Sec.
27-1A. Referrals for Nonjudicial Handling of Delinquency Com-

plaints
27-4A. Ineligibility for Nonjudicial Handling or Diversion of Delin-

quency Complaint

CHAPTER 30
DETENTION

Sec.
30-1A. Admission to [Detention] a Juvenile Residential Center
30-2A. Nondelinquent Juvenile Runaway from Another State and

Detention
30-3. Advisement of Rights
30-4. Notice to Parents by [Detention] Juvenile Residential Center

Personnel
30-5. Detention Time Limitations
30-6. Basis for Detention
30-8. Initial Order for Detention; Waiver of Hearing
30-10. Orders of a Judicial Authority after Initial Detention Hearing
30-11. Detention after Dispositional Hearing
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CHAPTER 35a
HEARINGS CONCERNING NEGLECTED,

ABUSED AND UNCARED FOR CHILDREN AND
TERMINATION OF PARENTAL RIGHTS

Sec.
35a-1. Adjudication upon Acceptance of Admission or [Written]

Plea of Nolo Contendere

SUPERIOR COURT—PROCEDURE IN CRIMINAL MATTERS

CHAPTER 42
TRIAL PROCEDURE

Sec. 42-13. —Peremptory Challenges

CHAPTER 43
SENTENCING, JUDGMENT, AND APPEAL

Sec.
43-39. Speedy Trial; Time Limitations
43-41. —Motion for Speedy Trial; Dismissal

APPENDIX OF FORMS
Form
203 Plaintiff’s Interrogatories—Premises Liability Cases
206 Plaintiff’s Requests for Production—Premises Liability
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PROPOSED AMENDMENTS TO THE
RULES OF PROFESSIONAL CONDUCT

Rule 1.15. Safekeeping Property

(a) As used in this Rule, the terms below shall have the following

meanings:

(1) ‘‘Allowable reasonable fees’’ for IOLTA accounts are per check

charges, per deposit charges, a fee in lieu of a minimum balance,

federal deposit insurance fees, sweep fees, and a reasonable IOLTA

account administrative or maintenance fee.

(2) An ‘‘eligible institution’’ means (i) a bank or savings and loan

association authorized by federal or state law to do business in Con-

necticut, the deposits of which are insured by an agency of the United

States government, or (ii) an open-end investment company registered

with the United States Securities and Exchange Commission and

authorized by federal or state law to do business in Connecticut. In

addition, an eligible institution shall meet the requirements set forth

in subsection (i) (3) below. The determination of whether or not an

institution is an eligible institution shall be made by the organization

designated by the judges of the Superior Court to administer the

program pursuant to subsection (i) (4) below, subject to the dispute

resolution process provided in subsection (i) (4) (E) below.

(3) ‘‘Federal Funds Target Rate’’ means the target level for the

federal funds rate set by the Federal Open Market Committee of the

Board of Governors of the Federal Reserve System from time to time

or, if such rate is no longer available, any comparable successor rate.

If such rate or successor rate is set as a range, the term ‘‘Federal

Funds Target Rate’’ means the upper limit of such range.
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(4) ‘‘Interest- or dividend-bearing account’’ means (i) an interest-

bearing checking account, or (ii) an investment product which is a

daily (overnight) financial institution repurchase agreement or an open-

end money market fund. A daily financial institution repurchase

agreement must be fully collateralized by U.S. Government Securities

and may be established only with an eligible institution that is ‘‘well-

capitalized’’ or ‘‘adequately capitalized’’ as those terms are defined

by applicable federal statutes and regulations. An open-end money

market fund must be invested solely in U.S. Government Securities

or repurchase agreements fully collateralized by U.S. Government

Securities, must hold itself out as a ‘‘money market fund’’ as that term

is defined by federal statutes and regulations under the Investment

Company Act of 1940 and, at the time of the investment, must have

total assets of at least $250,000,000.

(5) ‘‘IOLTA account’’ means an interest- or dividend-bearing account

established by a lawyer or law firm for clients’ funds at an eligible

institution from which funds may be withdrawn upon request by the

depositor without delay. An IOLTA account shall include only client

or third person funds, except as permitted by subsection (i) (6) below.

The determination of whether or not an interest- or dividend-bearing

account meets the requirements of an IOLTA account shall be made

by the organization designated by the judges of the Superior Court to

administer the program pursuant to subsection (i) (4) below.

(6) ‘‘Non-IOLTA account’’ means an interest- or dividend-bearing

account, other than an IOLTA account, from which funds may be

withdrawn upon request by the depositor without delay.

(7) ‘‘U.S. Government Securities’’ means direct obligations of the

United States government, or obligations issued or guaranteed as to
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principal and interest by the United States or any agency or instrumen-

tality thereof, including United States government-sponsored enter-

prises, as such term is defined by applicable federal statutes and regu-

lations.

(b) A lawyer shall hold property of clients or third persons that is in

a lawyer’s possession in connection with a representation separate

from the lawyer’s own property. Funds shall be kept in a separate

account maintained in the state where the lawyer’s office is situated

or elsewhere with the consent of the client or third person. Other

property shall be identified as such and appropriately safeguarded.

Complete records of such account funds and other property shall be

kept by the lawyer and shall be preserved for a period of seven years

after termination of the representation.

(c) A lawyer may deposit the lawyer’s own funds in a client trust

account for the sole purposes of paying bank service charges on that

account or obtaining a waiver of fees and service charges on the

account, but only in an amount necessary for those purposes.

(d) Absent a written agreement with the client otherwise, a lawyer

shall deposit into a client trust account legal fees and expenses that

have been paid in advance, to be withdrawn by the lawyer only as

fees are earned or expenses incurred.

(e) Upon receiving funds or other property in which a client or third

person has an interest, a lawyer shall promptly notify the client or third

person. Except as stated in this Rule or otherwise permitted by law

or by agreement with the client or third person, a lawyer shall promptly

deliver to the client or third person any funds or other property that

the client or third person is entitled to receive and, upon request

by the client or third person, shall promptly render a full accounting

regarding such property.
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(f) When in the course of representation a lawyer is in possession

of property in which two or more persons (one of whom may be the

lawyer) have interests, the property shall be kept separate by the

lawyer until any competing interests are resolved. The lawyer shall

promptly distribute all portions of the property as to which the lawyer

is able to identify the parties that have interests and as to which there

are no competing interests. Where there are competing interests in

the property or a portion of the property, the lawyer shall segregate

and safeguard the property subject to the competing interests.

(g) The word ‘‘interest(s)’’ as used in this subsection and subsections

(e) and (f) means more than the mere assertion of a claim by a third

party. In the event a lawyer is notified by a third party or a third party’s

agent of a claim to funds held by the lawyer on behalf of a client, but

it is unclear to the lawyer whether the third party has a valid interest

within the meaning of this Rule, the lawyer may make a written request

that the third party or third party’s agent provide the lawyer such

reasonable information and/or documentation as needed to assist the

lawyer in determining whether substantial grounds exist for the third

party’s claim to the funds. If the third party or third party’s agent

fails to comply with such a request within sixty days, the lawyer may

distribute the funds in question to the client.

(h) Notwithstanding subsections (b), (c), (d), (e) and (f), lawyers and

law firms shall participate in the statutory program for the use of interest

earned on lawyers’ clients’ funds accounts to provide funding for the

delivery of legal services to the poor by nonprofit corporations whose

principal purpose is providing legal services to the poor and for law

school scholarships based on financial need. Lawyers and law firms

shall place a client’s or third person’s funds in an IOLTA account if
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the lawyer or law firm determines, in good faith, that the funds cannot

earn income for the client in excess of the costs incurred to secure

such income. For the purpose of making this good faith determination

of whether a client’s funds cannot earn income for the client in excess

of the costs incurred to secure such income, the lawyer or law firm

shall consider the following factors: (1) The amount of the funds to

be deposited; (2) the expected duration of the deposit, including the

likelihood of delay in resolving the relevant transaction, proceeding or

matter for which the funds are held; (3) the rates of interest, dividends

or yield at eligible institutions where the funds are to be deposited;

(4) the costs associated with establishing and administering interest-

bearing accounts or other appropriate investments for the benefit of

the client, including service charges, minimum balance requirements

or fees imposed by the eligible institutions; (5) the costs of the services

of the lawyer or law firm in connection with establishing and maintaining

the account or other appropriate investments; (6) the costs of preparing

any tax reports required for income earned on the funds in the account

or other appropriate investments; and (7) any other circumstances

that affect the capability of the funds to earn income for the client in

excess of the costs incurred to secure such income. No lawyer shall

be subject to discipline for determining in good faith to deposit funds

in the interest earned on lawyers’ clients’ funds account in accordance

with this subsection.

(i) An IOLTA account may only be established at an eligible institution

that meets the following requirements:

(1) No earnings from the IOLTA account shall be made available

to a lawyer or law firm.
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(2) Lawyers or law firms depositing a client’s or third person’s funds

in an IOLTA account shall direct the depository institution:

(A) To remit interest or dividends, net of allowable reasonable fees,

if any, on the average monthly balance in the account, or as otherwise

computed in accordance with the institution’s standard accounting

practices, at least quarterly, to the organization designated by the

judges of the Superior Court to administer this statutory program;

(B) To transmit to the organization administering the program with

each remittance a report that identifies the name of the lawyer or

law firm for whom the remittance is sent, the amount of remittance

attributable to each IOLTA account, the rate and type of interest or

dividends applied, the amount of interest or dividends earned, the

amount and type of fees and service charges deducted, if any, and

the average account balance for the period for which the report is

made and such other information as is reasonably required by such

organization; and

(C) To transmit to the depositing lawyer or law firm at the same

time a report in accordance with the institution’s normal procedures

for reporting to its depositors.

(3) Participation by banks, savings and loan associations, and invest-

ment companies in the IOLTA program is voluntary. An eligible institu-

tion that elects to offer and maintain IOLTA accounts shall meet the

following requirements:

(A) The eligible institution shall pay no less on its IOLTA accounts

than the highest interest rate or dividend generally available from the

institution to its non-IOLTA customers when the IOLTA account meets

or exceeds the same minimum balance or other eligibility qualifications

on its non-IOLTA accounts, if any. In determining the highest interest
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rate or dividend generally available from the institution to its non-

IOLTA customers, an eligible institution may consider, in addition to

the balance in the IOLTA account, factors customarily considered by

the institution when setting interest rates or dividends for its non-IOLTA

customers, provided that such factors do not discriminate between

IOLTA accounts and non-IOLTA accounts and that these factors do

not include the fact that the account is an IOLTA account. In lieu of

the rate set forth in the first sentence of this subparagraph, an eligible

institution may pay a rate equal to the higher of either (i) one percent

per annum, or (ii) sixty percent of the Federal Funds Target Rate.

Such alternate rate shall be determined for each calendar quarter as

of the first business day of such quarter and shall be deemed net of

allowable reasonable fees and service charges. The eligible institution

may offer, and the lawyer or law firm may request, a sweep account

that provides a mechanism for the overnight investment of balances

in the IOLTA account in an interest- or dividend-bearing account that

is a daily financial institution repurchase agreement or a money market

fund. Nothing in this Rule shall preclude an eligible institution from

paying a higher interest rate or dividend than described above or

electing to waive any fees and service charges on an IOLTA account.

An eligible institution may choose to pay the higher interest or dividend

rate on an IOLTA account in lieu of establishing it as a higher rate

product.

(B) Interest and dividends shall be calculated in accordance with

the eligible institution’s standard practices for non-IOLTA customers.

(C) Allowable reasonable fees are the only fees and service charges

that may be deducted by an eligible institution from interest earned

on an IOLTA account. Allowable reasonable fees may be deducted
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from interest or dividends on an IOLTA account only at the rates and

in accordance with the customary practices of the eligible institution for

non-IOLTA customers. No fees or service charges other than allowable

reasonable fees may be assessed against the accrued interest or

dividends on an IOLTA account. Any fees and service charges other

than allowable reasonable fees shall be the sole responsibility of, and

may only be charged to, the lawyer or law firm maintaining the IOLTA

account. Fees and service charges in excess of the interest or divi-

dends earned on one IOLTA account for any period shall not be taken

from interest or dividends earned on any other IOLTA account or

accounts or from the principal of any IOLTA account.

(4) The judges of the Superior Court, upon recommendation of the

chief court administrator, shall designate an organization qualified

under Sec. 501 (c) (3) of the Internal Revenue Code, or any subsequent

corresponding Internal Revenue Code of the United States, as from

time to time amended, to administer the program. The chief court

administrator shall cause to be [printed] published in the Connecticut

Law Journal an appropriate announcement identifying the designated

organization. The organization administering the program shall comply

with the following:

(A) Each June [mail to] shall publish on the designated organization’s

website a detailed annual report of all funds disbursed under the

program, including the amount disbursed to each recipient of funds,

and shall cause to be published in the Connecticut Law Journal a

notice that the detailed annual report is available on the designated

organization’s website, along with a link to the report that can be

accessed by members of the public as well as each judge of the

Superior Court, and mail to each lawyer or law firm participating in
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the program a copy of that detailed annual report [of all funds disbursed

under the program including the amount disbursed to each recipient

of funds];

(B) Each June submit the following in detail to the chief court adminis-

trator for approval and comment by the Executive Committee of the

Superior Court: (i) its proposed goals and objectives for the program;

(ii) the procedures it has established to avoid discrimination in the

awarding of grants; (iii) information regarding the insurance and fidelity

bond it has procured; (iv) a description of the recommendations and

advice it has received from the Advisory Panel established by General

Statutes § 51-81c and the action it has taken to implement such recom-

mendations and advice; (v) the method it utilizes to allocate between

the two uses of funds provided for in § 51-81c and the frequency with

which it disburses funds for such purposes; (vi) the procedures it

has established to monitor grantees to ensure that any limitations or

restrictions on the use of the granted funds have been observed by

the grantees, such procedures to include the receipt of annual audits

of each grantee showing compliance with grant awards and setting

forth quantifiable levels of services that each grantee has provided

with grant funds; (vii) the procedures it has established to ensure that

no funds that have been awarded to grantees are used for lobbying

purposes; and (viii) the procedures it has established to segregate

funds to be disbursed under the program from other funds of the organi-

zation;

(C) Allow the Judicial Branch access to its books and records upon

reasonable notice;

(D) Submit to audits by the Judicial Branch; and

(E) Provide for a dispute resolution process for resolving disputes

as to whether a bank, savings and loan association, or open-end
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investment company is an eligible institution within the meaning of

this Rule.

(5) Before an organization may be designated to administer this

program, it shall file with the chief court administrator, and the judges

of the Superior Court shall have approved, a resolution of the board

of directors of such an organization which includes provisions:

(A) Establishing that all funds the organization might receive pursu-

ant to subsection (i) (2) (A) above will be exclusively devoted to provid-

ing funding for the delivery of legal services to the poor by nonprofit

corporations whose principal purpose is providing legal services to

the poor and for law school scholarships based on financial need and

to the collection, management and distribution of such funds;

(B) Establishing that all interest and dividends earned on such funds,

less allowable reasonable fees, if any, shall be used exclusively for

such purposes;

(C) Establishing and describing the methods the organization will

utilize to implement and administer the program and to allocate funds

to be disbursed under the program, the frequency with which the

funds will be disbursed by the organization for such purposes, and

the segregation of such funds from other funds of the organization;

(D) Establishing that the organization shall consult with and receive

recommendations from the Advisory Panel established by General

Statutes § 51-81c regarding the implementation and administration of

the program, including the method of allocation and the allocation of

funds to be disbursed under such program;

(E) Establishing that the organization shall comply with the require-

ments of this Rule; and
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(F) Establishing that said resolution will not be amended, and the

facts and undertakings set forth in it will not be altered, until the same

shall have been approved by the judges of the Superior Court and

ninety days have elapsed after publication by the chief court adminis-

trator of the notice of such approval in the Connecticut Law Journal.

(6) Nothing in this subsection (i) shall prevent a lawyer or law firm

from depositing a client’s or third person’s funds, regardless of the

amount of such funds or the period for which such funds are expected

to be held, in a separate non-IOLTA account established on behalf of

and for the benefit of the client or third person. Such an account shall

be established as:

(A) A separate clients’ funds account for the particular client or third

person on which the interest or dividends will be paid to the client or

third person; or

(B) A pooled clients’ funds account with subaccounting by the bank,

savings and loan association or investment company or by the lawyer

or law firm, which provides for the computation of interest or dividends

earned by each client’s or third person’s funds and the payment thereof

to the client or third person.

(j) A lawyer who practices in this jurisdiction shall maintain current

financial records as provided in this Rule and shall retain the following

records for a period of seven years after termination of the represen-

tation:

(1) receipt and disbursement journals containing a record of deposits

to and withdrawals from client trust accounts, specifically identifying

the date, source, and description of each item deposited, as well as

the date, payee and purpose of each disbursement;

(2) ledger records for all client trust accounts showing, for each

separate trust client or beneficiary, the source of all funds deposited,
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the names of all persons for whom the funds are or were held, the

amount of such funds, the descriptions and amounts of charges or

withdrawals, and the names of all persons or entities to whom such

funds were disbursed;

(3) copies of retainer and compensation agreements with clients as

required by Rule 1.5 of the Rules of Professional Conduct;

(4) copies of accountings to clients or third persons showing the

disbursement of funds to them or on their behalf;

(5) copies of bills for legal fees and expenses rendered to clients;

(6) copies of records showing disbursements on behalf of clients;

(7) the physical or electronic equivalents of all checkbook registers,

bank statements, records of deposit, prenumbered canceled checks,

and substitute checks provided by a financial institution;

(8) records of all electronic transfers from client trust accounts,

including the name of the person authorizing transfer, the date of

transfer, the name of the recipient and confirmation from the financial

institution of the trust account number from which money was with-

drawn and the date and the time the transfer was completed;

(9) copies of monthly trial balances and at least quarterly reconcilia-

tions of the client trust accounts maintained by the lawyer; and

(10) copies of those portions of client files that are reasonably related

to client trust account transactions.

(k) With respect to client trust accounts required by this Rule:

(1) only a lawyer admitted to practice law in this jurisdiction or a

person under the direct supervision of the lawyer shall be an authorized

signatory or authorize transfers from a client trust account;

(2) receipts shall be deposited intact and records of deposit should

be sufficiently detailed to identify each item; and

(3) withdrawals shall be made only by check payable to a named

payee or by authorized electronic transfer and not to cash.
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(l) The records required by this Rule may be maintained by elec-

tronic, photographic, or other media provided that they otherwise com-

ply with these Rules and that printed copies can be produced. These

records shall be readily accessible to the lawyer.

(m) Upon dissolution of a law firm or of any legal professional corpo-

ration, the partners shall make reasonable arrangements for the main-

tenance of client trust account records specified in this Rule.

(n) Upon the sale of a law practice, the seller shall make reasonable

arrangements for the maintenance of records specified in this Rule.

COMMENTARY: A lawyer should hold property of others with the

care required of a professional fiduciary. Securities should be kept in

a safe deposit box, except when some other form of safekeeping is

warranted by special circumstances. All property that is the property

of clients or third persons, including prospective clients, must be kept

separate from the lawyer’s business and personal property and, if

moneys, in one or more trust accounts. Separate trust accounts may

be warranted when administering estate moneys or acting in similar

fiduciary capacities. A lawyer should maintain on a current basis books

and records in accordance with generally accepted accounting

practices.

While normally it is impermissible to commingle the lawyer’s own

funds with client funds, subsection (c) provides that it is permissible

when necessary to pay bank service charges on that account. Accurate

records must be kept regarding which part of the funds is the lawyer’s.

Lawyers often receive funds from which the lawyer’s fee will be

paid. The lawyer is not required to remit to the clients’ funds account

funds that the lawyer reasonably believes represent fees owed. How-

ever, a lawyer may not hold funds to coerce a client into accepting

the lawyer’s contention. The disputed portion of the funds must be
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kept in a trust account and the lawyer should suggest means for prompt

resolution of the dispute, such as arbitration. The undisputed portion

of the funds shall be promptly distributed.

Subsection (f) also recognizes that third parties, such as a client’s

creditor who has a lien on funds recovered in a personal injury action,

may have lawful interests in specific funds or other property in a

lawyer’s custody. A lawyer may have a duty under applicable law to

protect such third-party interests against wrongful interference by the

client. In such cases the lawyer must refuse to surrender the property

to the client until the competing interests are resolved. A lawyer should

not unilaterally assume to arbitrate a dispute between the client and

the third party, but, when there are substantial grounds for dispute as

to the person entitled to the funds, the lawyer may file an action to

have a court resolve the dispute.

The word ‘‘interest(s)’’ as used in subsections (e), (f) and (g)

includes, but is not limited to, the following: a valid judgment concerning

disposition of the property; a valid statutory or judgment lien, or other

lien recognized by law, against the property; a letter of protection or

similar obligation that is both (a) directly related to the property held

by the lawyer, and (b) an obligation specifically entered into to aid the

lawyer in obtaining the property; or a written assignment, signed by

the client, conveying an interest in the funds or other property to

another person or entity.

The obligations of a lawyer under this Rule are independent of those

arising from activity other than rendering legal services. For example,

a lawyer who serves only as an escrow agent is governed by the

applicable law relating to fiduciaries even though the lawyer does not

render legal services in the transaction and is not governed by this

Rule. A ‘‘lawyers’ fund’’ for client protection provides a means through
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the collective efforts of the bar to reimburse persons who have lost

money or property as a result of dishonest conduct of a lawyer. Where

such a fund has been established, a lawyer must participate where it

is mandatory, and, even when it is voluntary, the lawyer should par-

ticipate.

Subsection (i) requires lawyers and law firms to participate in the

statutory IOLTA program. The lawyer or law firm should review its

IOLTA account at reasonable intervals to determine whether changed

circumstances require further action with respect to the funds of any

client or third person.

Subsection (j) lists the basic financial records that a lawyer must

maintain with regard to all trust accounts of a law firm. These include

the standard books of account, and the supporting records that are

necessary to safeguard and account for the receipt and disbursement

of client or third person funds as required by Rule 1.15 of the Rules

of Professional Conduct.

Subsection (j) requires that lawyers maintain client trust account

records, including the physical or electronic equivalents of all check-

book registers, bank statements, records of deposit, prenumbered

canceled checks, and substitute checks for a period of at least seven

years after termination of each particular legal engagement or repre-

sentation. The ‘‘Check Clearing for the 21st Century Act’’ or ‘‘Check

21 Act,’’ codified at 12 U.S.C. § 5001 et seq., recognizes ‘‘substitute

checks’’ as the legal equivalent of an original check. A ‘‘substitute

check’’ is defined at 12 U.S.C. § 5002 (16) as paper reproduction of

the original check that contains an image of the front and back of the

original check; bears a magnetic ink character recognition (‘‘MICR’’)

line containing all the information appearing on the MICR line of the

original check; conforms with generally applicable industry standards
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for substitute checks; and is suitable for automated processing in the

same manner as the original check. Banks, as defined in 12 U.S.C.

§ 5002 (2), are not required to return to customers the original canceled

checks. Most banks now provide electronic images of checks to cus-

tomers who have access to their accounts on internet based websites.

It is the lawyer’s responsibility to download electronic images. Elec-

tronic images shall be maintained for the requisite number of years

and shall be readily available for printing upon request or shall be

printed and maintained for the requisite number years.

The ACH (Automated Clearing House) Network is an electronic

funds transfer or payment system that primarily provides for the

interbank clearing of electronic payments between originating and

receiving participating financial institutions. ACH transactions are pay-

ment instructions to either debit or credit a deposit account. ACH

payments are used in a variety of payment environments including

bill payments, business-to-business payments, and government pay-

ments (e.g., tax refunds). In addition to the primary use of ACH transac-

tions, retailers and third parties use the ACH system for other types

of transactions including electronic check conversion (ECC). ECC is

the process of transmitting MICR information from the bottom of a

check, converting check payments to ACH transactions depending

upon the authorization given by the account holder at the point-of-

purchase. In this type of transaction, the lawyer should be careful to

comply with the requirements of subsection (j) (8).

There are five types of check conversions where a lawyer should

be careful to comply with the requirements of subsection (j) (8). First,

in a ‘‘point-of-purchase conversion,’’ a paper check is converted into

a debit at the point of purchase, and the paper check is returned to

the issuer. Second, in a ‘‘back-office conversion,’’ a paper check is
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presented at the point-of-purchase and is later converted into a debit,

and the paper check is destroyed. Third, in a ‘‘account-receivable

conversion,’’ a paper check is converted into a debit, and the paper

check is destroyed. Fourth, in a ‘‘telephone-initiated debit’’ or ‘‘check-

by-phone’’ conversion, bank account information is provided via the

telephone, and the information is converted to a debit. Fifth, in a ‘‘web-

initiated debit,’’ an electronic payment is initiated through a secure

web environment. Subsection (j) (8) applies to each of the types of

electronic funds transfers described. All electronic funds transfers shall

be recorded, and a lawyer should not reuse a check number which

has been previously used in an electronic transfer transaction.

The potential of these records to serve as safeguards is realized

only if the procedures set forth in subsection (j) (9) are regularly per-

formed. The trial balance is the sum of balances of each client’s ledger

card (or the electronic equivalent). Its value lies in comparing it on a

monthly basis to a control balance. The control balance starts with the

previous month’s balance, then adds receipts from the Trust Receipts

Journal and subtracts disbursements from the Trust Disbursements

Journal. Once the total matches the trial balance, the reconciliation

readily follows by adding amounts of any outstanding checks and

subtracting any deposits not credited by the bank at month’s end. This

balance should agree with the bank statement. Quarterly reconciliation

is recommended only as a minimum requirement; monthly reconcilia-

tion is the preferred practice given the difficulty of identifying an error

(whether by the lawyer or the bank) among three months’ transactions.

In some situations, documentation in addition to that listed in subdivi-

sions (1) through (9) of subsection (i) is necessary for a complete

understanding of a trust account transaction. The type of document
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that a lawyer must retain under subdivision (10) of subsection (i)

because it is ‘‘reasonably related’’ to a client trust transaction will vary

depending on the nature of the transaction and the significance of the

document in shedding light on the transaction. Examples of documents

that typically must be retained under this subdivision include corre-

spondence between the client and lawyer relating to a disagreement

over fees or costs or the distribution of proceeds, settlement

agreements contemplating payment of funds, settlement statements

issued to the client, documentation relating to sharing litigation costs

and attorney’s fees for subrogated claims, agreements for division of

fees between lawyers, guarantees of payment to third parties out of

proceeds recovered on behalf of a client, and copies of bills, receipts

or correspondence related to any payments to third parties on behalf

of a client (whether made from the client’s funds or from the lawyer’s

funds advanced for the benefit of the client).

Subsection (k) lists minimal accounting controls for client trust

accounts. It also enunciates the requirement that only a lawyer admit-

ted to the practice of law in this jurisdiction or a person who is under

the direct supervision of the lawyer shall be the authorized signatory

or authorized to make electronic transfers from a client trust account.

While it is permissible to grant limited nonlawyer access to a client

trust account, such access should be limited and closely monitored

by the lawyer. The lawyer has a nondelegable duty to protect and

preserve the funds in a client trust account and can be disciplined for

failure to supervise subordinates who misappropriate client funds. See

Rules 5.1 and 5.3 of the Rules of Professional Conduct.

Authorized electronic transfers shall be limited to (1) money required

for payment to a client or third person on behalf of a client; (2) expenses

properly incurred on behalf of a client, such as filing fees or payment
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to third persons for services rendered in connection with the represen-

tation; or (3) money transferred to the lawyer for fees that are earned

in connection with the representation and are not in dispute; or (4)

money transferred from one client trust account to another client

trust account.

The requirements in subdivision (2) of subsection (k) that receipts

shall be deposited intact mean that a lawyer cannot deposit one check

or negotiable instrument into two or more accounts at the same time,

a practice commonly known as a split deposit.

Subsection (l) allows the use of alternative media for the mainte-

nance of client trust account records if printed copies of necessary

reports can be produced. If trust records are computerized, a system

of regular and frequent (preferably daily) backup procedures is essen-

tial. If a lawyer uses third-party electronic or internet based file storage,

the lawyer must make reasonable efforts to ensure that the company

has in place, or will establish reasonable procedures to protect the

confidentiality of client information. See ABA Formal Ethics Opinion

398 (1995). Records required by subsection (j) shall be readily accessi-

ble and shall be readily available to be produced upon request by the

client or third person who has an interest as provided in Rule 1.15 of

the Rules of Professional Conduct, or by the official request of a

disciplinary authority, including but not limited to, a subpoena duces

tecum. Personal identifying information in records produced upon

request by the client or third person or by disciplinary authority shall

remain confidential and shall be disclosed only in a manner to ensure

client confidentiality as otherwise required by law or court rule.

Subsections (m) and (n) provide for the preservation of a lawyer’s

client trust account records in the event of dissolution or sale of a law

practice. Regardless of the arrangements the partners or shareholders
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make among themselves for maintenance of the client trust records,

each partner may be held responsible for ensuring the availability of

these records. For the purposes of these Rules, the terms ‘‘law firm,’’

‘‘partner,’’ and ‘‘reasonable’’ are defined in accordance with Rules 1.0

(d), (h), and (i) of the Rules of Professional Conduct.

AMENDMENT NOTE: The changes to this rule authorize the admin-

istrator of the IOLTA program to distribute electronically to the judges

its annual report required by the rule.

Rule 5.5. Unauthorized Practice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the

regulation of the legal profession in that jurisdiction, or assist another

in doing so. The practice of law in this jurisdiction is defined in Practice

Book Section 2-44A. Conduct described in subsections (c), [and] (d)

and (f) in another jurisdiction shall not be deemed the unauthorized

practice of law for purposes of this subsection (a).

(b) A lawyer who is not admitted to practice in this jurisdiction,

shall not:

(1) except as authorized by law, establish an office or other system-

atic and continuous presence in this jurisdiction for the practice of

law; or

(2) hold out to the public or otherwise represent that the lawyer is

admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction which

accords similar privileges to Connecticut lawyers in its jurisdiction, and

provided that the lawyer is not disbarred or suspended from practice

in any jurisdiction, may provide legal services on a temporary basis

in this jurisdiction, that:

(1) are undertaken in association with a lawyer who is admitted to

practice in this jurisdiction and who actively participates in the matter;
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(2) are in or reasonably related to a pending or potential proceeding

before a tribunal in this or another jurisdiction, if the lawyer, or a person

the lawyer is assisting, is authorized by law or order to appear in such

proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential mediation

or other alternative dispute resolution proceeding in this or another

jurisdiction, with respect to a matter that is substantially related to, or

arises in, a jurisdiction in which the lawyer is admitted to practice and

are not services for which the forum requires pro hac vice admission; or

(4) are not within subdivisions (c) (2) or (c) (3) and arise out of or

are substantially related to the legal services provided to an existing

client of the lawyer’s practice in a jurisdiction in which the lawyer is

admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, who is

in good standing in each jurisdiction in which he or she has been

admitted, or who has taken retirement status or otherwise left the

active practice of law while in good standing in another jurisdiction,

may participate in the provision of uncompensated pro bono publico

legal services in Connecticut where such services are offered under

the supervision of an organized legal aid society or state or local bar

association project.

(e) A lawyer admitted to practice in another jurisdiction, and not

disbarred or suspended from practice in any jurisdiction, may provide

legal services in this jurisdiction that:

(1) the lawyer is authorized to provide pursuant to Practice Book

Section 2-15A and the lawyer is an authorized house counsel as

provided in that section; or
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(2) the lawyer is authorized by federal or other law or rule to provide

in this jurisdiction.

(f) To the extent that a lawyer is physically present in this jurisdiction

and remotely engages in the practice of law as authorized under

the laws of another United States jurisdiction in which that lawyer is

admitted, such conduct does not constitute the practice of law in

this jurisdiction.

[(f)] (g) A lawyer not admitted to practice in this jurisdiction and

authorized by the provisions of this Rule to engage in providing legal

services on a temporary basis in this jurisdiction is thereby subject to

the disciplinary rules of this jurisdiction with respect to the activities

in this jurisdiction.

[(g)] (h) A lawyer desirous of obtaining the privileges set forth in

subsection (c) (3) or (4):

(1) shall notify the statewide bar counsel as to each separate matter

prior to any such representation in Connecticut;

(2) shall notify the statewide bar counsel upon termination of each

such representation in Connecticut; and

(3) shall pay such fees as may be prescribed by the Judicial Branch.

COMMENTARY: A lawyer may practice law only in a jurisdiction in

which the lawyer is authorized to practice. A lawyer may be admitted

to practice law in a jurisdiction on a regular basis or may be authorized

by court rule or order or by law to practice for a limited purpose or on

a restricted basis. Subsection (a) applies to unauthorized practice of

law by a lawyer, whether through the lawyer’s direct action or by the

lawyer’s assisting another person. For example, a lawyer may not

assist a person in practicing law in violation of the rules governing

professional conduct in that person’s jurisdiction.
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A lawyer may provide professional advice and instruction to nonlaw-

yers whose employment requires knowledge of the law; for example,

claims adjusters, employees of financial or commercial institutions,

social workers, accountants and persons employed in government

agencies. Lawyers also may assist independent nonlawyers, such as

paraprofessionals, who are authorized by the law of a jurisdiction to

provide particular law-related services. In addition, a lawyer may coun-

sel nonlawyers who wish to proceed as self-represented parties.

Other than as authorized by law or this Rule, a lawyer who is not

admitted to practice generally in this jurisdiction violates subsection

(b) (1) if the lawyer establishes an office or other systematic and

continuous presence in this jurisdiction for the practice of law. Presence

may be systematic and continuous even if the lawyer is not physically

present here. Such a lawyer must not hold out to the public or otherwise

represent that the lawyer is admitted to practice law in this jurisdiction.

See also Rules 7.1 (a) and 7.5 (b). A lawyer not admitted to practice

in this jurisdiction who engages in repeated and frequent activities of

a similar nature in this jurisdiction such as the preparation and/or

recording of legal documents (loans and mortgages) involving resi-

dents or property in this state may be considered to have a systematic

and continuous presence in this jurisdiction that would not be author-

ized by this Rule and could, thereby, be considered to constitute

unauthorized practice of law.

There are occasions in which a lawyer admitted to practice in another

United States jurisdiction, and not disbarred or suspended from prac-

tice in any jurisdiction, may provide legal services on a temporary

basis in this jurisdiction under circumstances that do not create an

unreasonable risk to the interests of their clients, the public or the



April 26, 2022 Page 33PBCONNECTICUT LAW JOURNAL

courts. Subsection (c) identifies four such circumstances. The fact that

conduct is not so identified does not imply that the conduct is or is

not authorized. With the exception of subdivisions (e) (1) and (e) (2),

this Rule does not authorize a lawyer to establish an office or other

systematic and continuous presence in this jurisdiction without being

admitted to practice generally here. There is no single test to determine

whether a lawyer’s services are provided on a ‘‘temporary basis’’ in

this jurisdiction and may, therefore, be permissible under subsection

(c). Services may be ‘‘temporary’’ even though the lawyer provides

services in this jurisdiction for an extended period of time, as when

the lawyer is representing a client in a single lengthy negotiation or liti-

gation.

Subsections (c), [and] (d) and (f) apply to lawyers who are admitted

to practice law in any United States jurisdiction, which includes the

District of Columbia and any state, territory or commonwealth of the

United States. The word ‘‘admitted’’ in subsections (c), [and] (d) and

(f) contemplates that the lawyer is authorized to practice in the jurisdic-

tion in which the lawyer is admitted and excludes a lawyer who, while

technically admitted, is not authorized to practice, because, for exam-

ple, the lawyer is in an inactive status.

Subdivision (c) (1) recognizes that the interests of clients and the

public are protected if a lawyer admitted only in another jurisdiction

associates with a lawyer licensed to practice in this jurisdiction. For

this subdivision to apply, however, the lawyer admitted to practice in

this jurisdiction must actively participate in and share responsibility for

the representation of the client.

Lawyers not admitted to practice generally in a jurisdiction may be

authorized by law or order of a tribunal or an administrative agency



Page 34PB April 26, 2022CONNECTICUT LAW JOURNAL

to appear before the tribunal or agency. This authority may be granted

pursuant to formal rules governing admission pro hac vice or pursuant

to informal practice of the tribunal or agency. Under subdivision (c)

(2), a lawyer does not violate this Rule when the lawyer appears before

a tribunal or agency pursuant to such authority. To the extent that a

court rule or other law of this jurisdiction requires a lawyer who is not

admitted to practice in this jurisdiction to obtain admission pro hac

vice before appearing before a tribunal or administrative agency, this

Rule requires the lawyer to obtain that authority.

Subdivision (c) (2) also provides that a lawyer rendering services

in this jurisdiction on a temporary basis does not violate this Rule

when the lawyer engages in conduct in anticipation of a proceeding

or hearing in a jurisdiction in which the lawyer is authorized to practice

law or in which the lawyer reasonably expects to be admitted pro

hac vice. Examples of such conduct include meetings with the client,

interviews of potential witnesses, and the review of documents. Simi-

larly, a lawyer admitted only in another jurisdiction may engage in

conduct temporarily in this jurisdiction in connection with pending litiga-

tion in another jurisdiction in which the lawyer is or reasonably expects

to be authorized to appear, including taking depositions in this juris-

diction.

When a lawyer has been or reasonably expects to be admitted to

appear before a court or administrative agency, subdivision (c) (2)

also permits conduct by lawyers who are associated with that lawyer

in the matter, but who do not expect to appear before the court or

administrative agency. For example, subordinate lawyers may conduct

research, review documents, and attend meetings with witnesses in

support of the lawyer responsible for the litigation.

Subdivision (c) (3) permits a lawyer admitted to practice law in

another jurisdiction to perform services on a temporary basis in this
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jurisdiction if those services are in or reasonably related to a pending or

potential mediation or other alternative dispute resolution proceeding

in this or another jurisdiction, if the services are with respect to a

matter that is substantially related to, or arises out of, a jurisdiction in

which the lawyer is admitted to practice. The lawyer, however, must

obtain admission pro hac vice in the case of a court-annexed arbitration

or mediation or otherwise if court rules or law so require.

Subdivision (c) (4) permits a lawyer admitted in another jurisdiction

to provide certain legal services on a temporary basis in this jurisdiction

if they arise out of or are substantially related to the lawyer’s practice

in a jurisdiction in which the lawyer is admitted but are not within

subdivision (c) (2) or (c) (3). These services include both legal services

and services that nonlawyers may perform but that are considered

the practice of law when performed by lawyers.

Subdivision (c) (3) requires that the services be with respect to a

matter that is substantially related to, or arises out of, a jurisdiction in

which the lawyer is admitted. A variety of factors may evidence such

a relationship. However, the matter, although involving other jurisdic-

tions, must have a significant connection with the jurisdiction in which

the lawyer is admitted to practice. A significant aspect of the lawyer’s

work might be conducted in that jurisdiction or a significant aspect of

the matter may involve the law of that jurisdiction. The necessary

relationship might arise when the client’s activities and the resulting

legal issues involve multiple jurisdictions. Subdivision (c) (4) requires

that the services provided in this jurisdiction in which the lawyer is not

admitted to practice be for (1) an existing client, i.e., one with whom

the lawyer has a previous relationship and not arising solely out of a

Connecticut based matter and (2) arise out of or be substantially

related to the legal services provided to that client in a jurisdiction in

which the lawyer is admitted to practice. Without both, the lawyer is
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prohibited from practicing law in the jurisdiction in which the lawyer is

not admitted to practice.

For purposes of subsection (d), an attorney in ‘‘good standing’’ is

one who: (1) has been admitted to practice law in any United States

jurisdiction; (2) is not suspended or disbarred in any other jurisdiction;

(3) has never resigned or retired from the practice of law while subject

to discipline or disciplinary proceedings in any other jurisdiction; (4)

has not been placed on inactive status while subject to discipline or

disciplinary proceedings in any other jurisdiction; and (5) is not currently

subject to disciplinary proceedings in any other jurisdiction.

Subdivision (e) (2) recognizes that a lawyer may provide legal ser-

vices in a jurisdiction in which the lawyer is not licensed when author-

ized to do so by federal or other law, which includes statute, court

rule, executive regulation or judicial precedent.

A lawyer who practices law in this jurisdiction pursuant to subsection

(c), (d) or (e) or otherwise is subject to the disciplinary authority of

this jurisdiction. See Rule 8.5 (a). In some circumstances, a lawyer

who practices law in this jurisdiction pursuant to subsection (c), (d) or

(e) may have to inform the client that the lawyer is not licensed to

practice law in this jurisdiction.

Subsections (c), (d), [and] (e) and (f) do not authorize communica-

tions advertising legal services in this jurisdiction by lawyers who are

admitted to practice in other jurisdictions. Whether and how lawyers

may communicate the availability of their services in this jurisdiction

is governed by Rules 7.1 to 7.5.

Subsection (f) reflects the reality that with the advancement of tech-

nology, many lawyers work remotely from locations outside the jurisdic-

tion(s) in which they are admitted to practice law. Subsection (f) allows

those lawyers to practice law as authorized in the jurisdiction(s) in
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which they are admitted while physically present in Connecticut. This

subsection coordinates with Practice Book Section 2-44A (c), which

provides that a lawyer admitted in another United States jurisdiction

engaged in the remote practice of law as authorized by that jurisdiction

while physically present in Connecticut is not engaged in the practice

of law in this jurisdiction.

AMENDMENT NOTE: The changes to this rule and to Practice Book

Section 2-44A address the issue of remote practice and provide that

to the extent that a lawyer is physically present in Connecticut and

remotely engaged in the practice of law under the law of another

recognized jurisdiction in which the lawyer is admitted, such conduct

does not constitute the practice of law in Connecticut.

PROPOSED AMENDMENTS TO THE

GENERAL PROVISIONS OF THE SUPERIOR COURT RULES

Sec. 1-11A. Media Coverage of Arraignments

(a) The broadcasting, televising, recording, or taking photographs

by media in the courtroom during arraignments may be authorized by

the judicial authority presiding over such arraignments in the manner

set forth in this section, as implemented by the judicial authority.

(b) Any media representative desiring to broadcast, televise, record

or photograph an arraignment shall send an e-mail request for elec-

tronic coverage to a person designated by the chief court administrator

to receive such requests. Said designee shall promptly transmit any

such request to the administrative judge, presiding judge of criminal

matters, arraignment judge, clerk and the supervising marshal. The

administrative judge shall ensure that notice is provided to the state’s

attorney and the attorney for the defendant or, where the defendant

is unrepresented, to the defendant. Electronic coverage shall not be

permitted until the state’s attorney and the attorney for the defendant,
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or the defendant if he or she has no attorney, have had an opportunity

to object to the request on the record and the judicial authority has

ruled on the objection. If a request for coverage is denied or is granted

over the objection of any party, the judicial authority shall articulate

orally or in writing the reasons for its decision on the request and such

decision shall be final.

(c) Broadcasting, televising, recording or photographing of the fol-

lowing are prohibited:

(1) any criminal defendant who has not been made subject to an

order for electronic coverage and, to the extent practicable, any person

other than court personnel or other participants in the arraignment for

which electronic coverage is permitted;

(2) conferences involving the attorneys and the judicial authority at

the bench or communications between the defendant and his or her

attorney or other legal representative;

(3) close ups of documents of counsel, the clerk or the judicial

authority;

(4) the defendant while exiting or entering the lockup;

(5) to the extent practicable, any restraints on the defendant;

(6) to the extent practicable, any judicial marshals or Department

of Correction employees escorting the defendant while he or she is

in the courtroom; and

(7) proceedings in cases transferred from juvenile court prior to a

determination by the adult court that the matter was properly trans-

ferred.

(d) Only one (1) still camera, one (1) television camera and one (1)

audio recording device, which do not produce a distracting sound or

light, shall be employed to cover the arraignment, unless otherwise

ordered by the judicial authority.
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(e) The operator of any camera, television or audio recording equip-

ment shall not employ any artificial lighting device to supplement the

existing light in the courtroom.

(f) All personnel and equipment shall be situated in an unobtrusive

manner within the courtroom. The location of any such equipment and

personnel shall be determined by the judicial authority. The location

of the camera, to the extent possible, shall provide access to optimum

coverage. Once the judicial authority designates the position for a

camera, the operator of the camera must remain in that position and

not move about until the arraignment is completed.

(g) Videographers, photographers and equipment operators must

conduct themselves in the courtroom quietly and discreetly, with due

regard for the dignity of the courtroom.

(h) If there are multiple requests to broadcast, televise, record or

photograph the same arraignment, the media representatives making

such requests must make pooling arrangements among themselves,

unless otherwise determined by the judicial authority. The judicial

authority shall not mediate any disputes among the media regarding

pooling arrangements.

(i) On camera reporting and interviews shall only be conducted

outside of the courthouse.

COMMENTARY: The change to subsection (b) clarifies that the

person to whom the media e-mails a request for electronic coverage

is the person designated by the chief court administrator to receive

the request.

The change to subsection (h) makes it clear that the judicial authority

shall not mediate any disputes among the media regarding pooling

arrangements. There is similar language in subsection (m) of Section

1-11B and subsection (o) of Section 1-11C. This new language pro-
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vides consistency among all of the rules concerning camera coverage

of proceedings.

Sec. 1-11B. Media Coverage of Civil Proceedings

(a) The broadcasting, televising, recording or photographing of civil

proceedings and trials in the Superior Court by news media should

be allowed, subject to the limitations set forth herein and in Section

1-10B.

(b) A judicial authority shall permit broadcasting, televising, recording

or photographing of civil proceedings and trials in courtrooms of the

Superior Court except as hereinafter precluded or limited. As used in

this rule, the word ‘‘trial’’ in jury cases shall mean proceedings taking

place after the jury has been sworn and in nonjury proceedings com-

mencing with the swearing in of the first witness.

(c) Any party, attorney, witness or other interested person may object

in advance of electronic coverage of a civil proceeding or trial if there

exists a substantial reason to believe that such coverage will under-

mine the legal rights of a party or will significantly compromise the

safety of a witness or other interested person or impact significant

privacy concerns. To the extent practicable, notice that an objection

to the electronic coverage has been filed, and the date, time and

location of the hearing on such objection shall be posted on the Judicial

Branch website. Any person, including the media, whose rights are

at issue in considering whether to allow electronic coverage of the

proceeding or trial, may participate in the hearing to determine whether

to limit or preclude such coverage. When such objection is filed by

any party, attorney, witness or other interested person, the burden of

proving that electronic coverage of the civil proceeding or trial should

be limited or precluded shall be on the person who filed the objection.
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(d) The judicial authority, in deciding whether to limit or preclude

electronic coverage of a civil proceeding or trial, shall consider all

rights at issue and shall limit or preclude such coverage only if there

exists a compelling reason to do so, there are no reasonable alterna-

tives to such limitation or preclusion, and such limitation or preclusion

is no broader than necessary to protect the compelling interest at issue.

(e) If the judicial authority has a substantial reason to believe that

the electronic coverage of a civil proceeding or trial will undermine

the legal rights of a party or will significantly compromise the safety

or significant privacy concerns of a party, witness or other interested

person, and no party, attorney, witness or other interested person

has objected to such coverage, the judicial authority shall schedule a

hearing to consider limiting or precluding such coverage. To the extent

practicable, notice that the judicial authority is considering limiting or

precluding electronic coverage of a civil proceeding or trial, and the

date, time and location of the hearing thereon shall be given to the

parties and others whose interests may be directly affected by a deci-

sion so that they may participate in the hearing and shall be posted

on the Judicial Branch website.

(f) Objection raised during the course of a civil proceeding or trial

to the photographing, videotaping or audio recording of specific

aspects of the proceeding or trial, or specific individuals or exhibits

will be heard and decided by the judicial authority, based on the same

standards as set out in subsection (d) of this section used to determine

whether to limit or preclude coverage based on objections raised

before the start of a civil proceeding or trial.

(g) The trial judge in his or her discretion, upon the judge’s own

motion or at the request of a participant, may prohibit the broadcasting,

televising, recording or photographing of any participant at the trial.
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The judge shall give great weight to requests where the protection of

the identity of a person is desirable in the interests of justice, such as for

the victims of crime, police informants, undercover agents, relocated

witnesses, juveniles and individuals in comparable situations. ‘‘Partici-

pant’’ for the purpose of this section shall mean any party, lawyer

or witness.

(h) The judicial authority shall articulate the reasons for its decision

on whether or not to limit or preclude electronic coverage of a civil

proceeding or trial and such decision shall be final.

(i) No broadcasting, televising, recording and photographic equip-

ment shall be placed in or removed from the courtroom while the court

is in session. Television film magazines or still camera film or lenses

shall not be changed within the courtroom except during a recess or

other appropriate time in the trial.

(j) Only still camera, television and audio equipment which does not

produce distracting sound or light shall be employed to cover the trial.

The operator of such equipment shall not employ any artificial lighting

device to supplement the existing light in the courtroom without the

approval of the trial judge and other appropriate authority.

(k) Except as provided by these rules, broadcasting, televising,

recording and photographing in areas immediately adjacent to the

courtroom during sessions of court or recesses between sessions

shall be prohibited.

(l) The conduct of all attorneys with respect to trial publicity shall

be governed by Rule 3.6 of the Rules of Professional Conduct.

(m) [The judicial authority in its discretion may require pooling

arrangements by the media. Pool representatives should ordinarily be

used for video, still cameras and radio, with each pool representative
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to be decided by the relevant media group. Participating members of

the broadcasting, televising, recording and photographic media shall

make their respective pooling arrangements, including the establish-

ment of necessary procedures and selection of pool representatives,

without calling upon the judicial authority to mediate any dispute as

to the appropriate media representative or equipment for a particular

trial. If any such medium shall not agree on equipment, procedures

and personnel, the judicial authority shall not permit that medium to

have coverage at the trial.] If there are multiple requests to broadcast,

televise, record or photograph the same civil proceeding or trial, the

media representatives making such requests must make pooling

arrangements among themselves, unless otherwise determined by the

judicial authority. The judicial authority shall not mediate any disputes

among the media regarding pooling arrangements.

(n) Unless good cause is shown, any media or pool representative

seeking to broadcast, televise, record or photograph a civil proceeding

or trial shall, at least three days prior to the commencement of the

proceeding or trial, [submit a written notice of media coverage to the

administrative judge of the judicial district where the proceeding is to

be heard or the case is to be tried] send an e-mail request for media

coverage to a person designated by the chief court administrator to

receive such requests. [A notice of media coverage submitted on

behalf of a pool shall contain the name of each news organization

seeking to participate in that pool.] The [administrative judge] designee

shall inform the administrative judge, presiding judge of civil matters,

judicial authority who will hear the proceeding or who will preside over

the trial, clerk, and the supervising marshal of the [notice] request,

and the judicial authority shall allow such coverage except as otherwise

provided in this section. [Any news organization seeking permission
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to participate in a pool whose name was not submitted with the original

notice of media coverage may, at any time, submit a separate written

notice to the administrative judge and shall be allowed to participate

in the pool arrangement.]

(o) To evaluate and resolve prospective problems where broadcast-

ing, televising, recording or photographing of a civil proceeding or trial

will take place, and to ensure compliance with these rules during the

proceeding or trial, the judicial authority who will hear the proceeding

or preside over the trial may require the attendance of attorneys and

media personnel at a pretrial conference. At such conference, the

judicial authority shall set forth the conditions of coverage in accord-

ance herewith.

COMMENTARY: The change to subsection (m) simplifies the rule

requiring the media to make pooling arrangements among themselves

and reiterates that the judicial authority shall not mediate any disputes.

The changes to subsection (n) make the following changes to the

camera rules impacting civil proceedings: (1) clarifies that the media

must e-mail their requests only to a person designated by the chief

court administrator to receive such requests rather than the respective

administrative judge; (2) removes the requirement that the pool media

organization provide a list of all news organizations seeking to partici-

pate in the pool; (3) clarifies that the person designated by the chief

court administrator will inform the following people of the request:

administrative judge, presiding judge of civil matters, judicial authority

who will hear the proceeding or who will preside over the trial, clerk

and the supervising marshal; and (4) removes the requirement for

news organizations whose names were not originally included in the

pool arrangement to submit a request to the administrative judge to be

included in the pool. The requirement for the pool media organization
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to provide a list of all news organizations seeking to participate in the

pool is obsolete. Current practice is that the news organizations work

out all of the pooling logistics among themselves.

Sec. 1-11C. Media Coverage of Criminal Proceedings

(a) Except as authorized by Section 1-11A regarding media cover-

age of arraignments, the broadcasting, televising, recording or photo-

graphing by media of criminal proceedings and trials in the Superior

Court shall be allowed except as hereinafter precluded or limited and

subject to the limitations set forth in Section 1-10B.

(b) Except as provided in subsection (q) of this section, no broadcast-

ing, televising, recording or photographing of trials or proceedings

involving sexual offense charges shall be permitted.

(c) As used in this rule, the word ‘‘trial’’ in jury cases shall mean

proceedings taking place after the jury has been sworn and in nonjury

proceedings commencing with the swearing in of the first witness.

‘‘Criminal proceeding’’ shall mean any hearing or testimony, or any

portion thereof, in open court and on the record except an arraignment

subject to Section 1-11A.

(d) Unless good cause is shown, any media or pool representative

seeking to broadcast, televise, record or photograph a criminal pro-

ceeding or trial shall, at least three days prior to the commencement

of the proceeding or trial, [submit a written notice of media coverage

to the administrative judge of the judicial district where the proceeding

is to be heard or the case is to be tried] send an e-mail request for

media coverage to a person designated by the chief court administrator

to receive such requests. [A notice of media coverage submitted on

behalf of a pool shall contain the name of each news organization

seeking to participate in that pool.] The [administrative judge] designee

shall inform the administrative judge, presiding judge of criminal mat-
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ters, judicial authority who will hear the proceeding or who will preside

over the trial, clerk, and the supervising marshal of the [notice] request,

and the judicial authority shall allow such coverage except as other-

wise provided.

(e) Any party, attorney, witness or other interested person may

object in advance of electronic coverage of a criminal proceeding or

trial if there exists a substantial reason to believe that such coverage

will undermine the legal rights of a party or will significantly compromise

the safety of a witness or other person or impact significant privacy

concerns. In the event that the media request camera coverage and,

to the extent practicable, notice that an objection to the electronic

coverage has been filed, the date, time and location of the hearing

on such objection shall be posted on the Judicial Branch website. Any

person, including the media, whose rights are at issue in considering

whether to allow electronic coverage of the proceeding or trial, may

participate in the hearing to determine whether to limit or preclude

such coverage. When such objection is filed by any party, attorney,

witness or other interested person, the burden of proving that electronic

coverage of the criminal proceeding or trial should be limited or pre-

cluded shall be on the person who filed the objection.

(f) The judicial authority, in deciding whether to limit or preclude

electronic coverage of a criminal proceeding or trial, shall consider all

rights at issue and shall limit or preclude such coverage only if there

exists a compelling reason to do so, there are no reasonable alterna-

tives to such limitation or preclusion, and such limitation or preclusion

is no broader than necessary to protect the compelling interest at issue.

(g) If the judicial authority has a substantial reason to believe that

the electronic coverage of a criminal proceeding or trial will undermine

the legal rights of a party or will significantly compromise the safety
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or privacy concerns of a party, witness or other interested person, and

no party, attorney, witness or other interested person has objected to

such coverage, the judicial authority shall schedule a hearing to con-

sider limiting or precluding such coverage. To the extent practicable,

notice that the judicial authority is considering limiting or precluding

electronic coverage of a criminal proceeding or trial, and the date,

time and location of the hearing thereon shall be given to the parties

and others whose interests may be directly affected by a decision so

that they may participate in the hearing and shall be posted on the

Judicial Branch website.

(h) Objection raised during the course of a criminal proceeding or

trial to the photographing, videotaping or audio recording of specific

aspects of the proceeding or trial, or specific individuals or exhibits

will be heard and decided by the judicial authority, based on the same

standards as set out in subsection (f) of this section used to determine

whether to limit or preclude coverage based on objections raised

before the start of a criminal proceeding or trial.

(i) The judge presiding over the proceeding or trial in his or her

discretion, upon the judge’s own motion or at the request of a partici-

pant, may prohibit the broadcasting, televising, recording or photo-

graphing of any participant at the trial. The judge shall give great

weight to requests where the protection of the identity of a person is

desirable in the interests of justice, such as for the victims of crime,

police informants, undercover agents, relocated witnesses, juveniles

and individuals in comparable situations. ‘‘Participant’’ for the purpose

of this section shall mean any party, lawyer or witness.

(j) The judicial authority shall articulate the reasons for its decision

on whether or not to limit or preclude electronic coverage of a criminal

proceeding or trial, and such decision shall be final.
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(k) (1) Only one television camera operator, utilizing one portable

mounted television camera, shall be permitted in the courtroom. The

television camera and operator shall be positioned in such location in

the courtroom as shall be designated by the trial judge. Microphones,

related wiring and equipment essential for the broadcasting, televising

or recording shall be unobtrusive and shall be located in places desig-

nated in advance by the trial judge. While the trial is in progress, the

television camera operator shall operate the television camera in this

designated location only.

(2) Only one still camera photographer shall be permitted in the

courtroom. The still camera photographer shall be positioned in such

location in the courtroom as shall be designated by the trial judge.

While the trial is in progress, the still camera photographer shall photo-

graph court proceedings from this designated location only.

(3) Only one audio recorder shall be permitted in the courtroom for

purposes of recording the proceeding or trial. Microphones, related

wiring and equipment essential for the recording shall be unobtrusive

and shall be located in places designated in advance by the trial judge.

(l) Only still camera, television and audio equipment which does not

produce distracting sound or light shall be employed to cover the

proceeding or trial. The operator of such equipment shall not employ

any artificial lighting device to supplement the existing light in the

courtroom without the approval of the judge presiding over the proceed-

ing or trial and other appropriate authority.

(m) Except as provided by these rules, broadcasting, televising,

recording and photographing in areas immediately adjacent to the

courtroom during sessions of court or recesses between sessions

shall be prohibited.

(n) The conduct of all attorneys with respect to trial publicity shall

be governed by Rule 3.6 of the Rules of Professional Conduct.
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(o) [The judicial authority in its discretion may require pooling

arrangements by the media. Pool representatives should ordinarily be

used for video, still cameras and radio, with each pool representative

to be decided by the relevant media group. Participating members of

the broadcasting, televising, recording and photographic media shall

make their respective pooling arrangements, including the establish-

ment of necessary procedures and selection of pool representatives,

without calling upon the judicial authority to mediate any dispute as

to the appropriate media representative or equipment for a particular

trial. If any such medium shall not agree on equipment, procedures

and personnel, the judicial authority shall not permit that medium to

have coverage at the proceeding or trial.] If there are multiple requests

to broadcast, televise, record or photograph the same criminal pro-

ceeding or trial, the media representatives making such requests must

make pooling arrangements among themselves, unless otherwise

determined by the judicial authority. The judicial authority shall not

mediate any disputes among the media regarding pooling

arrangements.

(p) To evaluate and resolve prospective problems where broadcast-

ing, televising, recording or photographing by media of a criminal

proceeding or trial will take place, and to ensure compliance with these

rules during the proceeding or trial, the judicial authority who will hear

the proceeding or preside over the trial may require the attendance

of attorneys and media personnel at a pretrial conference.

(q) In a homicide case involving sexual assault, the broadcasting,

televising, recording or photographing by the media of the trial may

be permitted by the judicial authority, provided that the victim’s family

affirmatively consents to such coverage, that no member of the victim’s

family objects to such coverage, and that the victim’s family have been
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notified. As used in this section, ‘‘victim’s family’’ shall mean a person’s

spouse, parent, grandparent, stepparent, aunt, uncle, niece, nephew,

child, including a natural born child, stepchild and adopted child, grand-

child, brother, sister, half brother or half sister or parent of a per-

son’s spouse.

COMMENTARY: The changes to subsection (d) make the following

changes to the camera rules impacting criminal proceedings: (1) clari-

fies that the media must e-mail their requests only to a person desig-

nated by the chief court administrator to receive such requests rather

than the respective administrative judge; (2) removes the requirement

that the pool media organization provide a list of all news organizations

seeking to participate in the pool; and (3) clarifies that the person

designated by the chief court administrator will inform the following

people of the request: administrative judge, presiding judge of criminal

matters, judicial authority who will hear the proceeding or who will

preside over the trial, clerk and the supervising marshal. The require-

ment for the pool media organization to provide a list of all news

organizations seeking to participate in the pool is obsolete. Current

practice is that the new organizations work out all of the pooling logistics

among themselves.

The change to subsection (o) simplifies the rule requiring the media

to make pooling arrangements among themselves and reiterates that

the judicial authority shall not mediate any disputes.

Sec. 2-4A. —Records of Bar Examining Committee

(a) All records of the bar examining committee, including transcripts,

if any, of hearings conducted by the bar examining committee or the

several standing committees on recommendations for admission to

the bar shall not be public.
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(b) Unless otherwise ordered by the court, all records that are not

public shall be available only to the bar examining committee and its

counsel, the statewide grievance committee and its counsel, disciplin-

ary counsel, the client security fund committee and its counsel, a judge

of the Superior Court or, with the consent of the applicant, to any

other person.

COMMENTARY: The changes to this section are made for clarity.

Sec. 2-5. —Examination of Candidates for Admission

The bar examining committee shall further have the duty, power

and authority to provide for the examination of candidates for admission

to the bar; to determine whether such candidates are qualified as to

prelaw education, legal education, good moral character and fitness

to practice law; and to recommend [to the court] for admission to the

bar qualified candidates.

COMMENTARY: The change to this section facilitates the option

of admission to the bar in absentia.

Sec. 2-8. Qualifications for Admission

To entitle an applicant to admission to the bar, except under Section

2-13 or 2-13A of these rules, the applicant must satisfy the bar examin-

ing committee that:

(1) The applicant is a citizen of the United States or an alien lawfully

residing in the United States, which shall include an individual author-

ized to work lawfully in the United States.

(2) The applicant is not less than eighteen years of age.

(3) The applicant is a person of good moral character, is fit to

practice law, and has either passed an examination in professional

responsibility which has been approved or required by the committee
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or has completed a course in professional responsibility in accordance

with the regulations of the committee. Any inquiries or procedures

used by the bar examining committee that relate to physical or mental

disability must be narrowly tailored and necessary to a determination

of the applicant’s current fitness to practice law, in accordance with

the Americans with Disabilities Act and amendment twenty-one of the

Connecticut constitution, and conducted in a manner consistent with

privacy rights afforded under the federal and state constitutions or

other applicable law.

(4) The applicant has met the educational requirements as may be

set, from time to time, by the bar examining committee.

(5) The applicant has filed with the administrative director of the bar

examining committee an application to take the examination and for

admission to the bar, all in accordance with these rules and the regula-

tions of the committee, and has paid such application fee as the

committee shall from time to time determine.

(6) The applicant has passed an examination in law in accordance

with the regulations of the bar examining committee.

(7) The applicant has complied with all of the pertinent rules and

regulations of the bar examining committee.

(8) As an alternative to satisfying the bar examining committee that

the applicant has met the committee’s educational requirements, the

applicant who meets all the remaining requirements of this section

may, upon payment of such investigation fee as the committee shall

from time to time determine, substitute proof satisfactory to the commit-

tee that: (A) the applicant has been admitted to practice before the

highest court of original jurisdiction in one or more states, the District

of Columbia or the Commonwealth of Puerto Rico or in one or more

district courts of the United States for ten or more years and at the
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time of filing the application is a member in good standing of such a

bar; (B) the applicant has actually practiced law in such a jurisdiction

for not less than five years during the seven year period immediately

preceding the filing date of the application; and (C) the applicant

intends, upon a continuing basis, actively to practice law in Connecticut

and to devote the major portion of the applicant’s working time to the

practice of law in Connecticut.

COMMENTARY: The change to this section recognizes that one

should refer to Section 2-13A for the qualifications for temporary licens-

ing as a military spouse instead of Section 2-8.

Sec. 2-9. Certification of Applicants Recommended for Admis-

sion; Conditions of Admission

(a) The bar examining committee shall certify [to the clerk of the

Superior Court for the Judicial District where the applicant has his or

her correspondence address] the names of [any such] applicants

recommended by it for admission to the bar and shall notify the appli-

cants of its decision.

(b) The bar examining committee may, in light of the health diagno-

sis, treatment, or drug or alcohol dependence of an applicant that has

caused conduct or behavior that would otherwise have rendered the

applicant currently unfit to practice law, determine that it will only

recommend an applicant for admission to the bar conditional upon

the applicant’s compliance with conditions prescribed by the committee

relevant to the health diagnosis, treatment, or drug or alcohol depen-

dence or fitness of the applicant. Such determination shall be made

after a hearing on the record is conducted by the committee or a panel

thereof consisting of at least three members appointed by the chair,

unless such hearing is waived by the applicant. Such conditions shall

be tailored to detect recurrence of the conduct or behavior which could
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render an applicant unfit to practice law or pose a risk to clients or

the public and to encourage continued treatment, abstinence, or other

support. The conditional admission period shall not exceed five years,

unless the conditionally admitted attorney fails to comply with the

conditions of admission, and the committee or the court determines,

in accordance with the procedures set forth in Section 2-11, that a

further period of conditional admission is necessary. The committee

shall notify the applicant by mail of its decision and that the applicant

must sign an agreement with the committee under oath affirming

acceptance of such conditions and that the applicant will comply with

them. Upon receipt of this agreement from the applicant, duly executed,

the committee shall recommend the applicant for admission to the

bar as provided herein. The committee shall forward a copy of the

agreement to the statewide bar counsel, who shall be considered a

party for purposes of defending an appeal under Section 2-11A.

COMMENTARY: The changes to this section facilitate the option

of admission to the bar in absentia.

Sec. 2-10. Admission by Superior Court; Admission in Absentia

(a) Each applicant who shall be recommended for admission to the

bar, except under subsection (c), shall present himself or herself to

the Superior Court, or to either the Supreme Court or the Appellate

Court sitting as the Superior Court, at such place and at such time

as shall be prescribed by the bar examining committee, or shall be

prescribed by the Supreme Court or the Appellate Court, and such

court may then, upon motion, admit such person as an attorney. The

administrative director shall give notice to each clerk of the names of

the newly admitted attorneys. At the time such applicant is admitted

as an attorney, the applicant shall be sworn as a Commissioner of

the Superior Court.
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(b) The administrative judge of said judicial district or a designee

or the chief justice of the Supreme Court or a designee or the chief

judge of the Appellate Court or a designee may deliver an address to

the applicants so admitted respecting their duties and responsibilities

as attorneys.

(c) The bar examining committee may, upon election by a candidate,

recommend the candidate for admission in absentia. Upon the adminis-

tration of the oaths taken as Commissioner of the Superior Court and

for admission to the bar by an official duly qualified to administer

oaths, the candidate who has taken the oaths shall be admitted to the

Connecticut bar in absentia. The candidate shall complete the oaths

and submit the original affidavits to the bar examining committee within

180 days from the date of certification.

COMMENTARY: The changes to this section facilitate the option

of admission to the bar in absentia.

Sec. 2-13. Attorneys of Other Jurisdictions; Qualifications and

Requirements for Admission

(a) Any member of the bar of another state or territory of the United

States or the District of Columbia, who, after satisfying the bar examin-

ing committee that his or her educational qualifications are such as

would entitle him or her to take the examination in Connecticut, and

that (i) at least one jurisdiction in which he or she is a member of the

bar is reciprocal to Connecticut in that it would admit a member of the

bar of Connecticut to its bar without examination under provisions

similar to those set out in this section or (ii) he or she is a full-time

faculty member or full-time clinical fellow at an accredited Connecticut

law school and admitted in a reciprocal or nonreciprocal jurisdiction,

shall satisfy the committee that he or she:
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(1) is of good moral character, is fit to practice law, and has either

passed an examination in professional responsibility or has completed

a course in professional responsibility in accordance with the regula-

tions of the committee;

(2) has been duly licensed to practice law before the highest court

of a reciprocal state or territory of the United States or in the District

of Columbia if reciprocal to Connecticut, or that he or she is a full-

time faculty member or full-time clinical fellow at an accredited Con-

necticut law school and admitted in a reciprocal or nonreciprocal juris-

diction and (A) has lawfully engaged in the practice of law as the

applicant’s principal means of livelihood for at least five of the ten

years immediately preceding the date of the application and is in good

standing, or (B) if the applicant has taken the bar examinations of

Connecticut and failed to pass them, the applicant has lawfully

engaged in the practice of law as his or her principal means of livelihood

for at least five of the ten years immediately preceding the date of the

application and is in good standing, provided that such five years of

practice shall have occurred subsequent to the applicant’s last failed

Connecticut examination; and

(3) is a citizen of the United States or an alien lawfully residing in

the United States, which shall include an individual authorized to work

lawfully in the United States, may be admitted [by the court] as an

attorney without examination upon written application and the payment

of such fee as the committee shall from time to time determine, upon

compliance with the following requirements. Such application, duly

verified, shall be filed with the administrative director of the committee

and shall set forth the applicant’s qualifications as hereinbefore pro-

vided. The following affidavits shall be filed by the person completing

the affidavit:
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(A) affidavits from two attorneys who personally know the applicant

certifying to his or her good moral character and fitness to practice

law and supporting, to the satisfaction of the committee, his or her

practice of law as defined under subdivision (2) of this subsection;

(B) affidavits from two members of the bar of Connecticut of at least

five years’ standing, certifying that the applicant is of good moral

character and is fit to practice law; and

(C) an affidavit from the applicant, certifying whether such applicant

has a grievance pending against him or her, has ever been repri-

manded, suspended, placed on inactive status, disbarred, or has ever

resigned from the practice of law, and, if so, setting forth the circum-

stances concerning such action. Such an affidavit is not required if

it has been furnished as part of the application form prescribed by

the committee.

(b) For the purpose of this rule, the ‘‘practice of law’’ shall include

the following activities, if performed after the date of the applicant’s

admission to the jurisdiction in which the activities were performed,

or if performed in a jurisdiction that permits such activity by a lawyer

not admitted to practice:

(1) representation of one or more clients in the practice of law;

(2) service as a lawyer with a state, federal, or territorial agency,

including military services;

(3) teaching law at an accredited law school, including supervision

of law students within a clinical program;

(4) service as a judge in a state, federal, or territorial court of record;

(5) service as a judicial law clerk;

(6) service as authorized house counsel;

(7) service as authorized house counsel in Connecticut before July

1, 2008, or while certified pursuant to Section 2-15A; or
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(8) any combination of the above.

COMMENTARY: The changes to this section facilitate the option

of admission to the bar in absentia.

Sec. 2-15A. —Authorized House Counsel

(a) Purpose

The purpose of this section is to clarify the status of house counsel

as authorized house counsel, as defined herein, and to confirm that

such counsel are subject to regulation by the judges of the Superior

Court. Notwithstanding any other section of this chapter relating to

admission to the bar, this section shall authorize attorneys licensed

to practice in jurisdictions other than Connecticut to be permitted to

undertake these activities, as defined herein, in Connecticut without

the requirement of taking the bar examination so long as they are

exclusively employed by an organization.

(b) Definitions

(1) Authorized House Counsel. An ‘‘authorized house counsel’’ is

any person who:

(A) is a member in good standing of the entity governing the practice

of law of each state (other than Connecticut) or territory of the United

States, or the District of Columbia or any foreign jurisdiction in which

the member is licensed;

(B) has been certified on recommendation of the bar examining

committee in accordance with this section;

(C) agrees to abide by the rules regulating members of the Connecti-

cut bar and submit to the jurisdiction of the Statewide Grievance Com-

mittee and the Superior Court; and

(D) is, at the date of application for registration under this rule,

employed in the state of Connecticut by an organization or relocating

to the state of Connecticut in furtherance of such employment within
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three months prior to starting work in the state of Connecticut or three

months after the applicant begins work in the state of Connecticut

of such application under this section and receives or shall receive

compensation for activities performed for that business organization.

(2) Organization. An ‘‘organization’’ for the purpose of this rule is

a corporation, partnership, association, or employer sponsored benefit

plan or other legal entity (taken together with its respective parents,

subsidiaries, and affiliates) that is not itself engaged in the practice of

law or the rendering of legal services outside such organization,

whether for a fee or otherwise, and does not charge or collect a fee

for the representation or advice other than to entities comprising such

organization for the activities of the authorized house counsel.

(c) Activities

(1) Authorized Activities. An authorized house counsel, as an

employee of an organization, may provide legal services in the state

of Connecticut to the organization for which a registration pursuant to

subsection (d) is effective, provided, however, that such activities shall

be limited to:

(A) the giving of legal advice to the directors, officers, employees,

trustees, and agents of the organization with respect to its business

and affairs;

(B) negotiating and documenting all matters for the organization; and

(C) representation of the organization in its dealings with any admin-

istrative agency, tribunal or commission having jurisdiction; provided,

however, authorized house counsel shall not be permitted to make

appearances as counsel before any state or municipal administrative

tribunal, agency, or commission, and shall not be permitted to make

appearances in any court of this state, unless the attorney is specially
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admitted to appear in a case before such tribunal, agency, commission

or court.

(2) Disclosure. Authorized house counsel shall not represent them-

selves to be members of the Connecticut bar or commissioners of the

Superior Court licensed to practice law in this state. Such counsel

may represent themselves as Connecticut authorized house counsel.

(3) Limitation on Representation. In no event shall the activities

permitted hereunder include the individual or personal representation

of any shareholder, owner, partner, officer, employee, servant, or agent

in any matter or transaction or the giving of advice therefor unless

otherwise permitted or authorized by law, code, or rule or as may be

permitted by subsection (c) (1). Authorized house counsel shall not

be permitted to prepare legal instruments or documents on behalf of

anyone other than the organization employing the authorized house

counsel.

(4) Limitation on Opinions to Third Parties. An authorized house

counsel shall not express or render a legal judgment or opinion to be

relied upon by any third person or party other than legal opinions

rendered in connection with commercial, financial or other business

transactions to which the authorized house counsel’s employer organi-

zation is a party and in which the legal opinions have been requested

from the authorized house counsel by another party to the transaction.

Nothing in this subsection (c) (4) shall permit authorized house counsel

to render legal opinions or advice in consumer transactions to custom-

ers of the organization employing the authorized house counsel.

(5) Pro Bono Legal Services. Notwithstanding anything to the

contrary in this section, an authorized house counsel may participate

in the provision of any and all legal services pro bono publico in
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Connecticut offered under the supervision of an organized legal aid

society or state/local bar association project, or of a member of the

Connecticut bar who is also working on the pro bono representation.

(d) Registration

(1) Filing with the Bar Examining Committee. The bar examining

committee shall investigate whether the applicant is at least eighteen

years of age and is of good moral character, consistent with the require-

ment of Section 2-8 (3) regarding applicants for admission to the

bar. In addition, the applicant shall file with the committee, and the

committee shall consider, the following:

(A) a certificate from each entity governing the practice of law of a

state or territory of the United States, or the District of Columbia or

any foreign jurisdiction in which the applicant is licensed to practice

law certifying that the applicant is a member in good standing;

(B) a sworn statement by the applicant:

(i) that the applicant has read and is familiar with the Connecticut

Rules of Professional Conduct for attorneys and Chapter 2 (Attorneys)

of the Superior Court Rules, General Provisions, and will abide by the

provisions thereof;

(ii) that the applicant submits to the jurisdiction of the Statewide

Grievance Committee and the Superior Court for disciplinary purposes,

and authorizes notification to or from the entity governing the practice

of law of each state or territory of the United States, or the District of

Columbia in which the applicant is licensed to practice law of any

disciplinary action taken against the applicant;

(iii) listing any jurisdiction in which the applicant is now or ever has

been licensed to practice law; and
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(iv) disclosing any disciplinary sanction or pending proceeding per-

taining or relating to his or her license to practice law including, but

not limited to, reprimand, censure, suspension or disbarment, or

whether the applicant has been placed on inactive status;

(C) a certificate from an organization certifying that it is qualified as

set forth in subsection (b) (2); that it is aware that the applicant is

not licensed to practice law in Connecticut; and that the applicant is

employed or about to be employed in Connecticut by the organization

as set forth in subsection (b) (1) (D);

(D) an appropriate application pursuant to the regulations of the bar

examining committee;

(E) remittance of a filing fee to the bar examining committee as

prescribed and set by that committee; and

(F) an affidavit from each of two members of the Connecticut bar,

who have each been licensed to practice law in Connecticut for at

least five years, certifying that the applicant is of good moral character

and that the applicant is employed or will be employed by an organiza-

tion as defined above in subsection (b) (2).

(2) Certification. Upon recommendation of the bar examining com-

mittee, the [court may certify the] applicant shall be certified as author-

ized house counsel in absentia. Upon the administration of the oath

taken as authorized house counsel by an official duly qualified to

administer oaths, the applicant who has taken the oath shall be certified

as authorized house counsel in absentia. The applicant shall complete

the oath and submit the original affidavit to the bar examining commit-

tee within 180 days from the date of certification. The committee

[and] shall cause notice of such certification to be published in the

Connecticut Law Journal.

(3) Annual Client Security Fund Fee. Individuals certified pursuant

to this section shall comply with the requirements of Sections 2-68
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and 2-70 of this chapter, including payment of the annual fee and

shall pay any other fees imposed on attorneys by court rule.

(4) Annual Registration. Individuals certified pursuant to this sec-

tion shall register annually with the Statewide Grievance Committee

in accordance with Sections 2-26 and 2-27 (d) of this chapter.

(e) Termination or Withdrawal of Registration

(1) Cessation of Authorization To Perform Services. Authoriza-

tion to perform services under this rule shall cease upon the earliest

of the following events:

(A) the termination or resignation of employment with the organiza-

tion for which registration has been filed, provided, however, that if the

authorized house counsel shall commence employment with another

organization within thirty days of the termination or resignation, authori-

zation to perform services under this rule shall continue upon the

filing with the bar examining committee of a certificate as set forth in

subsection (d) (1) (C);

(B) the withdrawal of registration by the authorized house counsel;

(C) the relocation of an authorized house counsel outside of Con-

necticut for a period greater than 180 consecutive days; or

(D) the failure of authorized house counsel to comply with any

applicable provision of this rule.

Notice of one of the events set forth in subsections (e) (1) (A) through

(C) or a new certificate as provided in subsection (e) (1) (A) must be

filed with the bar examining committee by the authorized house counsel

within thirty days after such action. Failure to provide such notice by

the authorized house counsel shall be a basis for discipline pursuant

to the Rules of Professional Conduct for attorneys.
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(2) Notice of Withdrawal of Authorization. Upon receipt of the

notice required by subsection (e) (1), the bar examining committee

shall forward a request to the statewide bar counsel that the authoriza-

tion under this chapter be revoked. Notice of the revocation shall be

mailed by the statewide bar counsel to the authorized house counsel

and the organization employing the authorized house counsel.

(3) Reapplication. Nothing herein shall prevent an individual pre-

viously authorized as house counsel to reapply for authorization as

set forth in subsection (d).

(f) Discipline

(1) Termination of Authorization by Court. In addition to any

appropriate proceedings and discipline that may be imposed by the

Statewide Grievance Committee, the Superior Court may, at any time,

with cause, terminate an authorized house counsel’s registration, tem-

porarily or permanently.

(2) Notification to Other States. The statewide bar counsel shall

be authorized to notify each entity governing the practice of law in the

state or territory of the United States, or the District of Columbia, in

which the authorized house counsel is licensed to practice law, of any

disciplinary action against the authorized house counsel.

(g) Transition

(1) Preapplication Employment in Connecticut. The performance

of an applicant’s duties as an employee of an organization in Connecti-

cut prior to the effective date of this rule shall not be grounds for the

denial of registration of such applicant if application for registration is

made within six months of the effective date of this rule.

(2) Immunity from Enforcement Action. An authorized house

counsel who has been duly registered under this rule shall not be
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subject to enforcement action for the unlicensed practice of law for

acting as counsel to an organization prior to the effective date of

this rule.

COMMENTARY: The changes to this section facilitate the option

of admission to the bar in absentia.

Sec. 2-16. —Attorney Appearing Pro Hac Vice

An attorney who is in good standing at the bar of another state, the

District of Columbia, or the Commonwealth of Puerto Rico, may, upon

special and infrequent occasion and for good cause shown upon writ-

ten application on one of the following forms prescribed by the chief

court administrator, form JD-CL-141, Application for Permission for

Attorney to Appear Pro Hac Vice in a Court Case, or, form JD-CL-

142, Application for Permission for Attorney to Appear Pro Hac Vice

before a Municipal or State Agency, Commission, Board or Tribunal,

presented by a member of the bar of this state, be permitted in the

discretion of the court to participate to such extent as the court may

prescribe in the presentation of a cause or appeal in any state court

or a proceeding before any municipal or state agency, commission,

board or tribunal (hereinafter referred to as ‘‘proceeding’’) in this state;

provided, however, that (1) such application shall be accompanied by

the affidavit of the applicant, on form JD-CL-143, Affidavit of Attorney

Seeking Permission to Appear Pro Hac Vice, (A) providing the full

legal name of the applicant with contact information, including firm

name, business mailing address, telephone number and e-mail

address, as applicable, [(A)] (B) certifying whether such applicant has

a grievance pending against him or her in any other jurisdiction, has

ever been reprimanded, suspended, placed on inactive status, dis-

barred, or otherwise disciplined, or has ever resigned from the practice
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of law and, if so, setting forth the circumstances concerning such

action, [(B)] (C) certifying that the applicant has paid the client security

fund fee due for the calendar year in which the application has been

made, [(C)] (D) designating the chief clerk of the Superior Court for

the judicial district in which the attorney will be appearing as his or

her agent upon whom process and service of notice may be served,

[(D)] (E) agreeing to register with the Statewide Grievance Committee

in accordance with the provisions of this chapter while appearing in

the matter in this state and for two years after the completion of the

matter in which the attorney appeared, and to notify the Statewide

Grievance Committee of the expiration of the two year period, [(E)]

(F) identifying the number of times the attorney has appeared pro hac

vice in the Superior Court or in any other proceedings of this state

since the attorney first appeared pro hac vice in this state, listing each

such case or proceeding by name and docket number, as applicable,

and [(F)] (G) providing any previously assigned juris number, [and]

(2) the filing fee shall be paid with the court for the application submitted

pursuant to General Statutes § 52-259 (i) unless Section 62-8A (a)

applies and (3) unless excused by the judicial authority, a member of

the bar of this state must be present at all proceedings, including

depositions in a proceeding, and must sign all pleadings, briefs and

other papers filed with the court, local or state administrative agency,

commission, board or tribunal, and assume full responsibility for them

and for the conduct of the cause or proceeding and of the attorney

to whom such privilege is accorded. [Any such application shall be

made on a form prescribed by the chief court administrator.] Where

feasible, the application shall be made to the judge before whom such

case is likely to be tried. If not feasible, or if no case is pending before
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the Superior Court, the application shall be made to the administrative

judge in the judicial district where the matter is to be tried or the

proceeding is to be conducted. Good cause for according such privi-

lege shall be limited to facts or circumstances affecting the personal

or financial welfare of the client and not the attorney. Such facts may

include a showing that by reason of a longstanding attorney-client

relationship predating the cause of action or subject matter of the

litigation at bar, or proceeding, the attorney has acquired a specialized

skill or knowledge with respect to the client’s affairs important to the

trial of the cause or presentation of the proceeding, or that the litigant

is unable to secure the services of Connecticut counsel. Upon the

granting of an application to appear pro hac vice, the clerk of the

court in which the application is granted shall immediately notify the

Statewide Grievance Committee Superior Court Operations designee

of such action. Any person granted permission to appear in a cause,

appeal or proceeding pursuant to this section shall comply with the

requirements of Sections 2-68 and 2-70 and General Statutes § 51-

81b and shall pay such fee and tax when due as prescribed by those

sections for each year such person appears in the matter. If the clerk

for the judicial district or appellate court in which the matter is pending

is notified that such person has failed to pay the fee as required by

[this section] Sections 2-68 and 2-70, the court shall determine after

a hearing the appropriate sanction, which may include termination of

the privilege of appearing in the cause, appeal or proceeding.

COMMENTARY: The changes to this section are intended to con-

form to the provisions of Section 62-8A.
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Sec. 2-17. Foreign Legal Consultants; Licensing Requirements

Upon recommendation of the bar examining committee, [the court

may license] an applicant may be licensed to practice as a foreign

legal consultant, without examination, [an applicant] who:

(1) has been admitted to practice (or has obtained the equivalent

of admission) in a foreign country, and has engaged in the practice

of law in that country, and has been in good standing as an attorney

or counselor at law (or the equivalent of either) in that country, for a

period of not less than five of the seven years immediately preceding

the date of application;

(2) possesses the good moral character and fitness to practice law

requisite for a member of the bar of this court; and

(3) is at least twenty-six years of age.

COMMENTARY: The changes to this section facilitate the option

of admission to the bar in absentia.

Sec. 2-27. Clients’ Funds; Attorney Registration

(a) Consistent with the requirement of Rule 1.15 of the Rules of

Professional Conduct, each attorney or law firm shall maintain, sepa-

rate from the attorney’s or the firm’s personal funds, one or more

accounts accurately reflecting the status of funds handled by the attor-

ney or firm as fiduciary or attorney, and shall not use such funds for

any unauthorized purpose.

(b) Each attorney or law firm maintaining one or more trust accounts

as defined in Rule 1.15 of the Rules of Professional Conduct and

Section 2-28 (b) shall keep records of the maintenance and disposition

of all funds of clients or of third persons held by the attorney or firm

in a fiduciary capacity from the time of receipt to the time of final

distribution. Each attorney or law firm shall retain the records required
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by Rule 1.15 of the Rules of Professional Conduct for a period of

seven years after termination of the representation.

(c) Such books of account and statements of reconciliation, and

any other records required to be maintained pursuant to Rule 1.15 of

the Rules of Professional Conduct, shall be made available upon

request of the Statewide Grievance Committee or its counsel, or the

disciplinary counsel for review, examination or audit upon receipt of

notice by the Statewide Grievance Committee of an overdraft notice

as provided by Section 2-28 (f). Upon the filing of a grievance complaint

or a finding of probable cause, such records shall be made available

upon request of the Statewide Grievance Committee, its counsel or

the disciplinary counsel for review or audit.

(d) Each attorney shall register with the Statewide Grievance Com-

mittee, on a form devised by the committee, the address of the attor-

ney’s office or offices maintained for the practice of law, the attorney’s

office e-mail address and business telephone number, the name and

address of every financial institution with which the attorney maintains

any account in which the funds of more than one client are kept and

the identification number of any such account. Such registrations will

be made on an annual basis and at such time as the attorney changes

his or her address or addresses or location or identification number

of any such trust account in which the funds of more than one client

are kept. The registration forms filed pursuant to this subsection and

pursuant to Section 2-26 shall not be public; however, all information

obtained by the Statewide Grievance Committee from these forms

shall be public, except the following: trust account identification num-

bers; the attorney’s home address, unless no office address is regis-

tered and then only if the home address is part of the public record

of a grievance complaint as defined in Section 2-50 or the attorney
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uses the attorney’s personal juris number to appear in a matter in this

state; the attorney’s office e-mail address; and the attorney’s birth

date. Unless otherwise ordered by the court, all nonpublic information

obtained from these forms shall be available only to the Statewide

Grievance Committee and its counsel, the reviewing committees, the

grievance panels and their counsel, the bar examining committee, the

standing committee on recommendations for admission to the bar,

disciplinary counsel, the client security fund committee and its counsel,

a judge of the Superior Court, a judge of the United States District

Court for the District of Connecticut, any grievance committee or other

disciplinary authority of the United States District Court for the District

of Connecticut or, with the consent of the attorney, to any other person.

Excluding trust account identification numbers, nonpublic information

obtained from these forms shall be available to the Department of

Revenue Services in connection with the collection of the occupational

tax on attorneys pursuant to General Statutes § 51-81b. In addition,

the trust account identification numbers on the registration forms filed

pursuant to Section 2-26 and this section shall be available to the

organization designated by the judges of the Superior Court to adminis-

ter the IOLTA program pursuant to Rule 1.15 of the Rules of Profes-

sional Conduct. The registration requirements of this subsection shall

not apply to judges of the Supreme, Appellate or Superior Courts,

judge trial referees, family support magistrates, federal judges, federal

magistrate judges, federal administrative law judges or federal bank-

ruptcy judges.

(e) The Statewide Grievance Committee or its counsel may conduct

random inspections and audits of accounts maintained pursuant to

Rule 1.15 of the Rules of Professional Conduct to determine whether



April 26, 2022 Page 71PBCONNECTICUT LAW JOURNAL

such accounts are in compliance with the rule and this section. If any

random inspection or audit performed under this subsection discloses

an apparent violation of this section or the Rules of Professional Con-

duct, the matter may be referred to a grievance panel for further

investigation or to the disciplinary counsel for presentment to the Supe-

rior Court. Any attorney whose accounts are selected for inspection

or audit under this section shall fully cooperate with the inspection or

audit, which cooperation shall not be construed to be a violation of

Rule 1.6 (a) of the Rules of Professional Conduct. Any records, docu-

ments or information obtained or produced pursuant to a random

inspection or audit shall remain confidential unless and until a present-

ment is initiated by the disciplinary counsel alleging a violation of Rule

1.15 of the Rules of Professional Conduct or of this section, or probable

cause is found by the grievance panel, the Statewide Grievance Com-

mittee or are viewing committee. Contemporaneously with the com-

mencement of a presentment or the filing of a grievance complaint,

notice shall be given in writing by the Statewide Grievance Committee

to any client or third person whose identity may be publicly disclosed

through the disclosure of records obtained or produced in accordance

with this subsection. Thereafter, public disclosure of such records shall

be subject to the client or third person having thirty days from the

issuance of the notice to seek a court order restricting publication of

any such records disclosing confidential information. During the thirty

day period, or the pendency of any such motion, any document filed

with the court or as part of a grievance record shall refer to such clients

or third persons by pseudonyms or with appropriate redactions, unless

otherwise ordered by the court.
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(f) Violation of subsection (a), (b) or (c) of this section shall constitute

misconduct. An attorney who fails to register in accordance with sub-

section (d) shall be administratively suspended from the practice of

law in this state pursuant to Section 2-27B.

COMMENTARY: The change to this section authorizes the Depart-

ment of Revenue Services to receive nonpublic information, excluding

trust account identification numbers, obtained from the attorney regis-

tration process in connection with the collection of the occupational

tax on attorneys pursuant to General Statutes § 51-81b.

Sec. 2-44A. Definition of the Practice of Law

(a) General Definition: The practice of law is ministering to the legal

needs of another person and applying legal principles and judgment

to the circumstances or objectives of that person. This includes, but

is not limited to:

(1) Holding oneself out in any manner as an attorney, lawyer, coun-

selor, advisor or in any other capacity which directly or indirectly repre-

sents that such person is either (a) qualified or capable of performing

or (b) is engaged in the business or activity of performing any act

constituting the practice of law as herein defined.

(2) Giving advice or counsel to persons concerning or with respect

to their legal rights or responsibilities or with regard to any matter

involving the application of legal principles to rights, duties, obligations

or liabilities.

(3) Drafting any legal document or agreement involving or affecting

the legal rights of a person.

(4) Representing any person in a court, or in a formal administrative

adjudicative proceeding or other formal dispute resolution process or

in any administrative adjudicative proceeding in which legal pleadings

are filed or a record is established as the basis for judicial review.
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(5) Giving advice or counsel to any person, or representing or pur-

porting to represent the interest of any person, in a transaction in

which an interest in property is transferred where the advice or counsel,

or the representation or purported representation, involves (a) the

preparation, evaluation, or interpretation of documents related to such

transaction or to implement such transaction or (b) the evaluation or

interpretation of procedures to implement such transaction, where

such transaction, documents, or procedures affect the legal rights,

obligations, liabilities or interests of such person, and

(6) Engaging in any other act which may indicate an occurrence of

the authorized practice of law in the state of Connecticut as established

by case law, statute, ruling or other authority.

‘‘Documents’’ includes, but is not limited to, contracts, deeds, ease-

ments, mortgages, notes, releases, satisfactions, leases, options, arti-

cles of incorporation and other corporate documents, articles of organi-

zation and other limited liability company documents, partnership

agreements, affidavits, prenuptial agreements, wills, trusts, family set-

tlement agreements, powers of attorney, notes and like or similar

instruments; and pleadings and any other papers incident to legal

actions and special proceedings.

The term ‘‘person’’ includes a natural person, corporation, company,

partnership, firm, association, organization, society, labor union, busi-

ness trust, trust, financial institution, governmental unit and any other

group, organization or entity of any nature, unless the context other-

wise dictates.

The term ‘‘Connecticut lawyer’’ means a natural person who has

been duly admitted to practice law in this state and whose privilege

to do so is then current and in good standing as an active member

of the bar of this state.
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(b) Exceptions. Whether or not it constitutes the practice of law, the

following activities by any person are permitted:

(1) Selling legal document forms previously approved by a Connecti-

cut lawyer in any format.

(2) Acting as a lay representative authorized by administrative agen-

cies or in administrative hearings solely before such agency or hear-

ing where:

(A) Such services are confined to representation before such forum

or other conduct reasonably ancillary to such representation; and

(B) Such conduct is authorized by statute, or the special court,

department or agency has adopted a rule expressly permitting and

regulating such practice.

(3) Serving in a neutral capacity as a mediator, arbitrator, conciliator

or facilitator.

(4) Participating in labor negotiations, arbitrations, or conciliations

arising under collective bargaining rights or agreements.

(5) Providing clerical assistance to another to complete a form pro-

vided by a court for the protection from abuse, harassment and violence

when no fee is charged to do so.

(6) Acting as a legislative lobbyist.

(7) Serving in a neutral capacity as a clerk or a court employee

providing information to the public.

(8) Performing activities which are preempted by federal law.

(9) Performing statutorily authorized services as a real estate agent

or broker licensed by the state of Connecticut.

(10) Preparing tax returns and performing any other statutorily

authorized services as a certified public accountant, enrolled IRS

agent, public accountant, public bookkeeper, or tax preparer.
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(11) Performing such other activities as the courts of Connecticut

have determined do not constitute the unlicensed or unauthorized

practice of law.

(12) Undertaking self-representation, or practicing law authorized

by a limited license to practice.

(c) Remote Practice: To the extent that a lawyer is physically present

in this jurisdiction and remotely engages in the practice of law as

authorized under the laws of another United States jurisdiction in which

the lawyer is admitted, such conduct does not constitute the practice

of law in this jurisdiction.

[(c)] (d) Nonlawyer Assistance: Nothing in this rule shall affect the

ability of nonlawyer assistants to act under the supervision of a lawyer

in compliance with Rule 5.3 of the Rules of Professional Conduct.

[(d)] (e) General Information: Nothing in this rule shall affect the

ability of a person or entity to provide information of a general nature

about the law and legal procedures to members of the public.

[(e)] (f) Governmental Agencies: Nothing in this rule shall affect the

ability of a governmental agency to carry out its responsibilities as

provided by law.

[(f)] (g) Professional Standards: Nothing in this rule shall be taken to

define or affect standards for civil liability or professional responsibility.

[(g)] (h) Unauthorized Practice: If a person who is not authorized

to practice law is engaged in the practice of law, that person shall be

subject to the civil and criminal penalties of this jurisdiction.

COMMENTARY: The changes to this section and to Rule 5.5 of

the Rules of Professional Conduct address the issue of remote practice

and provide that to the extent that a lawyer is physically present in

Connecticut and remotely engaged in the practice of law under the
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law of another recognized jurisdiction in which the lawyer is admitted,

such conduct does not constitute the practice of law in Connecticut.

Sec. 2-55A. Retirement of Attorney—Permanent

(a) An attorney who is admitted to the bar in the state of Connecticut

and is not the subject of any pending disciplinary investigation may

submit a written request on a form approved by the Office of the

Chief Court Administrator to the statewide bar counsel for permanent

retirement under this section. Upon receipt of the request, the statewide

bar counsel shall review it and, if it is found that the attorney is eligible

for retirement under this section, shall grant the request and notify the

attorney and the clerk for the judicial district of Hartford. Retirement

shall not constitute removal from the bar or the roll of attorneys, but

it shall be noted on the roll of attorneys kept by the clerk for the judicial

district of Hartford. If granted, the attorney shall no longer be eligible

to practice law as an attorney admitted in the state of Connecticut.

(b) An attorney who has retired pursuant to this section shall there-

after be exempt from the registration requirements set forth in Sections

2-26 and 2-27 (d) and from payment of the client security fund fee

set forth in Section 2-70 (a).

(c) An attorney who has retired pursuant to this section and thereafter

wishes to be eligible to practice law again in the state of Connecticut

must apply for admission to the bar pursuant to Section[s] 2-8, [or]

2-13 or 2-13A.

(d) Retirement pursuant to this section shall not be a bar to the

initiation, investigation and pursuit of disciplinary complaints filed on

or subsequent to the date of retirement.

COMMENTARY: The changes to this section acknowledge that a

retired attorney who is a military spouse may apply for temporary

licensing under Section 2-13A.
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Sec. 3-9. Withdrawal of Appearance; Duration of Appearance

(a) An attorney or party whose appearance has been filed shall be

deemed to have withdrawn such appearance upon the filing of a new

appearance that is stated to be in place of the appearance on file in

accordance with Section 3-8. Appropriate entries shall be made in the

court file. An attorney or party whose appearance is deemed to have

been withdrawn may file an appearance for the limited purpose of

filing an objection to the in place of appearance at any time.

(b) An attorney may withdraw his or her appearance for a party or

parties in any action after the appearance of other counsel representing

the same party or parties has been entered. An application for with-

drawal in accordance with this subsection shall state that such an

appearance has been entered and that such party or parties are being

represented by such other counsel at the time of the application. Such

an application may be granted by the clerk as of course, if such an

appearance by other counsel has been entered.

(c) In addition to the grounds set forth in subsections (a), (b), and

(d), a lawyer who represents a party or parties on a limited basis

in accordance with Section 3-8 (b) and has completed his or her

representation as defined in the limited appearance, shall file a certifi-

cate of completion of limited appearance on Judicial Branch form JD-

CL-122. The certificate shall constitute a full withdrawal of a limited

appearance. Copies of the certificate must be served in accordance

with Sections 10-12 through 10-17 on the client, and all attorneys and

self-represented parties of record.

(d) All appearances of counsel shall be deemed to have been with-

drawn 180 days after the entry of judgment in any action seeking a

dissolution of marriage or civil union, annulment, or legal separation,
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provided no appeal shall have been taken. In the event of an appeal

or the filing of a motion to open a judgment within such 180 days, all

appearances of counsel shall be deemed to have been withdrawn

after final judgment on such appeal or motion or within 180 days after

the entry of the original judgment, whichever is later. Nothing herein

shall preclude or prevent any attorney from filing a motion to withdraw

with leave of the court during that period subsequent to the entry of

judgment. In the absence of a specific withdrawal, counsel will continue

of record for all postjudgment purposes until 180 days have elapsed

from the entry of judgment or, in the event an appeal or a motion to

open a judgment is filed within such 180 day period, until final judgment

on that appeal or determination of that motion, whichever is later.

(e) Except as provided in subsections (a), (b), (c) and (d), no attorney

shall withdraw his or her appearance in any civil, criminal, family,

juvenile or other matter after it has been entered upon the record of

the court without the leave of the court.

(f) All appearances in juvenile matters shall be deemed to continue

during the period of delinquency probation supervision or probation

supervision with residential placement, family with service needs

supervision, any commitment to the Commissioner of the Department

of Children and Families pursuant to General Statutes § 46b-129 or

protective supervision. An attorney appointed by the chief public

defender to represent a parent in a pending neglect or uncared for

proceeding shall continue to represent the parent for any subsequent

petition to terminate parental rights if the attorney remains under con-

tract to the Office of the Chief Public Defender to represent parties in

child protection matters, the parent appears at the first hearing on the

termination petition and qualifies for appointed counsel, unless the

attorney files a motion to withdraw pursuant to Section 3-10 that is
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granted by the judicial authority or the parent requests a new attorney.

The attorney shall represent the client in connection with appeals,

subject to Section 35a-20 or 35a-20A, and with motions for review of

permanency plans, revocations or postjudgment motions and shall

have access to any documents filed in court. The attorney for the child

shall continue to represent the child in all proceedings relating to the

child, including termination of parental rights and during the period

until final adoption following termination of parental rights.

COMMENTARY: The change to subsection (f) adds a reference to

Section 35a-20A, which was adopted to take effect on January 1,

2022, so that an attorney’s representation of a client in connection

with appeals from certain juvenile matters is subject to Sections 35a-

20 or 35a-20A, as applicable.

(NEW) Sec. 5-12. Objection to the Use of a Peremptory Challenge

(a) Policy and Purpose. The purpose of this rule is to eliminate

the unfair exclusion of potential jurors based upon race or ethnicity.

(b) Objection. A party may object to the use of a peremptory chal-

lenge to raise a claim of improper bias. The court may also raise this

objection on its own. The objection shall be made by simple citation

to this rule, and any further discussion shall be conducted outside the

presence of the prospective juror.

(c) Response. Upon objection to the exercise of a peremptory chal-

lenge pursuant to this rule, the party exercising the peremptory chal-

lenge shall articulate the reason that the peremptory challenge has

been exercised.

(d) Determination. The court shall then evaluate from the perspec-

tive of an objective observer, as defined in subsection (e) herein, the

reason given to justify the peremptory challenge in light of the totality of
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the circumstances. If the court determines that the use of the challenge

against the prospective juror, as reasonably viewed by an objective

observer, legitimately raises the appearance that the prospective

juror’s race or ethnicity was a factor in the challenge, then the challenge

shall be disallowed and the prospective juror shall be seated. If the

court determines that the use of the challenge does not raise such an

appearance, then the challenge shall be permitted and the prospective

juror shall be excused. The court need not find purposeful discrimina-

tion to disallow the peremptory challenge. The court must explain its

ruling on the record. A party whose peremptory challenge has been

disallowed pursuant to this rule shall not be prohibited from attempting

to challenge peremptorily the prospective juror for any other reason

or from conducting further voir dire of the prospective juror.

(e) Nature of Observer. For the purpose of this rule, an objective

observer: (1) is aware that purposeful discrimination, and implicit,

institutional, and unconscious biases, have historically resulted in the

unfair exclusion of potential jurors on the basis of their race, or ethnicity;

and (2) is deemed to be aware of and to have given due consideration

to the circumstances set forth in subsection (f) herein.

(f) Circumstances considered. In making its determination, the

circumstances the court should consider include, but are not limited

to, the following:

(1) the number and types of questions posed to the prospective juror

including consideration of whether the party exercising the peremptory

challenge failed to question the prospective juror about the alleged

concern or the questions asked about it;

(2) whether the party exercising the peremptory challenge asked

significantly more questions or different questions of the prospective
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juror, unrelated to his testimony, than were asked of other prospec-

tive jurors;

(3) whether other prospective jurors provided similar answers but

were not the subject of a peremptory challenge by that party;

(4) whether a reason might be disproportionately associated with a

race or ethnicity;

(5) if the party has used peremptory challenges disproportionately

against a given race or ethnicity in the present case, or has been

found by a court to have done so in a previous case;

(6) whether issues concerning race or ethnicity play a part in the

facts of the case to be tried;

(7) whether the reason given by the party exercising the peremptory

challenge was contrary to or unsupported by the record.

(g) Reasons Presumptively Invalid. Because historically the fol-

lowing reasons for peremptory challenges have been associated with

improper discrimination in jury selection in Connecticut or may be

influenced by implicit or explicit bias, the following are presumptively

invalid reasons for a peremptory challenge:

(1) having prior contact with law enforcement officers;

(2) expressing a distrust of law enforcement or a belief that law

enforcement officers engage in racial profiling;

(3) having a close relationship with people who have been stopped,

arrested, or convicted of a crime;

(4) living in a high crime neighborhood;

(5) having a child outside of marriage;

(6) receiving state benefits;

(7) not being a native English speaker; and

(8) having been a victim of a crime.
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The presumptive invalidity of any such reason may be overcome

as to the use of a peremptory challenge on a prospective juror if the

party exercising the challenge demonstrates to the court’s satisfaction

that the reason, viewed reasonably and objectively, is unrelated to

the prospective juror’s race or ethnicity and, while not seen by the

court as sufficient to warrant excusal for cause, legitimately bears on

the prospective juror’s ability to be fair and impartial in light of particular

facts and circumstances at issue in the case.

(h) Reliance on Conduct. The following reasons for peremptory

challenges also have historically been associated with improper dis-

crimination in jury selection: allegations that the prospective juror was

inattentive, failing to make eye contact or exhibited a problematic

attitude, body language, or demeanor. If any party intends to offer one

of these reasons or a similar reason as a justification for a peremptory

challenge, that party must provide reasonable notice to the court and

the other parties so the behavior can be verified and addressed in a

timely manner. A party who intends to exercise a peremptory challenge

for reasons relating to those listed above in subsection (g) shall, as

soon as practicable, notify the court and the other party in order to

determine whether such conduct was observed by the court or that

party. If the alleged conduct is not corroborated by observations of

the court or the objecting party, then a presumption of invalidity shall

apply but may be overcome as set forth in subsection (g).

(i) Review Process. The chief justice shall appoint an individual or

individuals to monitor issues relating to this rule.

COMMENTARY: This new rule is intended to eliminate the unfair

exclusion of potential jurors based upon race or ethnicity.
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PROPOSED AMENDMENTS TO THE

CIVIL RULES

Sec. 13-8. —Objections to Interrogatories

(a) The party objecting to any interrogatory shall: (1) set forth each

interrogatory; (2) specifically state the reasons for the objection; and

(3) state whether any responsive information is being withheld on the

basis of the stated objection. Objections shall be governed by the

provisions of Sections 13-2 through 13-5, signed by the attorney or

self-represented party making them, and filed with the court pursuant to

Section 13-7. No objection may be filed with respect to interrogatories

which have been set forth in Forms 201, 202, 203, 208, 210, 212,

213 [and/or], 214, 218, 220 and/or 221 of the rules of practice for use

in connection with Section 13-6.

(b) To the extent a party withholds responsive information based

on an assertion of a claim of privilege or work product protection,

the party must file an objection in compliance with the provisions of

subsection (a) of this section and comply with the provisions set forth

in subsection (d) of Section 13-3.

(c) No objections to interrogatories shall be placed on the short

calendar list until an affidavit by either counsel is filed certifying that

bona fide attempts have been made to resolve the differences concern-

ing the subject matter of the objection and that counsel have been

unable to reach an agreement. The affidavit shall set forth the date

of the objection, the name of the party who filed the objection and the

name of the party to whom the objection was addressed. The affidavit

shall also recite the date, time and place of any conference held to

resolve the differences and the names of all persons participating

therein or, if no conference has been held, the reasons for the failure
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to hold such a conference. If any objection to an interrogatory is

overruled, the objecting party shall answer the interrogatory, and serve

the answer within twenty days after the judicial authority ruling unless

otherwise ordered by the judicial authority.

(d) An interrogatory otherwise proper is not objectionable merely

because it involves more than one fact or relates to the application of

law to facts.

COMMENTARY: The changes in subsection (a) add the standard

interrogatory forms for medical malpractice, Forms 218, 220 and 221,

to the list of standard interrogatories to which objections may not

be filed.

Sec. 13-10. —Responses to Requests for Production; Objections

(a) The party to whom the request is directed or such party’s attorney

shall serve a written response, which may be in electronic format,

within sixty days after the date of certification of service, in accordance

with Sections 10-12 through 10-17, of the request or, if applicable,

the notice of requests for production on the responding party or within

such shorter or longer time as the judicial authority may allow, unless:

(1) Counsel and/or self-represented parties file with the court a

written stipulation extending the time within which responses may be

served; or

(2) Upon motion, the court allows a longer time; or

(3) Objections to the requests for production and the reasons therefor

are filed and served within the sixty day period.

(b) All responses: (1) shall repeat immediately before the response

the request for production being responded to; and (2) shall state with

respect to each item or category that inspection and related activities



April 26, 2022 Page 85PBCONNECTICUT LAW JOURNAL

will be permitted as requested, unless the request or any part thereof

is objected to.

(c) Where a request calling for submission of copies of documents

is not objected to, the party responding to the request shall produce

those copies with the response served upon all parties.

(d) Objection by a party to certain parts of a request shall not relieve

that party of the obligation to respond to those portions to which that

party has not objected within the sixty day period.

(e) A party objecting to one or more of the requests for production

shall file an objection in accordance with subsection (f) of this section.

(f) A party who objects to any request or portion of a request shall:

(1) set forth the request objected to; (2) specifically state the reasons

for the objection; and (3) state whether any responsive materials are

being withheld on the basis of the stated objection. Objections shall

be governed by the provisions of Sections 13-2 through 13-5, signed

by the attorney or self-represented party making them and filed with

the court.

(g) To the extent a party withholds any responsive material based

on an assertion of a claim of privilege or work product protection,

the party must file an objection in compliance with the provisions of

subsection (f) of this section and comply with the provisions set forth

in subsection (d) of Section 13-3.

(h) No objection may be filed with respect to requests for production

set forth in Forms 204, 205, 206, 209, 211, 215, [and/or] 216, 219,

222 and/or 223 of the rules of practice for use in connection with

Section 13-9.

(i) No objection to any request for production shall be placed on the

short calendar list until an affidavit by counsel or self-represented

parties is filed certifying that they have made good faith attempts to
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resolve the objection and that counsel and/or self-represented parties

have been unable to reach an agreement. The affidavit shall set forth:

(1) the date of the objection; (2) the name of the party who filed the

objection and to whom the objection was addressed; (3) the date, time

and place of any conference held to resolve the differences; and (4)

the names of all conference participants. If no conference has been

held, the affidavit shall also set forth the reasons for the failure to hold

such a conference.

(j) If an objection to any part of a request for production is overruled,

the objecting party shall comply with the request at a time set by the

judicial authority.

(k) The party serving the request or the notice of request for produc-

tion may move for an order under Section 13-14 with respect to any

failure to respond by the party to whom the request or notice is

addressed.

COMMENTARY: The changes in subsection (h) add the standard

requests for production forms for medical malpractice, Forms 219,

222 and 223, to the list of standard requests for production to which

objections may not be filed.

Sec. 16-5. Peremptory Challenges

(a) Each party may challenge peremptorily the number of jurors

which each is entitled to challenge by law. Where the judicial authority

determines a unity of interests exists, several plaintiffs or several

defendants may be considered as a single party for the purpose of

making challenges, or the judicial authority may allow additional

peremptory challenges and permit them to be exercised separately

or jointly. For the purposes of this section, a ‘‘unity of interest’’ means

that the interests of the several plaintiffs or the several defendants

are substantially similar. A unity of interest shall be found to exist
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among parties who are represented by the same attorney or law firm.

In addition, there shall be a presumption that a unity of interest exists

among parties where no cross claims or apportionment complaints

have been filed against one another. In all civil actions, the total number

of peremptory challenges allowed to the plaintiff or plaintiffs shall not

exceed twice the number of peremptory challenges allowed to the

defendant or defendants, and the total number of peremptory chal-

lenges allowed to the defendant or defendants shall not exceed twice

the number of peremptory challenges allowed to the plaintiff or

plaintiffs.

(b) Pursuant to the provisions of Section 5-12, a party or the court

on its own may object to the use of a peremptory challenge to raise

a claim of improper bias.

COMMENTARY: The change to this section includes a reference

to the procedure to object to peremptory challenges under new Section

5-12, to eliminate the unfair exclusion of potential jurors based upon

race or ethnicity.

Sec. 23-1. Arbitration; Confirming, Correcting or Vacating Award

In proceedings brought for confirming, vacating or correcting an

arbitration award under [General Statutes §§ 52-417, 52-418 or 52-

419] chapters 862 and 909 of the General Statutes, the court or judge

to whom the application is made shall cause to be issued a citation

directing the adverse party or parties in the arbitration proceeding to

appear on a day certain and show cause, if any there be, why the

application should not be granted.

COMMENTARY: The changes to this section are intended to ensure

that consistent standard procedures will be used in proceedings

brought for confirming, vacating or correcting an arbitration award.
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PROPOSED AMENDMENTS TO THE

JUVENILE RULES

Sec. 26-1. Definitions Applicable to Proceedings on Juvenile

Matters

In these definitions and in the rules of practice and procedure on

juvenile matters, the singular shall include the plural and the plural,

the singular where appropriate.

(a) The definitions of the terms ‘‘child,’’ ‘‘abused,’’ ‘‘delinquent,’’

‘‘delinquent act,’’ ‘‘neglected,’’ ‘‘uncared for,’’ ‘‘alcohol-dependent,’’

‘‘drug-dependent,’’ ‘‘serious juvenile offense,’’ ‘‘serious juvenile

offender,’’ ‘‘serious juvenile repeat offender,’’ ‘‘predispositional study,’’

and ‘‘risk and needs assessment’’ shall be as set forth in General

Statutes § 46b-120. The definition of ‘‘victim’’ shall be as set forth in

General Statutes § 46b-122.

(b) ‘‘Commitment’’ means an order of the judicial authority whereby

custody and/or guardianship of a child are transferred to the Commis-

sioner of the Department of Children and Families.

(c) ‘‘Complaint’’ means a written allegation or statement presented

to the judicial authority that a child’s conduct as a delinquent brings

the child within the jurisdiction of the judicial authority as prescribed

by General Statutes § 46b-121.

[(d) ‘‘Detention’’ means a secure building or staff secure facility for

the temporary care of a child who is the subject of a delinquency com-

plaint.]

[(e)] (d) ‘‘Guardian’’ means a person who has a judicially created

relationship with a child, which is intended to be permanent and self-

sustaining, as evidenced by the transfer to the caretaker of the following

parental rights with respect to the child: protection, education, care

and control of the person, custody of the person and decision making.



April 26, 2022 Page 89PBCONNECTICUT LAW JOURNAL

[(f)] (e) ‘‘Hearing’’ means an activity of the court on the record in

the presence of a judicial authority and shall include (1) ‘‘Adjudicatory

hearing’’: A court hearing to determine the validity of the facts alleged

in a petition or information to establish thereby the judicial authority’s

jurisdiction to decide the matter which is the subject of the petition or

information; (2) ‘‘Contested hearing on an order of temporary custody’’

means a hearing on an ex parte order of temporary custody or an

order to appear which is held not later than ten days from the day of

a preliminary hearing on such orders. Contested hearings shall be

held on consecutive days except for compelling circumstances or at

the request of the respondent; (3) ‘‘Dispositive hearing’’: The judicial

authority’s jurisdiction to adjudicate the matter which is the subject of

the petition or information having been established, a court hearing

in which the judicial authority, after considering the social study or

predispositional study and the total circumstances of the child, orders

whatever action is in the best interests of the child or family and, where

applicable, the community. In the discretion of the judicial authority,

evidence concerning adjudication and disposition may be presented

in a single hearing; (4) ‘‘Preliminary hearing’’ means a hearing on an

ex parte order of temporary custody or an order to appear or the first

hearing on a petition alleging that a child is uncared for, abused, or

neglected. A preliminary hearing on any ex parte custody order or

order to appear shall be held not later than ten days from the issuance

of the order; (5) ‘‘Plea hearing’’ is a hearing at which (A) a parent or

guardian who is a named respondent in a neglect, uncared for or

dependency petition, upon being advised of his or her rights, admits,

denies, or pleads nolo contendere to allegations contained in the

petition; or (B) a child who is a named respondent in a delinquency

petition or information enters a plea of not guilty, guilty, or nolo conten-
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dere upon being advised of the charges against him or her contained

in the information or petition; (6) ‘‘Probation status review hearing’’

means a hearing requested, ex parte, by a probation officer regardless

of whether a new offense or violation has been filed. The court may

grant the ex parte request, in the best interest of the child or the public,

and convene a hearing on the request within seven days.

[(g)] (f) ‘‘Indian child’’ means an unmarried person under age eigh-

teen who is either a member of a federally recognized Indian tribe or

is eligible for membership in a federally recognized Indian tribe and

is the biological child of a member of a federally recognized Indian

tribe, and is involved in custody proceedings, excluding delinquency

proceedings.

[(h) ‘‘Parent’’ means a biological mother or father or adoptive mother

or father except a biological or adoptive mother or father whose paren-

tal rights have been terminated; or the father of any child born out of

wedlock, provided at the time of the filing of the petition (1) he has

been adjudicated the father of such child by a court which possessed

the authority to make such adjudication, or (2) he has acknowledged

in writing to be the father of such child, or (3) he has contributed

regularly to the support of such child, or (4) his name appears on the

birth certificate, or (5) he has filed a claim for paternity as provided

under General Statutes § 46b-172a, or (6) he has been named in the

petition as the father of the minor child by the mother.]

(g) ‘‘Juvenile residential center’’ means a hardware-secured residen-

tial facility operated by the court support services division of the Judicial

Branch that includes direct staff supervision, surveillance enhance-

ments and physical barriers that allow for close supervision and con-

trolled movement in a treatment setting for preadjudicated juveniles

and juveniles adjudicated as delinquent.
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[(i)] (h) ‘‘Parties’’ includes: (1) The child who is the subject of a

proceeding and those additional persons as defined herein; (2) ‘‘Legal

party’’: Any person, including a parent, whose legal relationship to the

matter pending before the judicial authority is of such a nature and

kind as to mandate the receipt of proper legal notice as a condition

precedent to the establishment of the judicial authority’s jurisdiction

to adjudicate the matter pending before it; and (3) ‘‘Intervening party’’:

Any person who is permitted to intervene in accordance with Section

35a-4.

[(j)] (i) ‘‘Permanency plan’’ means a plan developed by the Commis-

sioner of the Department of Children and Families for the permanent

placement of a child in the commissioner’s care. Permanency plans

shall be reviewed by the judicial authority as prescribed in General

Statutes §§ 17a-110 (b), 17a-111b (c), 46b-129 (k), and 46b-149 (h).

[(k)] (j) ‘‘Petition’’ means a formal pleading, executed under oath,

alleging that the respondent is within the judicial authority’s jurisdiction

to adjudicate the matter which is the subject of the petition by reason

of cited statutory provisions and seeking a disposition. Except for a

petition for erasure of record, such petitions invoke a judicial hearing

and shall be filed by any one of the parties authorized to do so by

statute.

[(l)] (k) ‘‘Information’’ means a formal pleading filed by a prosecutor

alleging that a child in a delinquency matter is within the judicial author-

ity’s jurisdiction.

[(m)] (l) ‘‘Probation supervision’’ means a legal status whereby a

juvenile who has been adjudicated delinquent is placed by the court

under the supervision of juvenile probation for a specified period of

time and upon such terms as the court determines.

[(n)] (m) ‘‘Probation supervision with residential placement’’ means

a legal status whereby a juvenile who has been adjudicated delinquent
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is placed by the court under the supervision of juvenile probation for

a specified period of time, upon such terms as the court determines,

that include a period of placement in a secure or staff-secure residential

treatment facility, as ordered by the court, and a period of supervision

in the community.

[(o)] (n) ‘‘Respondent’’ means a person who is alleged to be a

delinquent, or a parent or a guardian of a child who is the subject of

a petition alleging that the child is uncared for, abused, neglected, or

requesting termination of parental rights.

[(p)] (o) ‘‘Secure-residential facility’’ means a hardware-secured resi-

dential facility that includes direct staff supervision, surveillance

enhancements and physical barriers that allow for close supervision

and controlled movement in a treatment setting.

[(q)] (p) ‘‘Specific steps’’ means those judicially determined steps

the parent or guardian and the Commissioner of the Department of

Children and Families should take in order for the parent or guardian

to retain or regain custody of a child.

[(r)] (q) ‘‘Staff secure facility’’ means a residential facility: (1) that

does not include construction features designed to physically restrict

the movements and activities of juvenile residents who are placed

therein[,]; (2) that may establish reasonable rules restricting entrance

to and egress from the facility[,]; and (3) in which the movements and

activities of individual juvenile residents may, for treatment purposes,

be restricted or subject to control through the use of intensive staff

supervision.

[(s)] (r) ‘‘Staff-secure residential facility’’ means a residential facility

that provides residential treatment for children in a structured setting

where the children are monitored by staff.



April 26, 2022 Page 93PBCONNECTICUT LAW JOURNAL

[(t)] (s) ‘‘Supervision’’ includes: (1) ‘‘Nonjudicial supervision’’: A legal

status without the filing of a petition or a court conviction or adjudication

but following the child’s admission to a complaint wherein a probation

officer exercises supervision over the child with the consent of the child

and the parent; (2) ‘‘Protective supervision’’: A disposition following

adjudication in neglected, abused or uncared for cases created by an

order of the judicial authority requesting a supervising agency other

than the court to assume the responsibility of furthering the welfare

of the family and best interests of the child when the child’s place of

abode remains with the parent or any suitable or worthy person, or

when the judicial authority vests custody or guardianship in another

suitable and worthy person, subject to the continuing jurisdiction of

the court; and (3) ‘‘Judicial supervision’’: A legal status similar to proba-

tion for a child subject to supervision pursuant to an order of suspended

proceedings under General Statutes § 46b-133b or § 46b-133e.

[(u)] (t) ‘‘Take into Custody Order’’ means an order by a judicial

authority that a child be taken into custody and immediately turned

over to a [detention] Juvenile Residential Center [s]Superintendent

where probable cause has been found that the child has committed

a delinquent act, there is no less restrictive alternative available, and

the child meets the criteria set forth in Section 31a-13.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’ The deletion of the defini-

tion of ‘‘parent’’ is suggested due to the numerous definitions of that

term in No. 21-15 of the 2021 Public Acts.
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Sec. 27-1A. Referrals for Nonjudicial Handling of Delinquency

Complaints

(a) Any police summons accompanied by a police report alleging

an act of delinquency shall be in writing and signed by the police

officer and filed with the clerk of the Superior Court for juvenile matters.

After juvenile identification and docket numbers are assigned, the

summons and report shall be referred to the probation department for

possible nonjudicial handling.

(b) If the probation [officer] supervisor or designee determines that a

delinquency complaint is eligible for nonjudicial handling, the assigned

probation officer [may cause a notice to be mailed to the child and

parent or guardian setting forth with reasonable particularity the con-

tents of the complaint and fixing a time and location of the court and

date not less than seven days, excluding Saturdays, Sundays, and

holidays, subsequent to mailing] shall contact the parent or guardian

in advance of the summons date in order to schedule an interview

with the parent or guardian and child for the purpose of conducting

risk and behavioral health screenings. A child determined by the risk

screen to be at low risk to reoffend will be referred to community

based diversionary programs with no further court intervention. Judicial

handling will be reserved for those found to be at the highest levels

of risk. All other cases will be eligible for nonjudicial handling. Refusal

to participate in the screening process will render the child ineligible

for diversion.

(c) Delinquency matters eligible for nonjudicial handling shall be

designated as such on the docket. If the prosecuting authority objects
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to the designation, the judicial authority shall determine if such designa-

tion is appropriate. The judicial authority may refer to the Office of

Juvenile Probation a matter so designated and may, sua sponte, refer

a matter for nonjudicial handling prior to adjudication.

COMMENTARY: The changes to this section and to Section 27-4A

implement the recommendation of the IOYouth Task Force to more

strategically direct juvenile delinquency cases from the formal court

process.

Sec. 27-4A. Ineligibility for Nonjudicial Handling or Diversion of

Delinquency Complaint

In the case of a delinquency complaint, a child shall not be eligible

for nonjudicial handling or diversion if one or more of the following

apply, unless waived by the judicial authority:

(1) The alleged misconduct is:

(A) [is] a serious juvenile offense under General Statutes § 46b-

120[, or any other felony or violation of General Statutes § 53a-54d];

(B) [concerns the theft or unlawful use or operation of a motor

vehicle] a violent felony; or

(C) [concerns the sale of, or possession of with intent to sell, any

illegal drugs or the use or possession of a firearm.] a violation of

General Statutes § 53a-54d; or

[(2) The child was previously adjudicated delinquent or adjudged a

child from a family with service needs alleged misconduct was commit-

ted by a child while on probation or under judicial supervision.

(3) The child admitted nonjudicially at least twice previously to having

been delinquent.]

[(4)] (2) The alleged misconduct was committed by a child while on

probation or under judicial supervision.
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[(5) If the nature of the alleged misconduct warrants judicial inter-

vention.]

COMMENTARY: The changes to this section and to Section 27-1A

implement the recommendation of the IOYouth Task Force to more

strategically direct juvenile delinquency cases from the formal court

process.

Sec. 30-1A. Admission to [Detention] a Juvenile Residential

Center

Whenever an officer or other person intends to admit a child into

[detention] a juvenile residential center, the provisions of General

Statutes § 46b-133 shall apply.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’

Sec. 30-2A. Nondelinquent Juvenile Runaway from Another

State and Detention

No nondelinquent juvenile runaway from another state may be held

in a juvenile [detention] residential center in accordance with the provi-

sions of General Statutes § 46b-151h.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’

Sec. 30-3. Advisement of Rights

Upon admission to [detention] a juvenile residential center, the child

shall be advised of the right to remain silent and the right to counsel

and be further advised of the right to a detention hearing in accordance

with Sections 30-5 through 30-8, which hearing may be waived only

with the written consent of the child and the child’s attorney.
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COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’

Sec. 30-4. Notice to Parents by [Detention] Juvenile Residential

Center Personnel

Upon admission, the [detention] Juvenile Residential Center [s]Sup-

erintendent or a designated representative shall make efforts to imme-

diately notify the parent or guardian in the manner calculated most

speedily to effect such notice and, upon the parent’s or guardian’s

appearance at the [detention facility] juvenile residential center, shall

advise the parent or guardian of his or her rights and note the child’s

rights, including the child’s right to a detention hearing.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’

Sec. 30-5. Detention Time Limitations

(a) No child shall be held in [detention] a juvenile residential center

for more than twenty-four hours, excluding Saturdays, Sundays, and

holidays, unless (1) a delinquency petition or information alleging a

delinquent act has been filed and (2) an order for such continued

detention has been signed by the judicial authority following a hearing

as provided by subsection (b) of this section or a waiver of hearing

as provided by Section 30-8.

(b) A hearing to determine probable cause and the need for further

detention shall be held no later than the next business day following

the arrest.

(c) If a nondelinquent child is being held for another jurisdiction in

accordance with the Interstate Compact on Juveniles, following the
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initial hearing as provided by subsection (b) of this section, that child

shall be held not more than ninety days and shall be held in a secure

facility, as defined by rules promulgated in accordance with the Com-

pact, other than a locked, [state operated detention facility] juvenile

residential center.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’

Sec. 30-6. Basis for Detention

No child may be held in [detention] a juvenile residential center

unless a judge of the Superior Court determines, based on the available

facts that there is probable cause to believe that the child has commit-

ted the delinquent acts alleged, that there is no appropriate less restric-

tive alternative available and that there is (1) probable cause to believe

that the level of risk that the child poses to public safety if released

to the community prior to the court hearing or disposition cannot be

managed in a less restrictive setting, (2) a need to hold the child in

order to ensure the child’s appearance before the court or compliance

with court process, as demonstrated by the child’s previous failure to

respond to the court process, or (3) a need to hold the child for another

jurisdiction. The court in exercising its discretion to detain under Gen-

eral Statutes § 46b-133 (e) may consider as an alternative to detention

a suspended detention order with graduated sanctions based upon a

detention risk screening for such child developed by the Judicial

Branch.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’
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Sec. 30-8. Initial Order for Detention; Waiver of Hearing

Such initial order of detention may be signed without a hearing only

if there is a written waiver of the detention hearing by the child and

the child’s attorney and there is a finding by the judicial authority

that the circumstances outlined in Section 30-6 pertain to the child in

question. An order of detention entered without a hearing shall autho-

rize the detention of the child for a period not to exceed seven days,

including the date of admission, or until the dispositional hearing is

held, whichever is shorter, and may further authorize the [detention]

Juvenile Residential Center [s]Superintendent or a designated repre-

sentative to release the child to the custody of a parent, guardian or

some other suitable person, with or without conditions of release, if

detention is no longer necessary, except that no child shall be released

from [detention] a juvenile residential center who is alleged to have

committed a serious juvenile offense except by order of a judicial

authority of the Superior Court. Such an ex parte order of detention

shall be renewable only at a detention hearing before the judicial

authority for a period that does not exceed seven days or until the

dispositional hearing is held, whichever is shorter.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’

Sec. 30-10. Orders of a Judicial Authority after Initial Deten-

tion Hearing

(a) At the conclusion of the initial detention hearing, the judicial

authority shall issue an order for detention on finding probable cause

to believe that the child has committed a delinquent act and that at

least one of the factors outlined in Section 30-6 applies to the child.
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(b) If the child is placed in [detention] a juvenile residential center,

such order for detention shall be for a period not to exceed seven

days, including the date of admission, or until the dispositional hearing

is held, whichever is the shorter period, unless, following a further

detention review hearing, the order is renewed for a period that does

not exceed seven days or until the dispositional hearing is held, which-

ever is shorter. Such detention review hearing may not be waived.

(c) If the child is not placed in [detention] a juvenile residential center

but released on a suspended order of detention on conditions, such

suspended order of detention shall continue to the dispositional hear-

ing or until further order of the judicial authority. Said suspended order

of detention may be reviewed by the judicial authority every seven

days. Upon a finding of probable cause that the child has violated any

condition, a judicial authority may issue a take into custody order or

order such child to appear in court for a hearing on revocation of the

suspended order of detention. Such an order to appear shall be served

upon the child in accordance with General Statutes § 46b-128 (b), or,

if the child is represented, by serving the order to appear upon the

child’s counsel, who shall notify the child of the order and the hearing

date. After a hearing and upon a finding that the child has violated

reasonable conditions imposed on release, the judicial authority may

impose different or additional conditions of release or may remand

the child to [detention] a juvenile residential center.

(d) In conjunction with any order of release from [detention] a juvenile

residential center the judicial authority may, in accordance with General

Statutes § 46b-133 (g), order the child to participate in a program of

periodic alcohol or drug testing and treatment as a condition of such

release. The results of any such alcohol or drug test shall be admissible
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only for the purposes of enforcing the conditions of release from [deten-

tion] a juvenile residential center.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’

Sec. Sec. 30-11. Detention after Dispositional Hearing

While awaiting implementation of the judicial authority’s order in a

delinquency case, a child may be held in [detention] a juvenile residen-

tial center subsequent to the dispositional hearing, provided a hearing

to review the circumstances and conditions of such detention order

shall be conducted every seven days and such hearing may not be

waived.

COMMENTARY: The changes to this section are consistent with

No. 21-104 of the 2021 Public Acts, specifically the change from

‘‘detention’’ to ‘‘juvenile residential center.’’

Sec. 35a-1. Adjudication upon Acceptance of Admission or

[Written] Plea of Nolo Contendere

(a) Notwithstanding any prior statements acknowledging responsibil-

ity, the judicial authority shall inquire whether the allegations of the

petition are presently admitted or denied. This inquiry shall be made

of the parent(s) or guardian in neglect, abuse or uncared for matters,

and of the parents in termination matters.

(b) An admission to allegations or a [written] plea of nolo contendere

[signed by the respondent] may be accepted by the judicial authority.

Before accepting an admission or plea of nolo contendere, the judicial

authority shall determine whether the right to trial has been waived,

and that the parties understand the content and consequences of their
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admission or plea. If the allegations are admitted or the plea accepted,

the judicial authority shall make its adjudicatory finding as to the validity

of the facts alleged in the petition and may proceed to a dispositional

hearing. Where appropriate, the judicial authority may permit a noncus-

todial parent or guardian to stand silent as to the entry of an adjudica-

tion. The judicial authority shall determine whether a noncustodial

parent or guardian standing silent understands the consequences of

standing silent.

COMMENTARY: The changes to this section remove the require-

ments that a plea of nolo contendere be in writing and signed by

the respondent.

PROPOSED AMENDMENTS TO THE

CRIMINAL RULES

Sec. 42-13. —Peremptory Challenges

(a) The prosecuting authority and the defendant may challenge

peremptorily the number of jurors which each is entitled to challenge

by law.

(b) Pursuant to the provisions of Section 5-12, a party or the court

on its own may object to the use of a peremptory challenge to raise

a claim of improper bias.

COMMENTARY: The change to this section includes a reference

to the procedure to object to peremptory challenges under new Section

5-12, to eliminate the unfair exclusion of potential jurors based upon

race or ethnicity.

Sec. 43-39. Speedy Trial; Time Limitations

(a) Except as otherwise provided herein and in Section 43-40 or

43-40A, the trial of a defendant charged with a criminal offense during
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the period from July 1, 1983, through June 30, 1985, inclusive, shall

commence within eighteen months from the filing of the information

or from the date of the arrest, whichever is later.

(b) The trial of such defendant shall commence within twelve months

from the filing of the information or from the date of the arrest, whichever

is later, if the following conditions are met:

(1) the defendant has been continuously incarcerated in a correc-

tional institution of this state pending trial for such offense; and

(2) the defendant is not subject to the provisions of General Statutes

§ 54-82c.

(c) Except as otherwise provided herein and in Section 43-40 or

43-40A, the trial of a defendant charged with a criminal offense on or

after July 1, 1985, shall commence within twelve months from the

filing of the information or from the date of the arrest, whichever is later.

(d) The trial of such defendant shall commence within eight months

from the filing of the information or from the date of the arrest, whichever

is later, if the following conditions are met:

(1) the defendant has been continuously incarcerated in a correc-

tional institution of this state pending trial for such offense; and

(2) the defendant is not subject to the provisions of General Statutes

§ 54-82c.

(e) If an information which was dismissed by the trial court is rein-

stated following an appeal, the time for trial set forth in subsections

(a), (b) and (c) shall commence running from the date of release of

the final appellate decision thereon.

(f) If the defendant is to be tried following a mistrial, an order for a

new trial, an appeal or collateral attack, the time for trial set forth in

subsections (a), (b) and (c) shall commence running from the date

the order occasioning the retrial becomes final.
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COMMENTARY: The changes to this section are consistent with

the adoption of Section 43-40A regarding the included time in the

speedy trial calculation.

Sec. 43-41. —Motion for Speedy Trial; Dismissal

If the defendant is not brought to trial within the applicable time limit

set forth in Sections 43-39 [and] through 43-40A, and, absent good

cause shown, a trial is not commenced within thirty days of the filing

of a motion for speedy trial by the defendant at any time after such

time limit has passed, the information shall be dismissed with prejudice,

on motion of the defendant filed after the expiration of such thirty day

period. For the purpose of this section, good cause consists of any

one of the reasons for delay set forth in Section 43-40 or 43-40A.

When good cause for delay exists, the trial shall commence as soon

as is reasonably possible. Failure of the defendant to file a motion to

dismiss prior to the commencement of trial shall constitute a waiver

of the right to dismissal under these rules.

COMMENTARY: The changes to this section are consistent with

the adoption of Section 43-40A regarding the included time in the

speedy trial calculation.
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PROPOSED AMENDMENTS TO THE

PRACTICE BOOK FORMS

Form 203

Plaintiff’s Interrogatories

Premises Liability Cases

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The undersigned, on behalf of the Plaintiff, hereby propounds the

following interrogatories to be answered by the Defend-

ant, , under oath, within sixty (60) days of the

filing hereof in compliance with Practice Book Section 13-2.

In answering these interrogatories, the Defendant(s) is (are) required

to provide all information within their knowledge, possession or power.

If an interrogatory has subparts, answer each subpart separately and

in full and do not limit the answer to the interrogatory as a whole. If

any interrogatories cannot be answered in full, answer to the extent

possible.

(1) Identify the person(s) who, at the time of the Plaintiff’s alleged

injury, owned the premises where the Plaintiff claims to have been

injured.

(a) If the owner is a natural person, please state:

(i) your name and any other name by which you have been known;

(ii) your date of birth;

(iii) your home address;

(iv) your business address.
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(b) If the owner is not a natural person, please state:

(i) your name and any other name by which you have been known;

(ii) your business address;

(iii) the nature of your business entity (corporation, partnership, etc.);

(iv) whether you are registered to do business in Connecticut;

(v) the name of the manager of the property, if applicable.

(2) Identify the person(s) who, at the time of the Plaintiff’s alleged

injury, had a possessory interest (e.g., tenants) in the premises where

the Plaintiff claims to have been injured.

(3) Identify the person(s) responsible for the maintenance and

inspection of the premises at the time and place where the Plaintiff

claims to have been injured. ‘‘Maintenance and inspection’’ includes,

but is not limited to, snow and ice removal.

(4) State whether you received or prepared any invoices or records

related to such maintenance and inspection for the thirty days prior

to, or on, the date on which the Plaintiff claims to have been injured.

[(4)] (5) State whether you had in effect at the time of the Plaintiff’s

injuries any written policies, procedures or contracts that relate to the

kind of conduct or condition the Plaintiff alleges caused the injury.

[(5)] (6) State whether it is your business practice to prepare, or to

obtain from your employees, a written report of the circumstances

surrounding injuries sustained by persons on the subject premises.

[(6)] (7) State whether any written report of the incident described

in the Complaint was prepared by you or your employees in the regular

course of business.
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[(7)] (8) State whether any warnings or caution signs or barriers

were erected at or near the scene of the incident at the time the Plaintiff

claims to have been injured.

[(8)] (9) If the answer to the previous interrogatory is in the affirma-

tive, please state:

(a) the name, address and employer of the person who erected the

warning or caution signs or barriers;

(b) the name, address and employer who instructed the person to

erect the warning or caution signs or barriers;

(c) the time and date a sign or barrier was erected;

(d) the size of the sign or barrier and wording that appeared thereon.

[(9)] (10) State whether you received, at any time within twenty-

four (24) months before the incident described by the Plaintiff, com-

plaints from anyone about the defect or condition that the Plaintiff

claims caused the Plaintiff’s injury,

[(10)] (11) If the answer to the previous interrogatory is in the affirma-

tive, please state:

(a) the name and address of the person who made the complaint;

(b) the name, address and person to whom said complaint was

made;

(c) whether the complaint was in writing;

(d) the nature of the complaint.

[(11)] (12) Please identify surveillance material discoverable under

Practice Book Section 13-3 (c), by stating the name and address of

any person who obtained or prepared any and all recordings, by film,

photograph, videotape, audiotape or any other digital or electronic

means, of any party concerning this lawsuit or its subject matter,

including any transcript thereof which are in your possession or control
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or in the possession or control of your attorney, and state the date on

which each such recordings were obtained and the person or persons

of whom each such recording was made.

[(12)] (13) Are you aware of any photographs or any recordings by

film, video, audio or any other digital or electronic means depicting

the incident alleged in the Complaint, the scene of the incident, or any

condition or injury alleged to have been caused by the incident alleged

in the Complaint? If so, for each set of photographs or each recording

taken, obtained or prepared of each such subject, please state:

(a) the name and address of the person who took, obtained or

prepared such photographs or recording, other than an expert who

will not testify at trial;

(b) the dates on which such photographs were taken or such

recordings were obtained or prepared;

(c) the subject (e.g., ‘‘scene of incident,’’ etc.);

(d) the number of photographs or recordings;

(e) the nature of the recording (e.g., film, video, audio, etc.).

[(13)-(23)] (14)-(24) (Interrogatories #1 (a) through (e), #2 through

#5, #7, #8, #9, #12, #13 and #16 of Form 201 may be used to complete

this standard set of interrogatories.)

PLAINTIFF,

BY

CERTIFICATION

I hereby certify that a copy of this document was or will immediately

be mailed or delivered electronically or non-electronically on

(date) to all attorneys and self-represented parties of record
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and that written consent for electronic delivery was received from all

attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

Email address, if applicable

Telephone number

COMMENTARY: The changes to this form include an inquiry into

whether there was an agreement for snow and ice removal and the

existence of a contract for such.
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Form 206

Plaintiff’s Requests for Production—Premises Liability

No. CV- : SUPERIOR COURT

(Plaintiff) : JUDICIAL DISTRICT OF

VS. : AT

(Defendant) : (Date)

The Plaintiff hereby requests that the Defendant provide counsel

for the Plaintiff with copies of the documents described in the following

requests for production, or afford counsel for said Plaintiff the opportu-

nity or, if necessary, sufficient written authorization, to inspect, copy,

photograph or otherwise reproduce said documents. The production

of such documents, copies or written authorization shall take place at

the offices of on (day), (date)

at (time).

In answering these production requests, the Defendant(s) are

required to provide all information within their possession, custody or

control. If any production request cannot be answered in full, answer

to the extent possible.

(1) A copy of the policies, [or] procedures, contracts, invoices, or

records identified in response to Interrogatories #4 and #5.

(2) A copy of the report identified in response to Interrogatory [#6] #7.

(3) A copy of any written complaints identified in Interrogatory

[#10] #11.

(4) A copy of declaration page(s) evidencing the insurance policy

or policies identified in response to Interrogatories numbered

and .
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(5) A copy of any nonprivileged statement, as defined in Practice

Book Section 13-1, of any party in this lawsuit concerning this action

or its subject matter,

(6) A copy of each and every recording of surveillance material

discoverable under Practice Book Section 13-3 (c), by film, photograph,

videotape, audiotape or any other digital or electronic means, of any

party to this lawsuit concerning this lawsuit or the subject matter

thereof, including any transcript of such recording.

(7) A copy of any photographs or recordings, identified in response

to Interrogatory [#12] #13.

(8) A copy of any written lease(s) and any amendments or extensions

to such lease(s) for the premises where the Plaintiff claims to have

been injured in effect at the time of the Plaintiff’s injury between you

and the person or entity identified in Interrogatory #2.

(9) A copy of any written contract or agreement regarding the mainte-

nance and inspection of the premises where the Plaintiff claims to

have been injured in effect at the time of the Plaintiff’s injury between

you and the person or entity identified in Interrogatory #3.

PLAINTIFF,

BY

CERTIFICATION

I hereby certify that a copy of this document was or will immediately

be mailed or delivered electronically or non-electronically on

(date) to all attorneys and self-represented parties of record

and that written consent for electronic delivery was received from all
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attorneys and self-represented parties of record who received or will

immediately be receiving electronic delivery.

Name and address of each party and attorney that copy was or will

immediately be mailed or delivered to*

*If necessary, attach additional sheet or sheets with the name and

address which the copy was or will immediately be mailed or deliv-

ered to.

Signed (Signature of filer) Print or type name of person signing

Date Signed

Mailing address (Number, street, town, state and zip code) or

Email address, if applicable

Telephone number

COMMENTARY: The changes to this form include an inquiry into

whether there was an agreement for snow and ice removal and the

existence of a contract for such.
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Public Hearing on

Practice Book Revisions

to the Rules of Appellate Procedure

Being Considered by the

Justices of the Supreme Court and

Judges of the Appellate Court

Including Commentaries to Proposals

April 26, 2022
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NOTICE

Public Hearing on Practice Book Revisions

to the Rules of Appellate Procedure

Being Considered by the Justices of the Supreme Court and

Judges of the Appellate Court

On May 24, 2022, at 2 p.m., a public hearing will be conducted

pursuant to General Statutes § 51-14 (c) in the Supreme Court court-

room, 231 Capitol Avenue, Hartford, for the purpose of receiving com-

ments concerning revisions to the Rules of Appellate Procedure which

are being considered by the Justices and Judges, as well as any

proposed new rule or any change to an existing rule that any member

of the public deems desirable. The revisions proposed by the Advisory

Committee on Appellate Rules follow this notice and are posted on

the Judicial Branch website at http://www.jud.ct.gov/pb.htm.

Each speaker will be allowed a maximum of five minutes to offer

their remarks. Anyone who believes that they may need to exceed

the five minute limit or who does not wish to speak at the public hearing

but wishes to offer comments on the proposed revisions may submit

their comments to the co-chairs of the Advisory Committee on Appel-

late Rules by e-mail to Attorney Jill Begemann at

Jill.Begemann@connapp.jud.ct.gov or by forwarding their comments

to the co-chairs at the following address:

Co-Chairs of the Advisory Committee on Appellate Rules
Attn: Attorney Jill Begemann
Connecticut Appellate Court
75 Elm Street
Hartford, CT 06106
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All comments should be received by May 18, 2022.

Wheelchair access is located in the rear of the Supreme Court

building, and may be reached from the staff parking lot between Lafa-

yette and Oak Streets. There are a limited number of accessible park-

ing spaces in the gated staff lot, which may be entered from Oak

Street. Use the intercom at the gate to speak to security about the

availability of parking. Once at the accessible door, use the intercom

to request entry from security. If you would like to attend the meeting

and need an accommodation under the Americans with Disabilities

Act, please e-mail ADA.Contact@connapp.jud.ct.gov or call (860) 757-

2200, ext. 3141 before May 18, 2022.

Hon. Gregory T. D’Auria
Hon. Eliot D. Prescott
Co-Chairs, Advisory Committee on Appellate Rules

INTRODUCTION

The following are amendments to the Rules of Appellate Procedure

that are being considered by the Justices of the Supreme Court and

Judges of the Appellate Court. These amendments are indicated by

brackets for deletions and underlined text for added language. The

designation ‘‘NEW’’ is printed with the title of each new rule. This

material should be used as a supplement to the Connecticut Practice

Book until the 2023 edition of the Practice Book becomes available.
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CHAPTER AND SECTION HEADINGS OF THE RULES

RULES OF APPELLATE PROCEDURE

CHAPTER 60
GENERAL PROVISIONS RELATING TO APPELLATE RULES

AND APPELLATE REVIEW

Sec.
60-4. Definitions

CHAPTER 61
REMEDY BY APPEAL

61-9. Decisions Subsequent to Filing of Appeal; Amended Appeals

CHAPTER 62
CHIEF JUDGE, APPELLATE CLERK AND DOCKET: GENERAL

ADMINISTRATIVE MATTERS

62-5. Changes in Parties

CHAPTER 63
FILING THE APPEAL; WITHDRAWALS

Sec.
63-3. Filing of Appeal
63-4. Additional Papers To Be Filed by Appellant and Appellee

Subsequent to the Filing of the Appeal
(Applicable to appeals filed on or after October 1, 2021.)

63-10. Preargument Conferences

CHAPTER 65
TRANSFER OF [CASES] MATTERS

Sec.
65-1. Transfer of [Cases] Matter by Supreme Court
65-1A. Transfer of Matter on Recommendation of Appellate Court

(NEW)
65-2. [Motion for] Party Motion to Transfer [from Appellate Court

to Supreme Court] Appeal, Writ of Error or Reservation
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65-3. Transfer of Petition[s] for Review of Bail Order[s] from Appel-
late Court to Supreme Court

65-4. Transfer of Matter[s] Brought to Wrong Court
65-5. Proceedings after Transfer (NEW)

CHAPTER 66
MOTIONS AND OTHER PROCEDURES

Sec.
66-1. Extension of Time
66-3. Motion Procedures and Filing
66-5. Motion for Rectification; Motion for Articulation

CHAPTER 67
BRIEFS

Sec.
67-4. The Appellant’s Brief; Contents and Organization
67-5. The Appellee’s Brief; Contents and Organization
67-7. The Amicus Curiae Brief

(Applicable to appeals filed before October 1, 2021.)
67-7A. The Amicus Curiae Electronic Brief

(Applicable to appeals filed on or after October 1, 2021.)

CHAPTER 70
ARGUMENTS AND MEDIA COVERAGE OF

COURT PROCEEDINGS
Sec.
70-1. Oral Argument; Videoconferencing of Oral Argument in Cer-

tain Cases
70-4. Time Allowed for Oral Argument; Who May Argue
70-9. Coverage of Court Proceedings by Cameras and Electronic

Media

CHAPTER 72
WRITS OF ERROR

Sec.
72-1. Writs of Error; In General
72-3. Applicable Procedure
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CHAPTER 73
RESERVATIONS

Sec.
73-1. Reservation of Questions from the Superior Court to the

Supreme Court or Appellate Court; Contents of Reserva-
tion Request

CHAPTER 77
PROCEDURES CONCERNING COURT CLOSURE AND

SEALING ORDERS OR ORDERS LIMITING THE
DISCLOSURE OF FILES, ADDIDAVITS, DOCU-

MENTS OR OTHER MATERIAL
Sec.
77-2. Sealing Orders; Treatment of Lodged Records

CHAPTER 78b
REVIEW OF ORDERS DENYING APPLICATION FOR

WAIVER OF FEES TO COMMENCE A CIVIL ACTION OR
A WRIT OF HABEAS CORPUS

(NEW)
Sec.
78b-1. Petition for Review of Order Denying Application for Waiver

of Fees to Commence a Civil Action or a Writ of Habeas
Corpus (NEW)

CHAPTER 79a
APPEALS IN CHILD PROTECTION MATTERS

Sec.
79a-3. Filing of the Appeal
79a-9. Oral Argument

CHAPTER 81
APPEALS TO APPELLATE COURT BY CERTIFICATION

FOR REVIEW IN ACCORDANCE WITH GENERAL
STATUTES CHAPTERS 124 AND 440

Sec.
81-2. Form of Petition
81-3. Statement in Opposition to Petition
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CHAPTER 82
CERTIFIED QUESTIONS TO OR FROM COURTS OF OTHER

JURISDICTIONS
Sec.
82-3. Contents of Certification Request

CHAPTER 83
CERTIFICATION PURSUANT TO GENERAL STATUTES

§ 52-265a IN CASES OF SUBSTANTIAL
PUBLIC INTEREST

Sec.
83-1. Application; In General

CHAPTER 84
APPEALS TO SUPREME COURT BY CERTIFICATION

FOR REVIEW
Sec.
84-5. Form of Petition
84-6. Statement in Opposition to Petition
84-10A. Record (NEW)
84-11. Papers To Be Filed by Appellant and Appellee in an Appeal

After Certification
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AMENDMENTS TO THE
RULES OF APPELLATE PROCEDURE

CHAPTER 60
GENERAL PROVISIONS RELATING TO APPELLATE

RULES AND APPELLATE REVIEW

Sec. 60-4. Definitions

‘‘Administrative appeal’’ shall mean an appeal from a judgment of

the Superior Court concerning the appeal to that court from a decision

of any officer, board, commission or agency of the state or of any

political subdivision of the state.

‘‘Appellant’’ shall mean the party, or parties if an appeal is jointly

filed, taking the appeal.

‘‘Appellee’’ shall mean all other parties in the trial court at the time

of judgment, unless after judgment the matter was withdrawn as to

them or unless a motion for permission not to participate in the appeal

has been granted by the court.

’’Certificate of interested entities or individuals’’ is a certificate filed

in any civil appellate matter, excluding habeas corpus matters, by

counsel of record for a party that is an entity as defined in this rule.

The certificate shall list for that party: (1) any parent entities and (2)

all entities or individuals owning or controlling an interest of 10 percent

or more of that party. If there are no other interested entities or individu-

als, a certificate indicating that information is required. The certificate

shall also state whether the party knows of any direct or indirect

ownership, controlling or legal interest for that party that counsel of

record thinks could reasonably require a judge to disqualify himself

or herself under Rule 2.11 of the Code of Judicial Conduct.
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‘‘Counsel of record’’ shall include all attorneys and self-represented

parties appearing in the trial court at the time of the initial appellate

filing, unless an exception pursuant to Section 62-8applies, all attor-

neys and self-represented parties who filed the appellate matter, and

all attorneys and self-represented parties who file an appearance in

the appellate matter.

’’Entity’’ means any corporation, limited liability company, partner-

ship, limited liability partnership, firm or any association that is not a

governmental entity or its agencies.

‘‘Filed’’ shall mean the receipt by the appellate clerk of a paper or

document by electronic submission pursuant to Section 60-7. If an

exemption to electronic filing has been granted or if the electronic filing

requirements do not apply, filed shall mean receipt of the paper or

document by hand delivery, by first class mail or by express mail

delivered by the United States Postal Service or an equivalent commer-

cial service. If a document must be filed by a certain date under these

rules or under any statutory provision, the document must be received

by the appellate clerk by the close of business on that date; it is not

sufficient that a document be mailed by that date to the appellate clerk

unless a rule or statutory provision expressly so computes the time.

‘‘Issues’’ shall include claims of error, certified questions and ques-

tions reserved.

‘‘Motion’’ shall include applications and petitions, other than petitions

for certification. A preappeal motion is one that is filed prior to or

independent of an appeal.
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‘‘Paper’’ and ‘‘Document’’ shall include an electronic submission

that complies with the procedures and standards established by the

chief clerk of the appellate system under the direction of the administra-

tive judge of the appellate system and a paper or document created

in or converted to a digital format by the Judicial Branch.

‘‘Petition’’ does not include petitions for certification unless the con-

text clearly requires.

‘‘Record’’ shall include the case file, any decisions, documents,

transcripts, recordings and exhibits from the proceedings below, and,

in appeals from administrative agencies, the record returned to the

trial court by the administrative agency.

‘‘Requests’’ shall include correspondence and notices as permitted

by these rules.

‘‘Signature’’ shall be made upon entry of an attorney’s individual

juris number or a self-represented party’s user identification number

during the filing transaction, unless an exemption from the require-

ments of Section 60-7 (d) has been granted or applies.

‘‘Submission’’ shall mean a ‘‘paper’’ or a ‘‘document’’ and shall

include an electronic submission that complies with the procedures

and standards established by the chief clerk of the appellate system

under the direction of the administrative judge of the appellate system.

(For additional definitions, see Secs. 62-2 and 76-6.)

COMMENTARY: These amendments add definitions for ‘‘certificate

of interested entities or individuals’’ and ‘‘entity’’ in accordance with a

new filing intended to provide the Supreme and Appellate Courts with

information regarding individuals or entities that own or have certain

controlling or ownership interests in the business entities appearing

before those courts.
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CHAPTER 61

REMEDY BY APPEAL

Sec. 61-9. Decisions Subsequent to Filing of Appeal;

Amended Appeals

Should the trial court, subsequent to the filing of a pending appeal,

make a decision that the appellant desires to have reviewed, the

appellant shall file an amended appeal within twenty days from the

issuance of notice of the decision as provided for in Section 63-1.

The amended appeal shall be filed [in the same manner as an

original appeal pursuant to Section 63-3] in the pending appeal using

form JD-SC-033, along with a certification pursuant to Section 62-7.

No additional fee is required to be paid upon the filing of an

amended appeal.

Within ten days of filing the amended appeal, the appellant shall

file with the appellate clerk either a certificate stating that there are

no changes to the Section 63-4 papers filed with the original appeal or

any amendments to those papers. Any other party may file responsive

Section 63-4 papers within twenty days of the filing of the certificate

or the amendments.

If the original appeal is dismissed for lack of jurisdiction, any

amended appeal shall remain pending if it was filed from a judgment

or order from which an original appeal properly could have been filed.

After disposition of an appeal where no amended appeals related

to that appeal are pending, a subsequent appeal shall be filed as a

new appeal.

If an amended appeal is filed after the filing of the appellant’s brief

but before the filing of the appellee’s brief, the appellant may move
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for leave to file a supplemental brief. If an amended appeal is filed

after the filing of the appellee’s brief, either party may move for such

leave. In any event, the court may order that an amended appeal be

briefed or heard separately from the original appeal.

If the appellant files a subsequent appeal from a trial court decision

in a case where there is a pending appeal, the subsequent appeal

may be treated as an amended appeal, and, if it is treated as an

amended appeal, there will be no refund of the fees paid.

COMMENTARY: The purpose of this amendment is to more closely

conform the text of the rule to e-filing practice.

CHAPTER 62

CHIEF JUDGE, APPELLATE CLERK AND DOCKET: GENERAL

ADMINISTRATIVE MATTERS

Sec. 62-5. Changes in Parties

Any change in the parties to an action pending an appeal shall be

made in the court in which the appeal is pending. The appellate clerk

shall notify the clerk of the trial court of any change.

If any party to a civil action is an entity as defined in Section 60-4,

counsel of record shall include a certificate of interested entities or

individuals with any motion seeking a change in the parties filed with

the appellate clerk.

COMMENTARY: This amendment describes when a certificate of

interested entities or individuals is required to be filed.

CHAPTER 63

FILING THE APPEAL; WITHDRAWALS

Sec. 63-3. Filing of Appeal

All appeals shall be filed and all fees paid in accordance with the

provisions of Section 60-7 or 60-8. The appeal will be docketed upon
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filing but may be returned or rejected for noncompliance with the Rules

of Appellate Procedure.

The appellant must certify that a copy of the appeal form generated

at the time of electronic filing and bearing the assigned docket number

and electronic signature of the filer will immediately be delivered pursu-

ant to Section 62-7 (c) to all counsel of record and, in criminal and

habeas corpus matters, to the Office of the Chief State’s Attorney,

Appellate Bureau. The appellate clerk, upon receipt of the foregoing,

shall deliver a copy of the appeal form to the clerk of the [original]

trial court[, to the clerk of any trial courts to which the matter was

transferred, and to each party to the appeal]. In criminal and habeas

corpus matters, the appellate clerk shall deliver a copy of the appeal

form to the Office of the Chief State’s Attorney, Appellate Bureau, or

to the attorney general, as appropriate.

COMMENTARY: These amendments conform the rule to e-filing

practice and available technological capabilities. Notices from the

appellate clerk will replace the delivery of the copy of the appeal form

as required under the present rule.

Sec. 63-4. Additional Papers To Be Filed by Appellant and

Appellee Subsequent to the Filing of the Appeal

(Applicable to appeals filed on or after October 1, 2021.)

(a) Within ten days of filing an appeal, the appellant shall also file

with the appellate clerk the following:

(1) A preliminary statement of the issues intended for presentation

on appeal. If any appellee wishes to: (A) present for review alternative

grounds upon which the judgment may be affirmed; (B) present for

review adverse rulings or decisions of the court which should be consid-

ered on appeal in the event the appellant is awarded a new trial; or
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(C) claim that a new trial rather than a directed judgment should be

ordered if the appellant is successful on the appeal, that appellee shall

file a preliminary statement of issues within twenty days from the filing

of the appellant’s preliminary statement of the issues.

Whenever the failure to identify an issue in a preliminary statement

of issues prejudices an opposing party, the court may refuse to con-

sider such issue.

(2) A designation of the proposed contents of the clerk appendix

that is to be prepared by the appellate clerk under Section 68-2A

listing the specific documents docketed in the case file that the appel-

lant deems are necessary to include in the clerk appendix for purposes

of presenting the issues on appeal, including their dates of filing in

the proceedings below, and, if applicable, their number as listed on

the docket sheet. The appellant shall limit the designation to the docu-

ments referenced in Section 68-3A for inclusion in the clerk appendix.

If any other party disagrees with the inclusion of any documents desig-

nated by the appellant, or deems it necessary to include other docu-

ments docketed in the case file in the clerk appendix, that party may,

within seven days from the filing of the appellant’s designation of the

proposed contents of the clerk appendix, file its own designation of

the proposed contents of the clerk appendix.

(3) A certificate stating that no transcript is deemed necessary or

a transcript order confirmation from the official court reporter pursuant

to Section 63-8. If the appellant is to rely on any transcript delivered

prior to the filing of the appeal, the transcript order confirmation shall

indicate that an electronic version of a previously delivered transcript

has been ordered.
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If any other party deems any other parts of the transcript necessary

that were not ordered by the appellant, that party shall, within twenty

days of the filing of the appellant’s transcript papers, file a transcript

order confirmation for an order placed in compliance with Section 63-

8. If the order is for any transcript delivered prior to the filing of the

appeal, the transcript order confirmation shall indicate that an elec-

tronic version of a previously delivered transcript has been ordered.

(4) A docketing statement containing the following information to

the extent known or reasonably ascertainable by the appellant: (A)

the names and addresses of all parties to the appeal, and the names,

addresses, and e-mail addresses of trial and appellate counsel of

record[, and the names and addresses of all persons having a legal

interest in the cause on appeal sufficient to raise a substantial question

whether a judge should be disqualified from participating in the decision

on the case by virtue of that judge’s personal or financial interest in

any such persons]; (B) the case names and docket numbers of all

pending appeals to the Supreme Court or Appellate Court which arise

from substantially the same controversy as the cause on appeal, or

involve issues closely related to those presented by the appeal; (C)

whether a criminal protective order, civil protective order, or civil

restraining order was requested or issued during any of the underlying

proceedings; [(D) whether there were exhibits in the trial court and, if

so, whether the exhibits were physical, electronic or a combination

thereof;] and ([E]D) in criminal and habeas cases, the defendant’s or

petitioner’s conviction(s) and sentence(s) that are the subject of the

direct criminal or habeas appeal and whether the defendant or peti-

tioner is incarcerated. If additional information is or becomes known

to, or is reasonably ascertainable by the appellee, the appellee shall
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file a docketing statement supplementing the information required to

be provided by the appellant.

When an appellant or an appellee is aware that one or more appel-

lees have no interest in participating in the appeal, the appellant and

any other appellees may be relieved of the requirement of certifying

copies of filings to those appellees by designating the nonparticipating

appellee(s) in a section of the docketing statement named ‘‘Nonpartici-

pating Appellee(s).’’ This designation shall indicate that if no docketing

statement in disagreement is filed, subsequent filings will not be certi-

fied to those appellees.

If an appellee disagrees with the nonparticipating designation, that

appellee shall file a docketing statement indicating such disagreement

within twenty days of the filing of that designation. All documents filed

on or before the expiration of the time for an appellee to file a docketing

statement in disagreement as stated above shall be delivered pursuant

to Section 62-7 (b) to all counsel of record. If no docketing statement

in disagreement is filed, subsequent filings need not be certified to

nonparticipating appellees.

(5) In all noncriminal matters, except for matters exempt from a

preargument conference pursuant to Section 63-10, a preargument

conference statement.

(6) A constitutionality notice, in all noncriminal cases where the

constitutionality of a statute has been challenged. Said notice shall

identify the statute, the name and address of the party challenging it,

and whether the statute’s constitutionality was upheld by the trial court.

The appellate clerk shall deliver a copy of such notice to the attorney

general. This section does not apply to habeas corpus matters based

on criminal convictions, or to any case in which the attorney general
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is a party, has appeared on behalf of a party, or has filed an amicus

brief in proceedings prior to the appeal.

(7) In matters in which documents are under seal, conditionally or

otherwise, or limited as to disclosure, a notice identifying the time,

date, scope and duration of the sealing order with a copy of the order.

(See Section 77-2.)

(8) If an entity as defined in Section 60-4 is an appellant, counsel

of record for that entity shall file a certificate of interested entities or

individuals as defined in Section 60-4 in any civil appeal to assist the

appellate jurists in making an informed decision regarding possible

disqualification from the appeal. If an entity in a civil appeal is an

appellee, counsel of record for the entity shall file a certificate of

interested entities or individuals within twenty days of the filing of the

appellant’s preliminary statement of the issues. Counsel of record has

a continuing duty to amend the certificate of interested entities or

individuals during the pendency of the appeal if any changes occur.

(b) Except as otherwise provided, a party may as of right file amend-

ments to the preliminary statement of issues at any time until that

party’s brief is filed. Amendments to the docketing statement may be

filed at any time. Amendments to the transcript statement may be

made only with leave of the court. If leave to file such an amendment

is granted, the adverse party shall have the right to move for permission

to file a supplemental brief and for an extension of time. Amendments

to the preargument conference statement shall not be presented in

writing but may be presented orally at the preargument conference,

if one is held.
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(c) Failure to comply with this rule shall be deemed as sufficient

reason to schedule a case for sanctions under Section 85-3 or for

dismissal under Section 85-1.

COMMENTARY: The purpose of these amendments is to remove

subsection (a) (4) (D) in light of changes to how the appellate clerk

receives exhibits from the trial court and to describe when a certificate

of interested entities or individuals is required to be filed.

Sec. 63-10. Preargument Conferences

The chief justice or the chief judge or a designee may, in cases

deemed appropriate, direct that conferences of the parties be sched-

uled in advance of oral argument. All civil cases are eligible for preargu-

ment conferences except habeas corpus appeals, appeals involving

juvenile matters, including child protection appeals as defined in Sec-

tion 79a-1, summary process appeals, foreclosure appeals, and

appeals from the suspension of a motor vehicle license due to

operating under the influence of liquor or drugs.

In any exempt case, all parties appearing and participating in the

appeal may file a joint request for a preargument conference. In a

foreclosure case, the request for a preargument conference is sufficient

if jointly submitted by the owner of the equity and the foreclosing party.

In any exempt case, however, the chief justice or the chief judge or

a designee may, if deemed appropriate, order a preargument con-

ference.

The chief justice may designate a judge of the Superior Court,

a senior judge or a judge trial referee to preside at a preargument

conference. The scheduling of or attendance at a preargument confer-
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ence shall not affect the duty of the parties to adhere to the times set for

the filing of briefs. Failure of counsel of record to attend a preargument

conference may result in the imposition of sanctions under Section

85-2. Unless other arrangements have been approved in advance

by the [conference] presiding judge, parties shall be present at the

preargument conference site and available for consultation. When a

party against whom a claim is made is insured, an insurance adjuster

for such insurance company shall be available by telephone at the

time of such preargument conference unless the [conference] presid-

ing judge, in his or her discretion, requires the attendance of the

adjuster at the preargument conference. The preargument conference

proceedings shall not be brought to the attention of the court by the

presiding [officer] judge or any of the parties unless the preargument

conference results in a final disposition of the appeal.

The following matters may be considered:

(1) Possibility of settlement;

(2) Simplification of issues;

(3) Amendments to the preliminary statement of issues;

(4) Transfer to the Supreme Court;

(5) Timetable for the filing of briefs;

(6) En banc review; and

(7) Such other matters as the [conference] presiding judge shall

consider appropriate.

All matters scheduled for a preargument conference before a judge

trial referee are referred to that official by the chief court administrator

pursuant to General Statutes § 52-434a, which vests judge trial refer-
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ees with the same powers and jurisdiction as Superior Court judges

and senior judges, including the power to implement settlements by

opening and modifying judgments.

COMMENTARY: These amendments make technical changes to

the rule to refer to the presiding judge at the preargument conference

in a consistent manner.

CHAPTER 65

TRANSFER OF [CASES] MATTERS

COMMENTARY: This amendment was made for consistency.

Sec. 65-1. Transfer of [Cases] Matter by Supreme Court

[When, p]Pursuant to General Statutes § 51-199 (c), the Supreme

Court may [(1)] transfer[s to itself] a [cause in] matter to itself from

the Appellate Court[,] or [(2) transfers a cause or a class of causes]

from itself to the Appellate Court.[, the appellate clerk shall notify all

parties and the clerk of the trial court that the appeal has been trans-

ferred. A case so transferred shall be entered upon the docket of the

court to which it has been transferred. There shall be no fee on such

transfer. The appellate clerk may require the parties to take such steps

as may be necessary to make the appeal conform to the rules of the

court to which it has been transferred, for example, supply the court

with additional copies of the briefs and party appendices, if any.]

COMMENTARY: These amendments clarify existing appellate

practice.

(NEW) Sec. 65-1A. Transfer of Matter on Recommendation of

Appellate Court

If, at any time before the final determination of a matter, the Appellate

Court is of the opinion that the matter is appropriate for Supreme Court
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review, the Appellate Court may notify the Supreme Court of the

reasons why transfer is appropriate. The Supreme Court will then

determine if the matter will be transferred.

COMMENTARY: This new section clarifies existing appellate

practice.

Sec. 65-2. [Motion for] Party Motion to Transfer [from Appellate

Court to Supreme Court] Appeal, Writ of Error or Reservation

After the filing of an appeal, writ of error or reservation in the

Appellate Court, but in no event after [the case] it has been assigned

for hearing, any party may move for transfer to the Supreme Court.

The motion, addressed to the Supreme Court, shall specify, in accord-

ance with provisions of Section 66-2, the reasons why the party

believes that the Supreme Court should hear the [appeal] matter

directly. A copy of the memorandum of decision of the trial court, if

any, shall be attached to the motion. The filing of a motion for transfer

shall not stay proceedings in the Appellate Court.

[If, at any time before the final determination of an appeal, the

Appellate Court is of the opinion that the appeal is appropriate for

Supreme Court review, the Appellate Court may notify the Supreme

Court of the reasons why transfer is appropriate. If the Supreme Court

transfers the case to itself, the appellate clerk shall promptly notify

the parties. The appellate clerk may require the parties to take such

steps as may be necessary to make the appeal conform to the rules

of the court to which it has been transferred.]

COMMENTARY: These amendments clarify existing appellate

practice.
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Sec. 65-3. Transfer of Petition[s] for Review of Bail Order[s] from

Appellate Court to Supreme Court

Whenever a petition for review of an order of the Superior Court

concerning release is filed in the Appellate Court pursuant to General

Statutes § 54-63g in any case on appeal to the Supreme Court or

where the defendant could appeal to the Supreme Court if convicted,

such petition shall be transferred to the Supreme Court pursuant to

the exercise of the Supreme Court’s transfer jurisdiction under General

Statutes § 51-199 (c) for review of such order.

COMMENTARY: These amendments were made for consistency.

Sec. 65-4. Transfer of Matter[s] Brought to Wrong Court

Any [appeal or cause] matter brought to the Supreme Court or the

Appellate Court which is not properly within the jurisdiction of the court

to which it is brought shall not be dismissed for the reason that it was

brought to the wrong court but shall be transferred by the appellate

clerk to the court with jurisdiction and entered on its docket. Any timely

filed [appeal or cause] matter that is transferred shall be considered

timely filed in the appropriate court. [The appellate clerk shall notify

all parties and the clerk of the trial court that the appeal or cause has

been transferred. In the event that an appeal or cause is so transferred,

no additional fees will be due.]

COMMENTARY: These amendments clarify existing appellate

practice.

(NEW) Sec. 65-5. Proceedings after Transfer

The appellate clerk shall notify all parties and the clerk of the trial

court that a matter has been transferred. The transferred matter shall
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be entered upon the docket of the court to which it was transferred.

There shall be no fee on such transfer. The appellate clerk may require

the parties to take such steps as may be necessary to make the matter

conform to the rules of the court to which it has been transferred, for

example, supply the court with additional copies of briefs and party

appendices, if any.

COMMENTARY: This new section clarifies existing appellate prac-

tice and consolidates information previously contained in multiple

rules.

CHAPTER 66

MOTIONS AND OTHER PROCEDURES

Sec. 66-1. Extension of Time

(a) Motions to extend the time limit for filing an appeal shall be filed

with the clerk of the trial court. Except as otherwise provided in these

rules, the judge who tried the case may, for good cause shown, extend

the time limit provided for filing the appeal, except that such extension

shall be of no effect if the time within which the appeal must be filed

is set by statute and is a time limit that the legislature intended as a

limit on the subject matter jurisdiction of the court in which the appeal

is filed. In no event shall the trial judge extend the time for filing the

appeal to a date which is more than twenty days from the expiration

date of the appeal period. Where a motion for extension of the period

of time within which to appeal has been filed at least ten days before

expiration of the time limit sought to be extended, the party seeking

to appeal shall have no less than ten days from issuance of notice of

denial of the motion to file the appeal.
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(b) Motions to extend the time limit for filing any appellate document,

other than the appeal or a motion for review of a ruling concerning a

stay of execution pursuant to Section 61-14, shall be filed with the

appellate clerk. The motion shall set forth the reason for the requested

extension and shall be accompanied by a certification that complies

with Section 62-7. An attorney filing such a motion on a client’s behalf

shall also indicate that a copy of the motion has been delivered to

each of his or her clients who are parties to the appeal. The moving

party shall also include a statement as to whether the other parties

consent or object to the motion. A motion for extension of time to file

a brief must specify the current status of the brief or preparations

therefor, indicate the estimated date of completion, and, in criminal

cases, state whether the defendant is incarcerated as a result of the

proceeding in which the appeal has been filed.

(c) The appellate clerk is authorized to grant or to deny motions for

extension of time promptly upon their filing. Motions for extension of

time to complete any step necessary to prosecute or to defend the

appeal, to move for or to oppose a motion for reconsideration, or to

petition for or to oppose a petition for certification will not be granted

except for good cause. Claims of good cause shall be raised promptly

after the cause arises.

(d) An opposing party who objects to a motion for extension of time

filed pursuant to subsection (b) of this section shall file an objection

with reasons in support thereof with the appellate clerk within five days

from the filing of the motion. Parties that are exempt from electronic
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filing pursuant to Section 60-8 shall file the objection within ten days

from the filing of the motion.

(e) [A motion for extension of time shall be filed at least ten days

before the expiration of the time limit sought to be extended or, if the

cause for such extension arises during the ten day period, as soon

as reasonably possible after such cause has arisen.] No motion under

this rule shall be granted unless it is filed before the time limit sought

to be extended by such motion has expired.

(f) Any action by the trial judge pursuant to subsection (a) of this

section or the appellate clerk pursuant to subsection (c) of this section

is reviewable pursuant to Section 66-6.

COMMENTARY: The purpose of the amendment to subsection (d)

is to give parties who are exempt from e-filing, which includes incarcer-

ated self-represented litigants, an additional five days to object to a

motion for an extension of time. The amendment to subsection (e)

conforms the rule to what has been treated as mandatory.

Sec. 66-3. Motion Procedures and Filing

All motions, petitions, applications, memoranda of law, stipulations,

and oppositions shall be filed with the appellate clerk in accordance

with the provisions of Sections 60-7 and 60-8 and docketed upon

filing. The submission may be returned or rejected for noncompliance

with the Rules of Appellate Procedure. All papers shall contain a

certification that a copy has been delivered to each other counsel of

record in accordance with the provisions of Section 62-7.

No paper mentioned above shall be filed after expiration of the

time for its filing unless the filer demonstrates good cause for its
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untimeliness in a separate section captioned ‘‘good cause for late

filing.’’ No motion directed to the trial court that is required to be filed

with the appellate clerk shall be filed after expiration of the time for

its filing, except on separate written motion accompanied by the pro-

posed trial court motion and by consent of the Supreme or Appellate

Court. No amendment to any of the above mentioned papers shall be

filed except on written motion and by consent of the court.

Motions shall be typewritten and fully double spaced, and shall not

exceed three lines to the vertical inch or twenty-seven lines to the

page. Footnotes and block quotations may be single spaced. Only

the following two fonts, of 12 point or larger size, are approved for

use in motions: Arial and Univers. Each page of a motion, petition,

application, memorandum of law, stipulation and opposition shall have

as a minimum the following margins: top, 1 inch; left, 1 and 1/4 inch;

right, 1/2inch; and bottom, 1 inch.

Any preappeal motion, petition, application or opposition filed by an

entity as defined in Section 60-4 in a civil matter shall be accompanied

by a certificate of interested entities or individuals filed by counsel

of record.

COMMENTARY: This amendment describes when a certificate of

interested entities or individuals is required to be filed.

Sec. 66-5. Motion for Rectification; Motion for Articulation

A motion seeking corrections in the transcript or the trial court record

or seeking an articulation or further articulation of the decision of the

trial court shall be called a motion for rectification or a motion for

articulation, whichever is applicable. Any motion filed pursuant to this
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section shall state with particularity the relief sought and shall be filed

with the appellate clerk. Any other party may oppose the motion by

filing an opposition with the appellate clerk within ten days of the filing

of the motion for rectification or articulation. The trial court may, in its

discretion, require assistance from the parties in providing an articula-

tion. Such assistance may include, but is not limited to, provision of

copies of transcripts and exhibits.

The appellate clerk shall forward the motion for rectification or articu-

lation and the opposition, if any, to the trial judge who decided, or

presided over, the subject matter of the motion for rectification or

articulation for a decision on the motion. If any party requests it and

it is deemed necessary by the trial court, the trial court shall hold a

hearing at which arguments may be heard, evidence taken or a stipula-

tion of counsel received and approved. The trial court may make such

corrections or additions as are necessary for the proper presentation

of the issues. The clerk of the trial court shall list the decision on the

trial court docket and shall send notice of the court’s decision on the

motion to the appellate clerk, and the appellate clerk shall issue notice

of the decision to all counsel of record.

Nothing herein is intended to affect the existing practice with respect

to opening and correcting judgments and the records on which they are

based. The trial court shall file any such order changing the judgment

or the record with the appellate clerk.

Corrections or articulations made before the clerk appendix is pre-

pared shall be included in the clerk appendix. Corrections or articula-

tions made after the clerk appendix is prepared but before the appel-
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lant’s brief [and appendix are]is prepared shall be included in the

appellant’s party appendix. Corrections or articulations made after the

appellant’s brief [and appendix have]has been filed, but before the

appellee’s brief [and appendix have]has been filed, shall be included

in the appellee’s party appendix. [When corrections or articulations

are made after both parties’ briefs and appendices have been filed,

the appellant shall file the corrections or articulations as an addendum

to its appendix. Any addendum shall be filed within ten days after

issuance of notice of the trial court’s order correcting the record or

articulating the decision.]

The sole remedy of any party desiring the court having appellate

jurisdiction to review the trial court’s decision on the motion filed pursu-

ant to this section or any other correction or addition ordered by the

trial court during the pendency of the appeal shall be by motion for

review under Section 66-7.

Upon the filing of a timely motion pursuant to Section 66-1, the

appellate clerk may extend the time for filing briefs until after the trial

court has ruled on a motion made pursuant to this section or until a

motion for review under Section 66-7 is decided.

Any motion for rectification or articulation [shall be filed within thirty-

five days after the delivery of the last portion of the transcripts or, if

none, after the filing of the appeal, or, if no memorandum of decision

was filed before the filing of the appeal, after the filing of the memoran-

dum of decision. If the court, sua sponte, sets a different deadline

from that provided in Section 67-3 for filing the appellant’s brief, a

motion for rectification or articulation] shall be filed at least ten days
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prior to the deadline for filing the appellant’s brief, unless otherwise

ordered by the court. [The filing deadline may be extended for good

cause.] If a final order has been issued for the appellant’s brief, no

motion for rectification or articulation shall be filed without permission

of the court. No motion for rectification or articulation shall be filed

after the filing of the appellant’s brief except for good cause shown.

A motion for further articulation may be filed by any party within

twenty days after issuance of notice of the filing of an articulation by

the trial judge. A motion for extension of time to file a motion for

articulation shall be filed in accordance with Section 66-1.

COMMENTARY: These amendments make the rule consistent with

the recently enacted amendments regarding the preparation of the

clerk appendix and to reflect the current practice that, if a final order

has been issued for the appellant’s brief, the appellant must obtain

permission of the court before filing a motion for rectification or articu-

lation.

CHAPTER 67

BRIEFS

Sec. 67-4. The Appellant’s Brief; Contents and Organization

The appellant’s brief shall contain the following:

(a) A table of contents.

(b) A concise statement setting forth, in separately numbered para-

graphs, without detail or discussion, the principal issue or issues

involved in the appeal, with appropriate references to the page or

pages of the brief where the issue is discussed, pursuant to subsection

(e) hereof. Such statement shall be deemed in replacement of and

shall supersede the preliminary statement of issues.
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(c) A table of authorities cited in the brief, with references to the

page or pages of the brief where the citations to those authorities

appear. Citations shall be in the form provided in Section 67-11.

(d) A statement of the nature of the proceedings and of the facts

of the case bearing on the issues raised. The statement of facts shall

be in narrative form, shall be supported by appropriate references to

the page or pages of the transcript or to the document upon which

the party relies and shall not be unnecessarily detailed or voluminous.

(e) The argument, divided under appropriate headings into as many

parts as there are points to be presented, with appropriate references

to the statement of facts or to the page or pages of the transcript or

to the relevant document. The argument on each point shall include

a separate, brief statement of the standard of review the appellant

believes should be applied.

(1) When error is claimed in the trial court’s refusal to charge the

jury as requested, the party claiming such error shall include in the

brief of that party or the appendix thereto a verbatim statement of the

relevant portions of the charge as requested and as given by the court

and any relevant exceptions to the charge as given and shall recite

in narrative form any evidence which it is claimed would entitle that

party to the charge as requested, with appropriate references to the

page or pages of the transcript.

(2) When error is claimed in the charge to the jury, the brief or

appendix shall include a verbatim statement of all relevant portions

of the charge and all relevant exceptions to the charge. Unless essen-

tial to review of a claimed error, a verbatim statement of the entire
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charge to the jury should not be included in the brief or appendix.

Evidence relevant to the claimed error shall be recited in narrative

form with appropriate references to the page or pages of the transcript.

(3) When error is claimed in any evidentiary ruling in a court or jury

case, the brief or appendix shall include a verbatim statement of the

following: the question or offer of exhibit; the objection and the ground

on which it was based; the ground on which the evidence was claimed

to be admissible; the answer, if any; and the ruling.

(4) When error is claimed in any other ruling in a court or jury case,

the brief or appendix shall include the pertinent motion or pleading as

well as any other pertinent documents which are a part of the record

of the proceedings below.

(5) When the basis of an evidentiary or other ruling referred to in

subsection (e) (3) or (e) (4) cannot be understood without knowledge

of the evidence or proceeding which preceded or followed the ruling,

a brief narrative or verbatim statement of the evidence or proceeding

should be made. A verbatim excerpt from the transcript should not be

used if a narrative statement will suffice. When the same ruling is

repeated, the brief should contain only a single ruling unless the other

rulings are further illustrative of the rule which determined the action

of the trial court or establish the materiality or harmfulness of the error

claimed. The statement of rulings in the brief shall include appropriate

references to the page or pages of the transcript.

(f) A short conclusion stating the precise relief sought.

(g) The text of the pertinent portions of any constitutional provision,

statute, ordinance or regulation at issue or on which the appellant
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relies. Such text need not be included in the brief if it is included in

the appendix to the appellant’s brief.

(h) In appeals filed pursuant to Section 81-4, a statement identifying

the version of the land use regulations filed with the appellate clerk.

(i) In civil appeals filed by an entity as defined in Section 60-4,

counsel of record shall include a current certificate of interested entities

or individuals in the appellant’s brief.

([i] j) The appellant’s brief shall be organized in the following order:

if the appeal is in a civil matter and the appeal was filed by an entity,

a current certificate of interested entities or individuals as defined in

Section 60-4; table of contents; statement of issues; table of authorities;

if the appeal was filed pursuant to Section 81-4, statement identifying

version of land use regulations filed with the appellate clerk; statement

of facts; argument; conclusion and statement of relief requested; signa-

ture; and certification pursuant to Section 62-7.

COMMENTARY: These amendments describe when a certificate

of interested entities or individuals is required to be filed and dictate

the order in which such certificate is to appear in the appellant’s brief.

Sec. 67-5. The Appellee’s Brief; Contents and Organization

The brief of the appellee shall contain, in a form corresponding to

that stated in Section 67-4, the following:

(a) A table of contents.

(b) A counterstatement of any issue involved as to which the appellee

disagrees with the statement of the appellant or a statement of any

other grounds which were properly raised by an appellee under Section
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63-4. Such statement shall be deemed in replacement of and shall

supersede the preliminary statement of the issues.

(c) A table of authorities cited in the brief, with references to the

page or pages of the brief where the citations to those authorities

appear. Citations shall be in the form provided in Section 67-11.

(d) A counter statement of any fact as to which the appellee dis-

agrees with the statement of the appellant. The counter statement of

facts shall be in narrative form and shall be supported by appropriate

references to the page or pages of the transcript or to the relevant

document upon which the appellee relies. An appellee may not rely

on any fact unless it is set forth in the appellee’s counter statement

of facts or in the appellant’s statement of facts or is incorporated in

any brief of the parties in accordance with Section 67-4 (e) or with

subsection (e) hereof.

(e) The argument of the appellee, divided as provided in Section

67-4 (e). The argument on each point shall include a separate, brief

statement of the standard of review the appellee believes should be

applied. The argument may augment or take exception to the appel-

lant’s presentation of rulings or the charge by reference to any relevant

part of the court’s charge or any other evidence in narrative or verbatim

form which is relevant to such question, with appropriate references

to the statements of facts or to the page or pages of the transcript or

to the relevant document.

(f) Claims, if any, directed to any rulings or decisions of the trial

court adverse to the appellee. These shall be made in the manner

provided in Section 67-4 (e).
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(g) A short conclusion stating the precise relief sought.

(h) The text of the pertinent portions of any constitutional provision,

statute, ordinance or regulation at issue or on which the appellee

relies. Such text need not be included in the brief if it is included in the

appellant’s brief or appendix or in the appendix to the appellee’s brief.

(i) In appeals filed pursuant to Section 81-4, a statement as to

whether the appellee disputes the applicability of the version of the

land use regulations filed with the appellate clerk. If the appellee

disputes the applicability of such regulations, it shall set forth its basis

for maintaining that such regulations do not apply.

(j) If the appellee is an entity as defined in Section 60-4, counsel

of record shall include a current certificate of interested entities or

individuals in the appellee’s brief.

([j] k) The appellee’s brief shall be organized in the following order:

if the appeal in a civil matter was filed by an entity, a current certificate

of interested entities or individuals as defined in Section 60-4; table

of contents; statement of issues; table of authorities; statement of facts;

argument; conclusion and statement of relief requested; signature;

and certification pursuant to Section 62-7.

([k] l) When the appellee is also the cross appellant, the issues on

the cross appeal shall be briefed in accordance with Section 67-4. In

such a case, the briefs shall clearly label which sections of the brief

refer to the appeal and which refer to the cross appeal.

COMMENTARY: These amendments describe when a certificate

of interested entities or individuals is required to be filed and dictate

the order in which such certificate is to appear in the appellee’s brief.
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Sec. 67-7. The Amicus Curiae Brief

(Applicable to appeals filed before October 1, 2021.)

(a) A brief of an amicus curiae in cases before the court on the

merits may be filed only with the permission of the court. An application

for permission to appear as amicus curiae and to file a brief shall be

filed within twenty days after the filing of the brief of the party, if any,

whom the applicant intends to support, and if there is no such party,

then the application shall be filed no later than twenty days after the

filing of the appellee’s brief.

(b) The application shall state concisely the nature of the applicant’s

interest and the reasons why a brief of an amicus curiae should be

allowed. If the applicant in a civil appeal is an entity as defined in

Section 60-4, a certificate of interested entities or individuals shall be

attached to the application. The length of the brief shall not exceed

ten pages unless a specific request is made for a brief of more than

that length. The application shall conform to the requirements set forth

in Sections 66-2 and 66-3. The amicus application should specifically

set forth reasons to justify the filing of a brief in excess of ten pages.

A party in receipt of an application may, within ten days after the filing of

the application, file an objection concisely stating the reasons therefor.

(c) All briefs filed under this section shall comply with the applicable

provisions of this chapter and shall set forth the interest of the amicus

curiae. If the appeal is in a civil matter and the amicus curiae is an

entity as defined in Section 60-4, a certificate of interested entities or

individuals shall be included in the brief.

(d) An amicus curiae may argue orally only when a specific request

for such permission is granted by the court in which the appeal is

pending.
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(e) With the exception of briefs filed by the attorney general as

provided by this rule, all briefs shall indicate whether counsel for a

party wrote the brief in whole or in part and whether such counsel or

a party contributed to the cost of the preparation or submission of the

brief and shall identify those persons, other than the amicus curiae,

its members or its counsel, who made such monetary contribution.

The disclosure shall be made in the first footnote on the first page

of text.

(f) Except for habeas corpus matters based on criminal convictions,

if an appeal in a noncriminal matter involves an attack on the constitu-

tionality of a state statute, the attorney general may appear and file

a brief amicus curiae as of right. Any such appearance by the attorney

general shall be filed no later than the date on which the brief of the

party that the attorney general supports is filed, and the attorney

general’s brief will be due twenty days after the filing of the brief of

the party that the attorney general supports.

COMMENTARY: These amendments describe when a certificate

of interested entities or individuals is required to be filed and the

requirement that such a certificate shall be included in an amicus brief

filed in a civil matter.

Sec. 67-7A. The Amicus Curiae Electronic Brief

(Applicable to appeals filed on or after October 1, 2021.)

(a) A brief of an amicus curiae in cases before the court on the

merits may be filed only with the permission of the court unless Section

67-7A (f) applies. An application for permission to appear as amicus

curiae and to file a brief shall be filed within twenty days after the filing

of the brief of the party, if any, whom the applicant intends to support,

and if there is no such party, then the application shall be filed no

later than twenty days after the filing of the appellee’s brief.
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(b) The application shall state concisely the nature of the applicant’s

interest and the reasons why a brief of an amicus curiae should be

allowed. If the applicant in a civil appeal is an entity as defined in

Section 60-4, a certificate of interested entities or individuals shall be

attached to the application. The length of the brief shall not exceed

4000 words unless a specific request is made for a brief of more than

that length. The application shall conform to the requirements set forth

in Sections66-2 and 66-3. The amicus application should specifically

set forth reasons to justify the filing of a brief in excess of 4000 words.

A party in receipt of an application may, within ten days after the filing of

the application, file an objection concisely stating the reasons therefor.

(c) All briefs filed under this section shall comply with the applicable

provisions of this chapter and shall set forth the interest of the amicus

curiae. If the appeal is in a civil matter and the amicus curiae is an

entity as defined in Section 60-4, a certificate of interested entities or

individuals shall be included in the brief.

(d) An amicus curiae may argue orally only when a specific request

for such permission is granted by the court in which the appeal is

pending.

(e) With the exception of briefs filed by the attorney general as

provided by this rule, all briefs shall indicate whether counsel for a

party wrote the brief in whole or in part and whether such counsel or

a party contributed to the cost of the preparation or submission of the

brief and shall identify those persons, other than the amicus curiae,

its members or its counsel, who made such monetary contribution.

The disclosure shall be made in the first footnote on the first page

of text.
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(f) Except for habeas corpus matters based on criminal convictions,

if an appeal in a noncriminal matter involves an attack on the constitu-

tionality of a state statute, the attorney general may appear and file

a brief amicus curiae as of right. Any such appearance by the attorney

general shall be filed no later than the date on which the brief of the

party that the attorney general supports is filed, and the attorney

general’s brief will be due twenty days after the filing of the brief of

the party that the attorney general supports.

COMMENTARY: These amendments describe when a certificate

of interested entities or individuals is required to be filed and the

requirement that such a certificate shall be included in an amicus brief

filed in a civil matter.

CHAPTER 70

ARGUMENTS AND MEDIA COVERAGE OF

COURT PROCEEDINGS

Sec. 70-1. Oral Argument; Videoconferencing of Oral Argument

in Certain Cases

(a) Oral argument will be allowed as of right in all appeals except

as provided in subsection (b) of this rule.

(b) In civil cases where: (1) the dispositive issue or set of issues

has been recently authoritatively decided; or (2) the facts and legal

arguments are adequately presented in the briefs and the decisional

process would not be significantly aided by oral argument, notice will

be sent to counsel of record that the case will be decided on the

briefs and record only. This notice will be issued after all briefs and

appendices, if any, have been filed. Any party may file a request for

argument stating briefly the reasons why oral argument is appropriate

and shall do so within ten [seven] days of the issuance of the court’s
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notice. After receipt and consideration of such a request, the court

will either assign the case for oral argument or assign the case for

disposition without oral argument, as it deems appropriate.

(c) In matters involving incarcerated self-represented parties, oral

argument may be conducted by videoconference upon direction of

the court in its discretion.

COMMENTARY: The purpose of this amendment is to increase the

time from seven to ten days to file a request for oral argument following

the issuance of notice from the court that the case will be decided on

briefs and the record only.

Sec. 70-4. Time Allowed for Oral Argument; Who May Argue

Unless the court grants a request for additional time made before

oral argument begins, argument of any case shall not exceed [one-

half hour] thirty minutes on each side in the Supreme Court and twenty

minutes on each side in the Appellate Court. The time allowed may

be apportioned among counsel on the same side of a case as they

may choose. The court may terminate the argument whenever in its

judgment further argument is unnecessary.

Prior to the date assigned for hearing, counsel of record may file a

request with the appellate clerk to allow more than one counsel to

present oral argument for one party to the appeal.

In cases in which there is a firm appearance, or in which there

are multiple appearances for the same party, if an attorney from the

appearing firm or who already has an appearance wishes to argue

the appeal but is not identified as the arguing attorney on the brief,

the attorney who will be arguing the appeal shall file a letter notifying

the court of the change as soon as possible prior to argument.
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No argument shall be allowed any party who has not filed a brief

or who has not joined in the brief of another party.

COMMENTARY: The intent of these amendments is to clearly state

in the rules the different practices of the Supreme and Appellate Courts

with respect to the time allotted for oral arguments.

Sec. 70-9. Coverage of Court Proceedings by Cameras and Elec-

tronic Media

(a) The broadcasting, televising, recording or photographing of pro-

ceedings in the Supreme or Appellate Court by the media as defined

in Section 1-10A should be allowed unless the panel of jurists partially

or totally excludes coverage in the interests of the administration of

justice. [Except for those matters enumerated in subsection (c) of this

rule, all judicial courtroom proceedings in the Supreme and Appellate

Courts are presumed to be subject to coverage by cameras and elec-

tronic media.]

(b) Unless good cause is shown, any media or pool representative

who has been approved as media pursuant to Section 1-10A and

wishes to broadcast, televise, record or photograph a Supreme or

Appellate Court proceeding shall send an e-mail request for electronic

coverage to a person designated by the chief court administrator to

receive such requests at least three business days prior to the com-

mencement of the proceeding. Said designee shall promptly transmit

any such request to the panel of jurists assigned to hear the matter.

[(1) All such proceedings may be broadcast, televised, videotaped,

audio recorded or photographed unless: (A) the panel of jurists grants

a motion by a party or a victim in a case requesting the limitation or



Page 154PB April 26, 2022CONNECTICUT LAW JOURNAL

preclusion of such coverage, or (B) the panel of jurists, on its own

motion, limits or precludes such coverage. The right to permit or to

exclude coverage, whether partially or totally, at any time in the inter-

ests of the administration of justice shall remain with the panel of jurists.

(2) Any party or victim who desires to file a motion to limit or preclude

coverage shall do so not later than one week before the start of the

term for which the case is subject to being assigned, as indicated on

a docket pursuant to Section 69-1. The party or victim shall deliver a

copy of such motion to each counsel of record and to any other victim

in the case. The party or victim shall give notice to any such victim

by notifying the state’s attorney in a criminal case, the attorney or

guardian ad litem for a minor child in cases involving a minor victim

or child represented by an attorney or guardian ad litem, and to any

other victim or child by notifying the office of the victim advocate.

Endorsed on the motion shall be certification of such delivery. The

appellate clerk shall refer any such motion to the panel of jurists for

review as soon as the panel is determined. The panel of jurists may

consider a late motion to limit or preclude coverage. Prior to acting

on such motion, the panel of jurists shall provide any media outlet

expected to cover the proceeding an opportunity to respond in writing

to the motion.

(3) In acting on such motion or on its own motion, the panel of jurists

will apply the presumption that all judicial courtroom proceedings in

the Supreme and Appellate Courts are subject to coverage by cameras

and electronic media. In addition, it will be guided by the principles

that such coverage should be limited only if there is good cause to
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do so, there are no reasonable alternatives to such limitations, and

the limitation is no broader than necessary to protect the competing

interests at issue.

(4) In acting on such motion or its own motion, the panel of jurists

will conclude that the presumption in favor of coverage by cameras

and electronic media has been overcome only if it is satisfied that

good cause exists for a limitation or preclusion on coverage. If the

panel of jurists orders a limitation or preclusion on coverage, it will

provide a statement of its reasons. A statement may be written or

stated on the record in open court.]

(c) The right to permit or to exclude coverage, whether partially or

totally, shall remain with the panel of jurists.

[(c) (1)] (d) In any case involving: [The presumption in favor of

coverage shall not apply to cases involving:] [(A)] (1) sexual assault;

[(B)] (2) risk of injury to, or impairing the morals of, a child; [(C)] (3)

abuse or neglect of a child; [(D)] (4) termination of parental rights;

and [(E)] (5) contested questions of child custody or visitation, counsel

of record shall not disclose any information that would likely publicly

reveal the identity or location of the protected parties during the pro-

ceeding.

[(2) In cases to which the presumption in favor of coverage does

not apply, any person may request such coverage by filing a motion

not later than one week before the start of the term for which the case

is subject to being assigned, as indicated on the docket pursuant to

Section 69-1. The applicant shall deliver a copy of such written request

to each counsel of record and to any victim or child in the case. The
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applicant shall give notice to any such victim by notifying the state’s

attorney in a criminal case, the attorney or guardian ad litem for a

minor child in cases involving a minor victim or child represented by

an attorney or guardian ad litem, and to any other victim or child by

notifying the office of the victim advocate. Endorsed on the motion

shall be a certification of such delivery. The appellate clerk shall refer

any such motion to the panel of jurists for review as soon as the

panel is determined. The panel of jurists may consider a late motion

requesting coverage. Prior to acting on such motion, the panel of

jurists shall provide the parties, any such minor children and any

victims of the offense an opportunity to respond in writing to the motion.

The panel of jurists shall grant the motion only if it is satisfied that the

need for such coverage outweighs the privacy interests involved in

the case.

(d) The Supreme and Appellate Courts shall establish appropriate

protocols governing the number, location and use of all forms of cover-

age consistent with these rules.]

(e) If there are multiple requests to broadcast, televise, record or

photograph the same proceeding, the media representatives making

such requests must make pooling arrangements among themselves,

unless otherwise determined by the panel of jurists. The panel of

jurists shall not mediate any disputes among the media regarding

pooling arrangements.

[(e)] (f) As used in this rule, ‘‘panel of jurists’’ means the justices

or judges assigned to hear a particular case.
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COMMENTARY: The purpose of these amendments is to conform

the rule to the current practice before the Supreme Court, and to

instruct counsel of record not to disclose in certain cases the identity

or location of protected parties.

CHAPTER 72

WRITS OF ERROR

Sec. 72-1. Writs of Error; In General

(a) Writs of error for errors in matters of law only may be brought

from a final judgment of the Superior Court to the Appellate Court in

the following cases: (1) a decision binding on an aggrieved nonparty;

(2) a summary decision of criminal contempt; (3) a denial of transfer

of a small claims action to the regular docket; and (4) as otherwise

necessary or appropriate in aid of its jurisdiction and agreeable to the

usages and principles of law.

(b) No writ of error may be brought in any civil or criminal proceeding

for the correction of any error where (1) the error might have been

reviewed by process of appeal, or by way of certification, or (2) the

parties, by failure timely to seek a transfer or otherwise, have con-

sented to have the case determined by a court or tribunal from whose

judgment there is no right of appeal or opportunity for certification.

(c) If an entity as defined in Section 60-4 is a plaintiff in error or a

defendant in error, counsel for that entity shall file a certificate of

interested entities or individuals.

COMMENTARY: This amendment describes when a certificate of

interested entities or individuals is required to be filed.
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Sec. 72-3. Applicable Procedure

(a) The writ of error, if in proper form, shall be allowed and signed

by a judge or clerk of the court in which the judgment or decree was

rendered. The writ of error shall be presented for signature within

twenty days of the date notice of the judgment or decision complained

of is given but shall be signed by the judge or clerk even if not presented

in a timely manner. Failure without cause to present the writ of error

in a timely manner maybe a ground for dismissal of the writ of error

by the court having appellate jurisdiction.

(b) The writ of error shall be served and returned as other civil

process, except that the writ of error shall be served at least ten days

before the return day and shall be returned to the appellate clerk at

least one day before the return day. The return days are any Tuesday

not less than twelve nor more than thirty days after the writ of error

is signed by a judge or clerk of the court.

(c) The writ of error shall be deemed filed the day it is properly

returned to the appellate clerk. The plaintiff in error shall return the

writ of error to the appellate clerk by (1) complying with Section 60-7

or 60-8 by paying the required fee, submitting a signed application for

waiver of fees and the order of the trial court granting the fee waiver,

or certifying that no fees are required; (2) submitting the matter in

accordance with the provisions of Section 63-3; and (3) submitting

the allowed and signed writ of error and the signed marshal’s return

to the appellate clerk.

(d) An electronically filed writ of error will be docketed upon the

submission of the matter in accordance with Section 63-3 but will be
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rejected upon review by the appellate clerk if the plaintiff in error fails

to comply with Section 60-7 or to submit an allowed and signed writ

of error and the signed marshal’s return on the same business day

the matter is submitted in accordance with the provisions of Section

63-3. The writ of error may also be returned upon review by the

appellate clerk for noncompliance with the Rules of Appellate Proce-

dure. The appellate clerk shall forthwith give notice to all parties of

the filing of the writ of error.

(e) If the writ of error is brought against a judge of the Superior

Court to contest a summary decision of criminal contempt by that

judge, the defendant in error shall be the Superior Court. In all other

writs of error, the writ of error shall bear the caption of the underlying

action in which the judgment or decision was rendered. All parties to

the underlying action shall be served in accordance with chapter 8 of

these rules.

(f) Within ten [twenty] days of [after] filing a [the] writ of error, the

plaintiff in error shall file with the appellate clerk

(1) a certificate stating that no transcript is deemed necessary or a

transcript order confirmation from the official court reporter in compli-

ance with Section 63-4 (a). If any other party deems any other parts

of the transcript necessary that were not ordered by the plaintiff in

error, that party shall, within twenty days of the filing of the plaintiff in

error’s transcript papers, file a transcript order confirmation for an

order placed in compliance with Section 63-8 or 63-8A.

(2) A docketing statement in compliance with Section 63-4 (a). If

additional information is or becomes known to, or is reasonably ascer-
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tainable by the defendant in error, the defendant in error shall file a

docketing statement supplementing the information required to be

provided by the plaintiff in error.

(g) Within twenty days of filing a writ of error, the plaintiff in error

shall file with the appellate clerk such documents as are necessary

to present the claims of error made in the writ of error, including

pertinent pleadings, memoranda of decision and judgment file, accom-

panied by a certification that a copy thereof has been served on each

counsel of record in accordance with Section 62-7.

[(g) In the event a transcript is necessary, the plaintiff in error shall

follow the procedure set forth in Sections 63-8 and 63-8A.]

(h) Within ten days of the filing by the plaintiff in error of the docu-

ments referred to in subsection[s (f) and] (g) of this rule, the defendant

in error may file such additional documents as are necessary to defend

the action, accompanied by a certification that a copy thereof has been

served on each counsel of record in accordance with Section62-7.

(i) Answers or other pleas shall not be filed in response to any writ

of error.

(j) Briefing is in accordance with Section 67-1 et seq. in which the

rules applicable to appellants shall apply to plaintiffs in error, and the

rules applicable to appellees shall apply to defendants in error.

COMMENTARY: The purpose of these amendments is to require a

plaintiff in error to file a certificate regarding transcripts and a docketing

statement within ten days of filing a writ of error for consistency with

Section 63-4 (a) and to clarify that briefing is to be in accordance with

the rules applicable to appeals.
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CHAPTER 73

RESERVATIONS

Sec. 73-1. Reservation of Questions from the Superior Court to

the Supreme Court or Appellate Court; Contents of Reserva-

tion Request

(a) Counsel may jointly file with the Superior Court a request to

reserve questions of law for consideration by the Supreme Court or

Appellate Court. A reservation request shall set forth: (1) a stipulation

of the essential undisputed facts and a clear and full statement of the

question or questions upon which advice is desired; (2) a statement

of reasons why the resolution of the question by the appellate court

having jurisdiction would serve the interest of simplicity, directness

and judicial economy; and (3) whether the answers to the questions

will determine, or are reasonably certain to enter into the final determi-

nation of the case. All questions presented for advice shall be specific

and shall be phrased so as to require a Yes or No answer.

(b) Reservation requests may be brought only in those cases in

which an appeal could have been filed directly to the Supreme Court,

or to the Appellate Court, respectively, had judgment been rendered.

Reservations in cases where the proper court for the appeal cannot

be determined prior to judgment shall be filed directly to the

Supreme Court.

(c) If one of the parties to the reservation request in a civil matter

is an entity as defined in Section 60-4, the reservation request must

also include a certificate of interested entities or individuals filed by

counsel of record for that entity.
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COMMENTARY: This amendment describes when a certificate of

interested entities or individuals is required to be filed.

CHAPTER 77

PROCEDURES CONCERNING COURT CLOSURE AND SEALING

ORDERS OR ORDERS LIMITING THE DISCLOSURE OF FILES,

ADDIDAVITS, DOCUMENTS OR OTHER MATERIAL

Sec. 77-2. Sealing Orders; Treatment of Lodged Records

(a) When, by order of the trial court or by operation of statute, a

trial court file is sealed or is subject to limited disclosure, all filings

with the appellate clerk in that matter shall be treated similarly unless

otherwise ordered by the court having appellate jurisdiction. Any seal-

ing or limitation on disclosure ordered by the trial court or required by

operation of statute as to any affidavit, document or other material

filed in the trial court shall continue throughout the appellate process.

(b) If a party includes material in a brief or appendix that is sealed

or subject to limited disclosure, that party shall file a redacted brief

and appendix, if any, to be made available to the public, and an

unredacted brief and appendix, if any, to be made available to only

the parties and the court. Both the redacted and unredacted brief and

appendix shall be filed in accordance with the applicable provisions

of Section 67-2 or Section 67-2A, except that only one paper copy of

the redacted brief and appendix is required. Prior to filing, counsel of

record shall file a letter notifying the court that the briefs and appendices

will be filed pursuant to this subsection. This subsection shall not apply

to briefs or appendices filed in child protection matters pursuant to

Section 79a-6, or where the only redacted material are names or other
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personal identifying information that is prohibited from disclosure by

rule, statute, court order or case law.

([b] c) If a claim is raised on appeal challenging the denial of a

motion to seal or limit disclosure pursuant to Section 7-4B (d), a

lodged record shall remain conditionally under seal in the court having

appellate jurisdiction and shall be treated as an exhibit pursuant to

the provisions of Section 68-1.

COMMENTARY: The purpose of the new subsection (b) is to facili-

tate the process by which a party can file an unredacted appellate

brief when that party wishes to discuss matters that are subject to a

sealing order.

(NEW) CHAPTER 78b

REVIEW OF ORDERS DENYING APPLICATION FOR WAIVER

OF FEES TO COMMENCE A CIVIL ACTION OR A WRIT

OF HABEAS CORPUS

COMMENTARY: This new chapter would implement review by the

Appellate Court of an order denying an application for a fee waiver

for the commencement of a civil action or the filing of a petition for a

writ of habeas corpus, contingent on the General Assembly’s passing

of proposed legislation authorizing such review.

(NEW) Sec. 78b-1. Petition for Review of Order Denying Applica-

tion for Waiver of Fees to Commence a Civil Action or a Writ

of Habeas Corpus

Any person aggrieved by an order of the Superior Court denying

an application for waiver of the payment of a fee for filing an action

or the cost of service of process to commence a civil action or a writ
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of habeas corpus in the Superior Court may petition the Appellate

Court for review of such an order after a hearing pursuant to the

provisions of Section 8-2 (d) and a decision thereon.

Petitions for review of the denial of an application for waiver of the

payment of a fee for filing an action or the cost of service of process

to commence a civil action or writ of habeas corpus must conform to

the requirements for motions for review set forth in Section 66-6 and

are subject to transfer to the Supreme Court pursuant to Section 65-3.

COMMENTARY: This new section would implement review by the

Appellate Court of an order denying an application for a fee waiver

for the commencement of a civil action or the filing of a petition for a

writ of habeas corpus, contingent on the General Assembly’s passing

of proposed legislation authorizing such review.

CHAPTER 79a

APPEALS IN CHILD PROTECTION MATTERS

Sec. 79a-3. Filing of the Appeal

(a) General provisions

Appeals in child protection matters shall be filed in accordance with

the provisions of Section 63-3 and all required fees shall be paid in

accordance with Sections 60-7 and 60-8.

(b) Appeal by indigent party

If a trial attorney who has provided representation to an indigent

party through the Division of Public Defender Services declines to

pursue an appeal, that attorney shall ascertain that the indigent party

expressly wishes to appeal and obtain the indigent party’s current

address, e-mail address and telephone number. The trial attorney
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shall explain to the indigent party the appellate review process set

forth in this section. The trial attorney shall within twenty days of the

decision or judgment simultaneously file with the court before which

the matter was heard a motion for an additional twenty or forty day

extension of time to appeal pursuant to Section 79a-2 (a) and (e), a

sworn application signed by the indigent party for appointment of

appellate counsel and a waiver of fees, costs and expenses, including

the cost of an expedited transcript. If the court finds the indigent

party still to be indigent, the court shall not grant the application for

appointment of appellate counsel but shall first appoint an appellate

review attorney for the sole purpose of determining whether there is

any nonfrivolous ground on which to appeal. The trial attorney shall

immediately request an expedited transcript from an official court

reporter or court recording monitor in accordance with Section 79a-

5, the cost of which shall be paid for by the Division of Public

Defender Services.

Any party who is indigent who wishes to appeal and was not provided

with representation by the Division of Public Defender Services during

the proceeding which resulted in the decision or judgment from which

an appeal is being sought shall, within twenty days of the decision or

judgment, simultaneously file with the court before which the matter

was heard a motion for an additional twenty or forty day extension of

time to appeal pursuant to Section 79a-2 (a) and (e), a sworn applica-

tion signed by the indigent party for appointment of appellate counsel

and a waiver of fees, costs, and expenses, including the cost of an

expedited transcript. If the court finds the party to be indigent, the court
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shall not grant the application for appointment of appellate counsel

but shall first appoint an appellate review attorney for the sole purpose

of determining whether there is any nonfrivolous ground on which to

appeal. The indigent party shall immediately request an expedited

transcript from the official court reporter or court recording monitor in

accordance with Section 79a-5, the cost of which shall be paid for by

the Division of Public Defender Services.

(c) Review by the Division of Public Defender Services

(1) An appellate review attorney determining whether there is a

nonfrivolous ground for appeal shall file a limited ‘‘in addition to’’

appearance with the trial court for the purpose of that determination.

If the appellate review attorney determines that there is a nonfrivolous

ground on which to appeal, that attorney shall notify the court, and

the application for appellate counsel shall be granted by the court.

The appellate counsel so appointed shall file a limited ‘‘in addition to’’

appearance with the trial court for the purpose of prosecuting the

appeal and shall file the appeal in accordance with Section 63-3.

(2) In a child protection proceeding that has not resulted in the

termination of parental rights, if the appellate review attorney deter-

mines that there is no nonfrivolous ground on which to appeal, that

attorney shall promptly make this determination known to the indigent

party, the judicial authority and the Division of Public Defender Ser-

vices. The reviewing attorney shall inform the indigent party, by letter,

of his or her determination and of the balance of the time remaining

to file an appeal as a self-represented party or to secure counsel, who

may file an appearance to represent the indigent party on appeal at

the indigent party’s own expense. A copy of the letter shall be filed

with the clerk for juvenile matters forthwith.
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(3) In a termination of parental rights proceeding, if the appellate

review attorney determines that there is no nonfrivolous ground on

which to appeal, that attorney immediately shall file, underseal, a

motion for in-court review, which shall indicate that the appellate review

attorney has thoroughly reviewed the record for potential errors and

set forth the least meritless grounds that might arguably support an

appeal and the factual and legal bases for the conclusion that an

appeal would be frivolous. Simultaneous with the filing of the motion

for in-court review, the appellate review attorney shall provide a copy

of such motion to the indigent party seeking to appeal and shall serve

counsel of record and the Division of Public Defender Services with

a written notice that a motion for an in-court review by the appellate

review attorney has been filed, but shall not serve counsel of record

or the Division of Public Defender Services with a copy of the motion

or any supporting documentation. The clerk for juvenile matters shall

schedule a hearing on the motion for in-court review with the presiding

judge or other judge designated to hear the motion within ten days of

the date of its filing.

(4) Unless the presiding judge was also the trial judge or is unavail-

able, the presiding judge shall conduct a nonevidentiary hearing to

fully examine the motion for an in-court review and any argument or

response by the indigent party, together with any relevant portions of

the record. The presiding judge shall afford the indigent party an

adequate opportunity to bring to the court’s attention what he or she

believes are appealable issues. In his or her discretion, such judge

may require briefing. The hearing shall be closed except that the

appellate review attorney and the indigent party shall attend. If the

indigent party cannot attend the hearing for good cause shown, he or
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she may file, under seal, a written response to the motion for an

in-court review prior to the date of the hearing. Absent compelling

circumstances, the hearing shall not be continued if the indigent party

does not appear.

(A) If, after the in-court review, the presiding judge independently

concludes that any appeal would be frivolous, such judge, within four-

teen days of the date of the hearing, shall issue a decision, either

written or oral, denying the indigent party’s application for appellate

counsel and setting forth the basis for his or her finding that an appeal

would be frivolous. Any written or transcribed oral decision of the

presiding judge shall be filed under seal. The presiding judge also

shall order the appellate review attorney to inform the indigent party,

by letter, of the decision and to provide a copy of the decision to the

indigent party. The appellate review attorney shall also advise the

indigent party of the balance of the time remaining to file a motion for

review and/or an appeal as a self-represented party or to secure

counsel who may file an appearance to represent the indigent party

for purposes of filing a motion for review and/or an appeal at the

indigent party’s own expense. A copy of the letter shall be filed with

the clerk for juvenile matters forthwith. An indigent party may seek

review of a denial of an application for appointment of appellate counsel

on the basis of a finding by the presiding judge that any appeal would

be frivolous solely by filing, under seal, a motion for review pursuant

to Section 79a-2 (d). The Appellate Court shall expeditiously consider

any such motion for review.

(B) If, after the in-court review, the presiding judge concludes that

the indigent party’s appeal is not frivolous, such judge shall grant the

application for appointment of appellate counsel.
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(5) Any presiding judge who also was the trial judge or is unavailable

shall refer a motion for in-court review filed by an appellate review

attorney to the chief administrative judge for juvenile matters for assign-

ment to another judicial authority. If such presiding judge is also the

chief administrative judge for juvenile matters, then the motion for in-

court review shall be referred by the presiding judge to the administra-

tive judge in the judicial district where the juvenile court hearing the

motion for in-court review is located for assignment to another judi-

cial authority.

(d) Duties of clerk for juvenile matters for cases on appeal

The appellate clerk shall send notice to the clerk for juvenile matters

and to the clerk of any trial court to which the matter was transferred

that an appeal has been filed. Upon receipt of such notice, the clerk

for juvenile matters shall send a copy of the appeal form and the case

information form to the Commissioner of Children and Families, to the

petitioner upon whose application the proceedings in the Superior

Court were instituted, unless such party is the appellant, to any person

or agency having custody of any child who is a subject of the proceed-

ing, to the Division of Public Defender Services, and to all other inter-

ested persons; and if the addresses of any such persons do not appear

of record, the clerk for juvenile matters shall call the matter to the

attention of a judge of the Superior Court, who shall make such an

order of notice as such judge deems advisable.

COMMENTARY: This amendment is in response to In re Taijha

H.B., 333 Conn. 297 (2019), in which the court indicated that an

indigent party who did not have appointed counsel at trial and who
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applies for the appointment of appellate counsel is entitled to an appel-

late review attorney for the purpose of determining whether there is

a nonfrivolous ground on which to appeal.

Sec. 79a-9. Oral Argument

(a) Oral argument will be allowed as of right except as provided in

subsection (b) of this rule.

(b) In child protection appeals as defined by Section 79a-1 where (1)

the dispositive issue or set of issues has been recently authoritatively

decided, or (2) the facts and legal arguments are adequately presented

in the briefs and the decisional process would not be significantly

aided by oral argument, notice will be sent to counsel of record that

the case will be decided on the briefs and record only. This notice will

be issued after all briefs and appendices have been filed. Any party

may file a request for argument stating briefly the reasons why oral

argument is appropriate and shall do so within ten [seven] days of

the issuance of the court’s notice. After receipt and consideration of

such a request, the court will either assign the case for oral argument

or assign the case for disposition without oral argument, as it

deems appropriate.

(c) In matters involving incarcerated self-represented parties, oral

argument may be conducted by videoconference upon direction of

the court in its discretion.

COMMENTARY: The purpose of this amendment is to increase the

time from seven to ten days to file a request for oral argument following

the issuance of notice from the court that the case will be decided on

briefs and the record only.
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CHAPTER 81

APPEALS TO APPELLATE COURT BY CERTIFICATION FOR

REVIEW IN ACCORDANCE WITH GENERAL STATUTES

CHAPTERS 124 AND 440

Sec. 81-2. Form of Petition

(a) A petition for certification shall contain the following sections in

the order indicated here:

(1) A statement of the questions presented for review, expressed

in the terms and circumstances of the case but without unneces-

sary detail.

(2) A statement of the basis for certification identifying the specific

reasons why the Appellate Court should allow the extraordinary relief

of certification. These reasons may include but are not limited to

the following:

(A) The court below has decided a question of substance not thereto-

fore determined by the Supreme Court or the Appellate Court or has

decided it in a way probably not in accord with applicable decisions

of the Supreme Court or the Appellate Court.

(B) The decision under review is in conflict with other decisions of

the court below.

(C) The court below has so far departed from the accepted and

usual course of judicial proceedings, or has so far sanctioned such a

departure by any other court, as to call for an exercise of the Appellate

Court’s supervision.

(D) A question of great public importance is involved.

(3) A summary of the case containing the facts material to the

consideration of the questions presented, reciting the disposition of

the matter in the trial court, and describing specifically how the trial

court decided the questions presented for review in the petition.



Page 172PB April 26, 2022CONNECTICUT LAW JOURNAL

(4) A concise argument amplifying the reasons relied upon to support

the petition. No separate memorandum of law in support of the petition

will be accepted by the appellate clerk.

(5) An appendix containing a table of contents, the operative com-

plaint, all briefs filed by all parties, the opinion or order of the trial court

sought to be reviewed, a copy of the order on any motion, other than

a motion for extension of time, which would stay or extend the time

period for filing the petition, and a list of all parties to the appeal in

the trial court with the names, addresses, telephone numbers, e-mail

addresses, and, if applicable, the juris numbers of their counsel. If a

petitioner in a civil matter is an entity as defined in Section 60-4,

counsel of record must also provide a certificate of interested entities

or individuals in the appendix. The appendix shall be paginated sepa-

rately from the petition with consecutively numbered pages preceded

by the letter ‘‘A.’’

(b) The petition shall not exceed ten pages in length, exclusive of

the appendix, except with special permission of the appellate clerk.

The petition shall be typewritten and fully double spaced, and shall

not exceed three lines to the vertical inch or twenty-seven lines to the

page. Footnotes and block quotations may be single spaced. Only

the following two fonts, of 12 point or larger size, are approved for

use in petitions: Arial and Univers. Each page of a petition shall have

as a minimum the following margins: top, 1 inch; left, 1 and 1/4 inch;

right, 1/2 inch; and bottom, 1 inch.

COMMENTARY: The amendments to this section clarify that, insofar

as orders are not issued in connection with motions for extensions of



April 26, 2022 Page 173PBCONNECTICUT LAW JOURNAL

time, those motions are exempt from the rule, and also describe when

a certificate of interested entities or individuals is required to be filed.

Sec. 81-3. Statement in Opposition to Petition

(a) Within ten days of the filing of the petition, any party may file a

statement in opposition with the appellate clerk stating the reasons why

certification should not be granted. The statement shall be presented

in a manner which is responsive, in form and content, to the petition

it opposes. The statement in opposition shall not exceed ten pages

in length, except with special permission of the appellate clerk. The

statement in opposition shall be typewritten and fully double spaced

and shall not exceed three lines to the vertical inch or twenty-seven

lines to the page. Footnotes and block quotations may be single

spaced. Only the following two fonts, of 12 point or larger size, are

approved for use in the statement in opposition: Arial and Univers.

Each page of a statement in opposition to a petition shall have as a

minimum the following margins: top, 1 inch; left, 1 and 1/4inch; right,

1/2 inch; and bottom, 1 inch.

No separate memorandum of law in support of the statement in

opposition will be accepted by the appellate clerk.

(b) The statement in opposition shall be delivered in the manner

set forth in Section 62-7.

(c) No motion to dismiss a petition for certification will be accepted

by the appellate clerk. Any objection to the jurisdiction of the court to

entertain the petition shall be included in the statement in opposition.

(d) If the party in a civil matter filing the opposition is an entity as

defined in Section 60-4, a certificate of interested entities or individuals

shall be attached to the opposition.
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COMMENTARY: This amendment describes when a certificate of

interested entities or individuals is required to be filed.

CHAPTER 82

CERTIFIED QUESTIONS TO OR FROM COURTS OF

OTHER JURISDICTIONS

Sec. 82-3. Contents of Certification Request

A certification request shall set forth: (1) The questions of law to be

answered; (2) a finding or stipulation approved by the court setting

forth all facts relevant to answering the questions certified and showing

fully the nature of the controversy in which the questions arose; (3)

that the receiving court may reformulate the questions; and (4) the

names and addresses of counsel of record.

The questions presented should be such as will be determinative

of the case, and it must appear that their present determination would

be in the interest of simplicity, directness and economy of judicial

action.

All questions presented shall be specific and shall be phrased so

as to require a Yes or No answer, wherever possible.

If one of the parties to the certification request in a civil matter is

an entity as defined in Section 60-4, the certification request must

also include a certificate of interested entities or individuals filed by

counsel of record for that entity.

COMMENTARY: This amendment describes when a certificate of

interested entities or individuals is required to be filed.
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CHAPTER 83

CERTIFICATION PURSUANT TO GENERAL STATUTES

§ 52-265a IN CASES OF SUBSTANTIAL

PUBLIC INTEREST

Sec. 83-1. Application; In General

Within two weeks of the issuance of an order or decision of the

Superior Court involving a matter of substantial public interest pursuant

to General Statutes § 52-265a, any party may file an application for

certification by the chief justice. The application for certification shall

contain: (1) the question of law on which the appeal is to be based;

(2) a description of the substantial public interest that is alleged to be

involved; (3) an explanation as to why delay may work a substantial

injustice; and (4) an appendix with: (A) the decision or order of the

Superior Court sought to be appealed and (B) a list of all parties to

the case in the Superior Court with the names, addresses, telephone

numbers, e-mail addresses and, if applicable, the juris numbers of

their counsel. If the party in a civil matter is an entity as defined in

Section 60-4, counsel of record must also provide a certificate of

interested entities or individuals in the appendix.

Using an expeditious delivery method such as overnight mail or

facsimile or other electronic medium, in addition to the certification

requirements of Section 62-7, the party submitting the application shall

also notify the trial judge and the clerk of the trial court that rendered

the decision sought to be appealed.

COMMENTARY: This amendment describes when a certificate of

interested entities or individuals is required to be filed.
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CHAPTER 84

APPEALS TO SUPREME COURT BY CERTIFICATION

FOR REVIEW

Sec. 84-5. Form of Petition

(a) A petition for certification shall contain the following sections in

the order indicated here:

(1) A brief introduction providing context for the statement of the

questions presented for review.

(2) A statement of the questions presented for review, expressed

in the terms and circumstances of the case but without unnecessary

detail. The Supreme Court will ordinarily consider only those questions

squarely raised, subject to any limitation in the order granting certifi-

cation.

(3) A brief history of the case containing the facts material to the

consideration of the questions presented, including the disposition of

the matter in the Appellate Court, and if applicable, a specific descrip-

tion of how the Appellate Court decided the questions presented for

review in the petition.

(4) A concise argument expanding on the bases for certification, as

presented in Section 84-2, and explaining why the Supreme Court

should allow the extraordinary relief of certification. No separate mem-

orandum of law in support of the petition will be accepted by the

appellate clerk.

(5) An appendix, which shall be paginated separately from the peti-

tion with consecutively numbered pages preceded by the letter ‘‘A,’’

containing:

(A) a table of contents,

(B) the opinion, preferably as published in the Connecticut Law

Journal, or order of the Appellate Court sought to be reviewed,
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(C) if the opinion or order of the Appellate Court was per curiam or

a summary affirmance or dismissal, a copy of the trial court’s memoran-

dum of decision that was entered in connection with the claim raised

by the petitioner before the Appellate Court, or, if no memorandum

was filed, a copy of the trial court’s ruling on the matter,

(D) a copy of the order on any motion, other than a motion for

extension of time, which would stay or extend the time period for filing

the petition,

(E) a list of all parties to the appeal in the Appellate Court with

the names, addresses, telephone numbers, e-mail addresses, and, if

applicable, the juris numbers of their trial and appellate counsel. If

one of the parties in a civil action is an entity as defined in Section

60-4, counsel of record must also provide a certificate of interested

entities or individuals.

(b) The petition shall not exceed ten pages in length, exclusive of

the appendix, except with special permission of the appellate clerk.

The petition shall be typewritten and fully double spaced, and shall

not exceed three lines to the vertical inch or twenty-seven lines to the

page. Footnotes and block quotations may be single spaced. Only

the following two fonts, of 12 point or larger size, are approved for

use in petitions: Arial and Univers. Each page of a petition shall have

as a minimum the following margins: top, 1 inch; left, 1 and 1/4 inches;

right, 1/2 inch; and bottom, 1 inch.

COMMENTARY: The amendments to this section express the pref-

erence of the justices of the Supreme Court for the version of the

Appellate Court opinion published in the Connecticut Law Journal,

clarify that, insofar as orders are not issued in connection with motions
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for extensions of time, those motions are exempt from the rule, and

describe when a certificate of interested entities or individuals is

required to be filed.

Sec. 84-6. Statement in Opposition to Petition

(a) Within ten days of the filing of the petition, any party may file a

statement in opposition to the petition with the appellate clerk. The

statement in opposition shall disclose any reasons why certification

should not be granted by the Supreme Court and shall be presented

in a manner which is responsive, in form and content, to the petition

it opposes. The statement in opposition shall not exceed ten pages

in length except with special permission of the appellate clerk.

The statement in opposition shall be typewritten and fully double

spaced and shall not exceed three lines to the vertical inch or twenty-

seven lines to the page. Footnotes and block quotations may be single

spaced. Only the following two fonts, of 12 point or larger size, are

approved for use in the statement in opposition: Arial and Univers.

Each page of a statement in opposition to a petition shall have as a

minimum the following margins: top, 1 inch; left, 1 and 1/4 inch; right,

1/2 inch; and bottom, 1 inch. No separate memorandum of law in

support of the statement in opposition will be accepted by the appel-

late clerk.

(b) The statement in opposition shall be delivered in the manner

set forth in Section 62-7.

(c) No motion to dismiss a petition for certification will be accepted

by the appellate clerk. Any objection to the jurisdiction of the court to

entertain the petition shall be included in the statement in opposition.
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(d) If the party filing the opposition in a civil action is an entity as

defined in Section 60-4, a certificate of interested entities or individuals

shall be attached to the opposition.

COMMENTARY: This amendment describes when a certificate of

interested entities or individuals is required to be filed.

(NEW) Sec. 84-10A. Record

Those portions of the record for the appeal to the Appellate Court

relevant to the issue certified by the Supreme Court shall be included

in the clerk appendix, which shall be prepared and distributed in accord-

ance with Section 68-2 et seq. In addition, the clerk appendix shall

include the order granting certification, the opinion or order of the

Appellate Court under review and, to the extent the appellate clerk

deems appropriate, any papers subsequently filed pursuant to Section

84-11.

COMMENTARY: This new section details what constitutes the

record in an appeal to the Supreme Court following the granting of a

petition for certification to appeal.

Sec. 84-11. Papers To Be Filed by Appellant and Appellee in an

Appeal After Certification

(a) Within ten days of filing the appeal, the appellant shall also file

a docketing statement pursuant to Section 63-4 (a) (4) and a designa-

tion of the proposed contents of the clerk appendix pursuant to Section

63-4 (a) (2). The parties shall not file other Section 63-4 papers on a

certified appeal without permission of the Supreme Court.

([a]b) [Upon the granting of certification,] Within ten days of the filing

of the appeal, the appellee may [present for review] file a statement
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of alternative grounds for affirmance or adverse rulings or decisions

to be considered in the event of a new trial, [upon which the judgment

may be affirmed provided those grounds were raised and briefed in

the Appellate Court. Any party to the appeal may also present for

review adverse rulings or decisions which should be considered on

the appeal in the event of a new trial,] provided that such party has

raised such claims in the Appellate Court. If such alternative grounds

for [affirmation] affirmance or adverse rulings or decisions to be consid-

ered in the event of a new trial were not raised in the Appellate Court,

the party seeking to raise them in the Supreme Court must move for

special permission to do so prior to the filing of that party’s brief. Such

permission will be granted only in exceptional cases where the interests

of justice so require.

([b]c) Any party may also present for review any claim that the relief

afforded by the Appellate Court in its judgment should be modified,

provided such claim was raised in the Appellate Court either in such

party’s brief or upon a motion for reconsideration.

[(c) Any party desiring to present alternative grounds for affirmance,

adverse rulings or decisions in the event of a new trial or a claim

concerning the relief ordered by the Appellate Court shall file a state-

ment thereof within fourteen days from the date the certified appeal

is filed in accordance with Section 84-9.

(d) Except for a docketing statement, parties shall not file other

Section 63-4 papers on a certified appeal without permission of the

Supreme Court.]

COMMENTARY: These amendments clarify the papers to be filed

upon the granting of a petition for certification to appeal by the

Supreme Court.
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NOTICES

Appointment of Trustee

Pursuant to Practice Book § 2-64, on March 17, 2022 in docket number HHD-
CV22-6152062-S Attorney Tiana Hercules (Juris #430562), of the Sills Law Firm,
645 Farmington Ave., 3rd Floor, Hartford, Connecticut, is appointed as Trustee to
inventory the late Attorney Casper D. Johnson’s (Juris #305946) files, secure his
IOLTA account, secure safe deposit box, take and review the office mail, and take
such action as seems indicated to protect the interests of Attorney Johnson’s clients
and to provide an accounting to the Court.

Susan Quinn Cobb
Presiding Judge

NOTICE OF REINSTATEMENT OF ATTORNEY

Pursuant to Practice Book Section 2-54, notice is hereby given that on April 12,
2022, ATTORNEY JEFFREY L. WEISMAN, Juris Number 411811, was REIN-
STATED to the practice of law with the conditions set forth in UWY-CV13-
6018366-S, Chief Disciplinary Counsel v. Jeffrey L. Weisman at Docket Entry #150.

SALVATORE C. AGATI
ANNA M. FICETO

FRANK A. IANNOTTI
Judges


	master_8343
	titles_cru
	cr343_8343
	titles_oru
	ord343_8343
	cum_cru
	titles_apu211
	ap211_8343
	titles_mdu
	md211_8343
	cum_apu211
	titles_apu
	ap212_8343
	cum_apu212
	PBLJ_8343
	pblj_8343
	pblj_999u

	misc_8343
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page

