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STATE OF CONNECTICUT v. HAJI
JHMALAH BISCHOFF

(SC 20302)

Robinson, C. J., and McDonald, D’Auria,
Kahn, Ecker and Keller, Js.

Syllabus

Pursuant to statute (§ 54-194), ‘‘[t]he repeal of any statute defining or pre-
scribing the punishment for any crime shall not affect any pending
prosecutions or any existing liability to prosecution and punishment
therefor, unless expressly provided in the repealing statute that such
repeal shall have that effect.’’

Pursuant further to statute (§ 1-1 (t)), ‘‘[t]he repeal of an act shall not affect
the punishment, penalty or forfeiture incurred before the repeal takes
effect . . . .’’

The defendant was convicted of and sentenced to an effective term of
incarceration of five years for possession of narcotics, among other
crimes, in connection with events that occurred in 2014. After the defen-
dant’s arrest but prior to his conviction in 2016, the legislature amended
the statute (§ 21a-279) under which the defendant was convicted, effec-
tive October 1, 2015, by changing possession of narcotics from a class
D felony with a maximum sentence of seven years of imprisonment
to a class A misdemeanor with a maximum sentence of one year of
imprisonment. After the defendant unsuccessfully appealed from the
judgment of conviction, he filed a motion to correct an illegal sentence,
arguing, inter alia, that the legislature had intended its 2015 amendment
to § 21a-279 to apply retroactively. The trial court dismissed the motion
to correct, and the defendant appealed to the Appellate Court, which
directed the trial court to deny rather than to dismiss the defendant’s
motion, concluding, inter alia, that the 2015 amendment did not apply
retroactively. On the granting of certification, the defendant appealed
to this court. Held:

1. The Appellate Court correctly determined that the defendant was properly
sentenced in accordance with the version of § 21a-279 that was in effect
when he committed the crimes of which he was convicted: this court
has interpreted §§ 54-194 and 1-1 (t) to embody a presumption that
changes to criminal statutes prescribing or defining punishment apply
prospectively only, unless the statute expressly states otherwise, the
plain language of the 2015 amendment did not indicate that it was to
apply retroactively, and, contrary to the defendant’s claim, the legislature
did not intend to exclude ameliorative changes to sentencing schemes
from the presumption against retroactivity derived from §§ 54-194 and
1-1 (t); moreover, because the legislature was aware that this court has
interpreted §§ 54-194 and 1-1 (t) as requiring an explicit expression of
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intent regarding retroactivity to overcome this presumption, the legisla-
ture’s silence regarding retroactivity in the 2015 amendment was evi-
dence of an intent that it have prospective application only; furthermore,
the defendant could not prevail on his claim that prospective only appli-
cation of the 2015 amendment would lead to an absurd and unworkable
result on the basis that the 2015 amendment was meant to implement
a 2015 budget bill that the legislature anticipated would result in fiscal
savings for the Department of Correction, as nothing in the language
of the budget bill or its legislative history referenced the 2015 amendment
or the fiscal savings that would be realized from the 2015 amendment.

2. This court declined the defendant’s invitation to adopt the amelioration
doctrine, which provides that amendments to statutes that lessen their
penalties are applied retroactively, and to overrule State v. Kalil (314
Conn. 529), which recently rejected the applicability of that doctrine:
Kalil thoroughly considered whether to adopt the amelioration doctrine
only six years ago and was based on approximately 100 years of prece-
dent during which time the legislature took no action to suggest any
disagreement with this court’s interpretation and application of §§ 54-
194 and 1-1 (t); moreover, this court’s analysis in Kalil was consistent
with this court’s analysis of the defendant’s claim regarding the retroac-
tivity of the 2015 amendment to § 21a-279, demonstrating that there
were no conflicts or difficulties in applying the holding of Kalil.

(One justice concurring separately)

Argued September 11, 2020—officially released January 15, 2021*

Procedural History

Substitute information charging the defendant with
two counts each of the crimes of possession of narcotics
with intent to sell by a person who is not drug-depen-
dent, possession of narcotics with intent to sell and
possession of narcotics, and with one count of the crime
of possession of less than four ounces of a cannabis-
type substance, brought to the Superior Court in the
judicial district of Fairfield, geographical area number
two, and tried to the jury before Dennis, J.; verdict and
judgment of guilty of one count of possession of less
than four ounces of a cannabis-type substance and of
two counts of possession of narcotics, from which the
defendant appealed to the Appellate Court, Sheldon,
Elgo and Bright, Js., which affirmed the judgment;
thereafter, this court denied the defendant’s petition for

* January 15, 2021, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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certification to appeal; subsequently the court, Doyle,
J., dismissed the defendant’s motion to correct an illegal
sentence, and the defendant appealed to the Appellate
Court, DiPentima, C. J., and Lavine and Harper, Js.,
which reversed the trial court’s denial of the motion to
correct an illegal sentence and remanded the case with
direction to deny the motion, and the defendant, on the
granting of certification, appealed to this court.
Affirmed.

Emily H. Wagner, assistant public defender, with
whom, on the brief, was Judith L. Borman, senior assis-
tant public defender, for the appellant (defendant).

Michele C. Lukban, senior assistant state’s attorney,
with whom, on the brief, were John C. Smriga, state’s
attorney, Craig P. Nowak, senior assistant state’s attor-
ney, and Jennifer F. Miller, assistant state’s attorney,
for the appellee (state).

Opinion

D’AURIA, J. In 2015, our legislature amended General
Statutes (Rev. to 2015) § 21a-279 (a) to reclassify a first
offense for possession of narcotics from a class D felony
subject to a maximum sentence of imprisonment of
seven years to a class A misdemeanor subject to a
maximum sentence of one year of incarceration. Public
Acts, Spec. Sess., June, 2015, No. 15-2, § 1 (Spec. Sess.
P.A. 15-2).1 This legislative action reflected a change in

1 In 2014, when the defendant committed the offense of which he was
convicted, General Statutes (Rev. to 2013) § 21a-279 (a) provided: ‘‘Any
person who possesses or has under his control any quantity of any narcotic
substance, except as authorized in this chapter, for a first offense, may be
imprisoned not more than seven years or be fined not more than fifty
thousand dollars, or be both fined and imprisoned; and for a second offense,
may be imprisoned not more than fifteen years or be fined not more than
one hundred thousand dollars, or be both fined and imprisoned; and for
any subsequent offense, may be imprisoned not more than twenty-five years
or be fined not more than two hundred fifty thousand dollars, or be both
fined and imprisoned.’’

At the time of the defendant’s sentencing, General Statutes (Supp. 2016)
§ 21a-279 (a) provided: ‘‘(1) Any person who possesses or has under such
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public policy that emphasized treatment and rehabilita-
tion over incarceration for those convicted of pos-
sessing controlled substances. In this certified appeal,
we are asked to determine whether the legislature’s
action applies retroactively to criminal cases pending
at the time the amendment became effective.

The defendant, Haji Jhmalah Bischoff, was arrested
and charged with, among other crimes, possession of
narcotics in violation of § 21a-279 (a) prior to the enact-
ment of Spec. Sess. P.A. 15-2, § 1. He was not convicted
and sentenced, however, until after the amendment’s
enactment. The defendant claims that both the trial
court and the Appellate Court incorrectly determined
that Spec. Sess. P.A. 15-2, § 1, does not apply retroac-
tively, and, thus, he claims that the sentence imposed on
him was illegal, as it exceeded the maximum sentence
allowed under § 21a-279 (a) as amended. Specifically,
he claims that (1) although the plain language of Spec.
Sess. P.A. 15-2, § 1, does not mention retroactivity, a
prospective-only application of the amendment would
lead to an absurd or unworkable result when viewed
in the context of Public Acts 2015, No. 15-244 (P.A. 15-
244), the state budget bill that Spec. Sess. P.A. 15-2,
§ 1, was meant to implement, and (2) alternatively, this
court should overrule State v. Kalil, 314 Conn. 529, 107
A.3d 343 (2014), and adopt the amelioration doctrine,
which presumes that amendments to statutes that miti-
gate punishment apply retroactively. We disagree with

person’s control any quantity of any controlled substance, except less than
one-half ounce of a cannabis-type substance and except as authorized in
this chapter, shall be guilty of a class A misdemeanor.

‘‘(2) For a second offense of subdivision (1) of this subsection, the court
shall evaluate such person and, if the court determines such person is a
drug-dependent person, the court may suspend prosecution of such person
and order such person to undergo a substance abuse treatment program.

‘‘(3) For any subsequent offense of subdivision (1) of this subsection, the
court may find such person to be a persistent offender for possession of a
controlled substance in accordance with section 53a-40.’’

Unless otherwise indicated, all references to § 21a-279 (a) in this opinion
are to the 2013 revision of the statute.
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the defendant on both accounts and affirm the Appellate
Court’s judgment.

The following facts and procedural history are sup-
ported by the record and relevant to our review of
the defendant’s claims. On the basis of conduct that
occurred in 2014, a jury in 2016 found the defendant
guilty of possession of heroin in violation of § 21a-279
(a), possession of cocaine in violation of § 21a-279 (a),
and possession of less than four ounces of marijuana
in violation of § 21a-279 (c). See State v. Bischoff, 182
Conn. App. 563, 568–69, 190 A.3d 137, cert. denied, 330
Conn. 912, 193 A.3d 48 (2018). After the defendant’s
arrest but prior to his conviction and sentencing, the
legislature amended § 21a-279 (a), with an effective date
of October 1, 2015, reclassifying a first violation of § 21a-
279 (a) as a misdemeanor punishable by not more than
one year of incarceration. At the defendant’s 2016 sen-
tencing, his counsel requested that the trial court sen-
tence him in accordance with the amended version of
§ 21a-279 (a). He argued that the policy underlying the
amendment—providing assistance, not punishment, to
nonviolent drug users—should apply retroactively to
him. The trial court declined this request, merged the
defendant’s convictions of possession of heroin and
possession of cocaine into a single conviction of posses-
sion of narcotics, and sentenced him to seven years
of incarceration, suspended after five years, and three
years of probation. As to his conviction of possession
of less than four ounces of marijuana, the trial court
sentenced him to a concurrent term of one year of incar-
ceration.

The defendant appealed from the judgment of convic-
tion to the Appellate Court and, among other things,
renewed his argument that he was entitled to be sen-
tenced on the conviction of possession of narcotics
pursuant to Spec. Sess. P.A. 15-2, § 1, which, he claimed,
applied retroactively to his case. Id., 579. The Appellate
Court rejected the defendant’s claim, relying on State
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v. Moore, 180 Conn. App. 116, 124, 182 A.3d 696, cert.
denied, 329 Conn. 905, 185 A.3d 595 (2018), which held
that Spec. Sess. P.A. 15-2, § 1, did not apply retroac-
tively. Id. The defendant petitioned for certification to
appeal, which this court denied. See State v. Bischoff,
330 Conn. 912, 193 A.3d 48 (2018).

The defendant then filed a motion to correct an illegal
sentence, the subject of the present appeal, again
arguing that the legislature intended Spec. Sess. P.A.
15-2, § 1, to apply retroactively, or, alternatively, that
the amelioration doctrine should apply. The trial court
dismissed the motion, and the defendant appealed to
the Appellate Court, which, in a per curiam opinion,
again held that Spec. Sess. P.A. 15-2, § 1, does not apply
retroactively, and, like the trial court, rejected applica-
tion of the amelioration doctrine, ruling that it was
bound by this court’s holding in State v. Kalil, supra,
314 Conn. 529.2 State v. Bischoff, 189 Conn. App. 119,
121–22, 206 A.3d 253 (2019). The defendant petitioned
this court for certification to appeal, which we granted,
limited to the following issues: (1) ‘‘Did the Appellate
Court properly determine, in State v. Moore, [supra, 180
Conn. App. 116] that [Spec. Sess. P.A. 15-2, § 1], does
not have retroactive effect?’’ And (2) ‘‘[i]f the answer
to the first certified question is ‘[yes],’ should this court
overrule the retroactivity analysis contained in State v.
Kalil, [supra, 314 Conn. 552] and apply the amelioration
doctrine to give retroactive effect to Spec. Sess. P.A.
15-2, § 1?’’3 State v. Bischoff, 331 Conn. 926, 926–27, 207
A.3d 28 (2019).

2 The Appellate Court ruled that the form of the trial court’s judgment
was improper and that the trial court should have denied, not dismissed,
the defendant’s motion. See State v. Bischoff, 189 Conn. App. 119, 120, 124,
207 A.3d 28 (2019).

3 Due to a scrivener’s error, which we correct in brackets, the second
certified question initially stated: ‘‘If the answer to the first certified question
is ‘no,’ should this court overrule the retroactivity analysis contained in
State v. Kalil, [supra, 314 Conn. 552] and apply the amelioration doctrine
to give retroactive effect to Spec. Sess. P.A. 15-2, § 1?’’ State v. Bischoff,
331 Conn. 926, 927, 207 A.3d 28 (2019).
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Although ‘‘[a] claim that the trial court improperly
denied a defendant’s motion to correct an illegal sen-
tence is [typically] reviewed pursuant to the abuse of
discretion standard’’; (internal quotation marks omit-
ted) State v. Brown, 310 Conn. 693, 701–702, 80 A.3d
878 (2013); in the present case, the defendant’s motion
to correct an illegal sentence raises two questions of
law, over which our review is plenary: (1) whether the
trial court properly construed Spec. Sess. P.A. 15-2, § 1,
not to apply retroactively; see Walsh v. Jodoin, 283
Conn. 187, 195, 925 A.2d 1086 (2007); and (2) whether
this court should overrule Kalil and recognize the ame-
lioration doctrine. See, e.g., State v. Ashby, 336 Conn.
452, 492, 247 A.3d 521 (2020).

I

The defendant first claims that we must interpret
Spec. Sess. P.A. 15-2, § 1, to apply retroactively. The
defendant concedes that the plain language of Spec.
Sess. P.A. 15-2, § 1, does not mention retroactivity. He
asserts that the legislature enacted P.A. 15-244, a budget
bill, under the impression that Spec. Sess. P.A. 15-2,
§ 1, a budget implementing bill, would reduce the prison
population and save the Department of Correction
(department) millions of dollars. The defendant argues
that, if Spec. Sess. P.A. 15-2, § 1, is not applied retroac-
tively, the department would not attain those savings,
an absurd and unworkable result that would violate
the legislature’s constitutional duty to pass a balanced
budget. See Conn. Const., amend. XXVIII (codified at
Conn. Const., art. III, § 18 (a)). As a result, he contends,
this court must examine relevant extratextual sources,
including a fiscal note authored by the Office of Fiscal
Analysis showing that the legislature intended Spec.
Sess. P.A. 15-2, § 1, to apply retroactively. See Office of
Fiscal Analysis, Connecticut General Assembly, Fiscal
Note, House Bill No. 7104, An Act Implementing Provi-
sions of the State Budget for the Biennium Ending June
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30, 2017 Concerning General Government Provisions
Relating to Criminal Justice.

In response, the state contends that the Appellate
Court—in Moore, in the defendant’s direct appeal, and
in the present case—correctly determined that, in the
absence of explicit language regarding retroactivity,
Spec. Sess. P.A. 15-2, § 1, is presumed to apply only
prospectively, i.e., only to cases brought after its effec-
tive date. The state argues that a prospective application
would not lead to an absurd or unworkable result when
Spec. Sess. P.A. 15-2, § 1, is viewed in the context of
the relevant savings statutes, General Statutes §§ 1-1
(t) and 54-194. We agree with the state.

A criminal ‘‘statute is said to have retroactive applica-
tion if it applies to crimes allegedly committed prior to
its date of enactment. . . . The question is one of legis-
lative intent and is governed by well established rules
of statutory construction.’’ (Citations omitted.) State v.
Nathaniel S., 323 Conn. 290, 294, 146 A.3d 988 (2016).
Specifically, ‘‘to ascertain and give effect to the appar-
ent intent of the legislature . . . General Statutes § 1-
2z directs this court to first consider the text of the
statute and its relationship to other statutes to deter-
mine its meaning. If, after such consideration, the mean-
ing is plain and unambiguous and does not yield absurd
or unworkable results, we shall not consider extratex-
tual evidence of the meaning of the statute. . . . Only
if we determine that the statute is not plain and unam-
biguous or yields absurd or unworkable results may we
consider extratextual evidence of its meaning such as
the legislative history and circumstances surrounding
its enactment . . . [and] the legislative policy it was
designed to implement . . . . The test to determine
ambiguity is whether the statute, when read in context,
is susceptible to more than one reasonable interpreta-
tion.’’ (Citations omitted; footnote omitted; internal
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quotation marks omitted.) Marchesi v. Board of Select-
men, 309 Conn. 608, 614–15, 72 A.3d 394 (2013).

We therefore begin our analysis with the language
of Spec. Sess. P.A. 15-2, § 1, the first clause of which
provides: ‘‘Section 21a-279 of the general statutes is
repealed and the following is substituted in lieu thereof
(Effective October 1, 2015) . . . .’’ (Emphasis in origi-
nal.) Spec. Sess. P.A. 15-2, was passed on June 20, 2015,
and § 1 is silent on whether it applies retroactively. The
effective date of Spec. Sess. P.A. 15-2, § 1, October 1,
2015, is therefore the only textual reference to the date
of applicability found in Spec. Sess. P.A. 15-2, § 1, and
indicates that the change in punishment for violating
§ 21a-279 would take effect months after its enactment,
not retroactively.

The defendant counters that this court may not treat
the effective date as dispositive of the legislature’s
intent regarding retroactivity.4 We agree and do not rely

4 The defendant argues that courts recently have placed too much signifi-
cance on the effective date in determining retroactivity, treating it as disposi-
tive. See State v. Kalil, supra, 314 Conn. 558 (‘‘[T[he effective date of [Public
Acts 2009, No. 09-138, § 2 (P.A. 09-138)], was October 1, 2009. This fact,
and the absence of any express language in the provision referring to its
retroactive application, indicates that the legislature intended P.A. 09-138,
§ 2, to be applied prospectively only.’’); State v. Moore, supra, 180 Conn.
App. 123 (‘‘The effective date of the 2015 amendment is October 1, 2015.
. . . The amendment contains no express statement that it applies retroac-
tively. . . . [T[he absence of any language stating that the amendment
applies retroactively indicates that the legislature intended the amendment
to apply prospectively only.’’ (Citation omitted.)). He points out that, in
State v. Nathaniel S., supra, 323 Conn. 301, this court held that the effective
date had no ‘‘ ‘particular significance’ ’’ in determining retroactivity.

There is a critical difference between Spec. Sess. P.A. 15-2, § 1, and the
amendatory act we construed in State v. Nathaniel S., supra, 323 Conn.
294–96. Nathaniel S. involved an amendment to the juvenile transfer statute
that increased the age of a child whose case was subject to an automatic
transfer to the adult docket by one year to fifteen years old. Id., 292; see
Public Acts 2015, No. 15-183, § 1 (P.A. 15-183), codified at General Statutes
(Supp. 2016) § 46b-127 (a) (1). The issue in Nathaniel S. was whether the
presumption against retroactivity under General Statutes § 55-3, which
applies only to substantive changes in the law, applied to the juvenile transfer
amendment. We concluded that the amendment to the automatic transfer
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on the act’s effective date as the only relevant textual
evidence of the legislature’s intent regarding retroactiv-
ity. The courts in Kalil and Moore did not, either. Rather,
we consider the effective date in light of the applicable
savings statutes and the legislature’s lack of any refer-
ence to retroactivity.

Section 1-2z directs that ‘‘[t]he meaning of a statute
shall, in the first instance, be ascertained from the text
of the statute itself and its relationship to other stat-
utes.’’ (Emphasis added.) Because Spec. Sess. P.A. 15-
2, § 1, repealed and replaced5 the penalty structure for

provisions was procedural in nature, which, under our case law, unlike a
substantive amendment, is presumed to apply retroactively to all pending
cases. State v. Nathaniel S., supra, 301. It was in light of that presumption that
the court stated that the effective date of P.A. 15-183 was of no ‘‘ ‘particular
significance’ ’’: i.e., the effective date of the repealing statute did not over-
come the presumption of retroactivity. Id.

By contrast, the amendment at issue in the present case changes the
punishment structure for the crime of possession of narcotics, thereby
implicating §§ 54-194 and 1-1 (t), which apply to changes to criminal statutes
prescribing punishment and create a presumption against retroactivity. The
defendant does not contend that we are tasked with deciding whether Spec.
Sess. P.A. 15-2, § 1, is substantive or procedural under § 55-3. Thus, unlike
in Nathaniel S., in which the defendant sought to use an effective date to
rebut an applicable presumption, the effective date of Spec. Sess. P.A. 15-
2, § 1, buttresses the presumption of prospective application only.

5 In enacting amendments—ameliorative or otherwise—our legislature
explicitly repeals the prior version of the amended statute. Connecticut may
be unique in this respect. Thus, this court consistently has held, and the
defendant does not contest, that amendments and substitutions to statutes
are the equivalent of repeals, and, thus, the savings statutes apply to any
change—amendment, substitution, or repeal—to a criminal statute prescrib-
ing or defining punishment. See Simborski v. Wheeler, 121 Conn. 195, 200,
183 A. 688 (1936) (amendment or substitution ‘‘constitutes just as complete
and effective a repeal of the provisions in the place of which the substitution
is made as though they had been in terms repealed’’); see also State v. Kalil,
supra, 314 Conn. 553 n.9 (difference between repeal and amendment ‘‘is a
distinction without a difference, because the legislature typically repeals an
existing statute before enacting its replacement containing the amended
language’’). Thus, there is no dispute in the present case that the legislature
‘‘repealed’’ the existing possession of narcotics statute in its entirety before
replacing it with the new sentencing scheme. See Spec. Sess. P.A. 15-2, § 1
(‘‘[s]ection 21a-279 of the general statutes is repealed and the following is
substituted in lieu thereof (Effective October 1, 2015)’’ (emphasis omitted)).
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the crime of possession of narcotics, the state argues
that §§ 54-194 and 1-1 (t), two of our savings statutes,
are related statutes for statutory construction purposes,
and, thus, our interpretation of Spec. Sess. P.A. 15-2, § 1,
is controlled by their presumption against retroactivity.
We agree.

The plain language of § 54-194 provides that ‘‘[t]he
repeal of any statute defining or prescribing the punish-
ment for any crime shall not affect any pending pros-
ecution or any existing liability to prosecution and pun-
ishment therefor, unless expressly provided in the
repealing statute that such repeal shall have that effect.’’
Section 1-1 (t) provides that ‘‘[t]he repeal of an act
shall not affect any punishment, penalty or forfeiture
incurred before the repeal takes effect, or any suit, or
prosecution, or proceeding pending at the time of the
repeal, for an offense committed, or for the recovery of
a penalty or forfeiture incurred under the act repealed.’’

This court has interpreted these statutes to mean that
there is a presumption that changes to criminal statutes
prescribing or defining punishment apply prospectively
only, unless the statute expressly states otherwise. See
State v. Kalil, supra, 314 Conn. 552 (presumption that
criminal statutes apply prospectively is derived from
§§ 54-194 and 1-1 (t)). This presumption ‘‘can be over-
come only by a clear and unequivocal expression of
legislative intent that the statute shall apply retrospec-
tively . . . [which may be determined by examining
the language of the statute and] the relationship of [the
statute] to related statutes . . . .’’ (Citation omitted.)
Mead v. Commissioner of Correction, 282 Conn. 317,
325, 920 A.2d 301 (2007); see also State v. Nowell, 262
Conn. 686, 701–702, 817 A.2d 76 (2003).6

6 An example of the legislature’s expressly providing for retroactive appli-
cability is No. 11-51 of the 2011 Public Acts, § 22, codified at General Statutes
§ 18-98e (a), which provides in relevant part that ‘‘any person sentenced to
a term of imprisonment for a crime committed on or after October 1, 1994,
and committed to the custody of the Commissioner of Correction on or
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As noted, the defendant does not contend that the
plain language of Spec. Sess. P.A. 15-2, § 1, clearly over-
comes this presumption. Rather, he argues that this
presumption does not apply in the present case because
the legislature did not intend for these savings statutes
to apply to ameliorative changes to sentencing schemes,
and, thus, these statutes are not in fact related statutes
for statutory construction purposes in determining the
meaning of Spec. Sess. P.A. 15-2, § 1.7 Specifically, the
defendant argues that §§ 54-194 and 1-1 (t) do not apply
to Spec. Sess. P.A. 15-2, § 1, because, historically, these
savings statutes were adopted to prevent common-law
abatement, not to prevent a defendant from receiving
the benefit of an ameliorative statute.

It is true that these savings statutes were enacted
‘‘to counter the effect of the common-law abatement
doctrine.’’ State v. Kalil, supra, 314 Conn. 556. The
history of the statutes, however, does not support an
argument that the legislature intended to exclude amel-
iorative amendments from the presumption against ret-
roactivity derived from §§ 54-194 and 1-1 (t)).

We refer to these statutes as ‘‘savings statutes’’
because they ‘‘preserve all prior offenses and liability
therefor so that when a crime is committed and the
statute violated is later amended or repealed, defen-
dants remain liable under the revision of the statute
existing at the time of the commission of the crime. . . .
[S]avings statutes were enacted to prevent defendants

after said date . . . may be eligible to earn risk reduction credit toward a
reduction of such person’s sentence, in an amount not to exceed five days
per month, at the discretion of the Commissioner of Correction for conduct
as provided in subsection (b) of this section occurring on or after April 1,
2006.’’ This amendment specifically provided that it retroactively applied to
inmates who committed crimes on or after October 1, 1994.

7 The defendant makes this argument in his initial brief in relation to his
second claim, regarding the amelioration doctrine, and in his reply brief in
relation to his first claim in response to the state’s argument regarding the
proper construction of Spec. Sess. P.A. 15-2, § 1. For efficiency, we address
this argument here.
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from escaping punishment by allowing the state to pur-
sue them under prior versions of a statute, regardless
of whether the newer revision imposed a greater or
lesser penalty.’’ (Citations omitted.) State v. Graham,
56 Conn. App. 507, 511, 743 A.2d 1158 (2000). ‘‘At com-
mon law, the repeal of a criminal statute abated all
prosecutions which had not reached final disposition
in the highest court authorized to review them. . . .
Abatement by repeal included a statute’s repeal and
[reenactment] with different penalties. . . . And the
rule applied even when the penalty was reduced. . . .
To avoid such results, legislatures frequently indicated
an intention not to abate pending prosecutions by
including in the repealing statute a specific clause stat-
ing that prosecutions of offenses under the repealed
statute were not to be abated.’’ (Citations omitted.)
Bradley v. United States, 410 U.S. 605, 607–608, 93 S.
Ct. 1151, 35 L. Ed. 2d 528 (1973). ‘‘As a way of preventing
abatements of criminal prosecutions and other liabili-
ties when legislatures failed to provide special savings
clauses in the repealing legislation, state legislatures
began in the [nineteenth] century to adopt general sav-
ings statutes applicable thereafter to all repeals, amend-
ments, and reenactments of criminal and civil liabilities.
For criminal prosecutions, therefore, these statutes
shifted the legislative presumption from one of abate-
ment unless otherwise specified to one of [nonabate-
ment] in the absence of contrary legislative direction.’’
(Footnote omitted; internal quotation marks omitted.)
Holiday v. United States, 683 A.2d 61, 66 (D.C. 1996),
cert. denied sub nom. Palmer v. United States, 520 U.S.
1162, 117 S. Ct. 1349, 137 L. Ed. 2d 506 (1997).

To the extent that the history of the savings statutes
leaves any ambiguity as to their applicability, this
court’s interpretation of these statutes lays to rest any
doubt. Since at least 1936, this court has held that
changes to criminal sentencing schemes, even those
that provide a benefit to defendants, are subject to these
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savings statutes. See Simborski v. Wheeler, 121 Conn.
195, 183 A. 688 (1936) (applying statutory predecessor
to § 54-194 when amendments to method of carrying
out death penalty would have benefited defendant).8

This is due to the language of § 54-194, which provides
in relevant part that it applies to ‘‘[t]he repeal of any
statute defining or prescribing the punishment for any
crime. . . .’’ (Emphasis added.) On the basis of this
language, courts in this state have concluded that ‘‘[i]t
is obvious from the clear, unambiguous, plain language
of the savings statutes that the legislature intended that
the defendant be prosecuted and sentenced in accor-
dance with and pursuant to the statutes in effect at the
time of the commission of the crime . . . regardless
of whether the newer revision imposed a greater or
lesser penalty.’’ (Citations omitted.) State v. Graham,
supra, 56 Conn. App. 511, citing Simborski v. Wheeler,
supra, 198–200.

8 The concurring justice disagrees that ‘‘our earlier case law suggests that
the outcome in Kalil was foreordained by ‘extensive case law’ . . . .’’ Foot-
note 2 of the concurring opinion. Specifically, it does not view our prior
case law as ever having decided ‘‘the question of whether the amelioration
doctrine could or should be adopted as part of our laws . . . .’’ Id. Although
this court may not have used the word ‘‘amelioration,’’ our prior case law
clearly has addressed whether changes to criminal statutes defining or
prescribing punishment that provide a benefit to defendants apply retroac-
tively under §§ 54-194 and 1-1 (t), which is the same issue in different
verbiage. It is also true that, in Castonguay v. Commissioner of Correction,
300 Conn. 649, 16 A.3d 676 (2011), we stated that ‘‘[t]his court has not
previously held that ameliorative changes to criminal statutes apply retroac-
tively and we express no opinion on that question here.’’ Id. 663 n.14. But
that statement related to General Statutes § 55-3, which is the savings statute
governing substantive changes to laws in general, not §§ 54-194 and 1-1
(t), which apply specifically to changes in laws that define or prescribe
punishment. See Harlow v. Planning & Zoning Commission, 194 Conn.
187, 194, 479 A.2d 808 (1984) (§ 55-3 embodies general presumption that
legislation is intended to operate prospectively). Moreover, the Castonguay
footnote is consistent with our prior law, as this court never has ‘‘held that
ameliorative changes to criminal statutes apply retroactively . . . .’’
(Emphasis added.) Castonguay v. Commissioner of Correction, supra, 663
n.14. On the other hand, we specifically have held that changes to criminal
statutes that benefit defendants do not apply retroactively in the absence
of a clear intent from the legislature.
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In light of this plain language and history, this court
consistently has held that these savings statutes
embody a legislative intent of only prospective applica-
tion of changes to criminal statutes defining or prescrib-
ing punishment, unless otherwise specified explicitly,
regardless of whether the change benefits defendants.
See State v. Kalil, supra, 314 Conn. 552 (holding that
§§ 54-194 and 1-1 (t) apply to changes to sentencing
schemes of criminal statutes, even those that benefit
defendant); State v. Harris, 198 Conn. 158, 168, 502
A.2d 880 (1985) (rejecting defendant’s argument that
he should not be prosecuted under statute in effect at
time of crime but under amended statute, and stating
that, ‘‘[i]n order to accept the defendant’s argument
. . . [the court] would have to ignore the savings clause
embodied in . . . § 54-194’’); State v. Carbone, 172
Conn. 242, 256, 374 A.2d 215 (repeal of statute was
not retroactive ‘‘[s]ince the defendants were liable to
prosecution at the date of the repeal, [and, thus] § 54-
194 preserves that liability’’), cert. denied, 431 U.S. 967,
97 S. Ct. 2925, 53 L. Ed. 2d 1063 (1977), and cert. denied,
431 U.S. 967, 97 S. Ct. 2925, 53 L. Ed. 2d 1063 (1977);
State v. DeMartin, 171 Conn. 524, 528–29, 370 A.2d
1038 (1976) (in determining whether amended statute
applies, ‘‘§ 54-194 is dispositive’’ that ‘‘a crime commit-
ted prior to the effective date of the repealing act
remains punishable under the terms of the prior statute’’
unless amended statute expressly provides otherwise
(internal quotation marks omitted)); State v. Pastet, 169
Conn. 13, 22, 363 A.2d 41 (§ 1-1 (t) applied to repeal of
sentencing statute, and, thus, repeal was not retroac-
tive), cert. denied, 423 U.S. 967, 96 S. Ct. 297, 46 L. Ed.
2d 270 (1975); State v. Pastet, 152 Conn. 81, 85, 203
A.2d 287 (1964) (‘‘[i]n the absence of any expressed
legislative intent that [the public act] should apply retro-
actively, we dismiss this attempt by the defendant [to
persuade the court otherwise] without further com-
ment’’), citing General Statutes §§ 1-1 (t) and 54-194;
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Dortch v. State, 142 Conn. 18, 29, 110 A.2d 471 (1954)
(savings statutes applied to change to criminal sentenc-
ing scheme and prevented retroactive application when
‘‘[t]he legislature expressed no intent that [the amended
statute] should operate retrospectively’’); Simborski v.
Wheeler, supra, 121 Conn. 197–98, 199 (The court applied
the statutory predecessor to § 54-194 when amendments
that changed the method of carrying out the death
penalty would have benefited the defendant because
‘‘[t]he situation before [the court was] clearly within
the intent of . . . provisions [the legislature previously
had enacted pertaining to the repeal of statutes]. In
effect they attach to every act repealing a statute within
their purview a saving clause . . . under which the
repealed statute still remains in full effect as regards
any matter covered by it.’’).9

On the basis of this extensive case law, dating back to
the 1930s, we must assume that the legislature is aware
of how we have interpreted and applied §§ 54-194 and
1-1 (t).10 The legislature has not amended these savings

9 Despite our lengthy history of applying these savings statutes to all
changes to criminal statutes prescribing punishment, the defendant relies
on a footnote from State v. Nathaniel S., supra, 323 Conn. 290, for his
contention that there remains an open question regarding whether the sav-
ings statutes would bar retroactive application of a change to a criminal
statute that benefits a defendant. We said in that case: ‘‘Because we conclude
that [the amendment at issue] is procedural rather than substantive, we
need not determine whether [General Statutes] § 55-3 would bar retroactive
application of a statute that, while substantive in nature, affords only benefits
to a criminal defendant and imposes no new obligations on either the defen-
dant or other persons.’’ (Emphasis omitted.) Id., 295 n.1. Not only is the
footnote in Nathaniel S. nonbinding dictum, as already discussed, it involves
a different savings statute than either of the statutes at issue in this case.
See footnote 4 of this opinion. As also already discussed, this court has a
long history of applying §§ 54-194 and 1-1 (t) to any amendment that involves
the defining or prescribing of punishment, regardless of whether the amend-
ment increases or decreases punishment.

10 The defendant argues that this court should interpret its savings statutes
in a manner similar to how courts in other jurisdictions have interpreted
their savings statutes as not applying to ameliorative changes to sentencing
schemes. But as this court previously has stated, ‘‘[b]ecause of the differ-
ences in the statutory language, governing statutory regimes, and controlling
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statutes, manifesting its acceptance of our interpreta-
tion of them. See State v. Kalil, supra, 314 Conn. 556
(legislature has not amended §§ 54-194 and 1-1 (t) for
more than 130 years); see also State v. Lombardo Bros.
Mason Contractors, Inc., 307 Conn. 412, 440, 54 A.3d
1005 (2012) (‘‘[o]nce an appropriate interval to permit
legislative reconsideration has passed without correc-
tive legislative action, the inference of legislative acqui-
escence places a significant jurisprudential limitation
on our own authority to reconsider the merits of our
earlier decision’’ (internal quotation marks omitted)).11

Thus, §§ 54-194 and 1-1 (t) apply to any change to a

legal precedents, those decisions are of limited use in construing the intent
of the Connecticut legislature . . . .’’ State v. Nathaniel S., supra, 323
Conn. 301.

11 The defendant responds that, pursuant to State v. Salamon, 287 Conn.
509, 949 A.2d 1092 (2008), we cannot presume legislative acquiescence unless
the legislature has amended these statutes to adopt explicitly this court’s
interpretation of them. See id., 521–22 (‘‘We also have recognized that legisla-
tive inaction [following our interpretation of a statute] is not necessarily
legislative affirmation . . . . [T]he legislature’s failure to amend a statute
in response to our interpretation of that provision is not dispositive of the
issue because legislative inaction is not always the best of guides to legisla-
tive intent.’’ (Citations omitted; internal quotation marks omitted.); id., 525
(legislative acquiescence is strongest when legislature has amended statute
at issue in response to judicial interpretation but did not amend portion at
issue, despite judicial interpretation).

The defendant misapplies our holding in Salamon. In Salamon, this court
did not hold that legislative inaction cannot be considered in determining
legislative intent but, rather, held that legislative inaction did not establish
the legislature’s intention regarding this state’s kidnapping statute, as ‘‘the
issue presented by the defendant’s claim is not one that is likely to have
reached the top of the legislative agenda because the issue directly implicates
only a relatively narrow category of criminal cases’’; id., 523; and because
the statutory section at issue had not been subject to any amendment since
1969. Id., 525–56.

The present case is distinguishable from Salamon because the issue of
whether §§ 54-194 and 1-1 (t) apply to all changes to criminal statutes pre-
scribing punishment is an issue ‘‘likely to have reached the top of the
legislative agenda’’; id., 523; for the following reasons: this court’s interpreta-
tion of §§ 54-194 and 1-1 (t) dates back to at least the 1930s; this court
has addressed this issue previously on numerous occasions; and our prior
interpretation of these statutes has had broad impact, implicating any crimi-
nal case involving a sentencing scheme that the legislature has amended.
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criminal statute prescribing or defining punishment and
are related statutes for purposes of interpreting Spec.
Sess. P.A. 15-2, § 1.

Additionally, because we must assume that the legis-
lature is aware that we have interpreted §§ 54-194 and
1-1 (t) as requiring an explicit expression of intent
regarding retroactivity to overcome this presumption,
we likewise must assume that the legislature’s silence
regarding retroactivity in Spec. Sess. P.A. 15-2, § 1, is
evidence of an intent for prospective application only.
Specifically, in light of our well established interpreta-
tion of §§ 54-194 and 1-1 (t), the fact that Spec. Sess.
P.A. 15-2, § 1, is silent regarding retroactivity does not
create ambiguity. See State v. Orr, 291 Conn. 642, 653–
54, 969 A.2d 750 (2009) (‘‘[t]he fact that . . . relevant
statutory provisions are silent . . . does not mean that
they are ambiguous’’ (internal quotation marks omit-
ted)). Rather, this silence ‘‘indicates that the legislature
intended [the amendment] to be applied prospectively
only.’’ State v. Kalil, supra, 314 Conn. 558; see also
State v. Harris, supra, 198 Conn. 168 (because we must
presume that legislature was aware of savings statute,
and related case law, we also must presume that it did
not intend for amendment at issue to apply retroactively
when amendment made no mention of retroactive appli-
cation). Accordingly, Spec. Sess. P.A. 15-2, § 1, is subject
to only one reasonable interpretation—that it applies
only prospectively.

Moreover, the straightforward rule created by these
savings statutes—that changes to the sentencing
scheme of a criminal statute are not retroactive unless
explicitly stated—is supported by the legislature’s
directive in § 1-2z that we ascertain the meaning of a
statute ‘‘in the first instance . . . from the text of the
statute itself and its relationship to other statutes.’’ This
rule also makes for sound policy because, by requiring
the legislature to be explicit regarding retroactivity,
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these savings statutes help eliminate the possibility of
ambiguity regarding an amendment’s applicability, an
issue inherent in any amendment altering criminal pen-
alties that could be resolved by legislative clarity rather
than judicial interpretation.

Nevertheless, the defendant asserts that we must con-
sider Spec. Sess. P.A. 15-2, § 1, in the context of not
only the savings statutes, but also in light of P.A. 15-
244, the budget bill he claims it was meant to implement.
He argues that, even if it is assumed that the text of the
amendment and its relationship to the savings statutes
yield a plain and unambiguous meaning requiring pro-
spective application only, this reading leads to an
‘‘absurd and unworkable result.’’ The crux of the defen-
dant’s argument is that P.A. 15-244 anticipated a certain
amount of fiscal savings for the department, which was
supposed to be accomplished by Spec. Sess. P.A. 15-2,
§ 1, and, without retroactive application, Spec. Sess.
P.A. 15-2, § 1, cannot accomplish its purpose, thereby
creating an unbalanced budget in violation of the legisla-
ture’s constitutional duty to pass a balanced budget. See
Conn. Const., amend. XXVIII. As a result, the defendant
contends, this court may examine extratextual sources
to determine the legislature’s intent, including a fiscal
note authored by the Office of Fiscal Analysis regarding
Spec. Sess. P.A. 15-2, § 1. See Office of Fiscal Analysis,
Fiscal Note, House Bill No. 7104, supra. The defendant
maintains that the fiscal note shows that the legislature
intended the amendment to apply retroactively because
the legislature anticipated that it would lead to a certain
amount of savings for the department, which would
have been possible only if the amendment were to be
applied retroactively to those defendants with pending
cases at the time the amendment became effective.

The defendant correctly notes that, even if the lan-
guage of Spec. Sess. P.A. 15-2, § 1, is plain and unambig-
uous, extratextual sources may be consulted if ‘‘the
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meaning of a provision cannot be gleaned from examin-
ing the text of the statute and other related statutes
without yielding an absurd or unworkable result . . . .’’
Carmel Hollow Associates Ltd. Partnership v. Bethle-
hem, 269 Conn. 120, 129 n.16, 848 A.2d 451 (2004); see
also State v. Salamon, 287 Conn. 509, 524–25, 949 A.2d
1092 (2008). ‘‘[T]his court will not interpret statutes in
such a way that would reach a bizarre or absurd result.’’
(Internal quotation marks omitted.) State v. Boyd, 272
Conn. 72, 79, 861 A.2d 1155 (2004). The plain language of
P.A. 15-244, however, does not support the defendant’s
argument. Nothing in P.A. 15-244 or its legislative his-
tory references Spec. Sess. P.A. 15-2, § 1, let alone a
specific amount of fiscal savings anticipated by Spec.
Sess. P.A. 15-2, § 1. This is not surprising because P.A.
15-244 was passed by the legislature before Spec. Sess.
P.A 15-2.

Rather, to establish that the legislature intended Spec.
Sess. P.A. 15-2, § 1, to create a certain amount of fiscal
savings that would be possible through retroactive
application only, the defendant makes a circular argu-
ment, relying on extratextual sources to show that a
prospective only application would lead to the absurd
result of not achieving those savings, thereby justifying
the use of the same extratextual sources in interpreting
Spec. Sess. P.A. 15-2, § 1.12 The defendant argues that we
may examine these extratextual sources to determine
whether there is an absurd or unworkable result insofar
as budget bills and associated implementing bills ‘‘are

12 Specifically, the defendant relies on the fiscal note authored by the
Office of Fiscal Analysis attached to Spec. Sess. P.A. 15-2, § 1, which provides
in relevant part: ‘‘The bill [Spec. Sess. P.A. 15-2, § 1] makes various changes to
statutes regarding drug possession that implement P.A. 15-244. The changes
result in an estimated savings to the [d]epartment . . . of $6.6 million in
[fiscal year 2016] and at least $12.4 million in [fiscal year 2017] through
reduction in prison population and corresponding facility closures. However,
P.A. 15-244 includes a higher savings target of $ 12.5 million in [fiscal year
2016] and $18.9 million in [fiscal year 2017] in the [d]epartment . . . .’’
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unique forms of legislation because they cannot be fully
understood on their own. Unlike the plain language
contained within other statutes, budget bills are com-
prised of fiscal amounts and budget line items—num-
bers—that are not self-explanatory. Indeed, these bills
can only be fully understood and acted upon by refer-
ence to documents prepared by the legislature’s nonpar-
tisan office, the Office of Fiscal Analysis . . .
[including fiscal notes] and any implementing legisla-
tion the legislature chooses to pass to effectuate the
revenue and expenditure levels contained in the bud-
get.’’ Thus, the defendant contends that we must con-
sider Spec. Sess. P.A. 15-2, § 1, not just in light of P.A.
15-244 but also in light of any related analyses authored
by the Office of Fiscal Analysis.

The defendant cites no case law, and we have found
none, holding that budget bills are inherently ambigu-
ous under § 1-2z and that extratextual sources must be
considered to determine their meaning. Additionally,
the defendant’s argument conflicts directly with our
rules of statutory construction, which prohibit this
court from considering extratextual sources unless the
plain language of the statute is ambiguous or leads to
an absurd or unworkable result. See General Statutes
1-2z. In determining whether the plain language of P.A.
Spec. Sess. 15-2, § 1, leads to an absurd or unworkable
result, we are limited to considering its plain language
and its relationship to other statutes. The defendant
has not identified any language in Spec. Sess. P.A. 15-
2, § 1, or P.A. 15-244 that supports his argument. The
only arguable support for his argument exists in extra-
textual sources, such as the fiscal note attached to Spec.
Sess. P.A. 15-2, § 1, which we cannot consider.13 See

13 The only reference in the legislative history of P.A. 15-244 to fiscal
savings for the department is a single statement that the budget bill requires
the department to save $5.3 million. See 58 H.R. Proc., Pt. 23, 2015 Sess.,
p. 7858, remarks of Representative Toni E. Walker (‘‘We also had some
savings in our budget. . . . We ended up at approximately 20 million [dol-
lars] . . . . And the way we have it broken down now is 5 million [dollars]
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State v. Ramos, 306 Conn. 125, 140–41, 49 A.3d 197
(2012) (‘‘[a]lthough the defendant contends that our
conclusion would mean that legislators whose com-
ments during debate on [a] 1997 amendment indicated
that they interpreted the statute differently and did not
understand the plain meaning of the bill that they either
sponsored or voted in favor of, this argument too
depends on our resort to the legislative history that § 1-
2z bars us from considering [in the absence of ambiguity
or an absurd result]’’).

We note, however, that, even if the Office of Fiscal
Analysis made a mistake regarding the retroactive appli-
cation of Spec. Sess. P.A. 15-2, § 1, or a miscalculation
about its anticipated fiscal savings, this alone would
not necessarily lead to an absurd or unworkable result
requiring retroactive application when the legislature
has not expressed any manifest intent for retroactive
application. Not only does neither P.A. 15-244 nor Spec.
Sess. P.A. 15-2, § 1, mention retroactivity, but the legisla-
tive histories of both are void of any discussion regard-
ing retroactivity. See Mead v. Commissioner of
Correction, supra, 282 Conn. 326 (rejecting retroactive
application of statute when ‘‘review of the legislative
history . . . reveals that it is void of any clear and
unequivocal expression by the legislature for [the stat-
ute] to apply retroactively’’). We acknowledge that fis-
cal notes authored by the Office of Fiscal Analysis ‘‘may
bear on the legislature’s knowledge of interpretive prob-
lems that could arise from a bill.’’ Butts v. Bysiewicz,
298 Conn. 665, 688 n.22, 5 A.3d 932 (2010). But they
‘‘are not, in and of themselves, evidence of legislative

for the Department of Developmental Services, 5.3 million [dollars] for the
. . . Department [of Correction], and then we have given the responsibility
to the Secretary of [the] Office of [Policy and Management] to achieve
another . . . 10 million [dollars] from the other collective agencies.’’). There
is no mention in the legislative history of how these savings will occur,
and it differs from the savings anticipated in the fiscal note relied on by
the defendant.
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intent . . . .’’ Id. The fiscal note at issue, by itself, is
insufficient. Sections 54-194 and 1-1 (t) require an
explicit expression of intent regarding retroactivity to
overcome the presumption of prospective applicability
only. Accordingly, viewing the plain language of Spec.
Sess. P.A. 15-2, § 1, in the context of P.A. 15-244 does
not lead to an absurd or unworkable result, and, thus,
extratextual sources may not be considered.

Nevertheless, the defendant responds that it is illogi-
cal for the legislature to change the sentencing scheme
on the basis of a change in moral policy and a recogni-
tion that the prior punishment was ineffective but not
to apply that change retroactively. This argument, how-
ever, relies on legislative history, which we may not
examine in light of our conclusion that the plain lan-
guage of Spec. Sess. P.A. 15-2, § 1, is clear and unambig-
uous, and does not lead to an absurd or unworkable
result. See State v. Ramos, supra, 306 Conn. 140. More
fundamentally though, this court has stated that there
is ‘‘nothing irrational in a legislative conclusion that
individuals should be punished in accordance with the
sanctions in effect at the time the offense was commit-
ted, a viewpoint encompassed by the savings statutes
themselves.’’ (Internal quotation marks omitted.) State
v. Kalil, supra, 314 Conn. 555, quoting Holiday v. United
States, supra, 683 A.2d 79. It also is perfectly rational
for the legislature to conclude that the better policy is
to offer statutory grace and apply the change retroac-
tively to pending cases, or even to already sentenced
defendants. According to its own words, along with our
case law, however, the legislature must do so explicitly.

Accordingly, we conclude that the plain language of
Spec. Sess. P.A. 15-2, § 1, clearly and unambiguously
prohibits retroactive application, and this interpretation
does not lead to an absurd or unworkable result, espe-
cially when viewed in context of the related savings
statutes, §§ 54-194 and 1-1 (t). Therefore, we conclude
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that the Appellate Court correctly determined that the
defendant was properly sentenced in accordance with
the version of § 21a-279 (a) in effect on the date of the
conduct at issue.

II

Alternatively, the defendant asks us to declare that
Spec. Sess. P.A. 15-2, § 1, applies retroactively under
the amelioration doctrine, which ‘‘provides that amend-
ments to statutes that lessen their penalties are applied
retroactively . . . .’’ (Internal quotation marks omit-
ted.) State v. Kalil, supra, 314 Conn. 552. The defendant
acknowledges that this court only recently rejected the
applicability of this doctrine in Kalil. Nonetheless, he
argues that we should overrule Kalil because it is at
odds with this court’s long-standing retroactivity prece-
dent.14 The state responds that this court’s holding in
Kalil is supported by both the applicable savings stat-
utes and § 1-2z, and that no grounds exist for overruling
Kalil. We agree with the state.

Our determination of whether we should overrule a
prior decision is guided by the doctrine of stare decisis,
which ‘‘counsels that a court should not overrule its
earlier decisions unless the most cogent reasons and
inescapable logic require it. . . . [I]n evaluating the
force of stare decisis, our case law dictates that we
should be especially wary of overturning a decision that
involves the construction of a statute. . . . When we
construe a statute, we act not as plenary lawgivers but
as surrogates for another policy maker, [that is] the

14 The defendant also argues that Kalil’s prohibition against applying the
amelioration doctrine does not apply to the present case because Spec.
Sess. P.A. 15-2, § 1, is distinguishable from the statute at issue in Kalil in
that Spec. Sess. P.A. 15-2, § 1, directly interacts with the budget bill that it
was meant to implement, and, thus, not applying this doctrine would lead
to an absurd and unworkable result. As explained in part I of this opinion,
prospective only application of Spec. Sess. P.A. 15-2, § 1, does not lead to
an absurd or unworkable result in light of P.A. 15-244, and, thus, we reject
this argument.
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legislature. In our role as surrogates, our only responsi-
bility is to determine what the legislature, within consti-
tutional limits, intended to do. . . . Once [we have
construed a statute and] an appropriate interval to per-
mit legislative reconsideration has passed without cor-
rective legislative action, the inference of legislative
acquiescence places a significant jurisprudential limita-
tion on our own authority to reconsider the merits of
our earlier decision. . . . Factors that may justify over-
ruling a prior decision interpreting a statutory provision
include intervening developments in the law, the poten-
tial for unconscionable results, the potential for irrecon-
cilable conflicts and difficulty in applying the
interpretation.’’ (Internal quotation marks omitted.)
State v. Evans, 329 Conn. 770, 804–805, 189 A.3d 1184
(2018), cert. denied, U.S. , 139 S. Ct. 1304, 203
L. Ed. 2d 425 (2019).

In Kalil, the defendant argued that Public Acts 2009,
No. 09-138, § 2 (P.A. 09-138), which increased the mini-
mum value element of the second degree larceny statute
from $5000 to $10,000, and which would have resulted in
a downgrade of the defendant’s second degree larceny
charge to third degree larceny and a reduction in his
sentence, applied retroactively under the amelioration
doctrine. State v. Kalil, supra, 314 Conn. 550. P.A. 09-
138, § 2, was enacted after the criminal conduct at issue
but while the defendant’s case was pending. Id., 551.
In declining to adopt the amelioration doctrine, this
court noted that, in determining whether a change in
a criminal statute prescribing punishment applies retro-
actively, it is bound by the presumption against retroac-
tivity contained in §§ 54-194 and 1-1 (t). Id., 552–53.
Nevertheless, the defendant in Kalil argued that the
amelioration doctrine should apply despite these sav-
ings statutes because the legislature did not intend for
§§ 54-194 and 1-1 (t) to apply to ameliorative changes
in law. Id., 556. This court disagreed. Id. First, as
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explained in detail in part I of this opinion, this court set
forth its extensive history of holding that these savings
statutes apply to all changes to criminal statutes defin-
ing or prescribing punishment, even if the change benefits
defendants, unless the legislature explicitly provides
otherwise. Id., 553–54. Because ‘‘the legislature has not
seen fit to amend the statutes in any material respects
for more than 130 years,’’ despite this case law, this
court held that these savings statutes applied and
weighed against adopting the amelioration doctrine.
Id., 556.

Second, we held that this court was required to inter-
pret changes to criminal sentencing schemes in light of
these savings statutes for separation of powers reasons:
‘‘[W]hatever views may be entertained regarding sever-
ity of punishment, whether one believes in its efficacy
or its futility . . . these are peculiarly questions of leg-
islative policy. . . . Thus, although the rule of separa-
tion of governmental powers cannot always be rigidly
applied . . . it must be remembered that the constitu-
tion assigns to the legislature the power to enact laws
defining crimes and fixing the degree and method of
punishment and to the judiciary the power to try
offenses under these laws and [to] impose punishment
within the limits and according to the methods . . .
provided.’’ (Citations omitted; internal quotation marks
omitted.) Id., 554–55.

Third, this court determined that adopting the amelio-
ration doctrine ‘‘could result in the unequal treatment
of defendants who commit the [same] crime . . . on
the same day but whose trials proceed at a different
pace, thus resulting in some defendants being convicted
under the law in effect at the time the crime was com-
mitted and others under the law enacted following com-
mission of the crime.’’ Id., 555. We concluded that it is
‘‘unlikely that the legislature would have intended for
two similarly situated offenders to receive . . . dispa-
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rate treatment solely on the fortuity of when their cases
came to trial.’’ (Internal quotation marks omitted.)
Id., 555–56.

Fourth, in response to the defendant’s argument that
it would be illogical for the legislature to intend for an
ameliorative statute to apply prospectively only, this
court explained that there was ‘‘nothing irrational in a
legislative conclusion that individuals should be pun-
ished in accordance with the sanctions in effect at the
time the offense was committed, a viewpoint encom-
passed by the savings statutes themselves.’’ (Internal
quotation marks omitted.) Id., 555. Finally, this court
rejected the defendant’s reliance on case law from other
jurisdictions that have adopted the amelioration doc-
trine, explaining that those jurisdictions relied on ‘‘their
own unique state constitutional and jurisdictional con-
straints.’’ Id., 556.

We see no reason why this court should overrule
Kalil, which thoroughly considered this issue more than
six years ago. Although relatively recent, the holding
in Kalil is premised on approximately 100 years of
precedent, during which time the legislature took no
action that would suggest any disagreement with our
interpretation and application of §§ 54-194 and 1-1 (t).
See State v. Evans, supra, 329 Conn. 806–807. Moreover,
the analysis in Kalil is consistent with our analysis in
part I of this opinion, showing that there are no conflicts
or difficulty in applying the holding of Kalil. Accord-
ingly, we are not persuaded that any ‘‘ ‘cogent reasons’ ’’
or ‘‘ ‘inescapable logic’ ’’ supports a departure from our
decision in Kalil. Id., 805.

The defendant argues that Kalil nevertheless should
be overruled because it is at odds with this court’s
prior precedent regarding retroactivity. Specifically, he
argues that, prior to Kalil, this court routinely examined
extratextual sources to determine the legislature’s
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intent regarding retroactivity regardless of the amend-
ment’s plain language, and, thus, Kalil’s strict applica-
tion of § 1-2z is contrary to prior case law.15 The
defendant contends that the holding in Kalil means that
the savings statutes will always trump legislative intent.
He contends that, instead, the savings statutes must
yield to legislative intent, which is established in this
case by extratextual sources. This argument relies on
retroactivity cases decided before the enactment of § 1-
2z in which this court considered both the plain lan-
guage of the amendments and legislative history to
determine the legislature’s intent. See, e.g., State v.
Parra, 251 Conn. 617, 622–23, 741 A.2d 902 (1999); In
re Daniel H., 237 Conn. 364, 376, 678 A.2d 462 (1996).

This court has held that the enactment of § 1-2z did
not suggest that the legislature intended to overrule
prior cases in which our courts employed methods of
statutory interpretation that were inconsistent with § 1-
2z. See Hummel v. Marten Transport, Ltd., 282 Conn.
477, 501, 923 A.2d 657 (2007). This would include prior
retroactivity cases. We never have held, however, that
all future retroactivity cases also can ignore the dictates
of § 1-2z and the principles contained therein. Although
the holdings in the cases the defendant cites remain
good law, the principles of statutory construction that
were used to reach those holdings have been replaced
by § 1-2z,16 which directs us not to examine extratextual

15 The defendant also argues that Kalil’s strict application of § 1-2z was
contrary to prior case law because it treated the effective date of legislation
as dispositive of the legislature’s intent regarding retroactivity. We reject
this argument for the same reasons we rejected it in part I of this opinion.

16 In two sentences in his reply brief, the defendant argues that, to the
extent that § 1-2z prevents him from relying on extratextual sources to
establish legislative intent regarding retroactivity, that statute violates the
separation of powers doctrine because ‘‘the interpretation of the meaning
of statutes, as applied to justiciable controversies, is exclusively a judicial
function.’’ We decline to review this claim, which the defendant raised, for
the first time, in his reply brief. See, e.g., State v. Devalda, 306 Conn. 494,
519 n.26, 50 A.3d 882 (2012).
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sources unless the statute’s plain language is ambiguous
or creates an absurd or unworkable result. This does not
mean that the savings statutes trump the legislature’s
intent. To the contrary, they require the legislature to
be explicit in its intent regarding retroactivity. As
explained, this court has interpreted §§ 54-194 and 1-1
(t) in this fashion for decades, and the legislature never
has amended them, acquiescing to our interpretation
of the legislature’s own rules of construction. See State
v. Graham, supra, 56 Conn. App. 511 (‘‘[t]he defendant’s
request that this court adopt an ‘amelioration doctrine,’
whereby amendments to statutes that lessen their pen-
alties are applied retroactively is, in essence, asking this
court to intervene in the legislative process to nullify
by judicial fiat the legislature’s savings statutes’’). Con-
trary to the defendant’s argument that a strict adherence
to § 1-2z conflicts with our retroactivity jurisprudence,
§ 1-2z is consistent with our prior interpretations of
§§ 54-194 and 1-1 (t), which require that the legislature
use explicit—i.e., ‘‘plain’’—language to express its
intent to apply such a statute retroactively. This rule
of construction is not of ‘‘our own making,’’ as the
concurring justice asserts, but of the legislature’s mak-
ing. (Emphasis omitted.) Section 1-2z is further evi-
dence of the legislature’s intent that its statutes be taken
at face value, and not only supports but requires our
conclusion that, unless explicitly stated otherwise, acts
governed by §§ 54-194 and 1-1 (t) must be presumed to
apply only prospectively.17

17 If we were to conclude, as the concurring justice does, that our construc-
tion would ‘‘defeat and frustrate the will of the legislature,’’ we would of
course reach a different conclusion or overrule Kalil. Statutory construction,
after all, is not a means unto itself but, rather, a process of divining the
legislature’s will. Although applying Spec. Sess. P.A. 15-2, § 1, retroactively
or adopting and applying the amelioration doctrine to it might be consistent
with the purpose of the amendment—to reverse policies that led to mass
incarceration for mere drug possession and to provide a second chance,
including treatment resources, to drug users—that does not mean such
an application is required. Rather, this bipartisan legislation, described by
several legislators as a first step that might require future legislation; see
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Finally, the defendant argues that the holding in Kalil
is hostile to the clear legislative purpose of ameliorative
amendments because these amendments manifest a
shift in society’s moral approach to punishment. In sup-
port of his position, the defendant relies on case law
from other jurisdictions that have adopted the ameliora-
tion doctrine for this very reason. This argument is
unpersuasive, however, because, as we already have
explained in Kalil, we are bound by § 1-2z and by our
savings statutes, which we consistently have interpre-
ted as applying to ameliorative changes in criminal sen-
tencing schemes. Accordingly, we decline the invitation
to overrule Kalil and to adopt the amelioration doctrine.

The judgment of the Appellate Court is affirmed.

In this opinion ROBINSON, C. J., and McDONALD,
KAHN and KELLER, Js., concurred.

58 S. Proc., Pt. 12, June, 2015 Spec. Sess., pp. 3547–48, remarks of Senator
John A. Kissel (describing amendment as ‘‘trying a new path, a new methodol-
ogy,’’ that might require the legislature ‘‘to go back and tweak it and change
it’’); id., p. 3550, remarks of Senator Gary A. Winfield (although voting in
favor of the amendment, ‘‘there’s more that we need to do’’); id., p. 3551,
remarks of Senator Catherine C. Osten (this amendment was ‘‘a beginning
of [our] finally dealing with our ever burgeoning . . . prison population’’);
id., p. 3552, remarks of Senator Leonard A. Fasano (this amendment was
‘‘the tip of the iceberg’’); id., p. 3554, remarks of Senator Martin M. Looney
(‘‘we’ll continue to work on these issues’’); could have been the result of a
compromise, including with legislators who believed that ‘‘individuals should
be punished in accordance with the sanctions in effect at the time the
offense was committed.’’ (Internal quotation marks omitted.) State v. Kalil,
supra, 314 Conn. 555. Ultimately, though, we do not examine this legislative
history for the same reason the majority in Kalil did not address legislative
history: because the plain language of Spec. Sess. P.A. 15-2, § 1, clearly and
unambiguously prohibits retroactive application in light of the presumption
of prospective only intent arising not from our holding in Kalil but from
our savings statutes. Thus, the issue is not whether the amelioration doctrine
would be consistent with Spec. Sess. P.A. 15-2, § 1, but whether the ameliora-
tion doctrine is consistent with our savings statutes. If we were to adopt
the amelioration doctrine, as the defendant requests, it would apply to
any amendment to criminal statutes that benefits criminal defendants. The
legislative history underlying a single amendment alone does not justify
adopting such a broadly applicable doctrine.
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ECKER, J., concurring in the judgment. In State v.
Kalil, 314 Conn. 529, 107 A.3d 343 (2014), this court
held that the principles animating the common-law ame-
lioration doctrine were ‘‘in direct contravention’’ of the
applicable Connecticut savings statutes governing the
retroactive application of repealed statutes1 and, there-
fore, did not permit a sentencing court to confer the
benefits of ameliorative legislation on a defendant
whose crime predated the ameliorative legislation’s
effective date, even when the sentencing itself took
place after that date. Id., 553; see id., 553–59. Due regard
for the policy of stare decisis compels me to concur in
the result reached by the majority on the basis of the
holding in Kalil. I do so reluctantly, however, because
I am convinced that Kalil was wrongly decided, and I
am not enthusiastic about reaffirming its holding.2 Jus-

1 See General Statutes § 1-1 (t) (‘‘[t]he repeal of an act shall not affect
any punishment, penalty or forfeiture incurred before the repeal takes effect,
or any suit, or prosecution, or proceeding pending at the time of the repeal,
for an offense committed, or for the recovery of a penalty or forfeiture
incurred under the act repealed’’); General Statutes § 54-194 (‘‘[t]he repeal
of any statute defining or prescribing the punishment for any crime shall
not affect any pending prosecution or any existing liability to prosecution
and punishment therefor, unless expressly provided in the repealing statute
that such repeal shall have that effect’’).

2 I disagree with the majority to the extent that its review of our earlier
case law suggests that the outcome in Kalil was foreordained by ‘‘extensive
case law’’ dating back to Simborski v. Wheeler, 121 Conn. 195, 183 A. 688
(1936). Part I of the majority opinion; id. (opining that prior case law ‘‘lays
to rest any doubt’’ regarding applicability of savings statutes). I see no
evidence that this court, prior to Kalil, ever considered or adjudicated the
question of whether the amelioration doctrine could or should be adopted
as part of our laws governing the retroactive application of criminal statutes.
As of 2011, in fact, we expressly declined to rule on the question when
it was directly raised by a petitioner, leaving the issue unresolved. See
Castonguay v. Commissioner of Correction, 300 Conn. 649, 663 n.14, 16
A.3d 676 (2011) (‘‘[t]his court has not previously held that ameliorative
changes to criminal statutes apply retroactively and we express no opinion
on that question here’’). The Appellate Court rejected the doctrine in State
v. Graham, 56 Conn. App. 507, 511, 743 A.2d 1158 (2000), but provided no
analysis of the issue beyond declaring that adoption of the doctrine would
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tice Eveleigh cogently marshals the arguments why
Kalil was wrongly decided in his concurring and dis-
senting opinion in that case, with strong supplemental
support provided by case law from other jurisdictions
that have persuasively construed their own savings stat-
utes—statutory schemes no different from ours in sub-
stance, and motivated by precisely the same policy
concerns—to accommodate the amelioration doctrine.3

See id., 559–70 (Eveleigh, J., concurring and dissenting);
see also E. Morrison, ‘‘Resurrecting the Amelioration
Doctrine: A Call to Action for Courts and Legislatures,’’
95 B.U. L. Rev. 335, 339 (2015) (arguing that courts
and legislatures should adopt amelioration doctrine and
follow example set by high courts in New York, Califor-
nia, Minnesota and Michigan, in particular). No purpose
is served by repeating or elaborating those argu-
ments here.

If we were writing on a clean slate—that is, if Kalil
had never been decided—the present case would pro-

improperly ‘‘intervene in the legislative process to nullify by judicial fiat the
legislature’s savings statutes.’’

3 See, e.g., In re Estrada, 63 Cal. 2d 740, 745, 747–48, 408 P.2d 948, 48
Cal. Rptr. 172 (1965) (noting that general savings statute simply reflected
legislature’s ‘‘intent that an offender of a law that has been repealed or
amended should be punished’’ but did ‘‘not directly or indirectly indicate
whether [the offender] should be punished under the old law or the new
one,’’ and holding that ‘‘the [l]egislature must have intended that the new
statute imposing the new lighter penalty now deemed to be sufficient should
apply to every case to which it constitutionally could apply’’); People v.
Schultz, 435 Mich. 517, 529, 460 N.W.2d 505 (1990) (general savings statute
was intended ‘‘to prevent technical abatements from barring actions to
enforce criminal liability and thereby excusing offenders from punishment’’
but was not intended ‘‘to save the terms of punishment in effect on the date
of offense when an ameliorative amendment was subsequently enacted and
the case had not yet reached final disposition before [the state’s Supreme]
Court’’); People v. Oliver, 1 N.Y.2d 152, 159–60, 134 N.E.2d 197, 151 N.Y.S.2d
367 (1956) (general savings statute, which was intended ‘‘to preserve the
[s]tate’s right to prosecute offenses previously committed under the repealed
statute,’’ did not preclude application of ‘‘an ameliorative statute [that] takes
the form of a reduction of punishment for a particular crime’’).
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vide a particularly strong occassion for adoption of the
amelioration doctrine in that the legislation at issue
was intended to implement precisely the kind of public
policy that the amelioration doctrine is designed to
promote. The idea underlying the amelioration doctrine
is that ‘‘[a] legislative mitigation of the penalty for a
particular crime represents a legislative judgment that
the lesser penalty or the different treatment is sufficient
to meet the legitimate ends of the criminal law.’’ People
v. Oliver, 1 N.Y.2d 152, 160, 134 N.E.2d 197, 151 N.Y.S.2d
367 (1956). With respect to Public Acts, Spec. Sess.,
June, 2015, No. 15-2 (Spec. Sess. P.A. 15-2), the argu-
ment for application of the doctrine is especially com-
pelling because the statutory amendment reflected the
legislature’s belief that the preexisting, stricter punish-
ment regime supplanted by the ameliorative legislation
was not merely unnecessary to meet the legitimate ends
of the criminal law but was affirmatively destructive
of those ends. Indeed, as the following discussion illus-
trates, the fundamental public policy driving the pas-
sage of Spec. Sess. P.A. 15-2 was the legislature’s
determination that the preexisting sentencing regime
governing the criminal offenses committed by the
defendant, Haji Jhmalah Bischoff, caused ruinous peno-
logical results and, by the legislature’s own determina-
tion, must be torn out by the roots and replaced with
a fundamentally different and less punitive model ani-
mated by a radically contrasting conception of crime
and punishment in the particular context of drug pos-
session. I recount this legislative background to high-
light the irony inhering in our decision today, which
requires a trial court, in the name of deference to the
legislative will, to impose sentence on the defendant
under a statutory regime that the legislature itself con-
siders discredited and outmoded, rather than under the
new, more enlightened regime enacted by the legisla-
ture prior to the defendant’s sentencing.4

4 The majority states that, because ‘‘the plain language of Spec. Sess. P.A.
15-2, § 1, clearly and unambiguously prohibits retroactive application,’’ we
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Section 1 of Spec. Sess. P.A. 15-2 was passed as part
of a large-scale criminal justice reform effort known as
the Second Chance Society initiative, which aimed to
reverse policies that had led to mass incarceration and
sought to treat rather than to punish drug users.5 Repre-
sentative William Tong, who introduced the legislation
in the House during the regular legislative session,
explained that incarcerating individuals for mere drug
possession had not ‘‘accomplished our goal of eradicat-
ing drug abuse and drug addiction.’’ 58 H.R. Proc., Pt.
24, 2015 Sess., p. 8100. Instead, ‘‘we have sent genera-
tions of young men, predominantly from our cities, to
jail.’’ Id. Representative Tong explained that the bill
constituted a landmark shift in public policy that ‘‘fun-
damentally remakes our criminal justice system and
our drug policy . . . .’’ Id., p. 8097. He also denounced
the state’s former strategy of mass incarceration of
nonviolent drug possessors: ‘‘[W]e want to be smarter
on crime, and we know that creating a generation of
felons and a strategy of mass incarceration of people
for simple possession just isn’t working.’’ 58 H.R. Proc.,
Pt. 25, June, 2015 Sess., pp. 8488–89. Representative

have no need even to examine this legislative history. Part I of the majority
opinion. As the majority acknowledges elsewhere in its opinion, Spec. Sess.
P.A. 15-2 is silent on the question of retroactivity, and the meaning of
that silence only becomes ‘‘unambiguous’’ in light of the presumption of a
prospective only intent arising from our holding in Kalil. I agree that our
holding in Kalil is clear and unambiguous. I further agree that, in light of
Kalil, we must interpret Spec. Sess. P.A. 15-2 to apply only prospectively
under the operative savings statutes as construed in Kalil. My point is that
the legislative history of Spec. Sess. P.A. 15-2, which the majority feels
compelled to ignore under Kalil, should cause us to doubt the wisdom of
the holding in Kalil.

5 Senate Bill No. 952, as amended by Senate Amendment A, was introduced
during the regular legislative session. See Substitute Senate Bill No. 952,
Senate Amendment, Schedule A, LCO No. 9318, 2015 Sess. It passed the
Senate but then was passed only temporarily by the House. The same legisla-
tion was taken up during the June Special Session, where it passed both
chambers in the form of Spec. Sess. P.A. 15-2, § 1. The legislative background
I discuss refers to statements made during both the regular and the spe-
cial sessions.



Page 37CONNECTICUT LAW JOURNALAugust 31, 2021

AUGUST, 2021 773337 Conn. 739

State v. Bischoff

Tong characterized the Public Act as ‘‘a second chance
to get this right. We have a second chance to continue
to be tough on crime but to be smarter on crime. Today
we have a chance to take a major step in building a
smart and smarter drug policy and to get this right.’’
58 H.R. Proc., Pt. 24, 2015 Sess., p. 8102.

Senator Eric D. Coleman introduced the bipartisan
bill to the Senate during the regular session, explaining
that Spec. Sess. P.A. 15-2, § 1, ‘‘puts a greater emphasis
on alternatives to incarceration and . . . treatment—
perhaps hopefully a more rational treatment of nonvio-
lent offenders.’’ 58 S. Proc., Pt. 10, 2015 Sess., p. 3110.
According to Senator Coleman, ‘‘the bill . . . encour-
ages we as policymakers and we who are concerned
about the administration of criminal justice in our state
to treat mere drug possession as something that requires
medical treatment rather than criminal sanctions.’’ 58
S. Proc., Pt. 12, June, 2015 Spec. Sess., p. 3542. The
legislative history also makes clear that the bill was
intended to help drug-dependent individuals reintegrate
into society. Senator John A. Kissel noted: ‘‘What I think
this bill is about is redemption and our belief that most
folks in our society may make a mistake, may make
two, may make more, but fundamentally we believe
people can turn their lives around.’’ Id., p. 3545. In
response to a question from Representative Charles J.
Ferraro regarding how the bill would reduce crime,
Representative Tong explained: ‘‘I think the most acces-
sible and most obvious [way] is that sentencing young
people or any person, frankly, for simple possession
for a mandatory minimum and a felony, has [the] poten-
tial and likelihood to ruin their life. . . . I think this is
about recidivism, giving people a shot after they’ve
made a mistake to get a job, [to] get on with their lives
and to do good.’’ 58 H.R. Proc., Pt. 24, 2015 Sess., p.
8160. Representative Richard A. Smith noted the change
from a punitive to a rehabilitative model: ‘‘I agree 1000
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percent that I would rather see someone who has a
drug issue get treatment as opposed to [go] to jail. Jail
does not serve that person. Jail does not serve society.
It doesn’t bring him or her back in and make that person
a better person and a productive person.’’ Id., p. 8137.
Senator Martin M. Looney, the president pro tempore
of the Senate, remarked on the change in policy, noting
that ‘‘unfortunately in our society we have too many
people serving life prison sentences on the installment
plan; in, out, in, out, back again, never really establishing
themselves in society. And the difficulty is that those
who have their prospects in life blighted by an early
criminal conviction often, for a very minor drug offense,
wind up being haunted by that and having prospects
foreclosed for the rest of their lives.’’ 58 S. Proc., Pt.
10, 2015 Sess., p. 3126. Senator Catherine A. Osten, who
explained that she had worked in the Department of
Correction for twenty-one years, made similar remarks
and also noted the fiscal impact of over incarceration
in this state: ‘‘I think that this bill will finally take control
of a population that does not deserve to be inside our
correctional [system] and could actually be productive
citizens, which is something that would be wonderful
to see.’’ Id., p. 3114. She added: ‘‘In addition to that, I
think that this finally starts realizing the second event
that will happen as a result of this, and that is fiscal
control . . . over a burgeoning correctional budget.’’
Id.

These same sentiments were echoed by Governor
Dannel P. Malloy, who made clear when signing Spec.
Sess. P.A. 15-2 into law that the state was implementing
‘‘systematic change’’ and making a dramatic shift in its
approach to nonviolent drug possessors: ‘‘The cycle
our system currently encourages—one of permanent
punishment—hurts too many families and communi-
ties. When we should have been focusing on permanent
reform, we focused on permanent punishment. For too
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long, we built modern jails instead of modern schools.
Because this bill passed, Connecticut has taken a giant
step into the future.’’ (Internal quotation marks omit-
ted.) D. Malloy, Press Release, Gov. Malloy Signs ‘‘Sec-
ond Chance Society’’ Bill To Further Reduce Crime and
Successfully Re-Integrate Nonviolent Offenders into
Society (July 9, 2015), available at https://portal.ct.gov/
Malloy-Archive/Press-Room/Press-Releases/2015/07
-2015/Gov-Malloy-Signs-Second-Chance-Society-Bill-to
-Further-Reduce-Crime-and-Successfully-ReIntegrate
-Non (last visited January 14, 2020). ‘‘[M]ost of all,’’ Gov-
ernor Malloy said, ‘‘these initiatives are focused on turn-
ing nonviolent offenders into productive members of
our society [who] can contribute to our economy, rather
than drain it.’’ (Internal quotation marks omitted.) Id.

Although there is no legislative history directly
addressing the retroactive application of Spec. Sess.
P.A. 15-2, there is strong circumstantial evidence that
the legislature intended the ameliorative provisions
contained therein to apply to individuals, like the defen-
dant, who had not yet been sentenced as of the amend-
ment’s effective date. In his remarks, Representative
Tong specifically included inmates like the defendant
whose cases were then pending among the individuals
who should not be incarcerated and who are part of a
generation whose lives have been ‘‘ruined’’ by the state’s
former policy: ‘‘By way of example, right now we have
500 [people] locked up in our state. . . . [T]he control-
ling offense, meaning the most serious offense is drug
possession. Two hundred of them are there because of
a sentence, 300 are in pretrial. There are estimated
[to be] about 1150 inmates, which includes parolees,
for whom the controlling offense was drug possession.
Over a generation, that’s thousands of people. Thou-
sands of people whose lives have been changed, and
you might say ruined, because they made a mistake
and because they were given a felony, and a mandatory
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minimum. They went away for two years or longer, and
they’ve not been able to get their lives in the right
direction since.’’ (Emphasis added.) 58 H.R. Proc., Pt.
24, 2015 Sess., pp. 8100–8101. Likewise, there is evi-
dence that the fiscal savings expected by the legislature
and calculated by the Office of Fiscal Analysis were
based on the retroactive application of Spec. Sess. P.A.
15-2 to persons whose cases were pending on the stat-
ute’s effective date. See Office of Fiscal Analysis, Con-
necticut General Assembly, Fiscal Note, House Bill No.
7104, An Act Implementing Provisions of the State Bud-
get for the Biennium Ending June 30, 2017 Concerning
General Government Provisions Relating to Criminal
Justice.

The foregoing legislative history vividly reveals the
ironic dissonance inhering in this court’s decision to
reject the amelioration doctrine. Most immediately, I
find it ironic that we are required, in the name of defer-
ence to the will of the legislature, to defeat and frustrate
the will of the legislature as it relates to the sentencing
reform initiatives embodied in Spec. Sess. P.A. 15-2.6 I
agree with the majority that it is not necessarily
‘‘absurd’’ to believe that the legislature might have

6 To be clear, I am not suggesting that our holding today directly contra-
venes a deliberate, conscious, and articulated legislative intention to apply
Spec. Sess. P.A. 15-2 retroactively. Although it seems clear from the legisla-
tive record that one of the main sponsors of the legislation, Representative
Tong, almost certainly intended retroactive application to unsentenced viola-
tors, there is no evidence that the legislature as a whole gave the precise
question any thought. I agree with the majority that, as a result of this
legislative silence, our rules of construction since Kalil require us to presume
an intention of a prospective only application. My point is that the presump-
tions we make regarding a prospective only legislative intention have caused
the Judicial Branch in this case to impose and uphold a sentence that
fundamentally conflicts with the explicit policies, purposes and principles
animating the sentencing legislation that had been enacted at the time of
the defendant’s sentencing. Because that result is deeply counterintuitive,
I would prefer, if writing on a clean (pre-Kalil) slate, to apply a rule of
construction that employs the opposite presumption, namely, that the legisla-
ture intends ameliorative criminal statutes to apply retroactively.
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deemed the prior sentencing scheme ruinous and des-
tructive but chose, at the same time, to apply its reform
measures prospectively only. But such a legislative
choice, even if not outright absurd, strikes me at the
very least as exceedingly odd and counterintuitive and,
therefore, unlikely; were it not for the precedential man-
date of Kalil, I certainly would not presume from the
legislature’s silence in Spec. Sess. P.A. 15-2 regarding
retroactive application that it intended for any future
sentencing, occurring after the effective date of the
amendment, to implement the very sentencing regime
it had just denounced as inimical to good public policy.

The irony runs deeper still because, in my view, the
legislative will that Kalil claimed to be upholding is
based on a contested statutory construction of our own
making. This point follows from my view, shared by
scholarly commentators and a number of respected
high courts, that general savings statutes do not compel
the result reached in Kalil; instead, those statutes were
intended to avoid the untoward and unintended conse-
quences arising from strict application of the common-
law abatement doctrine (as it interacts with the consti-
tutional ex post facto doctrine) and were never actually
intended by the legislature to preclude retroactive appli-
cation of ameliorative amendments such as Spec. Sess.
P.A. 15-2. See State v. Kalil, supra, 314 Conn. 563–64
(Eveleigh, J., concurring and dissenting); see also E.
Morrison, supra, 95 B.U. L. Rev. 341–42 (‘‘General saving
statutes were meant to address the limited problem
of pardons resulting from the interplay between the
doctrine of abatement and the constitutional prohibi-
tion against ex post facto laws. . . . General saving
statutes were not intended to eliminate the amelioration
doctrine, which merely offered a defendant the benefit
of a reduction in penalty after a legislature amended
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the charging statute.’’ (Footnotes omitted.)); footnote
3 of this opinion (citing cases). The expansion of the
savings statutes to encompass ameliorative amend-
ments within the scope of their presumption of prospec-
tive only application, in other words, is not the inelucta-
ble and unavoidable outcome of legislative design and
intention. Rather, it is the result of a series of decisions
of this court imposing our gloss on the relevant stat-
utes.7 The irony arises from the fact that we purport to

7 The majority declines to accept responsibility for this court’s active role
in producing the operative rule—the rule that ameliorative changes to the
sentencing scheme of a criminal statute are not retroactive unless explicitly
stated in the amending legislation—by pointing to the mandatory regime of
statutory construction imposed by General Statutes § 1-2z, the so-called
plain meaning statute. Again, I agree that Kalil settled that question when
it held that the text of the savings statutes creates a plain and unambiguous
rule. See State v. Kalil, supra, 314 Conn. 553 (declining to adopt the ameliora-
tion doctrine ‘‘because the doctrine is in direct contravention of Connecti-
cut’s savings statutes’’). I do not agree, however, that Kalil settled the
question correctly. At a purely textual level, the controversial question is
what the savings statutes mean by the word ‘‘repeal.’’ Did those statutes,
when enacted, intend to include within their scope statutory amendments
that happen to be effectuated as a technical matter by the mechanism of a
repeal? See id., 563–64 (Eveleigh, J., concurring and dissenting) (‘‘[i]n my
view, these savings statutes do not apply because we are not dealing with
the repeal of a statute, as required by the savings statutes, rather, we are
dealing with an amendment to a statute’’). The answer may be yes or it may
be no, but the text standing alone does not resolve the question. In other
words, although the savings statutes are perfectly clear that repealing stat-
utes will not be construed to be retroactive unless they provide for retroac-
tive application in express terms, the scope of those savings statutes—that
is, whether they apply to ameliorative amendments such as Spec. Sess. P.A.
15-2—is not at all obvious without major interpretive work supplied by the
judiciary. Indeed, this is the whole point of the cases and commentators
opining that such savings statutes were never meant to preclude adoption
of the amelioration doctrine. See, e.g., E. Morrison, supra, 95 B.U. L. Rev.
341 (explaining historical origin of savings statutes and reason why those
statutes do not preclude adoption of amelioration doctrine). The point is
particularly salient in Connecticut because we know for a fact that the
legislature enacted our savings statutes in the late nineteenth century specifi-
cally ‘‘to counter the effect of the common-law abatement doctrine’’ in direct
response to this court’s decision in State v. Daley, 29 Conn. 272 (1860);
State v. Kalil, supra, 556; and not with any apparent intention to preclude
adoption of the amelioration doctrine. See id., 565–66 (Eveleigh, J., concur-
ring and dissenting). I refuse to believe that fidelity to the statutory text
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undertake and execute our role in the construction of
the savings statutes, and Spec. Sess. P.A. 15-2, under
what I take to be the self-concealing and ill-fitting cloak
of judicial restraint, as if the contested meaning, scope
and application of these statutes arise out of the unme-
diated exercise of legislative will embodied in the
‘‘plain’’ meaning of the laws under review. The reality
is that this court has played an active and important role
formulating the rule of statutory construction governing
the present case. Our holding in the present case
enforces the rule that we articulated in Kalil.

This final point returns me to the reason that I concur
in the judgment. The operative rule of statutory con-
struction—accurately stated by the majority as holding
‘‘that changes [including ameliorative changes] to the
sentencing scheme of a criminal statute are not retroac-
tive unless explicitly stated [in the amending legisla-
tion]’’; part I of the majority opinion—was made crystal
clear by this court in Kalil, a decision issued in 2014
and therefore available to the legislature when Spec.
Sess. P.A. 15-2 was debated and adopted. Under these
circumstances, my disagreement with Kalil is not a
sufficient reason to vote to reverse that precedent or
its construction of the relevant savings statutes. ‘‘The
doctrine of stare decisis counsels that a court should
not overrule its earlier decisions unless the most cogent
reasons and inescapable logic require it. . . . Stare
decisis is justified because it allows for predictability
in the ordering of conduct, it promotes the necessary
perception that the law is relatively unchanging, it saves
resources and it promotes judicial efficiency. . . . It is
the most important application of a theory of deci-
sionmaking consistency in our legal culture and . . .
is an obvious manifestation of the notion that deci-
sionmaking consistency itself has normative value.’’

requires us to blind ourselves to the particular historical context producing
that text.
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(Internal quotation marks omitted.) State v. Salamon,
287 Conn. 509, 519, 949 A.2d 1092 (2008). The principles
underlying the doctrine of stare decisis are at their
zenith when we are asked to overturn ‘‘a decision that
involves the construction of a statute.’’ (Internal quota-
tion marks omitted.) Id., 520.

The arguments for and against the adoption of the
amelioration doctrine were analyzed and resolved in
Kalil. The defendant has not raised any new argu-
ments—he ‘‘has simply repeated the arguments that the
parties made and that this court rejected in [Kalil],
which does not justify a departure from principles of
stare decisis.’’ Spiotti v. Wolcott, 326 Conn. 190, 204,
163 A.3d 46 (2017). If the legislature wishes to reverse
the presumption established in Kalil for ameliorative
statutes, it may enact legislation to that effect, as has
been done in at least nine states.8 Accordingly, I reluc-

8 See 5 Ill. Comp. Stat. 70/4 (West 2013) (‘‘[i]f any penalty, forfeiture or
punishment be mitigated by any provisions of a new law, such provision
may, by the consent of the party affected, be applied to any judgment
pronounced after the new law takes effect’’); Ky. Rev. Stat. Ann. § 446.110
(LexisNexis 2010) (‘‘[i]f any penalty, forfeiture or punishment is mitigated
by any provision of the new law, such provision may, by the consent of the
party affected, be applied to any judgment pronounced after the new law
takes effect’’); N.H. Rev. Stat. Ann. § 624:5 (2001) (‘‘[n]o offense committed
and no penalty or forfeiture incurred, under any of the acts repealed by
house bill no. 75 of the 1955 session of the general court, and before the
time when such repeal shall take effect, shall be affected by the repeal,
except that when any punishment, penalty, or forfeiture shall be mitigated
by the provisions of the Revised Statutes Annotated, such provisions may
be extended and applied to any judgment to be pronounced after such
repeal’’); Ohio Rev. Code Ann. § 1.58 (B) (West 2004) (‘‘[i]f the penalty,
forfeiture, or punishment for any offense is reduced by a reenactment or
amendment of a statute, the penalty, forfeiture, or punishment, if not already
imposed, shall be imposed according to the statute as amended’’); Tex.
Government Code Ann. § 311.031 (b) (West 2013) (‘‘[i]f the penalty, forfei-
ture, or punishment for any offense is reduced by a reenactment, revision,
or amendment of a statute, the penalty, forfeiture, or punishment, if not
already imposed, shall be imposed according to the statute as amended’’);
Vt. Stat. Ann. tit. 1, § 214 (c) (2015) (‘‘[i]f the penalty or punishment for any
offense is reduced by the amendment of an act or statutory provision, the
same shall be imposed in accordance with the act or provision as amended
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tantly agree with the majority that we are bound by
Kalil to hold that Spec. Sess. P.A. 15-2 does not apply
retroactively to the defendant. I therefore concur in
the judgment.

NANCY BURTON v. DEPARTMENT
OF ENVIRONMENTAL

PROTECTION
ET AL.

NANCY BURTON v. COMMISSIONER
OF ENVIRONMENTAL

PROTECTION
ET AL.

(SC 20466)

Robinson, C. J., and McDonald, Mullins, Kahn and Keller, Js.

Syllabus

The plaintiff brought an action under the Connecticut Environmental Protec-
tion Act of 1971 (CEPA) (§ 22a-14 et seq.) against the Commissioner of
Environmental Protection and D Co., the owner and operator of a nuclear
power plant in Waterford, seeking, inter alia, an injunction requiring
the power plant to convert to a closed-cycle cooling system. The plaintiff
previously had intervened in a proceeding before the Department of
Environmental Protection to challenge the department’s tentative deter-
mination to renew a permit authorizing D Co. to withdraw water from
Niantic Bay, cycle it through the power plant, and then discharge it into
the Long Island Sound. In her CEPA action, the plaintiff claimed, inter
alia, that the permit renewal proceeding was inadequate to protect the
rights recognized by CEPA and that the current operation of the power
plant would result in unreasonable pollution. The trial court rendered
judgment dismissing the plaintiff’s CEPA action for lack of standing.
The plaintiff appealed, and this court reversed the trial court’s judgment,

unless imposed prior to the date of the amendment’’); Va. Code Ann. § 1-
239 (2017) (‘‘if any penalty, forfeiture, or punishment be mitigated by any
provision of the new act of the General Assembly, such provision may, with
the consent of the party affected, be applied to any judgment pronounced
after the new act of the General Assembly takes effect’’); W. Va. Code Ann.
§ 2-2-8 (LexisNexis 2018) (‘‘if any penalty or punishment be mitigated by
the new law, such new law may, with the consent of the party affected
thereby, be applied to any judgment pronounced after it has taken effect’’).



Page 46 CONNECTICUT LAW JOURNAL August 31, 2021

AUGUST, 2021782 337 Conn. 781

Burton v. Dept. of Environmental Protection

concluding that the plaintiff did have standing. Thereafter, the permit
renewal proceeding continued, and, in 2010, after the department con-
ducted an evidentiary hearing, the hearing officer issued a proposed final
decision, in which the hearing officer recommended that the department
issue a permit. The department subsequently issued the permit, and the
plaintiff filed an administrative appeal against the department and D
Co., claiming, inter alia, that the department failed to make a legally
valid best technology available determination. The administrative appeal
was then consolidated with the plaintiff’s CEPA action. Thereafter, the
commissioner and D Co. filed motions to dismiss the CEPA action on
the ground that it was moot, which the trial court granted. The plaintiff
appealed from the judgment of dismissal, and this court reversed that
judgment. On remand, the trial court conducted a hearing on the merits
of the consolidated actions and rendered judgments in favor of the
commissioner, the department and D Co. The plaintiff appealed, claim-
ing, inter alia, that the trial court incorrectly concluded that she had
failed to prove that the administrative proceeding was inadequate and
that the operation of the power plant would result in unreasonable
pollution. Held:

1. The plaintiff’s claim that the administrative proceeding was inadequate
to protect the rights recognized by CEPA was unavailing:

a. The plaintiff could not prevail on her claim that the administrative
proceeding was inadequate insofar as the hearing officer precluded cer-
tain claims on which the plaintiff sought to intervene: the hearing officer
did not abuse her discretion by precluding the plaintiff’s claim challenging
the permit renewal application on the ground that it failed to implement
the best technology available, as that claim was duplicative of several
other claims, and the hearing officer fully considered the plaintiff’s argu-
ments on this issue; moreover, the hearing officer did not abuse her
discretion by precluding three additional claims of the plaintiff on the
ground that they raised issues that were outside the department’s jurisdic-
tion, as these claims involved matters that were regulated exclusively
by the federal government, and two of those claims, which raised issues
concerning federal criminal law and employment practices, were not
related to environmental issues.
b. The plaintiff’s claim that the administrative proceeding was inadequate
because the hearing officer had excluded a 2007 document containing
a draft best technology available determination was unavailing: contrary
to the plaintiff’s claim, the department was previously directed by this
court in Fish Unlimited v. Northeast Utilities Service Co. (254 Conn.
1) to review all of its prior determinations regarding the cooling system,
and the plaintiff mischaracterized this court’s language in Fish Unlim-
ited, which was not an order but, rather, an explanation of what the
department would be required to do to renew the permit pursuant to
the applicable statutory scheme; moreover, the hearing officer’s decision
to exclude this document was not improper because there was nothing
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in the document or testimony to support its credibility, unlike other
drafts of the permit, which were formally circulated by the department,
authenticated, signed by their drafters, and admitted at the hearing.
c. The plaintiff could not prevail on her claim challenging the neutrality
of the administrative proceeding on the ground that the hearing officer
was biased, colluded with D Co. to issue the permit without any consider-
ation of the closed-cycle cooling system, and prejudged the plaintiff’s
challenge to the permit’s best technology available determination; the
plaintiff’s claim was inadequately briefed, as her allegations regarding
bias were speculative and lacked citations to the administrative record,
and the plaintiff’s arguments concerning the allegations contained no
relevant legal authority and were cursorily scattered across different
headings and sections of her brief.

2. This court declined to review the plaintiff’s claim that she established that
unreasonable pollution would result from the power plant’s operation
as permitted and claim that the permit’s best technology available deter-
mination violated the Clean Water Act, as they were inadequately briefed:
the plaintiff provided only minimal citation to the trial or administrative
record in support of these claims, and she provided no citation to any
legal authority to define ‘‘unreasonable pollution’’ under CEPA, to define
‘‘best technology available’’ under the Clean Water Act, or to support
either claim; moreover, this court declined to address the plaintiff’s
claim that the trial court failed to follow this court’s prior remand order
when it conducted a single hearing because the claim was inadequately
briefed, as the plaintiff’s briefing of this claim was inconsistent and
nearly incomprehensible.

Argued September 10, 2020—officially released January 21, 2021*

Procedural History

Action, in the second case, for a temporary injunction
in connection with the intake and discharge of water
from the Long Island Sound and nearby bodies of water
by the defendant Dominion Nuclear Connecticut, Inc.,
the owner and operator of Millstone Nuclear Power
Station, and for other relief, brought to the Superior
Court in the judicial district of Hartford, where the
court, Tanzer, J., granted the defendants’ motions to
dismiss and rendered judgment thereon in their favor,
from which the plaintiff appealed; thereafter, this court
reversed the trial court’s judgment in the second case

* January 21, 2021, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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and remanded that case for further proceedings; admin-
istrative appeal, in the first case, from the decision of
the named defendant approving the application of the
defendant Dominion Nuclear Connecticut, Inc., to
renew its water discharge permit, brought to the Supe-
rior Court in the judicial district of Danbury, where the
case was transferred to the judicial district of Hartford;
subsequently, the cases were consolidated; thereafter,
the court, Sheridan, J., granted the defendants’ motions
to dismiss the action in the second case and rendered
judgment thereon in their favor, from which the plaintiff
appealed; subsequently, this court reversed the trial
court’s judgment in the second case and remanded that
case for further proceedings; on remand, the cases were
tried to the court, Moukawsher, J.; judgments for the
defendants, from which the plaintiff appealed.
Affirmed.

Nancy Burton, self-represented, the appellant
(plaintiff).

Matthew I. Levine, assistant attorney general, with
whom were Daniel M. Salton, assistant attorney gen-
eral, and, on the brief, William Tong, attorney general,
and Claire E. Kindall, solicitor general, for the appel-
lees (named defendants in the first and second cases).

Elizabeth C. Barton, with whom were Harold M.
Blinderman and, on the brief, Taylor C. Amato, for the
appellee (defendant Dominion Nuclear Connecticut,
Inc.).

Opinion

McDONALD, J. This case comes to us for the third
time following lengthy and highly contested litigation.
The plaintiff, Nancy Burton, brought an action under
the Connecticut Environmental Protection Act of 1971
(CEPA), General Statutes § 22a-14 et seq., against the
defendants, the Commissioner of Environmental Pro-
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tection1 and Dominion Nuclear Connecticut, Inc., and
an administrative appeal under General Statutes § 4-
183 (a) against the defendants, the Department of Envi-
ronmental Protection2 and Dominion. The actions, now
consolidated, claim, in part, that the operation of the
Millstone Nuclear Power Station (plant), which is
owned and operated by Dominion, is causing unreason-
able pollution of the waters of the state in violation of
CEPA. Specifically, the plaintiff challenged the depart-
ment’s decision to issue a National Pollutant Discharge
Elimination System permit to Dominion to authorize
the intake and discharge of water by the plant, claiming
that the permit renewal proceeding was inadequate to
protect the rights recognized by CEPA. The trial court
previously dismissed the plaintiff’s CEPA action for lack
of standing, which this court reversed in Burton v.
Commissioner of Environmental Protection, 291
Conn. 789, 970 A.2d 640 (2009) (Burton I). Thereafter,
the trial court again dismissed the plaintiff’s CEPA
action, this time concluding that the action was moot
because the permit renewal proceeding had terminated.
This court reversed that decision in Burton v. Commis-
sioner of Environmental Protection, 323 Conn. 668, 150
A.3d 666 (2016) (Burton II). On remand from Burton
II, the trial court conducted a hearing on the merits of
the plaintiff’s CEPA claim and administrative appeal
and rendered judgments in favor of the defendants. The
plaintiff now appeals from those judgments, claiming,
among other things, that the trial court incorrectly con-
cluded that she failed to prove that the administrative

1 The Commissioner of Environmental Protection is now called the Com-
missioner of Energy and Environmental Protection. See footnote 2 of this
opinion.

2 In 2011, the Department of Energy and Environmental Protection was
established as the successor department to the Department of Environmen-
tal Protection and the Department of Public Utility Control, and the Commis-
sioner of Energy and Environmental Protection became the head of the
successor department. See Public Acts 2011, No. 11-80, § 1, codified at
General Statutes (Supp. 2012) § 22a-2d.
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proceeding was inadequate and the operation of the
plant would result in unreasonable pollution.

Our decisions in Burton I and Burton II, as supple-
mented by the record, set forth the following relevant
facts and procedural history. The plant is a nuclear
power facility located in Waterford. The plant has a
once-through cooling system in which it draws water
from Niantic Bay, cycles it once through the plant, then
discharges the hot water into the Long Island Sound.
The plaintiff alleges that this process draws approxi-
mately two billion gallons of water per day. These activi-
ties are authorized by a permit that the department
issued to the owner of the plant—currently, Domin-
ion—pursuant to the federal Clean Water Act, 33 U.S.C.
§ 1251 et seq.3

In 1992, the department issued a five year permit
authorizing the plant’s water intakes and discharges.
After it expired, the plant continued to operate under
that permit’s terms while the department processed
Dominion’s timely permit renewal application pursuant
to General Statutes § 4-182 (b). In 2006, the department
issued a notice of tentative determination to renew the
permit, which triggered the public aspect of the permit
renewal proceeding. The plaintiff filed a timely notice
of intervention in the permit renewal proceeding pursu-
ant to General Statutes (Rev. to 2005) § 22a-19, as
amended by No. 06-196, § 256, of the 2006 Public Acts.4

3 The department originally issued the permit in 1992 to Dominion’s prede-
cessor, Northeast Nuclear Energy Company. When Dominion purchased the
plant from Northeast in 2001, the department approved the transfer of
Northeast’s permit to Dominion and the substitution of Dominion for North-
east in the permit renewal application.

4 General Statutes (Rev. to 2005) § 22a-19, as amended by No. 06-196,
§ 256, of the 2006 Public Acts (P.A. 06-196), provides in relevant part: ‘‘(a)
In any administrative, licensing or other proceeding . . . any person . . .
may intervene as a party on the filing of a verified pleading asserting that
the proceeding . . . involves conduct which has, or which is reasonably
likely to have, the effect of unreasonably polluting, impairing or destroying
the public trust in the air, water or other natural resources of the state. . . .’’

Hereinafter, all references to § 22a-19 in this opinion are to the 2005
revision of the statute, as amended by P.A. 06-196, § 256.
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She claimed, among other things, that the plant’s opera-
tion, as permitted, would result in unreasonable pollu-
tion because it would ‘‘entrain and impinge [marine
life], a natural resource of vital import[ance] to the
state’’; (internal quotation marks omitted) Burton v.
Commissioner of Environmental Protection, supra,
291 Conn. 794; and ‘‘continuously release vast quantities
of hot water [in]to the Long Island Sound . . . .’’ (Inter-
nal quotation marks omitted.) Id., 794–95. She claimed
that these activities would ‘‘continue the process by
which indigenous fish stocks have been devastated’’;
(internal quotation marks omitted) id., 794; and that
converting the plant’s current cooling system to a
closed-cycle cooling system ‘‘would virtually eliminate
waterborne adverse impacts to the marine environment
. . . .’’ (Internal quotation marks omitted.) Id., 795. The
hearing officer allowed the plaintiff to intervene on
certain claims but precluded numerous other claims
that the plaintiff raised concerning Dominion’s and the
department’s alleged collusion and illegal activities, as
well as the plant’s alleged radioactive pollution. At every
stage of the proceedings, the plaintiff has argued that
the plant should convert to a closed-cycle cooling sys-
tem. This cooling system would recirculate the water
used to cool the plant and result in significantly less
water intake and discharge. See, e.g., Entergy Corp. v.
Riverkeeper, Inc., 556 U.S. 208, 214 n.2, 129 S. Ct. 1498,
173 L. Ed. 2d 369 (2009).

In 2007, while the permit renewal proceeding was
ongoing, the plaintiff brought the first action against
the commissioner under CEPA, General Statutes § 22a-
16.5 She claimed, among other things, that (1) the permit

5 General Statutes § 22a-16 provides in relevant part: ‘‘[A]ny person . . .
may maintain an action in the superior court . . . for declaratory and equita-
ble relief against the state, any political subdivision thereof, any instrumen-
tality or agency of the state or of a political subdivision thereof . . . for
the protection of the public trust in the air, water and other natural resources
of the state from unreasonable pollution, impairment or destruction . . . .’’
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renewal proceeding was inadequate to protect the rights
recognized by CEPA, and (2) the current operation of
the plant would result in unreasonable pollution. She
sought, among other remedies, an injunction requiring
the plant to convert to a closed-cycle cooling system.
The trial court dismissed this action, holding that the
plaintiff lacked standing under § 22a-16 because her
claim arose from a permitting proceeding. The plaintiff
appealed, and this court reversed. We concluded that
the plaintiff had standing for her claim under § 22a-16
because her complaint ‘‘sets forth facts to support an
inference that unreasonable pollution, impairment or
destruction of a natural resource will probably result
from [the plant’s] operation.’’ Burton v. Commissioner
of Environmental Protection, supra, 291 Conn. 804. We
also reasoned that the ongoing permit renewal proceed-
ing did not preclude the plaintiff’s action when, as here,
the plaintiff claimed ‘‘that the permit renewal proceed-
ing is inadequate to protect the rights recognized by
[CEPA] . . . .’’ Id., 812. We remanded the case, direct-
ing the trial court to afford the plaintiff an opportunity
to establish that the permit renewal proceeding was
inadequate to protect the rights recognized by CEPA
and, if appropriate, to stay that administrative proceed-
ing. Id., 813.

Meanwhile, the permit renewal proceeding continued.
In 2008, the department introduced a revised draft per-
mit, which was the product of negotiations between
Dominion and various environmental organizations that
had also intervened in the administrative proceeding.
The department conducted an evidentiary hearing on
the permit renewal over the course of eighteen days in
January and February, 2009. During the hearing, the
plaintiff offered the testimony of two fact witnesses,
including herself. She also extensively cross-examined
all of Dominion’s and the department’s witnesses. Addi-
tionally, the plaintiff offered approximately sixty-one



Page 53CONNECTICUT LAW JOURNALAugust 31, 2021

AUGUST, 2021 789337 Conn. 781

Burton v. Dept. of Environmental Protection

exhibits, one of which was initially admitted as a full
exhibit but was subsequently excluded.

In 2010, the hearing officer issued her proposed final
decision6 pursuant to General Statutes (Rev. to 2009)
§ 4-179 (c), in which she recommended that the depart-
ment issue the revised draft permit. The plaintiff filed
exceptions to the proposed final decision. The depart-
ment’s deputy commissioner, who was charged with
rendering a final decision on the contested permit
renewal, rejected the plaintiff’s arguments. Thereafter,
the deputy commissioner issued the permit.7

The 2010 permit is the center of this dispute. The
Clean Water Act required the department to determine,
in its best professional judgment, that the plant’s cool-
ing system, as permitted, reflects ‘‘the best technology
available [BTA] for minimizing adverse environmental
impact.’’ 33 U.S.C. § 1326 (b) (2018); see Natural
Resources Defense Council, Inc. v. United States Envi-
ronmental Protection Agency, 822 F.2d 104, 111 (D.C.
Cir. 1987) (‘‘[i]f no national standards have been promul-
gated . . . the permit writer is authorized to use, on a
case-by-case basis, [the permit writer’s] ‘best profes-
sional judgment’ to impose’’ applicable effluent limita-
tions that comply with Clean Water Act). The 2010
permit evaluated the operation of the plant’s cooling

6 Under General Statutes (Rev. to 2009) § 4-179 (b), a hearing officer makes
a proposed final decision in a contested case, which ‘‘shall be in writing
and contain a statement of the reasons for the decision and a finding of
facts and conclusion of law on each issue of fact or law necessary to
the decision.’’ Following the hearing officer’s proposed final decision, the
department’s deputy commissioner issued her final decision under General
Statutes (Rev. to 2009) § 4-180, which affirmed the hearing officer’s proposed
final decision, with minor modifications, and conducted an independent
evaluation as to whether the permit complied with, among other statutes
and regulations, CEPA and the Clean Water Act.

7 This five year permit expired in 2015. Dominion filed a timely application
for renewal, and the plant continues to operate under this permit pursuant
to § 4-182 (b).



Page 54 CONNECTICUT LAW JOURNAL August 31, 2021

AUGUST, 2021790 337 Conn. 781

Burton v. Dept. of Environmental Protection

system and concluded that it did not reflect the BTA.
The permit recognized that requiring the plant to con-
vert to a closed-cycle cooling system, as sought by the
plaintiff, would reflect the BTA, but the permit declined
to require the plant to convert to that cooling system
because the department could not evaluate the feasibil-
ity of such a requirement. Instead, the permit imposed
a series of other technological requirements to mitigate
the current cooling system’s environmental impact. The
permit also required specific studies to ascertain the
feasibility of converting the plant to a closed-cycle cool-
ing system, the results of which may trigger a ‘‘subse-
quent BTA determination by the commissioner . . . .’’

In evaluating the permit’s compliance with CEPA and
the Clean Water Act, the hearing officer and the deputy
commissioner each concluded that the plant’s current
cooling system and the additional studies and technol-
ogy requirements together reflected the BTA. The dep-
uty commissioner noted that ‘‘the BTA in the present
case is not a single technology but, rather, a combina-
tion of various technologies, studies, and com-
mitments.’’

Following the department’s issuance of the 2010 per-
mit, the plaintiff timely filed the second action, an
administrative appeal from the department’s permit
renewal under § 4-183 (a).8 The plaintiff claimed, among
other things, that the final decision and permit failed
to make a legally valid BTA determination. This action
was consolidated with the plaintiff’s earlier CEPA
action.

Thereafter, the defendants moved to dismiss the
CEPA action, arguing that it was moot because the

8 General Statutes § 4-183 (a) provides in relevant part: ‘‘A person who
has exhausted all administrative remedies available within the agency and
who is aggrieved by a final decision may appeal to the Superior Court as
provided in this section. . . .’’
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permit renewal proceeding had terminated. The trial
court granted the defendants’ motions to dismiss, rea-
soning that, with the conclusion of the administrative
proceeding, the court lacked authority to grant equita-
ble relief consistent with this court’s remand in Burton
I. The plaintiff appealed, and this court reversed, con-
cluding that ‘‘the present action is not moot because a
controversy continues to exist between the parties’’;
Burton v. Commissioner of Environmental Protection,
supra, 323 Conn. 677; and ‘‘[t]he issuance of the renewal
permit did not resolve or terminate these controversies,
and they continue to exist.’’ Id., 678. We also recognized
that, if the plaintiff prevailed, the trial court’s authority
to issue an appropriate remedy would not be limited
to staying the administrative proceeding; rather, the
court would have the authority to adjudicate the impact
of the plant’s operation and issue appropriate equitable
relief. See id. Accordingly, we remanded the case; id.,
684; directing the trial court to determine ‘‘whether the
permit renewal proceeding was inadequate because the
department misinterpreted or misapplied the applicable
environmental law and, if the hearing is determined to
have been inadequate, [to] . . . order . . . appro-
priate declaratory or equitable relief.’’ Id., 679 n.7. We
further emphasized that ‘‘we express[ed] no opinion
. . . regarding’’ the appropriate procedures for litigat-
ing the CEPA action and administrative appeal, as con-
solidated. Id.

In 2018, following our remand in Burton II, the trial
court held a single, four day hearing on the merits of
the two consolidated actions. The trial court rendered
judgments for the defendants in both actions. It con-
cluded that the plaintiff did not establish that the plant’s
operation, as permitted, resulted in unreasonable pollu-
tion. It also concluded that the plaintiff failed to estab-
lish that the administrative proceeding contained
procedural irregularities or was otherwise inadequate
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to protect the rights recognized by CEPA. The trial
court also disagreed with the plaintiff’s challenge to the
permit’s BTA determination, reasoning that the deputy
commissioner, in her final decision, ‘‘conclude[d] that
the technology proposed for [the plant] meets the Clean
Water Act requirement of [BTA].’’

The plaintiff filed a motion for mistrial, claiming,
among other things, that the remand in Burton II
required the trial court to hold a hearing first on the
adequacy of the administrative proceeding and then a
distinct hearing on the issue of unreasonable pollution.
The trial court denied the plaintiff’s motion. The plain-
tiff appealed from the judgments of the trial court to
the Appellate Court, and the appeal was transferred to
this court pursuant to General Statutes § 51-199 (c) and
Practice Book § 65-1. Additional relevant facts will be
set forth as necessary.

Although the plaintiff’sbrief appears to assertsix argu-
ments, they are not clearly articulated, and they are
more properly distilled into four claims. First, the plain-
tiff argues that the trial court incorrectly concluded
that she failed to establish that the administrative pro-
ceeding was inadequate to protect the rights recognized
by CEPA. Second, the plaintiff argues that the trial
court improperly held that she failed to establish that
unreasonable pollution would result from the plant’s
operation. Third, the plaintiff argues that the trial court
incorrectly concluded that the department’s BTA deter-
mination did not violate the Clean Water Act. Finally,
the plaintiff argues that the trial court violated this
court’s remand order in Burton II by failing to follow
the prescribed two step proceeding. The defendants
argue that the plaintiff has inadequately briefed all of
her claims. They also argue, in the alternative, that the
trial court’s procedures and substantive holdings were
proper. We agree with the defendants that the majority
of the plaintiff’s claims are inadequately briefed, and
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we conclude that those claims that are adequately
briefed lack merit.9

I

We begin with the plaintiff’s claim that the administra-
tive proceeding was inadequate to protect the rights
recognized by CEPA.10 Although not clearly explained
in her brief, the plaintiff appears to raise three argu-
ments in support of her claim: the plaintiff challenges
(1) the hearing officer’s decision to preclude certain
claims on which the plaintiff sought to intervene, (2)
the hearing officer’s decision to exclude certain evi-
dence that the plaintiff sought to admit, and (3) the
neutrality of the proceeding. We address each argument
in turn.

A

The plaintiff first argues that the administrative pro-
ceeding was inadequate because the hearing officer
precluded certain claims on which she sought to inter-
vene. Specifically, the plaintiff asserts that paragraphs
5B, 5F, 5J and 5K of her notice of intervention were

9 We note that the plaintiff raises numerous arguments throughout her
brief via superficial and conclusory statements that do not appear to fit into
any of her four main claims. To the extent they assert claims for relief, we
conclude that they are inadequately briefed. These arguments include: the
legality of the department’s emergency authorizations regarding the plant’s
1992 permit; the question of whether the department applied cost-benefit
analysis in renewing the permit; the propriety of the other intervenors’
negotiations and stipulation; the propriety of the trial court’s reviewing
evidence that was excluded from the administrative proceeding; and the
veracity of the trial court’s statements about the context of the Clean
Water Act.

10 We note that the plaintiff mischaracterizes the trial court’s decision on
this issue. She asserts that ‘‘[t]he trial court never ruled on the specific
question of whether [the administrative] proceedings were inadequate pursu-
ant to [General Statutes] § 22a-20 . . . .’’ This is not true. Under a heading
dedicated to the inadequacy of the proceeding, the trial court concluded
that the administrative proceeding ‘‘suffered from no fundamental proce-
dural unfairness.’’
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improperly precluded. Because the plaintiff does not
reference the hearing officer’s preclusion of any of her
other claims, we confine our analysis to those claims
enumerated in the plaintiff’s brief.

Paragraph 5B alleged that granting the permit
renewal application would result in the release of toxic
and radioactive substances into the Long Island Sound.
Paragraph 5F alleged that ‘‘[t]he application violates
the federal Clean Water Act in that it fails to implement
the [BTA] to avoid unnecessary adverse impacts and
in other respects.’’ Paragraph 5J baldly alleged that
Dominion had pleaded ‘‘guilty to committing federal
felonies’’ due to falsifying environmental monitoring
reports, releasing carcinogens, and violating permit
conditions. Paragraph 5K alleged, also with little con-
text, that Dominion had a ‘‘track record of firing whis-
tleblowers in retaliation for their truth telling and
exposure’’ of information about the plant’s operation.
The hearing officer precluded these four claims, among
others, because they contained ‘‘allegations that are
either not relevant to this proceeding, redundant, or
have been previously resolved,’’ and because they
raised issues that were ‘‘beyond the scope of the appli-
cation before [the hearing officer] or are otherwise not
within the jurisdiction of [the department].’’ For its part,
the trial court noted that the ‘‘hearing officer heard, in
one fashion or another, all of the substantive issues
[the plaintiff] complains about, including the issue of
the closed-cycle [cooling] system.’’ The plaintiff argues
that preclusion of these claims contributed to the inade-
quacy of the administrative proceeding because she
was unable to raise issues relevant to the contested
permit renewal decision. The defendants argue that the
hearing officer correctly concluded that the department
lacked jurisdiction over the precluded claims.

We begin with the applicable legal principles govern-
ing a party’s intervention in an administrative proceed-



Page 59CONNECTICUT LAW JOURNALAugust 31, 2021

AUGUST, 2021 795337 Conn. 781

Burton v. Dept. of Environmental Protection

ing. Section 22a-19 (a) provides in relevant part: ‘‘In
any administrative . . . proceeding . . . any person
. . . may intervene as a party on the filing of a verified
pleading asserting that the proceeding . . . involves
conduct which has, or which is reasonably likely to
have, the effect of unreasonably polluting, impairing or
destroying the public trust in the air, water or other
natural resources of the state.’’ In addition, the depart-
ment’s rules of practice provide that the hearing officer
in a contested case has discretion to ‘‘restrict the partici-
pation in the proceeding of [an intervenor], although
only to the extent necessary to promote justice and the
orderly conduct of the proceeding.’’ Regs., Conn. State
Agencies § 22a-3a-6 (k) (7). We therefore consider
whether the hearing officer abused her discretion by
precluding the plaintiff’s claims. See, e.g., Board of
Selectmen v. Freedom of Information Commission, 294
Conn. 438, 446, 984 A.2d 748 (2010) (‘‘[o]ur ultimate
duty is to determine, in view of all of the evidence,
whether the agency, in issuing its order, acted . . . in
abuse of its discretion’’ (internal quotation marks
omitted)).

We conclude that the hearing officer did not abuse her
discretion by precluding these four claims. First, para-
graph 5F, which challenged the permit renewal applica-
tion because it failed to implement the BTA, was
duplicative of several of the claims on which the hearing
officer permitted the plaintiff to intervene. In particular,
the hearing officer considered the plaintiff’s challenge
regarding the proper implementation of the BTA under
paragraph 6, which asserted the diminished environ-
mental impact of a closed-cycle cooling system. The
hearing officer then issued a detailed ruling that the
plaintiff had failed to establish a prima facie showing
of unreasonable pollution. Because paragraph 5F was
duplicative of several other claims and the hearing offi-
cer fully considered the plaintiff’s arguments on this
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point, the hearing officer did not abuse her discretion
by precluding it.

In addition, we conclude that it was not an abuse of
discretion for the hearing officer to preclude paragraphs
5B, 5J and 5K on the ground that they raised issues that
were outside the department’s jurisdiction. We have
repeatedly explained that ‘‘[CEPA] grants standing to
intervenors to raise only those environmental concerns
that are within the jurisdiction of the particular adminis-
trative agency conducting the proceeding [in] which
the party seeks to intervene.’’ Nizzardo v. State Traffic
Commission, 259 Conn. 131, 148, 788 A.2d 1158 (2002).
In 2006, when the plaintiff filed her notice of interven-
tion, the department had jurisdiction over ‘‘all matters
relating to the preservation and protection of the air,
water and other natural resources of the state.’’ General
Statutes (Rev. to 2005) § 22a-2 (a).11 Because radiologi-
cal discharge by nuclear power plants is regulated
exclusively by the federal government, the hearing offi-
cer’s decision to preclude paragraph 5B for lack of
jurisdiction was not an abuse of discretion. See Burton
v. Dominion Nuclear Connecticut, Inc., 300 Conn. 542,
552, 23 A.3d 1176 (2011) (holding, in distinct action
brought by plaintiff against Dominion, that federal law
preempted regulation of radiological safety at nuclear
power plants); see also Pacific Gas & Electric Co. v.
State Energy Resources Conservation & Development
Commission, 461 U.S. 190, 212, 103 S. Ct. 1713, 75 L. Ed.
2d 752 (1983) (‘‘the [f]ederal [g]overnment maintains
complete control of the safety and ‘nuclear’ aspects of
energy generation’’). Regarding paragraphs 5J and 5K,
federal criminal law and employment practices are like-
wise outside the department’s jurisdiction.

Moreover, under CEPA, intervention in administra-
tive proceedings is limited to claims asserting certain

11 The department’s jurisdiction was modified in 2011 by No. 11-80, §§ 1
and 55, of the 2011 Public Acts. See footnote 2 of this opinion.
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environmental issues. See Pond View, LLC v. Plan-
ning & Zoning Commission, 288 Conn. 143, 159, 953
A.2d 1 (2008) (‘‘it is axiomatic that [§ 22a-19] encom-
passes substantive environmental issues only’’). The
plaintiff does not connect her allegations in paragraphs
5J and 5K to any such environmental issue. Accordingly,
it was not an abuse of discretion for the hearing officer
to preclude these claims.

B

The plaintiff next argues that the administrative pro-
ceeding was inadequate because the hearing officer
excluded certain evidence that the plaintiff sought to
introduce. Specifically, the plaintiff identifies a docu-
ment that she alleges is a draft BTA determination pre-
pared by department staff, dated September 10, 2007.12

This document asserts that the closed-cycle cooling
system satisfies the BTA requirement in the Clean
Water Act.

The following additional facts are relevant to our
analysis. At the administrative hearing, the plaintiff
sought to introduce the September 10, 2007 document
during her cross-examination of a Dominion witness,
but the hearing officer declined to enter it as a full

12 The plaintiff also asserts that ‘‘the hearing officer precluded the plaintiff
from introducing into evidence the most recently expired 1992 permit
. . . .’’ (Footnote omitted.) To the extent that the plaintiff argues that this
exclusion contributed to the inadequacy of the proceeding, this argument
is inadequately briefed because the plaintiff provides no analysis regarding
why exclusion of this evidence was improper. ‘‘We consistently have held
that [a]nalysis, rather than mere abstract assertion, is required in order to
avoid abandoning an issue by failure to brief the issue properly.’’ (Internal
quotation marks omitted.) Knapp v. Knapp, 270 Conn. 815, 823 n.8, 856
A.2d 358 (2004).

Likewise, at oral argument, the plaintiff referenced testimony from litiga-
tion in another case by an expert, Mark Gibson, which was not admitted
as evidence in the present case. Because this report was not raised prior
to oral argument, we decline to consider this newly raised argument. ‘‘[I]t is
well settled that a claim cannot be raised for the first time at oral argument.’’
Hornung v. Hornung, 323 Conn. 144, 160 n.20, 146 A.3d 912 (2016).
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exhibit. The hearing officer noted that it was not authen-
ticated, and, therefore, it was not credible. She observed
that it was not typed on department letterhead; nor was
it signed to otherwise indicate its source. The plaintiff
asserted that the unidentified person who gave her the
document told her that it was prepared by department
staff. The hearing officer noted that, without testimony
by the person who gave the plaintiff the document,
her assertion was hearsay. Finally, the hearing officer
concluded that there was no foundation to introduce
the document as an exhibit because there was nothing
to link the document to the witness the plaintiff was
cross-examining.13

On appeal, the plaintiff appears to argue that the
exclusion of this document rendered the administrative
proceeding inadequate for two reasons. First, the plain-
tiff challenges the hearing officer’s evidentiary ruling
that the document lacked credibility. Second, the plain-
tiff argues that the exclusion of this document rendered
the administrative proceeding inadequate because the
department was previously ordered by this court to
‘‘review all of [the department’s] prior determinations
that [the plant’s] cooling system is consistent with the
provisions of the . . . Clean Water Act, which requires
that the cooling water intake structure represent [the
BTA] for minimizing environmental impacts.’’ (Internal
quotation marks omitted.) Fish Unlimited v. Northeast
Utilities Service Co., 254 Conn. 1, 14, 756 A.2d 262
(2000), overruled in part on other grounds by Waterbury
v. Washington, 260 Conn. 506, 800 A.2d 1102 (2002). In
Fish Unlimited, which was decided before the permit
renewal proceeding began, several environmental orga-
nizations sought an injunction against the prior owners
and operators of the plant requiring it to convert to a
closed-cycle cooling system. See id., 3 and nn.1 and 2;

13 The trial court did not specifically address the issue of whether exclusion
of this document was proper.
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see also id., 9. In upholding the trial court’s dismissal
of the complaint, this court reasoned that the environ-
mental organizations were first required to exhaust the
administrative remedies available through the permit
renewal proceeding. Id., 19–21. Although the holding
in Fish Unlimited regarding the applicability of the
exhaustion doctrine has since been overturned; see
Waterbury v. Washington, supra, 545; the plaintiff
argues that this court ordered the department to review
prior BTA determinations in the permit renewal pro-
ceeding, which it failed to do by excluding the Septem-
ber 10, 2007 draft BTA determination.

The defendants contend that exclusion of this docu-
ment was not an abuse of discretion in light of the
hearing officer’s role to evaluate the reliability of evi-
dence. Dominion also argues that the plaintiff has not
shown how the hearing officer’s evidentiary ruling
affected the outcome of the permit renewal proceeding
in light of the expansive administrative record. For their
part, the department and the commissioner argue that
the passages the plaintiff cites from Fish Unlimited
‘‘were not intended to instruct the department on the
substantive requirements of a hearing.’’

Resolution of this claim is controlled by well settled
principles. Under the department’s rule governing con-
tested cases, a hearing officer in a contested case has
the discretionary power to ‘‘[a]dmit or exclude evidence
and rule on objections to evidence . . . .’’ Regs., Conn.
State Agencies § 22a-3a-6 (d) (2) (E). In addition, ‘‘[t]he
hearing officer shall not admit any evidence which is
irrelevant, immaterial, unduly repetitious, untrustwor-
thy, or unreliable.’’14 (Emphasis added.) Id., § 22a-3a-
6 (s) (1). Moreover, ‘‘administrative tribunals are not

14 This subdivision of the regulation supplements General Statutes § 4-
178, under which ‘‘the agency shall, as a matter of policy, provide for the
exclusion of irrelevant, immaterial or unduly repetitious evidence . . . .’’
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strictly bound by the rules of evidence and . . . they
may consider evidence which would normally be incom-
petent in a judicial proceeding, as long as the evidence
is reliable and probative.’’ Tomlin v. Personnel Appeal
Board, 177 Conn. 344, 348, 416 A.2d 1205 (1979); see
also, e.g., Connecticut Fund for the Environment, Inc.
v. Stamford, 192 Conn. 247, 249, 470 A.2d 1214 (1984)
(‘‘Although proceedings before administrative agencies
. . . are informal and are conducted without regard
to the strict rules of evidence, the hearings must be
conducted so as not to violate the fundamental rules
of natural justice. . . . Due process of law requires not
only that there be due notice of the hearing but that at
the hearing the parties involved have a right to produce
relevant evidence, and an opportunity to know the facts
on which the agency is asked to act, to cross-examine
witnesses and to offer rebuttal evidence.’’ (Citation
omitted.)). ‘‘It is within the province of the hearing
officer to determine the credibility of evidence. . . .
The plaintiff bears the burden of demonstrating that a
hearing officer’s evidentiary ruling is arbitrary, illegal
or an abuse of discretion.’’ (Citation omitted; internal
quotation marks omitted.) Roy v. Commissioner of
Motor Vehicles, 67 Conn. App. 394, 397, 786 A.2d
1279 (2001).

We disagree with both of the plaintiff’s arguments
regarding the September 10, 2007 document. First, the
plaintiff mischaracterizes this court’s language from
Fish Unlimited. Our statement that ‘‘the department
must review all of its prior determinations [regarding
the cooling system]’’; Fish Unlimited v. Northeast Utili-
ties Service Co., supra, 254 Conn. 14; was not an order;
rather, it was an explanation of what the department
would be required to do to renew the permit pursuant
to the applicable statutory scheme. We described this
process to explain that, contrary to the arguments
raised by the plaintiff environmental organizations, the
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permit renewal proceeding would not be futile, and
the department would have the authority to grant the
requested relief. See id., 14–15. Contrary to the plain-
tiff’s argument, excluding this document did not
‘‘def[y]’’ any ‘‘order’’ from this court.

Second, the hearing officer’s decision to exclude this
document was not improper because there was nothing
in the document or testimony to support its credibility.
This contrasts with the other drafts of the permit, which
were formally circulated by the department, authenti-
cated, signed by their drafters, and admitted at the
hearing. The department’s regulations require a hearing
officer to exclude evidence that is ‘‘untrustworthy, or
unreliable’’; Regs., Conn. State Agencies § 22a-3a-6 (s)
(1); and the plaintiff has not explained how the hearing
officer’s evidentiary ruling regarding the document’s
credibility was improper, particularly in light of the
document’s low probative value.

C

Finally, with respect to the adequacy of the proceed-
ing, the plaintiff challenges the neutrality of the adminis-
trative proceeding. Specifically, she argues that the
hearing officer was biased, colluded with Dominion to
issue the permit without any consideration of the
closed-cycle cooling system, and prejudged the plain-
tiff’s challenge to the permit’s BTA determination. The
defendants argue that the plaintiff’s claim is inade-
quately briefed because it is conclusory, speculative,
and without citations to the administrative record. They
also argue, in the alternative, that the hearing officer’s
conduct was proper and that, even if there were any
procedural irregularities, the plaintiff failed to show
how she was harmed by them.

We agree with the defendants that this claim is inade-
quately briefed. The plaintiff’s allegations of the hearing
officer’s bias are speculative and contain no citations
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to the record.15 See, e.g., Connecticut Coalition Against
Millstone v. Connecticut Siting Council, 286 Conn. 57,
87, 942 A.2d 345 (2008) (‘‘mere conclusory assertions
regarding a claim, with no mention of relevant authority
and minimal or no citations from the record, [are inade-
quately briefed]’’). Additionally, the plaintiff’s argument
contains no legal authority discussing the circum-
stances under which an agency’s action may be invali-
dated for bias, collusion, or prejudgment. Finally, the
plaintiff’s argument on this claim is cursorily scattered
across different headings and sections of her brief, mak-
ing it short and difficult to comprehend. As such, we
conclude that it is inadequately briefed.

II

The plaintiff raises three additional claims on appeal.
First, she claims that she established that unreasonable
pollution would result from the plant’s operation as

15 The only specific evidence that the plaintiff supplies to support her
allegations of collusion between the department and Dominion is testimony
by a Dominion witness regarding the stipulation negotiations between the
department, Dominion, and the other environmental intervenors. In the
administrative proceeding, the witness testified that a ‘‘ground rule’’ of the
stipulation negotiations was that the parties would not discuss the issue of
converting the plant to a closed-cycle cooling system. In objecting to the
plaintiff’s subsequent line of questioning, Dominion’s attorney restated the
witness’ testimony as indicating that ‘‘it was clear that all parties were in
agreement that [the closed-cycle cooling system] was not on the table.’’ In
this appeal, the plaintiff asserts that the witness’ testimony that the closed-
cycle cooling system was ‘‘off the table’’ supports her allegations of bias,
collusion, and prejudgment by the hearing officer. With no analysis or other
evidence to support them, these allegations are speculative and the claims
on which they are based are inadequately briefed. See, e.g., Knapp v. Knapp,
270 Conn. 815, 823 n.8, 856 A.2d 358 (2004) (‘‘[when] the parties cite no law
and provide no analysis of their claims, we do not review such claims’’
(internal quotation marks omitted)). Moreover, the witness’ testimony refer-
enced the stipulation negotiations, not the hearing. The hearing officer and
the deputy commissioner were required to evaluate the stipulated revised
draft permit to ensure that it complied with applicable state and federal
law, which they did in their proposed final decision and final decision,
respectively. The plaintiff presents no evidence that these decisions were
prejudged as a result of the stipulation negotiations.
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permitted. Second, she claims that the permit’s BTA
determination violates the Clean Water Act. Specifi-
cally, the plaintiff argues that the permit functionally
makes no valid BTA determination at all because it
determines that the current cooling system does not
meet the BTA requirement, yet it declines to require
the plant to convert to the superior cooling system.
Third, the plaintiff claims that the trial court failed to
follow this court’s remand order in Burton II when it
conducted a single hearing on the merits of her actions.
The defendants contend that each of these claims is
inadequately briefed. We agree with the defendants.

‘‘We repeatedly have stated that [w]e are not required
to review issues that have been improperly presented
to this court through an inadequate brief. . . . Analy-
sis, rather than mere abstract assertion, is required in
order to avoid abandoning an issue by failure to brief
the issue properly. . . . [When] a claim is asserted in
the statement of issues but thereafter receives only
cursory attention in the brief without substantive dis-
cussion or citation of authorities, it is deemed to be
abandoned.’’ (Internal quotation marks omitted.) Con-
necticut Light & Power Co. v. Dept. of Public Utility
Control, 266 Conn. 108, 120, 830 A.2d 1121 (2003). For
a reviewing court to ‘‘judiciously and efficiently . . .
consider claims of error raised on appeal . . . the par-
ties must clearly and fully set forth their arguments in
their briefs.’’ (Internal quotation marks omitted.) State
v. Buhl, 321 Conn. 688, 724, 138 A.3d 868 (2016). In
addition, briefing is inadequate when it is ‘‘not only
short, but confusing, repetitive, and disorganized.’’
Id., 726.

We are mindful that ‘‘[i]t is the established policy of
the Connecticut courts to be solicitous of [self-repre-
sented] litigants and when it does not interfere with the
rights of other parties to construe the rules of practice
liberally in favor of the [self-represented] party. . . .
Nonetheless, [a]lthough we allow [self-represented] liti-
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gants some latitude, the right of self-representation pro-
vides no attendant license not to comply with relevant
rules of procedural and substantive law.’’ (Citation
omitted; internal quotation marks omitted.) New Haven
v. Bonner, 272 Conn. 489, 497–98, 863 A.2d 680 (2005).
Moreover, ‘‘[a]n appellant cannot . . . rely on the
appellee to decipher the issues and explain them to
the [reviewing court].’’ State v. Buhl, supra, 321 Conn.
728–29; see, e.g., Traylor v. State, 332 Conn. 789, 806–
807, 213 A.3d 467 (2019) (‘‘[w]e acknowledge that the
plaintiff is a self-represented party and that it is the
established policy of the Connecticut courts to be solici-
tous of [self-represented] litigants . . . [but] a litigant
on appeal [is not] relieved of the obligation to suffi-
ciently articulate a claim so that it is recognizable to a
reviewing court’’ (citations omitted; internal quotation
marks omitted)).

We conclude that the plaintiff’s claims that she estab-
lished that unreasonable pollution would result from
the plant’s operation and that the permit’s BTA determi-
nation violates the Clean Water Act are inadequately
briefed. The plaintiff provides only minimal citation to
the trial court record or administrative record in sup-
port of those claims.16 She provides no citation to any

16 For the first time, in her reply brief, the plaintiff quotes, without any
analysis, a memorandum prepared by an individual who did not testify in
the trial court and whose credibility as an expert witness could not be
judged. The short memorandum, circulated internally within the department,
summarizes a report evaluating the impact of the plant’s operation on fish
population and entrainment during the year 1996. It is well settled that ‘‘new
arguments are not to be raised in a reply brief because [the opposing party
is] preclude[d] . . . from responding.’’ State v. Williams, 146 Conn. App.
114, 137 n.25, 75 A.3d 668 (2013), aff’d, 317 Conn. 691, 119 A.3d 1194 (2015);
see, e.g., Harty v. Cantor Fitzgerald & Co., 275 Conn. 72, 91 n.9, 881 A.2d
139 (2005) (‘‘[i]t is a well established principle that arguments cannot be
raised for the first time in a reply brief’’ (internal quotation marks omitted)).
The plaintiff’s reply brief cursorily states that this memorandum is ‘‘particu-
larly damning’’ but does not analyze its relevance to her proposition that a
closed-cycle cooling system would reduce the plant’s environmental impact.
Accordingly, we decline to consider the memorandum or any related argu-
ment that the plaintiff raises.
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legal authority to define ‘‘unreasonable pollution’’ under
CEPA, define ‘‘best technology available’’ under the
Clean Water Act, or support either claim. She also pro-
vides no meaningful analysis for either claim. See, e.g.,
MacDermid, Inc. v. Leonetti, 328 Conn. 726, 748, 183
A.3d 611 (2018) (‘‘[a]nalysis, rather than mere abstract
assertion, is required in order to avoid abandoning an
issue by failure to brief the issue properly’’ (internal
quotation marks omitted)). Accordingly, we decline to
review these claims.

In addition, we conclude that the plaintiff’s claim that
the trial court failed to follow this court’s remand order
in Burton II when it conducted a single hearing is inade-
quately briefed. As an initial matter, the plaintiff’s brief-
ing is inconsistent: she asserts that the trial court should
have conducted a two step proceeding, but she differs
in what she argues the two steps should be. At one
point in her brief, the plaintiff argues that the two steps
should have been (1) a hearing on the merits of her
claims, and then (2) a hearing on the appropriate relief.
Later in her brief, the plaintiff argues that the two steps
should have been (1) a hearing on the merits on the
inadequacy of the administrative proceeding issue, and
then (2) a hearing on the merits on the unreasonable
pollution issue. Given this inconsistency, the plaintiff’s
argument on this claim is nearly incomprehensible. See,
e.g., State v. Buhl, supra, 321 Conn. 726 (declining to
review claim that was ‘‘not only short, but confusing,
repetitive, and disorganized’’); see also, e.g., Birch v.
Polaris Industries, Inc., 812 F.3d 1238, 1249 (10th Cir.
2015) (declining to review claim that was ‘‘vague, con-
fusing, [and] conclusory’’). Additionally, the plaintiff
devotes less than one page of her main brief to this
argument. ‘‘Although the number of pages devoted to
an argument in a brief is not necessarily determinative,
relative sparsity weighs in favor of concluding that the
argument has been inadequately briefed.’’ State v. Buhl,
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supra, 726. Accordingly, we consider this claim to be
inadequately briefed and decline to address it.17

The judgments are affirmed.

In this opinion the other justices concurred.

ONE ELMCROFT STAMFORD, LLC v. ZONING
BOARD OF APPEALS OF THE CITY OF

STAMFORD ET AL.
(SC 20393)

Robinson, C. J., and D’Auria, Mullins,
Kahn, Ecker and Keller, Js.

Syllabus

Pursuant to statute ((Rev. to 2003) § 14-55), no certificate of approval for
a license to deal in or to repair motor vehicles ‘‘shall be issued until
the application has been approved and such location has been found
suitable for the business intended . . . .’’

Pursuant further to statute (§ 2-30b (a)), when two or more legislative acts
passed during the same legilsative session ‘‘amend the same section of
the general statutes . . . and reference to the earlier adopted act is not
made in the act passed later, each amendment shall be effective except
in the case of irreconcilable conflict, in which case the act which was
passed last . . . shall be deemed to have repealed the irreconcilable
provision contained in the earlier act . . . .’’

The defendants P Co. and A filed an application with the Department of
Motor Vehicles seeking a license to operate a used car dealership in
the city of Stamford, and A filed an application with the defendant
zoning board of appeals seeking a certificate of approval for the proposed
location of the dealership. The board held a public hearing and approved
the application subject to various conditions. The plaintiff filed an admin-
istrative appeal from the board’s decision, claiming that the board
improperly failed to conduct the suitability analysis mandated by § 14-
55. The trial court rendered judgment denying the administrative appeal,
concluding that the board was required to and did consider the suitability
of the propsed location in accordance with § 14-55. The plaintiff appealed
to the Appellate Court, claiming, inter alia, that the board failed to
conduct the suitability analysis mandated by § 14-55 and that the trial
court had improperly searched beyond the board’s stated findings to cure

17 We also note that the trial court repeatedly clarified the procedures it
would employ in conducting the hearing, and the plaintiff indicated her
understanding of and assent to those procedures.
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that deficiency. The Appellate Court reversed the trial court’s judgment,
concluding that, pursuant to § 2-30b (a), two 2003 amendments to § 14-
55, Nos. 03-184 and 03-265 of the 2003 Public Acts, the former of which
expressly repealed § 14-55 without providing a replacment, the latter of
which purported to amend § 14-55 by adding two new sentences, and
neither of which referenced each other, constituted irreconcilable
amendments and that P.A. 03-265 should be given effect because it was
passed by the General Assembly two days after P.A. 03-184 was passed.
On the granting of certification, P Co. and A appealed to this court,
claiming that the Appellate Court incorrectly concluded that § 14-55 was
not repealed in 2003. Held that the Appellate Court incorrectly concluded
that § 14-55 had not been repealed: the biennial codifications compiled
by the Legislative Commissioners’ Office, and thereafter ratified by the
General Assembly, constituted an authoritative source for the statutory
law of this state at the time those codifications went into effect, it was
undisputed that the General Assembly adopted, ratified, confirmed and
enacted the 2005 revision of the General Statutes and that § 14-55 was
listed therein as having been repealed by P.A. 03-184, this same language
was presented to the General Assembly and was ratified in seven succes-
sive statutory revisions, and, accordingly, this court was unable to con-
clude that the plaintiff satisfied its burden of proving that these entries
were the result of a mere editorial error and should simply be ignored;
moreover, other jurisdictions and secondary authorities provide support
for the position that an attempt to amend a previously repealed statute
is generally ineffective, and the Appellate Court improperly applied § 2-
30b (a) to resolve the conflict between the two amendments, as that
statute applies only when two or more acts amend the same statute,
and P.A. 03-184 did not amend § 14-55, as that term is ordinarily defined,
but, rather, eliminated it in its entirey.

Argued October 21, 2020—officially released January 25, 2021*

Procedural History

Appeal from the decision of the named defendant
granting the application of the defendant Pasquale
Pisano for approval of the location of a used car dealer-
ship on certain real property, brought to the Superior
Court in the judicial district of New Britain and trans-
ferred to the judicial district of Stamford-Norwalk,
where the case was tried to the court, Hon. Taggart
D. Adams, judge trial referee, who, exercising the pow-
ers of the Superior Court, rendered judgment denying

* January 25, 2021, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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the plaintiff’s appeal, from which the plaintiff appealed
to the Appellate Court, Sheldon, Elgo and Lavery, Js.,
which reversed the judgment of the trial court and
remanded the case to that court with direction to
remand the case to the named defendant for further
proceedings, and the defendant Pasquale Pisano et al.,
on the granting of certification, appealed to this court.
Reversed; further proceedings.

Gerald M. Fox III, for the appellants (defendant Pas-
quale Pisano et al.).

Jeffrey P. Nichols, with whom were Amy E. Sou-
chuns and, on the brief, John W. Knuff, for the appellee
(plaintiff).

William Tong, attorney general, Clare E. Kindall,
solicitor general, and Jane R. Rosenberg, assistant attor-
ney general, filed a brief for the state of Connecticut
as amicus curiae.

Opinion

KAHN, J. The dispositive issue in this appeal is
whether the suitability analysis mandated by General
Statutes (Rev. to 2003) § 14-551 is still required in order
to obtain a certificate of approval of the location for
a used car dealership, notwithstanding the fact that
subsequent revisions of the General Statutes list that
provision as having been repealed. The plaintiff, One
Elmcroft Stamford, LLC, filed an administrative appeal
challenging the decision of the defendant Zoning Board
of Appeals of the City of Stamford to grant a certificate
of approval of the location for a used car dealership run
by the defendants Pasquale Pisano and Pisano Brothers
Automotive, Inc.2 After the trial court rendered judg-

1 All references to § 14-55 in this opinion are to the 2003 revision of the
General Statutes.

2 For the sake of simplicity, we refer to Pasquale Pisano and Pisano
Brothers Automotive, Inc., collectively as the defendants and to them individ-
ually by name. We refer to the Zoning Board of Appeals of the City of
Stamford as the board.
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ment denying the administrative appeal, the plaintiff
appealed to the Appellate Court, which reversed the
trial court’s judgment. See One Elmcroft Stamford, LLC
v. Zoning Board of Appeals, 192 Conn. App. 275, 277–78,
217 A.3d 1015 (2019). The defendants, following our
grant of certification, now appeal to this court. On
appeal, the defendants claim that the Appellate Court
incorrectly concluded that § 14-55 continues to carry
the force of law. In response, the plaintiff contends that
the Appellate Court correctly concluded that § 14-55
was not repealed by a sequence of contradictory public
acts relating to that statute that were passed by the
legislature in 2003. For the reasons that follow, we
conclude that § 14-55 has been repealed and, accord-
ingly, reverse the judgment of the Appellate Court.

We begin with a brief review of the various statutes
and public acts passed by our legislature that are rele-
vant to our consideration of this appeal. General Stat-
utes (Rev. to 2003) § 14-54 provides in relevant part:
‘‘Any person who desires to obtain a license for dealing
in or repairing motor vehicles shall first obtain . . . a
certificate of approval of the location for which such
license is desired from the selectmen or town manager
of the town, the mayor of the city or the warden of the
borough, wherein the business is located or is proposed
to be located, except in any city or town having a zoning
commission and a board of appeals, in which case such
certificate shall be obtained from the board of
appeals. . . .’’

Standards related to the issuance of such certificates
were originally outlined by the legislature in § 14-55.
General Statutes (Rev. to 2003) § 14-55 provides in rele-
vant part: ‘‘In any town, city or borough the local author-
ities referred to in section 14-54 shall, upon receipt of
an application for a certificate of approval referred to
in said section, assign the same for hearing within sixty-
five days of the receipt of such application. . . . No
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such certificate shall be issued until the application
has been approved and such location has been found
suitable for the business intended, with due consider-
ation to its location in reference to schools, churches,
theaters, traffic conditions, width of highway and
effect on public travel.’’ (Emphasis added.)

Two public acts passed by the General Assembly
during the 2003 legislative session relating to § 14-55
are at issue. First, No. 03-184, § 10, of the 2003 Public
Acts (P.A. 03-184), which passed the second house of
the legislature on June 2, 2003, expressly repealed § 14-
55 without providing a replacement.3 Second, No. 03-
265, § 9, of the 2003 Public Acts (P.A. 03-265), which
passed the second house of the legislature only two
days later, purported to amend § 14-55 by appending
two new sentences to the previously existing language.4

3 P.A. 03-184, § 10, provides, in its entirety: ‘‘(Effective October 1, 2003)
Sections 14-55, 14-67k and 14-322 of the general statutes are repealed.’’
(Emphasis in original.)

4 P.A. 03-265, § 9, provides as follows: ‘‘Section 14-55 of the general statutes
is repealed and the following is substituted in lieu thereof (Effective October
1, 2003):

‘‘In any town, city or borough the local authorities referred to in section
14-54 shall, upon receipt of an application for a certificate of approval
referred to in said section, assign the same for hearing within sixty-five days
of the receipt of such application. Notice of the time and place of such
hearing shall be published in a newspaper having a general circulation in
such town, city or borough at least twice, at intervals of not less than two
days, the first not more than fifteen, nor less than ten days, and the last
not less than two days before the date of such hearing and sent by certified
mail to the applicant not less than fifteen days before the date of such
hearing. All decisions on such certificate of approval shall be rendered
within sixty-five days of such hearing. The applicant may consent to one
or more extensions of any period specified in this section, provided the
total extension of any such period shall not be for longer than the original
period as specified in this section. The reasons for granting or denying such
application shall be stated by the board or official. Notice of the decision
shall be published in a newspaper having a general circulation in such town,
city or borough and sent by certified mail to the applicant within fifteen
days after such decision has been rendered. Such applicant shall pay a fee
of ten dollars, together with the costs of publication and expenses of such
hearing, to the treasurer of such town, city or borough. No such certificate
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Neither P.A. 03-184 nor P.A. 03-265 referred to the other,
and both were assigned an effective date of October 1,
2003.5 The legislature passed no further public acts with
respect to § 14-55 after 2003.6

In 2005, the Legislative Commissioners’ Office, pursu-
ant to the legislative directive set forth in General Stat-
utes § 2-56 (g), completed a biennial revision of our
state’s laws that cited the public acts previously
described in this opinion and expressly listed § 14-55
as repealed. This revision was ultimately ratified by the
legislature. See General Statutes (Rev. to 2005) § 14-55;
see also Public Acts 2005, No. 05-12, § 1 (P.A. 05-12)
(‘‘Volumes 1 to 13, inclusive, of the general statutes of
Connecticut, revised to 1958, consolidated, codified,
arranged and revised to January 1, 2005, by the legisla-
tive commissioners under the provisions of subsection

shall be issued until the application has been approved and such location
has been found suitable for the business intended, with due consideration
to its location in reference to schools, churches, theaters, traffic conditions,
width of highway and effect on public travel. In any case in which such
approval has been previously granted for any location, the local authority
may waive the requirement of a hearing on a subsequent application. In
addition, the local authority may waive the requirement of a hearing on an
application wherein the previously approved location of a place of business
is to be enlarged to include adjoining or adjacent property.’’ (Emphasis
in original.)

5 Number 03-278, § 40, of the 2003 Public Acts (P.A. 03-278), which became
effective on the date of its passage, July 9, 2003, made technical changes
to § 14-55. Because those changes can either be harmonized with the amend-
ments made in P.A. 03-265; see General Statutes § 2-30b (b); see also One
Elmcroft Stamford, LLC v. Zoning Board of Appeals, supra, 192 Conn. App.
288; or, in the alternative, can be read simply as operative up to the point
of the repeal effected by P.A. 03-184, the passage of P.A. 03-278 is not
dispositive of the issues presented in this appeal.

6 The legislature has, however, since chosen to amend the statutory provi-
sion that requires certificates of approval of the location, § 14-54, on several
occasions. These amendments include not only an act passed in a special
session later that same year; see Public Acts, Spec. Sess., June, 2003, No.
03-6, § 70; but also various other acts passed over the years that followed.
See Public Acts 2016, No. 16-55, § 4; Public Acts 2006, No. 06-133, § 23;
Public Acts 2005, No. 05-218, § 22.
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(g) of section 2-56 of the general statutes and published
under the title ‘The General Statutes of Connecticut,
Revision of 1958, Revised to January 1, 2005’, including
the consolidation, codification, arrangement and revi-
sion of the public acts of the state from 1959 through
2004, inclusive, are adopted, ratified, confirmed and
enacted.’’ (Emphasis added.)).7

Against this legislative backdrop, we turn to the fol-
lowing relevant facts and procedural history relating to
this particular case. On June 1, 2016, the defendants
filed an application with the Department of Motor Vehi-
cles seeking a license to operate a used car dealership
at 86 Elmcroft Road in the city of Stamford. On July
14, 2016, Pisano also filed an application with the board
seeking a certificate of approval of the location for the
dealership as required by statute. See General Statutes
(Rev. to 2015) § 14-54, as amended by Public Acts 2016,
No. 16-55, § 4. The board held a public hearing on Sep-
tember 14, 2016. Although two neighboring residents
appeared at the hearing to voice their opposition to the
request, the plaintiff, a commercial entity that owns an
adjacent parcel, did not appear before the board to
oppose the application. After that hearing, the board
voted unanimously to approve that application with
various conditions.8

7 Seven subsequent revisions, each of which indicates that § 14-55 was
repealed, were ratified in the same manner. See Public Acts 2019, No. 19-
39, § 1; Public Acts 2017, No. 17-16, § 1; Public Acts 2015, No. 15-9, § 1;
Public Acts 2013, No. 13-16, § 1; Public Acts 2011, No. 11-14, § 1; Public Acts
2009, No. 09-57, § 1; Public Acts 2007, No. 07-12, § 1.

8 Both the trial court and the Appellate Court observed that the certificate
of approval ultimately issued by the board ‘‘ ‘looks and reads like a vari-
ance.’ ’’ One Elmcroft Stamford, LLC v. Zoning Board of Appeals, supra,
192 Conn. App. 291. We are constrained to agree but pause to observe that
the dispute between the parties before us relates only to a claim that the
board improperly issued a certificate of approval of location. Indeed, in the
pleadings initiating this proceeding, the plaintiff specifically appealed ‘‘from
the granting of a certificate of approval of location . . . .’’
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The plaintiff subsequently commenced this adminis-
trative appeal pursuant to General Statutes § 14-57 and
pursuant to General Statutes § 4-183 of the Uniform
Administrative Procedure Act, claiming, inter alia, that
the board improperly failed to conduct the suitability
analysis mandated by § 14-55 in granting a certificate
for the approval of the location. After briefing and oral
argument from the parties, the trial court issued a mem-
orandum of decision, denying the plaintiff’s appeal.
Although the trial court agreed with the plaintiff that the
board was required to consider the suitability factors
set forth in § 14-55, it concluded, after its own examina-
tion of the record, that the board had given due consid-
eration to the suitability of the defendants’ proposed
use. The plaintiff subsequently appealed from the trial
court’s judgment to the Appellate Court, claiming, inter
alia, that the board had failed to conduct the suitability
analysis mandated by § 14-55 and that the trial court
had improperly searched beyond the board’s stated
findings to cure that deficiency. One Elmcroft Stam-
ford, LLC v. Zoning Board of Appeals, supra, 192 Conn.
App. 278.

The Appellate Court first looked to General Statutes
§ 2-30b (a) to resolve the conflict between P.A. 03-184
and P.A. 03-265. Id., 285–87. Section 2-30b (a) provides
in relevant part: ‘‘When two or more acts passed at the
same session of the General Assembly amend the same
section of the general statutes, or the same section of
a public or special act, and reference to the earlier
adopted act is not made in the act passed later, each
amendment shall be effective except in the case of
irreconcilable conflict, in which case the act which was
passed last in the second house of the General Assembly
shall be deemed to have repealed the irreconcilable
provision contained in the earlier act . . . .’’ Citing
State v. Kozlowski, 199 Conn. 667, 676, 509 A.2d 20
(1986), the Appellate Court concluded that § 2-30b
‘‘applies to all acts which expressly change existing
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legislation . . . .’’ (Internal quotation marks omitted.)
One Elmcroft Stamford, LLC v. Zoning Board of
Appeals, supra, 192 Conn. App. 287. The Appellate Court
concluded that, pursuant to § 2-30b, P.A. 03-184 and P.A.
03-265 were irreconcilable amendments to the same
statute and that P.A. 03-265 should be given effect
because it was passed by the second house of the Gen-
eral Assembly two days after P.A. 03-184. Id.

After reaching this conclusion, the Appellate Court
turned to the question of whether the board had given
‘‘due consideration to [the proposed] location in refer-
ence to schools, churches, theaters, traffic conditions,
width of highway and effect on public travel’’ as
required by § 14-55. (Internal quotation marks omitted.)
Id., 292. The Appellate Court answered that question
in the negative, concluding that, ‘‘[a]lthough the board
heard evidence that, to some extent, could pertain to
suitability, and also issued several conditions of
approval that accommodate[d] potential concerns
within the neighborhood, the board issued no findings
as to the suitability factors enumerated under § 14-55.’’9

Id., 293. As a result, the Appellate Court reversed the
trial court’s judgment and remanded the case with direc-
tion to sustain the plaintiff’s appeal. Id., 293, 296. We
thereafter granted the defendants’ petition for certifica-
tion to appeal, limited to the following issue: ‘‘Did the
Appellate Court correctly conclude that . . . § 14-55
was not repealed in 2003?’’ One Elmcroft Stamford,
LLC v. Zoning Board of Appeals, 333 Conn. 936, 218
A.3d 594 (2019).10

9 The Appellate Court also agreed with the plaintiff’s contention that the
trial court had improperly reached beyond the board’s explicit findings,
which employed language typical of a variance; see footnote 8 of this opinion;
to find compliance with the requirements of § 14-55. One Elmcroft Stamford,
LLC v. Zoning Board of Appeals, supra, 192 Conn. App. 293–95. The Appel-
late Court concluded that the board itself was required to make those
findings. Id., 295–96.

10 The plaintiff raises three distinct procedural arguments that warrant
brief attention. First, the plaintiff asserts that our review of this certified
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In the present appeal, the defendants claim that the
Appellate Court erred in deciding that § 14-55 was not
repealed in 2003. Specifically, the defendants argue that
the biennial revision of the General Statutes compiled
by the Legislative Commissioners’ Office and ratified
by the General Assembly should be viewed as an author-
itative source of the statutory law of this state. The
defendants also argue that the decision to list § 14-55
as repealed was, on its merits, correct because nothing
was left for P.A. 03-265 to amend following the express
repeal of § 14-55 in P.A. 03-184. Finally, the defendants
posit that § 2-30b cannot be applied to this case because
P.A. 03-184 repealed, rather than amended, § 14-55.

In response, the plaintiff asserts that the decision to
list § 14-55 as repealed in the 2005 revision of the Gen-
eral Statutes was an ‘‘editorial error’’ by the Legislative
Commissioners’ Office. Specifically, the plaintiff argues
that, because P.A. 03-184 and P.A. 03-265 are in irrecon-
cilable conflict, § 2-30b requires that the latter be given
effect and that, even if § 2-30b did not apply, common-

question is barred because the defendants did not challenge the continued
validity of § 14-55 before the trial court. Our own review of the record
indicates that, notwithstanding its general adoption of the board’s brief, the
defendants did, in fact, expressly rely in part on the legislature’s repeal of
§ 14-55 during oral argument before the trial court. The question of that
statute’s continuing validity was then squarely addressed in both the trial
court’s memorandum of decision and by the Appellate Court on appeal.
Second, the plaintiff argues that we should decline to address several new
legal arguments advanced by the defendants relating to the application of
§ 2-30b and the legislative ratification embodied in P.A. 05-12. We reject this
claim as well. See, e.g., Jobe v. Commissioner of Correction, 334 Conn. 636,
644 n.2, 224 A.3d 147 (2020) (‘‘[o]ur rules of preservation apply to claims,
but they do not apply to legal arguments, and, therefore, [w]e may . . .
review legal arguments that differ from those raised below if they are sub-
sumed within or intertwined with arguments related to the legal claim before
the court’’ (internal quotation marks omitted)). Finally, the plaintiff’s claim
that the defendants have caused it prejudice by attempting to interject new
evidence relating to the internal procedures of the Legislative Commission-
ers’ Office lacks merit because the defendants’ argument simply relies on
references to various pieces of legislation passed by the General Assembly.
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law rules of statutory construction require the same
result. The plaintiff contends that decisions made by
the Legislative Commissioners’ Office do not carry the
force of law because their actions are not those of the
legislators. Finally, the plaintiff argues that the legisla-
ture’s ratification of the biennial revision prepared by
the Legislative Commissioners’ Office should have no
bearing on the validity of § 14-55 because ratification
is pro forma and was not undertaken by the legislature
with the conflict between P.A. 03-184 and P.A. 03-265
in mind.

We begin by noting the applicable standard of review.
The parties agree that the discrete issue now before
this court—the continued vitality of § 14-55—presents
a question of law over which our review is plenary. See,
e.g., Redding v. Georgetown Land Development Co.,
LLC, 337 Conn. 75, 82, 251 A.3d 980 (2020) (‘‘[q]uestions
of statutory construction are matters of law subject to
plenary review’’); Meadowbrook Center, Inc. v. Buch-
man, 328 Conn. 586, 594, 181 A.3d 550 (2018) (‘‘[t]he
interpretation and application of a statute . . .
involves a question of law over which our review is
plenary’’ (internal quotation marks omitted)). ‘‘When
construing a statute, [o]ur fundamental objective is to
ascertain and give effect to the apparent intent of the
legislature. . . . In other words, we seek to determine,
in a reasoned manner, the meaning of the statutory
language as applied to the facts of [the] case, including
the question of whether the language actually does
apply. . . . In seeking to determine that meaning, Gen-
eral Statutes § 1-2z directs us first to consider the text
of the statute itself and its relationship to other statutes.
If, after examining such text and considering such rela-
tionship, the meaning of such text is plain and unambig-
uous and does not yield absurd or unworkable results,
extratextual evidence of the meaning of the statute shall
not be considered.’’ (Internal quotation marks omitted.)
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Sena v. American Medical Response of Connecticut,
Inc., 333 Conn. 30, 45–46, 213 A.3d 1110 (2019).

Over one century of case law demonstrates that this
court has consistently afforded deference to the formal
publication of statutes by the legislature. The subject
was first addressed by this court in Eld v. Gorham, 20
Conn. 7 (1849). In that case, we examined a statutory
provision relating to the competency of witnesses that,
according to a subsequent revision of the General Stat-
utes, took effect on June 27, 1848. Id., 14. The underlying
public act, by contrast, specified that the statutory pro-
vision would take effect on June 28, 1848. Id. The defen-
dant, who sought application of the statute and argued
in favor of the earlier date, claimed that the revision
constituted authoritative evidence of the existence and
validity of the laws contained therein. Id. The plaintiff
responded by urging this court to look into the proceed-
ings of the entity then charged with the task of codifica-
tion, the committee of revision, and to determine
whether it had exceeded the powers conferred on it by
the legislature. Id.

This court observed that, by ratifying the revised stat-
utes, the legislature had indicated an intent to treat the
materials contained within that revision as ‘‘the only
public statute laws of this [s]tate . . . .’’ Id., 15. Eld
held, in no uncertain terms, that ‘‘[w]hen . . . the legis-
lature constituted such certified copy an authentic
record of the statute laws of the state, it has the same
force and effect as if it were in truth a portion of the
original records of the proceedings of that body. As
such, it imports absolute verity; is, in itself, conclusive
evidence of what it states; and is therefore entitled to
implicit credit.’’ Id., 16. Thus, the court concluded, ‘‘we
are bound to consider the copy of the published statutes
. . . as containing the veritable and only statute laws
of the state, when the present action was tried; and
that therefore, it is not competent for us, in this suit and
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in this mode, to permit any enquiry as to the propriety
of the course taken by the committee of revision, or
the secretary of state, respecting the publication or
authentication of those statutes.’’ Id., 16–17.

Subsequent cases, although allowing limited inquiries
into the validity and scope of various statutory enact-
ments, provide additional support for the deference to
be afforded to published statutes. See State v. South
Norwalk, 77 Conn. 257, 264–65, 58 A. 759 (1904) (noting
that presence of statute in bound publication of public
acts ‘‘is in ordinary cases conclusive’’); State v. Savings
Bank of New London, 79 Conn. 141, 147, 64 A. 5 (1906)
(‘‘The record of the Public Acts of the General Assembly
made and kept by the [s]ecretary is evidence, and ordi-
narily the conclusive evidence, of the existence or
nonexistence of an [a]ct of the General Assembly . . . .
Although in certain proceedings the existence of an
[a]ct which does not appear in that record may be
established by other evidence.’’ (Citation omitted.));
State v. McGuire, 84 Conn. 470, 478, 80 A. 761 (1911)
(reaffirming general principle that statutory revision ‘‘is
to be held to contain the entire statute law of the [s]tate
in force when it went into effect’’); Leete v. Griswold
Post No. 79, American Legion, 114 Conn. 400, 406, 158
A. 919 (1932) (noting that ‘‘presumption against repeal
by implication . . . [is] augmented when . . . both
[statutory] provisions have been retained in a general
revision of the statutes, and by the [reenactment] of
such revision established as parts of the entire statute
law of the [s]tate’’).

Although these decisions are not of recent vintage,
neither the Appellate Court nor the parties to the pres-
ent case have cited any authority that would cause us
to reconsider the general proposition that, when our
legislature has chosen to adopt formal procedures for
aggregating and publishing its own work, the resulting
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product is entitled to significant weight.11 We therefore
conclude, consistent with this precedent, that the bien-
nial codifications compiled by the Legislative Commis-
sioners’ Office pursuant to § 2-56 (g) and thereafter
ratified by the legislature continue to constitute an
authoritative source for the statutory law of this state
at the time they went into effect. The contents of such
revisions are presumptively correct, and a party seeking
to overcome that presumption bears the burden of prov-
ing its infirmity. See 82 C.J.S. 401–402, Statutes § 323
(2009) (‘‘[i]t is incumbent on those who assert that the
codifiers went beyond their commissions to prove it’’);
cf. 1 U.S.C. § 204 (a) (2018) (‘‘[t]he matter set forth in
the edition of the Code of Laws of the United States
current at any time shall . . . establish prima facie the
laws of the United States, general and permanent in
their nature, in force on the day preceding the com-

11 In dismissing the importance of statutory revisions, the Appellate Court
relied on its previous decision in Figueroa v. Commissioner of Correction,
123 Conn. App. 862, 870, 3 A.3d 202 (2010), cert. denied, 299 Conn. 926, 12
A.3d 570 (2011), for the proposition that ‘‘compilations of public acts pre-
pared by the Legislative Commissioners’ Office do not constitute the actual
law of this state . . . .’’ One Elmcroft Stamford, LLC v. Zoning Board of
Appeals, supra, 192 Conn. App. 285 n.5. We disagree with that reliance for
two distinct reasons.

First, the publications at issue in Figueroa were compilations of the
public acts required by General Statutes § 2-58, and not legislatively ratified
revisions of the General Statutes produced pursuant to § 2-56 (g). See Figue-
roa v. Commissioner of Correction, supra, 123 Conn. App. 867–69. Although
some of Eld’s progeny support a level of deference to the former; see State
v. Savings Bank of New London, supra, 79 Conn. 147; State v. South Norwalk,
supra, 77 Conn. 264–65; the present case involves only the latter. The formal
ratification process attendant to the legislature’s review of biennial revisions
detailed previously in this opinion renders this distinction a meaningful one.

Second, the issue raised in Figueroa was fundamentally different. In that
case, the Appellate Court addressed a claim that, when amending certain
criminal statutes, the legislature had failed to comply with the enactment
clause set forth in article third, § 1, of the Connecticut constitution. See
Figueroa v. Commissioner of Correction, supra, 123 Conn. App. 870 (noting
that ‘‘it is not the publication of these acts in the Public Acts compilations
that makes them effective against members of the public, but their lawful
passage by the General Assembly’’).
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mencement of the session following the last session
the legislation of which is included’’).

It is undisputed that the legislature ‘‘adopted, ratified,
confirmed and enacted’’ the 2005 revision of the General
Statutes; Public Acts 2005, No. 05-12, § 1; and that § 14-
55 is listed therein as having been repealed by P.A. 03-
184 on October 1, 2003. This same language has been
presented to the legislature and has been ratified in
seven successive statutory revisions. See footnote 7 of
this opinion. For the reasons that follow, we are unable
to conclude that the plaintiff has satisfied its burden
of proving that these entries were the result of a mere
‘‘editorial error’’ and should simply be ignored.

Other jurisdictions that have addressed the issue pro-
vide ample persuasive authority to support the position
that an attempt to amend a previously repealed statute
is generally ineffective.12 See Oldham v. Rooks, 361 So.
2d 140, 143 (Fla. 1978) (‘‘[a]s a general rule of statutory
construction, an act amending a section of an act
repealed, even by implication, is void’’); Lampkin v.
Pike, 115 Ga. 827, 829, 42 S.E. 213 (1902) (‘‘[t]he legisla-
ture has general power to amend statutes, but an amen-
datory act, to be valid as such, must relate to an existing
statute, and not to one which is nonexistent, or has been
repealed’’ (internal quotation marks omitted)); Taylor
v. Board of Commissioners, 147 Idaho 424, 436, 210
P.3d 532 (2009) (‘‘Generally, courts hold that a repealed
act cannot be amended since an amendatory act alters,
modifies, or adds to a prior statute. . . . Without an act
in place, there is nothing to amend.’’ (Citation omitted;

12 We acknowledge that some jurisdictions may give effect to subsequent
amendments to a repealed statute, provided the new statutory provision
can stand independently without reliance on the previously repealed statute.
See 1A N. Singer & J. Singer, Sutherland Statutes & Statutory Construction
(7th Ed. 2009), § 22:3, pp. 253–54. That is not the circumstance presented
by the present case, in which the amendment that passed after the repeal
could not stand on its own without reliance on the repealed provision.
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footnote omitted.)); Griffin Telephone Corp. v. Public
Service Commission, 236 Ind. 29, 34, 138 N.E.2d 150
(1956) (‘‘an act which attempts to amend a [nonexistent]
law or section, is itself void and of no legal effect’’);
Dept. of Revenue v. Burlington Northern, Inc., 169
Mont. 202, 209, 545 P.2d 1083 (1976) (state statute pro-
viding that ‘‘[a]n act amending a section of an act
repealed is void’’ (internal quotation marks omitted));
State v. Brennan, 89 Mont. 479, 486, 300 P. 273 (1931)
(‘‘[i]t was not possible for the [l]egislature to put life
into a dead statute by amendment of it’’); State v. Black-
well, 246 N.C. 642, 643, 99 S.E.2d 867 (1957) (‘‘It thus
appears that the amendatory act . . . on which the
[s]tate relies . . . purportedly amends a statute which
had been repealed. Thus the amendatory act . . . is a
nullity. This is so for the reason that where . . . an
entire independent section of a statute is wiped out of
existence by repeal, there is nothing to amend.’’); see
also Ex parte McCardle, 74 U.S. (7 Wall.) 506, 514, 19
L. Ed. 264 (1868) (‘‘the general rule, supported by the
best elementary writers, is, that when an act of the
legislature is repealed, it must be considered . . . as
if it never existed’’ (footote omitted; internal quotation
marks omitted)).

Authoritative secondary sources provide further sup-
port for this rule. See 1A N. Singer & J. Singer, Suther-
land Statutes & Statutory Construction (7th Ed. 2009)
§ 22:3, p. 253 (‘‘When an act has been repealed by a
general repealing clause or by implication, the fact of
its repeal is sometimes overlooked and a new act pur-
ports to amend it. This raises the issue of whether a
repealed statute can be amended. Since an amendatory
act alters, modifies, or adds to a prior statute, all courts
hold that a repealed act cannot be amended. No court
will give the attempted amendment effect to revive a
repealed act.’’); see also 82 C.J.S., supra, § 296, p. 371
(‘‘It has been held that a statute which has been repealed
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in its totality cannot be amended. The supposition of
the legislature that the statute is still in force as evi-
denced by the attempted amendment can make no dif-
ference.’’ (Footnote omitted.)).13

We also disagree with the Appellate Court’s conclu-
sion that the conflict between P.A. 03-184 and P.A. 03-
265 can be resolved by application of § 2-30b (a). As
previously stated in this opinion, that statute only
applies ‘‘[w]hen two or more acts passed at the same
session of the General Assembly amend the same sec-
tion of the general statutes . . . .’’ (Emphasis added.)
General Statutes § 2-30b (a). Because no specific defini-
tion of the verb ‘‘amend’’ is supplied, we ascertain its
meaning by looking to the ordinary use of that word
at the time the legislature chose to employ it and, more
broadly, by examining the relationship of § 2-30b to
other statutes. See General Statutes § 1-2z. At the time
the language set forth in § 2-30b (a) was first enacted,
the word ‘‘amend’’ was defined in the following manner:
‘‘To improve. To change for the better by removing
defects or faults. . . . To change, correct, revise.’’
(Citation omitted.) Black’s Law Dictionary (4th Ed.
1968) p. 106. This concept stood in explicit contrast to
the word ‘‘repeal,’’ the entry for which contains the
following notation: ‘‘ ‘Repeal’ of a law means its com-
plete abrogation by the enactment of a subsequent stat-
ute, whereas the ‘amendment’ of a statute means an

13 The plaintiff argues that the result reached in the present case should
be different because P.A. 03-265 was passed by the legislature before the
effective date for P.A. 03-184. We disagree. As stated previously in this
opinion, P.A. 03-265 amended § 14-55 without mention of P.A. 03-184, and
both of those acts were assigned an effective date of October 1, 2003. If
P.A. 03-265 became effective first, then § 14-55, in its newly amended form,
would have been repealed by the subsequent effect of P.A. 03-184. Con-
versely, if the express repeal embodied by P.A. 03-184 became effective
first, then the general rule that a repealed statute cannot be revived by a
later amendatory act applies with full force. Either way, the result is the
same: the legislature’s express repeal governs.



Page 87CONNECTICUT LAW JOURNALAugust 31, 2021

AUGUST, 2021 823337 Conn. 806

One Elmcroft Stamford, LLC v. Zoning Board of Appeals

alteration in the law already existing, leaving some part
of the original still standing.’’ Id., p. 1463. In this case,
P.A. 03-184 did not change, correct, revise or alter § 14-
55; rather, it eliminated the statutory provision in its
entirety. The meaning of the word ‘‘amend’’ in § 2-30b
(a) must also be construed in a manner consistent with
General Statutes § 2-18, which provides in relevant part:
‘‘Each bill for a public act amending any statute . . .
shall set forth in full the act . . . or the section or
subsection thereof, to be amended. Matter to be omitted
or repealed shall be surrounded by brackets and new
matter shall be indicated by underscoring . . . .’’ There
is no dispute that P.A. 03-184 does not conform to this
requirement. See footnote 3 of this opinion.

Reading the plain language of § 2-30b in this light, we
are simply not at liberty to accept the plaintiff’s argu-
ment that the express repeal contained within P.A. 03-
184 was intended to ‘‘amend’’ § 14-55, as that term has
been employed by the legislature. As a result, we con-
clude that the Appellate Court improperly applied § 2-
30b (a) to the present case. We view this reading as
entirely consistent with our previous construction of
§ 2-30b in State v. Kozlowski, supra, 199 Conn. 676, on
which we may continue to rely. See, e.g., Kasica v.
Columbia, 309 Conn. 85, 94, 70 A.3d 1 (2013) (noting
that § 1-2z does not require this court to overrule prior
judicial interpretations of statutes). In Kozlowski, we
concluded that a public act employing the prefatory
phrase ‘‘[s]ection 14-227a of the general statutes is
repealed and the following is substituted in lieu
thereof,’’ but which otherwise followed ‘‘the format pre-
scribed by . . . § 2-18,’’ was amendatory in nature and,
therefore, subject to the rule set forth in § 2-30b. (Inter-
nal quotation marks omitted.) State v. Kozlowski, supra,
671–72, 676. Then, as now, the focus of our inquiry was
whether the legislature intended to amend an existing
statute. Id., 676. If we are to limit the word ‘‘amend’’
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to its plain meaning, an outright repeal would not qualify
as an amendment so as to justify the application of
§ 2-30b.

Finally, we note that the Legislative Commissioners’
Office did not apply § 2-30b when faced with a similar
scenario in 2011. During the legislative session that
year, the General Assembly passed two separate public
acts relating to General Statutes (Rev. to 2011) § 32-
717,14 which had called on, among others, the Commis-
sioner of Economic and Community Development, to
prepare recommendations for an implementation plan
and budget for the establishment of an ‘‘Innovation
Network’’ to facilitate job growth. That statute was
expressly repealed by a budget implementation bill; see
Public Acts 2011, No. 11-48, § 303 (P.A. 11-48); that
passed the second house of the legislature on June 1,
2011, and was signed by the governor on July 1, 2011.
Notwithstanding that repeal, the legislature sought to
make substantive amendments to § 32-717 later that
same session. Specifically, No. 11-140, § 11, of the 2011
Public Acts (P.A. 11-140), which passed the second
house of the legislature on June 7, 2011, and was signed
by the governor on July 8, 2011, sought to give the
Commissioner of Economic and Community Develop-
ment the authority to actually establish such an ‘‘Innova-
tion Network’’ and added, inter alia, a significant, new
provision detailing the scope of that entity’s activities.
As in the present case, the subsequent revision of the
General Statutes listed § 32-717 as repealed. See Gen-
eral Statutes (Rev. to 2013) § 32-717.15 That entry has
now remained unchanged for nearly one decade.

The plaintiff argues that this example is inapposite
because the Legislative Commissioners’ Office appeared
to have ‘‘simply made a mistake’’ in reconciling P.A. 11-

14 All references to § 32-717 in this opinion are to the 2011 revision of the
General Statutes.

15 We note that the state of Connecticut sought and received permission
from this court to appear in the present case as amicus curiae, and that
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48 and P.A. 11-140. This argument fails to account for
the fact that the legislature’s express ratification of the
2013 revision, without subsequent corrective legislative
action, demonstrates that the decision to list § 32-717
as repealed in the 2013 revision was not the result of
inadvertence or neglect but, rather, the consistent and
studious application of established rules of statutory
construction. This provides good reason to believe that
the Legislative Commissioners’ Office conducted a simi-
lar, thorough review of the contradictory public acts at
issue in the present case and applied the same principles
of statutory construction in compiling the subsequent
revision.

It has now been fifteen years since the 2005 revision
of the General Statutes was promulgated and, despite
having passed multiple amendments to the statutory
scheme governing certificates of approval of the loca-
tion; see footnote 6 of this opinion; the legislature has
not yet seen fit to reenact the provisions previously set
forth in § 14-55. Our role in the present appeal is simply
to determine and follow the will of the legislature. See,
e.g., Ashmore v. Hartford Hospital, 331 Conn. 777, 787,
208 A.3d 256 (2019) (‘‘When we construe a statute, we
act not as plenary lawgivers but as surrogates for
another policy maker, [that is] the legislature. In our
role as surrogates, our only responsibility is to deter-
mine what the legislature, within constitutional limits,
intended to do.’’ ((Internal quotation marks omitted.)).
Mindful of that singular duty, we conclude that § 14-55
has been repealed.16

this example was drawn to our attention by its thoughtful and comprehen-
sive brief.

16 As a result of its conclusion that § 14-55 was not repealed, the Appellate
Court declined to address certain other claims raised by the plaintiff. See
One Elmcroft Stamford, LLC v. Zoning Board of Appeals, supra, 192 Conn.
App. 293 n.10. Because those issues fall outside of the scope of the certified
appeal before us; see One Elmcroft Stamford, LLC v. Zoning Board of
Appeals, supra, 333 Conn. 936; we decline to address them in the present
appeal.
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The judgment of the Appellate Court is reversed and
the case is remanded to that court with direction to
consider the plaintiff’s remaining claims.

In this opinion the other justices concurred.

STATE OF CONNECTICUT v. WAGNER GOMES
(SC 20407)

Robinson, C. J., and McDonald, D’Auria,
Mullins, Ecker and Keller, Js.

Syllabus

Convicted of the crime of assault in the second degree, the defendant
appealed to the Appellate Court, claiming that the trial court had
deprived him of his right to present a defense of investigative inadequacy
by omitting from its jury instructions certain language in his written
request to charge stating that the jury could consider evidence of the
police investigation as it might relate to any weaknesses in the state’s
case. At trial, the defendant contended that the victim had either mistak-
enly or intentionally misidentified him as the person who assaulted
her and that, if the police had conducted even a minimally adequate
investigation of the incident, they would have discovered this to be the
case. In support of his contention, the defendant adduced testimony
from a number of witness regarding the inadequacy of the police investi-
gation. The Appellate Court affirmed the trial court’s judgment, conclud-
ing that the investigative inadequacy instruction that the trial court had
given did not mislead the jury or otherwise deprive the defendant of
his right to present an investigative inadequacy defense. In reaching its
conclusion, the Appellate Court noted that the trial court’s instruction
was identical to the model jury instruction provided on the Judicial
Branch website and consistent with investigative inadequacy instruc-
tions approved by this court in State v. Collins (299 Conn. 567) and
State v. Williams (169 Conn. 322). The Appellate Court also rejected
the defendant’s contention that, in light of recent developments in the
law, as indicated in this court’s recent decision in State v. Wright (322
Conn. 270), the model instruction no longer reflected the correct state-
ment of the law. On the granting of certification, the defendant appealed
to this court, renewing his claim in the Appellate Court challenging the
propriety of the trial court’s investigative inadequacy instruction. While
this appeal was pending, the defendant was deported, and the record
did not disclose the basis for his deportation. Held:

1. The defendant’s appeal was not rendered moot because of his deportation,
as this court’s mootness doctrine recognizes reputational damage as a
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cognizable, collateral consequence of a criminal conviction, and, if the
defendant should prevail on the merits, it will remove the stain of the
underlying conviction from his record.

2. The Appellate Court incorrectly determined that the trial court’s investiga-
tive inadequacy instruction did not mislead the jury or otherwise deprive
the defendant of his right to present an investigative inadequacy defense,
there having been a reasonable possibility that the jury was misled by
the trial court’s instruction: in light of Williams, Collins and Wright,
this court concluded that the model jury instruction utilized by the trial
court failed to inform the jury of a defendant’s right to rely on relevant
deficiencies or lapses in the police investigation to raise the specter of
a reasonable doubt and the jury’s concomitant right to consider any
such deficiencies in evaluating whether the state has proven its case
beyond a reasonable doubt, and the language that the defendant
requested to be added to the model instruction would have properly
apprised the jury of the defendant’s right to present an investigative
inadequacy defense and its right to consider it in evaluating the strength
of the state’s case; moreover, there was a significant risk that the instruc-
tion given by the trial court improperly led the jury to believe that it
could not consider the defendant’s arguments concerning the adequacy
of the police investigation, because, instead of apprising the jury that
reasonable doubt could be found to exist if it concluded that the investi-
gation was careless, incomplete or so focused on the defendant that
it ignored leads that may have suggested other culprits, there was a
reasonable possibility that the instruction had the opposite effect and
caused the jury to believe that it was precluded from considering any
such evidence; furthermore, given the weakness of the state’s case, the
instructional error was harmful, as the state’s case against the defendant
rested almost entirely on the believabilty of the victim’s testimony identi-
fying the defendant as the perpetrator, which the defendant sought to
refute by directing the jury’s attention to the alleged inadequacies in
the police investigation.

State v. Aquino (279 Conn. 293), to the extent that it held that a defendant’s
deportation during the pendency of his or her appeal renders the appeal
moot when the record does not disclose whether the defendant’s guilty
plea was the sole reason for his deportation, overruled.

Argued September 15, 2020—officially released January 26, 2021*

Procedural History

Substitute information charging the defendant with
the crime of assault in the second degree, brought to
the Superior Court in the judicial district of Fairfield,

* January 26, 2021, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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geographical area number two, and tried to the jury
before Doyle, J.; verdict and judgment of guilty, from
which the defendant appealed to the Appellate Court,
Alvord, Moll and Bear, Js., which affirmed the trial
court’s judgment, and the defendant, on the granting
of certification, appealed to this court. Reversed; new
trial.

Lisa J. Steele, assigned counsel, for the appellant
(defendant).

Timothy J. Sugrue, assistant state’s attorney, with
whom, on the brief, were Cornelius Kelly, acting state’s
attorney, and Margaret E. Kelley, state’s attorney, for
the appellee (state).

Opinion

KELLER, J. The defendant, Wagner Gomes, appeals1

from the judgment of the Appellate Court affirming his
conviction, rendered following a jury trial, of assault
in the second degree in violation of General Statutes
§ 53a-60 (a) (2). The defendant claims that the Appellate
Court incorrectly determined that the trial court’s
investigative inadequacy jury instruction did not mis-
lead the jury or otherwise deprive him of his right to
present an investigative inadequacy defense. We agree
and, accordingly, reverse the judgment of the Appel-
late Court.

The opinion of the Appellate Court sets forth the
following relevant facts and procedural history. ‘‘In the

1 This court granted the defendant’s petition for certification to appeal,
limited to the following issues: (1) ‘‘Did the Appellate Court correctly con-
clude that the trial court’s ‘investigative inadequacy’ jury instruction did not
mislead the jury or otherwise prejudice the defendant?’’ And (2) ‘‘[s]hould
this court overrule or limit its decisions in State v. Williams, 169 Conn. 322,
363 A.2d 72 (1975), and State v. Collins, 299 Conn. 567, 10 A.3d 1005, cert.
denied, 565 U.S. 908, 132 S. Ct. 314, 181 L. Ed. 2d 193 (2011), as they relate
to the ‘investigative inadequacy’ jury instruction, and invoke its supervisory
authority to prescribe an investigative inadequacy instruction as proposed
by the defendant?’’ State v. Gomes, 334 Conn. 902, 219 A.3d 798 (2019).
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early morning hours of September 12, 2015, the victim,
Edilene Brandao, along with several other persons,
including Raphael Morais, attended a birthday party at
the Brazilian Sports Club (club), located at 29 Federal
Street in Bridgeport. Shortly after arriving, the victim
had one drink, and Morais went to the bar to get a
drink for himself. Morais confronted the defendant’s
girlfriend, who was at the bar, pushed her, and made
offensive remarks to her. A fight then broke out inside
the club between the defendant and Morais. Security
guards intervened and separated them. The defendant
was taken outside, and Morais was taken to the
[club’s] patio.

‘‘The victim went to the patio with Morais. There was
a fence at the back of the patio, and the victim had her
back to that fence. The victim proceeded to ask Morais
why he was fighting, and Morais responded, ‘it’s him.’
The victim then turned to face the fence and saw the
defendant standing approximately two feet away from
her, on the outside of the fence, with a bottle in his
hand. The defendant then struck the victim on the fore-
head with the bottle.

‘‘The club’s owner, Demetrio Ayala, Jr., knew the
defendant because he visited the club several times per
month. Ayala observed the [earlier] fight between the
defendant and another person known to him as ‘Rafael.’2

[Ayala ordered the club’s security guards to separate
the defendant and Morais, and to take the defendant
outside and Morais to the patio. Soon thereafter] Ayala,
after hearing shouting on the patio, went to investigate
and discovered that the victim was bleeding. Ayala then

2 ‘‘It is not clear from the record whether the individual that Ayala knew
as ‘Rafael’ was Raphael Morais. Ayala did not know the last name of the
individual whom he referred to as Rafael, and the spelling of the name,
Raphael or Rafael, is inconsistent throughout the trial transcripts. Neverthe-
less, both parties concede in their briefs that the defendant and Morais were
engaged in some form of altercation.’’ State v. Gomes, 193 Conn. App. 79,
82 n.5, 218 A.3d 1063 (2019).
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went out the front door of the club in order to try to
find the defendant, [who had just been taken outside
of the club by a security guard, to see if he was near
enough to the outside of the fence surrounding the patio
to be involved in the victim’s injuries. Ayala observed
the defendant] in the parking lot running away from
the club. Ayala subsequently called the police.

‘‘Before the police arrived, the victim was transported
to St. Vincent’s Medical Center in Bridgeport by private
car in the company of several persons who were in the
club that night. She arrived at the hospital at about
12:30 a.m., where she was seen by a triage nurse and
received treatment for the bleeding and pain. Several
hours later, the victim was also treated by a plastic
surgeon and then released.3

‘‘John Topolski and Matthew Goncalves, officers with
the Bridgeport Police Department, were among the first
police officers to arrive at the club shortly after 1:30
a.m. Upon their arrival, they observed that ‘[the scene]
was a mess’ and that ‘there [were] maybe [100] people
scattered amongst the streets.’ Officer Topolski briefly
spoke with Morais, who had, he observed, a swollen
face, one eye that was swollen shut, profuse facial
bleeding, clothes covered in blood, and an apparently
dislocated shoulder.4 Once the scene was secure, the

3 ‘‘The plastic surgeon who treated the victim testified regarding her injur-
ies. Reading from an emergency department attending physician’s note that
was in evidence, the plastic surgeon stated: ‘The patient sustained a deep
laceration in the left eyebrow, and she was struck with a bottle on the face
during the fight in the bar. . . . There is a five centimeter in length laceration
that’s deep with irregular borders and a small stellar portion [over] the left
brow . . . .’ The plastic surgeon also testified that the ‘stellar portion’
referred to ‘where the skin . . . bursts open from contact where it stellates,
so it just looks like a star. . . . It’s not a clean laceration, like you get from
a kitchen knife.’ ’’ State v. Gomes, 193 Conn. App. 79, 82–83 n.6, 218 A.3d
1063 (2019).

4 ‘‘There was evidence that, after the defendant struck the victim with the
bottle, several other patrons of the club attacked Morais.’’ State v. Gomes,
193 Conn. App. 79, 83 n.7, 218 A.3d 1063 (2019).
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officers departed for the hospital, intending to question
Morais, who also had been taken to the hospital before
the police completed their initial on-site investigation.
While the officers were en route to the hospital, they
received a radio dispatch informing them that a woman,
who also had been injured at the club, was already at
the hospital.

‘‘When the officers arrived at the hospital, Officer
Topolski went in search of the injured woman, and
Officer Goncalves went in search of Morais. Although
Officer Goncalves located Morais, he was unable to
speak with Morais because his wounds were being
treated, and he was being prepared for surgery. Officer
Topolski located the victim in the waiting area of the
hospital’s emergency department and identified her as
the woman who had been injured at the club. The victim
was in the company of approximately five other individ-
uals. Officer Topolski observed that the victim was cry-
ing and visibly shaken. She had blood covering her face
and was holding gauze to her head. Despite her physical
and emotional condition, the victim was coherent
enough to provide information to Officer Topolski. In
her verbal statement to Officer Topolski, the victim
denied that Morais may have been the aggressor in
some type of altercation with her. Officer Topolski,
while he was at the hospital, also obtained the name
of the defendant, but it was not clear from whom he
received that information.5

‘‘On October 2, 2015, the victim went to the Bridge-
port police station with her attorney, where she was
interviewed by Detective Paul Ortiz in the presence of
Sergeant Gilbert Valentine about the events that occurred
on September 12, 2015. Detective Ortiz reviewed Officer

5 ‘‘The victim testified that she did not give the defendant’s name to the
police because she did not know the defendant prior to the night she was
attacked.’’ State v. Gomes, 193 Conn. App. 79, 84 n.8, 218 A.3d 1063 (2019).
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Topolski’s report of the events. Through this report,
Detective Ortiz learned that the defendant might be a
suspect. Detective Ortiz prepared a photographic array
that included a photograph of the defendant, which
he showed to the victim. When the victim viewed the
photograph of the defendant, she became emotional
and started to cry. She examined the entire array and
then selected the defendant’s photograph, on which she
wrote that she was ‘100 percent’ confident that he was
the person who had attacked her. The defendant was
subsequently arrested.

‘‘At trial, the defendant sought to persuade the jury
that reasonable doubt existed regarding the victim’s
identification of the defendant as the person who
assaulted her. The main defense advanced by the defen-
dant was that the police had conducted an inadequate
investigation of the incident.

‘‘During closing arguments, defense counsel argued
that ‘this case screams reasonable doubt. . . . [T]he
police completely failed in this case, and they com-
pletely failed [the victim]. They didn’t go back to that
scene that night. They didn’t identify the crime scene.
They didn’t take any photos so that you, ladies and
gentlemen, could see how the scene looked that night.
How the lighting looked. They never tried to get any
surveillance video. . . . They didn’t confirm what hap-
pened.’ Defense counsel also argued that the police
‘spent ninety minutes on this investigation,’ and that
the case ‘boil[ed] down to one witness and what she
saw in a split second, and she may very well believe
that [the defendant] did this to her. But the police did
nothing to confirm as to what Officer Goncalves said
they needed to do.’6

6 Officer Goncalves testified that, in his experience responding to incidents
at bars, because of the consumption of alcohol, bystanders tend to volunteer
information to the police about their observations, which are often in
‘‘blurry’’ detail. He further testified that the police view this information
with skepticism until it can be ‘‘confirm[ed].’’ During closing argument,
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‘‘In connection with his defense of inadequate police
investigation, the defendant had filed a written request
to charge the jury, which provided in relevant part:
‘[1] You have heard some arguments that the police
investigation was inadequate and biased. [2] The issue
for you to decide is not the thoroughness of the investi-
gation or the competence of the police. [3] However,
you may consider evidence of the police investigation
as it might relate to any weaknesses in the state’s case.
[4] Again, the only issue you have to determine is
whether the state, in light of all the evidence before
you, has proved beyond a reasonable doubt that the
defendant is guilty of the counts with which he is
charged.’

‘‘On October 27, 2018, the court held a charge confer-
ence. In discussing the final charge, the court told
defense counsel that it would be charging on the ade-
quacy of the police investigation, in a form that was
somewhat similar to the defendant’s requested instruc-
tion, but that ‘[its instruction] may be a little bit dif-
ferent.’

‘‘The court instructed the jury in relevant part: ‘You
have heard some arguments that the police investiga-
tion was inadequate and that the police involved in the
case were incompetent or biased. The issue for you to
decide is not the thoroughness of the investigation or
the competence of the police. The only issue you have
to determine is whether the state, in light of all the
evidence before you has proved beyond a reasonable
doubt that the defendant is guilty of the counts with
which he was charged.’ Defense counsel objected to

defense counsel directed the jury’s attention to this testimony: ‘‘You know
what else Officer Goncalves said . . . when he testified about that night?
It was interesting. I don’t know if you caught it. He said so typically when
. . . officers do respond to bar fights, alcohol is involved so people tend
to be more vocal and facts tend to be a little blurry. . . . [The police]
want to confirm some of the information coming in. Confirm, ladies and
gentlemen. The police never confirmed what [the victim] had to say. They
never confirmed her story.’’
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the court’s omission of point three of his requested
instruction.

‘‘The jury subsequently found the defendant guilty of
assault in the second degree . . . . The court rendered
judgment in accordance with the jury’s verdict and
imposed a total effective sentence of five years of
imprisonment, execution suspended after two years,
followed by three years of probation.’’ (Footnote added;
footnotes in original; footnotes omitted.) State v.
Gomes, 193 Conn. App. 79, 81–86, 218 A.3d 1063 (2019).
The defendant appealed to the Appellate Court, claim-
ing that ‘‘the jury instructions, as given, deprived him
of his right to present a defense of investigative inade-
quacy. Specifically, the defendant argue[d] that the
[trial] court erred in failing to include point three of his
requested jury charge, which [provides]: ‘However, you
may consider evidence of the police investigation as it
might relate to any weaknesses in the state’s case.’ The
defendant argue[d] that without the inclusion of this
requested sentence, the jury would not ‘have under-
stood how to use the evidence [defense counsel] was
able to elicit about the inadequacies of [the police inves-
tigation].’ ’’ Id., 86.

The Appellate Court rejected the defendant’s claim,
noting that the instruction given by the trial court was
(1) identical to the model criminal jury instruction on
investigative inadequacy provided on the Judicial
Branch website,7 and (2) consistent with investigative

7 Instruction 2.6-14, titled ‘‘Adequacy of Police Investigation,’’ was
approved by the Judicial Branch’s Criminal Jury Instruction Committee on
November 6, 2014. It provides: ‘‘You have heard some arguments that the
police investigation was inadequate and that the police involved in this case
were incompetent. The issue for you to decide is not the thoroughness of
the investigation or the competence of the police. The only issue you have
to determine is whether the state, in light of all the evidence before you,
has proved beyond a reasonable doubt the defendant is guilty of the count[s]
with which (he/she) is charged.’’ Connecticut Criminal Jury Instructions 2.6-
14, available at https://www.jud.ct.gov/JI/Criminal/Criminal.pdf (last visited
January 21, 2021).

The commentary to instruction 2.6-14 provides: ‘‘ ‘A defendant may . . .
rely upon relevant deficiencies or lapses in the police investigation to raise
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inadequacy instructions approved by this court in State
v. Collins, 299 Conn. 567, 598, 10 A.3d 1005, cert. denied,
565 U.S. 908, 132 S. Ct. 314, 181 L. Ed. 2d 193 (2011),8

and State v. Williams, 169 Conn. 322, 335 n.3, 363 A.2d
72 (1975),9 and by the Appellate Court in State v. Nieves,

the specter of reasonable doubt, and the trial court violates his right to a
fair trial by precluding the jury from considering evidence to that effect.’
State v. Collins, 299 Conn. 567, 599–600 [10 A.3d 1005] (finding that such
an instruction as this does not preclude the jury from considering the evi-
dence of the police investigation as it might relate to any weaknesses in
the state’s case) [cert. denied, 565 U.S. 908, 132 S. Ct. 314, 181 L. Ed. 2d
193 (2011)]. ‘Collins does not require a court to instruct the jury on the
quality of police investigation, but merely holds that a court may not preclude
such evidence and argument from being presented to the jury for its consider-
ation.’ State v. Wright, 149 Conn. App. 758, 773–74, [89 A.3d 458] cert. denied,
312 Conn. 917 [94 A.3d 641] (2014).’’ Connecticut Criminal Jury Instructions,
supra, 2.6-14, commentary.

8 In Collins, the trial court instructed the jury in relevant part: ‘‘Now, you
have heard in the course of arguments by counsel discussion as to whether
the police conducted a thorough investigation. You have also heard some
discussion about the competency of the police in this arrest. Ladies and
gentlemen, this question might be a matter of opinion, but the state has
put its evidence before you and the defendant was entitled to make an
investigation and put his evidence before you also. And, of course, not only
the state but also the defense has put on evidence on behalf of the defendant.
I say to you, ladies and gentlemen, that the ultimate issue before you is not
the thoroughness of the investigation or the competence of the police. The
ultimate issue you have to . . . determine is whether the state in light of
all the evidence before you has proved beyond a reasonable doubt that the
defendant is guilty on one or more of the counts for which he is charged.’’
(Emphasis omitted; internal quotation marks omitted.) State v. Collins,
supra, 299 Conn. 595.

9 In Williams, the trial court instructed the jury in relevant part: ‘‘Now,
you have heard in the course of arguments discussion as to whether the
police conducted a thorough search. You have also heard some discussion
about the competency of the police in this arrest. Now, ladies and gentlemen,
this question might be a matter of opinion, but the [s]tate has put its evidence
before you, and the defense was entitled to make an investigation and put
its evidence before you also, and, of course, not only the [s]tate but also
the defense has put on evidence on behalf of the defendant. I say to you,
ladies and gentlemen, that the issue before you is not the thoroughness of
the investigation or the competence of the police. This issue you have to
determine is whether the [s]tate in the light of all the evidence before you
has proved beyond a reasonable doubt that the defendant is guilty on one
or both counts with which he is charged.’’ (Internal quotation marks omit-
ted.) State v. Williams, supra, 169 Conn. 335 n.3.
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106 Conn. App. 40, 57–58, 941 A.2d 358, cert. denied,
286 Conn. 922, 949 A.2d 482 (2008),10 and State v. Tate,
59 Conn. App. 282, 284–85, 755 A.2d 984, cert. denied,
254 Conn. 935, 761 A.2d 757 (2000).11 See State v. Gomes,
supra, 193 Conn. App. 87–89. The Appellate Court also
rejected the defendant’s contention that this court’s
recent decision in State v. Wright, 322 Conn. 270, 140
A.3d 939 (2016), signaled a marked development in our
jurisprudence on the investigative inadequacy defense,
thus calling into question the continued adequacy of the
instructions approved in earlier cases. State v. Gomes,
supra, 92. The Appellate Court determined that the
defendant’s reliance on Wright was misplaced because
that case ‘‘did not consider the adequacy of a jury
instruction on an investigative inadequacy defense’’ and
because, to the extent this court expressed any views on
the substance of that defense, they were fully consistent
with the views expressed in Collins. Id., 92–93.

Finally, the Appellate Court observed that, in its
instructions regarding reasonable doubt, the trial court

10 In Nieves, the trial court instructed the jury in relevant part: ‘‘During
the course of the case, you’ve heard some discussion or questioning as to
whether the police conducted a thorough investigation and the competency
of the police in this case. The issue before you in this case is not the
thoroughness of the investigation or the competence of the police. The issue
you have to determine is whether the state, in light of the evidence before
you, has proven beyond a reasonable doubt [that] the defendant is guilty
of the crimes charged.’’ (Internal quotation marks omitted.) State v. Nieves,
supra, 106 Conn. App. 57.

11 In Tate, the trial court instructed the jury in relevant part: ‘‘You’ve heard
questioning regarding the thoroughness of the police investigation in this
case. This question might be a matter of opinion, but the state has put its
evidence before you, and the defense is entitled to make an investigation
and put its evidence before you also. And, of course, not only the state but
also the defense has put on evidence in behalf of the defendant. I tell you
that the issue before you is not the thoroughness of the investigation of the
responding police officer; the issue you have to determine is whether the
state, in light of all the evidence before you, has proved the defendant’s
guilt beyond a reasonable doubt as I have recited that to you. That is the
sole issue.’’ (Internal quotation marks omitted.) State v. Tate, supra, 59
Conn. App. 284.
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had advised the jury that ‘‘[a] reasonable doubt may
arise from the evidence itself or from a lack of evi-
dence.’’ (Emphasis in original; internal quotation marks
omitted.) Id., 95. On the basis of this instruction, and
the trial court’s investigative inadequacy instruction,
which ‘‘repeated to the jury its responsibility to deter-
mine whether the state, in light of all of the evidence,
had proved beyond a reasonable doubt that the defen-
dant was guilty of the count with which he was
charged,’’ the Appellate Court concluded that ‘‘the jury
was not misled by the instructions given . . . .’’ Id.
This certified appeal followed.

I

Following submission of the parties’ briefs to this court,
the defendant was deported to Cape Verde. Because the
record on appeal did not disclose the basis for the defen-
dant’s deportation,12 we directed the parties to submit

12 Although the basis for the defendant’s deportation is unknown, we take
judicial notice of the fact that, in 2011, the defendant pleaded guilty in the
Superior Court, judicial district of Fairfield, to possession of narcotics in
violation of General Statutes § 21a-279 (a), specifically, for possession of
cocaine. See Bouchard v. State Employees Retirement Commission, 328
Conn. 345, 371 n.13, 178 A.3d 1023 (2018) (‘‘[this] court may take judicial
notice of files in other cases’’). The defendant’s conviction of possession
of cocaine, which is not challenged in this appeal, renders him permanently
inadmissible to the United States because it is a ‘‘controlled substance’’
violation. See 8 U.S.C. § 1182 (a) (2) (A) (i) (2018) (‘‘any alien convicted of
. . . (II) a violation of . . . any law or regulation of a State . . . relating
to a controlled substance (as defined in section 802 of Title 21), is inadmissi-
ble’’); 21 U.S.C. § 802 (6) (2018) (‘‘[t]he term ‘controlled substance’ means
a drug or other substance, or immediate precursor, included in schedule I,
II, III, IV, or V of part B of this subchapter’’); 21 U.S.C. § 812, schedule II
(a) (4) (2018) (‘‘coca leaves . . . cocaine . . . or any compound, mixture,
or preparation which contains any quantity of any of the substances referred
to in this paragraph’’); cf. 8 U.S.C. § 1182 (h) (2018) (‘‘[t]he Attorney General
may, in his discretion, waive the application of . . . subparagraph (A) (i)
(II) of such subsection insofar as it relates to single offense of simple
possession of 30 grams or less of marijuana’’). For the reasons provided
herein, the defendant’s permanent inadmissibility to the United States does
not alter our conclusion that we may provide him with practical relief by
ruling in his favor on the merits of the appeal.
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supplemental briefs addressing whether the defendant’s
removal from the United States had rendered the appeal
moot13 under State v. Aquino, 279 Conn. 293, 901 A.2d
1194 (2006), and State v. Jerzy G., 326 Conn. 206, 162
A.3d 692 (2017). We did so because, in Aquino, this
court held that a defendant’s deportation during the
pendency of his appeal had rendered his appeal moot
insofar as the record did not disclose whether his guilty
plea was the sole reason for his deportation, and, as a
result, it was not clear whether we could afford him
any practical relief. State v. Aquino, supra, 298. In Jerzy
G., however, we questioned whether Aquino was cor-
rectly decided, noting that the decision ‘‘[o]n its face
. . . appear[ed] to be inconsistent with our collateral
consequences jurisprudence’’; State v. Jerzy G., supra,
220; particularly the well established ‘‘presumption of
collateral consequences,’’ which attaches automatically
to criminal convictions. Id., 223 n.6. Because, however,
we could resolve Jerzy G. without deciding that ques-
tion, we left it for another day. Id., 223 and n.6. That
day has come. For the reasons set forth hereinafter, we
conclude that Aquino was wrongly decided and must
be overruled. We further conclude that the defendant’s
appeal is not moot because a favorable decision on the
merits can provide the defendant with a measure of
practical relief.

It is well settled that ‘‘[a] case is considered moot if
[the] court cannot grant the [litigant] any practical relief
through its disposition of the merits . . . . Under such
circumstances, the court would merely be rendering
an advisory opinion, instead of adjudicating an actual,
justiciable controversy.’’ (Citation omitted; internal
quotation marks omitted.) Id., 213. The general princi-

13 ‘‘[M]ootness implicates [this] court’s subject matter jurisdiction and is
thus a threshold matter for us to resolve.’’ (Internal quotation marks omit-
ted.) State v. McElveen, 261 Conn. 198, 204, 802 A.2d 74 (2002), quoting
Ayala v. Smith, 236 Conn. 89, 93, 671 A.2d 345 (1996).
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ples guiding our mootness analysis are well established.
‘‘The doctrine of mootness is rooted in the same policy
interests as the doctrine of standing, namely, to assure
the vigorous presentation of arguments concerning the
matter at issue. See H. Monaghan, ‘Constitutional Adju-
dication: The Who and When,’ 82 Yale L.J. 1363, 1384
(1973) (describing mootness as the doctrine of standing
set in a time frame: [t]he requisite personal interest
that must exist at the commencement of the litigation
[standing] must continue throughout its existence
[mootness]). . . . [T]he standing doctrine is designed
to ensure that courts and parties are not vexed by suits
brought to vindicate nonjusticiable interests and that
judicial decisions which may affect the rights of others
are forged in hot controversy, with each view fairly and
vigorously represented. . . . Justiciability requires (1)
that there be an actual controversy between or among
the parties to the dispute . . . (2) that the interests of
the parties be adverse . . . (3) that the matter in con-
troversy be capable of being adjudicated by judicial
power . . . and (4) that the determination of the con-
troversy will result in practical relief to the complain-
ant. . . .

‘‘The first factor relevant to a determination of justi-
ciability—the requirement of an actual controversy—
is premised upon the notion that courts are called upon
to determine existing controversies, and thus may not
be used as a vehicle to obtain advisory judicial opinions
on points of law. . . . Moreover, [a]n actual contro-
versy must exist not only at the time the appeal is taken,
but also throughout the pendency of the appeal. . . .
When, during the pendency of an appeal, events have
occurred that preclude an appellate court from granting
any practical relief through its disposition of the merits,
a case has become moot. . . .

‘‘This court has recognized, however, that a case does
not necessarily become moot by virtue of the fact that
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. . . due to a change in circumstances, relief from the
actual injury is unavailable. We have determined that
a controversy continues to exist, affording the court
jurisdiction, if the actual injury suffered by the litigant
potentially gives rise to a collateral injury from which
the court can grant relief.’’ (Citations omitted; internal
quotation marks omitted.) State v. McElveen, 261 Conn.
198, 204–205, 802 A.2d 74 (2002). ‘‘[F]or a litigant to
invoke successfully the collateral consequences doc-
trine, the litigant must show that there is a reasonable
possibility that prejudicial collateral consequences will
occur. . . . This standard provides the necessary limi-
tations on justiciability underlying the mootness doc-
trine itself. Where there is no direct practical relief
available from the reversal of the judgment . . . the
collateral consequences doctrine acts as a surrogate,
calling for a determination whether a decision in the
case can afford the litigant some practical relief in the
future. The reviewing court therefore determines, based
upon the particular situation, whether, the prejudicial
collateral consequences are reasonably possible.’’ Id.,
208.

In applying these principles, we have long held that
a conclusive presumption of prejudicial collateral con-
sequences attaches to criminal convictions not only
because of the undesirable legal disabilities they
impose, but also because of the damage they cause to
a defendant’s reputation. See, e.g., State v. Jordan, 305
Conn. 1, 10 n.9, 44 A.3d 794 (2012) (‘‘since collateral
legal disabilities are imposed as a matter of law because
of a criminal conviction, a case will not be declared
moot even [when] the sentence has been fully served’’
(internal quotation marks omitted)); Putman v. Ken-
nedy, 279 Conn. 162, 176 n.14, 900 A.2d 1256 (2006)
(‘‘the collateral consequences doctrine applies when the
collateral consequences of the contested court action,
such as the continuing stigma of a criminal conviction,
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constitute a continuing injury to the specific litigant,
justifying the court’s retention of jurisdiction over the
dispute, despite the lack of any consequences flowing
from the adjudication directly at issue in the appeal’’
(internal quotation marks omitted)); Putman v. Ken-
nedy, supra, 172 (‘‘inasmuch as we previously have
recognized the importance of reputation damage as a
collateral consequence in other contexts, we see no
reason not to do so here, for being the subject of a
court order intended to prevent or stop domestic vio-
lence may well cause harm to the reputation . . . of
the defendant’’); see also Williams v. Ragaglia, 261
Conn. 219, 231, 802 A.3d 778 (2002) (appeal was not
moot because ‘‘revocation of a foster care license for
cause stigmatizes the plaintiff as having been found to
be an unfit caregiver’’); State v. McElveen, supra, 261
Conn. 215 (defendant’s appeal from probation revoca-
tion was not moot because revocation may ‘‘affect his
standing in the community in its connotation of wrong-
doing’’ (internal quotation marks omitted)); Statewide
Grievance Committee v. Whitney, 227 Conn. 829, 838
n.13, 633 A.2d 296 (1993) (‘‘collateral consequences for
an attorney’s reputation and professional standing
make it clear that the defendant’s appeal from his sus-
pension is not moot’’); State v. Collic, 55 Conn. App.
196, 201, 738 A.2d 1133 (1999) (removal of probation
violation from defendant’s record would delete ‘‘mark
that would otherwise . . . affect his reputation in
the community’’).

In Aquino, however, without any discussion of the
foregoing principles, this court dismissed the appeal
of the defendant, Mario Aquino, as moot, stating that,
‘‘[w]hile this appeal was pending, [Aquino] was
deported. There is no evidence in the record as to the
reason for his deportation. If it was not the result of
his guilty plea alone, then this court can grant no practi-
cal relief and any decision rendered by this court would
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be purely advisory.’’ (Footnote omitted.) State v.
Aquino, supra, 279 Conn. 298. As we later explained in
State v. Jerzy G., supra, 326 Conn. 220–21, although the
court in Aquino cited no authority for the proposition
that we could not afford Aquino practical relief unless
he could establish that his guilty plea was the sole basis
for his deportation, it appears that the court, in reaching
that decision, followed federal case law addressing this
issue, specifically Perez v. Greiner, 296 F.3d 123 (2d
Cir. 2002), which held that, ‘‘when a conviction, other
than the one being challenged, results in a deportee’s
permanent ban from reentering this country, the depor-
tee cannot establish collateral injury even if the chal-
lenged conviction also is an impediment to reentry.
See [id., 126] (‘because [the petitioner] is permanently
inadmissible to this country due to his prior drug convic-
tion, collateral consequences cannot arise from the
challenged robbery conviction, and the petition is
moot’).’’ (Emphasis omitted.) State v. Jerzy G., supra,
221.

It is apparent, however, that the court’s reliance in
Aquino on Perez was mistaken because this court is
not bound by federal mootness principles, which are
‘‘based on the justiciability requirements applicable to
the federal courts under article three of the United
States constitution. . . . In deciding issues of moot-
ness, this court is not constrained by article three, § 2,
or the allocation of power between the state and federal
governments.14 Our state constitution [provides that]

14 We do not find Perez particularly persuasive in any event because, in
concluding that no collateral consequences could arise from the robbery
conviction of the petitioner, Santos Perez, due to his permanent inadmissibil-
ity stemming from an unrelated drug conviction, the Second Circuit Court
of Appeals failed to consider Perez’ eligibility for a temporary admission
waiver under 8 U.S.C. § 1182 (d) (3). See United States v. Hamdi, 432 F.3d
115, 120–21 (2d Cir. 2005) (concluding that defendant’s appeal from sentence
enhancement imposed following his guilty plea was not moot, despite his
removal and inadmissibility due to unchallenged conviction, because
enhanced sentence could impact his ability to obtain discretionary waiver
under 8 U.S.C. § 1182 (d) (3)). A waiver under 8 U.S.C. § 1182 (d) (3) ‘‘waives
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. . . the jurisdiction of [the] courts shall be defined
by law. Conn. Const., art. V, § 1. . . . Our mootness
jurisprudence, therefore, has evolved under our com-
mon law.’’ (Citations omitted; footnote added; internal

nearly every ground of inadmissibility set forth in [8 U.S.C. § 1182 (a)]
for nonimmigrant applicants,’’ except ‘‘security related grounds such as
espionage, sabotage, persecution, genocide, or torture . . . .’’ D. Beach,
‘‘Waivers of Inadmissibility: Off the Beaten Path,’’ 11-01 Immigr. Briefings
1 (January, 2011). Perez was inadmissible because of a prior controlled
substance conviction; Perez v. Greiner, supra, 296 F.3d 126; but that would
not have rendered him ineligible for a waiver under 8 U.S.C. § 1182 (d) (3).

According to the United States Department of State’s Foreign Affairs
Manual, ‘‘[t]he law does not require that such waiver action be limited to
exceptional, humanitarian or national interest cases. Thus, while the exercise
of discretion and good judgment is essential, generally, consular officers
may recommend waivers for any legitimate purpose such as family visits,
medical treatment (whether or not available abroad), business conferences,
tourism, etc.’’ (Internal quotation marks omitted.) D. Beach, supra, 11-01
Immigr. Briefings 1. Similarly, the Board of Immigration Appeals has stated
that there is ‘‘no requirement that the applicant’s reasons for wishing to
enter the United States be ‘compelling.’ ’’ In re Hranka, 16 I. & N. Dec. 491,
492 (B.I.A. 1978). In determining whether to grant a waiver, three factors
must be weighed: ‘‘The first is the risk of harm to society if the applicant
is admitted. The second is the seriousness of the applicant’s prior immigra-
tion law, or criminal law, violations, if any. The third factor is the nature
of the applicant’s reasons for wishing to enter the United States.’’ (Emphasis
added.) Id. Additional considerations include the ‘‘recentness and seri-
ousness of the crime or offense, type of disability, reasons for proposed
travel to the United States, and the probable consequences of the public
interest of the [United States].’’ (Emphasis added.) D. Beach, supra, 11-01
Immigr. Briefings 1.

Accordingly, in Perez, Perez’ unchallenged controlled substance convic-
tion did not necessarily render him ineligible for a discretionary waiver
under 8 U.S.C. § 1182 (d) (3). If the robbery conviction he challenged in his
appeal was upheld, however, that conviction may have weighed against his
receiving such a waiver. See United States v. Hamdi, supra, 432 F.3d 120–21.
Because ‘‘a habeas petition challenging a criminal conviction is rendered
moot by a release from imprisonment only if it is shown that there is no
possibility that any collateral legal consequences will be imposed on the
basis of the challenged conviction’’; (internal quotation marks omitted) Perez
v. Greiner, supra, 296 F.3d 125; the potential that Perez’ challenged robbery
conviction might have adversely impacted his eligibility for a discretionary
waiver under 8 U.S.C. § 1182 (d) (3) provided a sufficient basis to avoid the
dismissal of his appeal as moot. Because the court in Perez failed to consider
the relevance of a discretionary waiver under 8 U.S.C. § 1182 (d) (3), for
which the defendant in this appeal might be eligible, we do not find its
analysis persuasive.
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quotation marks omitted.) State v. McElveen, supra, 261
Conn. 211–12; see also Andross v. West Hartford, 285
Conn. 309, 329, 939 A.2d 1146 (2008) (noting that, for
purposes of standing, this court is ‘‘not required to apply
federal precedent in determining the issue of
aggrievement’’ (internal quotation marks omitted)).

One significant difference between our mootness
doctrine and that of the federal courts, which is ulti-
mately dispositive of the jurisdictional question pre-
sented in this appeal and should have been dispositive
in Aquino, is that federal law does not recognize reputa-
tional damage as a cognizable collateral consequence of
a criminal conviction, only concrete legal disabilities.15

See, e.g., Spencer v. Kemna, 523 U.S. 1, 16 n.8, 118 S.
Ct. 978, 140 L. Ed. 2d 43 (1998) (damage to reputation
was insufficient collateral consequence of criminal con-
viction to avoid dismissal on mootness grounds); Fore-
tich v. United States, 351 F.3d 1198, 1212 (D.C. Cir.
2003) (‘‘[o]ur case law makes clear that [when] reputa-
tional injury is the lingering effect of an otherwise moot
aspect of a lawsuit, no meaningful relief is possible’’);
United States v. Probber, 170 F.3d 345, 349 (2d Cir.

15 It appears, however, that, in the civil law context, reputational injury
is considered by some federal courts to be a sufficiently prejudicial collateral
consequence to prevent dismissal on mootness grounds. See, e.g., Furline
v. Blakey, 246 Fed. Appx. 813, 815 (3d Cir. 2007) (appeal of airman whose
airman’s certificate was suspended for 180 days, then reinstated, was not
moot because of possible collateral consequence of ‘‘continuing stigma’’);
In re Surrick, 338 F.3d 224, 230 (3d Cir. 2003) (attorney’s suspension from
practice of law was not moot because continuing stigma associated with
suspension constituted possible collateral consequence), cert. denied, 540
U.S. 1219, 124 S. Ct. 1509, 158 L. Ed. 2d 154 (2004); Dailey v. Vought Aircraft
Co., 141 F.3d 224, 228 (5th Cir.1998) (appeal of attorney who was disbarred
and then reinstated was not moot because even temporary disbarment is
harmful to lawyer’s reputation, and ‘‘the mere possibility of adverse collateral
consequences is sufficient to preclude a finding of mootness’’ (internal
quotation marks omitted)); Connell v. Shoemaker, 555 F.2d, 483, 486–87 (5th
Cir. 1977) (appeal by apartment owners seeking relief from military official’s
order prohibiting military personnel from renting owners’ properties for 180
days was not moot after 180 day period because of harm to owners’ repu-
tations).
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1999) (noting that, in criminal cases, federal courts
‘‘[reject] the notion that the possibility of vindicating
a reputational interest of the sort asserted here [is]
sufficient to avoid mootness’’); Wickstrom v. Schardt,
798 F.2d 268, 270 (7th Cir. 1986) (holding that collateral
consequences must be serious legal consequences, not
mere injury to reputation).

As we have explained, our mootness doctrine does
recognize the collateral consequence of reputational
damage. See, e.g., State v. Jerzy G., supra, 326 Conn.
225 (‘‘if the defendant’s appeal is deemed to be moot,
he will have been deprived of the only avenue to remove
[the] stain [to his reputation]’’ caused by underlying
guilty plea); Putman v. Kennedy, supra, 279 Conn. 172,
175 (recognizing importance of reputation damage as
collateral consequence in determining that defendant’s
appeals were not moot). Indeed, ‘‘the citizens of this
state have placed such value on one’s interests in his
or her reputation as to afford it constitutional protec-
tion. See Conn. Const., art. I, § 10 (‘[a]ll courts shall be
open, and every person, for an injury done to him in
his person, property or reputation, shall have remedy
by due course of law, and right and justice administered
without sale, denial or delay’).’’ Williams v. Ragaglia,
supra, 261 Conn. 232–33; see id. (rejecting mootness
challenge to court’s jurisdiction). Accordingly, we con-
clude that Aquino was wrongly decided and must be
overruled. We further conclude that the defendant’s
appeal is not moot because, should he prevail on the
merits, it will remove the stain of the underlying convic-
tion from his record. We turn, therefore, to the merits
of the appeal.

II

The defendant claims that the Appellate Court incor-
rectly determined that the trial court’s investigative
inadequacy instruction did not mislead the jury or other-
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wise prejudice his constitutional right to present a
defense of investigative inadequacy. As previously indi-
cated, the Appellate Court rejected the defendant’s
claim of instructional error, concluding that the chal-
lenged instruction was an accurate statement of the
law and sufficient to guide the jury in reaching a verdict
because the instruction was (1) identical to the model
jury instruction on investigative inadequacy on the Judi-
cial Branch website, and (2) ‘‘[n]early identical’’ to
instructions this court and the Appellate Court have
upheld in prior cases. State v. Gomes, supra, 193 Conn.
App. 88–89. The Appellate Court also rejected the defen-
dant’s contention that, even if the model instruction
was once considered a correct statement of the law, it
was no longer correct in light of recent developments
in the law. Id., 91–93.

On appeal to this court, the defendant renews his
claim before the Appellate Court, including his asser-
tion that the model jury instruction, though similar in
some respects to the instructions approved in Williams
and Collins, is missing critical language that saved the
instructions in those cases from constitutional infir-
mity, namely, ‘‘the defense was entitled to make an
investigation and put on evidence before you.’’ The
defendant argues that, although the omitted language
is not as clear a statement of the right to present an
investigative inadequacy defense as the statement in
Collins that ‘‘[a] defendant may . . . rely upon relevant
deficiencies or lapses in the police investigation to raise
the specter of reasonable doubt’’; State v. Collins, supra,
299 Conn. 599–600; it nevertheless conveys ‘‘that the
defendant’s investigative evidence and arguments are
legitimate grist for the jury’s mill.’’ According to the
defendant, by omitting this pivotal language from the
model jury instruction—language that was included in
the instructions approved in Williams and Collins—
and by then instructing the jury that, although it had
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‘‘heard some arguments that the police investigation
was inadequate and that the police involved in the case
were incompetent,’’ the issue it must decide was ‘‘not
the thoroughness of the investigation or the compe-
tence of the police,’’ the trial court effectively instructed
the jury not to consider the defendant’s arguments
regarding the inadequacy of the investigation in assess-
ing reasonable doubt.

The state argues, in response, that the trial court’s
instruction was not improper because it highlighted the
defendant’s investigative inadequacy arguments,
reminded the jury that its core responsibility was not
to evaluate the adequacy of the investigation in the
abstract, but to determine whether the defendant was
guilty of the charged offenses beyond a reasonable
doubt, and accords with existing Connecticut law on
investigative inadequacy instructions. We agree with
the defendant that there is a reasonable possibility that
the jury was misled by the trial court’s investigative
inadequacy instruction, and, therefore, the defendant
is entitled to a new trial.

The following additional facts are relevant to our
resolution of the defendant’s claim. As previously indi-
cated, the defendant requested that the trial court
instruct the jury that it could ‘‘consider evidence of the
police investigation as it might relate to any weaknesses
in the state’s case’’ in light of his contention at trial that
the victim had misidentified him as her assailant, either
mistakenly or intentionally to protect Morais, the actual
assailant, and that, if the police had conducted even
a minimally adequate investigation, they would have
realized this to be the case. In support of this contention,
the defendant adduced the testimony of his then girl-
friend, Juliele Silver Ferreira, who testified that she was
at the club with the defendant on the night in question
and that they had left after his altercation with Morais
but before the victim was assaulted. The defendant
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further adduced the testimony of Ayala, the club owner,
and his wife, Debroa Moncio, that Morais was beaten
up by a group of club patrons immediately after the
victim sustained her injuries. The defendant also elic-
ited testimony from Officers Topolski and Goncalves,
the first two officers to arrive on the scene, that, when
they were dispatched to the club, they were informed
by the dispatcher that Morais was a suspect in the
assault but that neither officer ever investigated Morais
as a suspect. Detective Ortiz testified that, when he
interviewed Morais, he viewed him as a witness or a
victim but not as a suspect.16

Officers Topolski and Goncalves further testified
that, upon arriving at the club, they were approached
by several club patrons claiming to have information
about the assault, but they did not ask for the names
or contact information for any of these witnesses or
ever attempt to interview them regarding what they had
seen. Officers Topolski and Goncalves further acknowl-
edged never interviewing Ayala or any of the club’s
staff who were working there that evening to determine
whether they had heard or seen anything that might
aid the investigation. Finally, the victim testified that
she had never met or seen the defendant prior to the
night in question and that she had only a ‘‘split second’’
to observe her attacker.

In light of this and other testimony, defense counsel
argued to the jury that, although the state’s case relied
entirely on the victim’s identification of the defendant,
the police ‘‘did nothing’’ to confirm the accuracy of that
identification. In particular, defense counsel argued that
the police never investigated reports they had received
on the night in question that Morais, who was beaten by

16 Morais did not testify at trial. According to testimony from Richard
Lindberg, an inspector at the Office of the State’s Attorney, the state
attempted to serve a subpoena on Morais but was unsuccessful in locat-
ing him.
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club patrons immediately after the victim was assaulted,
was the actual perpetrator. As a consequence, defense
counsel argued that the state had not proven its case
beyond a reasonable doubt.

The following well established legal principles guide
our analysis of the defendant’s claim. ‘‘[A] fundamental
element of due process of law is the right of a defendant
charged with a crime to establish a defense. . . .
Where . . . the challenged jury instructions involve a
constitutional right, the applicable standard of review
is whether there is a reasonable possibility that the jury
was misled in reaching its verdict. . . . In evaluating
the particular charges at issue, we must adhere to the
well settled rule that a charge to the jury is to be consid-
ered in its entirety, read as a whole, and judged by its
total effect rather than by its individual component
parts. . . . [T]he test of a court’s charge is . . .
whether it fairly presents the case to the jury in such
a way that injustice is not done to either party under
the established rules of law.’’ (Internal quotation marks
omitted.) State v. Collins, supra, 299 Conn. 598–99. ‘‘If
a requested charge is in substance given, the court’s
failure to give a charge in exact conformance with the
words of the request will not constitute a ground for
reversal. . . . As long as [the instructions] are correct
in law, adapted to the issues and sufficient for the guid-
ance of the jury . . . we will not view the instructions
as improper. . . . Additionally, we have noted that [a]n
error in instructions in a criminal case is reversible
error when it is shown that it is reasonably possible
for errors of constitutional dimension or reasonably
probable for nonconstitutional errors that the jury [was]
misled.’’ (Citations omitted; internal quotation marks
omitted.) State v. Aviles, 277 Conn. 281, 309–10, 891
A.2d 935, cert. denied, 549 U.S. 840, 127 S. Ct. 108, 166
L. Ed. 2d 69 (2006). ‘‘A challenge to the validity of jury
instructions presents a question of law over which [we
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have] plenary review.’’ (Internal quotation marks omit-
ted.) State v. Collins, supra, 599.

In Williams, this court considered for the first time
a claim of instructional error relating to ‘‘a statement
in the [jury] charge relative to the competence of the
police investigation.’’ State v. Williams, supra, 169
Conn. 334–35. The instruction provided: ‘‘Now, you have
heard in the course of arguments discussion as to
whether the police conducted a thorough search. You
have also heard some discussion about the competency
of the police in this arrest. Now, ladies and gentlemen,
this question might be a matter of opinion, but the
[s]tate has put its evidence before you, and the defense
was entitled to make an investigation and put its evi-
dence before you also, and, of course, not only the
[s]tate but also the defense has put on evidence on
behalf of the defendant. I say to you, ladies and gentle-
men, that the issue before you is not the thoroughness
of the investigation or the competence of the police.
This issue you have to determine is whether the [s]tate
in the light of all the evidence before you has proved
beyond a reasonable doubt that the defendant is guilty
on one or both counts with which he is charged.’’ (Inter-
nal quotation marks omitted,) Id., 335 n.3; see also foot-
note 9 of this opinion. Without discussing the
particulars of the claim or the legal basis for it, the
court concluded that the challenged instruction ‘‘gave
the jury a clear understanding of the issues involved
and a proper guidance in determining those issues.’’
Id., 336.

In Collins, however, this court took a closer look at
the right to present a defense based on the inadequacy
of a police investigation, explaining in relevant part:
‘‘In the abstract, whether the government conducted a
thorough, professional investigation is not relevant to
what the jury must decide: Did the defendant commit
the alleged offense? Juries are not instructed to acquit
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the defendant if the government’s investigation was
superficial. Conducting a thorough, professional inves-
tigation is not an element of the government’s case.
. . . A defendant may, however, rely upon relevant
deficiencies or lapses in the police investigation to
raise the specter of reasonable doubt, and the trial
court violates his right to a fair trial by precluding
the jury from considering evidence to that effect. See
Commonwealth v. Bowden, 379 Mass. 472, 485–86, 399
N.E.2d 482 (1980) (trial court improperly instructed
jury not to consider evidence of investigators’ failure
to perform certain scientific tests when defendant’s
presentation at trial focused on raising inference that
police had contrived much of the case against him and
he emphasized that failure in order to call into question
the integrity of the police investigation); see also Com-
monwealth v. Avila, 454 Mass. 744, 767, 912 N.E.2d
1014 (2009) (a judge may not remove the issue of a
biased or faulty police investigation from the jury); Peo-
ple v. Rodriguez, [141 App. Div. 2d 382, 385, 529 N.Y.S.2d
318 (1988)] (trial court denied defendant fair trial by
eliminat[ing] from the jury’s consideration an essential
element of the defense, namely, police testing that did
not yield fingerprints on gun at issue).’’ (Citations omit-
ted; emphasis added; footnote omitted; internal quota-
tion marks omitted.) State v. Collins, supra, 299
Conn. 599–600.

On appeal, the defendant in Collins, Ricardo Collins,
claimed that the last two sentences of the instruction,
which substantively was identical to the one given in
Williams; see footnote 8 of this opinion; ‘‘destroyed
[his] defense by precluding consideration of it and also
by conveying the judge’s impression that his defense
was not worthy of consideration.’’ (Internal quotation
marks omitted.) State v. Collins, supra, 299 Conn. 598.
We disagreed, concluding that ‘‘[the] instruction did not
mislead the jury or violate [Collins’] right to present a
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defense because it did not direct the jury not to consider
the adequacy of the investigation as it related to the
strength of the state’s case, or not to consider specific
aspects of [Collins’] theory of the case. Rather, the
instruction highlighted the portions of the parties’ argu-
ments that addressed the adequacy of the police investi-
gation, and properly reminded the jury that its core task
was to determine whether [Collins] was guilty of the
charged offenses in light of all the evidence admitted
at trial, rather than to evaluate the adequacy of the
police investigation in the abstract. . . . Moreover,
notwithstanding [Collins’] arguments to the contrary,
the . . . instruction was phrased in neutral language
and did not improperly disparage [his] claims, or
improperly highlight or endorse the state’s arguments
and evidence.’’ (Citations omitted; emphasis added;
footnotes omitted.) Id., 600–602.17

In State v. Wright, supra, 322 Conn. 281, this court
revisited the defense of investigative inadequacy, albeit
in the context of a claim that the trial court improperly
precluded the defendant, Billy Ray Wright, from asking
questions during cross-examination about the adequacy
of the police investigation in that case.18 In addressing
this claim, we reaffirmed recognition of a defendant’s
entitlement to present an investigative inadequacy
defense, stating in relevant part: ‘‘[T]he inference that
may be drawn from an inadequate police investigation
is that the evidence at trial may be inadequate or unrelia-

17 Following Collins, the model criminal jury instruction titled ‘‘Adequacy
of Police Investigations’’ was approved by the Judicial Branch’s Criminal
Jury Instruction Committee. See footnote 7 of this opinion.

18 In Wright, this court did not consider the propriety of an investigative
inadequacy instruction because the trial court had prevented Wright from
presenting evidence of investigative inadequacy that would warrant such
an instruction. Rather, this court determined what evidentiary thresholds a
defendant must satisfy before pursuing an investigative inadequacy defense.
State v. Wright, supra, 322 Conn. 284–85 (defendant must establish relevance
of testimony offered, and trial court must determine whether probative
value of evidence exceeds risk of unfair prejudice to state).
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ble because the police failed to conduct the scientific
tests or to pursue leads that a reasonable police investi-
gation would have conducted or investigated, and these
tests or investigation reasonably may have led to signifi-
cant evidence of the defendant’s guilt or innocence. A
jury may find a reasonable doubt if [it] conclude[s]
that the investigation was careless, incomplete, or so
focused on the defendant that it ignored leads that
may have suggested other culprits.’’ (Internal quotation
marks omitted.) Id., 283, citing Commonwealth v. Silva-
Santiago, 453 Mass. 782, 801, 906 N.E.2d 299 (2009).

In light of Williams, Collins and Wright, we agree
with the defendant that the model jury instruction uti-
lized by the trial court in the present case failed to
inform the jury not only of a defendant’s right to ‘‘rely
upon relevant deficiencies or lapses in the police inves-
tigation to raise the specter of reasonable doubt’’; State
v. Collins, supra, 299 Conn. 599–600; but also the jury’s
concomitant right to consider any such deficiencies in
evaluating whether the state has proved its case beyond
a reasonable doubt.19 Although the model instruction
is similar to the instructions this court approved in
Williams and Collins because it informs the jury not
to consider investigative inadequacy ‘‘in the abstract’’;
(internal quotation marks omitted) id., 599; the model
instruction, unlike the instructions in Williams and Col-

19 ‘‘The language used in the model jury instructions, although instructive
in considering the adequacy of a jury instruction . . . is not binding on
this court.’’ (Citation omitted; internal quotation marks omitted.) Snell v.
Norwalk Yellow Cab, Inc., 332 Conn. 720, 762, 212 A.3d 646 (2019). ‘‘[W]e
previously have cautioned that the . . . jury instructions found on the Judi-
cial Branch website are intended as a guide only, and that their publication
is no guarantee of their adequacy. See, e.g., State v. Reyes, 325 Conn. 815,
821–22 n.3, 160 A.3d 323 (2017) (The Judicial Branch website expressly
cautions that the jury instructions contained therein [are] intended as a
guide for judges and attorneys in constructing charges and requests to
charge. The use of these instructions is entirely discretionary and their
publication by the Judicial Branch is not a guarantee of their legal sufficiency.
. . .).’’ (Internal quotation marks omitted.) Snell v. Norwalk Yellow Cab,
Inc., supra, 762–63.
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lins, improperly fails to inform the jury that a defendant
may present evidence of investigative inadequacy in his
or her particular case. Indeed, as the defendant argues,
the model instruction omits the very language that the
court in Collins determined rendered the instruction in
that case acceptable because it (1) apprised the jury
that ‘‘the defendant was entitled to make an investiga-
tion and put his evidence before [it],’’ and (2) directed
the jury to determine, based on ‘‘all the evidence before
[it],’’ including evidence presented by the defendant,
whether the state had proved the defendant’s guilt
beyond a reasonable doubt. (Emphasis added; internal
quotation marks omitted.) Id., 595. The language that
the defendant requested be added to the model jury
instruction—i.e., that the jury ‘‘may consider evidence
of the police investigation as it might relate to any
weaknesses in the state’s case’’—would have similarly
apprised the jury of the defendant’s right to present an
investigative inadequacy defense and the jury’s right to
consider it in evaluating the strength of the state’s case.

We further conclude that there is a significant risk
that the instruction given by the trial court misled the
jury to believe that it could not consider the defendant’s
arguments concerning the adequacy of the police inves-
tigation. Although the first sentence of the instruction
acknowledged that the defendant made arguments that
the police had failed to investigate adequately the crime
in question, in the very next sentence, the jury was
instructed that the adequacy of the police investigation
was not for it to decide. This admonishment was rein-
forced by the third and final sentence that the ‘‘only’’
issue for the jury to decide was whether the state had
proven the defendant’s guilt beyond a reasonable doubt.
(Emphasis added; internal quotation marks omitted.)
Thus, rather than apprising the jury that reasonable
doubt could be found to exist if the jury ‘‘conclude[d]
that the investigation was careless, incomplete, or so
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focused on the defendant that it ignored leads that
may have suggested other culprits’’; (internal quotation
marks omitted) State v. Wright, supra, 322 Conn. 283;
there is a reasonable possibility that the instruction had
the opposite effect and caused the jury to believe that
it was prohibited from considering any such evidence.
Cf. State v. Collins, supra, 299 Conn. 600–601 (instruc-
tion ‘‘did not direct the jury not to consider the adequacy
of the investigation as it related to the strength of the
state’s case, or not to consider specific aspects of the
defendant’s theory of the case’’ (emphasis added)); see
also Stabb v. State, 423 Md. 454, 472, 31 A.3d 922 (2011)
(instruction impermissibly invaded province of jury by
effectively directing it not to consider lack of sexual
assault forensics examination or corroborating physical
evidence); Atkins v. State, 421 Md. 434, 452–53, 26 A.3d
979 (2011) (concluding that instruction violated defen-
dant’s constitutional rights to due process and fair trial
because it directed jury to ignore arguments by defen-
dant that state had not presented scientific evidence
connecting knife to alleged crime).

Given the relative weakness of the state’s case, it
also is apparent that the instructional error was harmful
to the defendant. As previously indicated, the state’s
case against the defendant turned almost entirely on
the believability of the victim’s testimony that, although
she had never seen the defendant before the night in
question and could not describe him to Officer Topolski
when they spoke at the hospital following the assault,
and although the attack occurred in ‘‘a split second’’
from behind a six foot fence, she was able to identify the
defendant as her assailant from a photographic array
conducted more than two weeks later. Defense counsel
sought to exploit and amplify the weaknesses in the
state’s evidence by directing the jury’s attention to inad-
equacies and omissions in the investigation, in particu-
lar Officers Topolski’s and Goncalves’ failure to consider
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Morais as a potential suspect, even though he was
identified as such by the police dispatcher, as well as
their failure to interview any of the witnesses who
approached them on the night in question outside the
club, claiming to have information about the assault.
Defense counsel asked the jury to find the defendant
not guilty on the basis of these investigative lapses
because they raised a reasonable doubt as to the trust-
worthiness of the victim’s identification of him as the
person who attacked her. We cannot conclude that a
properly instructed jury would not have done so.20

20 We agree with the defendant that the investigative inadequacy instruc-
tion upheld in Williams and Collins should be improved on to better convey,
as this court recently explained in Wright, that ‘‘[t]he inference that may
be drawn from an inadequate police investigation is that the evidence at
trial may be inadequate or unreliable because the police failed to conduct
the scientific tests or to pursue leads that a reasonable police investigation
would have conducted or investigated, and these tests or investigation rea-
sonably may have led to significant evidence of the defendant’s guilt or
innocence. A jury may find a reasonable doubt if [it] conclude[s] that the
investigation was careless, incomplete, or so focused on the defendant that
it ignored leads that may have suggested other culprits.’’ (Internal quotation
marks omitted.) State v. Wright, supra, 322 Conn. 283. Toward that end, we
encourage our trial courts going forward to utilize the following investigative
inadequacy instruction, which bears resemblance to the one utilized by the
Massachusetts courts: You have heard some testimony of witnesses and
arguments by counsel that the state did not (mention alleged investigative
failure: e.g., conduct certain scientific tests, follow standard procedure,
perform a thorough and impartial police investigation, etc.) in this case.
This is a factor that you may consider in deciding whether the state has
met its burden of proof in this case because the defendant may rely on
relevant deficiencies or lapses in the police investigation to raise reasonable
doubt. Specifically, you may consider whether (relevant police investigative
action) would normally be taken under the circumstances, whether, if (that/
those) action(s) (was/were) taken, (it/they) could reasonably have been
expected to lead to significant evidence of the defendant’s guilt or innocence,
and whether there are reasonable explanations for the omission of (that/
those) action(s). If you find that any omissions in the investigation were
significant and not reasonably explained, you may consider whether the
omissions tend to affect the quality, reliability, or credibility of the evidence
presented by the state to prove beyond a reasonable doubt that the defendant
is guilty of the count(s) with which (he/she) is charged. The ultimate issue
for you to decide, however, is whether the state, in light of all of the evidence
before you, has proved beyond a reasonable doubt that the defendant is guilty
of the count(s) with which (he/she) is charged. See, e.g., Criminal Model Jury
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Opinion

PER CURIAM. After this case was argued, defense
counsel notified this court that the defendant and appel-
lant, Robert Lee Graham, died while in the custody of
the Commissioner of Correction on January 8, 2021.
Defense counsel did not request any specific disposition
of this appeal as a result of the defendant’s death. Con-
sistent with the past practice of this court, therefore,
we dismiss the appeal as moot. E.g., State v. Bostwick,
251 Conn. 117, 118–19, 740 A.2d 381 (1999); State v.
Trantolo, 209 Conn. 169, 170, 549 A.2d 1074 (1988);
State v. Granata, 162 Conn. 653, 653, 289 A.2d 385
(1972); State v. Raffone, 161 Conn. 117, 120, 285 A.2d
323 (1971); see also Dove v. United States, 423 U.S. 325,
325, 96 S. Ct. 579, 46 L. Ed. 2d 531 (1976) (dismissing
petition for writ of certiorari as moot). We leave for
another day the question of whether the better course
of action in such cases, followed by the majority of
our sister courts, would be to vacate the judgment of
conviction and to remand with instructions to dismiss
the indictment ab initio. See, e.g., United States v. Mol-
lica, 849 F.2d 723, 725–26 (2d Cir. 1988) (vacating judg-
ment of conviction and dismissing indictment as to
deceased appellant); State v. Trantolo, supra, 174
(Healey, J., dissenting) (‘‘the great majority of courts
that have considered the problem have ruled that death
pending appellate review of a criminal conviction
abates not only the appeal but also the proceedings had
in the prosecution ab initio’’); J. Derrick, ‘‘Abatement
Effects of Accused’s Death Before Appellate Review of
Federal Criminal Conviction,’’ 80 A.L.R. Fed. 446, 448,
§ 2 (1986) (stating majority rule).

The appeal is dismissed.
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CASES ARGUED AND DETERMINED

IN THE

APPELLATE COURT

OF THE

STATE OF CONNECTICUT

IN RE KARTER F.*
(AC 44496)

Alvord, Clark and Sullivan, Js.

Syllabus

The respondent father appealed to this court from the judgment of the trial
court terminating his parental rights with respect to his minor child,
K. Held:

1. The respondent father could not prevail on his claim that the trial court
improperly found that the Department of Children and Families made
reasonable efforts to reunify him with K and that he was unable or
unwilling to benefit from such efforts.

a. The trial court’s finding that the department made reasonable efforts
to reunify the respondent father with K was supported by substantial
evidence and was not clearly erroneous: in light of the circumstances
created by the father, including his incarceration, this court could not
conclude that the department’s efforts were unreasonable; the depart-
ment provided the father with the opportunity to visit with K, which
he initially declined, and, once visits were requested, the department
consistently provided them, and the department encouraged the father

* In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.

Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2018); we decline to identify any party protected or sought to be protected
under a protective order or a restraining order that was issued or applied
for, or other through whom that party’s identity may be ascertained.

1
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to avail himself of services offered by his correctional facility; thus, the
department’s efforts were in line with efforts that this court has pre-
viously found to be reasonable.
b. The trial court properly found that the respondent father was unable
or unwilling to benefit from reunification services: the court recognized
that, due to the father’s incarceration, which this court has stated is a
relevant and appropriate factor for the trial court to consider, he would
be unavailable to K until his release, K was only four months old at the
time of the father’s incarceration and, even assuming that he was paroled
at the earliest possible release date, K would be a five year old child
who has no emotional connection to the father; the court made ample
relevant factual findings, including that the father’s incarceration ren-
dered him unable to benefit from reunification efforts, and findings
concerning the father’s unresolved mental and emotional issues, his
failure to take advantage of the opportunities that the department offered
to treat those issues, and his failure to bond with K during his incarcera-
tion.

2. The respondent father’s claim that the trial court incorrectly concluded
that he failed to rehabilitate pursuant to statute (§ 17a-112 (j) (3) (B)
(i)) was unavailing: although the father claimed that the court failed to
consider the COVID-19 pandemic and the resulting cessation of services
while he was incarcerated, he failed to acknowledge that the relevant
date for considering whether he failed to rehabilitate was the date on
which the petition for termination of parental rights was filed, which,
in the present case, was approximately seven months before the onset
of the COVID-19 pandemic; the father did not fully comply with the
court-ordered specific steps requiring him to complete available mental
health and intimate partner violence treatment and to visit K as often
as permitted by the department, and the trial court properly found that
the father’s failure to engage in services and to improve his parenting
skills called into question his ability to take responsibility as a parent
and supported the court’s finding that he puts his own needs before
those of K and, thus, the record did not support the belief that the father
could achieve a responsible role in K’s life within a reasonable period
of time.

3. The respondent father could not prevail on his claim that the trial court
improperly found that termination of his parental rights was in K’s
best interests: the court made findings pursuant to each of the factors
delineated by the applicable statute (§ 17a-112 (k)) and, although the
father claimed that he could still rehabilitate, the trial court correctly
determined that the father would not be able to assume a responsible
position in K’s life within a reasonable time; moreover, K’s interests in
stability and permanence outweighed the father’s interest in the care
and custody of K; furthermore, the father did not make progress in
addressing his issues as required by his specific steps, and K, who was
three years and nine months old at the time the court rendered judgment
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terminating the father’s parental rights, had lived with his half brother
in the same foster home since he was adjudicated neglected, he had
bonded with his foster parents, who hoped to adopt K, as well as with
the other children in the home, and expert testimony indicated that
removing K from the foster home would be not only disruptive, but trau-
matic.

Argued May 13—officially released August 24, 2021**

Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor child, brought to the Superior
Court in the judicial district of Fairfield, Juvenile Mat-
ters at Bridgeport, and transferred to the judicial district
of New Haven, Juvenile Matters; thereafter, the case
was tried to the court, Conway, J.; judgment denying
the respondent father’s motion to revoke commitment
and transfer guardianship and terminating the respon-
dents’ parental rights, from which the respondent father
appealed to this court. Affirmed.

David B. Rozwaski, assigned counsel, for the appel-
lant (respondent father).

Elizabeth Bannon, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, and Evan O’Roark, assistant attorney general, for
the appellee (petitioner).

Opinion

CLARK, J. The respondent father, Charles W. (respon-
dent), appeals from the judgment of the trial court ren-
dered in favor of the petitioner, the Commissioner of
Children and Families (commissioner), terminating his
parental rights with respect to his minor child, Karter

** August 24, 2021, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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F., pursuant to General Statutes § 17a-112 (j).1 On
appeal, the respondent claims that in terminating his
parental rights, the trial court improperly found that
(1) the department made reasonable efforts to reunify
him with his child and that he was unable or unwilling
to benefit from reunification services, (2) he had failed
to rehabilitate, and (3) it was in the best interests of
the child to terminate his parental rights. We disagree
with the respondent and, accordingly, affirm the judg-
ment of the trial court.

The following facts and procedural history are rele-
vant. The child was born in March, 2017. In June, 2017,
the respondent was arrested on charges of breach of
the peace in the second degree and assault in the third
degree after he allegedly punched the mother in the
face and spat on her, an incident for which the mother
obtained a protective order against him. In July, 2017,
the respondent again was arrested and charged with,
inter alia, assault in the first degree, risk of injury to a
child and carrying a pistol without a permit, in connec-
tion with an incident in which he allegedly shot a thir-
teen year old boy. His bond was set at $1 million and
he was incarcerated at the Northern Correctional Insti-
tution.

On September 21, 2017, the Department of Children
and Families (department) filed neglect petitions on
behalf of the minor child and his maternal half brother.
On October 10, 2017, the department invoked a ninety-
six hour administrative hold on behalf of the child, due
to the mother’s unaddressed mental health and intimate
partner violence issues, lack of stable housing, and the
respondent’s incarceration.2 The respondent was given

1 The court also terminated the parental rights of the respondent mother,
Le’eisha F. (mother), who consented to termination and is not a party to
this appeal. Because the mother is not participating in this appeal, we will
refer in this opinion to the respondent father as the respondent.

2 At that time, the child’s older maternal half brother also was removed
from the mother’s care. The mother and the half brother’s biological father
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specific steps to facilitate reunification, which were
approved and ordered by the court on October 13, 2017.
On that same date, an order of temporary custody was
filed and granted. The court held a hearing on October
20, 2017, to address the order of temporary custody.
On October 26, 2017, the respondent appeared and,
through appointed counsel, agreed to the order of tem-
porary custody. The respondent requested a paternity
test, which was ordered by the court. During the termi-
nation hearing, the court found that ‘‘[a]t a January 18,
2018 court hearing, the court and the parties reviewed
the results of the paternity test: there existed a 99.99
percent likelihood that [the respondent] was [the
child’s] father.’’ The respondent initially contested the
results of the court-ordered paternity test and requested
a contested paternity hearing, which the court sched-
uled. The respondent, however, elected not to proceed
with the hearing and acknowledged paternity, which
the court adjudicated on February 7, 2018.

Also in January, 2018, the child was adjudicated
neglected and committed to the care and custody of
the commissioner. Final specific steps were ordered
for the respondent at the January 18, 2018 hearing,
which required the respondent, inter alia, to engage in
counseling; cooperate with service providers of mental
health treatment, intimate partner violence treatment
and education, and parenting services as determined
appropriate by the department; attend and complete a
domestic violence program; avoid the criminal justice
system; and visit the child as often as permitted by the
department. A department social worker first contacted
the respondent in May, 2018. While he was incarcerated,
from September, 2018, to March, 2020, the respondent
engaged in monthly one hour supervised visits with

later consented to the termination of their parental rights as to the child’s
half brother.
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the child.3 Because the respondent was incarcerated,
limiting what services the department could provide to
him directly, the department encouraged the respon-
dent to utilize services and programs available through
the Department of Correction. Those services and pro-
grams were paused in 2020, when the COVID-19 pan-
demic rendered their provision no longer feasible.

On January 15, 2019, following a guilty plea and con-
viction of the criminal charges stemming from the inci-
dent in which the respondent shot a minor, the respon-
dent was sentenced to seven years in prison. He was
transferred from Northern Correctional Institution to
Cheshire Correctional Institution, where he became eli-
gible for a number of services and programs offered by
that facility.

Approximately seven months prior to the start of the
COVID-19 pandemic, on August 28, 2019, the commis-
sioner filed a petition to terminate the respondent’s
parental rights as to the child pursuant to § 17a-112 (j),
on the grounds that the child had been adjudicated
neglected and the respondent had (1) failed to achieve
sufficient personal rehabilitation and (2) lacked an
ongoing parent-child relationship. The commissioner
alleged that the department had made reasonable
efforts to reunify the child with the respondent, but the
respondent was unwilling or unable to benefit from the
department’s efforts because he had not engaged in
recommended mental health services or otherwise
addressed his issues, was incarcerated, and struggled to
engage appropriately with the child during supervised
visits, despite having received support and education.
The commissioner further alleged that termination of
the respondent’s parental rights was in the child’s best

3 The respondent did not visit with the child in December, 2019, because
the Department of Correction, for reasons not disclosed in the record, was
unable to make the respondent available.
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interests because the respondent had not engaged in
court-ordered treatment or recommended services, dis-
played little interest in the child during supervised vis-
its, and was serving a seven year prison sentence. The
commissioner alleged that the child was attached to
his foster parents, with whom he had lived, along with
his half brother, since October, 2017.

The commissioner appended a social study to the
termination petition pursuant to Practice Book § 35a-
9, which was admitted into evidence. The study stated
that the department encouraged the respondent to ‘‘par-
take in individual counseling services in May, 2018,’’
and referred the respondent ‘‘to Integrated Wellness for
individual therapy [and] employment assistance’’ and
‘‘mental health counseling with the Interface Center.’’
Despite these referrals, the study stated that, although
the respondent began participating in anger manage-
ment services on January 25, 2019, he ‘‘ha[d] not started
individual therapy at Cheshire Correctional [Institution]
. . . .’’ The respondent ‘‘ha[d] not participated in any
therapeutic services to date per his counselor’s report.’’
The respondent also ‘‘ha[d] not made efforts to utilize
the correctional [facility’s] books to educate himself on
the roles of a father and the importance of engagement
with [the child].’’ The court found that, although the
respondent engaged in anger management sessions,
prayer groups, and prison employment once he was
transferred to Cheshire Correctional Institution, he ‘‘has
yet to [engage] in meaningful and necessary mental
health treatment or [intimate partner violence] treat-
ment.’’

The study also stated that the respondent declined
to request visitation with the child until August, 2018.4

4 The only evidence of the reason for this delay is the department’s social
study, which states that the respondent had, at first, refused visits. At trial,
the respondent disputed this evidence, testifying that he had requested visits
in March, 2018. The court did not find that this testimony was credible,
stating in its decision that ‘‘[t]he evidence does not support [the respondent’s]
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When visits between the respondent and the child com-
menced in September, 2018, the respondent ‘‘struggle[d]
to engage with [the child] . . . [did] not speak to [the
child] during his visits and during times [the child was]
sad or crie[d], he [did] not attempt to nurture or console
him. [The respondent] display[ed] little to no interest
in [the child’s] well-being during supervised visits and
ha[d] limited physical contact with him. For example,
[he] . . . [vented] about his life while incarcerated and
[did] not ask for updates on [the child’s] developmental,
medical or social well-being.’’

The court conducted a termination trial remotely5 on
November 23 and 30, 2020. At trial, Inés Schroeder, a
clinical and forensic psychologist, testified that she had
performed a court-ordered psychological evaluation of
the respondent in January, 2020. Schroeder’s evaluation
report was admitted into evidence, and revealed that
the respondent struggles with anger, as evidenced by his
June, 2017 domestic violence arrest, and has difficulty
appreciating the needs of the child. When asked if the
respondent demonstrated an understanding as to why
the child was in foster care, Schroeder testified that
the respondent ‘‘felt that he had not done anything
wrong’’ and that the child was in the petitioner’s care
‘‘because [the mother] was unable to take care of him
. . . .’’ Schroeder also testified that she had observed
the child and the respondent together. Consistent with
the statements in the study, the child was silent for
most of the observed visit and ‘‘did not engage playfully

time line.’’ On appeal, the respondent does not challenge this factual determi-
nation.

5 Due to the COVID-19 pandemic, the Judicial Branch held remote hearings
using the Microsoft Teams platform. For more information, see State of
Connecticut, Judicial Branch, Connecticut Guide to Remote Hearings for
Attorneys and Self-Represented Parties (November 13, 2020), available at
https://jud.ct.gov/HomePDFs/ConnecticutGuideRemoteHearings.pdf (last
visited August 20, 2021) (‘‘Microsoft Teams is a collaborative meeting app
with video, audio, and screen sharing features’’).
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and actively until about the last ten minutes of the
interaction and he did so at a distance.’’ By contrast,
the child was ‘‘very animated . . . [and] . . . sought
physical affection voluntarily and spontaneously’’ when
he was with his foster parents. The department’s social
worker also testified that the respondent had not partic-
ipated in any mental health services while he was incar-
cerated and that he failed to engage with the child
during visits or display an emotional bond with him.

Following the trial, on December 3, 2020, the court
issued a memorandum of decision granting the petition
on the grounds that the respondent had failed to rehabil-
itate6 and that termination was in the child’s best inter-
ests. The court first found that the department had
made reasonable efforts to locate the respondent and
to reunify him with the child, but found that the respon-
dent was unable to benefit from those efforts. The court
set forth the following factual findings in support of that
determination. The respondent has been incarcerated
since July, 2017, when the child was four months old,
and his sentence runs until 2024, with the earliest possi-
ble release date in the fall of 2022. The department
provided the respondent with monthly supervised visits
with the child, but, due to the respondent’s paternity
challenge, those visits did not become possible until
February, 2018, when the respondent’s paternity was
adjudicated. The respondent did not request visits with
the child until six months later, in August, 2018. The
department began to provide visits in September, 2018.
After his sentencing in January, 2019, the respondent
engaged in anger management sessions, prayer groups,
and a work program. The court acknowledged that ‘‘the

6 The court ultimately found that the respondent had failed to rehabilitate.
It, therefore, did not reach the alternative ground alleged by the commis-
sioner, lack of an ongoing parent-child relationship. See, e.g., In re Shane
P., 58 Conn. App. 234, 242, 753 A.2d 409 (2000) (satisfaction of one statutory
ground under § 17a-112 (j) (3) is sufficient).
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services available to a respondent father housed in [a
correctional facility] [are] not as robust as community
based services,’’ but, nonetheless, found that the depart-
ment made reasonable efforts to reunify the respondent
with the child, given the monthly visits and referrals to
programs offered by Cheshire Correctional Institution.
The court also found that, regardless of the reduction
in correctional programs due to the COVID-19 pandemic
after the termination petition was filed, the respon-
dent’s protracted incarceration prevented reunifica-
tion.

The court next addressed the adjudicatory ground
of failure to rehabilitate. Reviewing the respondent’s
circumstances, the court determined that his ‘‘present
situation renders him incapable of being a meaningful
resource’’ for the child because his incarceration
extended to at least the fall of 2022. The child was four
months old when the respondent was incarcerated and,
even if the respondent were released on the earliest
possible release date, in the fall of 2022, the child would
then be five years old and have no emotional connection
to the respondent. Even on release, the respondent
would need to reintegrate into the community and
engage in ‘‘meaningful, beneficial, and direly needed
mental health treatment’’ before he could parent the
child. The court credited Schroeder’s report extensively
in support of this finding, quoting several of her observa-
tions. The court highlighted Schroeder’s observation
that the respondent struggles with depression and
exhibits ‘‘below average cognitive functioning’’ and a
‘‘limited grasp of social etiquette and expectations.’’
(Internal quotation marks omitted.) The respondent has
difficulty managing his feelings, as ‘‘[i]ntense anger
often yields highly volatile and aggressive actions
. . . .’’ (Internal quotation marks omitted.) Signifi-
cantly, the respondent disclosed to Schroeder, in dis-
cussing the June, 2017 domestic violence incident in
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which he punched the mother, that ‘‘I am very paranoid
and if someone gets close, I start swinging. It sets me
into this mood and [I] don’t see nothing but blackness.
I don’t recall what I do during the blackness period. I
have had that since I was a little kid.’’ (Internal quotation
marks omitted.) Schroeder opined that the respondent
‘‘struggles to consider his child’s needs above his own
[and] . . . has limited insight into his child’s psycho-
logical needs.’’ (Internal quotation marks omitted.) The
court, therefore, concluded that the petitioner had
proven the adjudicatory ground of failure to rehabilitate
under § 17a-112 (j) (3) (B) (i), namely, that the respon-
dent ‘‘failed to achieve such degree of personal rehabili-
tation as would encourage the belief that within a rea-
sonable time, considering the age and needs of the child,
[he] could assume a responsible position in the life of
the child . . . .’’ The court found that the respondent’s
‘‘requisite degree of parental rehabilitation . . . given
[the child’s] specific needs . . . is simply not foresee-
able in a reasonable period of time.’’

The court proceeded to the dispositional phase of
the proceedings, in which it addressed the best interests
of the child pursuant to § 17a-112 (k), and made the
findings required by that statute by clear and convincing
evidence. The court found that, from July, 2017, when
the respondent was arrested after shooting a minor, to
September, 2018, when visits between the child and the
respondent began, there was no contact between the
respondent and the child. From September, 2018 to
March, 2020, the respondent ‘‘was a once a month, one
hour presence in [the child’s] life,’’ because, due to
his incarceration, the department could only provide
monthly supervised prison visits. During these visits,
the respondent ‘‘squander[ed] his parenting time
. . . .’’

The court found that, while he was incarcerated, the
respondent showed no interest in involving himself in
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the child’s life, and his behavior was consistent with
Schroeder’s observations that he put his own needs
over those of the child. The court considered the
respondent’s behavior at visits, his lack of attempts to
connect with the child outside of visits apart from mail-
ing him one birthday card in 2020, and his paternity
challenge.7 The court also found that court-ordered spe-
cific steps had been in effect since October, 2017, but
the respondent had yet to engage in either mental health
or intimate partner violence treatment, which were nec-
essary for him to rehabilitate.

The court also discussed the child’s current place-
ment. It found that, in October, 2017, the department
placed the child and his half brother with the same
foster family, which plans to adopt both children. The
child, who remains in that placement, was three years
and nine months old at the time of the court’s judgment
terminating the respondent’s parental rights. The court
emphasized, pursuant to § 17a-112 (k) (4), the child’s
strong attachment to his foster family and psychological
home.8 It credited Schroeder’s testimony concerning
the child’s interactions, finding that ‘‘[b]oth brothers
have thrived . . . and a positive, nurturing and loving

7 In finding that the respondent put his own needs before those of the
child, the court also considered the respondent’s concurrent motion to
revoke commitment and transfer guardianship of the child from his foster
family to a nonrelative guardian. The respondent had previously expressed
a desire that the child and his half brother not be separated. The court
quoted the respondent’s explanation at trial that ‘‘I changed my mind, why
should I not be happy?’’ as indicative of the respondent’s sense of entitlement.
(Internal quotation marks omitted.) The court denied the respondent’s
motion in its decision. Although on his appeal form the respondent purports
to appeal that order, the respondent has not briefed this issue, and, therefore,
we decline to address it.

8 ‘‘[T]he court is statutorily required to address in writing the feelings and
emotional ties of the child with respect to . . . any person who has exer-
cised physical care, custody or control of the child for at least one year and
with whom the child has developed significant emotional ties.’’ (Internal
quotation marks omitted.) In re Joseph M., 158 Conn. App. 849, 870–71, 120
A.3d 1271 (2015).
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parent-child bond exists between both boys and their
foster parents.’’ The court found that the child also
enjoys a positive sibling bond with his foster parents’
three biological children. Disrupting that attachment,
as Schroeder opined, would ‘‘needlessly place [the
child] at risk of emotional and psychological upset or
harm.’’

Finally, the court found that it was not aware of ‘‘any
person, parent, agency or economic circumstance’’ that
had prevented the respondent from establishing or
maintaining a meaningful relationship with the child.
The court concluded, on the basis of clear and convinc-
ing evidence, that termination of the respondent’s
parental rights was in the best interests of the child.
This appeal followed.

I

The respondent first challenges the court’s findings,
made pursuant to § 17a-112 (j) (1), that the department
made reasonable efforts to reunify him with the child
and that he was unable or unwilling to benefit from
such efforts. We address these claims together.

Section 17a-112 (j) (1) provides in relevant part: ‘‘The
Superior Court . . . may grant a petition filed pursuant
to this section if it finds by clear and convincing evi-
dence that (1) the Department of Children and Families
has made reasonable efforts to locate the parent and
to reunify the child with the parent in accordance with
subsection (a) of section 17a-111b, unless the court
finds in this proceeding that the parent is unable or
unwilling to benefit from reunification efforts . . . .’’
(Emphasis added.) ‘‘Because the two clauses are sepa-
rated by the word ‘unless,’ this statute plainly is written
in the conjunctive. Accordingly, the department must
prove either that it has made reasonable efforts to
reunify or, alternatively, that the parent is unwilling or
unable to benefit from reunification efforts. Section



Page 16A CONNECTICUT LAW JOURNAL August 31, 2021

14 AUGUST, 2021 207 Conn. App. 1

In re Karter F.

17a-112 (j) clearly provides that the department is not
required to prove both circumstances. Rather, either
showing is sufficient to satisfy this statutory element.’’
(Emphasis in original.) In re Jorden R., 293 Conn. 539,
552–53, 979 A.2d 469 (2009).

‘‘[W]e . . . review the trial court’s decision . . .
with respect to whether the department made reason-
able efforts at reunification for evidentiary sufficiency.’’
(Internal quotation marks omitted.) In re Corey C., 198
Conn. App. 41, 59, 232 A.3d 1237, cert. denied, 335 Conn.
930, 236 A.3d 217 (2020). ‘‘[W]e review the trial court’s
subordinate factual findings for clear error.’’ (Internal
quotation marks omitted.) Id. Similarly, in reviewing a
trial court’s determination that a parent is unable to
benefit from reunification services, ‘‘we review the trial
court’s ultimate determination . . . for evidentiary suf-
ficiency, and review the subordinate factual findings
for clear error.’’ (Citation omitted.) In re Gabriella A.,
319 Conn. 775, 790, 127 A.3d 948 (2015).

A

The respondent first claims that the court’s finding
that the department made reasonable efforts to reunify
him with the child was clearly erroneous. He argues
that monthly visits and mere referrals to treatment are
not ‘‘reasonable’’ efforts and his incarceration does not
excuse the department from satisfying its obligation to
make reasonable efforts.9 We disagree.

9 The respondent also argues that the March, 2020 cessation of services
due to the COVID-19 pandemic is a factor that should be considered in his
favor, as well as his incarceration. The COVID-19 pandemic began after the
petition to terminate the respondent’s parental rights was filed in August,
2019, however, and this court has noted that Practice Book § 35a-7 provides
that the trial court generally ‘‘is limited to evidence of events preceding the
filing of the petition or the latest amendment’’ in the adjudicatory phase of
a termination proceeding.’’ (Internal quotation marks omitted.) In re Yolanda
V., 195 Conn. App. 334, 346, 224 A.3d 182 (2020). Moreover, despite the
cessation of in person services in March, 2020, the department provided
the respondent with services for more than one year prior to the COVID-
19 pandemic.
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‘‘The word reasonable is the linchpin on which the
department’s efforts in a particular set of circumstances
are to be adjudged, using the clear and convincing stan-
dard of proof. Neither the word reasonable nor the
word efforts is, however, defined by our legislature or
by the federal act from which the requirement was
drawn. . . . [R]easonable efforts means doing every-
thing reasonable, not everything possible.’’ (Emphasis
omitted; internal quotation marks omitted.) In re Hector
L., 53 Conn. App. 359, 371, 730 A.2d 106 (1999).

The respondent essentially argues that the depart-
ment should have gone to greater lengths on his behalf.
Specifically, the respondent claims that the department
could have provided ‘‘hands-on’’ teaching of parenting
skills by a professional, rather than the mere granting
of access to the prison library, or ‘‘additional services
which could be implemented, such as therapeutic visita-
tion, intensive family preservation, parent-child coun-
seling (which can only be implemented when the child
is in the home of the parent), as well as other services.’’
(Internal quotation marks omitted.) He also suggests
that the department ‘‘could at least have contracted
with an outside provider to facilitate visits and engage
[him] in parenting education at the same time . . . .’’
We disagree.

Merely arguing that the department could have done
more is not enough to overturn the trial court’s finding
that the department’s efforts were ‘‘reasonable’’ under
the circumstances. ‘‘[I]n light of the circumstances cre-
ated by the respondent’’; In re Anvahnay S., 128 Conn.
App. 186, 192, 16 A.3d 1244 (2011); we cannot conclude
that the department’s efforts were unreasonable. As
this court has stated, the reality is that ‘‘incarceration
imposes limitations on what the department and its
social workers can do and what services it can provide
for an incarcerated parent facing termination of his or
her parental rights.’’ In re Katia M., 124 Conn. App.
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650, 670, 6 A.3d 86, cert. denied, 299 Conn. 920, 10 A.3d
1051 (2010). The reasonableness of the department’s
efforts must be viewed in the context of these limita-
tions.

This court has previously concluded that similar
efforts by the department were reasonable for the pur-
poses of § 17a-112 (j) (1). In In re Hector L., supra, 53
Conn. App. 371–72, for instance, much like in the pres-
ent case, the department provided consistent visits with
the child and encouraged the respondent to take advan-
tage of parenting and substance abuse programs offered
by the Department of Correction. The respondent
claimed that ‘‘the department ‘could have done more’
to provide reunification services while he was incarcer-
ated.’’ Id., 371. This court disagreed, concluding that,
‘‘[a]lthough the respondent could not avail himself of
the programs normally available through the depart-
ment because of the restraints imposed by his incarcera-
tion, he is not excused from making use of available
programs offered by the [D]epartment of [C]orrec-
tion.’’10 Id., 372. See also, e.g., In re Kamal R., 142 Conn.
App. 66, 71, 62 A.3d 1177 (2013) (‘‘[w]hile the respondent
faults the department for not being more involved in
his programs while he was incarcerated, we note that
while he was in the custody of [the Commissioner of
Correction], the department was unable to offer him
services’’); cf. In re Jermaine S., 86 Conn. App. 819,
838–39, 863 A.2d 720 (department made reasonable
efforts when it recommended programs offered in
prison, communicated with respondent’s mother, and
brought child to correctional facility for two visits with

10 This court also noted that the respondent failed to identify ’’how such
services could have been offered while he was incarcerated.’’ (Emphasis
added.) In re Hector L., supra, 53 Conn. App. 371–72. Similarly, in the present
case, the respondent has not demonstrated that, in light of his incarceration,
the department could have provided the additional services he claims it
should have provided.
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respondent father), cert. denied, 273 Conn. 938, 875
A.2d 43 (2005).

In the present case, the record supported the court’s
determination that the department made reasonable
efforts to reunify the respondent with the child. The
department provided the respondent with the opportu-
nity to visit with the child, which the respondent initially
declined until finally requesting visits in August, 2018.
Once visits began in September, 2018, the department
provided them on a consistent basis. The respondent
was provided with final court-ordered specific steps in
January, 2018, and, as early as May, 2018, the depart-
ment encouraged him to avail himself of services and
programs offered by his correctional facility. In sum,
the respondent had the opportunity to pursue the thera-
peutic treatments offered by Cheshire Correctional
Institution from at least January 15, 2019, when he was
sentenced, onward.11 The department’s efforts to pro-
vide visits and to refer the respondent to resources
offered by the Department of Correction are in line
with efforts that this court has found reasonable in
other cases involving incarcerated parents. See, e.g., In
re Jermaine S., supra, 86 Conn. App. 838–39; In re
Hector L., supra, 53 Conn. App. 371. We, therefore,
conclude that the court’s finding that the department
made reasonable efforts to reunify the respondent with
the child was supported by substantial evidence in the
record and was not clearly erroneous.

B

The respondent also claims that the court improperly
found that he was unable or unwilling to benefit from

11 The department provided the respondent with initial court-ordered spe-
cific steps toward reunification on October 13, 2017, and final specific
steps on January 18, 2018. Those specific steps described services that the
respondent should have pursued, namely, mental health, parenting, and
intimate partner violence treatment, ‘‘all as allowed by [the Department of
Correction].’’ See, e.g., In re Kamal R., supra, 142 Conn. App. 71 (respondent
provided with specific steps).
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reunification services for his child because he is pres-
ently incarcerated. Relying on the rule that incarcera-
tion alone is not a sufficient ground for the termination
of one’s parental rights; see, e.g., In re Juvenile Appeal,
Docket No. 10155, 187 Conn. 431, 443, 446 A.2d 808
(1982); the respondent argues that the court’s decision
must be read to rest entirely on his incarceration. We
do not agree with the respondent’s characterization.

This court has stated, in the context of a parent’s
failure to rehabilitate, that although a parent’s incarcer-
ation cannot form the sole basis for a termination of
parental rights, it is a relevant and appropriate factor
for the court to consider. See In re Leilah W., 166
Conn. App. 48, 73, 141 A.3d 1000 (2016) (stating that
‘‘incarceration nonetheless may prove an obstacle to
reunification due to the parent’s unavailability’’ (inter-
nal quotation marks omitted)). That principle applies
with equal force to the determination of whether a
parent is unable or unwilling to benefit from reunifica-
tion efforts. In finding that the respondent’s ‘‘present
situation renders him incapable of being a meaningful
resource for [the child],’’ the court recognized the real-
ity that the respondent would be unavailable as a
resource for the child until at least the fall of 2022, if
not until his 2024 maximum release date. The child was
only four months old at the time of the respondent’s
incarceration and, even assuming that the respondent
was paroled at the earliest possible release date, during
the fall of 2022, the child would ‘‘then be a five year
old boy who has no emotional connection or comfort
level’’ with the respondent. These circumstances cannot
be ignored.

Although the court’s analysis of this prong is brief
and states, perhaps inartfully, that the respondent’s
‘‘protracted incarceration . . . renders him unable to
benefit from reunification efforts,’’ we do not construe
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this analysis to mean that the mere fact of the respon-
dent’s incarceration was the sole basis for the court’s
finding that he was unable to benefit from the depart-
ment’s efforts. Our review of the court’s memorandum
of decision and the record reveals that the court made
ample relevant factual findings concerning the respon-
dent’s unresolved mental and emotional issues and his
failure to take advantage of the opportunities that the
department offered him to treat those issues or to bond
with the child during his incarceration. Specifically, the
court found that the respondent did not complete the
therapeutic treatment required by his specific steps. He
does not challenge the court’s finding that, as of the
time of trial, he had not done so, nor does he even
attempt to explain his failure to comply with that spe-
cific step. The respondent points only to his participa-
tion in other programs and services. Although he ‘‘par-
ticipated’’ in supervised visits, the court credited the
department social worker’s observation that, when
afforded the opportunity to visit with the child, the
respondent did ‘‘not attempt to interact with [the child]
at all.’’ (Internal quotation marks omitted.) Moreover,
visits were delayed for almost one year due to the
respondent’s conduct. He challenged paternity, even
when biological testing determined that he was the
child’s father, delaying the possibility of visits until Feb-
ruary, 2018. He then declined to request visits until
August, 2018. The respondent has not demonstrated
that any of these findings were clearly erroneous.
Although the court made these findings in the context of
its disposition of the respondent’s failure to rehabilitate,
they also support its determination that the respondent
was unable or unwilling to benefit from the depart-
ment’s reunification efforts. Reading its decision as a
whole; see, e.g., In re November H., 202 Conn. App.
106, 118, 243 A.3d 839 (2020) (appellate court reads
memorandum of decision in context as whole); we con-
clude that the court’s finding that the respondent was
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unable or unwilling to benefit from the department’s
reunification efforts was not clearly erroneous.

II

The respondent also claims that the court improperly
found that he failed to rehabilitate pursuant to § 17a-
112 (j) (3) (B) (i).12 We do not agree.

‘‘A hearing on a petition to terminate parental rights
consists of two phases, adjudication and disposition.
. . . In the adjudicatory phase, the trial court deter-
mines whether one of the statutory grounds for termina-
tion of parental rights [under . . . § 17a-112 (j)] exists
by clear and convincing evidence. If the trial court deter-
mines that a statutory ground for termination exists, it
proceeds to the dispositional phase.’’ (Internal quota-
tion marks omitted.) In re Jacob M., 204 Conn. App.
763, 777, A.3d , cert. denied, 337 Conn. 909, 253
A.3d 43 (2021), and cert. denied, 337 Conn. 909, 253
A.3d 44 (2021).

‘‘Section 17a-112 (j) (3) (B) requires the court to find
by clear and convincing evidence that . . . the parent
of [the] child has been provided specific steps to take
to facilitate the return of the child to the parent . . .
and has failed to achieve such degree of personal reha-
bilitation as would encourage the belief that within a
reasonable time, considering the age and needs of the
child, such parent could assume a responsible position

12 General Statutes § 17a-112 (j) provides in relevant part: ‘‘The Superior
Court . . . may grant a petition filed pursuant to this section if it finds by
clear and convincing evidence that . . . (3) . . . (B) the child (i) has been
found by the Superior Court . . . to have been neglected, abused or uncared
for in a prior proceeding . . . and the parent of such child has been provided
specific steps to take to facilitate the return of the child to the parent . . .
and has failed to achieve such degree of personal rehabilitation as would
encourage the belief that within a reasonable time, considering the age and
needs of the child, such parent could assume a responsible position in the
life of the child . . . .’’
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in the life of the child . . . .’’ (Internal quotation marks
omitted.) In re Corey C., supra, 198 Conn. App. 66–67.

‘‘Personal rehabilitation as used in the statute refers
to the restoration of a parent to his or her former con-
structive and useful role as a parent. . . . [Section 17a-
112] requires the trial court to analyze the [parent’s]
rehabilitative status as it relates to the needs of the
particular child, and further, that such rehabilitation
must be foreseeable within a reasonable time.’’ (Internal
quotation marks omitted.) In re Damian G., 178 Conn.
App. 220, 237, 174 A.3d 232 (2017), cert. denied, 328
Conn. 902, 177 A.3d 563 (2018).

‘‘[A] conclusion of failure to rehabilitate is drawn
from both the trial court’s factual findings and from its
weighing of the facts . . . . Accordingly . . . the
appropriate standard of review is one of evidentiary
sufficiency, that is, whether the trial court could have
reasonably concluded, upon the facts established and
the reasonable inferences drawn therefrom, that the
cumulative effect of the evidence was sufficient to jus-
tify its [ultimate conclusion]. . . . When applying this
standard, we construe the evidence in a manner most
favorable to sustaining the judgment of the trial court.
. . . We will not disturb the court’s subordinate factual
findings unless they are clearly erroneous.’’ (Internal
quotation marks omitted.) Id.

The essence of the respondent’s claim is that the trial
court improperly concluded that he failed to rehabilitate
because it failed to consider the degree to which the
COVID-19 pandemic and his incarceration affected him.
In his brief to this court, he argues that ‘‘we cannot
apply the same standard to [him] in this case . . . when
he has not been in a position to receive and engage in
service[s] due to circumstances beyond his control,
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such as the COVID-19 pandemic safety issues.’’13 As a
result, he claims that the court should have afforded
him with further opportunities to engage with resources
provided through the department in order to demon-
strate that he can rehabilitate. We do not agree.

Although the respondent argues that the court failed
to consider the COVID-19 pandemic and the resulting
cessation of services, he fails to acknowledge that the
relevant date for considering whether he failed to reha-
bilitate is the date on which the termination of parental
rights petition was filed, which in this case was in
August, 2019, approximately seven months before the
onset of the COVID-19 pandemic in March, 2020. See
footnote 9 of this opinion. Although a court ‘‘may rely
on events occurring after the date of the filing of the
petition to terminate parental rights when considering
the issue of whether the degree of rehabilitation is suffi-
cient to foresee that the parent may resume a useful role
in the child’s life within a reasonable time’’; (emphasis
in original; internal quotation marks omitted) In re Jen-
nifer W., 75 Conn. App. 485, 495, 816 A.2d 697, cert.
denied, 263 Conn. 917, 821 A.2d 770 (2003); it is not
required to do so.

As discussed in part I B of this opinion, the respon-
dent was provided with final specific steps in January,
2018. He did not fully comply with these specific steps,
which required him to complete available mental health
and intimate partner violence treatment and to visit the
child as often as permitted by the department, despite
having approximately one and one-half years to do so.
Moreover, the respondent appears to concede that he
has not fully rehabilitated. In his brief, he admits that

13 The respondent also appears to argue that the services available to him
were insufficient for him to fully rehabilitate. Because we conclude in part
I A of this opinion that the department’s efforts were reasonable, this aspect
of the respondent’s claim is not persuasive and we do not address it further
in this part of the opinion.
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‘‘there is no doubt that there were a number of issues
that [he] has to deal with in order to reunify with [the
child].’’ The record supports that concession and the trial
court’s finding that he will not do so within a reasonable
amount of time.

As the trial court correctly found, the respondent’s
failure to engage in the rehabilitative services available
to him and to work to improve his parenting skills calls
into question his ability to take responsibility as a parent
and supports the court’s finding that he puts his own
needs before those of the child. See In re Mariah S.,
61 Conn. App. 248, 266, 763 A.2d 71 (2000) (respondent
mother who consistently put her own needs before
those of child and did not take visitation and counseling
obligations seriously or develop parenting skills failed
to rehabilitate), cert. denied, 255 Conn. 934, 767 A.2d
104 (2001); In re Amy H., 56 Conn. App. 55, 60, 742
A.2d 372 (1999) (respondent father who did not take
advantage of visits or rehabilitative programs failed to
rehabilitate). The court’s finding relative to the respon-
dent’s lack of engagement and failure to take responsi-
bility also finds support in Schroeder’s report, which
noted that the respondent blames the mother and does
not recognize his own role in the child’s removal from
the home. The record simply does not support the belief
that the respondent could achieve a responsible role
in the life of the child within a reasonable period of time.

The question for the court was whether the respon-
dent could rehabilitate in a reasonable period of time.
See In re Damian G., supra, 178 Conn. App. 237. The
court stated that ‘‘it will take [the respondent] months,
possibly years, to successfully reintegrate himself into
the community, and to engage in meaningful, beneficial
and direly needed mental health treatment. He would
need to exhibit a sustained period of abstinen[ce] from
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criminal and violent behaviors.’’ The record demon-
strates that the respondent has yet to seek said treat-
ment. His anger issues remain as delineated in Schroed-
er’s evaluation, which states that the respondent
admitted that he sometimes blacks out in rage. The
result, as the court concluded, is that he is ‘‘incapable
of being a meaningful resource for [the child]’’ for the
foreseeable future. The record supports the court’s find-
ing that the respondent’s behavioral issues prevent him
from assuming the role of a responsible parent in a
reasonable time frame.

As a result, we conclude that the court’s finding that
the respondent failed to rehabilitate was not clearly
erroneous. There was sufficient evidence in the record
to support the court’s findings and we are not left with
a definite and firm conviction that a mistake was made.

III

The respondent next claims that the court improperly
found that termination of his parental rights was in the
child’s best interests. We disagree.

We set forth the applicable law regarding the disposi-
tional phase of a termination of parental rights hearing.
‘‘It is well settled that we will overturn the trial court’s
decision that the termination of parental rights is in the
best interest of the [child] only if the court’s findings
are clearly erroneous. . . . The best interests of the
child include the child’s interests in sustained growth,
development, well-being, and continuity and stability
of [his or her] environment. . . . In the dispositional
phase of a termination of parental rights hearing, the
trial court must determine whether it is established by
clear and convincing evidence that the continuation of
the respondent’s parental rights is not in the best inter-
est of the child. In arriving at this decision, the court
is mandated to consider and make written findings
regarding seven factors delineated in [§ 17a-112 (k)].



Page 27ACONNECTICUT LAW JOURNALAugust 31, 2021

207 Conn. App. 1 AUGUST, 2021 25

In re Karter F.

. . . The seven factors serve simply as guidelines for
the court and are not statutory prerequisites that need
to be proven before termination can be ordered. . . .
There is no requirement that each factor be proven
by clear and convincing evidence.’’ (Internal quotation
marks omitted.) In re Alison M., 127 Conn. App. 197,
211, 15 A.3d 194 (2011).

‘‘[T]he balancing of interests in a case involving termi-
nation of parental rights is a delicate task and, when
supporting evidence is not lacking, the trial court’s ulti-
mate determination as to a child’s best interest is enti-
tled to the utmost deference. . . . [A]lthough a trial
court shall consider and make written findings regard-
ing the factors enumerated in § 17a-112 (k), a trial
court’s determination of the best interests of a child
will not be overturned on the basis of one factor if
that determination is otherwise factually supported and
legally sound.’’ (Internal quotation marks omitted.) In
re Nevaeh W., 317 Conn. 723, 740, 120 A.3d 1177 (2015).

In the present case, the court made findings pursuant
to each of the seven § 17a-112 (k) factors14 before find-
ing, by clear and convincing evidence, that termination

14 General Statutes § 17a-112 (k) provides: ‘‘Except in the case where
termination of parental rights is based on consent, in determining whether
to terminate parental rights under this section, the court shall consider and
shall make written findings regarding: (1) The timeliness, nature and extent
of services offered, provided and made available to the parent and the child
by an agency to facilitate the reunion of the child with the parent; (2)
whether the Department of Children and Families has made reasonable
efforts to reunite the family pursuant to the federal Adoption and Safe
Families Act of 1997, as amended from time to time; (3) the terms of any
applicable court order entered into and agreed upon by any individual or
agency and the parent, and the extent to which all parties have fulfilled
their obligations under such order; (4) the feelings and emotional ties of
the child with respect to the child’s parents, any guardian of such child’s
person and any person who has exercised physical care, custody or control
of the child for at least one year and with whom the child has developed
significant emotional ties; (5) the age of the child; (6) the efforts the parent
has made to adjust such parent’s circumstances, conduct, or conditions to
make it in the best interest of the child to return such child home in the
foreseeable future, including, but not limited to, (A) the extent to which
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of the respondent’s parental rights was in the best inter-
ests of the child. The substance of the respondent’s
claim on appeal concerns his rehabilitation; he claims
that it is not in the child’s best interests to be separated
from his biological father because the respondent can
still rehabilitate. This claim lacks merit because, for the
reasons set forth in part II of this opinion, the court’s
determination that the respondent will not be able to
assume a responsible position in the child’s life within
a reasonable time was not clearly erroneous and was
supported by substantial evidence. Additionally, the
child’s interests in stability and permanence in this case
outweigh the respondent’s interest in the care and cus-
tody of his child.

The respondent also fails to recognize that, in the
dispositional stage, the emphasis ‘‘appropriately shifts
from the conduct of the parent to the best interest of
the child . . . [t]he best interests of the child include
the child’s interests in sustained growth, development,
well-being, and continuity and stability of [his or her]
environment.’’ (Internal quotation marks omitted.) In
re Alison M., supra, 127 Conn. App. 211. To the extent
that the parent’s conduct is relevant, ‘‘the proper focus
is on the ability of the biological parent and how that
ability or limitation of ability relates to the best interest
of the child . . . .’’ In re Paul M., 154 Conn. App. 488,
505, 107 A.3d 552 (2014).

Notwithstanding the department’s provision of super-
vised visits and referrals to services, the respondent

the parent has maintained contact with the child as part of an effort to
reunite the child with the parent, provided the court may give weight to
incidental visitations, communications or contributions, and (B) the mainte-
nance of regular contact or communication with the guardian or other
custodian of the child; and (7) the extent to which a parent has been
prevented from maintaining a meaningful relationship with the child by
the unreasonable act or conduct of the other parent of the child, or the
unreasonable act of any other person or by the economic circumstances of
the parent.’’
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did not make progress in addressing his issues as
required by his specific steps. He claims that he did not
have enough time with the child to develop a relation-
ship, but the record contains evidence that he delayed
initiating visits with the child and then ‘‘squander[ed]’’
his time with the child when visits occurred. The
respondent also made little, if any, effort to stay
informed about the child’s life outside of the monthly
visits. The department’s social worker testified that the
respondent did not exhibit a bond with the child.

The now four year old child has lived with his mater-
nal half brother in the same foster home since October,
2017, where he has resided since he was approximately
four months old. At the time of the court’s judgment,
the child was three years and nine months old. He has
a bond with his foster parents and looks to them for
support. He also has a positive relationship with the
other children in the home. The foster parents plan to
adopt him, thereby affording him long-term stability.
Expert testimony in the record indicates that removing
the child from the foster home would be not only disrup-
tive, but traumatic. Moreover, the respondent is not
expected to be released from incarceration until late
2022, at the very earliest; if released at that point, he
would remain subject to parole. Even then, the court
found that it would take months, if not years, for the
respondent to find suitable housing and employment,
reintegrate into the community, and engage in neces-
sary mental health treatment.

The child needs a permanent and stable environment,
which his foster family currently offers and which the
respondent cannot provide within the foreseeable
future. The court’s findings concerning the child’s
attachment to his foster home stand in sharp contrast
to its findings concerning the respondent’s unavailabil-
ity and lack of attachment to the child. See, e.g., In re
Davonta V., 98 Conn. App. 42, 49–50, 907 A.2d 126 (2006)
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(contrasting respondent mother’s ‘‘serious and long-
term history of instability’’ and absences from child’s
life with stability of child’s foster home), aff’d, 285 Conn.
483, 940 A.2d 733 (2008). ‘‘Children cannot wait for
years for a determination that they should be returned
to their natural parents [or] placed permanently in an
adoptive home . . . . The delays that are annoying and
frustrating to adults . . . can permanently damage
children and their families . . . .’’ (Internal quotation
marks omitted.) Pamela B. v. Ment, 244 Conn. 296, 314,
709 A.2d 1089 (1998). Given the child’s young age and
need for stability and permanence, we conclude that
the record supports the court’s finding that termination
of the respondent’s parental rights is in the child’s best
interests.

The judgment is affirmed.

In this opinion the other judges concurred.

CAROLYN COLEMAN v. MARTIN BEMBRIDGE
(AC 42669)

Alvord, Moll and Cradle, Js.

Syllabus

The plaintiff appealed to this court from the judgment of the trial court
dissolving her marriage to the defendant. The trial court ordered that
the parties’ minor child would maintain a primary residence with the
plaintiff in Connecticut until the child’s second birthday. At that time,
the child’s residence would begin to alternate, so that he would spend
one half of each year with the plaintiff and one half with the defendant,
who lived in Saskatchewan, Canada. In the event that the parties were
unable to agree on a custody schedule, the trial court ordered that the
child would spend two months at a time with each party. The trial court
further ordered that, following the child’s fifth or sixth birthday, he
would be enrolled in a full-time academic program in Connecticut and
would again maintain a primary residence with the plaintiff. Held:

1. The trial court’s physical custody orders did not modify the physical
custody of the child prospectively and were not improper: the substance
of the trial court’s orders reflected that it intended the parties to maintain
joint physical custody of the child at all times; moreover, the trial court’s
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order requiring changes to the child’s residence did not alter the nature
of the joint physical custody award and, accordingly, did not require
future modifications to the child’s physical custody.

2. The plaintiff could not prevail on her claim that, to the extent the trial
court awarded the parties joint physical custody, it lacked the statutory
authority to do so and deprived the plaintiff of her due process rights:
the trial court had the authority to award the parties joint physical
custody notwithstanding that both parties sought only sole physical
custody, as the applicable statute (§ 46b-56a) restricted the court’s
authority to award joint legal custody, not joint physical custody; more-
over, the plaintiff failed to demonstrate that she lacked fair notice and
a reasonable opportunity to be heard with respect to the trial court’s
award of joint physical custody, as she had requested broad relief and
had the opportunity at trial to testify, to elicit testimony from a family
relations counselor, to cross-examine the defendant, and to offer exhibits
into evidence; accordingly, the trial court did not infringe on her due
process rights.

3. The trial court did not abuse its discretion in entering the physical custody
orders: the findings on which the orders were predicated, including the
trial court’s determination that the plaintiff was unlikely to foster a
relationship between the defendant and the child without court orders,
were based on substantial evidence; moreover, the physical custody
orders did not hinder the plaintiff’s ability to exercise the decision-
making authority granted to her with respect to the legal custody orders;
furthermore, the trial court determined that the physical custody orders
it constructed were in the child’s best interest in light of the child’s
young age and the large geographical distance between the parties’
residences.

Argued May 20—officially released August 31, 2021

Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of New Haven and tried to the court, K. Murphy, J.;
judgment dissolving the marriage and granting certain
other relief, from which the plaintiff appealed to this
court. Affirmed.

Sarah E. Murray, for the appellant (plaintiff).

Campbell D. Barrett, with whom was Johanna S.
Katz, for the appellee (defendant).
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Opinion

MOLL, J. In this dissolution matter, the plaintiff, Car-
olyn Coleman, appeals from the judgment of dissolution
rendered by the trial court insofar as the court entered
orders regarding the physical custody of the parties’
minor child. On appeal, the plaintiff claims that (1) the
court improperly modified the child’s physical custody
prospectively, (2) to the extent that it awarded the par-
ties joint physical custody, the court (a) acted beyond
its statutory authority and (b) violated the plaintiff’s
due process rights when neither she nor the defendant,
Martin Bembridge, requested joint physical custody,
and (3) the court abused its discretion in entering physi-
cal custody orders that were (a) predicated on inconsis-
tent factual findings, (b) incompatible with the court’s
legal custody orders, and (c) not in the child’s best
interests. We disagree and, accordingly, affirm the judg-
ment of the trial court.

The following facts, as found by the trial court, and
procedural history are relevant to our resolution of
this appeal. ‘‘The parties met through the social media
website Twitter in April, 2015. After speaking on the
phone, the couple eventually physically met in May,
2015. The plaintiff was living in Meriden . . . and the
defendant lived in Saskatchewan, Canada. Shortly
thereafter, in July, 2015, the defendant proposed mar-
riage and the plaintiff accepted.

‘‘The parties were married in Portland . . . on Octo-
ber 8, 2016. Following the date of their marriage, the
two lived apart with the plaintiff continuing to live in
Connecticut and the defendant continuing to live in
Saskatchewan. They physically met on a few occasions
before the plaintiff relocated on July 28, 2017, to Sas-
katchewan to live with the defendant. The parties’ child
was conceived approximately the first or second day
after [the plaintiff] arrived in Canada. By the end of
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August, 2017, the plaintiff discovered that she was preg-
nant. In the middle of September, [2017], the plaintiff
informed the defendant that she did not find him attrac-
tive, did not love him, and wanted to end the marriage.
By October 18, 2017, the plaintiff moved back to Con-
necticut and has resided in Meriden . . . in her father’s
house since that time. The parties’ son . . . was born
[in April, 2018].’’

In February, 2018, the plaintiff commenced the pres-
ent dissolution action. On May 8, 2018, following the
birth of the parties’ son, the plaintiff filed an amended
complaint in which she requested sole legal custody
and that the child’s primary residence remain with her.
Additionally, in the amended complaint, the plaintiff
requested as relief ‘‘anything else the court deems fair.’’

The matter was tried to the trial court, K. Murphy,
J., over the course of three days in January, 2019. Prior
to trial, each party submitted proposed orders. In her
proposed orders, the plaintiff requested in relevant part
(1) sole custody and (2) ‘‘[a]ll such other and further
relief both in law and in equity to which the court deems
appropriate.’’ In his proposed orders, the defendant
requested in relevant part joint legal custody and that
the child’s primary residence be with him, with the
plaintiff enjoying ‘‘reasonable and liberal parenting
time . . . .’’

On February 15, 2019, the court issued a memoran-
dum of decision dissolving the parties’ marriage. As to
custody, the court stated that ‘‘[w]eighing all of the
evidence and balancing the interests of the parties has
been difficult in this situation. The court’s primary
objective is the best interest of the parties’ son . . . .’’
The court continued in relevant part: ‘‘The court is
awarding joint custody to both parties. Primary resi-
dence of the child initially shall be with the [plaintiff].
Throughout the child’s life the parties are directed to
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discuss and work together in order to obtain agreement
in regard to all major decisions, which includes deci-
sions relating to health care and education. If after
discussion and providing full information regarding the
decision at issue the parties have not reached agree-
ment, [the plaintiff] will have final decision-making
authority. All other decisions of a ‘nonmajor’ nature
shall be made by the parent with whom the child is
residing at the time. If that decision involves an emer-
gency health decision involving the child, the deciding
parent should inform the other parent immediately but
in the very most within twenty-four hours of being
aware of the emergency.’’

With respect to the child’s physical residence, the
court ordered as follows. Prior to the child’s second
birthday, his primary physical residence will be with
the plaintiff, subject to the defendant having one week
of unsupervised visitation each month in Connecticut.
On the child’s second birthday, the child’s physical resi-
dence will begin to alternate between the parties. This
arrangement will continue either until the start of the
academic school year following the child’s fifth birthday
or, if he is not ready to enroll in a full-time academic
program at that time, until the start of the academic
school year following the child’s sixth birthday. The
parties are to agree in writing on a schedule that ‘‘will
approximately allow the equal custody of the child by
both parties for the three to four plus years’’ leading
up to the child’s enrollment in school, but, if the parties
cannot reach an agreement, then the parties are to abide
by a default schedule created by the court pursuant to
which, beginning on May 1, 2020, the child’s physical
residence alternates between the parties approximately
every two months. On the child’s enrollment in school
following either his fifth or sixth birthday, his primary
physical residence will revert back to the plaintiff, with
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the defendant having one week of unsupervised visita-
tion each month; during such visitation the defendant
will be responsible for ensuring that the child attends
school. Additionally, ‘‘[f]ollowing the commencement
of full-time school when the child has a week or more
off during the school year, [the defendant] will be enti-
tled to one week of uninterrupted parenting time during
the school year and one week of uninterrupted parent-
ing time during the Christmas break with the child at
whatever location is convenient for [the defendant] and
the child. During the summer break, the [defendant] is
entitled to approximately two-thirds of that time when
the child will physically reside with the [defendant].
[The plaintiff] will be entitled to approximately one-
third of that summer break time.’’ The court further
ordered that each party will be allowed two thirty
minute virtual visits per week when physically away
from the child.1 This appeal followed.2 Additional facts
and procedural history will be set forth as necessary.

Before turning to the plaintiff’s claims, ‘‘we set forth
our standard of review. [T]he standard of review in
family matters is well settled. An appellate court will
not disturb a trial court’s orders in domestic relations
cases unless the court has abused its discretion or it
is found that it could not reasonably conclude as it did,
based on the facts presented. . . . In determining
whether a trial court has abused its broad discretion in
domestic relations matters, we allow every reasonable
presumption in favor of the correctness of its action.

1 The court entered other orders in dissolving the parties’ marriage, none
of which is at issue on appeal.

2 On April 15, 2019, pursuant to Practice Book § 61-12, the plaintiff filed
with the trial court a motion for a discretionary stay of the custody orders
during the pendency of this appeal, which the court denied on June 19,
2019. On July 1, 2019, pursuant to Practice Book §§ 61-14 and 66-6, the
plaintiff filed with this court a motion for review of the denial of her motion
for a discretionary stay. On July 24, 2019, this court granted the motion for
review but denied the relief requested therein.
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. . . Appellate review of a trial court’s findings of fact
is governed by the clearly erroneous standard of review.
. . . A finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.
. . . Our deferential standard of review, however, does
not extend to the court’s interpretation of and applica-
tion of the law to the facts. It is axiomatic that a matter
of law is entitled to plenary review on appeal.’’ (Citation
omitted; footnote omitted; internal quotation marks
omitted.) Princess Q. H. v. Robert H., 150 Conn. App.
105, 111–12, 89 A.3d 896 (2014).

I

The plaintiff first claims that the trial court’s physical
custody orders3 are improper because they modify the
physical custody of the child prospectively. Specifically,
the plaintiff contends that the physical custody orders
‘‘provide for automatic wholesale changes based solely
upon the child’s age’’ without real time determinations
of the child’s best interests. The defendant argues that
the physical custody orders do not result in prospective
modifications of custody but, rather, create a permissi-
ble ‘‘tiered custodial plan’’ based on the present best
interests of the child. We agree with the defendant.

As we previously set forth in this opinion, ‘‘[o]ur defer-
ential standard of review [in domestic relations cases]
. . . does not extend to the court’s interpretation of
and application of the law to the facts. It is axiomatic
that a matter of law is entitled to plenary review on
appeal. . . . Moreover, [t]he construction of [an order
or] judgment is a question of law for the court . . .
[and] our review . . . is plenary. As a general rule,

3 The plaintiff limits her claims on appeal to the court’s physical custody
orders. She does not challenge the court’s award of joint legal custody.
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[orders and] judgments are to be construed in the same
fashion as other written instruments. . . . The deter-
minative factor is the intention of the court as gathered
from all parts of the [order or] judgment.’’ (Citation
omitted; internal quotation marks omitted.) Marshall v.
Marshall, 200 Conn. App. 688, 717, 241 A.3d 189 (2020).

Our precedent instructs that a trial court may not
prospectively modify a custody order because, when
contemplating whether to modify custody, a court must
consider the real time best interests of the child. In
Guss v. Guss, 1 Conn. App. 356, 472 A.2d 790 (1984), in
dissolving the parties’ marriage, the trial court awarded
sole custody of the parties’ two minor children to the
defendant, subject to the plaintiff’s rights to visitation.
Id., 357–58. Thereafter, the parties executed a postjudg-
ment stipulation agreeing to modify the terms of the
dissolution judgment, inter alia, to provide that it was
in the best interests of the children for the plaintiff to
be automatically awarded sole custody in the event that
the defendant removed the children from Connecticut.
Id., 358. The court approved the stipulation and modi-
fied the dissolution judgment in accordance therewith.
Id. Subsequently, the defendant moved to California
with the children. Id. After being notified by the plaintiff
of the defendant’s relocation, the court, without holding
a hearing to determine the children’s best interests,
issued an order transferring sole custody to the plaintiff.
Id., 358–59.

On appeal, this court set aside the custody modifica-
tion order. Id., 360–61, 363. This court observed that
‘‘[u]nder [General Statutes § 46b-56 (b)], it is clear that
the [trial] court must resolve the issue of custody in
the best interests of the child. . . . When, as in this
case, the court is called upon to apply an agreement
deciding custody, the dispositive consideration still
remains the child’s best interests.’’ (Citation omitted;
footnote omitted.) Id., 360. This court concluded that
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‘‘[t]here was no determination, other than at the time
the judgment of dissolution was modified in accordance
with the stipulation, that enforcement of the agreement
would serve the best interests of the children. A child’s
best interests, however, cannot be prospectively deter-
mined. Before transferring custody to the plaintiff, the
[trial] court was bound to consider the child[ren’s] pres-
ent best interests and not what would have been in
[their] best interests at some previous time.’’ (Emphasis
in original; internal quotation marks omitted.) Id., 360–
61.

In Emerick v. Emerick, 5 Conn. App. 649, 502 A.2d
933 (1985), cert. dismissed, 200 Conn. 804, 510 A.2d
192 (1986), the trial court, in rendering a dissolution
judgment, ordered that the plaintiff would have ‘‘interim
custody’’ of the parties’ minor child and that, on the
satisfaction of certain conditions, the parties would be
awarded joint custody approximately one and one-half
years after the dissolution judgment. Id., 652. In addi-
tion, the court ordered that ‘‘ ‘[i]n the event of . . . a
[permanent] removal [of the child from Connecticut by
either party], custody, without further order . . . shall
vest immediately and solely in the remaining parent.’ ’’
Id., 652–53, 653 n.3. On appeal from the dissolution
judgment, this court, citing Guss, concluded that the
trial court’s order providing for the automatic shifting of
custody was improper, reasoning that ‘‘[t]he paramount
concern in awarding custody is the best interest of the
child. . . . A child’s best interests, however, cannot be
prospectively determined. . . . The judicial hands of
a future court cannot be bound by an earlier court’s
determination that the best interests of a child as to
custody remain constant. A transfer of custody cannot
be automatically accomplished upon the happening of
a future event, in this case, removal of the child from
Connecticut.’’ (Citations omitted; internal quotation
marks omitted.) Id., 659.
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The plaintiff contends that the court violated the prin-
ciples enunciated in Guss and Emerick4 by ordering
that physical custody of the parties’ child automatically
changes, without real time determinations of the child’s
best interests, (1) following the child’s second birthday,
when primary residence with the plaintiff changes to
an alternating residences arrangement, and (2) follow-
ing the child’s fifth or sixth birthday, depending on his
capability to enter a full-time academic program, when
the alternating residences arrangement returns to pri-
mary residence with the plaintiff. The plaintiff’s reliance
on these cases is misplaced, however, because we reject
the plaintiff’s foundational premise that the court’s
physical custody orders result in future modifications of
the child’s physical custody. Instead, under the court’s
orders, no parent has sole physical custody of the child;
rather, the child benefits from parenting by each of
his parents, under the circumstances of this case, by
alternating between his parents’ residences.

In its decision, the court awarded the parties ‘‘joint
custody.’’ General Statutes § 46b-56a (a) defines ‘‘ ‘joint
custody’ ’’ as ‘‘an order awarding legal custody of the
minor child to both parents, providing for joint decision-
making by the parents and providing that physical cus-
tody shall be shared by the parents in such a way as
to assure the child of continuing contact with both
parents. . . .’’ This court has interpreted the statutory
definition of ‘‘joint custody’’ to encompass ‘‘joint legal
custody, meaning joint decision making, and joint physi-
cal custody, meaning a sharing of continued contact

4 The plaintiff also cites Stahl v. Bayliss, 98 Conn. App. 63, 907 A.2d 139,
cert. denied, 280 Conn. 945, 912 A.2d 477 (2006), to support her claim. In
Stahl, this court concluded that the trial court had erred in incorporating
a stipulation, executed by the parties in 2003, regarding custody and visita-
tion, into its dissolution judgment, rendered in 2005, without considering
the present best interests of the parties’ minor children. Id., 69–70. In the
present case, the trial court considered the child’s present best interests in
entering its custody orders. Thus, we do not consider Stahl to be ger-
mane here.
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with both parents.’’ Emerick v. Emerick, supra, 5 Conn.
App. 656. Thus, on its face, the court’s award of ‘‘joint
custody’’ indicates an award of both joint legal custody
and joint physical custody.

We recognize that, alone, the court’s use of the phrase
‘‘joint custody’’ does not demonstrate per se that the
parties were awarded joint physical custody. See Blake
v. Blake, 207 Conn. 217, 221, 223, 541 A.2d 1201 (1988)
(in light of other provisions ordered by trial court
regarding custody, including that children would
‘‘ ‘reside primarily’ ’’ with plaintiff and that plaintiff was
permitted to move children to California to live, court’s
use of phrase ‘‘joint custody’’ in its decision implied
that court awarded parties joint legal custody but not
joint physical custody). The substance of the court’s
physical custody orders, however, reflects that the
court intended the parties to maintain joint physical
custody of their child at all relevant times. That the
court ordered the child’s residential custody to change
from primary residence with the plaintiff to an alternat-
ing residences arrangement and then back to primary
residence with the plaintiff does not alter the nature of
the joint physical custody award. ‘‘It is common for a
joint-custody order to provide that the child will reside
‘primarily’ with one of the parents. It is also common
to devise a schedule alternating the days, weeks,
months or other blocks of time which the child will
spend with each parent.’’ A. Rutkin et al., 8 Connecticut
Practice Series: Family Law and Practice with Forms
(3d Ed. 2010) § 42:9, pp. 519–20. Put simply, we interpret
the physical custody orders as assigning the parties
joint physical custody—that is, ‘‘a sharing of continued
contact with both parents’’; Emerick v. Emerick, supra,
5 Conn. App. 656;—throughout the course of the child’s
minority, with a unique, fluid residential arrangement
devised to promote the child’s best interests and
intended, as the court explained, ‘‘to deal with a difficult
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situation [in which] the parents of a young child live
in two very different and geographically diverse places
. . . .’’5 Under the physical custody orders, at no point is
the court’s order of joint physical custody ever changed
into sole physical custody by one parent. Cf. Emerick
v. Emerick, supra, 5 Conn. App. 652, 659 (improper
prospective modification changing custody); Guss v.
Guss, supra, 1 Conn. App. 358, 360–61 (same). Rather,
the court determined that it was in the best interests
of the child for his residential custody to alternate
between his parents.

In sum, we conclude that the court’s physical custody
orders, taken together, carry out an award of joint physi-
cal custody. The orders do not bring about future modi-
fications of the child’s physical custody, and, therefore,
we reject the plaintiff’s claim that the court improperly
modified the child’s physical custody prospectively.

II

The plaintiff next claims that, insofar as the court
awarded the parties joint physical custody, the court
did so (1) without statutory authority and (2) without
providing the plaintiff with fair notice and an opportu-
nity to be heard, thereby depriving her of due process.
We address each claim in turn.

A

The plaintiff asserts that the court lacked statutory
authority to award the parties joint physical custody.
Specifically, the plaintiff contends that, pursuant to

5 In discussing the time period during which the child’s residence alter-
nates between the parties, the court referred to this time frame as a ‘‘period
of shared custody . . . .’’ We do not construe the court’s use of the phrase
‘‘shared custody’’ as demonstrating that the court intended for the parties
to have joint physical custody only during that specific time frame; rather,
it is reasonable to infer that the court was referencing the approximate
equal split in time that the child was residing with each party during that
time period.
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§ 46b-56a, the court had the authority to award the par-
ties joint physical custody only if they had agreed to
joint physical custody or if one of the parties had
requested it. The plaintiff asserts that she and the defen-
dant both requested sole physical custody, and, thus,
the court acted beyond its statutory authority in award-
ing them joint physical custody. The defendant argues
that the plaintiff conflates joint physical custody with
joint legal custody and that there is no legal authority
mandating an agreement by the parties or a request by
one of the parties as a prerequisite to a joint physical
custody award. We agree with the defendant.

Resolution of the plaintiff’s claim requires us to emp-
loy the relevant principles of statutory construction.
‘‘Issues of statutory construction raise questions of law,
over which we exercise plenary review. . . . The pro-
cess of statutory interpretation involves the determina-
tion of the meaning of the statutory language as applied
to the facts of the case, including the question of
whether the language does so apply. . . . When con-
struing a statute, [o]ur fundamental objective is to
ascertain and give effect to the apparent intent of the
legislature. . . . In other words, we seek to determine,
in a reasoned manner, the meaning of the statutory
language as applied to the facts of [the] case . . . . In
seeking to determine that meaning, General Statutes
§ 1-2z directs us first to consider the text of the statute
itself and its relationship to other statutes. If, after
examining such text and considering such relationship,
the meaning of such text is plain and unambiguous and
does not yield absurd or unworkable results, extratex-
tual evidence of the meaning of the statute shall not
be considered. . . . The test to determine ambiguity is
whether the statute, when read in context, is susceptible
to more than one reasonable interpretation.’’ (Internal
quotation marks omitted.) O’Toole v. Hernandez, 163
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Conn. App. 565, 571–72, 137 A.3d 52, cert. denied, 320
Conn. 934, 134 A.3d 623 (2016).

Section 46b-56 (a) provides in relevant part: ‘‘In any
controversy before the Superior Court as to the custody
or care of minor children, and at any time after the
return day of any complaint under section 46b-45, the
court may make or modify any proper order regarding
the custody, care, education, visitation and support of
the children if it has jurisdiction under the provisions
of chapter 815p. Subject to the provisions of section
46b-56a, the court may assign parental responsibility
for raising the child to the parents jointly, or may award
custody to either parent or to a third party, according
to its best judgment upon the facts of the case and
subject to such conditions and limitations as it deems
equitable. . . .’’

Section 46b-56a provides in relevant part: ‘‘(a) For
the purposes of this section, ‘joint custody’ means an
order awarding legal custody of the minor child to both
parents, providing for joint decision-making by the par-
ents and providing that physical custody shall be shared
by the parents in such a way as to assure the child of
continuing contact with both parents. The court may
award joint legal custody without awarding joint physi-
cal custody where the parents have agreed to merely
joint legal custody.

‘‘(b) There shall be a presumption, affecting the bur-
den of proof, that joint custody is in the best interests
of a minor child where the parents have agreed to an
award of joint custody or so agree in open court at a
hearing for the purpose of determining the custody of
the minor child or children of the marriage. . . .

‘‘(c) If only one parent seeks an order of joint custody
upon a motion duly made, the court may order both
parties to submit to conciliation at their own expense
with the costs of such conciliation to be borne by the



Page 44A CONNECTICUT LAW JOURNAL August 31, 2021

42 AUGUST, 2021 207 Conn. App. 28

Coleman v. Bembridge

parties as the court directs according to each party’s
ability to pay. . . .’’

This court previously has addressed the question of
whether a trial court has the statutory authority to
award joint custody without the parties agreeing to joint
custody or one of the parties requesting the same. In
Emerick v. Emerick, supra, 5 Conn. App. 649, on appeal
from a dissolution judgment, the plaintiff challenged
the trial court’s prospective joint custody award, inter
alia, on the basis that neither party had agreed to or
sought joint custody. Id., 653. This court interpreted
‘‘joint custody,’’ as set forth in § 46b-56a (a), ‘‘as includ-
ing joint legal custody, meaning joint decision making,
and joint physical custody, meaning a sharing of contin-
ued contact with both parents. Further, joint physical
custody is severable from joint legal custody.’’ Id., 656–
57. This court then construed § 46b-56a to provide that
‘‘[a] court may award joint legal custody, with or with-
out joint physical custody, if the parties agree to joint
custody or if one party seeks joint custody.’’ Id., 657.
This court observed that (1) § 46b-56a (b) establishes
a presumption that joint custody is in the child’s best
interests if the parties have agreed to joint custody, and
the statute does not provide that joint custody may be
awarded in the absence of an agreement, and (2) § 46b-
56a (c) permits a trial court to order parties to submit
to conciliation when one party moves for joint custody,
and § 46b-56a (b) authorizes the court to award joint
custody once the recalcitrant party, following concilia-
tion, agrees to joint custody. Id., 657–58. This court
reasoned that § 46b-56a, ‘‘read as a whole, reflects a
legislative belief that joint custody cannot work unless
both parties are united in its purposes. Therefore, joint
custody cannot be an alternative to a sole custody
award where neither seeks it and where no opportunity
is given to the recalcitrant parent to embrace the con-
cept. Further, it is significant that the statute contains
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no additional subsection providing for a procedure in
the event neither parent seeks joint custody.’’ Id., 658.
As neither party had agreed to joint custody or moved
for conciliation after a motion had been made seeking
joint custody, this court determined that the trial court’s
prospective joint custody award constituted error. Id.;
see also Cabrera v. Cabrera, 23 Conn. App. 330, 346–47,
580 A.2d 1227 (citing Emerick in concluding that trial
court properly determined that it could not grant joint
custody without agreement of parties to joint custody
or motion for conciliation following motion for joint
custody by one party), cert. denied, 216 Conn. 828, 582
A.2d 205 (1990).

In a subsequent decision, this court construed Emer-
ick as providing that a trial court is authorized to award
joint custody when one of the parties has requested joint
custody in the pleadings, provided that joint custody
is in the best interests of the child. See Giordano v.
Giordano, 9 Conn. App. 641, 645, 520 A.2d 1290 (1987)
(citing Emerick in determining that ‘‘[w]hen one of the
parties has sought joint custody in the pleadings, it is
not error for the court, in the exercise of its discretion,
to award joint custody’’); see also Keenan v. Casillo,
149 Conn. App. 642, 647–48, 89 A.3d 912 (concluding
that trial court had statutory authority to grant joint
custody when plaintiff’s complaint requested joint cus-
tody), cert. denied, 312 Conn. 910, 93 A.3d 594 (2014);
Tabackman v. Tabackman, 25 Conn. App. 366, 368–69,
593 A.2d 526 (1991) (concluding that trial court improp-
erly awarded joint custody without pleading requesting
joint custody, agreement of parties to joint custody,
or motion for conciliation following motion for joint
custody by one party).

Relying chiefly on Emerick, the plaintiff maintains
that the court did not have the statutory authority to
award the parties joint physical custody when both
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parties sought only sole physical custody. This con-
tention is unavailing. In Emerick, this court addressed
a trial court’s statutory authority under § 46b-56a to
award joint legal custody, whether accompanied by
joint or sole physical custody. Emerick v. Emerick,
supra, 5 Conn. App. 656–57. Neither Emerick nor any
other appellate authority of which we are aware inter-
prets § 46b-56a to impose restrictions on a court’s
authority to award joint physical custody.

Indeed, a plain reading of § 46b-56a (a) reveals that
the legislature sought to define a court’s authority to
award joint legal custody, not joint physical custody.
The final sentence of § 46b-56a (a) provides that ‘‘[t]he
court may award joint legal custody without awarding
joint physical custody where the parents have agreed to
merely joint legal custody.’’ There is no similar language
circumscribing a court’s ability to award joint physical
custody. As this court observed in Emerick, ‘‘joint physi-
cal custody is severable from joint legal custody.’’
Emerick v. Emerick, supra, 5 Conn. App. 656–57.

In sum, we conclude that, under § 46b-56a, the court
had the authority to award the parties joint physical
custody notwithstanding that both parties sought only
sole physical custody. Thus, the plaintiff’s claim fails.

B

The plaintiff also asserts that the court, in awarding
the parties joint physical custody, violated her rights
to due process.6 More particularly, the plaintiff asserts

6 ‘‘We analyze the [appellant’s] due process claim under the federal consti-
tution only because [the appellant] has not provided an independent analysis
of an alleged due process violation under the state constitution. See Chief
Disciplinary Counsel v. Rozbicki, 326 Conn. 686, 694 n.8, 167 A.3d 351
(2017), cert. denied, U.S. , 138 S. Ct. 2583, 201 L. Ed. 2d 295 (2018).’’
Petrucelli v. Meriden, 197 Conn. App. 1, 13 n.8, 231 A.3d 231, cert. denied,
335 Conn. 923, 233 A.3d 1091 (2020).
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that, because neither party sought joint physical cus-
tody, she did not have fair notice that the court was
contemplating a joint physical custody award or a rea-
sonable opportunity to be heard regarding the propriety
of a joint physical custody award. We are not persuaded.

This court previously has stated that, ‘‘although a
court has broad discretionary authority when determin-
ing custody orders, it must exercise that authority in a
manner consistent with the due process requirements
of fair notice and reasonable opportunity to be heard.’’
(Internal quotation marks omitted.) Kidwell v. Calde-
ron, 98 Conn. App. 754, 758, 911 A.2d 342 (2006).
‘‘Whether a party was deprived of his [or her] due pro-
cess rights is a question of law to which appellate courts
grant plenary review.’’ (Internal quotation marks omit-
ted.) Petrucelli v. Meriden, 197 Conn. App. 1, 14, 231
A.3d 231, cert. denied, 335 Conn. 923, 233 A.3d 1091
(2020).

Our resolution of the plaintiff’s due process claim is
guided by this court’s decision in Kidwell v. Calderon,
supra, 98 Conn. App. 754. In Kidwell, the plaintiff filed
a custody complaint seeking joint legal custody of the
parties’ minor child, liberal and flexible visitation rights,
and ‘‘ ‘[a]ny further orders that the [c]ourt and law or
equity deems necessary.’ ’’ Id., 755. Following a custody
hearing, which the trial court continued twice at the
defendant’s request, the court awarded the plaintiff sole
custody. Id., 756–57.

On appeal from the custody judgment in Kidwell, the
defendant asserted that the court improperly awarded
the plaintiff sole custody when the plaintiff did not
expressly request sole custody in his custody complaint
or file a motion seeking sole custody, thereby depriving
the defendant of due process. Id., 758. This court
rejected that claim. Id., 758–59. First, this court noted
that the trial court held a custody hearing, for which
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the court gave the defendant adequate time to prepare,
during which the defendant testified and had the oppor-
tunity to cross-examine witnesses, including a family
relations counselor who recommended that sole cus-
tody be awarded to the plaintiff. Id. In a footnote, this
court observed that the defendant became aware of the
family relation counselor’s custody recommendation
prior to the custody hearing and, thus, was on notice
that the trial court ‘‘would consider the possibility of
following the . . . recommendation to award sole cus-
tody of the child to the plaintiff.’’ Id., 758–59 n.2. Addi-
tionally, observing that the plaintiff’s custody complaint
requested ‘‘joint legal custody and any further orders
that the court deemed necessary,’’ this court stated
that ‘‘[w]hen looking at the relief sought in the custody
complaint alone, it is difficult to understand the defen-
dant’s contention that the court was limited, if at all,
to making an award of joint legal custody. It is here
that we must reiterate the principle that when making
or modifying custody orders, the court’s ultimate con-
cern is determining the best interest of the child.’’ Id.,
759. This court proceeded to conclude that, in light of
the evidence before it, the trial court properly consid-
ered the child’s best interest in awarding sole custody
to the plaintiff. Id.

Applying the rationale of Kidwell to the present case,
we conclude that the court did not infringe on the plain-
tiff’s due process rights in awarding the parties joint
physical custody. Similar to the custody complaint at
issue in Kidwell, the plaintiff’s amended complaint
requested not only that the primary residence of the
parties’ child be with the plaintiff but also ‘‘anything
else the court deems fair.’’ (Emphasis added.) In her
pretrial proposed orders, the plaintiff requested not
only sole custody but also ‘‘[a]ll such other and further
relief both in law and in equity to which the court
deems appropriate.’’ (Emphasis added.) At trial, where
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custody was the primary contested issue,7 the plaintiff
testified, elicited testimony from a family relations
counselor, cross-examined the defendant, and offered
exhibits into evidence. On the basis of the evidence
before it, the court concluded that it was in the best
interests of the parties’ child to award the parties joint
physical custody.8 Under these circumstances, particu-
larly where the plaintiff herself requested broad relief
from the court, we are not convinced that the plaintiff
lacked fair notice and a reasonable opportunity to be
heard as to the court’s award of joint physical custody.9

Thus, we reject the plaintiff’s due process claim.

III

The plaintiff’s final claim is that the trial court abused
its discretion in entering the physical custody orders
because the orders were (1) based on inconsistent fac-
tual findings, (2) in conflict with the court’s legal cus-
tody orders, and (3) not in the child’s best interests.
We disagree.

‘‘[Section] 46b-56 provides the legal standard for
determining child custody issues. The statute requires
that the court’s decision serve the child’s best interests.’’
Altraide v. Altraide, 153 Conn. App. 327, 338, 101 A.3d
317, cert. denied, 315 Conn. 905, 104 A.3d 759 (2014).
‘‘The controlling principle in a determination respecting

7 In its decision, the court stated that ‘‘[t]he main issue at dispute in this
action is the custody of the minor child.’’

8 In part III of this opinion, we address and reject the plaintiff’s claim that
the court’s physical custody orders were not in the best interests of the child.

9 We recognize that this court in Kidwell stated in a footnote that, prior
to the custody hearing, the defendant was sufficiently put on notice that
the trial court would consider awarding the plaintiff sole custody on the
basis that the defendant had learned of the family relations counselor’s
recommendation that sole custody be given to the plaintiff. Kidwell v. Calde-
ron, supra, 98 Conn. App. 758–59 n.2. We do not construe this court’s
disposition of the defendant’s due process claim in Kidwell as hinging
on the defendant’s discovery of the family relations counselor’s custody
recommendation.
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custody is that the court shall be guided by the best
interests of the child.’’ (Internal quotation marks omit-
ted.) D’Amato v. Hart-D’Amato, 169 Conn. App. 669,
683, 152 A.3d 546 (2016). Our Supreme Court ‘‘has con-
sistently held in matters involving child custody . . .
that while the rights, wishes and desires of the parents
must be considered it is nevertheless the ultimate wel-
fare of the child [that] must control the decision of the
court. . . . In making this determination, the trial court
is vested with broad discretion which can . . . be inter-
fered with [only] upon a clear showing that that discre-
tion was abused. . . . Thus, a trial court’s decision
regarding child custody must be allowed to stand if it
is reasonably supported by the relevant subordinate
facts found and does not violate law, logic or reason.
. . . Under § 46b-56 (c),10 the court, in determining cus-
tody, must consider the best interests of the child and,

10 General Statutes § 46b-56 (c) provides: ‘‘In making or modifying any
order as provided in subsections (a) and (b) of this section, the court shall
consider the best interests of the child, and in doing so may consider,
but shall not be limited to, one or more of the following factors: (1) The
temperament and developmental needs of the child; (2) the capacity and
the disposition of the parents to understand and meet the needs of the child;
(3) any relevant and material information obtained from the child, including
the informed preferences of the child; (4) the wishes of the child’s parents
as to custody; (5) the past and current interaction and relationship of the
child with each parent, the child’s siblings and any other person who may
significantly affect the best interests of the child; (6) the willingness and
ability of each parent to facilitate and encourage such continuing parent-
child relationship between the child and the other parent as is appropriate,
including compliance with any court orders; (7) any manipulation by or
coercive behavior of the parents in an effort to involve the child in the
parents’ dispute; (8) the ability of each parent to be actively involved in the
life of the child; (9) the child’s adjustment to his or her home, school and
community environments; (10) the length of time that the child has lived
in a stable and satisfactory environment and the desirability of maintaining
continuity in such environment, provided the court may consider favorably
a parent who voluntarily leaves the child’s family home pendente lite in
order to alleviate stress in the household; (11) the stability of the child’s
existing or proposed residences, or both; (12) the mental and physical health
of all individuals involved, except that a disability of a proposed custodial
parent or other party, in and of itself, shall not be determinative of custody
unless the proposed custodial arrangement is not in the best interests of
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in doing so, may consider, among other factors, one or
more of the sixteen factors enumerated in the provision.

‘‘[T]he authority to exercise the judicial discretion
[authorized by § 46b-56] . . . is not conferred [on] this
court, but [on] the trial court, and . . . we are not
privileged to usurp that authority or to substitute our-
selves for the trial court. . . . A mere difference of
opinion or judgment cannot justify our intervention.
Nothing short of a conviction that the action of the trial
court is one [that] discloses a clear abuse of discretion
can warrant our interference.’’ (Citations omitted; foot-
note added; internal quotation marks omitted.) Zhou v.
Zhang, 334 Conn. 601, 632–33, 223 A.3d 775 (2020).

In entering its custody orders, the court made the
following relevant factual findings. ‘‘The plaintiff has
done a good job of caring for [the child] since his birth
. . . . Doctors’ information reflects the good health of
the child. With limited information, Family Relations
found that both parties were good and capable parents.
The Family Relations’ representative indicated that the
role of the main custodial parent as gatekeeper to foster
the relationship between noncustodial parent and child
was critically important. In regard to this issue, Family
Relations was not aware that the plaintiff referred to
the defendant as ‘pure evil,’ ‘not good for [the child’s]
soul,’ and a ‘horrible human being.’

‘‘Family Relations recommended that the child physi-
cally reside with the plaintiff. In doing so, Family Rela-
tions did not have access to some of the evidence, which

the child; (13) the child’s cultural background; (14) the effect on the child
of the actions of an abuser, if any domestic violence has occurred between
the parents or between a parent and another individual or the child; (15)
whether the child or a sibling of the child has been abused or neglected,
as defined respectively in section 46b-120; and (16) whether the party satis-
factorily completed participation in a parenting education program estab-
lished pursuant to section 46b-69b. The court is not required to assign any
weight to any of the factors that it considers, but shall articulate the basis
for its decision.’’
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reflects the court’s greater substance abuse concerns11

although the Family Relations’ representative did speak
to the plaintiff’s brother’s wife who said that she had
observed the plaintiff drinking and had concerns about
the plaintiff’s substance abuse. The Family Relations’
representative discounted this information because of
her concerns that the plaintiff’s brother’s wife was
biased against the plaintiff.

‘‘The plaintiff’s concerns with the defendant as a
father were that the defendant had unaddressed mental
health concerns, [had] a history of abusing alcohol,
worked frequently, and had a busy social life. [The
plaintiff] also complains that the defendant did not
show any interest in the child during the gestational
period. The court finds [that] the defendant’s explana-
tion for his lack of contact with the plaintiff during this
period [is] reasonable, namely, that the plaintiff refused
to allow him to contact her during this period and he
was concerned that he not upset the plaintiff. It is clear
from the evidence that in January, 2018, the plaintiff
insisted that the defendant not contact her at all. In
regard to the plaintiff’s other concerns, there was no
evidence that the defendant had unaddressed mental
health issues. He admits to a distant history of abusing

11 Earlier in its decision, the court stated that ‘‘upon the credible evidence
in this trial the court is concerned about the plaintiff’s dependence on
[intoxicating] substances.’’ The court found that the plaintiff (1) used cocaine
recreationally between October, 2012, and February, 2017, (2) took prescrip-
tion medications ‘‘ ‘off and on’ ’’ while pregnant with the parties’ child in
contravention of the direction of a health professional, (3) smoked cigarettes
during the first sixth months of the pregnancy, and (4) consumed alcohol
frequently and to excess. In making its findings concerning the plaintiff’s
substance use, the court credited the defendant’s testimony on the subject
while discrediting the plaintiff’s testimony. The court further found that
‘‘[the plaintiff’s] disregarding the health of her unborn child concerns the
court. It also supports the defendant’s position that the plaintiff has a sub-
stance-dependency issue.’’ The court credited the plaintiff, however, for
agreeing to a ‘‘cursory testing for illegal substances of which she tested
negative for all illegal substances.’’
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alcohol but indicates that he has not consumed alcohol
for over twenty years. There is no evidence to the con-
trary. The court concludes that the defendant does not
have any significant substance abuse issues. It appears
that he does have work responsibilities, which fre-
quently interrupted communications with the plaintiff.
Finally, the court makes no findings in regard to his
social life, there is no evidence regarding a ‘busy social
life.’ Ultimately, there was no evidence to support any
of the plaintiff’s stated concerns. The information
obtained by Family Relations and the credible evidence
in this case presents the defendant as an able father.

‘‘On the other hand, the court did have concerns about
the plaintiff’s substance abuse issues based upon the
credible evidence in this case. The court has tried to
examine all of the evidence to determine what would
be in the child’s best interest.

‘‘One of the factors that the court considers in decid-
ing the appropriate custodial arrangement for the child
is how likely the residential parent is to foster the rela-
tionship between the child and the nonresidential par-
ent. The court finds that, short of specific court orders,
it is unlikely that [the plaintiff] will foster the relation-
ship between the child and [the defendant]. . . . This
conclusion is based upon substantial evidence in the
proceeding. For example, [the plaintiff] viewed [the
defendant] as ‘pure evil’ and ‘a horrible human being’
and as someone that she did not want to have contact
with her son. She ended communication between her-
self and [the defendant] approximate[ly] three months
prior to the birth of their child. She did not consult
with [the defendant] in naming the child and did not
give the child [the defendant’s] last name. Her attitude
toward the [defendant] in her testimony and in her text
communications [that were admitted into evidence]
relays a clear hostility toward the [defendant]. To her
credit, she has communicated with [the defendant]
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since the birth of the child through the Internet and
phone regarding the child and there has been regular
video contact. On the other hand, [the defendant] has
visited with the child multiple days on three separate
periods of time from the child’s birth in April, 2018,
through the end of December, 2018, and [the plaintiff]
has never allowed [the defendant] to have more than
one hour [of] visitation during any daily visits. During
the initial visit, [the plaintiff] denied [the defendant]
visitation until the court was involved.’’ (Footnote
added.)

Additionally, the court found that the defendant ‘‘has
an adequate housing and ‘day care’ system in place for
his son when his son lives with him in Saskatchewan.
He is capable of caring for his child. He participated
significantly and substantially in the raising of other
children in the past.12 He indicated that his sixty-eight
year old mother, who is currently watching a three year
old and a seven year old, is also available when [the
defendant] has work responsibilities [that] would pre-
vent him from watching his son.’’ (Footnote added.)

We first address the plaintiff’s contention that the
physical custody orders were predicated on inconsis-
tent findings. In particular, the plaintiff contends that
the court’s finding that, without court orders, she was
unlikely to foster a relationship between the defendant
and the child is inconsistent with its finding that the
plaintiff facilitated contact between the defendant and
the child following the child’s birth. We are not per-
suaded. The court’s finding regarding the plaintiff’s
inability to be an adequate gatekeeper promoting a rela-
tionship between the defendant and the child was
grounded in ‘‘substantial evidence’’ demonstrating that
(1) the plaintiff harbored ‘‘clear hostility’’ toward the

12 Earlier in its decision, the court found that the defendant helped raise
two children of a prior spouse and has an adult daughter who lives with him.
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defendant, whom she described as ‘‘ ‘pure evil’ ’’ and
‘‘ ‘a horrible human being,’ ’’ (2) the plaintiff terminated
communication with the defendant shortly before the
child’s birth and limited the defendant’s in person inter-
actions with the child, and (3) the plaintiff did not con-
sult with the defendant when naming the child. We
perceive no inconsistency in the court making the rea-
sonable determination that, although the plaintiff had
communicated with the defendant about the child fol-
lowing his birth and maintained regular video contact,
the totality of the evidence established that, without
court intervention, the plaintiff was unlikely to foster
a relationship between the defendant and the child.13

We next turn to the plaintiff’s contention that, by
ordering that the child will reside with the defendant
regularly during the time when the child’s residence
alternates between the parties, the court made it
impractical for the plaintiff to exercise the final deci-
sion-making authority granted to her vis-à-vis the
court’s legal custody orders. We are not persuaded.
The court’s legal custody orders require the parties ‘‘to
discuss and work together’’ in making all major deci-
sions concerning the child, with the plaintiff having
final decision-making authority if no agreement can be
reached. We are unconvinced that the physical custody
orders hinder the plaintiff’s ability to communicate with
the defendant in relation to those major decisions and,

13 The plaintiff also asserts that the court’s finding that, without court
orders, she was unlikely to foster a relationship between the defendant and
the child is inconsistent with the court’s orders granting her final decision-
making authority over major decisions involving the child and designating
her residence as the child’s primary physical residence for the bulk of the
child’s minority. As the court observed in its decision, however, the likeli-
hood of the plaintiff fostering a relationship between the defendant and the
child was but one factor it considered in constructing the custody orders.
The court weighed all of the evidence before it and considered the best
interests of the child in entering the custody orders. Thus, we do not agree
with the plaintiff that an inconsistency exists.
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if necessary, to assert her final decision-making author-
ity.14

Further, we address the plaintiff’s contention that the
physical custody orders were not in the child’s best
interests. The plaintiff posits that the orders create an
unstable environment for the child, inhibit the develop-
ment of consistency with respect to, inter alia, the
child’s medical care and social activities, and, during
the years when the child’s residence alternates between
the parties, wholly deprive the child of physical interac-
tion with the nonresidential parent for months at a time.
The plaintiff further maintains that she has a greater
ability to care for the child than the defendant.

We iterate here that the trial court is conferred with
the authority to exercise judicial discretion under § 46b-
56, and ‘‘[n]othing short of a conviction that the action
of the trial court is one [that] discloses a clear abuse
of discretion can warrant our interference.’’ (Internal
quotation marks omitted.) Zhou v. Zhang, supra, 334
Conn. 633. We have no such conviction in this case. As
the court stated, its custody orders were fashioned with
the best interests of the child in mind and to address
a ‘‘difficult situation [in which] the parents of a young
child live in two very different and geographically
diverse places . . . .’’ The court found that the defen-
dant was an ‘‘able father,’’ that the plaintiff’s concerns
with the defendant’s ability to parent were not sup-
ported by the evidence, and that the defendant had ‘‘an
adequate housing and ‘day care’ system in place’’ for
the child. The court also found that the plaintiff had
‘‘done a good job of caring’’ for the child, although it
expressed concern regarding the plaintiff’s substance
abuse issues and did not believe that she would function

14 We note that, to assist the parties in carrying out the custody orders,
the court ordered them to engage in co-parenting counseling with a licensed
counselor for one hour every month for the first six months following the
dissolution and for one hour every two months for the following year.
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as an adequate gatekeeper fostering a relationship
between the defendant and the child. Weighing all of
the evidence before it, the court determined that the
physical custody orders it constructed were in the
child’s best interests.15 In light of the record before it
and the unique circumstances presented by this case,
we cannot conclude that the physical custody orders
entered by the court constituted an abuse of discretion.

Finally, we note that ‘‘§ 46b-56 provides trial courts
with the statutory authority to modify an order of cus-
tody or visitation. When making that determination,
however, a court must satisfy two requirements. First,
modification of a custody award [must] be based upon
either a material change of circumstances which alters
the court’s finding of the best interests of the child . . .
or a finding that the custody order sought to be modified
was not based upon the best interests of the child. . . .
Second, the court shall consider the best interests of
the child, and in doing so may consider several factors.
General Statutes § 46b-56 (c).’’ (Internal quotation
marks omitted.) Peters v. Senman, 193 Conn. App. 766,
778, 220 A.3d 114 (2019), cert. denied, 334 Conn. 924,
223 A.3d 380 (2020). ‘‘Section 46b-56 permits a court to
modify child custody and visitation orders at any time.’’

15 General Statutes § 46b-56 (b) provides in relevant part that ‘‘[i]n making
or modifying any order as provided in subsection (a) of this section, the
rights and responsibilities of both parents shall be considered and the court
shall enter orders accordingly that serve the best interests of the child and
provide the child with the active and consistent involvement of both parents
commensurate with their abilities and interests. . . .’’ (Emphasis added.)

We also note that, on the final day of trial, following closing argument,
the court discussed with the parties its intent to enter interim orders pending
the issuance of its dissolution judgment. During that discussion, the court
stated that it was ‘‘important to the court . . . that the [defendant] start a
normal—I mean, it’s very difficult to have a normal relationship with some-
one when you’re living so far away. But it’s important . . . that [the defen-
dant] gets started in having a relatively normal relationship with the child.
The child is still very young [and] probably won’t remember anything that’s
going on right now.’’
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Perry v. Perry, 130 Conn. App. 720, 724, 24 A.3d 1269
(2011). Thus, in the event that either party maintains
that a material change of circumstances has occurred,
such that a modification of the court’s custody orders
would serve the best interests of the child, either party
has the ability to move to modify the court’s custody
orders.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. GLEN S.*
(AC 43101)

Prescott, Suarez and Vitale, Js.

Syllabus

The defendant, who had been convicted of sexual assault in a spousal or
cohabiting relationship, appealed to this court from the judgment of the
trial court revoking his probation. The defendant requested that he
appear as a self-represented party in his violation of probation proceed-
ing. Following a canvass, the trial court determined that the defendant
was competent to represent himself and granted his request. During
the evidentiary hearing portion of the proceeding, the defendant had
difficulty formulating nonargumentative, noncompound questions while
cross-examining the state’s witnesses. After the state rested its case,
the defendant requested that a specific attorney be appointed as his
defense counsel. The trial court was unable to grant the request because
the attorney was not on the authorized list of special public defenders.
The trial court instead appointed a special public defender to act as
standby counsel, as the defendant continued to insist that he represent
himself, and it ordered a competency evaluation of the defendant pursu-
ant to the applicable statute (§ 54-56d). After the defendant refused
to cooperate with the evaluators, the trial court determined that the
defendant was no longer competent to represent himself and appointed
his standby counsel to fully represent him. At the request of defense
counsel, the trial court ordered a second competency evaluation to
determine whether the defendant was competent to stand trial. The

* In accordance with our policy of protecting the privacy interests of the
victims of sexual assault, we decline to use the defendant’s full name or to
identify the victim or others through whom the victim’s identity may be
ascertained. See General Statutes § 54-86e.
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defendant again refused to cooperate with the evaluators, and the trial
court, finding that the defendant understood the charges against him and
was capable of assisting with his defense, proceeded with the evidentiary
hearing. The defendant declined the opportunity to recall the state’s
witnesses for reexamination, and he did not testify or put forth any of
his own witnesses. The trial court found the defendant in violation of
his probation. Held:

1. The defendant could not prevail on his unpreserved claim that the trial
court’s canvass regarding the waiver of his right to be represented by
counsel was constitutionally inadequate under Faretta v. California
(422 U.S. 806) because the claim failed under the third prong of State
v. Golding (213 Conn. 233), as the defendant did not demonstrate that
a constitutional violation existed: the trial court reasonably could have
concluded that the defendant was competent to waive his right to coun-
sel, as his request for self-representation was clear and unequivocal, he
indicated during the trial court’s canvass that he had represented himself
in prior federal cases, that he was voluntarily waiving his right to counsel,
and that he was aware of the disadvantages to proceeding as a self-
represented party, and his technical legal knowledge was irrelevant to
the competency determination; moreover, the trial court apprised the
defendant of his maximum exposure for the violation of his probation
and was not required to advise him of his maximum exposure with
respect to certain misdemeanor charges that were not before the trial
court at the time of the canvass.

2. The defendant could not prevail on his claim that, even if the canvass
regarding the waiver of his right to be represented by counsel was
constitutional, he was entitled to a new trial under State v. Connor
(292 Conn. 483): the defendant failed to present sufficient evidence to
demonstrate that he suffered from such a significant mental impairment
that the trial court should have, sua sponte, determined that he was
incompetent to represent himself, as the defendant failed to cooperate
during the two court-ordered competency evaluations and his inability
to effectively cross-examine the state’s witnesses was insufficient, alone,
to overcome the statutory presumption of competency.

3. The trial court did not err when it failed, sua sponte, to canvass the
defendant about the waiver of his constitutional right to testify and this
court declined to exercise its supervisory authority to require trial courts
to conduct such a canvass: our Supreme Court previously determined
in State v. Paradise (213 Conn. 388), that trial courts were not constitu-
tionally required to canvass a defendant about the waiver of his right
to testify in instances such as the present case, where the defendant
did not allege that he wanted to testify or that he did not know that he
could testify; moreover, the exercise of supervisory powers relating to
the issue was better left to our Supreme Court.

4. The defendant’s claim that the trial court’s judgment should be reversed
because he was deprived of his constitutional right to conflict free
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representation because an actual conflict existed was unavailing: his
public defender’s one sentence reference to the defendant’s threat of
physical violence against him in a motion for appointment of a guardian
ad litem, which was filed in an attempt to obtain releases of the defen-
dant’s relevant health information in order to determine his competency,
did not provide an adequate factual basis for the defendant’s contention
that an actual conflict existed; moreover, the record did not reflect that
his public defender sought to withdraw from further representation or
that his public defender made any statements that were representative
of divided loyalty.

Argued March 3—officially released August 31, 2021

Procedural History

Substitute information charging the defendant with
the crime of violation of probation, brought to the Supe-
rior Court in the judicial district of Stamford-Norwalk,
geographical area number twenty, and transferred to
the judicial district of Waterbury, geographical area
number four; thereafter, the matter was tried to the
court, Fasano, J.; judgment revoking the defendant’s
probation, from which the defendant appealed to this
court. Affirmed.

Conrad Ost Seifert, assigned counsel, for the appel-
lant (defendant).

Sarah Hanna, senior assistant state’s attorney, with
whom, on the brief, were Maureen T. Platt, state’s attor-
ney, and John R. Whalen, supervisory assistant state’s
attorney, for the appellee (state).

Opinion

VITALE, J. The defendant, Glen S., appeals from the
judgment of the trial court revoking his probation after
finding that he had violated the conditions of his proba-
tion in violation of General Statutes § 53a-32. On appeal,
the defendant claims: (1) the court’s canvass regarding
the waiver of his right to be represented by counsel was
constitutionally inadequate under Faretta v. California,
422 U.S. 806, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975); (2)
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even if the canvass was constitutional under Faretta,
he is entitled to a new trial under State v. Connor, 292
Conn. 483, 973 A.2d 627 (2009), because he exhibited
a noticeable impairment during the first day of the viola-
tion of probation evidentiary hearing; (3) this court
should exercise its supervisory authority to require that
trial courts canvass criminal defendants about the
waiver of their constitutional rights to testify; (4) this
court should review his claim of ineffective assistance
of counsel on direct appeal because the ineffectiveness
of his trial counsel is clear from the record; and (5) the
court’s judgment should be reversed because he was
deprived of his constitutional right to conflict free repre-
sentation. We disagree and, accordingly, affirm the judg-
ment of the trial court.

The following undisputed facts and procedural his-
tory are relevant to this appeal. The defendant pleaded
guilty on August 13, 2008, to sexual assault in a spousal
or cohabiting relationship in violation of General Stat-
utes (Rev. to 2007) § 53a-70b. The defendant thereafter
was sentenced by the court, Fasano, J., to a term of
fifteen years of incarceration, execution suspended
after five years, and fifteen years of probation. The
sentencing court imposed conditions of probation,
which provided, inter alia, that the defendant (1) not
violate any criminal law of Connecticut, (2) report to
his probation officer as directed, (3) keep his probation
officer apprised of any arrests during the probationary
period, (4) keep the probation officer apprised of his
location and inform the probation officer of any changes
to his address or contact information, (5) undergo sex
offender evaluation and treatment, and (6) register as
a sex offender. On October 5, 2011, the court, Damiani,
J., imposed another condition of probation, barring the
defendant from having any contact with the Office of
the State’s Attorney or any member of that office. The
defendant signed an agreement detailing the conditions
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of his probation on March 15, 2012, and was released
from prison on October 31, 2012. The defendant again
signed an acknowledgment of the conditions of proba-
tion on May 3, 2017.

During his probation period, the defendant failed to
complete the required sex offender treatment program
and, consequently, was discharged from the program
in February, 2018. In a letter to Jason Grady, the defen-
dant’s probation officer, a therapist for the sex offender
treatment program informed Grady that the defendant
had been discharged due to his constant outbursts and
that the defendant’s individual sessions were ineffective
due to his escalating mental health instability. Grady
then attempted to locate the defendant in May, 2018,
after the defendant missed numerous probation
appointments. While searching for the defendant, Grady
discovered that the address provided by the defendant
for the sex offender registry was for an administrative
office and the defendant had not been living at that
listed address. Grady further learned that the defendant
had been arrested in Norwalk on June 28, 2018, for
charges of interfering with an officer in violation of
General Statutes § 53a-167a and breach of the peace in
violation of General Statutes § 53a-181. As a result,
Grady obtained an arrest warrant on July 20, 2018, for
violation of probation on the basis of the defendant’s
arrest in Norwalk, his failure to report to adult proba-
tion as directed, and his failure to keep Grady apprised
of his address. The defendant subsequently was
arrested on August 28, 2018, after an arrest warrant
was issued.

The defendant was arraigned on August 29, 2018, in
Superior Court in Norwalk for violation of probation
as well as for his refusal to submit to fingerprinting in
violation of General Statutes § 29-12. During the arraign-
ment, the defendant asserted that he wanted to repre-
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sent himself for the bond hearing. The court, McLaugh-
lin, J., denied the defendant’s request to represent him-
self at the bond hearing and, instead, appointed a public
defender to represent the defendant for the bond hear-
ing only. The defendant repeatedly objected to the
appointment of counsel throughout the bond hearing.
Due to the defendant’s multiple outbursts during the
bond hearing, the defendant’s assigned public defender
requested that mental health treatment be provided by
the Department of Correction for the defendant.1 The
court granted the public defender’s request and ordered
on the mittimus that the defendant receive mental
health treatment. The violation of probation case was
thereafter transferred to the Superior Court in Water-
bury. The misdemeanor charges underlying the viola-
tion of probation remained in Norwalk, along with the
fingerprint charge.

On August 30, 2018, during the arraignment before
the Superior Court in Waterbury, the defendant contin-
ued his outbursts and insisted that he be allowed to
represent himself. The defendant’s assigned public
defender for the bond hearing in Waterbury informed
the defendant that he would not be permitted to repre-
sent himself. The defendant continued to interrupt the
proceedings while claiming that the court was violating
his right to represent himself. As a result of the defen-
dant’s multiple outbursts during the arraignment, the
assigned public defender requested that the court order
mental health and medical treatment for the defendant,
which request was granted by the court and ordered
on a second mittimus. The defendant’s violation of pro-
bation case was thereafter transferred to the judicial
district of Waterbury.

On September 12, 2018, the court, Fasano, J., asked
the defendant if he would like to have an attorney to

1 The purpose of the requested mental health treatment is unclear from
the record.
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represent him, to which the defendant responded that
he would like to represent himself. The court then went
on to canvass the defendant in order to assess his ability
to represent himself, after the defendant reiterated his
desire to appear as a self-represented party. Following
the canvass, the court granted the defendant’s request
to represent himself in the violation of probation pro-
ceeding, concluding that the canvass satisfied its con-
cerns about whether the defendant was indeed compe-
tent to represent himself.

On October 9, 2018, the state filed a long form infor-
mation alleging five grounds for the violation of proba-
tion charge against the defendant. Specifically, the state
alleged that the defendant had failed to abide by the
conditions that he (1) not violate any criminal laws
of Connecticut, (2) report to his probation officer as
directed, (3) keep his probation officer informed of his
whereabouts, (4) complete sex offender evaluation and
treatment, and (5) provide truthful information to the
Connecticut State Police Sex Offender Registry Unit.
A violation of probation evidentiary hearing was held
on October 30, 2018.2

During the violation of probation hearing, the state
presented testimony from Charles Santiago, the proba-
tion officer who had completed the defendant’s proba-
tion intake and reviewed the conditions of probation
with the defendant on March 15, 2012, and Grady, the

2 ‘‘[R]evocation of probation hearings, pursuant to § 53a-32, are comprised
of two distinct phases, each with a distinct purpose. . . . In the evidentiary
phase, [a] factual determination by a trial court as to whether a probationer
has violated a condition of probation must first be made. . . . The state
must establish a violation of probation by a fair preponderance of the
evidence. . . . That is to say, the evidence must induce a reasonable belief
that it is more probable than not that the defendant has violated a condition
of his or her probation. . . . In the dispositional phase, [i]f a violation is
found, a court must next determine whether probation should be revoked
because the beneficial aspects of probation are no longer being served.’’
(Citations omitted; internal quotation marks omitted.) State v. Parker, 201
Conn. App. 435, 444–45, 242 A.3d 132 (2020).
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defendant’s probation officer at the time of his arrest
for violation of his probation. Santiago testified that he
reviewed the conditions of probation with the defen-
dant prior to the defendant’s release and that the defen-
dant agreed to the conditions of probation by signing
the form delineating the conditions. Grady testified that
he typically had weekly check-ins with the defendant.
After the defendant missed several appointments,
Grady attempted to locate the defendant but could not
find the defendant at his home or at his father’s home.
Further, he testified that the defendant had changed
his address in the sex offender registry to an address
for an administrative office. The state rested its case
at the close of the defendant’s cross-examination of
Grady.

At the close of the October 30, 2018 hearing, the
defendant sought to have the court appoint Attorney
William T. Koch, Jr., as his defense counsel; however,
the court was unable to grant the defendant’s request
because Koch was not on the authorized list of special
public defenders. The court, however, advised the
defendant that he could retain Koch as private counsel.
The court then continued the evidentiary hearing until
December 30, 2018, to allow the defendant more time
to prepare after the defendant indicated that he
intended to call numerous witnesses to testify. The
court also admonished the defendant numerous times
for his repeated outbursts throughout the violation of
probation hearing.

On November 8, 2018, the defendant filed a request
with the court to be appointed a special public defender,
specifically, Koch. While in court on November 30, 2018,
a member of the public defender’s office indicated to
the court that the defendant was eligible for public
defender services. Nevertheless, the defendant then
insisted on continuing to represent himself and made
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a request that Koch3 be appointed as his standby coun-
sel. The attorney with the public defender’s office who
was present in court that day informed the court that
Koch was not on the authorized list of special public
defenders, despite the defendant’s protestations to the
contrary. The court informed the defendant that he
would be appointed a special public defender to act as
standby counsel and that Koch would be appointed only
if he was indeed on the special public defender list.
While in court on January 2, 2019, Attorney J. Patten
Brown III was appointed as the defendant’s standby
counsel, and the court, sua sponte, also ordered a com-
petency evaluation of the defendant pursuant to Gen-
eral Statutes § 54-56d, after raising concerns about the
defendant’s ability to stand trial due to his outbursts.4

The defendant expressed that he had no intention of
cooperating with the § 54-56d competency evaluators.

On February 13, 2019, after receiving a report that
the defendant had failed to cooperate with the evalua-
tors, the court determined that the defendant was not

3 Although the transcript references Attorney William Cox, the defendant
was actually requesting that Koch be appointed.

4 General Statutes § 54-56d provides in relevant part: ‘‘(a) . . . A defen-
dant shall not be tried, convicted or sentenced while the defendant is not
competent. For the purposes of this section, a defendant is not competent
if the defendant is unable to understand the proceedings against him or her
or to assist in his or her own defense.

‘‘(b) . . . A defendant is presumed to be competent. The burden of prov-
ing that the defendant is not competent by a preponderance of the evidence
and the burden of going forward with the evidence are on the party raising
the issue. The burden of going forward with the evidence shall be on the
state if the court raises the issue. The court may call its own witnesses and
conduct its own inquiry.

‘‘(c) . . . If, at any time during a criminal proceeding, it appears that the
defendant is not competent, counsel for the defendant or for the state, or
the court, on its own motion, may request an examination to determine the
defendant’s competency.

‘‘(d) . . . If the court finds that the request for an examination is justified
and that, in accordance with procedures established by the judges of the
Superior Court, there is probable cause to believe that the defendant has
committed the crime for which the defendant is charged, the court shall
order an examination of the defendant as to his or her competency. . . .’’
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competent to represent himself and appointed Brown to
fully represent him. The court nevertheless determined
that the defendant was competent to stand trial because
of the presumption of competence. Specifically, the
court found that the defendant was ‘‘at least minimally
competent . . . in terms of understanding the nature
of the charges . . . and . . . capable of assisting in
[his] defense . . . [but] choose[s] not to . . . .’’ The
court determined that the defendant was minimally
competent to stand trial by comparing the defendant’s
conduct to what it considered to be the standard for
minimal competence.

The court, however, asserted that it did not believe
the defendant to be capable of continuing to represent
himself because of the motions that the defendant had
filed and because the defendant ‘‘[spoke] over the
court’s voice . . . disregard[ed] orders, [was] long
winded, [and asked] inappropriate questions . . . .’’
Brown, believing that the defendant presented compe-
tency issues, objected to the court’s determination that
the defendant was competent to stand trial to the extent
that the court had found him competent enough to
understand the nature of the charges and to assist with
his defense. Brown, consequently, requested another
§ 54-56d competency evaluation. The court overruled
Brown’s objection regarding its competency findings.
On March 12, 2019, Brown filed a motion seeking the
appointment of a guardian ad litem for the defendant in
order to obtain the release of the defendant’s protected
health information to assist in determining his compe-
tency. During a hearing on April 10, 2019, Brown
renewed his request for another § 54-56d competency
evaluation in light of the defendant’s assertion that he
would cooperate with the competency evaluators. The
court granted Brown’s request and ordered a § 54-56d
competency evaluation.

The violation of probation evidentiary hearing was
continued to May 9, 2019. On that date, the court
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reported that the defendant once again had refused to
cooperate with the evaluators after it had ordered a
second evaluation for the defendant on Brown’s April
10, 2019 request. The court then reiterated its conclu-
sion that the defendant was competent to stand trial
but not to represent himself. Brown raised his objection
again as to the court’s conclusions and requested that
a guardian ad litem be assigned to the defendant or, in
the alternative, if the court believed the defendant to
be competent to stand trial, that it allow the defendant
to represent himself. The court denied Brown’s requests
because the defendant twice had failed to cooperate
with the evaluators and because the court, which ini-
tially had allowed the defendant to represent himself,
no longer believed that he was capable of doing so. The
defendant did not put forth any witnesses during the
evidentiary hearing nor did he testify. The court then
instructed the parties to present their closing arguments
as to whether the defendant had violated one or more
conditions of his probation and as to sentencing.

Following closing arguments, the court found the
defendant in violation of his probation. With respect to
sentencing, the court opened the defendant’s underly-
ing judgment, vacated the suspension order and
imposed a sentence of ten years of imprisonment, exe-
cution suspended after six years, and the remaining
period of probation. After learning that the misde-
meanor charges had been transferred to Waterbury,
Brown moved for a dismissal of those charges, which
the court granted. This appeal followed. Additional facts
and procedural history will be set forth as necessary.

I

The defendant first claims that the court’s canvass
regarding his waiver of his right to be represented by
counsel was constitutionally inadequate under Faretta
v. California, supra, 422 U.S. 806. Specifically, the
defendant contends that the court did not thoroughly
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canvass him regarding his competence to make a know-
ing and voluntary waiver and failed to advise him of
his total maximum sentence exposure on both the viola-
tion of probation and the underlying misdemeanor
charges. As the state correctly observes, the defendant’s
Faretta claim is unpreserved; however, we review the
defendant’s claim pursuant to the bypass doctrine enun-
ciated in State v. Golding, 213 Conn. 233, 239–40, 567
A.2d 823 (1989), as modified by In re Yasiel R., 317
Conn. 773, 781, 120 A.3d 1188 (2015),5 because the
record is adequate for review and the defendant’s claim
is of a constitutional nature. The defendant’s claim,
however, fails under the third prong of Golding because
the defendant has failed to show the existence of a
constitutional violation.

The following additional facts and procedural history
are relevant to this claim. On September 12, 2018, the
court, Fasano, J., canvassed the defendant after he
asserted that he wanted to represent himself in order
to ascertain whether the defendant was knowingly,
intelligently, and voluntarily waiving his right to coun-

5 ‘‘Golding is a narrow exception to the general rule that an appellate
court will not entertain a claim that has not been raised in the trial court.
The reason for the rule is obvious: to permit a party to raise a claim on
appeal that has not been raised at trial—after it is too late for the trial
court or the opposing party to address the claim—would encourage trial
by ambuscade, which is unfair to both the trial court and the opposing
party.’’ (Internal quotation marks omitted.) State v. Elson, 311 Conn. 726,
749, 91 A.3d 862 (2014).

‘‘Under Golding, a defendant can prevail on a claim of constitutional error
not preserved at trial only if all of the following conditions are met: (1) the
record is adequate to review the alleged claim of error; (2) the claim is of
constitutional magnitude alleging the violation of a fundamental right; (3)
the alleged constitutional violation . . . exists and . . . deprived the defen-
dant of a fair trial; and (4) if subject to harmless error analysis, the state
has failed to demonstrate harmlessness of the alleged constitutional violation
beyond a reasonable doubt. In the absence of any one of these conditions,
the defendant’s claim will fail.’’ (Emphasis in original; internal quotation
marks omitted.) State v. Lemanski, 201 Conn. App. 360, 365–66 n.3, 242
A.3d 532 (2020), cert. denied, 336 Conn. 907, 244 A.3d 147 (2021).
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sel.6 After canvassing the defendant, the court found
that he was competent to represent himself.

6 The following colloquy occurred at the time of the defendant’s arraign-
ment in Waterbury:

‘‘The Court: You have to be competent to represent yourself.
‘‘The Defendant: I am. . . .
‘‘The Court: So let me ask you some questions. I have to canvass you

about representing yourself, okay?
‘‘The Defendant: I understand that, Your Honor, yes.
‘‘The Court: You understand you have the right to be represented by an

attorney, even if you can’t afford an attorney? Do you understand you have
that right?

‘‘The Defendant: Yes, Your Honor.
‘‘The Court: Are you waiving that right voluntarily?
‘‘The Defendant: Yes. I have too much money to get a public . . .

defender.
‘‘The Court: Okay. Have you had any experience representing yourself?
‘‘The Defendant: Yes, Your Honor.
‘‘The Court: Yes?
‘‘The Defendant: Yes. I filed several federal lawsuits in federal court and

had positive results as a result. . . .
‘‘The Court: So you’ve handled these cases on your own; is that right?
‘‘The Defendant: Yes, Your Honor, over the years, yes.
‘‘The Court: Have you any law school—
‘‘The Defendant: Yes. The private school I went to in New Hampshire,

the last quarter of tenth grade and the eleventh grade when we studied law,
and I graduated at the end of eleventh grade before I turned sixteen in
September.

‘‘The Court: All right. So you’ve had occasion to study law. You understand
that the state has gone to college, has gone to law school, and they are very
well versed in the law. I just want to show you the disadvantages.

‘‘The Defendant: Well, Your Honor, there’s no case—
‘‘The Court: Just tell me if you understand that they’ve gone to law school

and college.
‘‘The Defendant: Yes, no problem.
‘‘The Court: You understand they have experience putting on these hear-

ings. You have a violation of probation. You don’t have any other pending
charges, right?

‘‘The Defendant: In Norwalk that is the basis for the violation of probation.
It was an illegal arrest, and I was assaulted . . . .

‘‘The Court: You’re going to represent yourself in that one, too?
‘‘The Defendant: Yes, Your Honor.
‘‘The Court: Let me tell you the disadvantages, if you understand them.

That’s all I need to do.
‘‘The Defendant: All right.
‘‘The Court: Number one: The state’s been to law school. Number two:

They’ve tried cases. They know how to put on evidence. They know how
to cross-examine witnesses. They know how to argue at the conclusion of the
evidence. These are all things you really haven’t had a lot of experience with.

‘‘The Defendant: Your Honor, [80] percent of the cases get pled out, okay.
‘‘The Court: Yes, I’m pretty sure I know that.
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‘‘It is well established that [w]e review the trial court’s
determination with respect to whether the defendant

‘‘The Defendant: Right. I’m just reconfirming that I am competent to
represent myself pro se. Furthermore, this is nothing because it’s a house
of cards built on a foundation of lies and a false arrest in Norwalk.

‘‘The Court: You don’t have to argue your case just yet. I just want to be
sure you’re capable.

‘‘The Defendant: Yeah, no problem.
‘‘The Court: You have to understand all the advantages they have. And I

think you do understand that.
‘‘The Defendant: Thank you, Your Honor.
‘‘The Court: What’s the amount of time he could receive, the exposure?
‘‘[The Prosecutor]: Ten years. . . .
‘‘The Defendant: Maximum.
‘‘The Court: So you’re looking at a violation of probation where you could

receive up to ten years. Do you understand that?
‘‘The Defendant: Yes, Your Honor. I already have a habeas corpus put in

a year ago.
‘‘The Court: Because you’re going to be representing yourself, and at the

conclusion, you can’t really yell at your lawyer if you get up to ten years
in jail.

‘‘The Defendant: Your Honor, I’m not. I’ll be in jail for a maximum of
ninety more days, if that.

‘‘The Court: In any event, you understand the exposure?
‘‘The Defendant: Yes, Your Honor. Yes.
‘‘The Court: Nonetheless, you wish to proceed on your own?
‘‘The Defendant: Right.
‘‘The Court: You’re doing that voluntarily and of your own free will. You’re

aware of all the disadvantages that I enumerated, right?
‘‘The Defendant: Right.
‘‘The Court: You’re aware of the exposure in this particular case?
‘‘The Defendant: Yes, Your Honor.
‘‘The Court: All right. I’m satisfied that you’re competent, that you’re

capable of representing yourself.
‘‘The one other thing is you’re going to have to allow the state to state

its case. You’re going to have to listen to the orders of the court. You’re
going to have to comply with those orders and the rules of evidence and
so on. You understand that?

‘‘The Defendant: Yes. I just have one request. That when I’m speaking, I
don’t get interrupted by the district attorney’s office and vice versa. I will
not interrupt the district attorney’s office when they are speaking.

‘‘The Court: How about the court? Are you going to interrupt them?
‘‘The Defendant: No, I’m not going to interrupt you, Your Honor.
‘‘The Court: All right. I appreciate that. So you’re going to comply with

the rules?
‘‘The Defendant: Yes.
‘‘The Court: You’re going to give the state an opportunity to be heard.

You’re going to listen to the court. You’re going to let them finish its sentence
before you say something.

‘‘The Defendant: Yes.
‘‘The Court: So you’re going to be allowed to represent yourself.
‘‘The Defendant: Thank you. They can go first.’’
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knowingly and voluntarily elected to proceed [as a self-
represented party] for abuse of discretion.’’ (Internal
quotation marks omitted.) State v. Joseph A., 336 Conn.
247, 254, 245 A.3d 785 (2020). ‘‘In determining whether
there has been an abuse of discretion, every reasonable
presumption should be given in favor of the correctness
of the court’s ruling.’’ (Internal quotation marks omit-
ted.) State v. Cooke, 42 Conn. App. 790, 797, 682 A.2d
513 (1996).

‘‘The right to counsel and the right to self-representa-
tion present mutually exclusive alternatives. A criminal
defendant has a constitutionally protected interest in
each, but [because] the two rights cannot be exercised
simultaneously, a defendant must choose between
them. When the right to have competent counsel ceases
as the result of a sufficient waiver, the right of self-
representation begins. . . . Put another way, a defen-
dant properly exercises his right to self-representation
by knowingly and intelligently waiving his right to repre-
sentation by counsel. . . .

‘‘[A] defendant need not himself have the skill and
experience of a lawyer in order competently and intelli-
gently to choose self-representation . . . . Rather, a
record that affirmatively shows that [he] was literate,
competent, and understanding, andthat he was voluntar-
ily exercising his informed free will sufficiently sup-
ports a waiver. . . . The nature of the inquiry that must
be conducted to substantiate an effective waiver has
been explicitly articulated in decisions by various fed-
eral courts of appeals. . . .

‘‘Practice Book § [44-3] was adopted in order to
implement the right of a defendant in a criminal case
to act as his own attorney . . . . Before a trial court
may accept a defendant’s waiver of counsel, it must
conduct an inquiry in accordance with § [44-3], in order
to satisfy itself that the defendant’s decision to waive
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counsel is knowingly and intelligently made. . . .
Because the § [44-3] inquiry simultaneously triggers the
constitutional right of a defendant to represent himself
and enables the waiver of the constitutional right of a
defendant to counsel, the provisions of § [44-3] cannot
be construed to require anything more than is constitu-
tionally mandated. . . .

‘‘The multifactor analysis of [Practice Book § 44-3],
therefore, is designed to assist the court in answering
two fundamental questions: first, whether a criminal
defendant is minimally competent to make the decision
to waive counsel, and second, whether the defendant
actually made that decision in a knowing, voluntary and
intelligent fashion. . . . As the United States Supreme
Court [has] recognized, these two questions are sepa-
rate, with the former logically antecedent to the latter.
. . . Inasmuch as the defendant’s competence is uncon-
tested, we proceed to whether the trial court abused
its discretion in concluding that the defendant made the
waiver decision in a knowing, voluntary, and intelligent
fashion.’’ (Citations omitted; internal quotation marks
omitted.) State v. Joseph A., supra, 336 Conn. 254–56.
Further, as our Supreme Court observed in State v.
Cushard, 328 Conn. 558, 568, 181 A.3d 74 (2018), ‘‘the
court may accept a waiver of the right to counsel with-
out specifically questioning a defendant on each of the
factors listed in [Practice Book] § [44-3] if the record
is sufficient to establish that the waiver is voluntary
and knowing.’’ (Internal quotation marks omitted.)

The defendant, in essence, claims that the court did
not inquire sufficiently into whether he indeed was com-
petent to knowingly and voluntarily waive his right to
counsel. In response, the state argues that the court
fully complied with Practice Book § 44-3, even though
it was not required to do so, as strict adherence to § 44-
3 is not necessary to establish that a court’s canvass is
constitutionally sufficient. The state contends that the



Page 74A CONNECTICUT LAW JOURNAL August 31, 2021

72 AUGUST, 2021 207 Conn. App. 56

State v. Glen S.

canvass was adequate because (1) the record reflects
that the defendant was aware of his right to counsel
and the court repeatedly informed the defendant of his
right to counsel, (2) the exchange between the defen-
dant and the court exhibited that the defendant had the
intelligence and capacity to appreciate the conse-
quences of his waiver, (3) the record reflects that the
defendant understood the nature of the charges against
him because the defendant informed the court that his
arrest in Norwalk is what predicated the violation of
probation proceeding and that he knew that the maxi-
mum exposure for the violation of probation was ten
years, (4) the court repeatedly explained to the defen-
dant the pitfalls and dangers of representing himself,
and the defendant acknowledged the disparity between
the prosecutor’s legal education and his own, and (5)
the defendant indicated that he desired to represent
himself and was voluntarily deciding to do so despite
the potential disadvantages.

We begin by noting that the defendant’s request for
self-representation was clear and unequivocal. See Far-
etta v. California, supra, 422 U.S. 835. ‘‘[T]he focus of
a competency inquiry is the defendant’s mental capac-
ity; the question is whether he has the ability to under-
stand the proceedings.’’ (Emphasis omitted; internal
quotation marks omitted.) State v. Connor, supra, 292
Conn. 512. The record reflects a lengthy canvass con-
ducted by the court in which the defendant informed
the court that he had represented himself in previous
federal cases. Moreover, the court repeatedly asked
the defendant if he was waiving his right to counsel
voluntarily and whether he was aware of the disadvan-
tages of proceeding as a self-represented party, to which
the defendant answered affirmatively. There is no indi-
cation in the record that the defendant was unaware
that he was waiving his right to counsel or that he was
doing so involuntarily. ‘‘The purpose of the knowing
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and voluntary inquiry . . . is to determine whether the
defendant actually does understand the significance
and consequences of a particular decision and whether
the decision is uncoerced.’’ (Emphasis omitted; internal
quotation marks omitted.) Id. Although the defendant
also argues that the trial court’s canvass was inadequate
because it did not ‘‘follow up or explore the defendant’s
obvious lack of legal education and training,’’ we fail
to see how an inquiry into the defendant’s legal training
and education would have had any bearing on his com-
petence to waive his right to counsel. ‘‘In other words,
the competence that is required of a defendant seeking
to waive his right to counsel is the competence to waive
the right, not the competence to represent himself. . . .
Consequently, a defendant’s technical legal knowledge
is not relevant to the determination [of] whether he is
competent to waive his right to counsel . . . .’’ (Cita-
tion omitted; emphasis omitted; internal quotation
marks omitted.) State v. Connor, supra, 511. Notably,
during the January 2, 2019 hearing, the defendant stated
that the court’s canvass during the September 12, 2018
arraignment had been thorough. On the basis of the
record, the court reasonably could have concluded that
the defendant was competent to waive his right to coun-
sel. Therefore, we conclude that the court did not abuse
its discretion in determining that the defendant know-
ingly, intelligently, and voluntarily had waived his right
to counsel. See State v. D’Antonio, 274 Conn. 658, 709–
11, 877 A.2d 696 (2005).

The defendant also claims that the canvass was con-
stitutionally deficient because he was not advised of
the total maximum sentence exposure for both the vio-
lation of probation and the underlying misdemeanor
charges.

During the canvass, the court advised the defendant
that he was ‘‘looking at a violation of probation where
[he] could receive up to ten years’’ of incarceration, to
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which the defendant responded that he understood.
The defendant argues that the court should also have
indicated the maximum exposure for the misdemeanor
charges; however, as the state correctly notes, the defen-
dant was not arraigned on the misdemeanor charges
in Waterbury because those charges had not been trans-
ferred from Norwalk as of the defendant’s September
12, 2018 arraignment in Waterbury, when the canvass
took place. Thus, there was no need for the court to
canvass the defendant about the misdemeanor charges
that were not yet before it. The defendant also asserts
that his statement to the court during the canvass that
he would not be in jail for more than ‘‘ninety more
days’’ was an indication that he was not aware of his
maximum exposure at sentencing. A review of the
record reveals that the defendant’s statement concern-
ing the amount of time for which he believed he would
be incarcerated was premised on his belief that ‘‘[the
violation of probation proceeding] is nothing because
it’s a house of cards built on a foundation of lies and
a false arrest in Norwalk.’’ There is no indication that
the court did not apprise the defendant of the maximum
exposure for the violation of probation. Therefore, the
defendant’s unpreserved claim that the court’s canvass
was constitutionally deficient fails under the third prong
of Golding.

II

Alternatively, the defendant contends that, even if
the court’s canvass was adequate under Faretta, he is
entitled to a new trial pursuant to our Supreme Court’s
decision in State v. Connor, supra, 292 Conn. 483. Spe-
cifically, the defendant argues that he is entitled to a
new trial because he ‘‘suffered from an impairment
noticeable enough during the violation of probation
evidentiary hearing on October 30, 2018,’’ and could not
perform basic representational functions during that
hearing, such that the court should have appointed
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counsel no later than the defendant’s attempted cross-
examination of the state’s first witness during that hear-
ing.7 In other words, the defendant asserts that the court
should have, sua sponte, determined that he was incom-
petent to represent himself. We disagree.

A review of the record reveals that the defendant had
difficulty formulating nonargumentative, noncompound
questions while cross-examining Santiago on October
30, 2018, during the first day of the evidentiary hearing.8

Our Supreme Court in State v. Connor, supra, 292 Conn.
518–19, exercised its supervisory authority and estab-
lished that, ‘‘upon a finding that a mentally ill or mentally
incapacitated defendant is competent to stand trial and
to waive his right to counsel at that trial, the trial court
must make another determination, that is, whether the

7 Although the defendant claims that counsel was not appointed until May,
2019, the record reveals that full counsel was appointed on February 13, 2019.

8 For instance, the following exchange occurred during the defendant’s
cross-examination of Santiago, the state’s first witness:

‘‘[The Defendant]: All right. Now the reason why you, when I met with
you and I was complaining about the public defender, the reason why you
committed perjury and falsely accused me of threating her was because
you were not happy that I was granted parole to the feds, and that it would
be less time for you guys to be able to violate my probation on a technicality
because even the federal probation officers did not want me released on
my release date, and that’s why they had me illegally put in Whiting Forensic
Institute without a prior court order, and that the Connecticut local mental
health authority said that there was no clinical reason to keep me locked
up in a mental hospital, and so you had that same feeling. Because any time
anybody says, sexual assault, it makes the rule book and the laws go, and
justice out the window.

‘‘[The State]: Objection, Your Honor.
‘‘The Court: Sustained. Here is the thing. You have to ask a question, not

tell the story. . . .
‘‘The Court: So, you ask a question now. . . .
‘‘[The Defendant]: So, why did you feel you were above the law? Because

you thought you weren’t going to get caught, or because you thought, well,
he’s a sex offender, and he’s got a long history of crimes? Nobody is going
to believe him? Or is it that you are in a position of authority and you think
you could do whatever you want . . . . So . . . why was it you felt that
you could lie?’’
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defendant also is competent to conduct the trial pro-
ceedings without counsel.’’ (Emphasis added.) On
appeal, the defendant claims, in essence, that his inabil-
ity to effectively cross-examine the state’s first witness
was an indication that he suffered from such a signifi-
cant mental impairment that the court should have,
sua sponte, determined that he was incompetent to
represent himself or, at the least, continued the pro-
ceeding so that the defendant’s competence to repre-
sent himself could be investigated further.

At the outset, we note that, after the defendant was
appointed full counsel on February 13, 2019, the court
gave the defendant the opportunity to recall the state’s
witnesses to reexamine them. The defendant, however,
declined the invitation to do so. We also note that the
defendant failed to cooperate with the competency eval-
uators during both of the court-ordered § 54-56d compe-
tency evaluations. Further, the defendant did not raise
any objections to the trial court concerning the timing
of the court’s appointment of counsel, which he now
claims on appeal came ‘‘too late.’’ The defendant
objected only to the court’s determination that he was
capable of assisting with his own defense. In response
to the defendant’s objection and argument, the court
granted his request for a second competency evalua-
tion. ‘‘Pursuant to § 54-56d (b), [every] defendant is
presumed to be competent.’’ (Internal quotation marks
omitted.) State v. Campbell, 328 Conn. 444, 486, 180
A.3d 882 (2018). Because of his failure to cooperate
with the competency evaluators, the presumption of
competency to stand trial was not rebutted. The defen-
dant’s failure to cooperate with the evaluators under-
mines his argument and now causes him to rely on
his alleged ineffective cross-examination of the state’s
witnesses to bolster his claim that an ‘‘impairment
noticeable enough’’ existed during the evidentiary hear-
ing on October 30, 2018, such that the court should
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have determined that he was incompetent to represent
himself.

To the extent that the defendant relies on his inability
to effectively cross-examine the state’s first witness as
evidence of his incompetence to represent himself, our
Supreme Court in Connor addressed a similar claim.
The court in Connor reasoned that the defendant’s
lengthy and confusing questioning during voir dire, his
‘‘ ‘rambling dialogue’ with the court concerning his
health and the fact that he thought that correction offi-
cers planned to kill him . . . and . . . the [defendant’s
inability] . . . to pose relevant questions,’’ reflected
‘‘more on the defendant’s lack of legal experience and
expertise than . . . on his mental condition.’’ State v.
Connor, supra, 292 Conn. 524. Although, competency
to stand trial and competency for self-representation
are separate concepts, the defendant’s statutorily pre-
sumed competency to stand trial appertains to his com-
petency for self-representation. In that vein, we observe
that, with respect to the interrelated issue of compe-
tency to stand trial, our Supreme Court has held that
a defendant’s incompetence to stand trial is not ‘‘demon-
strated by his lack of legal competence to try his case
skillfully.’’ State v. Wolff, 237 Conn. 633, 666, 678 A.2d
1369 (1996); see also State v. Johnson, 253 Conn. 1, 30,
751 A.2d 298 (2000) (citing State v. Johnson, 22 Conn.
App. 477, 489, 578 A.2d 1085, cert. denied, 216 Conn.
817, 580 A.2d 63 (1990), for notion that ‘‘defendant’s
obstreperous, uncooperative or belligerent behavior
. . . and hostility toward [his] attorney [does] not nec-
essarily indicate defendant’s incompetency’’ (internal
quotation marks omitted)). Thus, in the present case,
the defendant cannot solely rely on his inability to effec-
tively cross-examine the state’s witnesses to establish
a purported impairment sufficient to sustain his claim
pursuant to Connor. The defendant’s failure to cooper-
ate with the competency evaluators adversely affects
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his present claim, given the statutory presumption of
competency. The statutory presumption of competency
was not overcome by sufficient evidence. The fact that
an evaluation was merely ordered, but not completed,
does not alter the nature of the record before us.

On the basis of the record and the facts before the
court, there was insufficient evidence that the defen-
dant suffered from such a significant mental impairment
that the court should have, sua sponte, determined that
he was incompetent to represent himself. Although an
evaluation for the defendant’s competency to stand trial
would have been helpful in determining whether there
was a basis for the court to determine that the defendant
was incompetent to represent himself, the defendant,
nevertheless, still must demonstrate that there was suf-
ficient evidence to alert the court of a significant mental
impairment that required the court to exercise its pow-
ers sua sponte. Accordingly, the defendant’s claim
under Connor fails.

III

The defendant next claims that the court erred when
it failed, sua sponte, to canvass him about the waiver
of his constitutional right to testify. This claim is unpre-
served, but the defendant invites this court to provide
him a remedy in the exercise of its supervisory author-
ity. For the reasons set forth herein, we decline to do so.

‘‘[T]his court possesses an inherent supervisory
authority over the administration of justice. . . . [T]he
integrity of the judicial system serves as a unifying
principle behind the seemingly disparate use of our
supervisory powers. . . . [O]ur supervisory powers
are invoked only in the rare circumstance where [the]
traditional protections are inadequate to ensure the fair
and just administration of the courts . . . . Ordinarily,
our supervisory powers are invoked to enunciate a rule
that is not constitutionally required but that we think
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is preferable as a matter of policy. . . . As our Supreme
Court explained, [s]upervisory powers are exercised to
direct trial courts to adopt judicial procedures that will
address matters that are of utmost seriousness, not only
for the integrity of a particular trial but also for the
perceived fairness of the judicial system as a whole.
. . . State v. Valedon, 261 Conn. 381, 386, 802 A.2d 836
(2002). At the same time, [a]lthough [w]e previously
have exercised our supervisory powers to direct trial
courts to adopt judicial procedures . . . we also have
exercised our authority to address the result in individ-
ual cases . . . because [certain] conduct, although not
rising to the level of constitutional magnitude, is unduly
offensive to the maintenance of a sound judicial pro-
cess.’’ (Citations omitted; internal quotation marks
omitted.) State v. Jimenez-Jaramill, 134 Conn. App.
346, 380–81, 38 A.3d 239, cert. denied, 305 Conn. 913,
45 A.3d 100 (2012).

As the defendant concedes in his appellate brief, our
Supreme Court’s decision in State v. Paradise, 213
Conn. 388, 404–405, 567 A.2d 1221 (1990), overruled in
part on other grounds by State v. Skakel, 276 Conn. 633,
693, 888 A.2d 985, cert. denied, 549 U.S. 1030, 127 S.
Ct. 578, 166 L. Ed. 2d 428 (2006), is controlling with
respect to whether a trial court is constitutionally
required to canvass a defendant about the waiver of
his or her right to testify. Paradise provides that federal
law does not ‘‘[contain] any such procedural require-
ment’’ for a trial judge to affirmatively canvass the
defendant ‘‘to ensure that his waiver of his right to
testify is knowing, voluntary and intelligent . . . where
the defendant has not alleged that he wanted to testify
or that he did not know that he could testify.’’ Id. In
the present case, the defendant has not claimed that
he expressed any such desire to testify at trial or that
he did not know that he could testify; therefore, the
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court had no constitutional duty to canvass him con-
cerning his right to testify under Paradise.

The defendant, however, requests that this court
exercise its supervisory authority to ‘‘impose an affirma-
tive duty on our trial courts to canvass criminal defen-
dants and alleged probation violators even when the
defendant does not ask to testify or does not declare
he will not testify.’’ We previously declined a request
to exercise our supervisory authority with respect to a
similar issue in State v. Dijmarescu, 182 Conn. App.
135, 158–59, 189 A.3d 111, cert. denied, 329 Conn. 912,
186 A.3d 707 (2018), in which we declined to require
trial courts to canvass defendants regarding their right
against self-incrimination before testifying. ‘‘The exer-
cise of our supervisory powers is an extraordinary rem-
edy to be invoked only when circumstances are such
that the issue at hand, while not rising to the level
of a constitutional violation, is nonetheless of utmost
seriousness, not only for the integrity of a particular
trial but also for the perceived fairness of the judicial
system as a whole.’’ (Internal quotation marks omitted.)
Id., 158. We see no reason to depart from our decision
in Dijmarescu, in which we ‘‘conclude[d] that any deter-
mination of whether a court should be required to can-
vass a defendant regarding his right against self-incrimi-
nation before he testifies is better left to our Supreme
Court.’’ Id., 159. Accordingly, we decline the defendant’s
request that we exercise our supervisory authority with
respect to this claim.

IV

The defendant next claims that he was deprived of his
sixth amendment right to conflict free representation
because an actual conflict existed.9 The defendant con-
tends that an actual conflict existed because he threat-

9 The defendant also requests that this court review his ineffective assis-
tance of counsel claim on direct appeal. We decline to do so. ‘‘[A] claim of
ineffective assistance of counsel is more properly pursued on a petition for
new trial or on a petition for a writ of habeas corpus rather than on direct
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ened Brown with physical violence and Brown pub-
lished it to the court.10 The state contends that the

appeal . . . [because] [t]he trial transcript seldom discloses all of the con-
siderations of strategy that may have induced counsel to follow a particular
course of action. . . . It is preferable that all of the claims of ineffective
assistance, those arguably supported by the record as well as others requiring
an evidentiary hearing, be evaluated by the same trier in the same proceeding.
. . . Furthermore, [o]n the rare occasions that [this court has] addressed
an ineffective assistance of counsel claim on direct appeal, [it has] limited
[its] review to allegations that the defendant’s sixth amendment rights had
been jeopardized by the actions of the trial court, rather than by those of
his counsel. . . . [This court has] addressed such claims, moreover, only
where the record of the trial court’s allegedly improper action was adequate
for review or the issue presented was a question of law, not one of fact
requiring further evidentiary development. . . . Additionally, this court has
observed that a defendant may pursue a claim of ineffective assistance in
a direct appeal in connection with a claim that his guilty plea was the result
of ineffective assistance of counsel. A claim of ineffective assistance of
counsel is generally made pursuant to a petition for a writ of habeas corpus
rather than in a direct appeal. . . . Section 39-27 of the Practice Book,
however, provides an exception to that general rule when ineffective assis-
tance of counsel results in a guilty plea.’’ (Citations omitted; emphasis
omitted; internal quotation marks omitted.) State v. Polynice, 164 Conn. App.
390, 396–97, 133 A.3d 952, cert. denied, 321 Conn. 914, 136 A.3d 1274 (2016).

The defendant’s claim that trial counsel provided ineffective assistance
by recommending three years of incarceration would require an evidentiary
hearing to ascertain the reasoning behind trial counsel’s recommendation.
‘‘The transcript of the proceedings in the trial court allows us to examine the
actions of defense counsel but not the underlying reasons for his actions.’’
(Emphasis in original; footnote omitted.) State v. Gregory, 191 Conn. 142,
144, 463 A.2d 609 (1983). For example, given the strength of the state’s
evidence regarding the defendant’s failure to comply with the conditions of
his probation, by advancing the foregoing argument, defense counsel may
very well have been attempting to mitigate the potential consequences of
a finding that the defendant was in violation of probation.

The record is inadequate, and, thus, we decline to review this claim on
direct appeal.

10 The defendant also claims that the court was ‘‘under the duty to inquire
whether there was a conflict of interest’’ when (a) trial counsel sought to
have a guardian ad litem appointed for the defendant, (b) the court became
aware that the defendant had filed a grievance against trial counsel, and
(c) trial counsel failed to cross-examine any of the state’s witnesses and
failed to present any defense. In essence, the defendant claims that the
court had a duty to inquire as to a potential conflict of interest; however,
the defendant provided little to no analysis of this claim and, instead, focused
his analysis on whether there was an actual conflict. ‘‘We are not required
to review issues that have been improperly presented to this court through
an inadequate brief.’’ (Internal quotation marks omitted.) State v. David P.,
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record is inadequate to review this claim. We disagree
with the state because the basis for the alleged conflict
is readily apparent from the record, as it consists mainly
of the motion for appointment of a guardian ad litem
in which counsel indicated that the defendant made a
threat of physical violence. Because that is the basis
of the motion, the record is not inadequate to review
this claim, as the state contends.

The following additional facts are relevant to the
resolution of this claim. On March 12, 2019, Brown filed
a motion with the court seeking an appointment of a
guardian ad litem for the defendant. Although the
motion requested appointment of a guardian ad litem
‘‘for the purpose of obtaining releases of information as
necessary to determine [the defendant’s] competency,’’
nothing was developed in the record in connection with
the motion related to the existence of an actual conflict
of interest. It appears that Brown included, inter alia,
one sentence in that motion indicating that the defen-
dant had threatened him and the court with physical
violence.

We begin by setting forth the standard of review and
legal principles that govern our analysis. ‘‘Our review in
this case is plenary. Although the underlying historical
facts found by the . . . court may not be disturbed
unless they were clearly erroneous, whether those facts
constituted a violation of the [defendant’s] rights under
the sixth amendment is a mixed determination of law
and fact that requires the application of legal principles
to the historical facts of this case. . . . As such, that
question requires plenary review by this court unfet-
tered by the clearly erroneous standard. . . .

70 Conn. App. 462, 473, 800 A.2d 541, cert. denied, 262 Conn. 907, 810 A.2d
275 (2002). We, therefore, decline to review the defendant’s claim that
the court had a duty to inquire about a potential conflict because it was
inadequately briefed.
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‘‘The sixth amendment to the United States constitu-
tion as applied to the states through the fourteenth
amendment, and article first, § 8, of the Connecticut
constitution, guarantee to a criminal defendant the right
to effective assistance of counsel. . . . Where a consti-
tutional right to counsel exists, our [s]ixth [a]mendment
cases hold that there is a correlative right to representa-
tion that is free from conflicts of interest. . . . The
right attaches at trial as well as at all critical stages of
a criminal proceeding . . . .

‘‘Our Supreme Court has described a conflict of inter-
est as that which impedes [an attorney’s] paramount
duty of loyalty to his client. . . . Thus, an attorney may
be considered to be laboring under an impaired duty of
loyalty, and thereby be subject to conflicting interests,
because of interests or factors personal to him that are
inconsistent, diverse or otherwise discordant with [the
interests] of his client . . . . Conflicts of interest . . .
may arise between the defendant and the defense coun-
sel. The key here should be the presence of a specific
concern that would divide counsel’s loyalties. . . .

‘‘In a case of a claimed conflict of interest, therefore,
in order to establish a violation of the sixth amendment
the defendant has a two-pronged task. He must establish
(1) that counsel actively represented conflicting inter-
ests and (2) that an actual conflict of interest adversely
affected his lawyer’s performance.’’ (Citations omitted;
internal quotation marks omitted.) DaSilva v. Commis-
sioner of Correction, 132 Conn. App. 780, 784–85, 34
A.3d 429 (2012).

The defendant argues on appeal that Brown’s asser-
tion concerning the defendant’s threats of physical vio-
lence, standing alone, was ‘‘an actual conflict . . .
because the defendant threatened [Brown] with vio-
lence and [Brown] published this [information] to the
court.’’ (Emphasis omitted.) Moreover, the defendant
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argues that Brown’s decision to include that statement
in the motion was an indication that Brown’s perfor-
mance was affected by the purported threats. ‘‘To dem-
onstrate an actual conflict of interest, the [defendant]
must be able to point to specific instances in the record
which suggest impairment or compromise of his inter-
ests for the benefit of another party. . . . A mere theo-
retical division of loyalties is not enough.’’ (Internal
quotation marks omitted.) DaSilva v. Commissioner
of Correction, supra, 132 Conn. App. 785–86. A review of
the guardian ad litem motion that Brown filed, however,
demonstrates that the sole purpose of the motion and
the inclusion of the statement at issue was to obtain
releases of the defendant’s relevant health information,
which Brown needed in order to determine the defen-
dant’s competency. The defendant has not provided a
factual basis apart from the one sentence included in
Brown’s written motion that mentioned the defendant’s
threat to support his contention that an actual conflict
existed. The record does not reflect that Brown sought
to withdraw from further representation of the defen-
dant following the purported threat, nor does the record
contain any statements by Brown that are representa-
tive of divided loyalty. In the absence of additional facts
in the record in support of the defendant’s claim, we
are not persuaded that there was an actual conflict or,
stated differently, an ‘‘impairment or compromise of
[the defendant’s] interests for the benefit of another
party.’’ (Internal quotation marks omitted.) Id. Thus,
this claim fails.

The judgment is affirmed.

In this opinion the other judges concurred.



Page 87ACONNECTICUT LAW JOURNALAugust 31, 2021

207 Conn. App. 85 AUGUST, 2021 85

Stafford v. Commissioner of Correction

WILLIAM L. STAFFORD, JR. v. COMMISSIONER
OF CORRECTION
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Syllabus

The petitioner, who had been convicted, in two cases, of the crime of felony
murder on a plea of guilty in each case, sought a writ of habeas corpus,
claiming, inter alia, that the respondent Commissioner of Correction
and the Board of Pardons and Paroles improperly determined that he
was not parole eligible. On the first count of felony murder, which was
alleged to have been committed on June 30 or July 1, 1981, the petitioner
was sentenced to an indefinite term of incarceration of not less than
twenty-five years nor more than life pursuant to statute ((Rev. to 1981)
§ 53a-35). On the second count of felony murder, which was alleged to
have been committed on August 16, 1981, the petitioner was sentenced
to a definite term of incarceration of fifty-five years pursuant to statute
((Rev. to 1981) § 53a-35a). The trial court ordered the sentences to run
concurrently. The petitioner had served the entire length of his definite
sentence of fifty-five years, as reduced by credits he had earned while
incarcerated, by May 28, 2014. He then sought a parole eligibility date
for his indeterminate sentence but was told that he was not eligible for
parole because his determinate sentence, which he had fully served,
was not a parole eligible offense. At his habeas trial, however, S, the
executive director of the board, testified that the petitioner was parole
eligible. Thereafter, the habeas court dismissed the petition, concluding
that it lacked jurisdiction because the petitioner failed to state a claim
involving the deprivation of a recognized liberty interest and that the
issue of obtaining a parole eligibility determination was moot in light
of S’s testimony that the board had found the petitioner to be eligible
for parole but declined to grant him a hearing. The court thereafter
granted the petitioner certification to appeal, and the petitioner appealed
to this court. On appeal, the respondent conceded that the petitioner
was eligible for parole. Held:

1. This court had jurisdiction to reach the merits of the petitioner’s claims,
as the respondent’s concession that the petitioner was parole eligible
did not render the appeal moot: in his habeas petition, the petitioner
sought three forms of relief, a declaration by the habeas court that he
was eligible for parole, an order that the respondent classify him as
eligible for parole, and a classification by the board and the Department
of Correction that he was eligible for parole and that they accord him
consideration based on the criteria set forth in the applicable statute
(§ 54-125), of which only the final request for relief was arguably satisfied
by the respondent’s concession, thus, this court could order practical
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relief by remanding the case with direction to render judgment that the
petitioner is parole eligible; moreover, the petitioner’s classification as
a parole eligible inmate was a tangible benefit on which his release
from prison, pursuant to a finding of parole suitability, was contingent;
furthermore, the notion that there was no actual controversy between
the parties on the issue of the petitioner’s parole eligibility was belied
by the existence of the appeal and the lack of a stipulation as to the
petitioner’s eligibility.

2. The habeas court improperly dismissed the petition for a writ of habeas
corpus as moot; at the habeas trial, although S testified that the petitioner
was eligible for parole, a representative from the department testified
that the petitioner would never be eligible, and this conflicting testimony,
in conjunction with the respondent’s closing remarks that it was ‘‘not
entirely clear that this is a parole eligible sentence,’’ indicated that there
was an ongoing controversy regarding the petitioner’s eligibility for
parole, despite S’s testimony.

3. The habeas court erred in concluding that it did not have jurisdiction to
consider the petitioner’s ex post facto claim in his petition: the petitioner
established a cognizable claim under the ex post facto clause of the
United States constitution, as he made a colorable showing that the
respondent’s and the department’s interpretation and application of
certain statutes (§§ 53a-38 (b) and 54-125a (b) (1)) that rendered him
categorically ineligible for parole on his indeterminate sentence on the
first offense created a genuine risk that he would be incarcerated for
longer than he would have been under the law that existed at the time
he committed the first offense; accordingly, in light of the respondent’s
concession on appeal that the petitioner is parole eligible, this court
granted the petitioner practical relief by directing the habeas court to
render judgment declaring the petitioner to be parole eligible and did
not reach a determination as to whether the respondent’s interpretation
and application of § 54-125a to the petitioner’s sentence violated the ex
post facto clause.

Argued February 11—officially released August 31, 2021

Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland, and tried to the court, Newson, J.; judgment
dismissing the petition; thereafter, the court granted the
petition for certification to appeal, and the petitioner
appealed to this court. Reversed; judgment directed.
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(respondent).

Opinion

PRESCOTT, J. The petitioner, William L. Stafford, Jr.,
appeals from the judgment of the habeas court dismiss-
ing his amended petition for a writ of habeas corpus,
which challenged the categorical refusal by the respon-
dent, the Commissioner of Correction, and the initial
failure by the Board of Pardons and Paroles (board),
to deem the petitioner eligible for parole despite the
fact that he is incarcerated for a parole eligible offense.

On appeal, the petitioner claims that the court improp-
erly dismissed his petition on the grounds that (1) the
court lacked subject matter jurisdiction because the
petitioner failed to state a claim involving the depriva-
tion of a recognized liberty interest, and (2) the petition
was rendered moot by a witness’ testimony at the
habeas trial. We agree with both jurisdictional claims
and, accordingly, reverse the judgment of the habeas
court and remand with direction to render judgment
stating that the petitioner is parole eligible.

The following facts and procedural history are rele-
vant to our disposition of the petitioner’s claims.1 In
1981, the petitioner was charged with two counts of
felony murder in violation of General Statutes (Rev. to

1 We rely on the facts as found and set forth by the habeas court in
its memorandum of decision as well as on undisputed facts disclosed in
the record.
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1981) § 53a-54c,2 the first of which was alleged to have
been committed on June 30 or July 1, 1981, and the
second of which was alleged to have been committed
on August 16, 1981. On October 14, 1982, the petitioner
entered guilty pleas as to both counts. On the first count,
the petitioner was sentenced to an indefinite term of
incarceration of not less than twenty-five years nor
more than life pursuant to General Statutes (Rev. to
1981) § 53a-35.3 On the second count, the petitioner
was sentenced to a definite term of fifty-five years of
incarceration pursuant to General Statutes (Rev. to
1981) § 53a-35a.4 The court ordered the sentences to
run concurrently. ‘‘The petitioner ‘maxed out’ on the
fifty-five year sentence on May 28, 2014, and is deemed

2 General Statutes (Rev. to 1981) § 53a-54c provides in relevant part: ‘‘A
person is guilty of murder when, acting either alone or with one or more
persons, he commits or attempts to commit robbery, burglary, kidnapping,
sexual assault in the first degree, sexual assault in the first degree with a
firearm, sexual assault in the third degree, sexual assault in the third degree
with a firearm, escape in the first degree, or escape in the second degree
and, in the course of and in furtherance of such crime or of flight therefrom,
he, or another participant, if any, causes the death of a person other than
one of the participants . . . .’’

3 General Statutes (Rev. to 1981) § 53a-35 provides in relevant part: ‘‘(a)
For any felony committed prior to July 1, 1981, the sentence of imprisonment
shall be an indeterminate sentence, except as provided in subsection (d).
When such a sentence is imposed the court shall impose a maximum term
in accordance with the provisions of subsection (b) and the minimum term
shall be as provided in subsection (c) or (d).

‘‘(b) The maximum term of an indeterminate sentence shall be fixed by
the court and specified in the sentence as follows: (1) For a class A felony,
life imprisonment . . . .

‘‘(c) Except as provided in subsection (d) the minimum term of an indeter-
minate sentence shall be fixed by the court and specified in the sentence
as follows: (1) For a class A felony, the minimum term shall not be less
than ten nor more than twenty-five years . . . .’’

4 General Statutes (Rev. to 1981) § 53a-35a provides in relevant part: ‘‘For
any felony committed on or after July 1, 1981, the sentence of imprisonment
shall be a definite sentence and the term shall be fixed by the court as
follows . . .

‘‘(2) for the class A felony of murder, a term not less than twenty-five
years nor more than life . . . .’’
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to have been ‘released’ from that conviction.’’5 Just prior
to the expiration of that sentence, the petitioner submit-
ted the first of three inmate request forms to Institu-
tional Parole Officer Vadnais (IPO Vadnais),6 seeking a
parole eligibility date for his indeterminate twenty-five
years to life sentence. IPO Vadnais responded to all
three requests, indicating each time that the petitioner
was not eligible for parole on the indeterminate felony
murder sentence because the determinate felony mur-
der sentence was not a parole eligible offense.7

Subsequently, the petitioner filed a petition for a writ
of habeas corpus as a self-represented litigant. On May

5 ‘‘The petitioner ‘maxed out’ his sentence through the earning [of] certain
‘good time’ and job credits to reduce his term of incarceration . . . .’’ In
other words, the petitioner served the entire length of his fifty-five year
sentence, as reduced by good conduct credits and job credits that he earned
while incarcerated. See General Statutes §§ 18-7a and 18-98a.

6 This individual’s first name was not provided.
7 Two parole statutes are at issue because of the dates of the underlying

offenses: General Statutes §§ 54-125 and 54-125a. Section 54-125 provides
in relevant part: ‘‘Any person confined for an indeterminate sentence, after
having been in confinement under such sentence for not less than the
minimum term, or, if sentenced for life, after having been in confinement
under such sentence for not less than the minimum term imposed by the
court, less such time as may have been earned under the provisions of
section 18-7, may be allowed to go at large on parole in the discretion of
the panel of the Board of Pardons and Paroles for the institution in which
the person is confined, if (1) it appears from all available information,
including such reports from the Commissioner of Correction as such panel
may require, that there is reasonable probability that such inmate will live
and remain at liberty without violating the law and (2) such release is not
incompatible with the welfare of society. . . .’’ (Emphasis added.)

Section 54-125a provides in relevant part: ‘‘(a) A person convicted of one
or more crimes who is incarcerated on or after October 1, 1990, who received
a definite sentence or total effective sentence of more than two years, and
who has been confined under such sentence or sentences for not less than
one-half of the total effective sentence less any risk reduction credit earned
under the provisions of section 18-98e or one-half of the most recent sentence
imposed by the court less any risk reduction credit earned under the provi-
sions of section 18-98e, whichever is greater, may be allowed to go at large
on parole . . . .

(b) (1) No person convicted of any of the following offenses, which was
committed on or after July 1, 1981, shall be eligible for parole under
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10, 2016, the petitioner, through counsel, filed an
amended petition for a writ of habeas corpus alleging
that the respondent improperly determined that the
petitioner is not parole eligible, despite the fact that he
is currently incarcerated for a parole eligible offense
pursuant to General Statutes § 54-125, which consti-
tutes a violation of the petitioner’s rights under the due
process and ex post facto clauses of the United States
constitution. The relief requested in the amended peti-
tion includes, inter alia, (1) a declaration by the court
that the petitioner is eligible for parole, (2) an order
that the respondent classify the petitioner as eligible
for parole, and (3) that the board and the Department
of Correction (department) classify the petitioner as
parole eligible and accord him consideration in accor-
dance with the criteria set forth in § 54-125.8 The respon-
dent filed a return on July 9, 2018, in which he alleged
as a ‘‘defense’’ that the petitioner is not eligible for
parole consideration.

At the petitioner’s habeas trial, on February 26, 2019,
three witnesses testified: (1) Michelle Deveau, a records
specialist with the department; (2) Richard Sparaco, the
executive director of the board; and (3) the petitioner.
Specifically, Deveau testified, inter alia, that the depart-
ment generates a parole eligibility date for the board
that is based on relevant statutes and her office’s calcu-
lations. She acknowledged that the presentence investi-
gation report prepared at the time of the sentencing of

subsection (a) of this section . . . (C) felony murder, as provided in section
53a-54c . . . .’’ (Emphasis added.)

8 Specifically, the amended petition states: ‘‘That the Office of Pardons
and Paroles in the [d]epartment . . . classify the petitioner as a parole
eligible inmate and accord him consideration in accordance with the criteria
set forth in . . . § 54-125.’’ It thus appears that the petitioner was operating
under the mistaken belief that the board is a part of the department, as
opposed to a separate and distinct entity. We interpret the petitioner’s
request for relief as applying to both entities.
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the petitioner9 stated that ‘‘[u]nfortunately [for] . . .
society [the petitioner] will be eligible for parole in the
future.’’ Nevertheless, Deveau testified that the peti-
tioner was not, and would never be, eligible for parole
pursuant to General Statutes §§ 53a-37,10 53a-38 (b),11

and 54-125a12 because, even though the petitioner
reached the maximum term of his definite sentence,
that sentence still serves as a bar to the petitioner’s
parole eligibility on the indeterminate sentence.13

By contrast, Sparaco testified, inter alia, that the peti-
tioner is parole eligible because, when his fifty-five year
sentence reached its maximum, on May 28, 2014, the
petitioner was left to serve only his indeterminate sen-
tence, which was imposed for a parole eligible offense
pursuant to § 54-125. Sparaco’s testimony in this regard
was contrary to what the respondent had indicated
Sparaco’s opinion would be in his expert witness disclo-

9 Presentence investigation reports are prepared by the Office of Adult
Probation.

10 General Statutes § 53a-37 provides in relevant part: ‘‘When multiple
sentences of imprisonment are imposed on a person at the same time . . .
the sentence or sentences imposed by the court shall run either concurrently
or consecutively with respect to each other and to the undischarged term
or terms in such manner as the court directs at the time of sentence.
The court shall state whether the respective maxima and minima shall run
concurrently or consecutively with respect to each other, and shall state in
conclusion the effective sentence imposed. . . .’’

11 General Statutes § 53a-38 (b) provides in relevant part: ‘‘A definite sen-
tence of imprisonment commences when the prisoner is received in the
custody to which he was sentenced. Where a person is under more than
one definite sentence, the sentences shall be calculated as follows . . . If
the sentences run concurrently, the terms merge in and are satisfied by
discharge of the term which has the longest term to run . . . .’’ (Empha-
sis added.)

12 At the time that the petitioner committed the offenses at issue, and at
the time he was sentenced, § 54-125a had not yet been enacted. It was
enacted in 1990.

13 Deveau also testified that she did not take General Statutes § 53a-35c
into account when calculating the petitioner’s parole eligibility. Section 53a-
35c provides: ‘‘The sentence of life imprisonment without the possibility of
release shall not be available as a sentence for an offense committed prior
to October 1, 1985.’’
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sure. Sparaco explained, in his testimony, that ‘‘[p]arole
eligibility is the gateway to a hearing,’’ it is statutorily
determined, and the board does not exercise discretion
in determining eligibility. Sparaco further testified that
(1) he became aware of the petitioner’s case in 2015
because of the present habeas litigation, (2) the board
did not receive notice of the petitioner’s eligibility from
the department ‘‘as we do with many other cases,’’ (3)
the board has determined that the petitioner is parole
eligible, and (4) the board has not reached a conclusion
as to whether the petitioner should be afforded a parole
hearing.14

Following the habeas trial, the court issued a memo-
randum of decision and dismissed the petition. The
court concluded that the petitioner’s claims were not
justiciable for two reasons: (1) the petitioner has failed
to state a claim involving the deprivation of a recognized
liberty interest and, thus, has failed to state a claim
over which the habeas court has jurisdiction; and (2)
the issue of obtaining a parole eligibility determination
has become moot because there is no longer a viable
dispute in light of Sparaco’s testimony that the board
has found the petitioner to be eligible for parole but
has declined to grant him a hearing. The petitioner then
filed a timely motion for reconsideration, which the
court denied. Subsequently, the petitioner filed a peti-

14 The following colloquy ensued:
‘‘[The Petitioner’s Counsel]: Has [the petitioner] been accorded a parole

hearing or a parole review by your office?
‘‘[Sparaco]: He has not been reviewed by my office for a, even given hear-

ing.
* * *

‘‘[The Petitioner’s Counsel]: Okay. And do, have you evaluated whether
the court has adequate information to accord [the petitioner] a hearing?

‘‘[Sparaco]: Yes.
‘‘[The Petitioner’s Counsel]: And what is your conclusion at this point?
‘‘[Sparaco]: We have not made the conclusion because we have—the

answer to that question has not completely been provided to me. It’s if we
have enough information or we don’t have enough information to proceed
with a hearing.’’
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tion for certification to appeal, which the court granted
on May 28, 2019.

On December 11, 2019, the petitioner filed a motion
for articulation, seeking further explanation as to why
the habeas court did not address whether it had jurisdic-
tion to decide the petitioner’s ex post facto claim, as
distinct from his due process claim, and to clarify cer-
tain findings with respect to its conclusion that the
petition was moot. The court denied the motion for
articulation, and the petitioner sought review from this
court pursuant to Practice Book § 66-5.15 This court
granted the motion for review but denied the relief
requested therein. This appeal followed. On appeal, the
respondent concedes that the petitioner is parole eligi-
ble. Additional facts will be set forth as needed.

I

As an initial matter, before addressing the petitioner’s
claims, we first discuss whether, in light of the respon-
dent’s concession before this court that the petitioner
is parole eligible, this appeal is moot. We conclude that
it is not.

The following legal principles guide our review.
‘‘Mootness is a question of justiciability that must be
determined as a threshold matter because it implicates
this court’s subject matter jurisdiction. . . . Justicia-
bility requires (1) that there be an actual controversy
between or among the parties to the dispute . . . (2)
that the interests of the parties be adverse . . . (3) that
the matter in controversy be capable of being adjudi-
cated by judicial power . . . and (4) that the determi-
nation of the controversy will result in practical relief to
the complainant.’’ (Citation omitted; internal quotation

15 Practice Book § 66-5 provides in relevant part: ‘‘The sole remedy of any
party desiring the court having appellate jurisdiction to review the trial
court’s decision on the motion [for articulation] . . . shall be by motion
for review under Section 66-7. . . .’’
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marks omitted.) Renaissance Management Co. v.
Barnes, 175 Conn. App. 681, 685–86, 168 A.3d 530
(2017). ‘‘[I]t is well established that, in determining
whether a court has subject matter jurisdiction, every
presumption favoring jurisdiction should be indulged.
. . . Subject matter jurisdiction involves the authority
of the court to adjudicate the type of controversy pre-
sented by the action before it. . . . [A] court lacks dis-
cretion to consider the merits of a case over which it
is without jurisdiction . . . . The subject matter juris-
diction requirement may not be waived by any party,
and also may be raised by a party, or by the court sua
sponte, at any stage of the proceedings, including on
appeal.’’ (Internal quotation marks omitted.) Sousa v.
Sousa, 322 Conn. 757, 770, 143 A.3d 578 (2016).

‘‘Under our well established jurisprudence, [m]oot-
ness presents a circumstance wherein the issue before
the court has been resolved or had lost its significance
because of a change in the condition of affairs between
the parties. . . . In determining mootness, the disposi-
tive question is whether a successful appeal would ben-
efit the plaintiff or defendant in any way. . . . In other
words, the ultimate question is whether the determina-
tion of the controversy will result in practical relief to
the complainant.’’ (Internal quotation marks omitted.)
Crocker v. Commissioner of Correction, 178 Conn. App.
191, 194, 174 A.3d 860 (2017). ‘‘[W]hen, during the pen-
dency of an appeal, events have occurred that preclude
an appellate court from granting any practical relief
through its disposition of the merits, a case has become
moot.’’ (Internal quotation marks omitted.) Gainey v.
Commissioner of Correction, 181 Conn. App. 377, 383,
186 A.3d 784 (2018).

In his habeas petition, the petitioner specified that the
form of relief he was requesting was (1) a declaration
by the court that he is eligible for parole, (2) an order
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that the respondent classify him as eligible for parole,
and (3) that the board and the department classify him
as eligible for parole and accord him consideration in
accordance with the criteria set forth in § 54-125. Only
the last of these forms of relief has arguably been satis-
fied by the respondent’s concession.16 As such, this
court can order practical relief by remanding the case
with direction to render judgment that the petitioner
is parole eligible. This is the principal form of relief that
the petitioner has sought. Moreover, the respondent
indicated to the habeas court that it too is ‘‘seeking [the

16 It remains unclear whether the board has reviewed the petitioner for
parole and determined, in its discretion, whether it will afford him a parole
hearing. We note that this point relates to the petitioner’s suitability for
parole, as opposed to his eligibility for parole. See Baker v. Commissioner
of Correction, 91 Conn. App. 855, 859 n.6, 882 A.2d 1238 (2005) (‘‘Eligibility
for parole and suitability for parole release are two distinct concepts . . . .
[P]arole eligibility means that the prisoner may be considered by the board
for release, whereas suitability is the determination by the board that the
prisoner is actually entitled to release under the relevant guidelines.’’), rev’d
in part on other grounds, 281 Conn. 241, 914 A.2d 1034 (2007). The petitioner
maintains that no suitability determination has been made.

In its memorandum of decision, the habeas court stated in relevant part:
‘‘Sparaco . . . testified that the board conducted a review of the petitioner’s
file after it became aware of the habeas action, that the board has found
the petitioner to be eligible for parole, but the board has declined to grant
him with a hearing.’’ (Emphasis altered; footnote omitted.) On our review
of the transcript, however, it seems that Sparaco testified that the board
has not reviewed the petitioner for parole, nor has it reached a conclusion
as to whether or not the petitioner will be granted a parole hearing. See
footnote 14 of this opinion.

Our reading of Sparaco’s testimony is further supported by counsel for
the respondent’s later statement on the record at trial that, based on a
conversation he had with Sparaco, it was his belief that, if the petitioner
made certain statements on the record, ‘‘I think [Sparaco] would at least
put him in the pipeline for a hearing. And now the hearing may result in
a board saying we don’t have enough information to make a decision so
we’re gonna have to deny the, deny the case or continue the case.’’ (Empha-
sis added.)

Furthermore, at oral argument to this court, the respondent’s counsel
represented that Sparaco’s testimony is the only evidence in this case that
the board has reviewed the petitioner’s case and determined that he is not
suitable for parole.
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court’s] guidance in whether or not this is a parole
eligible sentence . . . . [I]t’s not entirely clear that this
is a parole eligible sentence.’’

In our view, the petitioner would benefit from a judi-
cial determination of eligibility because it is an enforce-
able judgment that would ensure that the petitioner
would not need to seek such a declaration by a court
in the future if the respondent or the department were
again to change their position regarding whether the
petitioner is parole eligible. In the absence of such a
judicial determination, in light of the long-standing con-
fusion on the issue of the petitioner’s parole eligibility
by the board and the department,17 we are not convinced
that the respondent’s concession is sufficient to ensure
that the petitioner is deemed parole eligible for all rele-
vant future purposes. As of the date of oral argument

17 The facts of this case exemplify the importance of both the department
and the board having the same view on whether an inmate is parole eligible.
With respect to which of these two entities has the ultimate authority to
determine whether an inmate is parole eligible, we note that General Statutes
§ 54-124a (f) provides that the board has independent decision-making
authority to grant or to deny parole in accordance with a number of statutes,
including § 54-125, which is the statute that governs parole of an inmate
serving an indeterminate sentence as the petitioner is in this case. Deveau
testified, however, that the department is the entity that initially determines
the parole eligibility date for the board.

The notion that, in practice, the board only begins to consider an inmate’s
parole eligibility after it receives notice from the department is consistent
with Sparaco’s testimony. Specifically, he testified that the board had not
received any directives or information from the department regarding the
petitioner, such as his name on a list of individuals who are eligible for
parole ‘‘as it does with many other cases.’’ Sparaco only became aware of
the issue regarding the petitioner’s parole eligibility after the petitioner
initiated this habeas action, which was six or more months after the peti-
tioner completed serving his sentence with the definite term and, in Sparaco’s
view, the petitioner became parole eligible. Therefore, irrespective of the
fact that the board has ultimate decision-making authority on the issue
of parole eligibility, the facts of this case make clear that, in effect, the
department’s determination that an inmate is not eligible for parole can
prevent the inmate from being deemed parole eligible by the board for a
significant period of time, nearly five years in the present case.



Page 99ACONNECTICUT LAW JOURNALAugust 31, 2021

207 Conn. App. 85 AUGUST, 2021 97

Stafford v. Commissioner of Correction

to this court, the petitioner had not received any formal
indication or writing from either the board or the depart-
ment that he is parole eligible.18

Moreover, as Sparaco aptly explained in his testi-
mony, ‘‘Parole eligibility is the gateway to a hearing.’’
Even assuming arguendo that the board has declined
to grant the petitioner a parole hearing, which is indis-
putably in its discretion to do, the petitioner could later
be granted a follow-up review and be found suitable
for parole.19 See Baker v. Commissioner of Correction,
91 Conn. App. 855, 859 n.6, 882 A.2d 1238 (2005) (‘‘Eligi-
bility for parole and suitability for parole release are
two distinct concepts . . . . [P]arole eligibility means
that the prisoner may be considered by the board for
release, whereas suitability is the determination by the
board that the prisoner is actually entitled to release
under the relevant guidelines.’’), rev’d in part on other
grounds, 281 Conn. 241, 914 A.2d 1034 (2007). As such,
the petitioner’s classification as a parole eligible inmate
is a tangible benefit on which his release from prison
is contingent and, at this point, the petitioner still has
not received the one thing he consistently has
requested: an enforceable judgment stating that he is
parole eligible.

We further note that the notion that no actual contro-
versy between the parties exists regarding the issue of
the petitioner’s eligibility is somewhat belied by this

18 The facts underlying this habeas corpus appeal bring to mind the bureau-
cratic squabbling so brilliantly depicted in the 1985 dystopian film ‘‘Brazil.’’

19 In this vein, while Sparaco was testifying, the following colloquy ensued
between him and the petitioner’s counsel:

‘‘Q. So an initial parole eligibility date is different, really, from follow-up
parole reviews. Correct?

‘‘A. Could you repeat that one more time? Sorry.
‘‘Q. The initial parole eligibility date for a sentenced inmate is different

in kind from follow-up reviews that might be granted after a person’s been
denied following a hearing?

‘‘A. Yes.’’
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appeal. That is to say, if there truly is no dispute between
the parties on the issue of the petitioner’s parole eligibil-
ity, the parties could have so stipulated at any time, or
the respondent could have confessed to a judgment in
the petitioner’s favor in the habeas court. For these
reasons, we conclude that this appeal is not rendered
moot by the respondent’s concession that the petitioner
is parole eligible, and we have jurisdiction to reach
its merits.

II

One of the petitioner’s claims on appeal is that the
habeas court improperly concluded that the petition
was rendered moot by Sparaco’s testimony that the
board has found the petitioner to be eligible for parole
but has declined to grant him a hearing. With respect
to this claim, we rely on the jurisdictional principles
and the standard of review set forth in part I of this
opinion. For many of the same reasons we concluded
in part I of this opinion that this appeal is not moot,
we agree with the petitioner that the habeas court
improperly dismissed the underlying petition as moot.

As previously mentioned, in the petitioner’s habeas
petition, he specified that the form of relief he was
requesting was (1) a declaration by the court that he
is eligible for parole, (2) an order that the respondent
classify him as eligible for parole, and (3) that the board
and the department classify him as eligible for parole
and accord him consideration in accordance with the
criteria set forth in § 54-125. None of these forms of
relief was provided by virtue of Sparaco’s testimony
that the board has determined that the petitioner is
parole eligible.

At the habeas trial, there was no indication that the
department deems the petitioner to be parole eligible.
Three times the petitioner submitted an inmate request
form to the department, specifically to IPO Vadnais,
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seeking a parole eligibility date, and three times he
was told that he was not eligible for parole. The only
representative from the department to testify, Deveau,
stated unequivocally that, based on her office’s calcula-
tions, the petitioner would never be eligible for parole.
Moreover, Sparaco clearly testified that the board had
not received anything from the department regarding
the petitioner, such as his name on a list of individuals
who are eligible for parole, ‘‘as it does with many other
cases.’’ Sparaco only became aware of the issue regard-
ing the petitioner’s parole eligibility after the petitioner
initiated this habeas action, which was six or more
months after the petitioner’s definite term reached its
maximum and, in Sparaco’s view, the petitioner became
parole eligible. This conflicting testimony,20 in conjunc-
tion with the lack of any evidence to suggest that the
department deems the petitioner parole eligible, indi-
cates that there was still an ongoing controversy after
Sparaco’s testimony. Likewise, the respondent’s closing
argument to the habeas court further indicates that
Sparaco’s testimony did not resolve the issue of whether
the petitioner is parole eligible. Specifically, the respon-
dent stated in his closing argument, ‘‘[T]he board is
seeking [the court’s] guidance in whether or not this is
a parole eligible sentence . . . . [I]t’s not entirely clear
that this is a parole eligible sentence.’’ Accordingly, we
conclude that the court improperly concluded that the
case was moot.

III

Finally, we address the petitioner’s claim on appeal
that the habeas court improperly concluded that it
lacked subject matter jurisdiction on the basis that the
petitioner failed to state a claim involving the depriva-
tion of a recognized liberty interest. The petitioner

20 The court specifically characterized the testimony of Sparaco and
Deveau as conflicting.
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argues that the court’s conclusion in this regard does
not account for his ex post facto claim, which is distinct
from his due process claim, over which the court has
jurisdiction irrespective of whether the petitioner has
alleged an impairment of a vested right. Specifically,
the petitioner maintains that the respondent has inter-
preted and applied § 54-125a, which was not enacted
until 1990, to his sentence in a way that violates the ex
post facto clause. We conclude that the petitioner has
alleged a cognizable ex post facto claim that is sufficient
to invoke the jurisdiction of the habeas court.

We begin by setting forth certain governing principles
of law as well as our standard of review. ‘‘Whether a
habeas court properly dismissed a petition for a writ
of habeas corpus presents a question of law over which
our review is plenary.’’ Gilchrist v. Commissioner of
Correction, 334 Conn. 548, 553, 223 A.3d 368 (2020).
‘‘[When] the legal conclusions of the court are chal-
lenged, we must determine whether they are legally and
logically correct . . . and whether they find support in
the facts that appear in the record.’’ (Internal quotation
marks omitted.) Johnson v. Commissioner of Correc-
tion, 285 Conn. 556, 566, 941 A.2d 248 (2008). ‘‘The
habeas court is afforded broad discretion in making its
factual findings, and those findings will not be disturbed
unless they are clearly erroneous. . . . The application
of the habeas court’s factual findings to the pertinent
legal standard, however, presents a mixed question of
law and fact, which is subject to plenary review.’’ (Inter-
nal quotation marks omitted.) Horn v. Commissioner
of Correction, 321 Conn. 767, 775, 138 A.3d 908 (2016).

‘‘The ex post facto clause of the United States consti-
tution prohibits retroactive application of a law that
inflicts a greater punishment, than the law annexed to
the crime, when committed. . . . In other words, the
clause forbids the application of any new punitive mea-
sure to a crime already consummated, to the detriment
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or material disadvantage of the wrongdoer.’’ (Citation
omitted; internal quotation marks omitted.) Breton v.
Commissioner of Correction, 330 Conn. 462, 470, 196
A.3d 789 (2018). ‘‘To establish a cognizable claim under
the ex post facto clause, therefore, a habeas petitioner
need only make a colorable showing that the new law
creates a genuine risk that he or she will be incarcerated
longer under that new law than under the old law.’’
Johnson v. Commissioner of Correction, 258 Conn. 804,
818, 786 A.2d 1091 (2002).

‘‘In addition it is firmly established that statutes gov-
erning parole eligibility are part of the law annexed to
the crime for ex post facto clause purposes. . . . As
the United States Supreme Court explained in [Warden
v. Marrero, 417 U.S. 653, 658, 94 S. Ct. 2532, 41 L. Ed.
2d 383 (1974)], [a]lthough . . . the precise time at
which the offender becomes eligible for parole is not
part of the sentence . . . it is implicit in the terms of
the sentence. And because it could not be seriously
argued that sentencing decisions are made without
regard to the period of time a defendant must spend
in prison before becoming eligible for parole, or that
such decisions would not be drastically affected by a
substantial change in the proportion of the sentence
required to be served before becoming eligible, parole
eligibility can properly be viewed as being determined—
and deliberately so—by the sentence of the [court].’’
(Citations omitted; internal quotation marks omitted.)
Breton v. Commissioner of Correction, supra, 330
Conn. 472.

‘‘Furthermore, [t]he United States Supreme Court has
recognized that a law need not impair a vested right
to violate the ex post facto prohibition. Evaluating
whether a right has vested is important for claims under
the [c]ontracts or [d]ue [p]rocess [c]lauses, which solely
protect [preexisting] entitlements. . . . The presence
or absence of an affirmative, enforceable right is not
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relevant, however, to the ex post facto prohibition,
which forbids the imposition of punishment more
severe than the punishment assigned by law when the
act to be punished occurred. Critical to relief under the
[e]x [p]ost [f]acto [c]lause is not an individual’s right
to less punishment, but the lack of fair notice and gov-
ernmental restraint when the legislature increases pun-
ishment beyond what was prescribed when the crime
was consummated.’’ (Emphasis added; internal quota-
tion marks omitted.) Id., 471. ‘‘Thus, to determine
whether a habeas court has subject matter jurisdiction
over a petitioner’s ex post facto claim, [t]he controlling
inquiry . . . [is] whether retroactive application of the
change in [the] law create[s] a sufficient risk of increas-
ing the measure of punishment attached to the covered
crimes. . . . [A] habeas petitioner need only make a
colorable showing that the new law creates a genuine
risk that he or she will be incarcerated longer under
that new law than under the old law.’’ (Internal quota-
tion marks omitted.) Whistnant v. Commissioner of
Correction, 199 Conn. App. 406, 421, 236 A.3d 276, cert.
denied, 335 Conn. 969, 240 A.3d 286 (2020).

In the present case, the law in effect when the peti-
tioner committed the two felony murders at issue was
such that the sentence for any felony murder committed
prior to July 1, 1981, was to be indeterminate, whereas,
the sentence for any felony murder committed on or
after July 1, 1981, was to be definite. See General Stat-
utes (Rev. to 1981) §§ 53a-35 and 53a-35a. Moreover,
pursuant to § 54-125, a person serving an indeterminate
sentence becomes eligible for parole after having served
the minimum term. See footnote 7 of this opinion. The
petitioner was sentenced in accordance with these stat-
utes; namely, he received an indeterminate sentence of
twenty-five years to life for a felony murder committed
prior to July 1, 1981, and a definite sentence of fifty-
five years for a second felony murder committed after
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July 1, 1981, to be served concurrently. Moreover, as
reflected in the presentence investigation report, the
petitioner was deemed to be eligible for parole in the
future.

Despite the petitioner’s having fully served the defi-
nite sentence and having served the minimum term of
the indeterminate sentence, the department has
informed him on numerous occasions that he is not
eligible for parole on the indeterminate sentence that
he is currently serving. The department’s position, as
explained by Deveau at the habeas trial, is that the
petitioner is not parole eligible because (1) pursuant
to §§ 53a-37 and 53a-38 (b), the term of the two senten-
ces has merged and will not be deemed satisfied until
the longest term, in this case the life sentence, has run,
and (2) pursuant to § 54-125a (b) (1), which only became
effective on October 1, 1990, a person who received a
definite sentence after having been convicted of a felony
murder committed on or after July 1, 1981, is categori-
cally ineligible for parole, even for a separate, parole
eligible offense. The petitioner maintains that the
department’s interpretation and application of these
statutes is inaccurate21 and effectively transforms the
petitioner’s sentence into one of life imprisonment with-
out the possibility of parole, which is a more severe
punishment than that assigned by law when the peti-
tioner committed the felony murders at issue and, thus,
it violates the ex post facto clause.22

21 With regard to § 53a-38 (b), the petitioner correctly points out that, by
its plain language, it only applies where a person is ‘‘under more than one
definite sentence . . . .’’ (Emphasis in original.) With regard to § 54-125a
(b), the petitioner maintains that it does not apply to offenses committed
prior to July 1, 1981. Moreover, the petitioner argues that there is no indica-
tion that the legislature intended to retroactively alter parole eligibility for
an indeterminate sentence.

22 The petitioner also argues that the department’s position regarding the
petitioner’s eligibility violates § 53a-35c, which provides that the sentence
of life imprisonment without the possibility of release is not available as a
sentence for an offense committed prior to October 1, 1985. See footnote
13 of this opinion.
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Our Supreme Court has clearly expressed that due
process claims are distinct from ex post facto claims
in that ‘‘a law need not impair a vested right to violate
the ex post facto prohibition.’’ (Internal quotation
marks omitted.) Breton v. Commissioner, supra, 330
Conn. 471; see Johnson v. Commissioner of Correction,
supra, 258 Conn. 817–19; see also Baker v. Commis-
sioner of Correction, supra, 91 Conn. App. 862–63.
Accordingly, in the present case, it was improper as a
matter of law for the habeas court to conclude that
the petitioner ‘‘has failed to state a claim involving the
deprivation of a recognized liberty interest, so he has
failed to state a claim over which the habeas court has
jurisdiction.’’ (Internal quotation marks omitted.) Such
a conclusion fails to account for the petitioner’s ex post
facto claim, which the habeas court made note of in
the procedural history portion of its decision but did
not address further.23

In addition, we conclude that the petitioner has estab-
lished a cognizable claim under the ex post facto clause
because he has made a colorable showing that the
department’s interpretation and application of §§ 53a-
38 (b) and 54-125a (b) (1) creates a genuine risk that
he will be incarcerated longer than he would have been
under the law that existed at the time he committed
the offenses at issue. That is, at the time the petitioner

23 Specifically, the court stated: ‘‘The petitioner asserts that the respon-
dent’s categorical refusal to classify him as parole eligible based on the now
expired felony murder conviction violates his rights to due process because
it has effectively converted the sentence he is now serving, which is parole
eligible under . . . § 54-125, into one that is not. He also claims that it
violates the prohibition against ex post facto laws, because parole eligibility
was a component of the sentence imposed by the trial court.’’ (Emphasis
in original.) The fact that the court did not set forth its rationale for conclud-
ing that it lacked jurisdiction to consider the ex post facto claim in its
memorandum of decision or by way of articulation does not hamper our
ability to resolve the present claim because the claim rests on undisputed
procedural facts and, as we have stated previously in this opinion, the
jurisdictional issue presents a question of law over which our review is ple-
nary.



Page 107ACONNECTICUT LAW JOURNALAugust 31, 2021

207 Conn. App. 85 AUGUST, 2021 105

Stafford v. Commissioner of Correction

committed the first felony murder, the sentence for that
offense was indeterminate and parole eligible. Subse-
quent to the commission of both felony murders and
the petitioner’s sentencing for those crimes, § 54-125a
was enacted and has served as the basis for the depart-
ment’s view that the petitioner’s second felony murder
conviction renders him ineligible for parole on his first
felony murder conviction. Thus, the department’s inter-
pretation and application of § 54-125a creates a genuine
risk that the petitioner will be incarcerated for the rest
of his life without the possibility of parole, for what
was originally a parole eligible sentence. Accordingly,
the habeas court had jurisdiction to consider the peti-
tioner’s ex post facto claim, and it was error for the
court to conclude otherwise.

In light of the respondent’s concession on appeal,
and the fact that there are no other material facts in
dispute, it is not necessary to remand this matter for a
trial in the habeas court. Moreover, because we can
grant practical relief by directing the habeas court to
render a judgment declaring the petitioner to be parole
eligible, we need not determine whether the respon-
dent’s prior interpretation and application of § 54-125a
to the petitioner’s sentence violates the ex post facto
clause.

The petitioner had to wait almost five years after
becoming parole eligible for a trial on the issue of
whether he is, in fact, parole eligible. By reversing and
remanding this case with direction to render judgment
that the petitioner is parole eligible, we will ensure that
he does not have to seek this same declaration from a
court again in the future and that both the respondent
and the board will treat him as such.

The judgment is reversed and the case is remanded
to the habeas court with direction to render judgment
stating that the petitioner is parole eligible.

In this opinion the other judges concurred.
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Syllabus

Convicted, after a jury trial, of the crimes of sexual assault in the fourth
degree and risk of injury to a child, the defendant appealed to this
court. Held:

1. The defendant could not prevail on his unpreserved claim that the trial
court committed plain error by permitting the victim’s mother to testify
as a constancy of accusation witness regarding statements the victim
made to her disclosing the assault perpetrated by the defendant: the
defendant’s counsel raised the issue of the victim’s delayed disclosure
of the assault at trial during his cross-examination of the victim, thus,
the court’s admission of the mother’s constancy of accusation testimony
was consistent with the procedures established by our Supreme Court
in State v. Daniel W. E. (322 Conn. 593) and contained in the applicable
provision (§ 6-11) of the Connecticut Code of Evidence; moreover, the
defendant’s claim that the victim’s disclosure of the assault within
twenty-four hours should have precluded the use of constancy of accusa-
tion testimony was an issue of first impression and, thus, the defendant
failed to establish the existence of an error so obvious it affected the
fairness and integrity of and public confidence in the judicial proceed-
ings.

2. The defendant could not prevail on his unpreserved claim that the trial
court committed plain error by admitting into evidence a videotape of the
victim’s forensic interview under the constancy of accusation doctrine
or pursuant to the medical diagnosis or treatment exception to the
rule against hearsay evidence; nothing in the record indicates that the
videotape was admitted pursuant to the constancy of accusation doc-
trine, and, as the defendant did not object to the admissibility of the
videotape on any grounds or question the victim regarding her under-
standing of the purpose of the interview during trial, the record was
inadequate to determine whether the victim understood that what she
said during the interview was for the purpose of receiving medical
diagnosis or treatment.
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Substitute information charging the defendant with
one count each of the crimes of sexual assault in the
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fourth degree and risk of injury to a child, brought to the
Superior Court in the judicial district of New London,
geographical area number ten, and tried to the jury
before Jongbloed, J.; verdict and judgment of guilty,
from which the defendant appealed to this court.
Affirmed.

Norman A. Pattis, for the appellant (defendant).

Samantha L. Oden, deputy assistant state’s attorney,
with whom, on the brief, were Michael L. Regan, state’s
attorney, and Theresa Ferryman, senior assistant
state’s attorney, for the appellee (state).

Opinion

PRESCOTT, J. The defendant, Christopher J. Dionne,
appeals from the judgment of conviction, rendered after
a jury trial, of one count of sexual assault in the fourth
degree in violation of General Statutes § 53a-73a (a) (1)
(A) and one count of risk of injury to a child in violation
of General Statutes § 53-21 (a) (2). On appeal, the defen-
dant claims that the trial court improperly (1) permitted
the victim’s mother1 to testify as a constancy of accusa-
tion witness regarding statements made by the victim
to her that disclosed the sexual abuse perpetrated by the
defendant, and (2) admitted a videotape of the victim’s
forensic interview under the constancy of accusation
doctrine or pursuant to the medical diagnosis or treat-
ment exception to the rule against hearsay evidence.
The defendant concedes that both of these claims are
unpreserved and are not of constitutional magnitude.
Accordingly, he seeks to prevail under the plain error
doctrine. We conclude that the defendant has failed to
meet his high burden of demonstrating plain error and,
accordingly, affirm the judgment of conviction.

1 In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse and the crime of risk of injury to a child, we decline
to identify the victim or others through whom the victim’s identity may be
ascertained. See General Statutes § 54-86e.
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The jury reasonably could have found the following
facts. The victim was ten years old at the time the
defendant sexually assaulted her. She was best friends
with the defendant’s daughter. The defendant and his
family lived on the same street as the victim.

On November 25, 2017, the victim slept over at the
defendant’s house. At 1:30 a.m., the defendant returned
home and entered the living room where the victim was
sleeping. After awaking the victim by his presence, he
proceeded to touch and rub the victim’s buttocks and
her breasts. He also asked the victim to kiss his penis
to which she responded, ‘‘No.’’ He warned the victim
not to tell anyone about what he had done to her.

On November 26, 2017, the victim disclosed to her
mother that the defendant had touched her buttocks
and breasts. She also repeated the disclosure to a family
therapist, during which time she became physically ill.

On the following day, the victim’s mother reported
the victim’s disclosure to the Department of Children
and Families (DCF), spoke to a resident state trooper,
Kazimera Morse, and turned over to Morse clothing that
the victim had been wearing during her sleepover at the
defendant’s house. Morse informed the victim’s mother
that DCF would contact her regarding what to do next
with the ‘‘medical process.’’ DCF contacted the victim’s
mother later that day to schedule a forensic interview
of the victim.

A forensic interview of the victim was conducted on
November 29, 2017, at Yale New Haven Hospital by a
licensed clinical social worker. During the interview,
the victim disclosed in greater detail the sexual assault
committed by the defendant. Immediately following the
interview, a physician performed a physical examina-
tion of the victim, the results of which were normal.

The defendant later admitted to the police that he
had physical contact with the victim during the
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sleepover but represented that the contact had not been
sexual in nature. Subsequent DNA analysis of swabs
taken from the victim’s pajama shorts further incul-
pated, albeit not conclusively, the defendant. As a result,
the defendant was arrested in January, 2018.

At the defendant’s jury trial, the victim was the first
witness to testify. She described the sexual abuse perpe-
trated on her by the defendant, explained why she did
not disclose the abuse immediately the following morn-
ing, and stated that she first disclosed the abuse to her
mother late the following day after taking a bath. During
his cross-examination of the victim, defense counsel
asked a series of questions that suggested that she had
had various opportunities throughout the day to tell
her mother what had happened but failed to do so.

The state subsequently offered, and the court admit-
ted without objection, testimony by the victim’s mother
regarding the disclosure made to her by the victim about
the abuse the previous night. This testimony was elic-
ited in compliance within the strictures regarding con-
stancy of accusation testimony set forth in § 6-11 (c)
of the Connecticut Code of Evidence.2 The court also
gave a limiting instruction to the jury regarding the
proper use of constancy of accusation testimony.

The court also admitted without objection a video-
tape of the forensic interview of the victim. During the
interview, the victim provided additional information
regarding the sexual abuse perpetrated on her by the

2 Section 6-11 (c) of the Connecticut Code of Evidence provides in relevant
part: ‘‘[Constancy of accusation] witnesses may testify that the allegation
was made and when it was made, provided that the complainant has testified
to the facts of the alleged assault and to the identity of the person or persons
to whom the alleged assault was reported. Any testimony by the witnesses
about details of the alleged assault shall be limited to those details necessary
to associate the complainant’s allegations with the pending charge. The
testimony of the witnesses is admissible only with regard to whether the
complaint was made and not to corroborate the substance of the complaint.’’
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defendant. This evidence was admitted for substantive
purposes. The defendant was expressly asked by the
court on two separate occasions whether he had any
objection to the admission of the videotape, and his
counsel stated that he did not.

The jury subsequently found the defendant guilty of
both charges. The court imposed a total effective sen-
tence of seven years of incarceration, suspended after
three years, followed by ten years of probation and a
$7500 fine. This appeal followed.

I

The defendant first claims that the court committed
plain error by admitting, without objection, the testi-
mony of the victim’s mother, pursuant to the constancy
of accusation doctrine, that the victim had disclosed
to her, on the day following the sleepover, that the
defendant had sexually assaulted her. Specifically, the
defendant asserts that the admission of the mother’s
testimony under the constancy of accusation doctrine
was plain error because that doctrine should not apply
in cases in which the victim’s delay in disclosing the
sexual abuse is less than twenty-four hours. We con-
clude that the defendant has failed to demonstrate that
the trial court committed plain error.

‘‘It is well established that the plain error doctrine
. . . is an extraordinary remedy used by appellate
courts to rectify errors committed at trial that, although
unpreserved [and nonconstitutional in nature], are of
such monumental proportion that they threaten to
erode our system of justice and work a serious and
manifest injustice on the aggrieved party. . . . That is,
it is a doctrine that this court invokes in order to rectify
a trial court ruling that, although either not properly
preserved or never raised at all in the trial court, none-
theless requires reversal of the trial court’s judgment
. . . for reasons of policy. . . . In addition, the plain
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error doctrine is reserved for truly extraordinary situa-
tions [in which] the existence of the error is so obvious
that it affects the fairness and integrity of and public
confidence in the judicial proceedings. . . . Plain error
is a doctrine that should be invoked sparingly. . . .

‘‘An appellate court addressing a claim of plain error
first must determine if the error is indeed plain in the
sense that it is patent [or] readily [discernable] on the
face of a factually adequate record, [and] also . . .
obvious in the sense of not debatable.

. . . [A] complete record and an obvious error are
prerequisites for plain error review . . . . [An appel-
lant] cannot prevail under [the plain error doctrine]
. . . unless he demonstrates that the claimed error is
both so clear and so harmful that a failure to reverse the
judgment would result in manifest injustice.’’ (Citation
omitted; emphasis omitted; internal quotation marks
omitted.) State v. Moon, 192 Conn. App. 68, 97–99, 217
A.3d 668 (2019), cert. denied, 334 Conn. 918, 222 A.3d
513 (2020).

We next briefly summarize the constancy of accusa-
tion doctrine. ‘‘The constancy of accusation doctrine
traces its roots to the fresh complaint rule . . . [t]he
narrow purpose of [which] . . . was to negate any
inference that because the victim had failed to tell any-
one that she had been [sexually assaulted], her later
assertion of [sexual assault] could not be believed. . . .
[B]ecause juries were allowed—sometimes even
instructed—to draw negative inferences from the wom-
an’s failure to complain after an assault . . . the doc-
trine of fresh complaint evolved as a means of counter-
balancing these negative inferences. Used in this way,
the fresh complaint doctrine allowed the prosecutor to
introduce, during the case-in-chief, evidence that the
victim had complained soon after the [sexual assault].
Its use thereby forestalled the inference that the victim’s
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silence was inconsistent with her present formal com-
plaint of [assault]. . . . In other words, evidence admit-
ted under this doctrine effectively served as anticipa-
tory rebuttal, in that the doctrine often permitted the
prosecutor to bolster the credibility of the victim before
her credibility had first been attacked. . . . The fresh
complaint doctrine thus constituted a rare exception
to the common-law rule that prohibited rehabilitative
evidence in the absence of an attack on the [witness’]
credibility. . . .

‘‘Presently, the constancy of accusation doctrine, as
modified by our Supreme Court in [State v. Daniel W.
E., 322 Conn. 593, 618–19, 142 A.3d 265 (2016)], permits
the victim in a sexual assault case . . . to testify on
direct examination regarding the facts of the sexual
assault and the identity of the person or persons to
whom the incident was reported. . . . Thereafter, if
defense counsel challenges the victim’s credibility by
inquiring, for example, on cross-examination as to any
out-of-court complaints or delayed reporting, the state
will be permitted to call constancy of accusation wit-
nesses subject to [certain] limitations . . . . If defense
counsel does not challenge the victim’s credibility in
any fashion on these points, the trial court shall not
permit the state to introduce constancy testimony but,
rather, shall instruct the jury that there are many rea-
sons why sexual assault victims may delay in officially
reporting the offense, and, to the extent the victim
delayed in reporting the offense, the delay should not
be considered by the jury in evaluating the victim’s
credibility. . . . A constancy of accusation witness is
limited to testifying only with respect to the fact and
timing of the victim’s complaint; any testimony by the
witness regarding the details surrounding the assault
must be strictly limited to those necessary to associate
the victim’s complaint with the pending charge, includ-
ing, for example, the time and place of the attack or the
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identity of the alleged perpetrator.’’ (Citations omitted;
footnote omitted; internal quotation marks omitted.)
State v. Prince A., 196 Conn. App. 413, 417–19, 229 A.3d
1213, cert. denied, 335 Conn. 949, 238 A.3d 20 (2020).

The defendant’s claim of plain error regarding the
admission of the testimony of the victim’s mother war-
rants only a brief discussion. First, the defendant con-
ceded at oral argument before this court that his trial
counsel raised the issue of delayed disclosure when he
cross-examined the victim about her opportunities to
speak to her mother throughout the day following the
sexual assault. Thus, the court’s admission of the con-
stancy of accusation testimony by the victim’s mother
was entirely consistent with the procedures established
by our Supreme Court in State v. Daniel W. E., supra,
322 Conn. 593, and that are contained in § 6-11 (c) of
the Connecticut Code of Evidence. If this case plainly
did not involve a question of delayed disclosure, as the
defendant now argues, then it would have been entirely
unnecessary for his counsel to attack the victim’s credi-
bility on cross-examination by suggesting that she had
prior opportunities to disclose the sexual assault but
had not done so. Indeed, his trial counsel stated at the
charge conference that ‘‘while this may not be your
traditional late disclosure case, there is an element of
it,’’ and he agreed that the court should provide a con-
stancy of accusation instruction to the jury.

Second, the defendant’s claim on appeal that con-
stancy of accusation testimony should not have been
permitted in a case like the present one, in which the
victim disclosed the assault within twenty-four hours of
its occurrence, is not readily answered by our existing
jurisprudence. The defendant has failed to cite to any
cases holding that the constancy of accusation doctrine
is inapplicable in cases in which the delay in disclosing
the sexual assault is less than twenty-four hours. In
fact, the defendant conceded at oral argument before
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this court that there was no guidance in our case law
regarding how much time must pass before a victim’s
disclosure of sexual abuse is deemed to be a delayed
disclosure. Simply put, the defendant on appeal charac-
terized this issue as being one of first impression. See
State v. Fagan, 280 Conn. 69, 88, 905 A.2d 1101 (2006)
(defendant could not prevail under plain error doctrine
with respect to issue of first impression), cert. denied,
549 U.S. 1269, 127 S. Ct. 1491, 167 L. Ed. 2d 236 (2007).
Under these circumstances, the defendant has fallen
far short of establishing that ‘‘the existence of the error
is so obvious that it affects the fairness and integrity
of and public confidence in the judicial proceedings.’’3

(Internal quotation marks omitted.) State v. Moon,
supra, 192 Conn. App. 98. Accordingly, we reject the
claim.

II

We next address the defendant’s claim that the court
committed plain error by admitting the videotape of the
victim’s forensic interview. Specifically, the defendant
asserts that the videotape was plainly inadmissible
under (1) the constancy of accusation doctrine, or (2)
the well established exception to the hearsay rule for
statements made for purposes of obtaining medical
diagnosis or treatment because there was no medical
purpose for the forensic interview. We are not per-
suaded on this record that the court committed plain
error in admitting the videotape of the forensic inter-
view.

Because we previously set forth the standard govern-
ing claims of plain error, we need not repeat it here.
The defendant’s first contention that the trial court com-
mitted plain error by admitting the videotape of the
forensic interview under the constancy of accusation

3 We express no opinion as to how this claim may have been resolved
had it been properly preserved. See State v. Fagan, supra, 280 Conn. 89 n.14.
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doctrine is meritless because its underlying premise
finds no support in the record. Nothing in the record
suggests that the videotape was admitted under that
doctrine. At the time the court admitted the videotape,
it did not instruct the jury that it may not consider
the victim’s statements on the videotape as substantive
evidence as would have been required if it were con-
stancy of accusation evidence. It also did not mention
this evidence when it did provide a constancy of accusa-
tion instruction to the jury regarding the use of the
testimony of the victim’s mother about the victim’s dis-
closure to her of the sexual assault. Finally, the contents
of the victim’s statements were not limited to the per-
mitted subjects set forth in § 6-11 (c) of the Connecticut
Code of Evidence. See footnote 1 of this opinion.

Accordingly, we turn to the defendant’s second con-
tention that the trial court committed plain error by
admitting the videotape under the medical treatment
and diagnosis exception to the hearsay rule. With
respect to the admissibility of forensic interviews in
sexual assault cases, our Supreme Court recently con-
cluded that statements obtained during such interviews
are admissible for substantive purposes if the state-
ments meet the foundational requirements of the excep-
tion to the hearsay rule for statements made for pur-
poses of obtaining medical diagnosis or treatment. See
State v. Manuel T., 337 Conn. 429, 446, A.3d
(2020); see also Conn. Code Evid. § 8-3 (5); State v.
Griswold, 160 Conn. App. 528, 551–52, 127 A.3d 189,
cert. denied, 320 Conn. 907, 128 A.3d 952 (2015).

We recently described the standards of admissibility
of such interviews under the medical diagnosis and
treatment exception as follows: ‘‘A statement made for
purposes of obtaining a medical diagnosis or treatment
and describing medical history, or past or present symp-
toms, pain, or sensations, or the inception or general
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character of the cause or external source thereof, inso-
far as reasonably pertinent to the medical diagnosis or
treatment. Admissibility of such statements turns on
whether the declarant was seeking medical diagnosis
or treatment, and the statements are reasonably perti-
nent to achieving those ends. . . . The rationale under-
lying the medical treatment exception to the hearsay
rule is that the patient’s desire to recover his [or her]
health . . . will restrain him [or her] from giving inac-
curate statements to a physician employed to advise or
treat him [or her]. . . .

‘‘[S]tatements may be reasonably pertinent . . . to
obtaining medical diagnosis or treatment even when
that was not the primary purpose of the inquiry that
prompted them, or the principal motivation behind their
expression. . . . Although [t]he medical treatment
exception to the hearsay rule requires that the state-
ments be both pertinent to treatment and motivated by
a desire for treatment . . . in cases involving juveniles,
our cases have permitted this requirement to be satis-
fied inferentially. . . .

‘‘[T]he statements of a declarant may be admissible
under the medical treatment exception if made in cir-
cumstances from which it reasonably may be inferred
that the declarant understands that the interview has
a medical purpose. Statements of others, including the
interviewers, may be relevant to show the circum-
stances. . . . In [State v. Manuel T., 186 Conn. App.
51, 62, 198 A.3d 648 (2018), rev’d on other grounds, 337
Conn. 429, A.3d (2020)], this court explained
that the focus of the medical treatment exception is
the declarant’s understanding of the purpose of the
interview . . . . Accordingly, the inquiry must be
restricted to the circumstances that could be perceived
by the declarant, as opposed to the motivations and
intentions of the interviewer that were not apparent to
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the declarant. . . . This focus accords with the ratio-
nale for the medical diagnosis and treatment exception
that patients are motivated to speak truthfully to their
medical care providers when their own well-being is
at stake.

‘‘Under our case law, the state need only show that
the forensic interview had a medical purpose that the
declarant reasonably understood. . . . This court on
numerous occasions has upheld the admission of foren-
sic interviews where the purpose of the interview was
primarily investigative.’’ (Citations omitted; emphasis
omitted; internal quotation marks omitted.) State v.
Freddy T., 200 Conn. App. 577, 590–93, 241 A.3d 173
(2020).

‘‘Finally, the focus on the understanding of the declar-
ant that there is a medical purpose for the interview
remains even when the declarant is a young child. The
law in Connecticut is that, although statements made
by young children are admissible under the medical
diagnosis and treatment exception to the hearsay rule,
the principle holds true that ‘[s]tatements made [in sex-
ual assault cases] . . . reciting history, causation, and
the identity of the person causing the injury should be
scrutinized to ensure that they are generated for the
proper purpose, namely treatment and not litigation.’
E. Prescott, Tait’s Handbook of Connecticut Evidence
(6th Ed. 2019) § 8.17.4 (b), p. 569 . . . . Consequently,
our case law recognizes that the age of a child some-
times necessitates allowing an inference, rather than
direct evidence, to conclude that the declarant under-
stood the purpose of the interview to be medical.’’ (Cita-
tions omitted.) State v. Freddy T., supra, 200 Conn.
App. 596–97.

In the present case, because the defendant did not
raise an objection to the admissibility of the forensic
interview, the record is mostly barren regarding evi-
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dence relating to the victim’s subjective understanding
of the purpose of the interview, including whether it
was for medical diagnosis or treatment. In fact, the
defendant did not ask the victim any questions on cross-
examination regarding her understanding of the pur-
pose or purposes of the interview. Moreover, because
the defendant did not object to the admissibility of the
videotape on any grounds, the state was never put on
notice that it needed to develop further the record
regarding the victim’s subjective understanding of
whether there was a medical purpose to the interview.
At best, the record shows, as the defendant concedes,
that the victim was told at the beginning of the interview
by the social worker that ‘‘I am here to make sure that
you’re safe and that your body is healthy. . . . Some
of the people I work with are doctors and nurses and
they give the kids I talk to check-ups . . . . Everything
that I talk to kids about, the doctors and nurses can
hear . . . .’’

Under these circumstances, the defendant’s claim of
plain error founders on the requirement that ‘‘the error
is indeed plain in the sense that it is patent [or] readily
[discernable] on the face of a factually adequate record
. . . . [A] complete record and an obvious error are
prerequisites for plain error review . . . .’’ (Internal
quotation marks omitted.) State v. Moon, supra, 192
Conn. App. 98. Because the record is inadequate to
determine whether the victim understood that what
she said during the interview was for the purpose of
receiving medical diagnosis or treatment, the defen-
dant’s claim of plain error fails.4

The judgment is affirmed.

In this opinion the other judges concurred.
4 Indeed, in his brief on appeal, the defendant recognizes the weakness

of his claim by stating: ‘‘[The defendant’s] claim on this issue is easily
defeated if this court concludes that the forensic interview was not constancy
evidence at all, but was, in fact, introduced under the exception to the
hearsay rule permitting statements to medical providers.’’
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Syllabus

The plaintiffs, B and Y Co., sought to recover damages from the defendants,
certain companies possessing, controlling, managing and maintaining
certain premises, for personal injuries B sustained in connection with
an alleged slip and fall as a result of untreated ice on the premises. The
trial court granted the defendants’ motion for summary judgment on
the basis of the ongoing storm doctrine, and the plaintiffs appealed to
this court. Held that the trial court properly granted the defendants’
motion for summary judgment because the defendants met their initial
burden to demonstrate that there was no genuine issue of material fact
that there was an ongoing storm at the time of B’s fall, and the plaintiffs
thereafter failed to sustain their burden: as the movants for summary
judgment, the defendants met their initial burden by submitting admissi-
ble evidence showing it was undisputed that there was an ongoing storm
at the time of B’s alleged fall, and the burden subsequently shifted to
the plaintiffs to demonstrate the existence of a genuine issue of fact as
to whether B’s fall was caused by a slippery condition that existed
prior to the ongoing storm and whether the defendants had actual or
constructive notice of the allegedly preexisting condition, and the plain-
tiffs failed to do so, as their evidentiary submission contained no evi-
dence to suggest that the allegedly icy condition at the location where
B fell had existed prior to the ongoing storm or that the defendants had
actual or constructive notice of any preexisting icy conditions; moreover,
this court expressly adopted the burden-shifting approach used by the
state of New York in addressing this issue of first impression to deter-
mine precisely what a movant for summary judgment must demonstrate
to satisfy its initial burden when relying on the ongoing storm doctrine
and any burden shifting that may follow.
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Procedural History

Action to recover damages for personal injuries sus-
tained as a result of the defendant’s alleged negligence,
and for other relief, brought to the Superior Court in
the judicial district of New Haven, where the court,
Markle, J., granted a motion to intervene as a party
plaintiff filed by Yale University; thereafter, the court
granted the named plaintiff’s motions to cite in B & W
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Paving & Landscaping, LLC, and Winstanley Property
Management, LLC, as party defendants; thereafter, the
court, Abrams, J., granted the defendants’ motion for
summary judgment and rendered judgment thereon,
from which the plaintiffs appealed to this court.
Affirmed.

Russell J. Bonin, with whom was Phyllis M. Pari,
for the appellants (plaintiffs).

David M. Houf, for the appellees (defendants).

Opinion

MOLL, J. The plaintiff, Robert Belevich, and the
intervening plaintiff, Yale University (Yale) (collec-
tively, plaintiffs), appeal from the summary judgment
rendered by the trial court in favor of the defendants,
Renaissance I, LLC (Renaissance), B & W Paving &
Landscaping, LLC (B & W), and Winstanley Property
Management, LLC (Winstanley) (collectively, defen-
dants), on Belevich’s one count complaint sounding in
premises liability arising out of his alleged slip and fall.1

On appeal, the plaintiffs claim that the court improperly
granted summary judgment in favor of the defendants
on the basis of the ongoing storm doctrine because
(1) the defendants did not establish the absence of a
genuine issue of material fact as to the applicability
of the doctrine, and (2) the court improperly, albeit
implicitly, shifted the burden to the plaintiffs to negate
the applicability of the doctrine, contending that the
defendants should have been required to demonstrate
that the ongoing storm produced the black ice on which

1 Although the plaintiffs’ joint appeal form indicates that the plaintiffs also
appeal from the trial court’s June 19, 2019 denial of Belevich’s motion to
reargue, they have not provided any analysis in their appellate briefs with
respect to that ruling. Accordingly, we deem any such claim to be abandoned.
See, e.g., Corrarino v. Corrarino, 121 Conn. App. 22, 23 n.1, 993 A.2d
486 (2010).
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Belevich allegedly fell.2 We affirm the summary judg-
ment of the trial court.

Belevich alleged, inter alia, the following facts in the
operative complaint. On January 31, 2017, Belevich was
caused to slip and fall as a result of untreated ice on
premises possessed, controlled, managed, and main-
tained by the defendants. Such occurrence was alleged
to have resulted from the negligence of the defendants
in one or more of seven ways specified in the complaint.
As a result of such fall, Belevich suffered various physi-
cal injuries and has incurred, and may continue to incur,
medical expenses, pain and suffering, loss of enjoyment
of life’s activities, and a loss of wages and earning capac-
ity.

On November 1, 2017, Belevich commenced the pres-
ent action against Renaissance. On November 29, 2017,
pursuant to General Statutes § 31-293, Yale filed a
motion to intervene as a party plaintiff, alleging that,
on or about January 31, 2017, Belevich was an employee
of Yale, and claiming that any damages recovered by
him shall be paid and apportioned such that Yale would
be reimbursed for all workers’ compensation benefits
it paid to or on behalf of Belevich pursuant to the
Workers’ Compensation Act, General Statutes § 31-275
et seq. The court granted Yale’s motion to intervene on
January 17, 2018. Thereafter, B & W and Winstanley
were cited in as party defendants.

On July 11, 2018, Belevich filed his second amended
complaint, which became the operative complaint,

2 The plaintiffs also claim on appeal that—to the extent that the court’s
rendering of summary judgment was based on the defendants’ second argu-
ment in support of their motion for summary judgment—namely, that the
defendants did not owe a duty to Belevich because they lacked actual
or constructive knowledge of the alleged defect—the defendants did not
establish the absence of a genuine issue of material fact that they did not
have actual or constructive notice of the alleged black ice. Because the trial
court did not reach the defendants’ second argument, however, we need
not address this claim.
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sounding in one count of premises liability.3 In the oper-
ative complaint, Belevich alleged that on January 31,
2017, he was caused to slip and fall as a result of
untreated ice stemming from the negligence of the
defendants. The defendants answered the complaint
and asserted a special defense alleging that Belevich’s
alleged injuries and damages were caused, in whole or
in part, by his own negligence.

On October 31, 2018, the defendants filed a motion for
summary judgment directed to the operative complaint,
accompanied by a supporting memorandum of law and
appended exhibits. The defendants argued therein that
they were entitled to judgment as a matter of law on
the grounds that they owed no duty to Belevich (1) on
the basis of the ongoing storm doctrine and (2) because
they lacked actual or constructive notice of the alleged
defect. As evidentiary support for their motion, the
defendants submitted transcript excerpts from the Sep-
tember 20, 2018 deposition of Belevich.

Those excerpts reflected Belevich’s testimony to the
following facts. On January 31, 2017, Belevich was an
HVAC controls mechanic employed by Yale. It was
snowing when he arrived at work. Belevich did not
know when it started to snow that morning. As far as
he knew, from the time he arrived at work until his fall
at 2:30 p.m., it continued to snow. He was sure that
while he was working, he looked out windows and
saw that it was continuing to snow. At 2:30 p.m., while
walking toward the garage where he had parked his
car, he slipped and fell in a parking lot in front of 344
Winchester Avenue in New Haven. Belevich testified
unequivocally that it was snowing at the time of his
fall. In addition, there were a couple of inches of snow

3 On July 13, 2018, in light of Belevich’s second amended complaint, Yale
filed a request for leave to file an amended intervening complaint and
appended the proposed amendment, which was deemed to have been filed
by consent, absent objection.
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on the ground, and at least one snowplow was in the
process of plowing the parking lot. Belevich testified
that he walked from the part of the parking lot that
was covered in snow to the area that had been cleared;
he ‘‘walk[ed] a little bit faster . . . picked up speed
and . . . fell.’’ He thought he fell on black ice. He had
no idea how thick the ice was, and he did not know
how long it had been there.

On March 6, 2019, Belevich filed a memorandum of
law in opposition to the defendants’ motion for sum-
mary judgment with appended exhibits, including addi-
tional transcript excerpts from his deposition, as well
as his March 6, 2019 affidavit.4 In his affidavit, Belevich
stated, among other things, that, on January 31, 2017,
during the 11 a.m. hour while he was waiting for a Yale
van to transport him from a job assignment, he did not
see any snow falling and that he did not remember
seeing snow falling during a fifteen minute ride when
his lunch break was over at 12:30 p.m. He also stated
that, on January 31, 2017, at approximately 2:30 p.m.,
around the time of his afternoon break, he noticed that
it was snowing.

On May 17, 2019, the trial court granted the defen-
dants’ motion for summary judgment on the basis of
the ongoing storm doctrine.5 The court reasoned:
‘‘While the only evidence before the court regarding the
ongoing storm issue is [Belevich’s] deposition testi-
mony indicating that it was snowing when he fell, that
testimony is uncontroverted and, as a result, sufficient
to allow the defendant[s] to meet [their] factual burden
on the ongoing storm issue. Clearly, had [Belevich] pre-
sented the court with certified climatological data, testi-
mony or any other evidence to the contrary, it would

4 Yale filed an objection to the defendants’ motion for summary judgment,
incorporating and adopting Belevich’s opposition thereto.

5 The court set forth its decision in a JDNO notice, which we treat as the
court’s memorandum of decision.



Page 126A CONNECTICUT LAW JOURNAL August 31, 2021

124 AUGUST, 2021 207 Conn. App. 119

Belevich v. Renaissance I, LLC

give rise to a genuine issue of material fact, but no such
evidence is before the court. As a result, the defen-
dant[s’] motion for summary judgment is hereby
granted.’’6 This appeal followed. Additional facts and
procedural history will be set forth as necessary.

Before turning to the plaintiffs’ claims on appeal, we
set forth the relevant standard of review. ‘‘Practice
Book § 17-49 provides that summary judgment shall be
rendered forthwith if the pleadings, affidavits and any
other proof submitted show that there is no genuine
issue as to any material fact and that the moving party
is entitled to judgment as a matter of law. A party
moving for summary judgment is held to a strict stan-
dard. . . . To satisfy his burden the movant must make
a showing that it is quite clear what the truth is, and
that excludes any real doubt as to the existence of any
genuine issue of material fact. . . . As the burden of
proof is on the movant, the evidence must be viewed
in the light most favorable to the opponent. . . . When
documents submitted in support of a motion for sum-
mary judgment fail to establish that there is no genuine
issue of material fact, the nonmoving party has no obli-
gation to submit documents establishing the existence
of such an issue. . . . Once the moving party has met
its burden, however, the opposing party must present
evidence that demonstrates the existence of some dis-
puted factual issue. . . . It is not enough, however, for
the opposing party merely to assert the existence of
such a disputed issue. Mere assertions of fact . . . are
insufficient to establish the existence of a material fact
and, therefore, cannot refute evidence properly pre-
sented to the court under Practice Book § [17-45]. . . .
Our review of the trial court’s decision to grant [a]
motion for summary judgment is plenary.’’ (Emphasis

6 Belevich and Yale filed separate motions to reargue. Belevich’s motion
to reargue was denied; Yale’s motion to reargue was marked off after the
plaintiffs filed their appeal.
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omitted; internal quotation marks omitted.) Capasso v.
Christmann, 163 Conn. App. 248, 257, 135 A.3d 733
(2016).

On appeal, the plaintiffs claim that the court improp-
erly rendered summary judgment in favor of the defen-
dants on the basis of the ongoing storm doctrine
because (1) the defendants did not establish the
absence of a genuine issue of material fact as to the
applicability of the doctrine, and (2) the court improp-
erly shifted the burden to the plaintiffs to negate the
applicability of the doctrine because the defendants
provided no evidence that an ongoing storm produced
the black ice on which Belevich allegedly fell. We dis-
agree and address these interrelated claims together.

This appeal requires us to consider the application
of the ongoing storm doctrine in the context of summary
judgment and its attendant burden-shifting. In Kraus
v. Newton, 211 Conn. 191, 197–98, 558 A.2d 240 (1989),
our Supreme Court adopted the ongoing storm doctrine
relating to the duty to protect invitees upon one’s prop-
erty when a snowstorm is in progress at the time of
the plaintiff’s alleged injury. The court defined the doc-
trine as follows: ‘‘[I]n the absence of unusual circum-
stances, a property owner, in fulfilling the duty owed
to invitees upon his property to exercise reasonable
diligence in removing dangerous accumulations of
snow and ice, may await the end of a storm and a
reasonable time thereafter before removing ice and
snow from outside walks and steps.7 To require a land-
lord or other inviter to keep walks and steps clear of
dangerous accumulations of ice, sleet or snow or to
spread sand or ashes while a storm continues is inexpe-
dient and impractical. Our decision, however, does not

7 We previously have held that a defendant’s status as a commercial prop-
erty owner does not constitute an unusual circumstance under Kraus. See
Sinert v. Olympia & York Development Co., 38 Conn. App. 844, 848–50, 664
A.2d 791, cert. denied, 235 Conn. 927, 667 A.2d 553 (1995).
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foreclose submission to the jury, on a proper eviden-
tiary foundation, of the factual determinations of
whether a storm has ended or whether a plaintiff’s
injury has resulted from new ice or old ice when the
effects of separate storms begin to converge.’’ (Foot-
note added; footnote omitted.) Id.; see also Umsteadt
v. G. R. Realty, 123 Conn. App. 73, 82–83, 1 A.3d 243
(2010) (addressing accuracy of jury charge in light of
Kraus); Cooks v. O’Brien Properties, Inc., 48 Conn.
App. 339, 342–47, 710 A.2d 788 (1998) (same).

In Leon v. DeJesus, 123 Conn. App. 574, 575, 2 A.3d
956 (2010), a negligence action, this court affirmed the
summary judgment rendered by the trial court in favor
of the defendant on the ground that, pursuant to the
ongoing storm doctrine, the defendant owed no legal
duty to the plaintiff. This court reasoned that, pursuant
to our Supreme Court’s decision in Kraus, because it
was undisputed that there was an ongoing storm at the
time of the plaintiff’s alleged fall, the defendant was
entitled to judgment as a matter of law. Id., 578. In
Leon, we did not expressly opine on (1) precisely what
a movant for summary judgment must demonstrate to
satisfy its initial burden when relying on the doctrine
and (2) any burden-shifting that may follow. This appeal
provides such an opportunity.

We initially observe that the appellate authority from
other jurisdictions that have adopted the ongoing storm
doctrine in which courts have addressed the doctrine
in the context of summary judgment is relatively scant.
Nevertheless, the doctrine has been the subject of fre-
quent application in New York,8 and we turn to that

8 Cf. Solazzo v. New York City Transit Authority, 6 N.Y.3d 734, 735, 843
N.E.2d 748, 810 N.Y.S.2d 121 (2005) (applying New York law) (‘‘A property
owner will not be held liable in negligence for a plaintiff’s injuries sustained
as the result of an icy condition occurring during an ongoing storm or for
a reasonable time thereafter . . . . Here, it had been snowing, sleeting and
raining on and off all day and the steps down into the subway were exposed
to those weather conditions. Thus, summary judgment was properly granted
in [the] defendants’ favor.’’ (Citation omitted.)); see also, e.g., Sherman v.
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body of law for guidance. See Squeo v. Norwalk Hospi-
tal Assn., 316 Conn. 558, 573, 113 A.3d 932 (2015)
(‘‘[w]hen contemplating issues of first impression with
regard to Connecticut’s common law, we often have
sought to benefit from the collective wisdom and expe-
rience of our sister states’’).

We find the New York Appellate Division’s decision
in Meyers v. Big Six Towers, Inc., 85 App. Div. 3d 877,
925 N.Y.S.2d 607 (2011), to be particularly helpful. In
Meyers, the court stated the following with respect to
burden-shifting in the context of the ongoing storm
doctrine, often referred to as the ‘‘storm in progress’’
doctrine under New York law: ‘‘As the proponent of
the motion for summary judgment, the defendant ha[s]
to establish, prima facie, that it neither created the snow
and ice condition nor had actual or constructive notice
of the condition . . . . [T]he defendant [may sustain]
this burden by presenting evidence that there was a
storm in progress when the plaintiff fell . . . . [Upon
the defendant meeting its burden], the burden shift[s]
to the plaintiff to raise a triable issue of fact as to
whether the precipitation from the storm in progress
was not the cause of his accident . . . . To do so, the
plaintiff [is] required to raise a triable issue of fact
as to whether the accident was caused by a slippery
condition at the location where the plaintiff fell that
existed prior to the storm, as opposed to precipitation

New York State Thruway Authority, 27 N.Y.3d 1019, 1020, 52 N.E.3d 231,
32 N.Y.S.3d 568 (2016) (affirming reversal of denial of defendant’s motion
for summary judgment on basis of storm in progress doctrine); Baker v. St.
Christopher’s Inn, Inc. 138 App. Div. 3d 652, 653–54, 29 N.Y.S.3d 439 (2016)
(affirming granting of defendants’ motion for summary judgment on basis
of storm in progress doctrine); Meyers v. Big Six Towers, Inc., 85 App. Div.
3d 877, 877–78, 925 N.Y.S.2d 607 (2011) (reversing denial of defendant’s
motion for summary judgment on basis of storm in progress doctrine);
Sfakionas v. Big Six Towers, Inc., 46 App. Div. 3d 665, 665–66, 846 N.Y.S.2d
584 (2007) (affirming granting of defendant’s motion for summary judgment
on basis of storm in progress doctrine).
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from the storm in progress, and that the defendant
had actual or constructive notice of the preexisting
condition . . . .’’ (Citations omitted.) Id., 877–78. We
are persuaded by the foregoing burden-shifting
approach as it has been articulated under New York
law, we note that it is consistent with Leon v. DeJesus,
supra, 123 Conn. App. 574, and we expressly adopt it
as a matter of Connecticut common law.

We now turn to an application of such principles to
the present case. As the movants for summary judg-
ment, the defendants bore the initial burden to demon-
strate that there was no genuine issue of material fact
that there was an ongoing storm when Belevich alleg-
edly fell. See Meyers v. Big Six Towers, Inc., supra,
85 App. Div. 3d 877. Here, the defendants submitted
admissible evidence in the form of Belevich’s deposition
testimony. Specifically, during his deposition, Belevich
testified that it was snowing when he fell, and that it
had been snowing all day. More specifically, Belevich
was asked if ‘‘it continue[d] to snow all day until 2:30
[p.m.],’’ to which he answered, ‘‘[y]es.’’ Additionally,
when asked if it was snowing ‘‘on [his] head’’ ‘‘[a]s
[he] walk[ed] toward the garage,’’ Belevich answered,
‘‘[y]es.’’ The evidence submitted in opposition to the
defendants’ motion did not create a triable issue of fact
in this regard. Most notably, Belevich’s affidavit left
the fact of an ongoing storm uncontroverted. Instead,
Belevich reaffirmed that fact by stating that ‘‘[a]t
approximately 2:30 p.m., around the time of my after-
noon break, I noticed that it was snowing.’’ Thus, it
remained undisputed that there was an ongoing storm at
the time of Belevich’s alleged fall.9 Thus, the defendants

9 Because Belevich’s affidavit does not contradict his prior deposition
testimony on this point, we need not address the applicability of the ‘‘sham
affidavit’’ rule, which ‘‘refers to the trial court practice of disregarding an
offsetting affidavit in opposition to a motion for summary judgment that
contradicts the affiant’s prior deposition testimony. . . . Connecticut appel-
late courts have yet to expressly adopt this rule.’’ (Citations omitted; internal
quotation marks omitted.) Kenneson v. Eggert, 176 Conn. App. 296, 310,
170 A.3d 14 (2017).
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satisfied their initial burden to demonstrate that there
was no genuine issue of material fact that there was
an ongoing storm when Belevich allegedly fell. See, e.g.,
id. (defendant sustained burden by presenting evidence
of storm in progress when plaintiff fell); see also Ryan
v. Beacon Hill Estates Cooperative, Inc., 170 App. Div.
3d 1215, 1216, 96 N.Y.S.3d 630 (2019) (defendants sus-
tained burden where it was undisputed that storm was
in progress at time of plaintiff’s accident).

Accordingly, the burden shifted to the plaintiffs to
demonstrate the existence of a genuine issue of fact as
to whether Belevich’s fall was caused by a slippery
condition that existed prior to the ongoing storm and
whether the defendants had actual or constructive
notice of the allegedly preexisting condition. See Mey-
ers v. Big Six Towers, Inc., supra, 85 App. Div. 3d
877–78. The plaintiffs failed to show that there existed
a genuine issue of fact ‘‘as to whether the accident was
caused by a slippery condition at the location where
[Belevich] fell that existed prior to the storm, as
opposed to precipitation from the storm in progress,
and that the defendant[s] had actual or constructive
notice of the preexisting condition . . . .’’ Id., 878.
Belevich’s evidentiary submission, which included addi-
tional deposition excerpts and his affidavit, contained
no evidence to suggest that the allegedly icy condition
at the location where he fell had existed prior to the
ongoing storm or that the defendants had actual or
constructive notice of any preexisting icy conditions.
Indeed, Belevich’s deposition excerpts reflected his tes-
timony that he did not know how long the black ice
had been there and had no idea how thick it was. His
affidavit was silent on these issues. See footnote 9 of
this opinion. Thus, the plaintiffs failed to sustain their
burden. See, e.g., Campanella v. St. John’s University,
176 App. Div. 3d 913, 913, 112 N.Y.S.3d 153 (2019) (The
plaintiff’s ‘‘opposition papers failed to raise a triable
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issue of fact as to whether the accident was caused
by ice that existed prior to the storm, as opposed to
precipitation from the storm in progress, and whether
the defendant had actual or constructive notice of the
alleged preexisting condition . . . . In particular, the
opinions contained in an affidavit of the plaintiff’s mete-
orologist as to when and how the alleged ice patch was
formed were based on speculation and conjecture
. . . .’’ (Citations omitted.)), appeal denied, 35 N.Y.3d
914, 153 N.E.2d 447, 130 N.Y.S.3d 2 (2020); Battaglia
v. MDC Concourse Center, LLC, 175 App. Div. 3d 1026,
1028, 108 N.Y.S.3d 607 (2019) (notwithstanding plain-
tiff’s deposition testimony and statement of plaintiff’s
expert, court concluded that ‘‘[t]o say that old ice
caused the subject ice patch opposed to the storm in
progress would require a jury to resort to conjecture
and speculation in order to determine the cause of the
incident’’ (internal quotation marks omitted)), aff’d, 34
N.Y.3d 1164, 144 N.E.3d 367, 121 N.Y.S.3d 757 (2020);
Ryan v. Beacon Hill Estates Cooperative, Inc., supra,
170 App. Div. 3d 1216 (‘‘The plaintiff’s opposition papers
failed to raise a triable issue of fact as to whether the
accident was caused by ice that existed prior to the
storm, as opposed to precipitation from the storm in
progress, and whether the defendants had constructive
notice of the alleged preexisting condition . . . . The
opinions contained in the affidavit of the plaintiff’s
meteorological expert as to when and how the ice was
formed were based on speculation and conjecture
. . . .’’ (Citations omitted.)); Powell v. Cedar Manor
Mutual Housing Corp., 45 App. Div. 3d 749, 749–50,
844 N.Y.S.2d 890 (2007) (‘‘In opposition, the plaintiff
failed to raise a triable issue of fact . . . . The plain-
tiff’s contention that she fell on ‘old’ ice from a prior
storm which was hidden under the new snowfall is mere
speculation and insufficient to defeat the defendants’
motion for summary judgment . . . .’’ (Citations omit-
ted.)); DeVito v. Harrison House Associates, 41 App.
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Div. 3d 420, 421, 837 N.Y.S.2d 726 (2007) (‘‘Here the
injured plaintiff’s allegations that the ice which alleg-
edly caused her accident had been present for ‘a day
or two,’ or that it was ‘from another time,’ were insuffi-
cient to raise a triable issue of fact as to whether she
fell on ‘old’ ice . . . . The plaintiffs also did not submit
any evidence to substantiate their claim that the
weather conditions prior to the accident date could
have resulted in the creation of icy patches in the area
where the accident occurred, or any proof that the
respondents had notice of such a condition . . . .’’
(Citations omitted.)); Martin v. Wagner, 30 App. Div.
3d 733, 735, 816 N.Y.S.2d 243 (2006) (concluding that
defendants’ motion for summary judgment should have
been granted because plaintiff failed to satisfy his bur-
den, upon proper burden-shifting, as he produced no
proof indicating that ‘‘ ‘snow-ice’ ’’ condition that he
claimed caused his fall was anything other than result
of fresh accumulation).

Notably, under the New York burden-shifting
approach that we expressly adopt today, even ‘‘[e]vi-
dence that there was ice in the general vicinity of the
accident prior to the storm is insufficient to raise a
triable issue of fact as to whether the defendant had
actual or constructive notice of the condition of the
specific area within the parking lot where the plaintiff
fell . . . .’’ Meyers v. Big Six Towers, Inc., supra, 85
App. Div. 3d 878, citing Alers v. La Bonne Vie Organiza-
tion, 54 App. Div. 3d 698, 863 N.Y.S.2d 750 (2008), Powell
v. Cedar Manor Mutual Housing Corp., supra, 45 App.
Div. 3d 749, DeVito v. Harrison House Associates,
supra, 41 App. Div. 3d 420, Robinson v. Trade Link
America, 39 App. Div. 3d 616, 833 N.Y.S.2d 243 (2007),
Small v. Coney Island Site 4A-1 Houses, Inc., 28 App.
Div. 3d 741, 814 N.Y.S.2d 240 (2006), Regan v. Hartsdale
Tenants Corp., 27 App. Div. 3d 716, 813 N.Y.S.2d 153
(2006), Dowden v. Long Island Railroad, 305 App. Div.
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2d 631, 759 N.Y.S.2d 544 (2003), and Zoutman v. Goshen
Central School District, 300 App. Div. 2d 656, 752
N.Y.S.2d 711 (2002). The plaintiffs’ evidence missed
even this mark by failing to present any evidence of icy
conditions prior to the ongoing storm in the vicinity of
the location of his fall.

The plaintiffs argue that ‘‘the court erred in shifting
[the] burden because the defendants provided zero evi-
dence that the storm which caused snow to fall on
[Belevich] at 2:30 p.m. also produced the black ice on
which [Belevich] fell.’’ They additionally argue that ‘‘it
was not incumbent on [Belevich] to prove that the storm
which caused snow to fall on him at 2:30 p.m. also
produced the black ice on which he fell. The defendants
provided no evidence of freezing rain, temperature, or,
critically, when the black ice was formed. That was
their burden, they did not even attempt to meet it,
and the court, instead of holding them to their burden,
shifted it to the plaintiff[s]. The court erred when it so
shifted the burden.’’ We disagree. As previously stated,
the burden was on the defendants to show that there
was an ongoing storm at the time of Belevich’s alleged
fall. Upon the defendants’ meeting their burden, the
burden then shifted to the plaintiffs to demonstrate
the existence of a genuine issue of fact as to whether
Belevich’s fall was caused by a slippery condition that
existed prior to the ongoing storm and whether the
defendants had actual or constructive notice of the
allegedly preexisting condition. We note that the plain-
tiffs presented even less evidence—e.g., no expert testi-
mony, no weather reports—than what was deemed
insufficient in the New York cases cited previously in
this opinion.

Finally, we note that the plaintiffs have cited no
authority—and we are not aware of any—to support
their suggestion that there exists a ‘‘black ice’’ or icy
condition exception to the ongoing storm doctrine.



Page 135ACONNECTICUT LAW JOURNALAugust 31, 2021

207 Conn. App. 133 AUGUST, 2021 133

Finney v. Commissioner of Correction

Indeed, the conditions at issue in Kraus and Umsteadt,
among others, involved icy conditions.

In sum, the defendants met their initial burden to
demonstrate that there was no genuine issue of material
fact that there was an ongoing storm at the time of
Belevich’s fall. The plaintiffs thereafter failed to sustain
their burden. Therefore, we conclude that the court
properly granted the defendants’ motion for summary
judgment.

The judgment is affirmed.

In this opinion the other judges concurred.
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Syllabus

The petitioner, who had been convicted in 2008, on a guilty plea, of the
crime of kidnapping in the second degree, sought a writ of habeas corpus,
claiming that his trial counsel had provided ineffective assistance. As
relief, the petitioner requested that the habeas court allow him to with-
draw his guilty plea. The respondent Commissioner of Correction filed
a request for an order to show cause why the petition should be permitted
to proceed. Following a hearing, the habeas court determined that the
petition, which was filed in 2018, was timely filed within the limitation
period set forth in the applicable statute (§ 52-470 (c)) because it was
filed within five years of the disposition in 2016 of the petitioner’s most
recent violation of the probationary portion of his sentence on the 2008
conviction. The habeas court then, on its own motion, dismissed the
petition pursuant to the relevant rule of practice (§ 23-29 (2)) on the
ground that the petition failed to state a claim on which habeas corpus
relief could be granted. Thereafter, on the granting of certification, the
petitioner appealed to this court. Held:

1. The habeas court improperly dismissed the habeas petition pursuant to
Practice Book § 23-29 (2), the petition having stated a claim on which
habeas relief could be granted; the petition raised allegations of ineffec-
tive assistance of counsel that, when viewed in the light most favorable
to the petitioner, implicitly challenged whether the petitioner knowingly
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and voluntarily entered the guilty plea, which states a cognizable claim
for habeas relief.

2. The habeas court improperly determined that the habeas petition was
timely filed within the limitation period set forth in § 52-470 (c); this
court disagreed with the habeas court’s construction of § 52-470 (c), as
the timeliness of a petition under the statute is evaluated on the basis
of when the judgment of conviction, not the sentence imposed for
that conviction, is final, and any disposition following a violation of a
probationary portion of a sentence cannot, as a matter of law, toll or
restart the limitation period for filing a petition challenging the convic-
tion; moreover, although the habeas petition was not timely, it having
been filed six months beyond the limitation period, because the issue
of whether the petitioner can establish good cause for the delay in filing
his petition was not determined by the habeas court, the case was
remanded to that court for further proceedings on that issue in accor-
dance with § 52-470 (e).
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Opinion

PRESCOTT, J. The petitioner, Kimberly N. Finney,
appeals, following the granting of his petition for certifi-
cation to appeal, from the judgment of the habeas court
dismissing his petition for a writ of habeas corpus. The
petitioner claims that the court improperly dismissed
his habeas petition pursuant to Practice Book § 23-29
(2) on the ground that the petition failed to state a
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claim on which habeas relief could be granted.1 The
respondent, the Commissioner of Correction, both
refutes the petitioner’s claim and raises as an alternative
ground for affirmance that, even if the petition raises
a cognizable claim for habeas relief, the court should
have dismissed the petition as untimely filed in accor-
dance with General Statutes § 52-470.2 We agree with
the petitioner that the habeas court improperly dis-
missed the petition pursuant to Practice Book § 23-29
(2). We also agree that, in resolving the court’s order
to show cause why the petition should be permitted to
proceed in accordance with § 52-470, the habeas court
improperly determined that the petition was filed within
the prescribed statutory time limit. Accordingly, we
reverse the judgment of the habeas court and remand
the case with direction (1) to deny the court’s own
motion to dismiss and (2) to conduct a new hearing to

1 Practice Book § 23-29 provides in relevant part: ‘‘The judicial authority
may, at any time, upon its own motion or upon motion of the respondent,
dismiss the petition, or any count thereof, if it determines that . . . (2) the
petition, or a count thereof, fails to state a claim upon which habeas corpus
relief can be granted . . . .’’

2 General Statutes § 52-470 provides in relevant part: ‘‘(c) . . . there shall
be a rebuttable presumption that the filing of a petition challenging a judg-
ment of conviction has been delayed without good cause if such petition
is filed after the later of the following: (1) Five years after the date on which
the judgment of conviction is deemed to be a final judgment due to the
conclusion of appellate review or the expiration of the time for seeking
such review; (2) October 1, 2017; or (3) two years after the date on which
the constitutional or statutory right asserted in the petition was initially
recognized and made retroactive pursuant to a decision of the Supreme
Court or Appellate Court of this state or the Supreme Court of the United
States or by the enactment of any public or special act. The time periods
set forth in this subsection shall not be tolled during the pendency of any
other petition challenging the same conviction. . . .

‘‘(e) In a case in which the rebuttable presumption of delay . . . applies,
the court, upon the request of the respondent, shall issue an order to show
cause why the petition should be permitted to proceed. The petitioner or,
if applicable, the petitioner’s counsel, shall have a meaningful opportunity
to investigate the basis for the delay and respond to the order. If, after such
opportunity, the court finds that the petitioner has not demonstrated good
cause for the delay, the court shall dismiss the petition. . . .’’
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determine, in accordance with § 52-470 (e), whether the
petitioner can demonstrate good cause for the delay in
filing the petition and, if not, to dismiss the petition on
that basis.3

The record reveals the following undisputed facts
and procedural history. The petitioner pleaded guilty
on May 21, 2008, to one count of kidnapping in the
second degree in violation of General Statutes § 53a-
94. He was sentenced on September 5, 2008, to a term
of twenty years of incarceration, execution suspended
after five years, followed by five years of probation.
The petitioner violated the terms of his probation on
at least two occasions. On December 22, 2016, following
the petitioner’s admission to a third violation of proba-
tion, the petitioner was sentenced to a term of twelve
years of incarceration, execution suspended after six
years, followed by two years of probation.

On April 2, 2018, the petitioner, acting as a self-repre-
sented party, filed a petition for a writ of habeas corpus
directed at his 2008 conviction.4 In the petition, he

3 The petitioner also claims on appeal that the habeas court improperly
dismissed his habeas petition without allowing his court-appointed counsel
a reasonable opportunity to file an amended petition. Because we agree with
the petitioner that the petition, as filed, was legally sufficient to withstand
a motion to dismiss pursuant to Practice Book § 23-29 (2) and resolution
of the claim has no bearing on the habeas court’s consideration on remand
of whether good cause exists for the petitioner’s delay in filing the petition,
we do not reach this additional claim of error.

4 The petitioner previously had filed a petition for a writ of habeas corpus
in 2009 challenging his 2008 conviction but voluntarily withdrew that petition
in 2011. Subsection (d) of 52-470 provides that, ‘‘[f]or the purposes of this
section, the withdrawal of a prior petition challenging the same conviction
shall not constitute a judgment.’’ Accordingly, because the petitioner with-
drew this prior petition, it did not constitute ‘‘a judgment on a prior petition
challenging the same conviction,’’ and, therefore, the statutory time limits
set forth in subsection (c) of 52-470 apply in the present case rather than
the limitation period found in subsection (d), which only applies in a case
involving successive petitions. See General Statutes § 52-470 (d) (creating
‘‘rebuttable presumption that the filing of [a] subsequent petition has been
delayed without good cause if such petition is filed after the later of the
following: (1) Two years after the date on which the judgment in the prior
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alleged that he improperly was convicted in 2008
because his trial counsel had provided him with consti-
tutionally ineffective assistance. The petitioner
attached to the petition form a single page that con-
tained more detailed allegations in support of his inef-
fective assistance of counsel claim.5 By way of relief,
the petitioner sought to have the court allow him to
withdraw his guilty plea. Accompanying the petition
was a request for the appointment of counsel and an
application for a waiver of fees.6

petition is deemed to be a final judgment due to the conclusion of appellate
review or the expiration of the time for seeking such review; (2) October
1, 2014; or (3) two years after the date on which the constitutional or
statutory right asserted in the petition was initially recognized and made
retroactive pursuant to a decision of the Supreme Court or Appellate Court
of this state or the Supreme Court of the United States or by the enactment
of any public or special act’’ (emphasis added)).

5 The attached document, captioned ‘‘Ineffective Counsel,’’ appears to be
incomplete. Nevertheless, the petitioner, in arguing to the habeas court that
the allegations in the petition were sufficient to survive a motion to dismiss,
relied on only the following paragraphs:

‘‘1. Counsel failed to do a thorough or adequate investigation of the case
and therefore was not adequately prepared for trial.

‘‘2. Counsel failed to adequately prepare the petitioner for trial in that he
only visited the petitioner one time the entire time he was his lawyer and
never discussed the defense strategy to be utilized at trial.

‘‘3. Counsel lied about speaking to multiple witness[es] in the [defense’s]
favor but had their names on the defense witness list as if he had spoken
with them about being witness[es].

‘‘4. Counsel failed to ask for continuance or to inform the judge that he
was not prepared for trial, but told the petitioner that he did and was told
he could not stop selection or the trial.

‘‘5. Counsel failed to suppress statement by the complainant . . . .
‘‘6. Counsel failed to obtain the single most important factor and informa-

tion that linked the petitioner to the crime. . . .
‘‘9. Counsel failed to provide information about DNA testing sent to [an]

independent tester to the petitioner which was requested by the petitioner.
‘‘10. Counsel failed to speak to alibi witness about alibi.’’
6 On April 6, 2018, a clerk of the court granted the fee waiver application.

An initial trial management and scheduling order was also issued by the
court. That order stated that a referral had been made to the Office of the
Chief Public Defender for an investigation of whether the petitioner was
indigent. The order also provided procedures and time limits for the filing
of an amended petition, if deemed necessary.
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On August 9, 2018, the respondent filed a motion for
an order to show cause why the petition should be
permitted to proceed because it was filed outside of
the applicable five year limitation period set forth in
§ 52-470 (c). On September 4, 2018, the habeas court
ordered that the motion ‘‘be set down for a hearing,’’
which was subsequently scheduled for October 26,
2018.7

On September 20, 2018, the petitioner filed a notice
of intent to file an amended habeas petition. The peti-
tioner’s counsel indicated to the court that transcripts
of prior proceedings, including ‘‘the underlying plea
transcripts,’’ were necessary to the drafting of an
amended petition but had not yet been received. On
October 25, 2018, the petitioner sought the court’s per-
mission to file a ‘‘delayed’’ response to the respondent’s
motion for order to show cause. The court granted
permission and accepted the response as submitted. In
that response, the petitioner argued that the petition
was timely filed under § 52-470 (c) because the opera-
tive date for calculating the filing deadline was not the
date his original judgment of conviction became final.
Rather, he argued, ‘‘due to the fact that his sentence
was reopened and modified in his violation of probation
proceeding, which was decided on December 22, 2016,
the date of that ruling serves as the time at which his
conviction became final.’’ In the alternative, he argued
that, even if his petition was untimely, he had ‘‘substan-
tial’’ good cause for any delay.8

7 Initially, the habeas court, noting the outstanding referral to the Office
of the Chief Public Defender related to the appointment of counsel, ordered
that the respondent’s motion ‘‘cannot be scheduled for a hearing or acted
upon until counsel appears.’’ Counsel was thereafter appointed for the peti-
tioner on or about August 20, 2018. The court vacated its initial order and
rendered the modified September 4, 2018 order.

8 The petitioner argued that he had withdrawn a timely petition in 2011
after learning that his twelve year old son had been diagnosed with cancer.
According to the petitioner, the Department of Correction refused to allow
the incarcerated petitioner to have his bone marrow tested as a potential
donor for his son. His scheduled release date at that time was March 19,
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At the October 26, 2018 hearing, the habeas court,
Newson, J., informed the parties that it intended ‘‘to
raise a couple of issues’’ pursuant to its authority under
Practice Book § 23-29. After hearing some initial argu-
ments by counsel, the court indicated that it intended
to issue a written order requesting additional briefing
on several of the issues raised at the hearing. The court
subsequently issued its written order giving the parties
until January 4, 2019, to file briefs addressing several
issues, of which the following are relevant to the present
appeal: (1) ‘‘Whether the petition should be dismissed
for failing to state a claim upon which habeas relief can
be granted because the petitioner’s guilty plea waived
collateral attacks on his conviction that do not go to
the voluntary, knowing and intelligent nature of the
plea, and this petition fails to make such a claim and/
or alternatively asserts claims that are considered to
have been waived as a result of his guilty plea?’’ And
(2) ‘‘Where a sentence imposed on a petitioner includes
a period of probation and the petitioner has subse-
quently been found in violation of that probation: (a)
Must a petition for a writ of habeas corpus attack the
proceedings and representation relating to the most
recent violation of probation disposition OR those
related to the original sentencing OR can the petitioner
choose to attack any of the proceedings from the origi-
nal conviction to the most recent violation of probation
disposition? (b) For purposes of calculating the time

2012, and his counsel advised him that, if he was successful regarding the
pending petition, which was scheduled for trial in December, 2011, his
release could be delayed because his plea would be vacated and he could
be held on bond until a new criminal trial could be conducted, and that he
could withdraw his petition and refile at a future date. The petitioner also
argued that his counsel had refused to provide him with copies of certain
legal documents in his file and that courts have concluded that lack of
access to legal records is sufficient to rebut a presumption of delay without
good cause. Finally, the petitioner argued that the death of his son in May,
2013, led to diminishing mental health and severe alcohol dependency that
prevented him from pursuing another petition.
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period(s) under . . . § 52-470 (c), does the date of the
original sentencing OR the date of the most recent viola-
tion of probation sentencing control?’’

Each party filed a timely, responsive brief. The
respondent took the position that none of the allega-
tions in the petition expressly was directed to the volun-
tariness of the petitioner’s 2008 plea, and, therefore,
the petition should be dismissed for failure to state a
claim on which relief could be granted. The respondent
conceded that a petitioner who is reincarcerated follow-
ing a violation of probation properly may attack his
initial conviction and/or the violation of probation.
According to the respondent, however, if a petitioner
chooses to attack only the initial conviction, the calcula-
tion of the limitation period set forth in § 52-470 (c)
begins from the date that the initial conviction is
deemed final.

The petitioner argued in his brief, inter alia, that his
petition, if properly construed, stated a claim for habeas
relief because it challenged the validity of his guilty
plea. The petitioner clarified that his petition challenged
the underlying 2008 criminal conviction rather than the
most recent violation of probation proceedings but, nev-
ertheless, argued that a determination of the date on
which that underlying conviction became final for pur-
poses of § 52-470 (c) ‘‘must be made based on the date
by which the sentence was reopened and imposed last.’’
In other words, the petitioner claimed that his habeas
petition was not ‘‘delayed’’ within the meaning of § 52-
470 (c), if measured from the disposition date for his
latest violation of probation.

On April 15, 2019, the habeas court issued a memoran-
dum of decision resolving both the order to show cause
issued pursuant to § 52-470 and the court’s own motion
to dismiss raised pursuant to Practice Book § 23-29.
The court first analyzed whether it was legally required
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to give the petitioner’s appointed habeas counsel time
to review and revise the petition before addressing its
legal sufficiency. The court determined that it was not
and turned next to the issue of when the judgment of
conviction is deemed to be final for purposes of § 52-
470 (c). The court determined that, although the original
sentence was imposed in 2008, the change in disposition
following the revocation of probation meant that the
petition was timely for purposes of § 52-470 (c) because
‘‘it was filed within five years of the most recent viola-
tion of probation disposition.’’9 Finally, turning to its
own motion to dismiss the petition pursuant to Practice
Book § 23-29 (2), the court concluded that the petitioner
had waived all of the specific allegations of ineffective
assistance of counsel set forth in the petition by virtue
of his decision to enter a guilty plea and that none of
those allegations ‘‘could be said to reasonably allege
that counsel provided ineffective assistance with
respect to the entry of the plea, or which attacks the
voluntary, intelligent and knowing character of the
plea.’’ Because the petition also failed to raise any chal-
lenge to counsel’s performance with respect to the most
recent violation of probation disposition, the court con-
cluded that ‘‘the petition fails to state a claim upon
which relief can be granted.’’ Accordingly, the court

9 The habeas court offered the following analysis to support its conclusion:
‘‘As the [respondent] concedes in its brief, a petitioner may at any time
attack an illegal sentence under [a] provision like Practice Book § 43-22.
That being the case, it would seem that a petitioner could attack either the
original conviction resulting in a probation sentence, or the most recent
disposition resulting in a revocation of that probation, because the disposi-
tion of a probation violation is considered a continuation of the original
sentencing proceeding. . . . Also, a petitioner gets the benefit of the latter
of the applicable limitation periods under § 52-470 (c) (1), (2) or (3) when
an order to show cause is requested. The most recent violation of probation
disposition on December 22, 2016, is well within the five year window
provided for in § 52-470 (c) (1). Therefore, the respondent’s order to show
cause is denied.’’ (Citation omitted; footnotes omitted; internal quotation
marks omitted.)
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dismissed the petition. Following the court’s subse-
quent granting of certification to appeal, this appeal
followed.

I

We begin with the petitioner’s claim that the habeas
court improperly dismissed his habeas petition pursu-
ant to Practice Book § 23-29 (2), because, if properly
construed in the light most favorable to him, the allega-
tions in the petition state a claim on which habeas relief
could be granted. We agree.

‘‘Whether a habeas court properly dismissed a peti-
tion pursuant to Practice Book § 23-29 (2), on the
ground that it fails to state a claim upon which habeas
corpus relief can be granted, presents a question of law
over which our review is plenary.’’ (Internal quotation
marks omitted.) Kaddah v. Commissioner of Correc-
tion, 324 Conn. 548, 559, 153 A.3d 1233 (2017). It is well
settled that a petition for a writ of habeas corpus ‘‘is
essentially a pleading and, as such, it should conform
generally to a complaint in a civil action . . . . The
purpose of the [petition] is to put the [respondent] on
notice of the claims made, to limit the issues to be
decided, and to prevent surprise.’’ (Internal quotation
marks omitted.) Nelson v. Commissioner of Correction,
326 Conn. 772, 780, 167 A.3d 952 (2017). Thus, as it
would do in evaluating the allegations in a civil com-
plaint, in evaluating the legal sufficiency of allegations
in a habeas petition, a court must view the allegations
in the light most favorable to the petitioner, which
includes all facts necessarily implied from the allega-
tions. See Noble v. Marshall, 23 Conn. App. 227, 229,
579 A.2d 594 (1990).10

10 Whereas the legal sufficiency of pleadings in civil matters is tested by
way of a motion to strike, which permits an opportunity to replead; see
Practice Book § 10-44; legal sufficiency in a habeas action may be tested
by way of a motion to dismiss because a cognizable habeas claim is necessary
to invoke the jurisdiction of the habeas court. See Johnson v. Commissioner
of Correction, 258 Conn. 804, 815, 786 A.2d 1091 (2002) (‘‘[h]abeas corpus
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It is a well settled proposition that ‘‘a guilty plea
waives any nonjurisdictional defects that occurred prior
to the entry of the plea, including any alleged constitu-
tional deprivations.’’ Mincewicz v. Commissioner of
Correction, 162 Conn. App. 109, 112, 129 A.3d 791
(2015). ‘‘The focus of a habeas inquiry where there has
been a guilty plea is the nature of the advice of counsel
and the voluntariness of the plea, not the existence of
a purported antecedent constitutional infirmity. . . .
[A] guilty plea represents a break in the chain of events
[that] has preceded it in the criminal process. [If] a
criminal defendant has solemnly admitted in open court
that he is in fact guilty of the offense with which he is
charged, he may not thereafter raise independent claims
relating to the deprivation of constitutional rights that
occurred prior to the entry of the guilty plea. He may
only attack the voluntary and intelligent character of
the guilty plea by showing that the advice he received
from counsel was not within [constitutionally accept-
able] standards . . . . The plaintiff must, moreover,
demonstrate that there was such an interrelationship
between the ineffective assistance of counsel and the
guilty plea that it can be said that the plea was not
voluntary and intelligent because of the ineffective
assistance.’’ (Citations omitted; internal quotation
marks omitted.) Buckley v. Warden, 177 Conn. 538,
542–43, 418 A.2d 913 (1979); see also Dukes v. Warden,

provides a special and extraordinary legal remedy for illegal detention’’
(internal quotation marks omitted)); Dinham v. Commissioner of Correc-
tion, 191 Conn. App. 84, 89, 213 A.3d 507 (‘‘With respect to the habeas
court’s jurisdiction, [t]he scope of relief available through a petition for [a
writ of] habeas corpus is limited. In order to invoke the trial court’s subject
matter jurisdiction in a habeas action, a petitioner must allege that he is
illegally confined or has been deprived of his liberty. . . . In other words,
a petitioner must allege an interest sufficient to give rise to habeas relief.’’
(Internal quotation marks omitted.)), cert. denied, 333 Conn. 927, 217 A.3d
995 (2019). The petitioner’s lack of an opportunity to replead demonstrates
why it is important for habeas courts to construe the allegations in a habeas
petition in the light most favorable to upholding its legal sufficiency.
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161 Conn. 337, 344, 288 A.2d 58 (1971) (‘‘an allegation
of the ineffective assistance of counsel is a factor to
be taken into consideration in determining whether a
guilty plea was voluntary and intelligent’’), aff’d, 406
U.S. 250, 92 S. Ct. 1551, 32 L. Ed. 2d 45 (1972).

Here, although we agree with the habeas court’s
assessment that the petition fails to connect expressly
the asserted allegations of ineffective assistance of
counsel directly to whether the petitioner’s decision
to enter a guilty plea was knowing and voluntary, we
nevertheless conclude, on the basis of our plenary
review, that it is reasonable to infer such an interrela-
tionship from the allegations. This is particularly true
given the early stage of the proceedings and the fact
that the petition was filed by a self-represented party.
See Gilchrist v. Commissioner of Correction, 334 Conn.
548, 560, 223 A.3d 368 (2020) (‘‘when a petitioner has
proceeded [as a self-represented party] . . . courts
should review habeas petitions with a lenient eye,
allowing borderline cases to proceed’’ (internal quota-
tion marks omitted)); Kaddah v. Commissioner of Cor-
rection, 299 Conn. 129, 140, 7 A.3d 911 (2010) (cau-
tioning that courts ‘‘should be solicitous to [self-
represented] petitioners and construe their pleadings
liberally in light of the limited legal knowledge they
possess’’). Significantly, the only relief that the peti-
tioner requests in his petition is an opportunity to with-
draw the guilty plea. That request for relief provides
additional support for construing the allegations of inef-
fective assistance of counsel in the petition as relating
to the petitioner’s decision to enter a guilty plea.

Although ultimately it may prove that the petitioner
is unable to produce evidence to support his allegations
of ineffective assistance or to demonstrate any causal
connection linking those allegations with his decision
to enter a guilty plea, such speculation cannot support
the granting of a motion to dismiss. In Mincewicz v.
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Commissioner of Correction, supra, 162 Conn. App.
109, this court concluded that the habeas court, follow-
ing a trial, properly determined that the petitioner
waived his claim of ineffective assistance of counsel
because the record before the habeas court supported
its express factual finding ‘‘that counsel’s advice pre-
ceded and did not affect the petitioner’s decision to
plead guilty . . . .’’ Id., 114.

Similarly, in Henderson v. Commissioner of Correc-
tion, 181 Conn. App. 778, 795–96, 189 A.3d 135, cert.
denied, 329 Conn. 911, 186 A.3d 707 (2018), a case cited
and relied on by the respondent, this court concluded
that the habeas court did not abuse its discretion in
denying certification to appeal with respect to whether
the petitioner had waived several claims that the habeas
court had determined were unrelated to his guilty plea.
In addition, we rejected the petitioner’s request that we
‘‘interpret Hill v. Lockhart, 474 U.S. 52, 58–59, 106 S.
Ct. 366, 88 L. Ed. 2d 203 (1985), such that it prohibits
the application of the waiver rule to claims of ineffective
assistance of counsel following an unconditional guilty
plea.’’ Henderson v. Commissioner of Correction,
supra, 798. We stated that ‘‘Hill defines a petitioner’s
burden of proof with respect to ineffective assistance
claims in the guilty plea context, thereby requiring a
petitioner to demonstrate that but for counsel’s errors,
he would not have entered the plea. . . . Hill is not
inconsistent with the application of the waiver rule,
nor do we interpret it to have undermined the rule’s
application in a case . . . in which the specific claims
of ineffectiveness are unrelated to the validity of the
unconditional guilty plea. . . . The touchstone of the
waiver inquiry is whether the claim implicates the
validity of the plea.’’ (Citation omitted; emphasis
added.) Id., 798–99. In Henderson, following a habeas
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trial, the court made a factual finding that, despite alle-
gations of ineffective assistance of counsel, ‘‘the deci-
sion to accept the state’s plea offer and to plead guilty
was made solely by the petitioner.’’ Id., 799.

In the present case, unlike in Mincewicz and Hender-
son, the habeas court’s determination that the petitioner
waived his claim of ineffective assistance of counsel
because his allegations did not relate to the petitioner’s
decision to enter a guilty plea was premature. The court
reached this decision at the pleading stage, a time when
the allegations in the petition must be viewed in the
light most favorable to the petitioner, rather than after
a habeas trial or proceedings on a motion for summary
judgment at which the petitioner would have had some
opportunity to present evidence potentially linking his
allegations of ineffective assistance of counsel that pre-
date his decision to plead guilty with whether his deci-
sion to enter a guilty plea was knowingly and volunta-
rily made.

The allegations of ineffective assistance of counsel
in the present petition reasonably can be construed as
asserting—not expressly, but by implication—that the
petitioner’s decision to plead guilty was not knowingly
made because his trial counsel had failed to investigate
his case properly, to review the evidence against him
or to consider whether a viable trial strategy existed.11

In other words, the allegations, read in the light most
favorable to the petitioner as is required at the pleading
stage, suggest that counsel failed to prepare the case
adequately so that the petitioner could have sufficient
knowledge of the strength of the case and could make

11 The habeas court summarized the allegations in the petition as follows:
‘‘[C]ounsel failed to conduct a thorough investigation, failed to suppress
statements, failed to obtain personnel information on detectives involved
in the case, failed to speak to an alibi witness, misrepresented information
on the record to the trial court, and placed a witness on the witness list
[who] counsel knew was not going to cooperate with the defense.’’
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an informed decision as to whether to plead guilty. If
proven, the petitioner could be permitted to withdraw
the guilty plea, which is the only relief requested in the
petition. In short, read in the context of the petition as
a whole, including the relief requested, we conclude
that the petitioner has raised allegations that implicitly
challenge whether he knowingly and voluntarily
entered a guilty plea, which states a cognizable claim for
habeas relief. Accordingly, the habeas court improperly
granted its own motion to dismiss.

Our conclusion that the habeas court improperly dis-
missed the petition pursuant to Practice Book § 23-29
(2) does not, however, end our inquiry. Rather we must
next consider, as argued by the respondent, whether
the court improperly determined, with respect to its
order to show cause, that the petition was timely filed
in accordance with § 52-470 (c) and, thus, whether the
petition should have been dismissed for unreason-
able delay.12

II

The respondent claims that, even if the habeas court
improperly dismissed the habeas petition pursuant to

12 Although, pursuant to § 52-470 (g), any party who wants to obtain appel-
late review of a judgment rendered in a habeas action must petition the
habeas court for certification to appeal, the respondent was not aggrieved
by the court’s disposition of the order to show cause in light of the court’s
contemporaneous dismissal of the petition pursuant to its own Practice
Book § 23-29 motion to dismiss. Accordingly, the respondent arguably could
not have sought certification to file an appeal or cross appeal. Nevertheless,
we conclude that his claim is properly before us for review pursuant to
Practice Book § 63-4 (a) (1) (B), because the court’s decision with respect
to the order to show cause constituted an adverse ruling that only needed
to be considered in the event the petitioner prevailed with respect to his
appeal. We will consider the respondent’s claim despite his failure to raise
the issue properly by filing a preliminary statement of issues; see Practice
Book § 63-4 (a) (1); because the petitioner was able to respond to the claim
in his reply brief and thus was not prejudiced. See State v. Osuch, 124 Conn.
App. 572, 580–81, 5 A.3d 976, cert. denied, 299 Conn. 918, 10 A.3d 1052 (2010).
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Practice Book § 23-29 (2), the court’s judgment of dis-
missal may be affirmed, albeit on a different basis,
because the habeas court improperly determined that
the petition was filed within the limitation period set
forth in § 52-470 (c). The petitioner responds that the
habeas court properly interpreted the limitation period
in § 52-470 (c) as having restarted when the petitioner
was found in violation of probation and received a new
disposition regarding sentencing. Although, for the rea-
sons that follow, we agree with the respondent that the
court should have found that the petition was not timely
filed, whether the petitioner can establish good cause
for the delay in filing it remains to be determined.
Accordingly, we remand the case to the habeas court
for further proceedings on whether the petitioner can
establish good cause in accordance with § 52-470 (e).13

Whether a petitioner filed a petition for a writ of
habeas corpus within the applicable limitation period
set forth in § 52-470 is a factual determination that we
ordinarily would review on appeal under the clearly
erroneous standard of review. To the extent, however,
that the court’s finding in the present case is made on
the basis of its interpretation of the relevant statute,
our review is plenary. See State v. Bemer, Conn. ,

, A.3d (2021) (‘‘[b]ecause issues of statutory
construction raise questions of law, they are subject to
plenary review on appeal’’).

13 The petitioner also argues that, even if the habeas court incorrectly
determined that the petition was timely filed, that error alone would be
insufficient to constitute an alternative basis for upholding the habeas court’s
dismissal of the petition because untimely petitions are not subject to dis-
missal as a matter of law but, rather, are subject to dismissal only if the
petitioner is unable to demonstrate good cause for the delay in filing the
petition, which is a factual finding that is absent from the record and cannot
be made by this court for the first time on appeal. As is apparent from our
disposition of the respondent’s claim, we agree with the petitioner that the
habeas court must make the good cause determination, and the petitioner
will be afforded an opportunity to demonstrate good cause on remand.



Page 151ACONNECTICUT LAW JOURNALAugust 31, 2021

207 Conn. App. 133 AUGUST, 2021 149

Finney v. Commissioner of Correction

Section 52-470 (c), (d), and (e) collectively set forth
time limitations on a petitioner’s right to file a habeas
petition and address whether, if not timely filed, the
petitioner can establish good cause for any delay in
filing the petition. See Kelsey v. Commissioner of Cor-
rection, 329 Conn. 711, 719, 189 A.3d 578 (2018). Subsec-
tion (e) of § 52-470 provides in relevant part: ‘‘In a case
in which the rebuttable presumption of delay under
subsection (c) or (d) of this section applies, the court,
upon the request of the respondent, shall issue an order
to show cause why the petition should be permitted to
proceed. The petitioner or, if applicable, the petitioner’s
counsel, shall have a meaningful opportunity to investi-
gate the basis for the delay and respond to the order.
If, after such opportunity, the court finds that the peti-
tioner has not demonstrated good cause for the delay,
the court shall dismiss the petition. . . .’’ As we pre-
viously have noted, subsection (d) of § 52-470 concerns
the timeliness of a ‘‘petition filed subsequent to a judg-
ment on a prior petition challenging the same convic-
tion’’ and, thus, is inapplicable to the present case. See
footnote 4 of this opinion.

The controlling provision with respect to the timeli-
ness of the present petition is found in subsection (c)
of § 52-470, which provides in relevant part: ‘‘[T]here
shall be a rebuttable presumption that the filing of a
petition challenging a judgment of conviction has been
delayed without good cause if such petition is filed after
the later of the following: (1) Five years after the date
on which the judgment of conviction is deemed to be
a final judgment due to the conclusion of appellate
review or the expiration of the time for seeking such
review; (2) October 1, 2017;14 or (3) two years after

14 It can be inferred from the statutory scheme as a whole that the October
1, 2017 date was included by the legislature to ensure that any petitioner
whose judgment of conviction became final before the enactment of compre-
hensive habeas reform in 2012, which included the adoption of the limitation
periods now found in subsections (c) and (d) of § 52-470, would have at
least five years in which to initiate a habeas action.
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the date on which the constitutional or statutory right
asserted in the petition was initially recognized and
made retroactive pursuant to a decision of the Supreme
Court or Appellate Court of this state or the Supreme
Court of the United States or by the enactment of any
public or special act. . . .’’ (Emphasis added.) Of the
enumerated subdivisions of subsection (c), only the
first two are potentially applicable with respect to the
present petition.

The present petition challenges only the judgment of
conviction rendered in 2008 following the petitioner’s
guilty plea to kidnapping in the second degree and asks
the habeas court to allow the petitioner to withdraw his
guilty plea. The petition raises no additional challenges
directed at the petitioner’s subsequent violation of pro-
bation proceedings or disposition. Ordinarily, a judg-
ment of conviction in a criminal matter becomes a final
judgment for purposes of appellate review once a sen-
tence is imposed. Practice Book § 61-6 (a) (1); State v.
Ayala, 222 Conn. 331, 339, 610 A.2d 1162 (1992). The
judgment of conviction in turn becomes final for pur-
poses of § 52-470 (c) (1) after the appeal period has
expired or, if an appeal is filed, upon a final disposition
of the appeal.

In the present case, the facts regarding the finality
of the 2008 judgment of conviction are not in dispute.
The petitioner was sentenced on the judgment of con-
viction on September 5, 2008. No appeal followed that
judgment. Therefore, in accordance with § 52-470 (c),
the time in which to file a timely habeas petition expired
on October 1, 2017, which was later than five years
after the judgment of conviction became final, which
would have been sometime in 2013. The present petition
was filed on April 2, 2018, or six months beyond the
limitation period. Nothing in the habeas court’s factual
recitation contradicts these calculations.
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Nevertheless, the habeas court determined that the
present habeas petition was in fact timely filed. The
court reasoned that, although the only conviction chal-
lenged in the petition was imposed in 2008, the original
sentence imposed for that conviction ‘‘has been the
subject of two violation of probation proceedings, the
most recent of which was disposed of on December 22,
2016. The most recent disposition resulted in a period
of incarceration that remained in effect as of the date of
this hearing. The court finds that this petition survives
because it was filed within five years of the most recent
violation of probation disposition.’’ We disagree with
the habeas court’s construction of § 52-470 (c).

To properly interpret § 52-470 (c), we look to the text
of the statute, which is plain and unambiguous. See
General Statutes § 1-2z. The plain language of § 52-470
(c) creates a rebuttable presumption that a habeas peti-
tion has been unreasonably delayed and thus subject
to dismissal if it is filed more than five years after
‘‘the judgment of conviction is deemed to be a final
judgment’’ or after October 1, 2017, whichever date is
later. The statute, thus, provides a means by which to
determine easily a date from which to measure the
timeliness of a habeas petition challenging a conviction.

Section 52-470 contains no additional language pro-
viding for the tolling or restarting of the statute’s limita-
tion period if a petitioner is later found in violation
of probation and receives a disposition that includes
reinstating all or a portion of the unserved sentence.
If the legislature, in enacting comprehensive habeas
reform, had wanted to include such a provision, it
clearly was capable of doing so, as evidenced by subsec-
tion (f) of the statute, which expressly exempts from
the limitation period petitions asserting a claim of actual
innocence or challenging a condition of confinement.
General Statutes § 52-470 (f); see also Bloomfield v.
United Electrical Radio & Machine Workers of
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America, Connecticut Independent Police Union,
Local 14, 285 Conn. 278, 289, 939 A.2d 561 (2008) (‘‘[I]t
is a principle of statutory construction that a court must
construe a statute as written. . . . Courts may not by
construction supply omissions . . . or add exceptions
merely because it appears that good reasons exist for
adding them. . . . The intent of the legislature . . . is
to be found not in what the legislature meant to say,
but in the meaning of what it did say. . . . It is axiom-
atic that the court itself cannot rewrite a statute to
accomplish a particular result. That is a function of the
legislature.’’ (Emphasis added; internal quotation marks
omitted.)). The habeas court cites to no existing statu-
tory language or case law interpreting § 52-470 that
would support its interpretation of § 52-470 (c).15

In violation of probation proceedings, the punish-
ment imposed on a criminal defendant, if any, ‘‘is attrib-
utable to the crime for which he [or she] was originally
convicted and sentenced. Thus, any sentence [the]

15 We also agree with the respondent’s argument that the habeas court’s
interpretation of § 52-470 (c) would lead to absurd results. In his appellate
brief, the respondent provided the following example: ‘‘[A] petitioner who
was sentenced to serve a straight twenty year sentence would lose his right
to bring a habeas challenge to his conviction after five years, under the
statute. . . . [U]nder the habeas court’s interpretation, [however] a peti-
tioner who was sentenced to a twenty year sentence, suspended after ten
years, followed by ten years of probation, initially would lose his right to
challenge his conviction after the first five years of his sentence, but then
regain that right if he is found in violation of his probation at any point
during the second half of his sentence. In both instances, the prisoner is
still in prison, serving his twenty year sentence, when he files his habeas
petition, but the petitioner who was continuously imprisoned would have
lost [in the absence of good cause] his right to file a habeas challenge to
the original judgment of conviction while, in the habeas court’s view, the
petitioner who was released but engaged in further criminal conduct,
resulting in a probation revocation, would not have lost his right to file a
habeas challenge to the original judgment of conviction.’’ (Emphasis omit-
ted.) As the respondent correctly asserts, ‘‘[t]he legislature could not have
intended such disparate treatment, which essentially affords a windfall to
those who engage in misconduct [that] leads to a revocation of their proba-
tion.’’
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defendant had to serve as the result of the [probation]
violation . . . was punishment for the crime of which
he [or she] had originally been convicted. Revocation
is a continuing consequence of the original conviction
from which probation was granted.’’ (Emphasis added;
internal quotation marks omitted.) State v. Fagan, 280
Conn. 69, 107 n.24, 905 A.2d 1101 (2006), cert. denied,
549 U.S. 1269, 127 S. Ct. 1491, 167 L. Ed. 2d 236 (2007).
In other words, any punishment imposed as a result
of a violation of probation flows directly from and is
attributable to the original judgment of conviction. It in
no way modifies the underlying judgment of conviction
itself and, thus, has no effect on the finality of the
judgment of conviction. Because the legislature, in
enacting habeas reform, has determined that the timeli-
ness of a petition is to be evaluated on the basis of
when the judgment of conviction, not the sentence
imposed for that conviction, is final, any violations of
the probationary portion of a sentence imposed follow-
ing a judgment of conviction cannot, as a matter of law,
restart the period of time for filing a habeas petition to
challenge that judgment. Because the petition in the
present case raises no cognizable challenge with
respect to the violation of probation proceeding itself,
we do not opine on whether such a challenge would
elicit a different result.

Although we have determined that the court improp-
erly found that the petition was timely filed in accor-
dance with § 52-470 (c), it nevertheless remains to be
determined whether, pursuant to § 52-470 (e), the peti-
tioner can demonstrate good cause for the delay in filing
the petition, an issue never considered or addressed by
the habeas court. Because ‘‘a habeas court’s determina-
tion of whether a petitioner has satisfied the good cause
standard in a particular case requires a weighing of the
various facts and circumstances offered to justify the
delay, including an evaluation of the credibility of any
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witness testimony’’ or other evidence that may be
offered; Kelsey v. Commissioner of Correction, 202
Conn. App. 21, 35–36, 244 A.3d 171 (2020), cert. granted,
336 Conn. 941, 250 A.3d 41 (2021); it is appropriate to
remand the case to the habeas court for a new hearing
on whether the petitioner can demonstrate good cause
for the delay.

The judgment is reversed and the case is remanded
with direction to deny the habeas court’s motion to
dismiss and for further proceedings in accordance with
this opinion.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. JOSEPH
A. STEPHENSON

(AC 40250)

Alvord, Prescott and Alexander, Js.

Syllabus

Convicted of the crimes of burglary in the third degree, attempt to commit
tampering with physical evidence and attempt to commit arson in the
second degree in connection with a break-in at a courthouse, the defen-
dant appealed to this court, claiming, inter alia, that the evidence was
insufficient to support his conviction of all three offenses. At the time
of the events at issue, the defendant had two felony charges pending
against him and was scheduled to commence jury selection in a trial
of those charges. Two days before the start of jury selection, a silent
alarm was triggered at the courthouse at about 11 p.m. The police
discovered, inter alia, a broken window that provided ingress to an
office shared by assistant state’s attorneys, a duffel bag containing six
canisters of industrial strength kerosene on the floor of the hallway
outside the office, and case files atop a desk that had two of its drawers
open and other files scattered on the floor. Surveillance video also
depicted a vehicle, similar to one the defendant drove, driving by the
courthouse repeatedly in the hours before the break-in, and, while the
defendant was in custody after having been convicted of other charges
that had been pending against him, he asked his brother, in a recorded
telephone call, to get rid of ‘‘bottles of things’’ for a heater, speculated
about how the police located the vehicle and attempted to arrange an
alibi. On the defendant’s appeal to this court, this court concluded
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that the state had failed to produce sufficient evidence regarding the
defendant’s intent to commit tampering, which was a requirement com-
mon to all of the charged offenses, reversed the defendant’s conviction
and remanded the case to the trial court with direction to render judg-
ment of acquittal as to all three charges. Our Supreme Court thereafter
granted the state’s petition for certification to appeal, reversed this
court’s judgment and remanded the case to this court for further proceed-
ings. On remand, the defendant reiterated his claim that the evidence
was insufficient to support his conviction of all three charges and
asserted that the court improperly excluded testimony from L, who had
represented him on the felony charges, that, prior to the break-in, the
defendant had told L that he intended to plead guilty to the felony
charges, which the defendant alleged would have provided a defense
to his motive to disrupt or delay the proceedings against him. Held:

1. The defendant’s claim that the evidence was insufficient to support his
conviction was unavailing:

a. The totality of the evidence regarding the defendant’s actions before,
during and after the break-in supported the jury’s finding that he broke
into the prosecutors’ area of the courthouse with the intent to tamper
with evidence: from the manner in which the defendant conducted recon-
naissance of the closed courthouse late at night and his chosen point
of entry, the jury reasonably could have inferred that he planned to
engage in criminal conduct and wanted to gain access to the office of
the prosecutor who was handling the pending felony charges and to his
own specific file, and the reasonable inference that the staff of the
prosecutor’s office would not have left files strewn on the floor permitted
the jury’s successive reasonable inference that it was the defendant who
had been searching for his own case file and that, if he could tamper
with it, the state would be unable to secure a conviction against him;
moreover, that the defendant brought industrial strength kerosene into
an office filled with combustible materials provided a reasonable basis
for the jury to infer that he intended to start a fire that would consume
the file associated with his case and any physical evidence contained
therein, and that he understood that he also needed to destroy other
files to cover up his destruction of the evidence in his case; furthermore,
those reasonable inferences were supported by the defendant’s conduct
after the break-in, which included his flight from the courthouse, a
phone call he made to the public defender’s office inquiring whether the
courthouse would be open on the day after the break-in and incriminating
statements he made to his family.
b. Contrary to the defendant’s assertion that the evidence was insufficient
to support his arson conviction because the state failed to prove that
he committed the completed crime of tampering with physical evidence,
the state’s burden was to prove that he intended to start a fire to conceal
the crime of tampering with physical evidence and that he had taken a
substantial step in a course of conduct planned to culminate in his
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commission of the crime; moreover, the jury reasonably could have
inferred that the defendant, by bringing kerosene into an area packed
with files and other combustibles, possessed the requisite intent to dam-
age or destroy the building as a natural consequence of his actions, and,
even if his primary intent was to damage or destroy the files in the
prosecutors’ office area, the jury reasonably could have inferred that he
also intended to damage the building to achieve that objective.

c. Notwithstanding the defendant’s contention that his tampering convic-
tion could not stand because the state failed to prove that any materials
in the prosecutors’ office constituted ‘‘physical evidence’’ as defined by
statute (§ 53a-146 (8)), this court was not persuaded by his assertion
that, even though the text of the tampering statute ((Rev. to 2013) § 53a-
155) does not contain the phrase ‘‘physical evidence,’’ the legislature
intended to incorporate its definition in § 53a-146 (8) as an element of
§ 53a-155 because ‘‘physical evidence’’ is included in the title of § 53a-
155; despite the title of § 53a-155, the plain language of the text of § 53a-
155 required the state to prove that the defendant, believing that an
official proceeding was pending, altered, destroyed, concealed or
removed any record, document or thing with the purpose of impairing
its verity or availability in an official proceeding.

2. The defendant could not prevail on his claim that the trial court’s improper
exclusion of his statement to L constituted harmful error:

a. Although the trial court abused its discretion by excluding the state-
ment, which the defendant contended was admissible as evidence of his
then existing mental state pursuant to § 8-3 (4) of the Connecticut Code
of Evidence, he was not deprived of his constitutional rights to present
a defense, as he was able to present his defense that he was not the
perpetrator as well as alibi evidence via the testimony of his brother,
and the defendant challenged the state’s evidence regarding the issue
of identity; moreover, the state presented considerable evidence regard-
ing the defendant’s activities prior to, during and after the break-in to
establish his identity as the perpetrator and his intent, and his motivation
to disrupt the court proceedings remained, as his stated interest in plead-
ing guilty to the prior felony charges may have been diminished upon
the realization that the offered plea agreement involved incarceration.

b. The trial court’s improper exclusion of L’s testimony did not constitute
harmful error, as the state introduced substantial evidence of the defen-
dant’s identity and actions with respect to the offenses with which he
was charged, and the period of incarceration that would have resulted
from his stated intention to plead guilty to the prior felony charges may
have provided him with an incentive to commit the burglary, arson and
tampering offenses such that a fair assurance existed that the improper
exclusion of L’s testimony did not substantially affect the jury’s verdict.

Argued March 11—officially released August 31, 2021
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Procedural History

Substitute information charging the defendant with
the crimes of burglary in the third degree, attempt to
commit tampering with physical evidence and attempt
to commit arson in the second degree, brought to the
Superior Court in the judicial district of Stamford-Nor-
walk, geographical area number twenty, and tried to
the jury before White, J.; verdict and judgment of guilty,
from which the defendant appealed to this court, Shel-
don, Bright and Mihalakos, Js., which reversed the trial
court’s judgment and remanded the case to that court
with direction to render judgment of acquittal; there-
after, the state, on the granting of certification, appealed
to the Supreme Court, which reversed this court’s judg-
ment and remanded the case to this court for further
proceedings. Affirmed.

Vishal K. Garg, for the appellant (defendant).

Sarah Hanna, senior assistant state’s attorney, with
whom, on the brief, were Paul J. Ferencek, state’s attor-
ney, and Michelle Manning, senior assistant state’s
attorney, for the appellee (state).

Opinion

ALEXANDER, J. This appeal returns to us on remand
from our Supreme Court. In State v. Stephenson, 187
Conn. App. 20, 201 A.3d 427 (2019), rev’d, 337 Conn.
643, A.3d (2020), the defendant, Joseph A. Ste-
phenson, appealed from the judgment of conviction,
rendered after a jury trial, of burglary in the third degree
in violation of General Statutes § 53a-103, attempt to
commit tampering with physical evidence in violation
of General Statutes § 53a-49 (a) (2) and General Statutes
(Rev. to 2013) § 53a-155 (a) (1),1 and attempt to commit
arson in the second degree in violation of General Stat-
utes §§ 53a-49 (a) (2) and 53a-112 (a) (1) (B). The court

1 All references to § 53a-155 are to the 2013 revision of that statute.
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imposed a total effective sentence of twelve years of
incarceration followed by eight years of special parole.
On appeal, the defendant claimed that (1) the state
presented insufficient evidence to support his convic-
tion of those charges, and (2) the court improperly
excluded evidence regarding his mental state prior to
the commission of those offenses.

This court concluded that the state had failed to pro-
duce sufficient evidence regarding the defendant’s
intent to commit the crime of tampering with physical
evidence, a requirement common to all the charged
offenses. Id., 39. Accordingly, we reversed the defen-
dant’s conviction and remanded the case with direction
to render a judgment of acquittal on all three charges.
Id. As a result of this conclusion, we did not address
the other claims raised by the defendant in his appeal.
See id., 30 n.4, 39.

After granting the state’s petition for certification to
appeal, our Supreme Court reversed the judgment of
this court. State v. Stephenson, supra, 337 Conn. 654.
Specifically, it agreed with the state that this court
improperly had ‘‘addressed an issue of evidentiary suffi-
ciency sua sponte without calling for supplemental
briefing as required by Blumberg Associates World-
wide, Inc. v. Brown & Brown of Connecticut, Inc., 311
Conn. 123, 84 A.3d 840 (2014) (Blumberg).’’ State v.
Stephenson, supra, 645–46. As a result of this conclu-
sion, our Supreme Court remanded the case to this
court ‘‘in order to address the claims raised by the
defendant in his initial appeal. If, during that proceed-
ing, the Appellate Court chooses to exercise its discre-
tion to reach the sufficiency issue raised in its previous
decision, it must do so in a manner consistent with
this court’s decision in Blumberg.’’ Id., 654; see also
Stephenson v. Commissioner of Correction, 203 Conn.
App. 314, 317 n.2, 248 A.3d 34, cert. denied, 336 Conn.
944, 249 A.3d 737 (2021).
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In accordance with the directive from our Supreme
Court, we ordered the parties to file simultaneous sup-
plemental briefs addressing whether the evidence was
sufficient to prove the defendant’s intent to tamper with
physical evidence. Following the receipt of the parties’
supplemental briefs, we heard additional oral argument.

With this recitation of the appellate history of the
case in mind, we set forth the issues before us, as
presented in the defendant’s original and supplemental
briefs. The defendant first claims that the state failed
to present sufficient evidence to support his conviction.
Specifically, he argues that the evidence was insuffi-
cient to prove that (1) he had intended to tamper with
evidence, an element common to all three offenses
charged by the state, (2) he had (a) committed the
completed crime of tampering with evidence or (b)
intended to destroy or damage a building, which are
elements of the offense of attempt to commit arson in
the second degree as charged in this case, and (3) he
had tampered with items that constituted physical evi-
dence for the purpose of § 53a-155 (a) (1). Second,
the defendant claims that the court erred in excluding
evidence regarding his mental state prior to the commis-
sion of these offenses. Specifically, he argues that he
suffered harm as a result of the court’s improper ruling,
or, in the alternative, that he was deprived of his consti-
tutional rights to present a defense and that the state
failed to demonstrate that the court’s ruling was harm-
less beyond a reasonable doubt.

As to the defendant’s first claim, the state counters
that the evidence adduced at trial was sufficient to
support the defendant’s conviction. With respect to his
second claim, the state concedes that the court’s eviden-
tiary ruling constituted an abuse of discretion but
asserts that it amounted to harmless error. We agree
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with the state on both claims and, accordingly, affirm
the judgment of conviction.2

In its decision, our Supreme Court set forth the follow
relevant facts and procedural history. ‘‘A silent alarm
at the [Norwalk] courthouse was triggered at around
11 p.m. on Sunday, March 3, 2013, when the defendant
entered the state’s attorney’s office by breaking a win-
dow on the building’s eastern side. Although the police
were able to respond in about ninety seconds, the defen-
dant successfully evaded capture by running out of
a door on the building’s southern side. Footage from
surveillance cameras introduced by the state at trial
show that the defendant was inside of the building for

2 We comment briefly on the somewhat unique situation in which this
panel of the Appellate Court has reached a conclusion contrary to that of
the 2019 panel that initially heard this appeal. See State v. Stephenson, supra,
187 Conn. App. 20. We frequently have stated and consistently have adhered
to the policy that ‘‘we cannot overrule the decision made by another panel
of this court in the absence of en banc consideration.’’ State v. Freddy T.,
200 Conn. App. 577, 589 n.14, 241 A.3d 173 (2020); see also State v. Jackson,
198 Conn. App. 489, 507 n.12, 233 A.3d 1154, cert. denied, 335 Conn. 957,
239 A.3d 318 (2020); State v. White, 127 Conn. App. 846, 858 n.11, 17 A.3d
72, cert. denied, 302 Conn. 911, 27 A.3d 371 (2011).

The contrary result reached in this opinion from that of the 2019 panel
is made possible as a result of the remand order from our Supreme Court.
See, e.g., State v. Siler, 204 Conn. App. 171, 178–79, 253 A.3d 995 (2021)
(our Supreme Court is ultimate arbiter of law in this state, and this court
is bound by its decisions). Specifically, it reversed the judgment of the 2019
Appellate Court panel and directed us ‘‘to address the claims raised by the
defendant in his initial appeal [and consider] the sufficiency issued raised
in [our] previous decision [only after supplemental briefing].’’ State v. Ste-
phenson, supra, 337 Conn. 654. As a result of this order, our Supreme Court
effectively vacated the 2019 opinion from this court.

Having the benefit of the supplemental briefing of the parties, and guided
by the discussion and analysis contained in our Supreme Court’s opinion
in State v. Rhodes, 335 Conn. 226, 238, 249 A.3d 683 (2020), regarding the
‘‘ ‘line between permissible inference and impermissible speculation,’ ’’ we
respectfully have reached an outcome different from the one reached by
the 2019 panel of this court, which had determined that the evidence was
insufficient to support the jury’s verdict. State v. Stephenson, supra, 187
Conn. App. 39. For the reasons set forth in part I of this opinion, we have
determined that the jury’s verdict should be upheld.
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slightly more than three minutes. In the investigation
that followed, the police determined that the broken
window belonged to an office shared by two assistant
state’s attorneys. One of those attorneys was scheduled
to commence jury selection for a criminal trial [of] the
defendant on certain felony charges [pending felony
charges] only two days after the break-in occurred. No
other cases were scheduled to begin jury selection that
week. Immediately after the break-in, various case files
were discovered in an apparent state of disarray at the
northern end of a central, common area located outside
of that room. Specifically, several files were found sit-
ting askew on top of a desk with two open drawers;
still other files were scattered on the floor below in an
area adjacent to a horizontal filing cabinet containing
similar files. Photographs admitted as full exhibits
clearly show labels on these files reading ‘TUL’ and
‘SUM.’ Finally, in a short hallway at the opposite end
of that same common area, the police found a black
bag containing six bottles of industrial strength kero-
sene with their UPC labels cut off. The bag and its
contents were swabbed, and a report subsequently gen-
erated by the Connecticut Forensic Science Laboratory
included the defendant’s genetic profile as a contributor
to a mixture of DNA discovered as a result.

‘‘Various other components of the state’s case against
the defendant warrant only a brief summary. The day
after the break-in, the defendant called the public
defender’s office at the Norwalk courthouse to ask
whether the courthouse was open and whether he was
required to come in that day. The state also submitted
evidence showing that the defendant drove a 2002 Land
Rover Freelander with an aftermarket push bumper, a
roof rack, and a broken taillight, and that surveillance
videos from the area showed a similar vehicle driving
by the courthouse repeatedly in the hours leading up
to the break-in. Finally, the state submitted recordings
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of various telephone calls the defendant made after he
had been taken into custody as a result of his conviction
on the criminal charges previously pending against him
in Norwalk. During one such telephone call, the defen-
dant asked his brother, Christopher Stephenson, to get
rid of ‘bottles of things’ for a heater, speculated about
how the police located the vehicle, and attempted to
arrange an alibi.’’ (Footnote omitted.) State v. Stephen-
son, supra, 337 Conn. 646–47.

We noted in our previous opinion that the state sought
to prove that the defendant had committed burglary in
the third degree, attempt to commit tampering with
physical evidence, and attempt to commit arson in the
second degree under the following closely intertwined
theories of factual and legal liability. State v. Stephen-
son, supra, 187 Conn. App. 27–28. ‘‘As to the charge of
burglary in the third degree, the state claimed that the
defendant had entered or remained unlawfully in the
courthouse, when it was closed to the public and he
had no license or privilege to be there for any lawful
purpose, with the intent to commit the crime of tam-
pering with physical evidence therein. Although the
state conceded that the defendant had not completed
the crime of tampering with physical evidence while
he was inside the courthouse, it nonetheless claimed
that he had intended to commit that offense within
the courthouse by engaging in conduct constituting an
attempt to commit that offense therein. On that score,
the state further argued that the defendant had broken
into the courthouse through the window of the assistant
state’s attorney who was prosecuting him on two pend-
ing felony charges, entered the larger state’s attorney’s
office and gone directly to the file cabinets where the
state stored its case files, and in the short time he had
there before the state police arrived in response to the
silent alarm, begun to rummage through the state’s case
files in an effort to find and tamper with the contents
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of his own case files. Claiming that the defendant was
desperate to avoid his impending trial, the state argued
that the defendant thereby attempted to tamper with
his case file by altering, destroying, concealing or
removing its contents, and thus to impair the verity or
availability of such materials for use against him in his
upcoming trial. Finally, as to the charge of attempt to
commit arson in the second degree, the state claimed
that the defendant had committed that offense by break-
ing into the Norwalk courthouse as aforesaid, while
carrying a duffel bag containing six canisters of indus-
trial strength kerosene, and thereby intentionally taking
a substantial step in a course of conduct planned to
culminate in the commission of arson in the second
degree by starting a fire inside the courthouse, with
the intent to destroy or damage the courthouse build-
ing, for the purpose of concealing his planned crime
of tampering with physical evidence, as described pre-
viously.’’ (Emphasis added.) Id., 28–29.

I

The defendant first claims that the state failed to
present sufficient evidence to sustain his conviction
of all three charges.3 Specifically, he argues that the
evidence was insufficient to prove that (1) he intended
to tamper with evidence, an element common to all
three offenses charged by the state, (2) he committed

3 We consider the defendant’s sufficiency claims first due to the nature
of the remedy. ‘‘We begin with this issue because if the defendant prevails
on the sufficiency claim, [he] is entitled to a directed judgment of acquittal
rather than to a new trial. See State v. Calabrese, 279 Conn. 393, 401, 902
A.2d 1044 (2006); see also State v. Smith, 73 Conn. App. 173, 178, 807 A.2d
500, cert. denied, 262 Conn. 923, 812 A.2d 865 (2002); State v. Theriault, 38
Conn. App. 815, 823 n.7, 663 A.2d 423 ([a]lthough we find the defendant’s
[jury charge claim] dispositive, we must address the sufficiency of the evi-
dence claim since the defendant would be entitled to an acquittal of the
charge if [he] prevails on this claim), cert. denied, 235 Conn. 922, 666 A.2d
1188 (1995).’’ (Internal quotation marks omitted.) State v. Badaracco, 156
Conn. App. 650, 656 n.11, 114 A.3d 507 (2015).
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the completed crime of tampering with evidence or
intended to destroy or damage a building, which are
elements of the offense of attempt to commit arson in
the second degree as charged in this case, and (3) the
documents or materials he tampered with qualified as
physical evidence for the purpose of § 53a-155 (a). The
state counters that the evidence presented at the trial,
and the fair inferences that the jury reasonably could
draw therefrom, provided a sufficient basis to support
his conviction. We agree with the state.

We begin with the relevant principles and our stan-
dard of review. Our Supreme Court has noted that ‘‘[a]
party challenging the validity of the jury’s verdict on
grounds that there was insufficient evidence to support
such a result carries a difficult burden. . . . In particu-
lar, before [an appellate] court may overturn a jury
verdict for insufficient evidence, it must conclude that
no reasonable jury could arrive at the conclusion the
jury did. . . . Although the jury must find every ele-
ment proven beyond a reasonable doubt in order to
find the defendant guilty of the charged offense . . .
each of the basic and inferred facts underlying those
conclusions need not be proved beyond a reasonable
doubt.’’ (Citations omitted; internal quotation marks
omitted.) State v. Rhodes, 335 Conn. 226, 233, 249 A.3d
683 (2020).

‘‘The standard of review we apply to a claim of insuffi-
cient evidence is well established. In reviewing the suffi-
ciency of the evidence to support a criminal conviction
we apply a [two part] test. First, we construe the evi-
dence in the light most favorable to sustaining the ver-
dict. Second, we determine whether upon the facts so
construed and the inferences reasonably drawn there-
from the [jury] reasonably could have concluded that
the cumulative force of the evidence established guilt
beyond a reasonable doubt. . . .
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‘‘Additionally, [a]s we have often noted, proof beyond
a reasonable doubt does not mean proof beyond all
possible doubt . . . nor does proof beyond a reason-
able doubt require acceptance of every hypothesis of
innocence posed by the defendant that, had it been
found credible by the [jury], would have resulted in an
acquittal. . . . On appeal, we do not ask whether there
is a reasonable view of the evidence that would support
a reasonable hypothesis of innocence. We ask, instead,
whether there is a reasonable view of the evidence
that supports the [jury’s] verdict of guilty.’’ (Internal
quotation marks omitted.) State v. Covington, 335 Conn.
212, 219, 229 A.3d 1036 (2020); see also State v. Adams,
327 Conn. 297, 304–305, 173 A.3d 943 (2017).

We are mindful, however, that inferences cannot be
based on conjecture, surmise or possibilities. State v.
Josephs, 328 Conn. 21, 35, 176 A.3d 542 (2018); State
v. Rodriquez, 200 Conn. 685, 687, 513 A.2d 71 (1986);
State v. Ramey, 127 Conn. App. 560, 565, 14 A.3d 474,
cert. denied, 301 Conn. 910, 19 A.3d 177 (2011). As our
Supreme Court recently has stated: ‘‘The line between
permissible inference and impermissible speculation is
not always easy to discern. . . . [P]roof of a material
fact by inference from circumstantial evidence need
not be so conclusive as to exclude every other hypothe-
sis, but it must suffice to produce in the mind of the trier
a reasonable belief in the probability of the existence
of the material fact. . . . When we infer, we derive a
conclusion from proven facts because such considera-
tions as experience, or history, or science have demon-
strated that there is a likely correlation between those
facts and the conclusion. If that correlation is suffi-
ciently compelling, the inference is reasonable. But if
the correlation between the facts and the conclusion
is slight, or if a different conclusion is more closely
correlated with the facts than the chosen conclusion,
the inference is less reasonable. At some point, the
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link between the facts and the conclusion becomes so
tenuous that we call it speculation. When that point is
reached is, frankly, a matter of judgment. . . . We
therefore also must bear in mind that jurors are not
expected to lay aside matters of common knowledge
or their own observations and experiences . . . .
[C]ommon sense does not take flight when one enters
a courtroom.’’ (Citations omitted; internal quotation
marks omitted.) State v. Rhodes, supra, 335 Conn. 238;4

see also State v. Torres, 242 Conn. 485, 501, 698 A.2d
898 (1997) (noting that no clear line of demarcation
exists between permissible inference and impermissi-
ble speculation); State v. Hall-George, 203 Conn. App.
219, 226, 247 A.3d 659 (line between permissible infer-
ences and impermissible speculation not always easy
to discern), cert. denied, 336 Conn. 934, 248 A.3d 709
(2021). Guided by these principles, we address each of
the defendant’s arguments in turn.

A

The defendant first argues that the evidence was
insufficient to prove that he intended to tamper with
physical evidence, an element common to all three
offenses charged by the state in this case. The state
counters that, upon a complete consideration of the
entirety of the evidence,5 sufficient evidence existed to
prove that the defendant possessed the requisite intent.
We agree with the state.

We begin by setting forth the relevant statutory lan-
guage. See State v. Knox, 201 Conn. App. 457, 468, 242

4 In his concurring and dissenting opinion in Rhodes, Justice Ecker, joined
by Justices Palmer and McDonald, observed: ‘‘No objective formula or uni-
form template tells us how to distinguish reasonable inference from imper-
missible speculation.’’ State v. Rhodes, supra, 335 Conn. 266 (Ecker, J.,
concurring in part and dissenting in part).

5 See State v. Petersen, 196 Conn. App. 646, 656–57, 230 A.3d 696 (estab-
lished case law directs appellate courts to review claims of evidentiary
insufficiency in light of all evidence adduced at trial), cert. denied, 335 Conn.
921, 232 A.3d 1104 (2020).
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A.3d 1039 (2020), cert. denied, 336 Conn. 905, 244 A.3d
146 (2021), and cert. denied, 336 Conn. 906, 243 A.3d
1180 (2021). Section 53a-155 (a)6 provides in relevant
part: ‘‘A person is guilty of tampering with or fabricating
physical evidence if, believing that an official proceed-
ing is pending, or about to be instituted, he: (1) Alters,
destroys, conceals or removes any record, document
or thing with purpose to impair its verity or availability
in such proceeding . . . .’’ See also State v. Jordan,
314 Conn. 354, 376–77, 102 A.3d 1 (2014).

The claim advanced by the defendant focuses on the
element of his intent7 as it relates to the offense of
tampering with physical evidence. ‘‘As we have
observed on multiple occasions, [t]he state of mind of
one accused of a crime is often the most significant
and, at the same time, the most elusive element of the
crime charged. . . . Because it is practically impossi-
ble to know what someone is thinking or intending at
any given moment, absent an outright declaration of
intent, a person’s state of mind is usually [proven] by
circumstantial evidence . . . .’’ (Internal quotation
marks omitted.) State v. Best, 337 Conn. 312, 320, 253
A.3d 548 (2020); State v. Francis, 195 Conn. App. 113,
124, 223 A.3d 404 (2019) (same), cert. denied, 335 Conn.
912, 228 A.3d 662 (2020). Intent may be proven by the

6 ‘‘Section 53a-155 was amended in 2015 to add that one may be guilty of
tampering during a criminal investigation or when a criminal proceeding is
about to commence.’’ State v. Stephenson, supra, 187 Conn. App. 33 n.9;
see generally State v. Lamantia, 336 Conn. 747, 779–84, 250 A.3d 648 (2020)
(D’Auria, J., dissenting) (summarizing history and circumstances of 2015
amendment to § 53a-155). This amendment does not impact our analysis in
the present case.

7 General Statutes § 53a-3 (11) provides: ‘‘A person acts ‘intentionally’ with
respect to a result or to conduct described by a statute defining an offense
when his conscious objective is to cause such result or to engage in such
conduct . . . .’’ See also State v. Reed, 176 Conn. App. 537, 549, 169 A.3d
326, cert. denied, 327 Conn. 974, 174 A.3d 194 (2017); State v. Raynor, 175
Conn. App. 409, 431–32, 167 A.3d 1076 (2017), aff’d, 334 Conn. 264, 221 A.3d
401 (2019).
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defendant’s conduct before, during and after the com-
mission of the crime. State v. Bonilla, 317 Conn. 758,
766, 120 A.3d 481 (2015); State v. Raynor, 175 Conn.
App. 409, 432, 167 A.3d 1076 (2017), aff’d, 334 Conn.
264, 221 A.3d 401 (2019). ‘‘Such conduct yields facts
and inferences that demonstrate a pattern of behavior
and attitude . . . that is probative of the defendant’s
mental state.’’ (Internal quotation marks omitted.) State
v. Bonilla, supra, 766.

In his supplemental brief, the defendant focuses on
the dearth of evidence regarding the prosecutors’ files
on the floor; specifically, how these materials ended
up in disarray on the floor and the absence of any
direct connection to the defendant. This myopic view,
however, ignores the other evidence produced by the
state, and the resulting permissible inferences, that pro-
vided a sufficient basis for the jury to find that the
defendant intended to tamper with physical evidence.

In the hour prior to the 11 p.m. Sunday night break-
in, surveillance cameras recorded the defendant slowly
driving an SUV registered to his stepfather past the
front of the courthouse and in and out of the courthouse
parking lot. State v. Stephenson, supra, 187 Conn. App.
25. Additionally, these cameras captured the defendant,
dressed in all black and carrying a dark colored bag,
approach the side of the courthouse. Id. He entered the
prosecutors’ office in the closed courthouse by breaking
a window. State v. Stephenson, supra, 337 Conn. 646.

The broken window provided ingress to an office
used by the prosecutor who was scheduled to begin
jury selection in a case involving the pending felony
charges against the defendant. Id. The defendant’s case
was the only one scheduled for jury selection that week.
Various files, including those labeled ‘‘TUL’’ and ‘‘SUM,’’
were found in disarray. Id. The police discovered a
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bag containing six bottles of industrial kerosene,8 a
flammable liquid, in the prosecutors’ area with numer-
ous combustibles, and testing revealed the defendant’s
genetic profile as a contributor to the DNA mixture
recovered from the bag and its contents. Id., 646–47.

Following the break-in, the defendant called the
office of the public defender and inquired whether the
courthouse was open and whether he was required to
appear in court that day. Id., 647. He subsequently made
various incriminating statements. The defendant asked
his brother to ‘‘get rid of ‘bottles of things’ for a heater,
speculated about how the police located the [SUV], and
attempted to arrange an alibi.’’ Id.

The evidence presented at the defendant’s trial detail-
ing his actions before, during and after the break-in, and
the reasonable inferences drawn therefrom, provided
a sufficient basis for the jury reasonably to conclude
that the defendant had entered the courthouse with the
intent to alter, destroy, conceal, or remove any record,
document or thing with the purpose of impairing its
verity or availability for his imminent trial on the pend-
ing felony charges. See, e.g., State v. Soyini, 180 Conn.
App. 205, 222, 183 A.3d 42, cert. denied, 328 Conn. 935,
183 A.3d 1174 (2018). Specifically, the jury reasonably
could infer that the defendant planned to engage in
criminal conduct on the basis of the manner in which
he conducted reconnaissance of the closed courthouse
late at night when it was likely that no one would be
present. The jury also reasonably could infer, on the
basis of his chosen point of entry, that the defendant
wanted to gain access to the office of the prosecutor
who was handling his pending felony charges and to
his specific file. If the defendant’s sole intent was to

8 Jack Hubball, a chemist in the state forensic laboratory, testified that
industrial kerosene generates more BTUs when burned, has a stronger odor
and results in more smoke as compared to standard kerosene.



Page 172A CONNECTICUT LAW JOURNAL August 31, 2021

170 AUGUST, 2021 207 Conn. App. 154

State v. Stephenson

damage the courthouse, he could have chosen to make
entry into the courthouse at any number of other loca-
tions. Thus, the jury reasonably could infer that there
was significance to the point of entry chosen by the
defendant.

Most importantly, the evidence and testimony regard-
ing the scattered files on the floor of the prosecutors’
office provided a basis from which the jury could make
a series of additional reasonable inferences. First, the
jury reasonably could infer, from common sense, logic,
and the testimony of Suzanne Vieux, the supervisory
assistant state’s attorney at the courthouse, that the
staff of the prosecutors’ office would not have left the
files strewn on the floor in the haphazard manner that
is depicted in state’s exhibit 27. Indeed, other photo-
graphs of the prosecutors’ office admitted into evidence
depict an orderly, well maintained, and professional
office that is consistent with the requisite organization
and careful recordkeeping necessary to prosecute a
large volume of cases.

The inference that the staff would not have left these
files in such a manner also would certainly permit a
successive, reasonable inference that it was the defen-
dant who had been searching through these files at the
time he realized that there was a police presence at
the courthouse. The fact that two of those files were
associated with other defendants who had last names
alphabetically close to the defendant’s last name but-
tresses the inference that it was the defendant who had
been going through these files and, more importantly,
searching for his own case file. Indeed, the jury reason-
ably could infer that the defendant was searching for
the file related to his case because he believed, even if
mistakenly so, that it likely contained evidence that
would be introduced against him at his criminal trial
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and that, if he could tamper with that evidence, the state
would be unable to secure a conviction against him.9

The fact that the defendant brought six bottles of
industrial strength kerosene into an office filled with
combustible materials also provided a reasonable basis
for the jury to infer that the defendant had intended to
start a fire that would consume the file associated with
his case and any physical evidence contained therein.
Indeed, the jury reasonably could infer that the defen-
dant knew that he could not simply steal or remove
just his file from the office because that would make
it easier for the police to determine who had broken
into the courthouse. Instead, the jury reasonably could
have inferred that the defendant understood that to
cover-up his destruction of the evidence in his case, he
also would have needed to destroy other files as well.

The mere fact that such a fire might have also caused
perhaps greater damage to the courthouse also does
not in any way negate the jury’s right reasonably to
infer that he intended to tamper with physical evidence
associated with his case. Indeed, from this evidence,
there simply is no reason why the jury would be prohib-
ited from determining that the defendant had the dual
intent to tamper with the physical evidence in his case
as well as damage the courthouse itself and thereby
delay his impending court date.

These reasonable inferences are further supported
by the defendant’s conduct following his break-in at
the courthouse and flight therefrom, including his call
to the public defender’s office inquiring whether the
courthouse would be open on the day after the break-
in and incriminating statements he made to his family.
See State v. Rhodes, supra, 335 Conn. 244 (in viewing

9 The fact that the defendant may not have been successful in locating
his own file does not in any way vitiate the right of the jury to draw the
inference that he was looking for his own file.
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evidence that could yield contrary inferences, jury is
not barred from drawing those inferences consistent
with guilt and is not required to draw only those consis-
tent with innocence). The fact that this consciousness
of guilt evidence could have been used by the jury to
infer that the defendant had an intent to commit arson
in the courthouse more generally does not mean that
the jury was prohibited from using the same evidence
to support an inference, in conjunction with all of the
other evidence and inferences reasonably drawn there-
from, that the defendant had the necessary intent to
tamper with the physical evidence in his case. See State
v. Richards, 196 Conn. App. 387, 403, 229 A.3d 1157
(2020) (consciousness of guilt evidence may be used
by jury to draw inference of intent to commit criminal
offense), aff’d, Conn. , A.3d (2021); see
generally State v. Otto, 305 Conn. 51, 73, 43 A.3d 629
(2012) (Supreme Court rejected defendant’s argument
that consciousness of guilt evidence could be used only
to prove guilty act and not level of intent that attended
such act, and noted that consciousness of guilt evidence
is part of evidence jury can use to draw inference of
intent to kill); State v. Sivri, 231 Conn. 115, 130, 646
A.2d 169 (1994) (consciousness of guilt evidence is part
of evidence jury can use to draw inference of intent to
kill); State v. Grant, 149 Conn. App. 41, 50, 87 A.3d 1150
(consciousness of guilt evidence is part of evidence
from which jury may draw inference of intent to kill),
cert. denied, 312 Conn. 907, 93 A.3d 158 (2014); State
v. Santos, 41 Conn. App. 361, 371, 675 A.2d 930 (intent
to kill may be inferred from defendant’s failure to seek
medical assistance for victim and consciousness of guilt
evidence), cert. denied, 237 Conn. 932, 677 A.2d 1374
(1996).

We conclude, on the basis of this chain of evidence
and the permissible inferences drawn therefrom, that
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the jury reasonably could have found that the defen-
dant, who possessed a strong motive, broke into the
prosecutors’ area of the courthouse with the intent to
tamper with evidence. See State v. Soyini, supra, 180
Conn. App. 222; see generally State v. Bonilla, supra,
317 Conn. 768 (while not essential for state to prove
motive for crime, state’s case strengthened when it can
show adequate motive).

In reaching this conclusion, we are mindful that
‘‘[p]roof of a material fact by inference from circumstan-
tial evidence need not be so conclusive as to exclude
every other hypothesis. It is sufficient if the evidence
produces in the mind of the trier a reasonable belief in
the probability of the existence of the material fact. . . .
Thus, in determining whether the evidence supports a
particular inference, we ask whether that inference is
so unreasonable as to be unjustifiable. . . . In other
words, an inference need not be compelled by the evi-
dence; rather, the evidence need only be reasonably
susceptible of such an inference.’’ (Internal quotation
marks omitted.) State v. Hall-George, supra, 203 Conn.
App. 226. Further, we emphasize that, in reviewing a
claim of insufficient evidence, we construe the evidence
in the light most favorable to sustaining the verdict and
ask whether there is a reasonable view of the evidence
that supports the verdict. State v. Luciano, 204 Conn.
App. 388, 396–98, 253 A.3d 1005, cert. denied, 337 Conn.
903, 252 A.3d 362 (2021); see also State v. Rhodes, supra,
335 Conn. 233 (before reviewing court may overturn
jury verdict for insufficient evidence, it must conclude
that no reasonable jury could arrive at conclusion that
jury did); State v. Torres, supra, 242 Conn. 501–502
(reviewing court must uphold jury’s verdict when it is
sufficiently supported by circumstantial evidence even
though another jury rationally could have reached dif-
ferent conclusion). Additionally, ‘‘we determine
whether upon the facts so construed and the inferences
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reasonably drawn therefrom the [jury] reasonably could
have concluded that the cumulative force of the evi-
dence established guilt beyond a reasonable doubt
. . . .’’ (Emphasis added; internal quotation marks
omitted.) State v. Capasso, 203 Conn. App. 333, 338,
248 A.3d 58, cert. denied, 336 Conn. 939, 249 A.3d 352
(2021); see also State v. Sivri, supra, 231 Conn. 130
(proof beyond reasonable doubt properly may be based
on chain of inferences, each link of which may depend
for its validity on validity of prior link in chain); State
v. James, 141 Conn. App. 124, 132, 60 A.3d 1011 (same),
cert. denied, 308 Conn. 932, 64 A.3d 331 (2013).

In the present case, the totality of the evidence pre-
sented by the state regarding the defendant’s actions,
and the permissible inferences drawn therefrom, sup-
port the jury’s finding that the defendant intended to
tamper with evidence. We therefore reject the defen-
dant’s claim that the evidence was insufficient to prove
his intent.

B

The defendant next argues that the evidence was
insufficient to prove that he committed the crime of
attempt to commit arson in the second degree. Specifi-
cally, he contends that the state failed to prove that he
had committed the completed crime of tampering with
physical evidence, which, due to the information, was
a necessary element of the offense of attempt to commit
arson in the second degree. He also claims that the
state failed to prove that he had intended to destroy or
damage a building, as required by § 53a-112 (a) (1) (B).
We are not persuaded.

We begin our analysis with the language of the opera-
tive information. Count three of the information pro-
vides in relevant part: ‘‘And said [s]tate’s [a]ttorney fur-
ther . . . alleges that in the [c]ity of Norwalk on or
about the [third] day of March, 2013, the said defendant
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. . . with intent to destroy and damage a building, did
an act, which, under the circumstances as he believed
them to be, was an act which constituted a substantial
step in a course of conduct planned to culminate in
starting a fire, and such fire was intended to conceal
the crime of tampering with physical evidence in viola-
tion of [§§] 53a-112 (a) (1) (B), 53a-49 (a) (2), and 53a-
155 (a) (1).’’

Next, we turn to the relevant statutory text. Section
53a-112 (a) provides in relevant part: ‘‘A person is guilty
of arson in the second degree when, with intent to
destroy or damage a building, as defined in section 53a-
100, (1) he starts a fire or causes an explosion and . . .
(B) such fire or explosion was intended to conceal some
other criminal act . . . .’’ See also State v. Rivera, 268
Conn. 351, 353 n.4, 844 A.2d 191 (2004).

Section 53a-49 (a) provides in relevant part that ‘‘[a]
person is guilty of an attempt to commit a crime if,
acting with the kind of mental state required for com-
mission of the crime, he . . . (2) intentionally does
. . . anything which, under the circumstances as he
believes them to be, is an act . . . constituting a sub-
stantial step in a course of conduct planned to culminate
in his commission of the crime.’’ Our inquiry therefore
into whether a ‘‘substantial step’’ has occurred focuses
not on what remains to be done but, rather, on what
the defendant already has done. State v. Daniel B., 331
Conn. 1, 13, 201 A.3d 989 (2019).

Thus, in order to convict the defendant of attempt
to commit arson in the second degree in violation of
§§ 53a-49 (a) (2) and 53a-112 (a) (1) (B), the state was
required to prove, beyond a reasonable doubt, that the
defendant acted with the specific intent to commit
arson in the second degree, which, in turn, includes the
intent to start a fire to conceal the crime of tampering
with physical evidence, and that the defendant took
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a substantial step in a course of conduct planned to
culminate in his commission of the crime.10 See State
v. Servello, 59 Conn. App. 362, 370, 757 A.2d 36, cert.
denied, 254 Conn. 940, 761 A.2d 764 (2000). With this
in mind, we consider each of the defendant’s arguments
in turn.

1

The defendant first contends that the state failed to
present any evidence that any ‘‘records, documents,
or items had been altered, destroyed, concealed, or
removed’’ and, therefore, that there was insufficient
evidence for the jury to find that he had tampered with
physical evidence, which was the ‘‘other criminal act’’
that he had intended to conceal, as charged in the infor-
mation. The state counters that proof of the completed
crime of tampering with physical evidence was not a
requirement for conviction; rather, its burden was satis-
fied upon proof of the defendant’s intent to tamper with
physical evidence and that his actions constituted a
substantial step in a course of conduct planned to culmi-
nate in his commission of the crime. We agree with
the state.

10 General Statutes § 53a-49 (b) provides in relevant part: ‘‘Conduct shall
not be held to constitute a substantial step under subdivision (2) of subsec-
tion (a) of this section unless it is strongly corroborative of the actor’s
criminal purpose. Without negating the sufficiency of other conduct, the
following, if strongly corroborative of the actor’s criminal purpose, shall
not be held insufficient as a matter of law . . . (3) reconnoitering the place
contemplated for the commission of the crime; (4) unlawful entry of a
structure, vehicle or enclosure in which it is contemplated that the crime
will be committed; (5) possession of materials to be employed in the commis-
sion of the crime, which are specially designed for such unlawful use or
which can serve no lawful purpose of the actor under the circumstances;
(6) possession, collection or fabrication of materials to be employed in
the commission of the crime, at or near the place contemplated for its
commission, where such possession, collection or fabrication serves no
lawful purpose of the actor under the circumstances . . . .’’ See also State
v. Osbourne, 138 Conn. App. 518, 527–28, 53 A.3d 284, cert. denied, 307
Conn. 937, 56 A.3d 716 (2012).
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‘‘An attempt of a crime is accomplished when a per-
son intentionally does . . . anything which, under the
circumstances as he believes them to be, is an act . . .
constituting a substantial step in a course of conduct
planned to culminate in his commission of the crime.
. . . The defendant also must have possessed the spe-
cific intent to commit the underlying crime. An attempt
is an inchoate crime, meaning that it is unfinished
or begun with the proper intent but not finished.’’
(Emphasis added; internal quotation marks omitted.)
State v. Jones, 96 Conn. App. 634, 641, 902 A.2d 17, cert.
denied, 280 Conn. 919, 908 A.2d 544 (2006); see also
State v. Carey, 13 Conn. App. 69, 74–75, 534 A.2d 1234
(1987) (attempt under § 53a-49 is act or omission done
with intent to commit some other crime, and underlying
rationale is that, although defendant may have failed
in his or her purpose, conduct remains criminally culpa-
ble); see generally I. Robbins, ‘‘Double Inchoate
Crimes,’’ 26 Harv. J. on Legis. 1, 3 (1989) (‘‘The inchoate
crimes of attempt, conspiracy, and solicitation are well
established in the American legal system. ‘Inchoate’
offenses allow punishment of an action even though
[the actor] has not consummated the crime that is the
object of his efforts.’’ (Footnote omitted.)).

‘‘[T]he standard for the substantial step element of
criminal attempt focuse[s] on what the actor has already
done and not what remains to be done. . . . The sub-
stantial step must be at least the start of a line of conduct
which will lead naturally to the commission of a crime.
. . . [T]he ultimate measure of the sufficiency of the
defendant’s conduct to constitute a substantial step in
a course of conduct planned to culminate in the com-
mission of [a crime] is not, to reiterate, how close in
time or place or final execution his proven conduct
came to the consummation of that crime, but whether
such conduct, if at least the start of a line of conduct
leading naturally to the commission of the crime,
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strongly corroborated his alleged criminal purpose.’’
(Internal quotation marks omitted.) State v. Juarez, 179
Conn. App. 588, 600, 180 A.3d 1015 (2018), cert. denied,
331 Conn. 910, 203 A.3d 1245 (2019); see also State
v. Carter, 317 Conn. 845, 856, 120 A.3d 1229 (2015).
Additionally, our Supreme Court has reasoned that,
‘‘[w]hen the legislature codified the crime of attempt
and incorporated the substantial step as one of the
means by which a defendant could be held liable, it
adopted the substantial step provision from the Model
Penal Code. . . . The Model Penal Code’s substantial
step provision did not require a last proximate act or
one of its various analogues in order to permit the
apprehension of dangerous persons at an earlier stage
than . . . other approaches without immunizing them
from attempt liability. . . . The drafters of the Model
Penal Code explained that just because further major
steps must be taken before the crime can be completed
does not preclude a finding that the steps already under-
taken are substantial.’’ (Citations omitted; internal quo-
tation marks omitted.) State v. Daniel B., supra, 331
Conn. 15–16.

Our analysis is informed by State v. Servello, supra,
59 Conn. App. 364–65. There, the state charged the
incarcerated defendant with attempt to commit arson
in the second degree by hiring another individual to
start a fire. Id., 365. The defendant had attempted to
hire an undercover state police trooper, posing as a
Mafia associate, to set fire to a courthouse and to the
house and car of a prosecutor. Id. On appeal, the defen-
dant claimed, inter alia, that the evidence was insuffi-
cient to establish that his conduct had constituted a
substantial step toward hiring the undercover state
trooper. Id., 371. In rejecting this claim, we noted that
the pertinent question was whether the defendant had
committed a substantial step toward hiring the under-
cover trooper to commit an arson, and not whether



Page 181ACONNECTICUT LAW JOURNALAugust 31, 2021

207 Conn. App. 154 AUGUST, 2021 179

State v. Stephenson

that act had been completed. Id., 372. ‘‘Any other inter-
pretation would impose a requirement of a more strin-
gent standard of proof for attempt than is provided by
§ 53a-49.’’ Id., 375.

Similarly, in the present case, the state was not
required to prove the completed crime of tampering
with physical evidence for purposes of convicting the
defendant of attempt to commit arson in the second
degree in violation of §§ 53a-49 and 53a-112 (a) (1) (B).
We iterate that the state’s burden was to prove, beyond
a reasonable doubt, that the defendant had intended to
start a fire in the courthouse to conceal the crime of
tampering with physical evidence and that he had taken
a substantial step in a course of conduct planned to
culminate in his commission of the crime. We conclude,
therefore, that this sufficiency argument raised by the
defendant must fail.

2

The defendant next argues that the evidence was
insufficient to prove that he intended to destroy or
damage a building. Specifically, he claims that the
state’s theory of the case was that he intended to dam-
age or destroy some of the contents of the building,
namely, the evidence contained in the prosecutors’ area
of the courthouse, but that the state failed to show
that he intended to damage or destroy the structural
components of the building itself. The state counters
that, ‘‘one intends the natural consequences of his/her
actions, and, therefore, the defendant’s intent to dam-
age or destroy the contents of the building necessarily
supports the inference that he also intended to damage
or destroy the building itself.’’ We agree with the state.

The state presented evidence that the defendant
entered the courthouse with six bottles of industrial
strength kerosene. The jury heard testimony from the
state’s expert witness, Jack Hubball, that kerosene is
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a flammable liquid that could be used as an accelerant
to start a fire.11 Hubball further testified that if kerosene
were poured on combustibles, such as papers, rags,
cloth, curtains, carpeting, chairs, or the materials on
chairs, both the kerosene and the combustibles will
burn and propagate the fire.

The specific intent to damage or destroy a building12

is an essential element of the crime of arson in the
second degree. State v. Chasse, 51 Conn. App. 345, 369,
721 A.2d 1212 (1998), cert. denied, 247 Conn. 960, 723
A.2d 816 (1999). ‘‘[I]t is well established that the ques-
tion of intent is purely a question of fact. . . . The state
of mind of one accused of a crime is often the most
significant and, at the same time, the most elusive ele-
ment of the crime charged. . . . Because it is practi-
cally impossible to know what someone is thinking
or intending at any given moment, absent an outright
declaration of intent, a person’s state of mind is usually
proven by circumstantial evidence. . . . Intent may be
and usually is inferred from conduct. . . . [W]hether
such an inference should be drawn is properly a ques-
tion for the jury to decide.’’ (Internal quotation marks
omitted.) State v. Servello, supra, 59 Conn. App. 369.

The jury may infer that a defendant intended the
natural consequences of his actions. State v. McRae,
118 Conn. App. 315, 320, 983 A.2d 286 (2009); see also
State v. Daniel G., 147 Conn. App. 523, 538, 84 A.3d 9,
cert. denied, 311 Conn. 931, 87 A.3d 579 (2014). Here,
the defendant entered the courthouse while carrying

11 See footnote 8 of this opinion.
12 General Statutes § 53a-100 (a) provides in relevant part: ‘‘(1) ‘Building’

in addition to its ordinary meaning, includes any watercraft, aircraft, trailer,
sleeping car, railroad car or other structure or vehicle or any building with
a valid certificate of occupancy. Where a building consists of separate units,
such as, but not limited to separate apartments, offices or rented rooms,
any unit not occupied by the actor is, in addition to being a part of such
building, a separate building . . . .’’ See also State v. Domian, 35 Conn. App.
714, 724–25, 646 A.2d 940 (1994), aff’d, 235 Conn. 679, 688 A.2d 1333 (1996).
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six bottles of industrial strength kerosene, a chemical
substance that generates more heat and smoke than
standard kerosene. His entry point was where the prose-
cutors’ offices and their files were located. The jury
reasonably could find that, by bringing this flammable
liquid into an area packed with files and other combusti-
bles, the defendant possessed the requisite intent to
damage or destroy the building as a natural conse-
quence of his actions had he completed the act of start-
ing a fire in that area of the courthouse. Additionally,
we note that, even if the defendant’s primary intent was
to damage or destroy the contents of the building, i.e.,
the files contained in the prosecutors’ office area, the
jury reasonably could have inferred that he also
intended to damage the building to achieve that objec-
tive. See, e.g., State v. Ramey, supra, 127 Conn. App.
568 (although suicide may have been defendant’s pri-
mary goal, jury still reasonably could infer that he
intended to damage building as means to that goal).
For these reasons, we conclude that the defendant’s
sufficiency argument regarding the charge of attempt
to commit arson in the second degree fails.

C

The defendant finally argues that the evidence was
insufficient to prove that the documents or materials
he had tampered with qualified as physical evidence.
Specifically, he claims that the state failed to prove that
any materials in the prosecutors’ case files constituted
‘‘physical evidence’’ as defined by General Statutes
§ 53a-146 (8). The state responds that the text of § 53a-
155 does not incorporate the definition of physical evi-
dence set forth in § 53a-146 (8). We conclude that the
plain language of § 53a-155 prohibits the alteration,
destruction, concealment or removal of any record,
document or thing with the purpose of impairing its
verity or availability in an official proceeding. Accord-
ingly, we reject the defendant’s argument.
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This specific sufficiency argument challenges the
interpretation of the text of § 53a-155. ‘‘When . . . the
claim of insufficient evidence turns on the appropriate
interpretation of a statute . . . our review is plenary.
. . . The process of statutory interpretation involves
the determination of the meaning of the statutory lan-
guage as applied to the facts of the case . . . . When
construing a statute, [o]ur fundamental objective is to
ascertain and give effect to the apparent intent of the
legislature. . . . In other words, we seek to determine,
in a reasoned manner, the meaning of the statutory
language as applied to the facts of [the] case . . . . In
seeking to determine that meaning . . . [General Stat-
utes] § 1-2z directs us first to consider the text of the
statute itself and its relationship to other statutes. If,
after examining such text and considering such relation-
ship, the meaning of such text is plain and unambiguous
and does not yield absurd or unworkable results, extra-
textual evidence of the meaning of the statute shall not
be considered. . . . When a statute is not plain and
unambiguous, we also look for interpretive guidance
to the legislative history and circumstances surrounding
its enactment, to the legislative policy it was designed to
implement, and to its relationship to existing legislation
and [common-law] principles governing the same gen-
eral subject matter . . . . We recognize that terms in
a statute are to be assigned their ordinary meaning,
unless context dictates otherwise . . . .’’ (Citation
omitted; internal quotation marks omitted.) State v.
Webster, 308 Conn. 43, 51–52, 60 A.3d 259 (2013); see
also State v. Sabato, 152 Conn. App. 590, 595–96, 98
A.3d 910 (2014), aff’d, 321 Conn. 729, 138 A.3d 895
(2016); see generally State v. Jackson, 39 Conn. 229,
230 (1872) (‘‘[i]t is generally sufficient to describe a
statutory [offense] in the words of the statute’’).

We begin our analysis with the title and text of § 53a-
155. Specifically, that statute provides in relevant part:
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‘‘Tampering with or fabricating physical evidence: Class
D felony. (a) A person is guilty of tampering with or
fabricating physical evidence if, believing that an offi-
cial proceeding is pending, or about to be instituted,
he: (1) Alters, destroys, conceals or removes any record,
document or thing with purpose to impair its verity
or availability in such proceeding . . . .’’ (Emphasis
added.) General Statutes (Rev. to 2013) § 53a-155 (a).
Next, we consider the statutory definition of the term
‘‘physical evidence.’’ Section 53a-146 (8) provides:
‘‘ ‘Physical evidence’ means any article, object, docu-
ment, record or other thing of physical substance which
is or is about to be produced or used as evidence in
an official proceeding.’’

Despite the absence of the phrase ‘‘physical evi-
dence’’ in the text of § 53a-155 identifying it as an ele-
ment of that crime, the defendant contends that its
inclusion in that statute’s title signals an incorporation
of the § 53a-146 (8) definition into § 53a-155. He further
contends that, in the absence of any evidence as to what
the files from the prosecutors’ office actually contained,
the state failed to meet its burden as to this element
of § 53a-155. We are not persuaded.

Our Supreme Court has stated that, although a statu-
tory title may provide some evidence as to its meaning,
it cannot trump an interpretation that is based on the
statutory text. Commissioner of Correction v. Freedom
of Information Commission, 307 Conn. 53, 75, 52 A.3d
636 (2012); see also State v. Tabone, 279 Conn. 527,
539–40 n.14, 902 A.2d 1058 (2006); State v. Castillo, 165
Conn. App. 703, 726 n.7, 140 A.3d 301 (2016), aff’d, 329
Conn. 311, 186 A.3d 672 (2018); 1A N. Singer & J. Singer,
Sutherland Statutes and Statutory Construction (7th Ed.
2009) § 18:7, pp. 77–78 (title of statute neither controls
nor limits plain meaning of statutory text and, where
text is clear and unambiguous, title is not considered
to determine meaning of statute). Additionally, in In re
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Jacklyn H., 162 Conn. App. 811, 826 n.14, 131 A.3d 784
(2016), this court determined that, although the title of
General Statutes § 52-146s, a statute setting forth vari-
ous definitions, contained the phrase ‘‘confidential
information,’’ the text of the statute used the word ‘‘priv-
ileged,’’ and clearly intended that a privileged status
would apply to communications and records between
a professional counselor and a person consulting such
a counselor.

On the basis of the plain language of the text of § 53a-
155, we conclude that the state was required to prove
beyond a reasonable doubt that the defendant, believing
that an official proceeding was pending, altered,
destroyed, concealed or removed any record, docu-
ment or thing, with the purpose of impairing its verity
or availability in an official proceeding. In other words,
despite the title of § 53a-155, we are not persuaded that
our legislature intended to incorporate the definition
of ‘‘physical evidence’’ contained in § 53a-146 (8) as an
element of § 53a-155. The defendant’s argument, there-
fore, must fail.

II

The defendant next claims that the court improperly
excluded evidence regarding his mental state prior to
the commission of these offenses. Specifically, he
argues that the court erred in sustaining the state’s
objection to the testimony of Attorney James LaMon-
tagne, who represented the defendant with respect to
the pending felony charges. LaMontagne would have
testified that, prior to the break-in at the courthouse,
the defendant had stated that he was going to plead
guilty to the pending felony charges. The defendant
contends that the court abused its discretion by sus-
taining the state’s hearsay objection and that this error
was harmful. The state concedes that the court improp-
erly excluded this testimony but maintains that any
error was harmless. We agree with the state.
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The following additional facts are necessary for our
discussion. Outside the presence of the jury, LaMon-
tagne stated during the defendant’s offer of proof that
he had represented the defendant with respect to the
pending felony charges that had been brought in 2012.
The defendant pleaded guilty to these charges on Tues-
day, March 5, 2013, two days after the break-in at the
courthouse. LaMontagne explained that he had a
lengthy discussion with the defendant on Friday, March
1, 2013, prior to the break-in. During that conversation,
LaMontagne came to believe that the trial on the pend-
ing felony charges would not go forward because a plea
bargain had been reached.

Defense counsel subsequently argued that he had
proffered the testimony of LaMontagne ‘‘to establish at
least a defense to the motive. [Defense counsel] had
asked [LaMontagne] . . . whether or not he antici-
pated going to trial the following week based on his
conversations with [the defendant] on the Friday before
the incident, and he said, no, and that’s because [the
defendant] had told [LaMontagne] he was going to plead
guilty.’’ Defense counsel acknowledged that what the
defendant had said to LaMontagne on March 1, 2013,
constituted hearsay but claimed it was admissible,
under, inter alia, the ‘‘then existing mental—mental
state of the declarant at the time; that is, he did not
have a future intention to go to trial, and, therefore,
have an intention to get out [of] it somehow. He was
going to accept responsibility. He was going to plead
guilty . . . .’’ Defense counsel further claimed that the
inability to call LaMontagne as a witness impacted the
defendant’s constitutional right to present a defense.
The state argued that the defendant’s statements to
LaMontagne regarding his intention to plead guilty were
inadmissible hearsay and not relevant.

After hearing further argument, the court agreed with
the state that LaMontagne’s proffered testimony consti-
tuted inadmissibleevidence. The court further described
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the statements as a means ‘‘of the defendant testifying
without taking the witness stand.’’

On appeal, the defendant claims that the court
improperly excluded the evidence of the defendant’s
then existing mental state. He acknowledges that this
evidence constituted hearsay but contends that it was
admissible pursuant to the ‘‘state of mind exception’’
codified in § 8-3 (4) of the Connecticut Code of Evi-
dence.13

The defendant argues that he was harmed by this
improper evidentiary ruling because the exclusion of
LaMontagne’s testimony substantially affected the
jury’s verdict. In the alternative, the defendant contends
that the improper exclusion of this evidence violated
his state and federal constitutional rights to present a
defense, and that the state cannot demonstrate that the
court’s improper ruling was harmless beyond a reason-
able doubt.

In its appellate brief, the state agrees that the court
abused its discretion in excluding LaMontagne’s testi-
mony from evidence. The state claims, however, that
the exclusion of this evidence did not deprive the defen-
dant of his constitutional rights to present a defense.
Finally, the state maintains that the defendant failed
to establish harm as a result of the court’s improper
evidentiary ruling. We agree with state.

A

We first consider whether the court’s improper evi-
dentiary ruling violated the defendant’s state and fed-
eral constitutional rights to present a defense. We con-
sider this first because the resolution of that question

13 Section 8-3 (4) of the Connecticut Code of Evidence provides: ‘‘State-
ment of then Existing Mental or Emotional Condition. A statement of the
declarant’s then existing mental or emotional condition, including a state-
ment indicating a present intention to do a particular act in the immediate
future, provided that the statement is a natural expression of the condition
and is not a statement of memory or belief to prove the fact remembered
or believed.’’ See, e.g., State v. Perkins, 271 Conn. 218, 256 n.36, 856 A.2d
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dictates the appropriate harmless error test that we
must apply. As our Supreme Court has stated: ‘‘Our
standard of review of an evidentiary ruling is dependent
on whether the claim is of constitutional magnitude. If
the claim is of constitutional magnitude, the state has
the burden of proving [that] the constitutional error
was harmless beyond a reasonable doubt. Otherwise,
in order to establish reversible error on an evidentiary
impropriety, the defendant must prove both an abuse
of discretion and a harm that resulted from such abuse.’’
(Citations omitted; internal quotation marks omitted.)
State v. Swinton, 268 Conn. 781, 797–98, 847 A.2d
921 (2004).

Specifically, the defendant contends that his rights
to present a defense pursuant to the fifth, sixth and
fourteenth amendments to the United States constitu-
tion and article first, § 8, of the Connecticut constitu-
tion,14 were violated by the court’s ruling, which, he
claims, excluded ‘‘the most compelling evidence avail-
able to [him, which] was crucial to his defense.’’ The
state counters that this evidence was neither central
nor crucial to his defense and, therefore, that the impro-
priety of the court’s ruling did not rise to the level of
a constitutional violation.

Our Supreme Court has recognized that the federal
constitution requires that a criminal defendant be

917 (2004); State v. Mekoshvili, 195 Conn. App. 154, 160–61, 223 A.3d 834,
cert. granted, 334 Conn. 923, 223 A.3d 60 (2020).

14 The defendant has not provided an independent analysis of his state
constitutional claim under State v. Geisler, 222 Conn. 672, 684–86, 610 A.2d
1225 (1992), and, therefore, we consider that claim abandoned and unreview-
able. See, e.g., State v. Rivera, 335 Conn. 720, 725 n.2, 240 A.3d 1039 (2020);
see also State v. Wood, 159 Conn. App. 424, 431 n.4, 123 A.3d 111 (2015)
(‘‘Because the defendant has not briefed his claims separately under the
Connecticut constitution, we limit our review to the United States constitu-
tion. We have repeatedly apprised litigants that we will not entertain a
state constitutional claim unless the defendant has provided an independent
analysis under the particular provisions of the state constitution at issue.’’
(Internal quotation marks omitted.)).
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afforded a meaningful opportunity to present a com-
plete defense. State v. Andrews, 313 Conn. 266, 275, 96
A.3d 1199 (2014); State v. Cerreta, 260 Conn. 251, 260,
796 A.2d 1176 (2002). ‘‘In plain terms, the defendant’s
right to present a defense is the right to present the
defendant’s version of the facts as well as the prosecu-
tion’s to the jury so that it may decide where the truth
lies. . . . It guarantees the right to offer the testimony
of witnesses, and to compel their attendance, if neces-
sary . . . . Therefore, exclusion of evidence offered
by the defense may result in the denial of the defen-
dant’s right to present a defense.’’ (Citations omitted;
internal quotation marks omitted.) State v. Wright, 320
Conn. 781, 817, 135 A.3d 1 (2016); see also State v.
Holley, 327 Conn. 576, 593–94, 175 A.3d 514 (2018);
State v. Cerreta, supra, 260–61.

Additionally, our Supreme Court has stated that
‘‘[w]hether a trial court’s . . . restriction of a defen-
dant’s or defense [witness’] testimony in a criminal trial
deprives a defendant of his [constitutional] right to pres-
ent a defense is a question that must be resolved on a
[case-by-case] basis. . . . The primary consideration in
determining whether a trial court’s ruling violated a
defendant’s right to present a defense is the centrality
of the excluded evidence to the claim or claims raised
by the defendant at trial.’’ (Internal quotation marks
omitted.) State v. Andrews, supra, 313 Conn. 276; State
v. Sandoval, 263 Conn. 524, 546, 821 A.2d 247 (2003).

The defendant claims that his discussion with LaMon-
tagne regarding his intention to plead guilty constituted
‘‘the most compelling evidence available to [him] and
was crucial to his defense.’’ In support of his claim, he
relies on State v. Cerreta, supra, 260 Conn. 251. In that
case, the defendant claimed, inter alia, that the trial
court improperly had excluded certain hair and finger-
print evidence obtained at the crime scene that forensic
testing subsequently revealed could not have come from
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the defendant. Id., 257. The trial court granted the state’s
motion in limine to preclude this evidence on the basis
of relevancy. Id., 259.

Our Supreme Court first determined that the trial
court had abused its discretion in granting the state’s
motion in limine on the ground that this evidence was
irrelevant. Id., 262–63. Next, it concluded that the
improper exclusion of this evidence violated the defen-
dant’s constitutional rights to present a defense. Id.,
264. ‘‘The excluded evidence not only was relevant to
the primary issue at trial, namely, the identity of the
perpetrator, it was central to the defendant’s claim of
innocence. The defendant’s claim was, in essence, that
[two of] the state’s key witnesses who had provided
the only evidence connecting the defendant to the
crime, had concocted their statements to the police and
their testimony out of animus toward the defendant
and a desire to collect the substantial reward being
offered in the case. The excluded evidence was, in
essence, the most compelling evidence available to the
defendant and was crucial to his defense. We conclude
that the evidence was of such importance to the defen-
dant’s ability to refute the [two witnesses’] testimony
that its exclusion violated the defendant’s right under
the sixth and fourteenth amendments to defend against
the state’s accusations.’’ (Footnote omitted.) Id.

This appeal is distinguishable from the circumstances
found in State v. Cerreta, supra, 260 Conn. 251. In Cer-
reta, the crimes at issue had remained unsolved for
nine years. Id., 255. The two witnesses who eventually
implicated the defendant in the crimes were sisters;
one sister had been married to the defendant twice,
and the other had engaged in an affair with the defen-
dant during the second marriage. Id., 255. The state’s
case ‘‘rested entirely upon the testimony’’ of these two
witnesses. Id., 265.

The excluded evidence in the present case lacks the
significance or importance of that in State v. Cerreta,
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supra, 260 Conn. 251. Here, the state presented consid-
erable evidence regarding the defendant’s activities just
prior to, during, and after the break-in to establish both
his identity as the perpetrator and his intent.15 Addition-
ally the defendant faced a period of incarceration. His
stated interest in pleading guilty may have been dimin-
ished upon the realization that the offered plea agree-
ment involved incarceration. Thus, the defendant’s
motivation for disrupting or delaying court proceedings
remained, despite the prospect of this agreement.
Finally, we note that the defendant was able to present
his defense that he was not the perpetrator despite the
court’s ruling regarding his statements to LaMontagne.
Specifically, he presented alibi evidence via the testi-
mony of his brother and challenged the various aspects
of the state’s evidence regarding the issue of identity.
For these reasons, we disagree with the defendant’s
assertion that he was deprived of his constitutional
right to present a defense as a result of the court’s
improper evidentiary ruling.

B

As a result of our conclusion that the trial court’s
evidentiary error did not implicate the defendant’s con-
stitutional rights, we next address the defendant’s alter-
native claim that he has satisfied his burden to demon-
strate that the court’s improper evidentiary ruling was

15 We iterate that, ‘‘[w]hile motive is not an element of a crime that the
state has the burden of proving, the presence of evidence of motive may
strengthen the state’s case. . . . It is conceivable that the evidence adduced
in a particular case would be so inconclusive that without evidence of
motive a judgment of acquittal might be required because the jury could
not rationally find that the state had proved the elements of the charged
offense beyond a reasonable doubt. In such a case, a judgment of acquittal
might be required not because motive was an element of the offense, but
because evidence of motive would strengthen the state’s otherwise insuffi-
cient evidence of an element of the offense, such as identification or intent.’’
(Citation omitted; emphasis added.) State v. Pinnock, 220 Conn. 765, 773,
601 A.2d 521 (1992); see also State v. Richards, supra, 196 Conn. App. 402
(intent to kill may be inferred from evidence that defendant had motive
to kill).
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harmful error. Specifically, he contends that the exclu-
sion of his statement to LaMontagne substantially
swayed the jury’s verdict, as this evidence was
important and was not cumulative of other evidence.
The defendant argues that there was no other evidence
of his intent prior to the break-in and the state’s case
was not strong. The state responds that this evidence
did not establish a lack of intent, identity or motive
with respect to its prosecution of the defendant. The
state argues that this evidentiary error by the court
did not substantially affect the verdict. We agree with
the state.

‘‘The law governing harmless error for nonconstitu-
tional evidentiary claims is well settled. When an
improper evidentiary ruling is not constitutional in
nature, the defendant bears the burden of demonstra-
ting that the error was harmful. . . . [W]hether [an
improper ruling] is harmless in a particular case
depends upon a number of factors, such as the impor-
tance of the witness’ testimony in the [defendant’s] case,
whether the testimony was cumulative, the presence
or absence of evidence corroborating or contradicting
the testimony of the witness on material points, the
extent of cross-examination otherwise permitted, and,
of course, the overall strength of the prosecution’s case.
. . . Most importantly, we must examine the impact of
the . . . evidence on the trier of fact and the result of
the trial. . . . [T]he proper standard for determining
whether an erroneous evidentiary ruling is harmless
should be whether the jury’s verdict was substantially
swayed by the error. . . . Accordingly, a nonconstitu-
tional error is harmless when an appellate court has a
fair assurance that the error did not substantially affect
the verdict.’’ (Internal quotation marks omitted.) State
v. Fernando V., 331 Conn. 201, 215, 202 A.3d 350 (2019);
State v. Favoccia, 306 Conn. 770, 808–809, 51 A.3d
1002 (2012).
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The defendant correctly points out that the court
excluded the only evidence regarding his intention to
plead guilty to the pending felony charges prior to the
break-in. We disagree, however, with his overestimation
of the strength and significance of this evidence. His
intention on Friday, March 1, 2013, to enter a guilty
plea to the pending felony charges may not have elimi-
nated his intent to commit the offenses of burglary
in the third degree, attempt to tamper with physical
evidence and attempt to commit arson in the second
degree during the late night hours of March 3, 2013. As
we noted, the realization of the effect of such a plea,
i.e., a period of incarceration, may have provided the
defendant with an incentive to commit these offenses.
Further, as we repeatedly have pointed out in this opin-
ion, the state introduced substantial evidence of the
defendant’s identity and actions with respect to the
charged offenses. For these reasons, we conclude that
a fair assurance exists that the improper exclusion of
LaMontagne’s testimony did not substantially affect the
jury’s verdict.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. HERIBERTO B.*
(AC 43966)

Alvord, Prescott and Flynn, Js.

Syllabus

The defendant, who had been convicted, on a plea of guilty, of two counts
of the crime of risk of injury to a child, appealed to this court, claiming
that the trial court improperly dismissed for lack of subject matter

* In accordance with our policy of protecting the privacy interests of the
victims of the crime of risk of injury to a child, we decline to use the
defendant’s full name or to identify the victim or others through whom the
victim’s identity may be ascertained. See General Statutes § 54-86e.
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jurisdiction the first of two motions he had filed to correct an illegal
sentence and violated his right to a jury trial. The defendant asserted
in his first motion to correct that his sentence on both risk of injury
counts violated the fifth amendment’s prohibition of double jeopardy.
Concurrently with that motion, he filed a motion for the appointment
of counsel to assist him in preparing and filing a motion to correct an
illegal sentence. The trial court appointed P, who found no merit to the
issues raised in the first motion to correct. P then filed a second motion
to correct an illegal sentence and to vacate the guilty plea on the ground
that the defendant’s plea to one of the two risk of injury counts was
not made knowingly and voluntarily because the prosecutor’s recitation
of the factual basis for the plea with respect to that count had referenced
a sexual assault that was not alleged in the arrest warrant or charged
in the state’s operative information. When the trial court then advised
the defendant about the option of proceeding as a self-represented party
if he wanted to pursue the claims in his first motion to correct, he stated
that he did not intend to proceed as a self-represented party. The court
then denied a motion the defendant had filed to discharge P and denied
the second motion to correct an illegal sentence, concluding that the
claims raised in the second motion were more properly brought in a
petition for a writ of habeas corpus. Held:

1. This court declined to review the defendant’s claim that the trial court
improperly dismissed his first motion to correct an illegal sentence; the
trial court could not, and did not, render judgment on the merits of that
motion, as it was superseded by the second motion to correct an illegal
sentence, which became operative when the defendant requested the
appointment of counsel and then declined the trial court’s invitation to
proceed as a self-represented party.

2. This court declined to consider the defendant’s unpreserved constitutional
claim that his right to a jury trial was violated; contrary to the defendant’s
assertion that his claim was ripe for review under State v. Golding (213
Conn. 233) or reversal under the plain error doctrine set forth in the
applicable rule of practice (§ 60-5), extraordinary review under Golding
and § 60-5 was not warranted because the defendant did not first present
his claim to the ‘‘judicial authority,’’ which, in the rule of practice (§ 43-
22) governing motions to correct an illegal sentence, means solely the
trial court, not the appellate courts of this state, and this court’s decision
to decline review of the defendant’s claim would not result in hardship
or injustice to him, as he may seek and obtain any appropriate redress
for an illegal sentence before the trial court, which is in a superior
position to fashion such a remedy.

Argued April 6—officially released August 31, 2021

Procedural History

Substitute information charging the defendant with
six counts of the crime of sexual assault in the first
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degree, five counts each of the crimes of risk of injury
to a child and unlawful restraint in the first degree, four
counts each of the crimes of sexual assault in the third
degree and threatening in the second degree, and three
counts of the crime of aggravated sexual assault of a
minor, brought to the Superior Court in the judicial
district of New Britain, where the defendant was pre-
sented to the court, Alexander, J., on pleas of guilty to
two counts of risk of injury to a child; thereafter, the
state entered a nolle prosequi as to the remainder of
the charges; judgment of guilty; subsequently, the court,
Keegan, J., denied the defendant’s motion to correct
an illegal sentence, and the defendant appealed to this
court; thereafter, the court, Keegan, J., issued a cor-
rected judgment dismissing the defendant’s motion to
correct an illegal sentence. Affirmed.

John L. Cordani, Jr., assigned counsel, with whom,
on the brief, was Andrew A. DePeau, assigned counsel,
for the appellant (defendant).

Rocco A. Chiarenza, assistant state’s attorney, with
whom, on the brief, were Brian W. Preleski, state’s
attorney, and Helen J. McLellan, senior assistant state’s
attorney, for the appellee (state).

Opinion

ALVORD, J. The defendant, Heriberto B., appeals
from the judgment of the trial court dismissing his
motion to correct an illegal sentence and to vacate his
pleas on the ground that the court lacked subject matter
jurisdiction to consider the motion. On appeal, the
defendant claims that the trial court (1) improperly
dismissed, for lack of subject matter jurisdiction, the
first motion to correct an illegal sentence that he filed,
and (2) violated his constitutional right to a jury trial
under Alleyne v. United States, 570 U.S. 99, 133 S. Ct.
2151, 186 L. Ed. 2d 314 (2013). We affirm the judgment
of the trial court.
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The following facts and procedural history are rele-
vant to this appeal. In an affidavit by the police in
support of their application for a warrant for the defen-
dant’s arrest, the defendant was accused of sexually
assaulting the victim, a child under the age of thirteen,
on multiple occasions from November, 2012, through
September 22, 2013. In connection with those allega-
tions, the state charged the defendant in a twenty-seven
count substitute, long form information with, inter alia,
two counts of risk of injury to a child in violation of
General Statutes § 53-21 (a) (2).1

In count eleven of the operative information, the state
‘‘accuse[d] the [defendant] of the crime of injury or risk
of injury to or impairing the morals of a child, and
allege[d] that on divers[e] dates between November 1,
2012, and September 21, 2013, between the hours of 6:30
a.m. and 4:30 p.m., on a Sunday, at a certain residence
located within the city of New Britain, Connecticut . . .
the [defendant] had contact with the intimate parts,
including, but not limited to, the breasts, genital area,
groin, inner thighs and buttocks of a child under the
age of thirteen years . . . and subjected said child to
contact with the intimate parts of said [defendant], spe-
cifically, his penis, all in a sexual and indecent manner
likely to impair the health or morals of such child, said
acts having occurred within the bedroom of said child,
and all such acts were committed in violation of [§] 53-
21 (a) (2) . . . .’’

In count twenty-three of the operative information,
the state ‘‘further accuse[d] the [defendant] of the crime

1 General Statutes § 53-21 (a) provides in relevant part: ‘‘Any person who
. . . (2) has contact with the intimate parts, as defined in section 53a-65,
of a child under the age of sixteen years or subjects a child under sixteen
years of age to contact with the intimate parts of such person, in a sexual
and indecent manner likely to impair the health or morals of such child
. . . shall be guilty of . . . a class B felony . . . except that, if . . . the
victim of the offense is under thirteen years of age, such person shall be
sentenced to a term of imprisonment of which five years of the sentence
imposed may not be suspended or reduced by the court.’’
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of injury or risk of injury to or impairing the morals of a
child, and allege[d] that, on or about Sunday, September
22, 2013, between the hours of 6:30 a.m. and 4:30 p.m.,
at a certain residence located within the city of New
Britain, Connecticut, the [defendant] had contact with
the intimate parts, including, but not limited to, the
breasts, the genital area, the groin, the inner thighs and
buttocks, of a child under the age of thirteen years . . .
and subjected said child to contact with the intimate
parts of said [defendant], specifically, his penis, all in
a sexual and indecent manner likely to impair the health
or morals of such child, said acts having occurred within
the bedroom of said child, and all acts were committed
in violation of [§] 53-21 (a) (2) . . . .’’ (Emphasis
added.)

On July 20, 2016, the defendant, represented by coun-
sel, entered Alford pleas2 with respect to the two counts
of risk of injury to a child.3 During the plea proceeding,
the prosecutor articulated the following factual basis

2 ‘‘Under North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed.
2d 162 (1970), a criminal defendant is not required to admit his guilt, but
consents to being punished as if he were guilty to avoid the risk of proceed-
ing to trial. . . . A guilty plea under the Alford doctrine is a judicial oxymo-
ron in that the defendant does not admit guilt but acknowledges that the
state’s evidence against him is so strong that he is prepared to accept the
entry of a guilty plea nevertheless. The entry of a guilty plea under the
Alford doctrine carries the same consequences as a standard plea of guilty.
By entering such a plea, a defendant may be able to avoid formally admitting
guilt at the time of sentencing, but he nonetheless consents to being treated
as if he were guilty with no assurances to the contrary.’’ (Emphasis in
original; internal quotation marks omitted.) State v. Simpson, 329 Conn.
820, 824 n.4, 189 A.3d 1215 (2018).

3 The plea agreement was that the defendant would enter Alford pleas to
counts eleven and twenty-three of the operative information, charging him
with two counts of risk of injury to a child, and that the state would enter
dispositions of nolle prosequi on the remaining charges. The sentencing
recommendation to the court was that the defendant serve a maximum total
effective sentence of fifteen years of incarceration, with the defendant having
a right to argue for a minimum of seven years, followed by ten years of
special parole.
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for the defendant’s pleas: ‘‘The first count, count eleven,
that he pleaded to that had to do with his sexual contact
and intercourse with a ten year old female . . . . It
happened on diverse dates between November 1, 2012,
and September 21, 2013. The defendant had moved in
with the family. The mother had three children. This
was the older of the three daughters. It was the only
one involved. Apparently, the mother had to work on
occasional Sundays, and, since she didn’t have a baby-
sitter, she had [the defendant] watch the children. He
took advantage of the situation to have intercourse
and touching all the intimate parts of the child under
thirteen years and also had her [make] contact with his
penis, all in a sexual manner. The second [count to
which the defendant pleaded] . . . was count twenty-
three, and that was on a specific date, and that was
November 22, 2013, same situation on a Sunday while
the mother was at work, that it occurred in the bedroom,
like the other one, of the young girl. He touched her
all over and finally subjected her to penile . . . inter-
course in her bedroom, and . . . some of the bed-
clothes were tested, and his DNA was found to be on
a bedsheet and a blanket. . . . By that time . . . [the
victim] was under thirteen years of age. . . . She would
have been twelve.’’ (Emphasis added.)

Thereafter, the defendant acknowledged his under-
standing of the facts that the state would have to prove
for him to be found guilty of the two counts of risk of
injury to a child, as well as his understanding of the
definition of the charge. The court, Alexander, J., found
the defendant’s pleas to be knowingly and voluntarily
made, and that there was a factual basis for each plea.
Accordingly, the court accepted the defendant’s Alford
pleas and found him guilty of two counts of risk of
injury to a child. On October 20, 2016, with respect to
each count and in accordance with the plea agreement,
the court imposed identical sentences of seven years
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of incarceration, five years of which was mandatory
under each sentence, followed by five years of special
parole under each sentence. The court ordered the sen-
tences to run consecutively to one another for a total
effective sentence of fourteen years of incarceration,
ten years of which was mandatory, followed by ten
years of special parole.4

On March 7, 2019, the defendant, as a self-represented
party, filed a motion to correct an illegal sentence pursu-
ant to Practice Book § 43-225 (first motion to correct),
in which he claimed, inter alia, that his sentence on the
two counts of risk of injury to a child was illegal because
it violated his federal constitutional protection against
double jeopardy (double jeopardy claim).6 Specifically,
the defendant argued that his sentence was illegal
because ‘‘[f]orcing [him] to defend against two counts
of risk of injury for a single act against one victim is
in direct opposition to the fifth amendment [to] the
United States constitution, which states . . . ‘nor shall
any person be subject for the same offense to be twice
put in jeopardy of life and limb.’ ’’

4 Specifically, the court, Alexander, J., sentenced the defendant as follows:
‘‘On the first count of risk of injury to a minor, [§] 53-21 (a) (2), it is the
sentence of the court that [the defendant] receive seven years to serve. It
will be followed by five years of special parole. Five years is considered a
mandatory minimum. On the second count of risk of injury to a minor, [§]
53-21 (a) (2), it is the sentence of the court that [the defendant] receive
seven years to serve. That sentence will be followed by five years of special
parole. Five years is a mandatory minimum. Those sentences run consecu-
tively for the effective sentence of fourteen years to serve, ten years being
a mandatory minimum, followed by ten years of special parole.’’

5 Practice Book § 43-22 provides: ‘‘The judicial authority may at any time
correct an illegal sentence or other illegal disposition, or it may correct a
sentence imposed in an illegal manner or any other disposition made in an
illegal manner.’’

6 In his first motion to correct, the defendant also claimed that (1) the
state’s use of certain words to describe his conduct ‘‘tarnish[ed] his image
in an unlawful way,’’ (2) evidence undermined the credibility of the victim’s
allegations, and (3) special parole constituted a separate sentence from the
period of incarceration imposed and, thus, violated his federal constitutional
protection against double jeopardy.
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Concurrently with his first motion to correct, the
defendant filed a motion for appointment of counsel
pursuant to General Statutes § 51-296 to assist in prepar-
ing and filing a motion to correct an illegal sentence.7

Thereafter, the court appointed Attorney William H.
Paetzold to represent the defendant. After his review
of the issues raised by the defendant in the first motion
to correct, Paetzold found no merit to that motion.
Specifically, with respect to that motion, Paetzold
explained that the defendant ‘‘continues to want me to
litigate issues that I believe are habeas corpus related
issues and are not subject to a motion to correct an
illegal sentence.’’

Instead of pursuing the defendant’s first motion to
correct, on August 29, 2019, Paetzold filed a subsequent
motion to correct an illegal sentence and to vacate the
pleas on behalf of the defendant (second motion to
correct), which contained an issue that he ‘‘thought
might have some merit.’’ In the second motion to cor-
rect, the defendant claimed that his sentence was illegal
because there was no factual basis to support his Alford
plea to count twenty-three of the state’s operative infor-
mation and, thus, his plea to one count of risk of injury
to a child was not made knowingly and voluntarily.

7 General Statutes § 51-296 (a) provides in relevant part: ‘‘In any criminal
action . . . the court before which the matter is pending shall, if it deter-
mines after investigation by the public defender or his office that a defendant
is indigent as defined under this chapter, designate a public defender, assis-
tant public defender or deputy assistant public defender to represent such
indigent defendant . . . .’’

In State v. Francis, 322 Conn. 247, 140 A.3d 927 (2016), our Supreme
Court explained that ‘‘a defendant who wishes to file a motion to correct
an illegal sentence has a [statutory] right [under § 51-296 (a)] to the appoint-
ment of counsel for the purpose of determining whether . . . [there exists]
a sound basis for doing so. If appointed counsel determines that such a
basis exists, the defendant also has the right to the assistance of such
counsel for the purpose of preparing and filing such a motion and, thereafter,
for the purpose of any direct appeal from the denial of that motion.’’ (Internal
quotation marks omitted.) Id., 260.
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More specifically, the defendant argued that the state’s
recitation of the factual basis for his plea with respect to
count twenty-three erroneously referenced a November
22, 2013 sexual assault that was not alleged in the arrest
warrant or charged in the state’s operative information.8

Accordingly, the defendant maintained that the court
erred by relying on an inadequate factual basis in
accepting his Alford plea as to count twenty-three.

On October 10, 2019, the state filed an objection to
the second motion to correct. In its objection, the state
argued that ‘‘the defendant’s attack on the factual basis
for the plea falls outside the parameters of the grounds
permitted to be raised in a motion to correct.’’ The
state alternatively maintained that the defendant’s claim
failed on its merits because his ‘‘pleas were fully can-
vassed before being accepted by the court, and the
record supports a factual basis for the elements of the
crimes [of] which [he] was convicted.’’9

On November 13, 2019, the defendant, as a self-repre-
sented party, filed a motion to discharge Paetzold, his
appointed counsel. In support of that motion, the defen-
dant argued, inter alia, that he ‘‘recently filed a motion
to correct an illegal sentence, which is pending before
the court, concerning which . . . Paetzold has failed
to raise challenge or objection on the state’s action of
sentencing the [defendant] twice on the same docket
number by implication of an unsubstantiated, unproven
charge.’’ Accordingly, the defendant requested that
‘‘Paetzold be replaced.’’

On November 18, 2019, the court, Keegan, J., held a
hearing with respect to ‘‘two different motions in this
case . . . .’’ The court stated: ‘‘I have a motion here

8 Paetzold noted that the last incident of sexual assault, as alleged by the
state, occurred on Sunday, September 22, 2013.

9 The state did not address the claims raised in the defendant’s first motion
to correct.
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filed by . . . Paetzold, motion to correct illegal sen-
tence and vacate the plea, and that’s dated August 28,
2019. Then, in October, the state filed an objection to
the motion to correct illegal sentence and vacate plea,
and now [the defendant] [has] a motion to fire . . .
Paetzold.’’ The court then engaged in the following col-
loquy with the defendant:

‘‘The Court: Okay. Now . . . I’m sure that Judge
Alexander told you when you originally filed your
motion to correct [an] illegal sentence that it would be
assigned to an attorney from the Office of the Public
Defender for review and that, if they believed there was
an issue that was worthy of being considered for a
motion to correct illegal sentence hearing, that the
attorney would stay on with you. And if they found
that there was no basis for it, that you would have to
represent yourself, correct?

‘‘The Defendant: Yeah.

‘‘The Court: Okay. And let me just take this procedur-
ally, okay. . . . Is it your intention to argue this motion
to correct [an] illegal sentence by yourself? . . .

‘‘The Defendant: I wanted the court [to] give me the
different attorney.

‘‘The Court: No, you . . . don’t get a different attor-
ney. . . .

‘‘The Defendant: Your Honor . . . he no represent
me the . . . way he’s supposed.

‘‘The Court: No . . . he’s probably not representing
you the way you want, is that correct?

‘‘The Defendant: He’s supposed to do . . . what I
say. . . .

‘‘The Court: Do you have a law degree? . . .

‘‘The Defendant: No, I learn by myself.’’
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The court then had the following colloquy with Paet-
zold:

‘‘The Court: . . . [Y]ou have examined [the defen-
dant’s] original claim. I have that. It’s a handwritten-
out motion from March of 2019.

‘‘Attorney Paetzold: Yes.

‘‘The Court: You filed a motion to correct [an] illegal
sentence and vacate plea. Were there any other grounds
in your legal opinion [that] should have been raised in
this motion to correct [an] illegal sentence and
vacate plea?

‘‘Attorney Paetzold: Your Honor, [the defendant] has
brought a number of issues to my attention. And as I
explained to [the defendant] several times, those issues
that he wants to pursue are issues involving habeas
corpus, ineffective assistance of counsel, things that
his trial counsel failed to do. They’re not subject to
correcting an illegal sentence. And I tried explaining
that to [the defendant]. I also found an issue that I
thought might have some merit . . . .

‘‘The Court: Is this the claim . . . that there’s no
factual basis to support the plea to risk of injury to a
minor because it erroneously references a November,
2013 event, and the state has indicated that that was
an error on the part of the state. It should have been
. . . September, 2013.

‘‘Attorney Paetzold: Yes.’’10

10 During the hearing and consistent with its objection to the second
motion to correct, the state solely addressed the claim asserted by Paetzold
in the second motion to correct. Specifically, the prosecutor argued that,
‘‘based on the transcripts and the information before the court, the court
clearly had a factual basis for the pleas pursuant to the plea agreement.’’
The prosecutor further argued that the court should reject the second motion
to correct because ‘‘[t]he sentence of the court was legal. It’s within statutory
limits. It is consistent with the plea agreement reached by the parties, and
the record clearly demonstrates an adequate factual basis for the defendant’s
pleas. The court canvassed the pleas, accepted them. The matter was set
down for sentencing where the defendant would have the right to address
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With that background, the court explained to the
defendant: ‘‘[A]n illegal sentence is a very defined cate-
gory of a reason to vacate a guilty plea. It has to exceed
the maximum statutory limits for a crime, if it does not
satisfy the mandatory minimum for a crime, if it violates
double jeopardy rights, if the sentence is ambiguous or
internally contradictory. Those are illegal sentences.
Now, when there is something that happened at a trial
or during the course of representation leading up to
your guilty plea and sentencing, that is not an issue
that’s brought up during a motion to correct an illegal
sentence. That is brought up during a petition for a
[writ of] habeas corpus where you can make a claim
to the court that the representation of your attorney
fell below the limit and . . . the level that we recognize
in court as effective assistance. And so what I’m hearing
from . . . Paetzold, who is a very experienced attorney
. . . [is] that the claims that you want to bring up are
claims that are not for a motion to correct [an] illegal
sentence, but they are habeas corpus claims.’’ Ulti-
mately, the court concluded: ‘‘So, based on the informa-
tion that I have in front of me, I’m not letting . . .
Paetzold withdraw. I am going to accept his argument
today and the . . . motion that he prepared, I have
read the state’s objection. And so I have denied [the
defendant’s] motion to fire . . . Paetzold. I have denied
the motion to correct [an] illegal sentence.’’11 This
appeal followed.

I

The defendant first claims that the trial court improp-
erly dismissed his first motion to correct for lack of

the court. The victim spoke to the court. The court had the presentence
investigation, the warrant affidavit, and heard argument from both counsel.’’

11 Thereafter, on August 20, 2020, the court corrected the form of the
judgment on the defendant’s second motion to correct and ‘‘enter[ed] a
dismissal, rather than a denial, of the motion.’’ The court explained that
‘‘[t]he motion attacks the plea and not the sentence or the sentencing pro-
ceeding and, therefore, the court lacks jurisdiction.’’
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subject matter jurisdiction because it raised ‘‘a well
established type of double jeopardy claim’’ related to
his sentencing on the two counts of risk of injury to a
child. The defendant further asserts that ‘‘[i]t is equally
well established that [a] sentence that violates a defen-
dant’s right against double jeopardy falls within the
recognized definition of an illegal sentence correctable
under Practice Book § 43-22.’’ (Internal quotation marks
omitted.) In response, the state argues that the defen-
dant cannot resurrect the double jeopardy claim con-
tained in his first motion to correct, which was deemed
meritless by Paetzold. The state maintains that the dou-
ble jeopardy claim was not included in the claims
asserted by Paetzold on behalf of the defendant in the
second motion to correct, and was not litigated by the
parties or properly before by the court. We agree with
the state and decline to review the defendant’s claim.

Our discussion of the defendant’s claim that the court
improperly dismissed his first motion to correct is
informed by the underlying procedural posture. In State
v. Casiano, 282 Conn. 614, 627–28, 922 A.2d 1065 (2007),
our Supreme Court recognized that, under § 51-296 (a),
a defendant who wants to file a motion to correct an
illegal sentence ‘‘has a right to the appointment of coun-
sel for the purpose of determining whether . . . [there
exists] a sound basis for doing so. If appointed counsel
determines that such a basis exists, the defendant also
has the right to the assistance of such counsel for the
purpose of preparing and filing such a motion . . . .’’
In State v. Francis, 322 Conn. 247, 267–68, 140 A.3d 927
(2016), our Supreme Court expounded on the procedure
with respect to the withdrawal of appointed counsel’s
representation: ‘‘If, after consulting with the defendant
and examining the record and relevant law, counsel
determines that no sound basis exists for the defendant
to file such a motion, he or she must inform the court
and the defendant of the reasons for that conclusion,
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which can be done either in writing or orally. If the
court is persuaded by counsel’s reasoning, it should
permit counsel to withdraw and advise the defendant
of the option of proceeding as a self-represented party.’’

At the defendant’s request and pursuant to § 51-296
(a), Paetzold was appointed for the purpose of deter-
mining whether there existed a sound basis for filing
a motion to correct an illegal sentence on behalf of the
defendant. Paetzold determined that there was a sound
basis for pursuing such a motion and, in accordance
with the scope of his representation as set forth in
Casiano, filed the second motion to correct on behalf
of the defendant. Paetzold further represented to the
court that, after reviewing the claims contained in the
first motion to correct, there were no other sound bases
that should have been raised in the second motion to
correct. Before mentioning the first motion to correct,
the court identified the second motion to correct as the
operative motion before it for consideration. Consistent
with the procedure set forth in Francis and in light of
Paetzold’s determination that the claims contained in
the first motion to correct were without merit, the court
advised the defendant of the option of proceeding as
a self-represented party if he instead chose to pursue
the claims contained therein. In response, the defendant
indicated that he did not intend to proceed as a self-
represented party in pursuing the first motion to cor-
rect. Moreover, although the defendant expressed his
desire for substitute counsel, he clarified that he wanted
to pursue a motion to correct an illegal sentence on
the ground that he ‘‘got sentenced for something [he
had] never [been] charged [with].’’ That ground was
consistent with the claim raised by Paetzold in the sec-
ond motion to correct. On the basis of this information,
the court denied the defendant’s motion to discharge
appointed counsel, accepted the second motion to cor-
rect as the operative motion, and ultimately dismissed
that motion.
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The defendant’s actions of requesting the appoint-
ment of counsel and subsequently declining the court’s
invitation to proceed as a self-represented party neces-
sarily rendered operative the second motion to correct.
See State v. Henderson, 307 Conn. 533, 546, 55 A.3d
291 (2012) (‘‘The right to counsel and the right to self-
representation present mutually exclusive alternatives.
. . . [S]ince the two rights cannot be exercised simulta-
neously, a defendant must choose between them.’’); see
also State v. DeFreitas, 179 Conn. 431, 446 n.4, 426 A.2d
799 (1980) (When counsel appears on behalf of the
defendant, the defendant’s attempt to interject issues
inconsistent with counsel’s strategic decisions must be
rejected because, ‘‘[i]f . . . trial counsel could employ
one trial tactic, and if that failed, then the defendant
pro se could adopt another trial tactic, the trial court
could be caught between two opposing positions. This
would be a species of trial by ambuscade, a tactic which
this court has been quick to disapprove.’’). In other
words, the second motion to correct superseded the
first motion to correct. Because the first motion to
correct was not properly before the court, the court
could not and, therefore, did not, render judgment on
the merits of that motion.12 Accordingly, we decline to
review the defendant’s claim.

12 The defendant incorrectly claims that the court dismissed his first
motion to correct for lack of subject matter jurisdiction. To support his
position, the defendant references a single statement contained in the
‘‘amended criminal judgment file,’’ prepared by the court clerk, which indi-
cates that ‘‘both motions to correct [an] illegal sentence were denied after
argument by Judge Keegan on [November 18, 2019].’’ We note, however,
that during the November 18, 2019 hearing, the court specifically referenced
the second motion to correct as the relevant motion to be considered,
expressly accepted the second motion to correct as the operative motion
before it, and subsequently rendered judgment on ‘‘the motion to correct
[an] illegal sentence.’’ (Emphasis added.) Moreover, the correction to the
form of the judgment issued by the court on August 20, 2020; see footnote
11 of this opinion; was specifically captioned with respect to the ‘‘motion
to correct an illegal sentence/vacate plea,’’ and, in that correction, the court
rendered a ‘‘dismissal, rather than a denial, of the motion.’’ (Emphasis
added.)
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II

The defendant next claims that his right to a jury
trial under the sixth amendment to the United States
constitution was violated, pursuant to Alleyne v. United
States, supra, 570 U.S. 99,13 because he was subjected
to an enhanced mandatory minimum sentence for the
crime of risk of injury to a child in the absence of a
waiver of his right to a jury finding or a specific plea to
the relevant fact necessary to trigger the enhancement.14

The defendant argues that, although ‘‘this issue was not
raised in the trial court, it is ripe for review under State
v. Golding, 213 Conn. 233, [567 A.2d 823 (1989), as
modified by In re Yasiel R., 317 Conn. 773, 781, 120
A.3d 1188 (2015)], and for reversal under the . . . plain
error doctrine’’ set forth in Practice Book § 60-5. The
state responds that the defendant’s claim is unreview-
able because, ‘‘in the context of a motion to correct an

We note that a meticulous review of the case file reveals a November 18,
2019 order signed by Judge Keegan immediately following the first motion
to correct, which stated that, ‘‘after considering in its totality the defendant’s
motion to correct an illegal sentence [it is] ordered: denied.’’ We view this
document as a denial not on the merits of the first motion to correct, but
as simply a denial on procedural grounds and a reflection that the court
could not properly adjudicate that motion in light of the fact that it had
been superseded by the second motion to correct. ‘‘[T]he construction of
[an order or] judgment is a question of law . . . [and] our review . . . is
plenary.’’ (Internal quotation marks omitted.) Avery v. Medina, 174 Conn.
App. 507, 517, 163 A.3d 1271, cert. denied, 327 Conn. 927, 171 A.3d 61 (2017).
We, therefore, find the defendant’s contention misplaced.

13 In Alleyne v. United States, supra, 570 U.S. 103, the United States
Supreme Court held that ‘‘any fact that increases the mandatory minimum
is an ‘element’ that must be submitted to the jury’’ and proved beyond a
reasonable doubt. See also State v. Evans, 329 Conn. 770, 790, 189 A.3d
1184 (2018) (‘‘[a] guilty plea to an underlying offense does not, in the absence
of a specific plea to the specific facts necessary to trigger an enhanced
sentence, operate to waive the defendant’s right to that specific finding’’),
cert. denied, U.S. , 139 S. Ct. 1304, 203 L. Ed. 2d 425 (2019).

14 General Statutes § 53-21 (a) provides in relevant part that a person who
commits a violation of § 53-21 (a) (2) shall be guilty of a class B felony,
‘‘except that, if . . . the victim of the offense is under thirteen years of age,
such person shall be sentenced to a term of imprisonment of which five years
of the sentence imposed may not be suspended or reduced by the court.’’
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illegal sentence, the only court with the authority to
correct such a sentence is the trial court,’’ and, ‘‘[t]here-
fore, any claim not first presented to the trial court in
a properly filed motion to correct cannot be used as a
basis to alter a defendant’s sentence in an appeal from
such a motion.’’ We conclude that the defendant’s claim
is not entitled to review under Golding or the plain error
doctrine and, accordingly, we decline to consider it.

‘‘Under Golding, a [party] can prevail on a claim of
constitutional error not preserved at trial only if all
of the following conditions are met: (1) the record is
adequate to review the alleged claim of error; (2) the
claim is of constitutional magnitude alleging the viola-
tion of a fundamental right; (3) the alleged constitu-
tional violation . . . exists and . . . deprived the
[party] of a fair trial; and (4) if subject to harmless error
analysis, the state has failed to demonstrate harm-
lessness of the alleged constitutional violation beyond
a reasonable doubt. In the absence of any one of these
conditions, the [party’s] claim will fail. The appellate
tribunal is free, therefore, to respond to the [party’s]
claim by focusing on whichever condition is most rele-
vant in the particular circumstances.’’ (Internal quota-
tion marks omitted.) In re Riley B., 203 Conn. App. 627,
636, 248 A.3d 756, cert. denied, 336 Conn. 943, 250 A.3d
40 (2021). ‘‘An appellant may obtain review under the
plain error doctrine upon a showing that failure to rem-
edy an obvious error would result in manifest injustice.’’
State v. Starks, 121 Conn. App. 581, 591, 997 A.2d 546
(2010); see also State v. Myers, 290 Conn. 278, 289, 963
A.2d 11 (2009) (‘‘[an appellant] cannot prevail under
[the plain error doctrine] . . . unless he demonstrates
that the claimed error is both so clear and so harmful
that a failure to reverse the judgment would result in
manifest injustice’’ (internal quotation marks omitted)).

In support of his argument that his unpreserved con-
stitutional claim is reviewable, the defendant maintains
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that, pursuant to Practice Book § 43-22, ‘‘[t]he judicial
authority may at any time correct an illegal sentence
. . . .’’ (Emphasis added.) The defendant relies on the
interpretation of § 43-22 set forth in State v. Cator, 256
Conn. 785, 781 A.2d 285 (2001), which determined that
the term ‘‘judicial authority’’ provides ‘‘[b]oth the trial
court and [an appellate] court, on appeal, have the
power, at any time, to correct a sentence that is illegal.’’
(Internal quotation marks omitted.) Id., 804. As the state
correctly mentions, however, in Cobham v. Commis-
sioner of Correction, 258 Conn. 30, 779 A.2d 80 (2001),
our Supreme Court clarified: ‘‘We recognize that this
court previously has suggested that the language ‘judi-
cial authority,’ found in § 43-22, included the appellate
courts as well as the trial court that had ordered the
sentence. . . . Today we clarify the meaning of ‘judi-
cial authority’ in § 43-22, however, to mean solely the
trial court.’’ (Citations omitted.) Id., 38 n.13. Accord-
ingly, the judicial authority that may, at any time, cor-
rect an illegal sentence pursuant to § 43-22 ‘‘refer[s] to
the trial court, not the appellate courts of this state.’’
State v. Starks, supra, 121 Conn. App. 591.

In State v. Starks, supra, 121 Conn. App. 581, this
court declined to grant review under Golding or the
plain error doctrine of an unpreserved claim of constitu-
tional error on appeal from the denial of a motion to
correct an illegal sentence. The court reasoned that
‘‘[o]ur rules of practice confer the authority to correct
an illegal sentence on the trial court, and that court is
in a superior position to fashion an appropriate remedy
for an illegal sentence. . . . Furthermore, the defen-
dant has the right, at any time, to file a motion to correct
an illegal sentence and raise [a] double jeopardy claim
before the trial court. Typically, our appellate courts
afford review under Golding or the plain error doctrine
in circumstances in which the failure to undertake such
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an extraordinary level of review, effectively, would pre-
clude an appellant from obtaining any judicial review
of the claim raised. That is not the case here.’’ (Citation
omitted; emphasis in original.). Id., 592; see also State
v. Syms, 200 Conn. App. 55, 59–60, 238 A.3d 135 (2020)
(declining to grant Golding review of unpreserved claim
of constitutional error on appeal from denial of motion
to correct illegal sentence under same reasoning); State
v. Brescia, 122 Conn. App. 601, 605 n.3, 999 A.2d 848
(2010) (same).

In the present case, the defendant may seek and
obtain any appropriate redress for an illegal sentence
before the trial court, which is in a superior position
to fashion such a remedy. As in Starks, we are not
persuaded that extraordinary review of the defendant’s
claim under Golding15 or the plain error doctrine is
warranted or that our declining to review the claim
would result in any hardship or injustice to the defen-
dant. We, therefore, decline to consider it.

The judgment is affirmed.

In this opinion the other judges concurred.

15 We acknowledge that our Supreme Court in State v. McCleese, 333 Conn.
378, 425 n.23, 215 A.3d 1154 (2019), and State v. Evans, 329 Conn. 770, 809
n.27, 189 A.3d 1184 (2018), cert. denied, U.S. , 139 S. Ct. 1304, 203
L. Ed. 2d 425 (2019), and this court in State v. Arnold, 205 Conn. App. 863,
868 n.9, A.3d (2021), had reviewed unpreserved claims with respect
to motions to correct an illegal sentence under Golding. McCleese and Evans,
however, declined to overrule State v. Starks, supra, 121 Conn. App. 581,
and do not compel our review of the defendant’s unpreserved claim in
this instance.
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